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Follow
the Money

Federal COVID-19 Funding and the Inevitable
Wave of Government Enforcement

BY JENNIFER LAKE

This article explores potential civil liability for borrowers, grantees,
and lenders of federal COVID-19 business assistance funding.

=~ |

he federal government has distrib-

uted an unprecedented amount of

business assistance funding to a

wide variety of recipients in response

to the COVID-19 pandemic. The funds have

been distributed in the form of grants and loan

programs that have been cobbled togetherin a

short period of time relative to the amount of

time it typically takes the federal government

to implement new regulatory schemes. New

guidance and regulations are issued almost

weekly for some of these programs, and there

hasbeen considerable confusion regarding the

applicable requirements for some of the largest
grant and loan programs.

During previous crises that have resulted

in rapid distributions of large amounts of fed-

eral funds, government audits, investigations,
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and enforcement actions followed. There are
already myriad signs that this crisis will be
no different. Moreover, given the widespread
nature of the economic harm caused by the
pandemic, federal funds are flowing to a large
number of recipients that are likely to have little
or no experience with federal grant and loan
programs. Borrowers, grantees, and lenders of
COVID-19-related federal funding should be
aware of their potential civil liability' and take
proactive steps to minimize potential exposure.

Federal COVID-19 Business

Assistance Programs

The Coronavirus Aid, Relief, and Economic
Security Act (CARES Act) was passed into law
on March 27, 2020.> Among other things, it
authorized a variety of business assistance
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and relief programs. Each program has its own
regulations and certification requirements
that restrict the use of the funding and require
participants to make statements and provide
information concerning their eligibility for the
funds. The largest and most popular business
assistance programs are briefly described below.

Paycheck Protection Program

One of the CARES Act’s central relief measures
was the Paycheck Protection Program (PPP), a
temporary loan product administered through
the US Small Business Administration’s (SBA)
7(a) Loan Program.* Within the first 14 days of
the program, approximately $342 billion was
distributed to more than 1.6 million recipients.®
At the time the program expired on August 8,
2020, approximately 5.2 million PPP loans had



been approved for a total of approximately
$525 billion.®

PPP loans are fully guaranteed by the SBA,
and the entirety of the loan is eligible for for-
giveness if certain conditions are met.” Private
lenders are responsible for processing and
approving both initial loan applications and
forgiveness applications.? The applications have
multiple certifications that a borrower must
make concerning eligibility for the loan and
use of the funds.? For example, a borrower must
certify on the loan application that “[c]urrent
economic uncertainty makes this loan request
necessary to support the ongoing operations
of the Applicant,” and that “the information
provided in this application and the information
provided in all supporting documents and forms
is true and accurate in all material respects.”’
Although lenders may rely on the documenta-
tion submitted by a borrower, they must meet
certain limited underwriting obligations and
make certifications to the SBA concerning their
compliance with those obligations."

Additional Business Loan Programs

COVID-19-related business assistance for small
and medium-sized businesses is also available
through the SBA’s Economic Injury Disaster
Loan Program'? and the Federal Reserve’s Main
Street Lending Program, among others." Similar
to the PPP, borrowers must make a variety of
certifications concerning eligibility and use of
the funds for both categories ofloans. Because
the Federal Reserve guarantees the loans issued
through the Main Street Lending Program,
lenders participating in that program must also
submit certifications concerning a borrower’s
eligibility for the loan and the due diligence
conducted in underwriting the loan."

Provider Relief Fund

In addition to loan programs, the CARES Act
also authorized the US Department of Health
and Human Services (HHS) Provider Relief Fund
(Provider Relief Fund). The Provider Relief Fund
distributes several types of grants to hospitals and
healthcare providers, and hundreds of billions
of dollars have already been distributed through
the fund.' The mostwidely distributed grant was
a $50 billion “General Distribution,” which was

automatically transferred to healthcare providers
shortly after passage of the CARES Act. Two
formulas were used to calculate a provider’s
share of the distribution based on 2019 Medicare
fee-for-service payments and/or most recent tax
year annual gross receipts.'” Although the funds
were automatically transferred to recipients’
bank accounts, HHS subsequently released
terms and conditions requiring recipients to
sign an agreement within a certain period of
time to legally retain the funds.'® A provider’s
failure to sign the terms and conditions or return
the funds is deemed an acceptance of the terms
and conditions.*

The terms and conditions are 11 pages of
restrictions and requirements regarding use of
the funds. Among other things, providers must
certify that after January 31, 2020 they provided
“diagnoses, testing, or care for individuals with
possible or actual cases of COVID-19,” and that
the funding “will only be used to prevent, prepare
for, and respond to coronavirus, and that the
Payment shall reimburse the Recipient only for
healthcare related expenses or lost revenues that
are attributable to coronavirus.”* The funding
cannot be used to reimburse the provider for
expenses or losses that have been reimbursed by
other sources or that other sources are obligated
to reimburse.” HHS has already announced
that it will require recipients to submit future
reports regarding use of the funding.*

Government Contracts

In addition to grant and loan programs, federal
agencies have obligated approximately $17
billion in COVID-19-related contracts.” Govern-
ment contracts are similarly subject to a variety
of federal regulations and contract-specific
requirements, and often require contractors to
make certifications in connection with both the
initial request for proposal and with respect to
subsequent requests for payment as the contract
is performed.

History of Post-Crisis
Enforcement Actions
Historically, the federal government has tar-
geted disaster funds and programs for audits,
investigations, and civil enforcement actions to
deter fraud and recoup misused taxpayer funds.
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For example, in the aftermath of Hurricane
Katrina the US Attorney General formed the
Hurricane Katrina Fraud Task Force.?* The task
force sought to coordinate and ensure timely
prosecution of fraud related to disaster relief
funds, among other things.” The task force
successfully pursued civil claims under the
framework of the False Claims Act, 31 USC
§§ 3729 et seq. (FCA), among other statutes.
Notably, it obtained a $4 million settlement
with a company that accepted over $5 million
for post-disaster work it did not complete on a
contract with the US Department of Homeland
Security.?®

Another notable enforcement effort occurred
in the wake of the Great Recession when the
federal government coordinated a number of
initiatives and task forces to investigate and
prosecute fraud. President Obama established
the Financial Fraud Enforcement Task Force to
investigate and prosecute financial crimes relat-
ed to the crisis and recovery efforts, including
FCA violations.*” The US Department of Housing
and Urban Development (HUD) and the US
Department of Justice (DOJ) worked together
to investigate multiple large mortgage lenders
to determine whether the lenders’ conduct in
underwriting and approving federally insured
mortgage loans contributed to the financial
downfall of the government fund that paid claims
on theloans.? The coordinated effort, sometimes
referred to as the “Big Lender Initiative,” resulted
in settlements with 20 mortgage lenders totaling
more than $4.75 billion.?® Congress also created
the Special Inspector General for the Troubled
Asset Relief Program (SIGTARP), which had
the authority to audit, investigate, and conduct
oversight over the distribution of Troubled Asset
Relief Program (TARP) funds.* In addition to
numerous successful criminal prosecutions
related to the funds, SIGTARP obtained large
civil settlements from participants in federal
programs.*

Oversight of Federal COVID-19 Funds

The federal government has already indicated
that it will closely monitor and investigate
potential misuse of COVID-19 relief funds. The
CARES Act provides for the creation of a Special
Inspector General for Pandemic Recovery
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Given the creation
of formal oversight
bodies and the
preliminary
announcements
concerning
enforcement
made by various
government
entities, attorneys
and clients can
expect robust
investigations
and prosecutions
concerning the
use of COVID-19
relief funds.
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(SIGPR), a Pandemic Response Accountabil-
ity Committee (PRAC), and a Congressional
Oversight Commission.*? The SIGPR “is directed
to ‘conduct, supervise, and coordinate audits
and investigations’ of the financial assistance
programs for businesses included in Title IV
of the CARES Act . .. ”* The PRAC currently
comprises 20 inspectors general from various
federal agencies, and its mission is to ensure
“that funds intended to support individuals,
workers, healthcare professionals, businesses,
and others affected by the pandemic are used
efficiently, effectively, and in accordance with the
law””**The Congressional Oversight Commission
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has five members and is tasked with overseeing
actions undertaken by the Department of the
Treasury and the Federal Reserve.* Finally, the
Government Accountability Office (GAO) has
been tasked with oversight of COVID-19-related
funds as well.*

Separate and apart from the CARES Act
oversight mechanisms, the DOJ and the federal
agencies responsible for administering the
business relief programs have made clear that
investigations and prosecutions are forthcoming.
On March 16, 2020, Attorney General William
Barr issued a memorandum to all US attor-
neys encouraging them to work with the DOJ
Civil Division’s Consumer Protection Branch,
among other divisions, to “detect, investigate,
and prosecute” fraudulent conduct related to
the pandemic.*” With respect to the Provider
Relief Fund, HHS has announced that it will
have “significant anti-fraud monitoring of the
funds distributed, and the Office of Inspector
General will provide oversight as required in
the CARES Act to ensure that Federal dollars
are used appropriately.”®

With respect to PPP loans, the SBA has cau-
tioned that “all borrowers should review carefully
the required certification that ‘current economic
uncertainty makes this loan request necessary to
support the ongoing operations of the Applicant’
Borrowers must make this certification in good
faith ... ”* The SBA preliminarily announced
thatitwould be reviewing all loans in excess of
$2 million, creating a so-called “safe harbor” for
loans under $2 million.” Specifically, the SBA
announced that for loans under $2 million,
recipients “will be deemed to have made the
required certification concerning the necessity
of the loan request in good faith.”*' However,
these announcements were made in the form of
answers to Frequently Asked Questions (FAQs),
which do not constitute binding guidance.
Indeed, after those FAQs were issued, the SBA
published an interim final rule in the Federal
Register that contradictorily stated that it “may
review any PPP loan, as the Administrator deems
appropriate,” and that “[f]or a PPP loan of any
size, SBA may undertake a review at any time in
SBA’s discretion.”** SBA has further informed the
GAO thatitwill review a select number of loans
under $2 million, possibly through statistical



sampling or in response to specific reports of
noncompliance.” The GAO hasrecommended
as an “essential” measure that the SBA address
potential fraud in loans of $2 million or less.*”

Given the creation of formal oversight bodies
and the preliminary announcements concerning
enforcement made by various government
entities, attorneys and clients can expect robust
investigations and prosecutions concerning the
use of COVID-19 relief funds.

Enforcement Mechanisms

The federal government has several civil
enforcement mechanisms at its disposal to
investigate and prosecute the misuse of federal
funds.

False Claims Act
The FCA is perhaps the most frequently used
enforcement tool. It was enacted in 1863 and
“was originally aimed principally at stopping the
massive frauds perpetrated by large contractors
during the Civil War** The FCA provides for
both civil and criminal liability for any person
who, among other things, “knowingly presents,
or causes to be presented, a false of fraudulent
claim for payment or approval,” or “knowingly
makes, uses, or causes to be made or used, a
false record or statement material to a false or
fraudulent claim . .. "*
The term “claim” is broadly defined by 31
USC § 3729 to include:
any request or demand, whether under a
contract or otherwise, for money or property
and whether or not the United States has
title to the money or property, that—
= is presented to an officer, employee,
or agent of the United States; or
= is made to a contractor, grantee,
or other recipient, if the money or
propertyis to be spent or used on the
Government’s behalf or to advance a
Government program or interest, and
if the United States Government—
> provides or has provided any
portion of the money or property
requested or demanded; or
> will reimburse such contractor,
grantee, or other recipient for any
portion of the money or property

which isrequested or demanded
47

The term “material” is defined as “having a
natural tendency to influence, or be capable of
influencing, the payment or receipt of money or
property.*® Finally, the FCA defines “knowingly”
toinclude actual knowledge as well as deliberate
ignorance and reckless disregard of the truth
or falsity of the information submitted to the
government; no specific intent to defraud the
government is necessary.*

The FCA imposes liability for treble damages
plus civil penalties ranging from $11,665 to
$23,331 for each false claim.** DOJ has a history
of targeting both individuals and corporate
entities through FCA prosecutions.®* Moreover,
its use of the FCA has been prolific. In each
of the past 10 years, DOJ has obtained civil
settlements and judgments under the FCA, with
respect to healthcare fraud alone, in excess of
$2 billion per year.*

In addition to FCA suits initiated by the
federal government, the FCA provides for a
private right of action. Under the law’s qui tam
provisions, any person may file an FCA suit in
the name of the government.* The complaintis
initially filed under seal while the government
decides whether to intervene in the case and
take over the litigation.** If the government
prevails in a qui tam action, the whistleblower
typically receives 15 to 30% of the government’s
recovery.” A significant portion of FCA suits
are qui tam actions.* For example, of the $3
billion in total FCA settlements and judgments
reported by the federal government in 2019,
approximately $2.1 billion resulted from 633
qui tam suits.>’

Financial Institutions Reform,

Recovery and Enforcement Act

A similar civil enforcement mechanism is
the Financial Institutions Reform, Recovery
and Enforcement Act of 1989, 12 USC § 1833a
(FIRREA). FIRREA allows the government to
seek civil monetary penalties against entities or
people who violate one of several enumerated
criminal statutes that affect financial institutions,
such as bank fraud or making a false statement to
afederally insured institution to obtain credit.*®
Although FIRREA involves violations of what
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are otherwise criminal statutes, the burden of
proofis a preponderance of the evidence.* The
penalties are significant at up to $1 million per
violation and up to $5 million for continuing
violations.® Alternatively, if a person derives
pecuniary gain from the violation or causes
pecuniary loss to someone other than the vi-
olator, the penalty may be up to the amount
of the gain or the loss.*' The government often
pursues FCA and FIRREA claims in tandem.

Program Fraud Civil Remedies Act

Alesser known enforcement mechanism is the
Program Fraud Civil Remedies Act of 1986, 31
USC §§ 3801 et seq. (PFCRA). Affectionately
known within the federal government as the
“baby False Claims Act,” its provisions are
similar to the FCA but with liability for double
damages instead of treble damages.®? The major
differences between the FCA and the PFCRA
are that penalties may be imposed under the
PFCRA for false statements even in the absence
of a claim, and the amount of each claim must
beless than $150,000.% However, multiple claims
may be aggregated in a single PFCRA action
provided that each individual claim is less than
$150,000.% PFCRA cases are litigated by federal
agencies, rather than DOJ, before “presiding
officers,” who are often administrative law judges
(ALJs).® Each agency is required to promulgate
its own rules and regulations implementing the
PFCRA’s provisions.®%

The SBA's Office of the Inspector General
(OIG) has a history of using both the FCA
and administrative enforcement actions to
recoup funds from grantees, loan recipients,
and lenders. For example, it has previously
undertaken reviews of SBA’s 7(a) loan program
to determine whether lenders participating in
the program originated and closed 7(a) loans
in accordance with SBA’s requirements.®” In
addition, SBA OIG has a history of pursuing civil
settlements from borrowers who fraudulently
claim special status (e.g., small business or
veteran-owned business) to establish their
eligibility for various SBA contracts and loans.®

Suspension and Debarment

The final major enforcement mechanisms
available to the government are suspension and
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debarment. Suspension and debarment enable
the federal government to exclude individuals
and corporate entities from doing business
with the government. Once a person or entity
is suspended or debarred, that person or entity
may not participate in covered transactions with
any federal agency, or act as a principal of an
entity participating in a covered transaction.®
Covered transactions include grants, loans,
loan guarantees, subsidies, insurances, and
other types of payments made by the federal
government for a specific purpose.” Thus, for
all practical purposes, an entity or individual
who is debarred is precluded from receiving
any further federal funds from any source for
the period of the suspension or debarment.

Federal agencies are required to adopt
regulations implementing suspension and
debarment procedures in accordance with
overarching regulatory guidance provided
by the Office of Management and Budget.”
Federal agencies may use the debarment and
suspension system to exclude from federal
programs persons who are “not presently
responsible.”” Although the term “presently
responsible” is not clearly defined, the regu-
lations broadly provide that a federal agency
may debar a person for, among other things,
civiljudgments thatindicate a “lack of business
integrity or business honesty,” “[v]iolation of
the terms of a public agreement or transaction
so serious as to affect the integrity of an agency
program,” or “[a]ny other cause of so serious or
compelling a nature that it affects your present
responsibility.”” Suspension and debarment
proceedings are informal processes administered
by each agency.” However, if there are disputed
facts, more formal fact-finding proceedings are
conducted, often by an ALJ.™

In addition to these enforcement mecha-
nisms, statutes apply to certain government-reg-
ulated industries that may provide for additional
or alternative monetary penalties.

Enforcement Mechanisms for Misuse of
Federal COVID-19 Funding

As a result of the enforcement mechanisms
described above, the potential for civil liability
arises virtually every time a participant in a
federal loan or grant program provides informa-
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tion, documentation, and certifications to the
government concerning eligibility for funding,
use of the funds, and compliance with various
regulatory requirements. The rapid rollout
of many of the COVID-19-related business
assistance programs has caused confusion
within both government agencies and the
public concerning applicable regulations and
requirements.” Particularly with respect to the
PPP, the SBA has had to make frequent changes
to informal guidance and interim regulations,
some of which contradict previous guidance
and interim regulations. Due to the rapidly
changing regulatory landscape, and because
many recipients of COVID-19 relief funds are
small businesses with minimal experience with
government loan programs, there is a significant
risk that borrowers and grantees will run afoul
of program requirements. And no specific intent
to defraud the government must be proven
to establish liability under the government
enforcement mechanisms described above.

With respect to the PPP, the GAO has already
recognized that “the limited safeguards and lack
of timely and complete guidance and oversight
planning have increased the likelihood that
borrowers may misuse or improperly receive
loan proceeds.”” Ithas also noted that the limited
underwriting required from lenders has left the
program vulnerable to fraud.” At this time, it
appears that the majority of audits, investigations,
and enforcement actions regarding the PPP will
be directed toward borrowers rather than lend-
ers. The SBA has announced that it may review
whether borrowers were eligible for the loan,
calculated the loan amount correctly, used the
funds for allowable purposes, and were entitled
to loan forgiveness in the amount claimed.”™
Borrowers must retain PPP documentation in
their files for six years after the date the loan is
forgiven or repaid in full.** However, lenders
still face potential liability with respect to even
their limited underwriting obligations and
required certifications. For example, if a lender
does not obtain all required documentation
from a borrower or misses obvious signs of
misrepresentation, the lender may be subject
to investigation and prosecution.

With respect to the Provider Relief Fund,
there was considerable confusion regarding
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the terms and conditions that were published
after healthcare providers had already received
distributions from the fund. Because of the
timing, and because healthcare providers will
be deemed to have accepted the terms and
conditions if they do not return the funds, some
healthcare providers may not realize the extent
of the regulatory requirements and restrictions
applicable to the funding. As noted above,
HHS has already announced that reporting
concerning the use of the funds will be required,
and scrutiny of those reports will inevitably
follow. Finally, with respect to the Main Street
Lending Program, both lenders and borrowers
may be subject to scrutiny concerning the
underwriting process, particularly for loans
that ultimately fail.

To date, both HHS and SBA have publicly
released detailed information concerning
the recipients of federal COVID-19 funding.
Given this widely available information and
the large amount of publicity surrounding
these programs, it is inevitable that borrowers,
grantees, and lenders will be subject to qui tam
actions concerning their involvement with the
PPP and the Provider Relief Fund. Indeed, the
National Whistleblower Center has already
formally requested that DOJ “establish a task
force to monitor and investigate violations of
the False Claims Act related to allegations of
fraud committed in federal programs related
to the Coronavirus crisis.”®'

Best Practices to Minimize Risk
Government investigations and enforcement
actions are costly to the subjects of such actions,
both financially and in terms of reputational
harm. This is true for formal litigation under
the auspices of the FCA and FIRREA as well as
for more informal administrative enforcement
actions. However, borrowers, lenders, and
grantees can take proactive steps to minimize
potential exposure. All of these recommenda-
tions are grounded in one fundamental rule of
thumb when dealing with government programs:
documentation.

First, given the rapidly changing nature of the
guidance applicable to COVID-19-related grant
and loan programs, itis important to document
and save the guidance that wasrelied upon when



applying for and expending government funds.
Government agencies do not always maintain
comprehensive or easily accessible archives of
pastrules and guidance, particularly when that
guidance is informal or interim.

Second, borrowers and grantees should
carefully document their eligibility for, and use
of, the funds. Lenders should ensure that all
documentation supporting the underwriting
decision is included in the loan file. Docu-
mentation will enable program participants to
quickly and credibly respond to government
investigations instead of being put in the dis-
advantageous position of having to reconstruct
the decision-making process after the fact.

Third, borrowers, grantees, and lenders
should have a plan in place to ensure compliance
with regulatory requirements and monitor for
noncompliance. The plan should, among other
things, ensure careful tracking of the use of
federal funds and compliance with all applicable
regulatory requirements, ensure retention of
relevant documentation, and identify a process

for handling internal or external complaints or
reports of wrongdoing. Any instances of non-
compliance should be remedied and reported,
if necessary; structural changes should be
implemented where applicable; and all steps
taken in response to the noncompliance should
be carefully documented.

Conclusion

We are in a new era of government funding
and relief programs. Given the nature of the
pandemic and its widespread economic effects,
more individuals and entities are receiving
government funding than ever before. Many
of these individuals and entities have little
experience with the morass of rules, regulations,
and certifications inherent in government
programs. Even well-meaning individuals
may run afoul of these regulations, particularly
given the acknowledged confusion surrounding
many of these programs. However, using best
practices, particularly careful documentation,
can minimize many of the risks. @
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