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Leading the Way to a 
Diversity-Focused CLE Requirement

BY  C H R I S T I N E  H E R N Á N DE Z  A N D  A N N I E  M A R T Í N E Z 

Introduction 
I’m handing over this month’s Message to fellow bar presidents 
Christine Hernández, immediate past president of the Colorado 
Hispanic Bar Association (CHBA), and Annie Martínez, CHBA’s 
current president. These two leaders, along with the leadership 
of the Asian Pacific American Bar Association of Colorado, 
Colorado LGBT Bar Association, Colorado Women’s Bar Asso-

ciation, Sam Cary Bar Association, South Asian Bar Association of Colorado, 
and Colorado and Denver Bar Associations, comprise the Presidents Diversity 
Council (the Council). Council members are among the many lawyers and judg-
es in Colorado who have agreed that Colorado is ready for a diversity-focused 
CLE requirement.  

I’m honored to be part of the Council and have been impressed by the creativ-
ity, passion, and work ethic of this dynamic group of leaders. The Council is the 
brainchild of past CBA Past Presidents Charley Garcia and Loren Brown. As Lo-
ren explained in his May 2016 President’s Message, it was created with the goal 
of “bringing about actual diversity and inclusion within the CBA and the rest of 
the profession.”1 Since the Council first came together in November 2015, not 
surprisingly, it has evolved, and the collaboration among the participating bars 
and bar leaders has strengthened. 

Particularly in light of the tragic deaths this summer of George Floyd, Breonna 
Taylor, Rayshard Brooks, and prior to that Ahmaud Arbery and countless other 
Black Americans, the Council convened in July with a mission to be change 
agents in our legal community on the topics of racial justice, equity, diversity, 
and inclusion. We also believe that Colorado and our nation are at a pivotal 
point in the discussions around these important issues, and perhaps for the 
first time, the demand for change and progress broadly spans race, gender, 
and generations.

As an outgrowth of this meeting, one of the questions the group agreed to 
examine was whether Colorado is ready to join the growing number of jurisdic-
tions that have adopted a mandatory CLE requirement in the areas of equity, 
diversity, and inclusion (EDI). For the reasons described below, the Council 
concluded that Colorado is more than ready—or “REDI,” which is EDI with an 
“R” for racial justice at the front—for such a requirement. 

—Jessica Brown, CBA president  

C
olorado is poised to join the growing 

number of states that require attor-

neys to gain competence in the areas 

of diversity and inclusion. Much 

of the foundation-laying for this movement 

stems from a 2017 American Bar Association 

resolution that created a model CLE rule calling 

for separate EDI training for all attorneys.2 If 

Colorado adopts the rule change currently 

being discussed, it will be the 11th state to 

implement such a requirement. The Council is 

currently working with the Colorado Supreme 

Court’s CLE Advisory Committee to forward the 

proposal for a final vote by our Supreme Court 

justices. Of the 10 states that already have an 

EDI CLE requirement, three states (Arizona, 

Florida, and West Virginia) include it within 

the state’s professionalism/ethics requirements. 

The accompanying table shows the breakdown 

for the seven states that have a standalone EDI 

CLE requirement.

Colorado currently requires attorneys to 

complete 45 CLE credits during a three-year 

reporting period, of which 7 CLEs are dedicated 

to ethics. The proposed rule change would 

create an EDI CLE requirement that would be 

included in (not in addition to) the 45 credits. 

Colorado already offers a wide variety of CLE 

programming on diversity-related topics, mak-

ing it easy for attorneys to fulfill this requirement.

Colorado Courts’ EDI Initiatives
Before the summer of 2020, the Colorado 

Supreme Court had already begun championing 

diversity in our legal system. Sumi Lee was 

named head of Judicial Diversity Outreach for 

the Colorado Judicial Department in May 2020, 

a position that was created by the Colorado 
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Legislature in 2019. The Colorado Judicial 

Institute (CJI) teamed up with the CBA to create 

the Diversity on the Bench Joint Initiative, 

which began meeting in December 2019 and 

is focused on improving the diversity pipeline 

throughout the state, increasing awareness 

among key decision makers regarding the need 

for diversity on the bench, and implementing 

changes to the existing procedures/mechanisms 

to ensure more diverse judicial applicants.  

On June 11, 2020, the Colorado Supreme 

Court issued a statement espousing its commit-

ment to “Liberty and Justice for All,” in direct 

response the public’s distrust in the country’s 

legal system due to racial strife.3 In July 2020, 

Colorado Court of Appeals Judges Gilbert 

Román and Lino Lipinsky de Orlov co-authored 

a Colorado Lawyer article describing affirmative 

steps the Colorado appellate courts are taking 

to support diversity.4 And on July 17, 2020, the 

Colorado Judicial Ethics Advisory Board issued 

Opinion 2020-02 in direct response to the 

police misconduct and racial bias within our 

legal system and questions arising from Court 

staff ’s desire to participate in protests.5 The 

opinion allows judges and their staff to engage 

in activities that instill public confidence in the 

judiciary and promote access to justice for all.  

In response to Opinion 2020-02, a number 

of judges have taken action. For example, Judge 

Don Toussaint in the 18th Judicial District 

created a multi-part program called “Initiative 

Criminal Justice Integrity,” which provides 

judges specific ways to engage with the public 

and rebuild confidence in Colorado’s judiciary. 

One component is a “think tank” in which 

undergrad and law students conduct research 

and draft white papers to foster interest in the 

law in students of color. Other components 

include coordinating presentations with the Our 

Courts program, hosting live podcasts to engage 

judges and the public, and presenting judicial 

STATE REPORTING 
PERIOD

TOTAL CLE
HOURS REQUIRED OTHER CLE REQUIRED EDI CREDITS REQUIRED

California 3 years 25 - 2 elimination of bias

Illinois 2 years 30 6 professionalism 1 diversity

Maine 1 year 12 1 ethics/professionalism 1 avoidance of harassment and 
discriminatory communications and conduct

Minnesota 3 years 45 3 ethics 2 elimination of bias

Missouri 2 years 15 - 1 cultural competency/diversity/implicit bias

New York 2 years 24 4 ethics/professionalism 1 diversity/inclusion/elimination of bias

Oregon 3 years 45 - 3 access to justice

SOLACE offers crisis support to judges, 
lawyers, paralegals, legal assistants, 
law firm and court employees and 
their family members. When a legal 
professional’s work is impacted by a 
potentially life-altering event such as 
serious illness or injury, SOLACE’s con-
venient and confidential system will 
match them with volunteers who can 
provide assistance.

Visit 
cobar.org/SOLACE

Contact 
solace@cobar.org

SOLACE is Here to Help
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CLEs that discuss EDI issues in the context of 

sentencing, bond, probation, and other areas. 

In addition, Judge Adam Espinosa of Denver 

County Court and Judge Paul Dunkelman of 

the 5th Judicial District created a four-part 

“Race and Justice” webinar series this year. The 

webinar was a safe place for judges to explore 

EDI issues and brainstorm solutions to problems 

the bench currently faces with regard to EDI 

but was uncertain how to address. 

These are just a few of the programs that 

our bench has initiated, but there are many 

more across the state. An EDI requirement 

in Colorado is one way to support the courts’ 

important work in this area.

Building upon a Strong Foundation
Fortunately, an EDI CLE requirement would not 

be burdensome for Colorado and would fit easily 

within the plethora of existing offerings. Colo-

rado already offers hundreds of CLE programs 

each year, many of them low cost or even free. 

And Colorado’s CLEs span a wide array of topics, 

from business support to practical law and 

interpersonal ethics. Expanding EDI offerings 

is a natural growth of this programming, and 

there’s no shortage of organizations willing to 

present these programs. 

Moreover, the options are only broadening 

for judicial CLE programs on this subject. As 

mentioned above, Judge Espinosa and Judge 

Dunkleman’s Race and Justice webinar series 

will be a six-part series in 2021, with CLE credit 

available for the bench, and Judge Toussaint’s 

Initiative will be offering judicial CLE programs. 

EDI-related CLEs have also been offered at 

Colorado’s Judicial Conference for the past 

few years. 

EDI Training Makes 
You a Better Attorney 
Though some may be hesitant or resistant to 

taking yet another “implicit bias” training, EDI 

CLEs encompass so much more. EDI programs 

in Colorado would address a wide array of topics 

related to gender, race, national origin, disability, 

sexual orientation, as well as anti-racism and 

elimination of bias. Specifically, anti-racism 

programming would touch on topics related 

EDI programs 
in Colorado 
would address 
a wide array of 
topics related 
to gender, race, 
national origin, 
disability, sexual 
orientation, as well 
as anti-racism and 
elimination of bias. 
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to systematic racism in our legal system and 

how to dismantle it, while elimination of bias 

programming would touch on topics such 

as reevaluating your organization’s hiring, 

retention, and advancement practices to ensure 

greater diversity.   

EDI CLE’s are designed to educate as well as 

to promote healthy discussion and reflection. 

For example, a program on cultural competency 

could help you better connect and communicate 

with clients from different backgrounds so you 

can elicit the information you need to defend 

their case. An LGBTQ program might address 

such questions as, “What is the significance of 

identifying one’s pronouns?” and “How should 

I address my staff/associate if I am not sure the 

proper pronoun to use?” 

An important goal of EDI programming 

is to help us foster better relationships with 

our staff, our clients, our associates, opposing 

counsel, and the bench. When you have better 

relationships with your clients and coworkers, 

you are a better advocate and a better boss. 

Open communication lends itself to happier staff 

and better retention of diverse attorneys. And 

this leads to higher profits and happier clients.

Join the EDI Movement
We know the responsibility and privilege our 

law license bestows upon us. The Oath we recite 

upon admission to practice states in part: 

I will employ such means as are consistent 

with truth and honor; I will treat all persons 

whom I encounter through my practice of law 

with fairness, courtesy, respect and honesty; 

I will use my knowledge of the law for the 

betterment of society and the improvement 

of the legal system . . . .6 

EDI programming is in line with this oath: 

It works for the betterment of society and the 

improvement of the legal system—and it teaches 

us how to treat others with fairness, courtesy, 

respect, and honesty. 

The escalation of violence and greater access 

to information regarding racial injustice has left 

attorneys seeking ways to dismantle systemic 

racism in our society. We can start by becoming 

better educated and more understanding of 

racial injustice and implicit bias in the world 

and in our systems, so we may become better 

advocates for justice for all in all circumstances. 

Individuals of all backgrounds deserve access 

to attorneys who can represent them effectively 

and appropriately.

The law is not the only profession taking 

these steps. Licensing bodies for physicians, 

social workers, and other professionals have 

been including requirements similar to the 

one we propose. Across the country, there is a 

movement to deliberately and explicitly state 

these types of expectations and include them 

in the profession’s education.

Attorneys, perhaps more than anyone, un-

derstand the weight that words carry—their 

importance is reflected in how we craft our 

arguments, advise clients, and interpret the 

law. Embracing EDI education sends a message 

to our colleagues who experience racism and 

bias in their work: We hear you, we know it 

happens, and we as a bar will not tolerate it. It 

tells Coloradans that our legal profession and 

courts are serious about taking steps to effect 

lasting change. It recognizes the dignity of 

disenfranchised communities. And it’s a concrete 

action that will promote cultural competency 

and public confidence in our legal system.  

Colorado’s courts are already part of the 

movement, and it is time for us, as a bar, to 

join them.  

NOTES

1. Brown, “Diversity and Inclusion Within the Bar and Our Profession,” 45 Colo. Law. 5 (May 
2016). 
2. ABA Resolution, Model Rule for Minimum Continuing Legal Education and accompanying 
report (Feb. 2017), https://www.americanbar.org/content/dam/aba/directories/policy/2017_
hod_midyear_106.pdf.
3. Supreme Court of Colorado (June 11, 2020), https://www.courts.state.co.us/userfiles/file/
Court_Probation/Supreme_Court/6_11_20_Letter.pdf.
4. Román and Lipinsky de Orlov, “The Colorado Appellate Court’s Commitment to Diversity 
and Inclusion” 49 Colo. Law. 3 (July 2020), https://cl.cobar.org/departments/the-colorado-
appellate-courts-commitment-to-diversity-and-inclusion.
5. C.J.E.A.B. Advisory Opinion 2020-02, https://www.courts.state.co.us/userfiles/file/Court_
Probation/01st_Judicial_District/C_J_E_A_B_%20Ad_%20Op_%202020-02.pdf.
6. Colorado Attorney Oath of Admission, https://www.cobar.org/For-Members/Committees/
Professionalism-Coordinating-Council.

Christine M. Hernández is a shareholder at Hernandez & Associates, PC, the 
largest immigration defense firm in the state. Her practice focuses on removal 
defense and federal immigration appeals. Annie Martínez is the owner of 
Bridge Legal Solutions, LLC, an indigent criminal and family defense firm. 
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Hats Off to Our Volunteers!

As we say goodbye (good riddance?) to 2020, we’d like to thank all the people who contributed 

to Colorado Lawyer this year. Our volunteers persevered through a pandemic, historic wildfires, 

and even homeschooling their own children to write for us, peer review articles, take beautiful 

shots of our great state, and help us plot our course. We tip our hat to each and every one of you! 

And an extra hat tip goes out to those with multiple contributions.
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M
ost of Colorado’s 22 judicial 

districts have a local Access 

to Justice Committee (ATJ 

Committee). The ATJ Com-

mittees provide targeted legal assistance to 

residents—primarily individuals who can’t 

afford a lawyer. But our state didn’t always have 

ATJ Committees.

The idea to form ATJ Committees and a 

statewide Access to Justice Commission (the 

Commission) dates back to the late 1990s. “The 

Commission idea began with a request made 

by the Legal Services Corporation in 1995 to the 

directors of its funded programs throughout 

the United States to form groups that would 

plan efforts to increase the scope and improve 

the efficiency of legal services to persons who 

cannot otherwise afford them.”1 In response to 

this request, in 2001, the newly formed Colorado 

Statewide Legal Services Planning Group (the 

DEPARTMENT   |   ACCESS TO JUSTICE

Group) began “implementing the expressed 

preference of the federal Legal Services Corpora-

tion that formal entities be created to represent 

the ‘state justice community’ in each state.”2 
With the support of the Group, the Colorado 

Bar Association, and the Colorado Supreme 

Court, the Commission—one of the first in 

the country—began its work in 2003. Its goals 

include addressing the justice gap that hampers 

equal access to justice throughout Colorado. The 

Commission’s mission is to “develop, coordinate 

and implement policy initiatives to expand 

access to and enhance the quality of justice in 

civil legal matters for persons who encounter 

barriers in gaining access to Colorado’s civil 

justice system.”3 

This article discusses the history, accom-

plishments, and ongoing initiatives of the ATJ 

Committees, and the expansion of Colorado’s 

access to justice efforts over the past two decades.

History of the ATJ Committees
Colorado was the first state to create ATJ 

Committees. The idea for establishing ATJ 

Committees stemmed from a recommendation 

from the Legal Services/Pro Bono Committee 

of the state’s Judicial Advisory Council in 1998. 

The initial concept of creating a pro bono com-

mittee in each judicial district quickly grew 

to include strategies for addressing all access 

to justice issues. The Council recognized that 

greater efforts than merely expanding pro bono 

representation were necessary to address the 

barriers to Colorado’s justice system. The pro 

bono committees became the ATJ Committees, 

comprised of local stakeholders dedicated to 

advancing access to justice. The state’s first 

ATJ Committees formed in 2003 and 2004. By 

2006, 12 judicial districts had established ATJ 

Committees and, by 2013, there were 15 ATJ 

Committees across the state. 
Then-Court of Appeals Judge Daniel Taub-

man, now an emeritus member of the Commis-

sion, and then-Chief Justice Nancy Rice played 

a critical role in the further expansion of the ATJ 

Committees. When she became chief justice in 

2013, Chief Justice Rice expressed interest in 

learning more about the work of the Commission 

and the ATJ Committees. Judge Taubman spoke 

with Chief Justice Rice about the successes of 

Breaking Down Barriers 
to the Legal System

BY  JAC QU E L I N E  M A R R O 
A N D  L I NO  L I PI N S K Y  DE  OR L OV



DE C E M B E R  2 0 2 0     |     C O L OR A D O  L AW Y E R      |      11

the ATJ Committees then in existence. She was 

surprised to learn that seven judicial districts 

in the state still lacked ATJ Committees. Judge 

Taubman discussed with the Chief Justice the 

Commission’s efforts to demonstrate throughout 

the state the benefits of having an ATJ Committee 

and to encourage the remaining judicial districts 

to form ATJ Committees. Chief Justice Rice urged 

the chief judges in those districts without ATJ 

Committees to form one. Her efforts led to the 

formation of ATJ Committees in six additional 

judicial districts. 

Achieving access to justice throughout the 

state requires a wide variety of services and tools 

tailored to each specific community. These tools 

include “expanded self-help services to litigants, 

new or modified court rules and processes that 

facilitate access, discrete task representation by 

counsel, increased pro bono assistance, effective 

use of technology, increased availability of legal 

aid services, enhanced language access services, 

and triage models to match specific needs to 

the appropriate level of services.”4 

The Work of the ATJ Committees
The ATJ Committees evaluate the access to 

justice needs in their communities and develop 

programs and initiatives to fulfill those needs. 

The services and tools offered through the ATJ 

Committees include:

 ■ ensuring that self-represented litigant 

coordinators (known as “Sherlocks”) staff 

Self Help Centers, which provide services 

to those in need; 

 ■ offering monthly classes and clinics on 

topics such as evictions, family law matters, 

and sealing records;

 ■ holding monthly free clinics where 

self-represented litigants (SRLs) can ob-

tain one-on-one advice from a volunteer 

attorney;

 ■ developing lists of local legal and com-

munity resources; 

 ■ providing information on finding attorneys 

who offer unbundled services or represent 

modest means clients;

 ■ establishing and maintaining programs 

run by local pro bono program coor-

dinators, who match residents in their 

communities with volunteer private 

attorneys who have agreed to provide 

pro bono assistance in certain civil cases; 

 ■ using technology to enhance the services 

provided to SRLs; 

 ■ hosting full-day free legal events, such 

as Legal Resource Day, Family Law Day, 

and Ask-A-Lawyer Day; and 

 ■ sponsoring free mediation programs. 

The Commission has assisted with struc-

turing and developing the ATJ Committees. For 

example, the Commission prepared a model 

charter that includes suggested members for 

each ATJ Committee.5 While the model charter 

does not provide an exhaustive list of what 

types of stakeholders should serve on an ATJ 

Committee, it identifies the type of people who 

can help overcome local barriers to access to 

justice. The ATJ Committees are encouraged 

to consider the following stakeholders for 

Committee membership:

 ■ at least one judge from the judicial district;

 ■ Sherlocks;

 ■ family court facilitators;

 ■ a local bar association representative;

 ■ a Colorado Legal Services representative;

 ■ private attorneys from all practice areas;

 ■ a domestic violence agency representative;

 ■ representatives of legal aid agencies and 

organizations;

 ■ the local pro bono program coordinator;

 ■ the managing court interpreter;

 ■ the court executive;

 ■ librarians;

 ■ a Child Support Enforcement repre-

sentative;

 ■ a Department of Human Services rep-

resentative;

 ■ the protective proceedings monitor;

 ■ the district’s probate specialist;

 ■ problem solving court coordinators;

 ■ the clerk of court;

 ■ a representative of the District Attorney’s 

office;

 ■ a representative of the Public Defender’s 

office;

 ■ a representative of the County Attorney’s 

office;

 ■ a representative of local pro bono centers; 

 ■ a liaison from the Bridges Program; and

 ■ representatives of other key agencies, 

organizations, and programs who can 

provide local perspectives on closing 

the justice gap.

The ATJ Committees receive financial 

support from various sources. Some receive 

funding from their local bar association, while 

others rely solely on volunteer efforts. Other 

ATJ Committees have generated more creative 

approaches to raising money. For example, 

the 17th Judicial District’s ATJ Committee 

formed a 501(c)(3) organization that allows 

it to fundraise. 
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The Local Access to Justice 
Support Subcommittee
The Commission formed the Local Access to 

Justice Support Subcommittee, previously 

called the Pro Bono Committee, in 2003 to 

assist in the establishment and support of 

the ATJ Committees. This initial purpose has 

evolved to include providing a forum in which 

ATJ Committee members can share ideas and 

learn about initiatives they can bring to their 

own districts. Court of Appeals Judge Lino 

Lipinsky chairs the Subcommittee.

Every two months, the Subcommittee hosts 

a virtual meeting with the ATJ Committee chairs 

and other access to justice stakeholders to 

discuss the access to justice efforts throughout 

the state and to hear reports from each ATJ 

Committee. These discussions foster collab-

oration and open communications so the ATJ 

Committees can share information on successful 

access to justice programs and initiatives. In this 

way, ideas generated in one ATJ Committee can 

be replicated throughout the state.

The ATJ Committees’ 
Accomplishments
The ATJ Committees have created and im-

plemented tools to break down the barriers 

to access to justice in their districts. The ATJ 

Committees collaborate to create pilot projects, 

programs, and initiatives to enhance these 

efforts. The following examples are by no means 

an exhaustive list of the remarkable work the ATJ 

Committees are accomplishing across the state: 

 ■ In January 2020, the 3rd Judicial Dis-

trict launched a mediation program for 

landlord-tenant disputes to encourage 

resolution of forcible entry and detainer 

cases without a court hearing. Volunteer 

mediators work with SRLs and landlords 

to attempt to achieve mutually agreeable 

resolutions. The mediators, who need 

not be attorneys, receive training before 

engaging in mediations. In October 2020, 

the program expanded to include medi-

ations in small claims cases.

 ■ The 4th Judicial District’s Civil Pro Bono 

Project developed a project in 2018 to 

provide a pro bono lawyer to eligible SRLs 

in civil and domestic relations cases. The 

project is a collaboration among the 4th 

Judicial District, the El Paso County Bar 

Association, the District’s ATJ Committee, 

and the Pikes Peak Pro Bono and Justice 

Center. The Project created a panel that 

includes volunteer attorneys, law firms, 

and nonprofit legal organizations that 

have agreed to accept court appointments 

as pro bono counsel for eligible SRLs. 

The judiciary has actively promoted the 

Project and encouraged lawyers to serve 

on the panel. The Project also developed 

rules and forms for use in connection 

with the Project.6 While many other ATJ 

Committees have developed some form of 

pro bono program, in the 4th Judicial Dis-

trict, a judicial officer appoints pro bono 

counsel at the request of an eligible SRL 

or on the judicial officer’s own initiative. 

 ■ Many ATJ Committees, including those in 

the 4th, 5th, 6th, 7th, 8th, 10th, 18th, 19th, 

20th, and 21st judicial districts, provide 

SRLs with lists of attorneys who offer 

unbundled legal services or alternative 

fee arrangements. 

 ■ Through the Justice for All Implementation 

Initiative, Triage Pilot Project, a collabo-

ration of statewide and local stakeholders, 

including the Commission, the CBA, the 

Colorado Supreme Court, the Office of 

the State Court Administrator, and the 

ATJ Committees for the 4th and 12th 

judicial districts developed the Colorado 

Resource Network.7 The Network, a triage 

website, provides information about and 

connections to local legal and community 

resources to seniors, vulnerable adults, 

and their caregivers. The 4th and the 

12th ATJ Committees did the bulk of 

the work to gather the information on 

local resources and make the connec-

tions to the community resources. This 

demonstrates how ATJ Committees are 

leveraging technology to expand self-help 

services in the greatest areas of need in 

their communities.

 ■ Some ATJ Committees, including those 

in the 1st, 2nd, 5th, 8th, and 10th judicial 

districts, have created lists of resources 

for SRLs. Some lists exclusively provide 

DEPARTMENT   |   ACCESS TO JUSTICE
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information on legal resources, while 

others include information on housing, 

mental health, substance abuse, and other 

community resources. 

 ■ The 2nd Judicial District’s ATJ Committee, 

in partnership with the Commission and 

the Office of Attorney Regulation Counsel, 

produced a video that addresses ethical 

considerations involving Pro Bono legal 

clinics, both to guide clinic organizers 

and to encourage lawyers to volunteer 

in the clinics.8 

 ■ Nineteen of the ATJ Committees worked 

with Ric Morgan, the creator of the Virtual 

Pro Se Clinic (VPC) program, and others 

to promote the VPC. The VPC, which is 

sponsored by the 18th Judicial District’s 

ATJ Committee, provides free monthly 

legal clinics in 35 counties.9 Through the 

VPC, an SRL can consult with a knowl-

edgeable volunteer attorney about civil 

issues for 20 minutes without charge. 

During the COVID-19 pandemic, the 

clinics temporarily transitioned from 

in-person meetings at local public libraries 

to telephonic consultations. 

 ■ Most ATJ Committees host annual events 

such as Legal Resource Day, Family Law 

Day, and Ask-A-Lawyer Day. These events 

include a variety of free services, such as 

classes on legal topics, ask-a-lawyer con-

sultations, parenting classes, assistance 

with completing legal forms, mediation 

sessions, and information about local 

resources. These events are being con-

ducted virtually during the pandemic. 

Legal Resource Days are typically offered 

throughout Pro Bono Week in October 

each year. Other events, such as Family 

Law Day, are held throughout the year. 

 ■ The 3rd Judicial District and ATJ Commit-

tee conducted a Divorce-in-a-Day event 

in 2019 for SRLs in domestics relations 

cases and offered them the ability to 

close out their case in a single day. Family 

Court Facilitators and Sherlocks were 

available to answer procedural questions 

and assist with forms, and parenting 

classes were offered without charge. The 

event also included free mediations, free 

consultations with a volunteer attorney, 

and even judicial hearings. 

 ■ The 2nd, 3rd, 4th, 6th, 7th, 9th, 10th, 11th, 

and 12th Judicial District ATJ Committees 

conducted free virtual legal help events as 

part of Pro Bono Week in October.

 ■ In 2007 and 2013, the Commission held 

statewide ATJ hearings across the state to 

assess the civil legal needs of various com-

munities across Colorado. It conducted 

10 hearings in 2007 and seven hearings 

in 2013. The hearings resulted in reports 

that included the Commission’s findings 

and recommendations for addressing the 

unmet civil legal needs of Coloradans. The 

ATJ committees were primarily respon-

sible for organizing these hearings and 

played an integral role in their successful 

outcomes. 

Innovative Access to Justice 
Initiatives during the Pandemic
In March 2020, the COVID-19 pandemic forced 

an immediate halt to the courts’ usual proce-

dures, which were already difficult for SRLs to 

navigate. Almost immediately, the courts began 

harnessing technology to operate virtually. In 

addition to facing the challenges associated 

with the pandemic-related changes to court 

procedures, litigants had to learn how to access 

the courts remotely. In addition, many SRLs 

faced technological barriers to interfacing with 

the courts. A significant number of SRLs lack 

computers or smartphones, or, if they have such 

equipment, cannot connect to the internet. 

Further, some have difficulty finding information 

on how to access the courts virtually. 

Although furthering access to justice during 

a pandemic is difficult, the ATJ Committees were 

up to the challenge. Most of the ATJ Committees 

met online and discovered they were able to 

reach even more people than previously through 

virtual events. They successfully converted 
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in-person clinics to virtual or telephonic clinics 

in a short period of time. The ATJ Committees 

embraced an array of digital technologies to 

continue to further equal access to justice.

 ■ The ATJ Committee in the 9th Judicial 

District started a virtual weekly ask-a-

lawyer hotline through the Telzio app. 

The hotline operates every Wednesday 

from 5 to 7 p.m. Participants can speak 

with a volunteer attorney for at least 

15 minutes, free of charge. Volunteer 

attorneys cover the line on a rotating basis. 

The ATJ Committee has also developed 

a free eviction mediation hotline where 

a trained neutral party helps resolve 

disputes between landlords and tenants. 

 ■ The 4th Judicial District’s ATJ Committee 

had planned an in-person Family Law Day 

event on June 26, 2020 that it shifted to 

a virtual format through a newly created 

website. Instead of in-person classes, local 

lawyers recorded and posted 10-minute 

informational videos on different topics. 

The website included information about 

local agencies’ service updates during the 

pandemic. Additionally, participants were 

able to obtain a free telephonic consul-

tation with an attorney. The event was a 

great success, with 280 online participants.

 ■ The ATJ Committee in the 10th Judicial 

District altered several of its in-person 

programs to assist SRLs virtually. It 

adapted its neighborhood legal clinic 

consultations to a Microsoft Teams for-

mat. The ATJ Committee also modified 

its Family Law Court Program, Kinship 

Adoption Program, and Sealing Records 

Program to a Zoom platform. 

 ■ Similarly, the 2nd Judicial District ATJ 

Committee moved its monthly Family Law 

Ask-A-Lawyer clinic to a virtual platform. 

The clinic provides SRLs with a free 15- to 

20-minute consultation with a volunteer 

attorney on family law matters over Webex 

or telephonically. 

 ■ The 12th Judicial District ATJ Committee 

is hosting its monthly pro bono nights 

on Webex. 

 ■ The 18th Judicial District’s ATJ Committee 

developed a Veteran’s Legal Clinic that 

commenced virtually in April 2020. Vet-

erans are paired with a pro bono attorney 

whose practice area matches the veteran’s 

legal needs. 

 ■ The 3rd Judicial District ATJ Committee 

created an easy to read Quick Court Chart 

that provides information for tenants, 

landlords, and homeowners on recent fed-

eral and state actions affecting evictions.

Conclusion
Consistent with their missions, the ATJ Com-

mittees work tirelessly under challenging 

circumstances to break down barriers to the 

justice system and increase SRLs’ access to the 

courts throughout the state. For information 

on joining an ATJ Committee, please contact 

Jacqueline Marro at jacqueline.marro@judicial.

state.co.us.   
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IT’S 
OUR 

TURN 
First responders and essential workers are on the front lines every day. NOW IT IS 
OUR TURN! The COVID-19 pandemic is unlike any challenge we have ever faced. 
Coloradans need legal help to navigate these difficult times, but many are unable 
to afford it. Colorado attorneys can help. 

The CBA, in partnership with the Colorado Attorney Mentoring Program, is 
connecting attorneys with Colorado’s well-established pro bono organizations 
through CAMP’s Succession to Service portal. Attorneys can now use one website 
to find their ideal pro bono opportunity. 

Take Your Turn: Visit Succession to Service to find pro bono opportunities in the 
areas of greatest need. If you wish to help but are not familiar with areas of need, 
mentoring, training and other resources are available.

successiontoservice.org
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T
he business entity you select for your 

firm has enormous implications for 

your annual tax liability. In addition, 

determining whether (or if) to make 

additional tax elections with the IRS can be one 

of the more confusing aspects when establishing 

a law firm. Which structure is right when you 

start your firm? Should you start with one 

structure and modify it down the line? What 

tax advantages could you gain from a change?

Most firms opt for a structure that limits 

personal liability and avoids double taxation 

in the form of a pass-through entity like a 

limited liability corporation (LLC) or limited 

liability partnership (LLP). These structures 

eliminate the double taxation inherent in C 

corporations, where corporate income is taxed 

once and payroll is taxed again. But by using an 

LLC or LLP instead of a C corporation, the tax 

consequences are still substantial; the income 

from the business flows through to your personal 

return and is subject to income tax at your 

individual tax rate, Social Security (6.2%) and 

Medicare (1.45%). And the business is liable for 

the other half of the employee’s payroll taxes 

(another 6.2% + 1.45%). That 15.3% in addition 

to federal and state income tax is sometimes 

referred to as the small business tax.

The best way to save money on taxes is to 

reclassify some of that income, and that process 

is made much easier if an LLC or LLP elects to 

be treated as an S corporation for tax purposes. 

There are a few important considerations. First, 

taking the S corp election does not change the 

structure of your company; it changes the way 

you file the taxes. Instead of filing Schedule C on 

your personal return (single-member LLC) or 

Form 1065 (LLPs and multi-member LLCs), you 

will file a separate S-corporation return (Form 

1120-S). So if you are incorporated as an LLC, 

you will stay an LLC, but you will be treated 

as an S corporation when you file your taxes.

Who Can Take the S Corp Election?
There are a few rules about who can take the S 

corp election, including:

 ■ You must be a domestic corporation and 

file Form 2553. 

 ■ You must have no more than 100 share-

holders. Spouses and their estates can 

count as only one. 

 ■ Your shareholders must be only indi-

viduals, estates, exempt organizations, 

or certain trusts. 

 ■ You may not have resident alien share-

holders. 

 ■ You can only have one class of stock if 

you have issued stock. 

 ■ You must be willing to have a 52- to 53-

week tax year that ends on December 31.

Most law firms can meet these requirements 

to qualify for the S corp election, but maintain-

ing that status to minimize taxes requires an 

additional step: paying owners a fair salary. The 

S corp election still treats your company as a 

pass through, meaning income flows to your 

Is the S Corporation Election 
Right for Your Firm?

BY  JOH N  H E R M A N S ON  A N D  M AT T H E W  M U NC E Y
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personal returns and is not subject to payroll 

taxes. But the IRS requires that shareholders of 

S corporations who also perform services for 

those businesses receive a salary. That salary 

is subject to payroll taxes, and S corporation 

shareholders who failed to pay their share 

of payroll taxes have had their S corporation 

status revoked, leading to additional taxes and 

penalties. To avoid that unfortunate situation, 

there are two ways to compensate shareholders:

 ■ Pay yourself a reasonable salary. This 

is the amount you would pay another 

person to do your job or the job of each 

shareholder (owner). This is taxed at the 

same rate as an LLC.

 ■ Pay earnings on top of your reasonable 

salary as a distribution. The money dis-

tributed to shareholders in this fashion is 

not subject to the 15.3% payroll tax, which 

lowers tax liability and saves money.

 What does the IRS consider a “reasonable” 

salary? That depends on comparable salaries in 

your area. Websites like salary.com and glass-

door.com are great places to start comparing.

 

The Bottom Line
Is all of this extra work worth it? Take a look at 

the tables above. This example is for a single 

owner who is not married, but it could easily 

translate to multiple owners and would apply 

for those filing as married with some bracket 

adjustments.  

This is a simplistic example, and there are 

lots of possible tax scenarios that will vary 

based on individual circumstances. However, 

the basic math does not lie: For many firms that 

pay their owners more than $80,000 per year, 

the S corporation makes sense.

Other Advantages
There are two other advantages to taking the 

S corp election:

 ■ You can take distributions monthly, 

quarterly, or annually. This allows for 

some flexibility in cash flow. Many small 

businesses have cash flow issues, and this 

can help provide a cushion.

 ■ You can enhance business operations. 

The amount of each distribution is based 

on how the company is doing. This can 

help encourage all partners to ensure that 

business is running at peak efficiency.

This raises the question: Why don’t more 

businesses elect S corp status? Most small 

businesses are unfamiliar and/or don’t have 

advisors to explain the options. In addition, most 

small businesses don’t have the infrastructure 

to handle the payroll requirements and forms 

necessary to administer this change. Hiring a 

professional can help.

Conclusion
Regardless of your business structure, the S 

corp election can be a good option to lower 

your tax liability and save money. It is not for 

everyone, but if you’ve been in business for 

a while and have built a firm that is bringing 

in a substantial profit, this election may save 

you money. 

ADJUSTED 
GROSS INCOME

FEDERAL TAX
(24%)

COLORADO STATE TAX 
(4.63%)

PAYROLL TAX
(15.3%) TOTAL TAX LIABILITY

$125,000 $30,000 $5,787.50 $19,125 $54,912.50

SAMPLE LAW FIRM, LLC FILING AS LLC

ADJUSTED GROSS 
INCOME PAID AS SALARY

FEDERAL TAX
(24%)

COLORADO STATE TAX 
(4.63%)

PAYROLL TAX
(15.3%) TOTAL TAX LIABILITY

$75,000 $18,000 $3,472.50 $11,475 $32,947.50

ADJUSTED GROSS 
INCOME PAID AS 
DISTRIBUTIONS

FEDERAL TAX
(24%)

COLORADO STATE TAX 
(4.63%)

PAYROLL TAX
(15.3%) TOTAL TAX LIABILITY

$50,000 $12,000 $2,315 $0 $14,315

TOTAL TAX LIABILITY $47,262.50 TOTAL SAVINGS $7,650

SAMPLE LAW FIRM, LLC FILING WITH S CORP ELECTION

John Hermanson is the managing partner of Amicus Curiae Bookkeeping, 
which specializes in bookkeeping, tax planning, tax filing, payroll, invoicing, 
and bill pay exclusively for attorneys. He has two bachelor’s degrees and two 
master’s degrees, all from Colorado State University. Matthew Muncey is a CPA 
and tax specialist with Amicus Curiae Bookkeeping. He has experience in tax 

planning, audit support, financial consulting, and general business matters impacting individuals, 
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I 
am now approaching the 30th anniversary 

of one of my unique client meetings. The 

client is David “Crawdad” Kendrick, and he 

lives in a cabin off the grid in upstate New 

York. How far off the grid? For starters, he has 

no indoor plumbing, electricity, or telephone. 

When he wants to take a bath, his first step is 

to collect wood so he can heat the water in his 

outdoor bathtub.

Crawdad had an invention that seemed as 

strange as his lifestyle. It was a wristwatch that 

ran backward.

“You know,” he said, “people take time for 

granted. If they knew how much time was left 

in their life, I think they would more mindful 

of many things they do every day. So I invented 

a wristwatch that the user sets according to 

actuarial tables. And every time the wearer 

does something harmful or risky, like smoke a 

cigarette or schedule a parachute jump out of an 

airplane, he can decrease time on his watch to 

reflect the amount of time left in his life.”

The watch could be set not only to estimate 

the wearer’s date of death, but any date in the 

future, such as when a person is planning to 

retire or get married or have a baby. Needless 

to say, I was intrigued by the client and the 

Clocks and Calendars
BY  M A R K  L E V Y
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concept. I filed a patent application in the US 

Patent and Trademark Office. Apparently, the 

patent examiner assigned to that case was also 

impressed, as I received a notice of allowance 

in three weeks. (The response time to receive a 

notice of allowance for most patent applications 

can be as long as 22 months.) The patent issued 

as US Patent No. 5,031,161. 

Shortly thereafter, the New York Times 

printed an announcement about the unusual 

patent and Diane Sawyer of ABC Evening News 

called him, which was no mean feat, since he still 

didn’t have a telephone. Ms. Sawyer’s producer 

located his brother, however, and left a message. 

Some 50 letters arrived at Crawdad’s cabin in 

the following months. A Swedish television 

crew wanted to fly to America to interview him. 

A federal prison wanted to order watches for 

its prisoners on death row. Crawdad received 

inquiries from insurance companies and the 

AARP.

Everyone wanted to see a working model or 

prototype but, unfortunately, Crawdad lacked 

the $30,000 to have one made.

In the course of researching Crawdad’s 

invention, I became interested in calendars, 

which are more complicated than I had thought. 

I learned that Julius Caesar added a leap day 

(February 29) every year divisible by four. The 

calendar thus averages 365.2425 days a year. 

A solar year, however, the exact time it takes 

earth to revolve around the sun, is actually 

a bit less than that number of days. A solar 

year is 365.24219 days long, so Pope Gregory 

revised the calendar in 1582 to exclude a leap 

day every century year (those that end in 00), 

even though those years are divisible by four 

and would normally be leap years. In other 

words, if the century year is divisible by 400, it 

is a leap year after all. That’s why the year 2000 

was a leap year. It was divisible by four, but it 

was also a century year, but it was also divisible 

by 400. Sort of an exception to the exception. 

The year 1900 had no February 29. You can 

look it up on https://www.timeanddate.com/

date/weekday.html.

But even that 400-year correction was merely 

an estimate. The calendar had to be advanced 

by 11 days in 1752, since the calendar had been 

running ahead of the earth’s movement around 
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the sun a few minutes every year. By deleting 11 

days, Wednesday, September 2 was followed by 

Thursday, September 14 in 1752, so the calendar 

could catch up to the earth’s progression around 

the sun. The civilized world lost 11 days.

It occurred to me that the year 2100 will be 

the first year since computers were invented 

that we don’t have a leap day, even though the 

year is divisible by four. I thought that could 

signal the end of society as we know it, since 

our computer-run society would descend into 

chaos. But that was before Y2K, which turned 

out to be a non-issue. 

Another one-day adjustment to our Gre-

gorian calendar will have to be made in the 

year 4909 A.D., but that will be someone else’s 

problem. I’m feeling much more optimistic 

about the future. 

Kendrick’s Life Expectancy Timepiece, from US Patent No. 5,031,161.
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O
n November 8, 1904, residents 

of Teller County, Colorado went 

to the polls. They cast their votes 

against a backdrop of violence and 

fear. For the past two years, the Cripple Creek 

mining district and other mining regions in 

Colorado had been torn apart by a series of 

bloody labor disturbances. Striking miners 

and mill workers, strikebreakers, vigilante 

groups, and the Colorado National Guard had 

engaged in shootings, beatings, threats, arbitrary 

arrests, and sabotage. Things got so bad that 

Colorado’s governor had imposed martial law. 

The labor war culminated in an explosion at 

the Independence Depot on June 6, 1904 that 

killed 13 strikebreakers. 

Five months later, on election day, things 

were still tense. “Every man in almost the entire 

camp [was] a walking arsenal” and “excitement 

and tension [were] at the highest pitch.”1 It was 

clear to Teller County’s officials and citizens that 

extraordinary measures would be needed to 

keep the peace. “[T]o this end the sheriff of the 

county, the board of county commissioners, and 

the central committees of the different parties 

entered into an agreement that on election day 

there should be at each polling place one deputy 

sheriff and one constable only to preserve order 

and see to the enforcement of the law.”2 

This admirably nonpartisan plan attempted 

to ensure electoral calm. But its effective en-

forcement could only be assured if the sheriffs 
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and constables could cooperate with each 

other. And that depended to some degree on 

the character of the men involved.

At Teller County Precinct No. 48, located 

in the boomtown of Goldfield, James War-

ford was one of the deputies chosen to watch 

the polls. One could hardly have picked a 

worse man for the job. Warford and his fellow 

poll-watcher, Thomas C. Brown, were duly and 

legally appointed acting Teller County deputy 

sheriffs. But Warford was not the sort of impartial 

peacekeeper the task required.

Warford had previously been employed by 

one of the major combatants in the labor war, 

the Mine Owners’ Association. He had pursued 

his employer’s interests with vigor, and his 

enemies had learned to fear him.3 His exploits 

included helping to wreck a local newspaper 

office, during which it was reported that he 

literally killed time by firing a bullet through a 

clock face.4 His conduct on election day 1904 

would prove to be no less extreme.

The constables chosen to man Precinct No. 

48 were not much better. Despite the agreement 

that only one constable and one deputy sheriff 

would be assigned to each polling place, election 

judges directed three constables to show up 

at the precinct. Two of the three were Isaac T. 

Leabo and Chris Miller.5 Both Leabo and Miller 

Gunfight at the Polls
The James Warford Murder Trials
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were members of the Western Federation of 

Miners, sworn opponents of the Mine Owners’ 

Association. Things went about as well as one 

might expect. 

The Shooting
Brown later testified that on the day of the 

election, Warford approached Miller and Leabo, 

who were sitting on a fence in front of the 

polling place, and said, “You gentlemen will 

have to move outside of the 100-foot limit.”6 

Brown claimed Miller and Leabo responded 

by drawing their guns. But Warford was the 

faster gunman. He shot and killed them both. 

Warford’s First Murder Trial
Warford was charged with Leabo’s murder. 

His first trial took place in March 1905. After 

deliberating for 67 hours, the jury ended up 

hopelessly deadlocked, reportedly 6 to 6.7 

Warford remained in jail for a couple more 

months while the prosecutor decided whether 

to retry him. On May 13, 1905, the prosecutor 

dismissed the case, and Warford was released 

from jail. 

Warford Holds Up the Sheriff
Warford wasted no time getting into more 

serious trouble. Less than a week later, in an 

exploit that made headlines across Colorado, he 

held up the Teller County sheriff, Edward Bell. 

The bizarre events began when Warford 

and an associate, Walter Kenly, who had also 

recently been discharged from the Teller County 

jail, went to the Cripple Creek sheriff’s office to 

get their revolvers back.8 When they showed up 

Sheriff Bell told Warford, “All right, Jim; I will go 

up and get them for you.”9 For whatever reason, 

Warford stepped out of the office, leaving Kenly 

alone with the sheriff. Unfortunately for Kenly, 

the sheriff noticed that he had a revolver on his 

person. The sheriff seized the gun and placed 

Kenly under arrest for carrying a concealed 

weapon.

Warford returned to find that his friend had 

been arrested and was on his way back to jail. 

Warford’s guns were also kept at the jail, so 

he and Sheriff Bell headed in that direction to 

retrieve them. On their way, Warford mentioned 

to the sheriff that Kenly was carrying a second 

revolver on his person. 

When they encountered Kenly and the 

deputy who was escorting him to jail, Sheriff Bell 

told Kenly to “[g]ive me that other gun you’ve 

got.”10 In response, Kenly drew his revolver 

and pressed it against the sheriff’s stomach. 

Warford also drew his gun and told the sheriff, 

“Don’t make a damn fool of yourself, or you 

will get killed.”11

Sheriff Bell and the deputy realized the two 

men had the drop on them. They told them 

that if they wanted their guns back, they would 

have to come to the jail and get them. Once 

they reached the jail, Warford and Kenly told 

the sheriff and the deputy to go inside and to 

set their firearms outside the door. But while 

the officers were inside the jail, Warford and 

Kenly apparently changed their minds about 

retrieving the guns. Instead, they disappeared. 

The sheriff immediately called up a posse to 
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track them down. The posse caught up with the 

men about a mile south of Cripple Creek on a 

railroad track. Shots were exchanged. Warford, 

shot in the leg, stumbled down a hill, cracking 

his skull. Recognizing they were surrounded, 

the men surrendered. The deputies hauled 

them off to jail, and they were charged with 

assault with intent to murder.

Warford’s Second Trial 
and Sentencing
The prosecutor decided at this point to reinstate 

the Leabo murder charge against Warford. He 

was tried a second time for that murder. He was 

also tried on the assault with intent to murder 

charge. Warford was convicted of both offenses 

in separate trials, and on December 28, 1905, 

the district judge sentenced him to life for the 

murder and 12 to 13 years for the assault charge. 

The Murder Appeal
Warford soon had two separate appeals pending 

before the Colorado Supreme Court. In the 

first, he challenged his conviction for murder-

ing Leabo at the polling station based on the 

district court’s refusal to admit two key pieces 

of evidence at his trial.

First, Warford had sought to explain why 

he told the two constables to move away from 

the polling station. He made the following 

offer of proof. A deputy named Jack Allen, who 

supervised the Goldfield sheriff’s deputies, had 

assigned Warford and Brown to serve at Precinct 

48. It was Allen who told Warford and Brown to 

remove Miller and Leabo outside the 100-foot 

limit. Allen took this measure so that only a 

single constable and a single deputy sheriff 

would remain at the poll, in compliance with 

the county officials’ agreement. The jury never 

heard this explanation for Warford’s actions, 

which could have cast them in a considerably 

different light.

In response, the state made an interesting 

but ultimately irrelevant argument. It contended 

the evidence of Warford’s attempts to comply 

with Allen’s order had in fact been inadmissible:

[T]he agreement . . . was an absolute nullity 

because it was an attempt to deprive the 

judges of election of the power to appoint 

constables, conferred on them by the statute, 

and that Mr. Allen exceeded his authority 

as deputy sheriff in attempting to carry out 

the agreement in ordering [Warford] to 

remove Leabo and Miller from the 100-foot 

limit, and therefore such orders afforded no 

justification for any attempted interference 

with Leabo and Miller by [Warford].12 

But the Colorado Supreme Court reasoned 

that even if the county officials and committees 

had acted without authority, that was not the 

real issue. The real issue was whether Warford 

believed he had authority to order Leabo and 

Miller to move. This issue was relevant to 

whether he had acted with malice, an essential 

element of the crime of murder. The trial court 

had therefore committed prejudicial error by 

excluding testimony that bore on this essential 

issue.

The second piece of evidence the trial 

court had excluded went to Warford’s theory 

of self-defense. He sought to present evidence 

that 15 minutes before the shooting, a witness 

had told Warford that Miller and Leabo had 

made threats against him. The witness would 

also have testified he told Warford that Miller 

and Leabo “were known to be dangerous men, 

and were likely to cause trouble, and to be careful 

and take no chances with them.”13

The state argued that this testimony was 

properly excluded because Warford “was the 

aggressor, in that he acted without authority 

and approached [Leabo] in a hostile manner.”14 

But given Warford’s explanation of the events, 

the Court reasoned, this evidence should have 

been admitted to explain his actions. 

Given the improper exclusion of these two 

pieces of evidence favorable to the defense, the 

Colorado Supreme Court reversed Warford’s 

murder conviction.

The Assault Appeal
Warford was less successful in his appeal of the 

assault conviction. Six months after it reversed 

the murder conviction, the Colorado Supreme 

Court affirmed his conviction (and Kenly’s) 

for assault with intent to murder. The most 

interesting issue in that appeal involved an 

alleged variance or ambiguity between the 

assault alleged in the information and the one 

proved at trial.

The information charged a single assault 

count. It did not specify whether the assault took 

place at the jail (when Warford and Kenly pulled 

their guns on the sheriff) or on the railroad tracks 

(when they exchanged gunfire with members of 

the posse). Prior to trial, the defendants filed a 

motion to require the district attorney to elect 

which assault it had charged. The district court 

denied the motion. The Colorado Supreme Court 

affirmed, stating that the pretrial motion had 

been premature because such a motion would 

not ripen “until the testimony disclosed that 

the prosecution was attempting to establish 

a state of facts tending to establish a state of 

facts tending to prove the commission of two 

or more substantive offenses.”15 

After the prosecution put on evidence at 

trial concerning both the assault at the jail and 

the assault on the railroad tracks, the district 

court agreed with the defendants that the 

prosecution was required to elect one or the 
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other to be the offense charged. The district 

attorney chose the assault on the railroad 

tracks. The jury convicted Warford and Kenly 

of that assault. 

They next argued that if they were charged 

with the assault on the tracks, it was unfair and 

confusing to the jury for the prosecution to 

put on evidence of the assault at the jail. The 

Court disagreed. Although evidence of the first 

assault was not part of the res gestae of the 

second, it was relevant to show the defendants’ 

motive and intent in firing on the posse on the 

railroad tracks. It helped that the trial court 

had instructed the jury that evidence of the 

assault at the jail could only be considered in 

determining the defendants’ motive and intent 

in perpetrating the assault at the railroad. 

(Similar limiting instructions are of course used 

today when evidence of prior crimes or wrongs 

is introduced.) Although it would have been 

preferable to give the limiting instruction at the 

time the evidence was presented, the defendants 

were not prejudiced by its submission with 

the other jury instructions at the close of trial. 

The defendants also argued that because 

they shot at the sheriff and his posse from a 

distance of 150 yards and did not hit anyone, 

it could not be inferred that they had the intent 

to kill any particular person. The Colorado 
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Supreme Court easily rejected this contention, 

stating “[i]f this be the law, then one may dis-

charge a firearm towards and into a crowd with 

impunity, provided his aim is not sufficiently 

accurate, or he is so fortunate as not to wound 

any one.”16 In any event, there was testimony that 

the defendants had been aiming at the sheriff.

The defendants tried a similar contention, 

arguing that their revolvers had an accurate 

range of only 75 or 80 yards and they had shot 

from nearly twice that distance, so they could 

not have intended to kill the sheriff. The Court 

rejected this contention as well, reasoning 

that even if the revolvers were not accurate at 

that range, bullets fired from them could still 

travel the 150 yards to the sheriff, and that was 

close enough. 

The defendants raised a few other issues, 

but the Court found them meritless. It affirmed 

their convictions.

Third Murder Trial and Pardons
Warford and Kenly did not spend long in prison. 

In December 1908, the governor pardoned them 

for the assault on the Teller County sheriff. Not 

surprisingly, they were recommended for this 

pardon by Sherman Bell, the controversial, 

eccentric, and autocratic commander of the 

Colorado National Guard during the 1903–04 

labor wars. 

Warford still had the murder charges from 

the Leabo/Miller incident hanging over his head. 

He was rearrested for this murder in February 

1909 and tried a third time for it. Once again, 

the jury deadlocked. The prosecutor announced 

that a fourth trial was unlikely; the state did not 

want to spend the money. 

Warford’s Final Battle
James Warford did not escape retribution for 

long, however. In April 1912 his frozen body was 

discovered on Battle Mountain. A newspaper 

account described the corpse as follows: “The 

face and chest of the man were literally riddled 

with bullets, and three bullet holes in the back 

clearly indicates [sic] that after he had fallen the 

murderer had shot him in the back. The cold 

hand of the dead man clasped a gun, but not 

a shot had been fired. The body when found 

was frozen stiff . . . .”17

A union journal would later report that 

Warford had been betrayed and killed by his 

criminal associates.18 But apparently no one 

was ever tried for the murder. One thing seems 

certain: James Warford lived by the gun and he 

died by the gun.     
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T
his article examines significant changes in 

and clarifications to the law since 2005 that 

interpret and apply CRS § 13-80-104’s real 

property improvement statutes of limitation 

(RP-SOL) and repose (RP-SOR).1 This part 1 discusses to 

whom the RP-SOL and RP-SOR apply; the scope of these 

laws; what events trigger the running of the repose and 

limitations periods; claims and activities not subject to 

these laws; and the challenges of applying these laws to 

multifamily construction activities.2

Real Property Improvement 
Statute of Limitations
The RP-SOL is located in CRS § 13-80-104, which provides 

in pertinent part:

(1)(a) Notwithstanding any statutory provision to the 

contrary, all actions against any architect, contractor, 

builder or builder vendor, engineer, or inspector 

performing or furnishing the design, planning, su-

pervision, inspection, construction, or observation 

of construction of any improvement to real property 

shall be brought within the time provided in section 

13-80-102 after the claim for relief arises, and not 

thereafter . . . . 

. . .

(b)(I) Except as otherwise provided in subparagraph 

(II) of this paragraph (b), a claim for relief arises under 

this section at the time the claimant or the claimant’s 

predecessor in interest discovers or in the exercise of 

reasonable diligence should have discovered the physical 

manifestations of a defect in the improvement which 

ultimately causes the injury. 

. . .

(c) Such actions shall include any and all actions in 

tort, contract, indemnity, or contribution, or other 

actions for the recovery of damages for:

(I) Any deficiency in the design, planning, super-

vision, inspection, construction, or observation of 

construction of any improvement to real property; or

(II) Injury to real or personal property caused by 

any such deficiency; or

(III) Injury to or wrongful death of a person caused 

by any such deficiency. (Emphasis added.)

Actions subject to CRS § 13-80-102 “must be com-

menced within two years after the cause of action accrues 

. . . .” The RP-SOL is an affirmative defense to be pled and 

proven by the party asserting it.3

Real Property Improvement Statute of Repose
The RP-SOR is also located in CRS § 13-80-104:

(1)(a) Notwithstanding any statutory provision to the 

contrary, all actions against any architect, contractor, 

builder or builder vendor, engineer, or inspector per-

forming or furnishing the design, planning, supervision, 

inspection, construction, or observation of construction 

of any improvement to real property shall be brought 

within the time provided in section 13-80-102 after the 

claim for relief arises, and not thereafter, but in no case 

shall such an action be brought more than six years 

after the substantial completion of the improvement 

to the real property, except as provided in subsection 

(2) of this section. 

. . .

(2) In case any such cause of action arises during the 

fifth or sixth year after substantial completion of the 

improvement to real property, said action shall be 

brought within two years after the date upon which 

said cause of action arises.4

The RP-SOR does not deprive a court of jurisdiction. 

Instead, defendants must plead and prove it as an affir-

mative defense, and they may waive the defense if not 

timely raised.5

Construction Professionals Subject 
to the RP-SOL and RP-SOR
The RP-SOL and RP-SOR apply broadly to most construction 

professionals involved in real estate development and 

construction. They do not apply to a non-commercial 

This article examines significant changes in and clarifications to the law since 2005 interpreting 
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and challenges in applying these statutes to multifamily construction activities.
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real property improvement seller or common 

interest community declarant unless that 

person also “perform[s] or furnish[es] the 

design, planning, supervision, inspection, 

construction, or observation of construction of 

any improvement to real property . . . .”6

RP-SOL and RP-SOR Scope
The RP-SOL and RP-SOR apply only to 

claims arising from real property improve-

ment construction where the improvement 

is essential and integral to the function of 

the construction project.7 A highly relevant 

feature of an improvement to real property is 

“permanence”—whether the property owner 

intends it to remain permanently even if it 

can be removed.8 An “improvement” within 

the meaning of the RP SOL and RP-SOR can 

be “a discrete component of a larger undertak-

ing,” such as one building in a multi-building 

condominium project.9 However, the RP-SOL 

and RP-SOR do not apply to claims against a 

developer or seller of unimproved lots.10 

Statutory Exception for Persons in 
Actual Possession or Control
CRS § 13-80-104(3) creates an exception to the 

RP-SOL and RP-SOR where the party seeking 

to apply the RP-SOL or RP-SOR had actual 

possession or control of the defective real 

property improvement when the injury or 

damage occurred: 

The limitations provided by this section shall 

not be asserted as a defense by any person 

in actual possession or control, as owner or 

tenant or in any other capacity, of such an 

improvement at the time any deficiency 

in such an improvement constitutes the 

proximate cause of the injury or damage 

for which it is proposed to bring an action.

Although Colorado’s appellate courts have 

not yet construed this provision, the North Car-

olina Supreme Court construed a substantially 

similar statute11 and held that the language “by 

its terms, plainly excludes” from the repose 

statute’s reach “any person who is in possession 

or control of property at the time that person’s 

negligent conduct proximately causes injury 

or damage to the claimant.”12 The Court held 

that the exception did not apply in that case 

because the damage occurred after the plaintiff 

had purchased the house.13

A later North Carolina decision similarly 

held that the North Carolina repose statute 

does not bar claims brought against a con-

struction professional who the plaintiff alleged 

had “possession or control” over the subject 

condominium buildings and “knew or should 

have known of the existence of the defects upon 

which [the plaintiff’s] claim rests.”14 The North 

Carolina Court of Appeals found that the trial 
court erred by granting summary judgment in 

favor of the construction professional, given 

disputed questions of fact regarding whether 

the statutory exception applied. For example, it 

noted that the defendant “arguably” controlled 

the condominium association through its 

appointment of board members until turnover, 

and the defects allegedly manifested before 

turnover.15 The court therefore concluded that 

“the extent to which the ‘possession or control’ 

exception to the statute of repose defense 

applies to [the defendant] is a question for 

the jury.”16

A number of Colorado district courts have 

applied CRS § 13-80-104(3). Several courts 

applied this subsection to declarant-developers 

who controlled a common interest community 

and its homeowners association (HOA) during 

the declarant control period, precluding or 

tolling application of the RP-SOL and RP-SOR 

during that time.17 One district court held that 

the statute applied to a developer-declarant who 

controlled an HOA before turning its control 

over to its unit owners, but not to a general 

contractor who performed the construction 

work.18 Another district court held that § 104(3) 

applied to a developer, its principals, and the 

project’s general contractor, but not to the 

designer or concrete subcontractor.19 
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Practice Pointer: CRS § 13-80-104(3) and Insurance Coverage

CRS § 13-80-104(3) creates an exception to the RP-SOL and RP-SOR where the 
defendant asserting these defenses had actual possession or control of the defective 
property improvement when the injury or damage occurred. Note that many liability 
insurance policies exclude liability coverage to insured defendants for damage to 
property the insured owns, rents, or occupies. This policy provision does not appear, by 
its terms, to apply to a developer who merely retains voting control over an HOA board. 
Also, the policy may not exclude coverage for damage occurring after the defendant 
sells the property. Variations in policy exclusion language will affect the coverage 
analysis. 



DE C E M B E R  2 0 2 0     |     C O L OR A D O  L AW Y E R      |      29

Relationship between RP-SOL and 
Other Statutes of Limitations
The RP-SOL is written quite broadly and is 

intended to cast a wide net. Yet Colorado courts 

have, on occasion and under unique facts, 

found that the RP-SOL did not apply, and that 

a different, more specific, or later-enacted, 

statute of limitations controlled. For example, in 

Hersh Companies v. Highline Village Associates, 

the Colorado Supreme Court held that the 

specific breach of warranty statute of limitations 

rather than the RP-SOL applied to a breach 

of a “warranty to repair” defects because the 

claim is beyond the RP-SOL’s scope.20 The Court 

also noted, “[w]hen more than one statute of 

limitations could apply to a particular action, 

the most specific statute controls over more 

general, catch-all statutes of limitations.”21 

In Stiff v. BilDen Homes, Inc., the Colorado 

Court of Appeals applied CRS § 6-1-115, rather 

than CRS § 13-80-104, to homeowners’ Colorado 

Consumer Protection Act22 deceptive trade 

practices claims arising from alleged misrep-

resentations regarding various construction 

defects.23 And in Frisco Motel Partnership v. 

H.S.M. Corp., the Colorado Court of Appeals held 

that the specific limitations statute applicable 

to breaches of fiduciary duty, rather than the 

RP-SOL, governed a breach of fiduciary duty 

claim arising from defective construction.24

Property owners often argue that CRS § 13-

80-101(1)(c)’s three-year statute of limitations 

rather than CRS § 13-80-10’s two-year statute 

of limitations applies to misrepresentation 

claims (including for nondisclosure) arising 

from construction defects. Several Colorado 

district courts have embraced this view.25 

This argument is based, in part, on the fact 

that a misrepresentation claim is founded on 

a defendant’s material misrepresentation or 

omission, not its participation in defective 

construction, and thus is arguably beyond the 

scope of the RP-SOL.26

This distinction is underscored by the 

difficulty of applying the triggering event for 

the RP-SOL—that the homeowner knew or 

should have known of the manifestation of a 

construction defect—to claims for misrepre-

sentations or nondisclosures. A cause of action 

for these latter claims accrues when the “fraud, 

misrepresentation, concealment, or deceit is 

discovered or should have been discovered by 

the exercise of reasonable diligence.”27 Thus, a 

cause of action for negligent construction (e.g., 

discovery of a defect’s manifestation) might 

accrue either before or after a cause of action 

for misrepresentation accrues (e.g., knowledge 

that a material fact was misrepresented during 

the sale). 

For example, a builder might commit fraud 

by concealing from a homeowner the presence 

of adverse soil conditions beneath a home in 

violation of its common law duty to disclose 

latent defects, or in violation of Colorado’s 

soils disclosure statute, CRS § 6-6.5-101.28 

However, the mere presence of such adverse soil 

conditions alone probably would not give rise 

to a claim for defective construction29 until the 

defectively constructed improvement’s interac-

tion with the soils damages the improvement.30 

Triggering the Statute of Limitations: 
Defect Manifestation
A common problem in applying the RP-SOL 

and RP-SOR is determining when a homeowner 

“discovered or should have discovered” the 

manifestation of the defect at issue. This is 

often a fact question for the jury.31 The issue can 

become especially thorny when a reasonable 

person would consider the observed condition 

“normal” and not the manifestation of a “defect,” 

or when multiple, similar defects manifest over 

time but may not share the same cause.

Defect versus Typical Condition within 
Construction Tolerances
Properly poured interior concrete slabs and 

foundation walls typically develop hairline 

cracks and exhibit some spalling (surface 

chipping) over time as the concrete fully cures. 

Such slabs may also evidence cracking or 

movement due to normal settlement over 

the underlying fill. Nevertheless, years after 

the home is sold, these cracks may materially 

expand, and the concrete may begin to move 

differentially, due to pressures exerted by 

water buildup in underlying or adjacent soils. 

This situation raises the question whether the 

legislature intended to require homeowners 

to sue their homebuilder whenever minor 

concrete cracks first appear simply to protect 

against the RP-SOL or RP-SOR expiring, even if 

the observed condition is still within reasonably 

normal limits or construction tolerances.32 

In Stiff, the Colorado Court of Appeals held 

that minor cracks or movement should not 

be deemed the “manifestations of a defect” 

sufficient to trigger the RP-SOL’s running if they 

are within construction tolerances or a normal 

range of movement.33 While Stiff mentions that 

the statute is triggered when the plaintiff knew 

or should have known of the damage and its 

cause, Stiff ’s analysis focused on the “damage” 

at issue—that is, when did the crack cease 

being routine or expected and become what 
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a reasonable person would recognize as the 

physical manifestation of a defect? This “cause” 

language may be considered dicta. 

This view of Stiff is supported by United Fire 

Group ex rel. Metamorphosis Salon v. Powers 

Electric, Inc., where the Colorado Court of 

Appeals held that an electrical fire was the 

manifestation of an electrical defect that trig-

gered the RP-SOL, despite the fact that the 

claimant was unaware that the fire was caused 

by an electrical defect until it received the fire 

investigator’s report weeks later.34 The Court 

distinguished Stiff, reasoning that its holding 

“focused on the amount of damage necessary 

to trigger the two-year statute of limitations. 

There was no discussion of whether it was also 

necessary for the cause of that damage to be 

known to begin the limitations period.”35 The 

Court thus viewed as dictum “Stiff ’s reference 

to learning the cause of the damage as being 

necessary to activate the statute of limitations.”36 

The Colorado Supreme Court’s later opinion 

in Smith v. Executive Custom Homes, Inc. also 

does not appear to affect Stiff ’s holding that 

a property condition is not the manifestation 

of a defect unless it reflects the existence of a 

defect, as opposed to a non-defective condition 

within normal construction tolerances.37 Smith 

expressly noted that the limitations period 

began to run when the property owner noticed 

the “obvious physical manifestations of what 

appear[ed] to be a construction defect . . . .”38 

Thus, in combination, Stiff and Smith strongly 

imply that to begin the limitations period, the 

manifested condition should alert a reasonable 

property owner that the condition is the outward 

expression of a construction defect, not simply 

an expression of a range of typical or normal 

non-defective conditions. If the limitations 

period could be triggered under circumstances 

where a reasonable person would not have 

recognized the condition as manifesting a defect, 

constitutional concerns might arise, which will 

be discussed more fully in part 2 of this article.

Multiple, Similar Defects 
Occurring Over Time
Another common problem arises when multiple 

defects manifest at different times, especially 

when the cause of the separate defects may 

be unrelated. Under these circumstances, the 

defendant bears the burden of establishing that 

the cause of the wrongful construction claim 

is the same cause underlying the manifestation 

on which the defendant relies to trigger the 

limitations period.39 Thus, in Wildridge Venture 

v. Ranco Roofing, Inc., the Colorado Court of 

Appeals held that the manifestation of one 

defect does not trigger the RP-SOL for unrelated 

defects that have not yet manifested.40 

The Court reversed the trial court’s entry of 

summary judgment for the defendant because, 

while the plaintiff knew of leaks in eight of its 41 

buildings more than two years before filing suit, 

there was a material factual dispute regarding 

whether those leaks resulted from the same 

defects that formed the basis of the suit.41 The 

Court stated: “Here, although the leaks may have 

been the physical manifestations of some defect, 

there is a genuine factual dispute as to whether 

the leaks that were known to plaintiff in May 1994 

resulted from the same defects that formed the 

basis of this suit.”42 Because the party asserting 

the statute of limitations as an affirmative 

defense bears the burden of establishing that 

defense, a defendant asserting the RP-SOL 

must establish that any defect manifestations 

that occurred outside the statutory limitations 

period were caused by the same defects that 

form the basis of the suit.43

In Broomfield Senior Living Owner, LLC 

v. R.G. Brinkmann Co., the Colorado Court of 

Appeals followed Wildridge Venture’s reasoning 

and reversed a trial court’s entry of summary 

judgment in favor of a defendant-builder on 

construction defect claims.44 The Court found 

that the trial court improperly disregarded 

evidence that “different phases of excavation 

. . . revealed different construction defects over 

a lengthy period of time,” and a reasonable 

jury could find that several of these defects 

remained latent until within two years of the 

claims being filed.45 Therefore, factual disputes 

remained regarding the discovery date of each 

defect and whether and on what dates any 

repairs were completed.46

Triggering the RP-SOR: “Substantial 
Completion of the Improvement”
The RP-SOR’s triggering event is the “substantial 

completion of the improvement to real property” 

that is the subject of a construction defect 

claim.47 The RP-SOR does not define substantial 

completion.48 Interpretation of the statutory 

term “substantial completion” is a question 

of law, but whether a particular improvement 

to real property is substantially complete is a 

mixed question of law and fact.49

The RP-SOR generally prohibits claimants 

from bringing certain claims against construc-

tion professionals more than six years after “the 

substantial completion of the improvement to 
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real property.” Determining the “substantial 

completion” date can sometimes be difficult. In 

cases brought by individual homeowners against 

developers or builders of single-family, detached 

homes, this analysis is relatively straightfor-

ward and courts often begin by assuming that 

the Certificate of Occupancy (C.O.) supplies 

the relevant “substantial completion” date.50 

However, substantial completion may occur 

sooner or later than the C.O. date depending 

on the facts.51 In cases involving multifamily 

dwellings integrated within a community, the 

question of when “substantial completion of 

the improvement” occurred is more complex. 

Multifamily Projects
Where multifamily dwellings contain several 

buildings constructed over time, courts must 

determine when “substantial completion” 

occurred for claims against a particular con-

struction professional regarding a particular 

defect.52 Unsurprisingly, property owners 

would prefer the RP-SOR to begin running upon 

substantial completion of the last of several 

buildings comprising the project, or the com-

mon elements, if completed later. Construction 

professionals, on the other hand, typically 

argue that the repose period began to run upon 

a particular unit’s or building’s substantial 

completion, or the date they substantially 

completed their scope of work if it involved more 

than one unit, or when a particular building 

was substantially completed, whichever would 

afford them the greatest protection from suit. 

Situations involving exterior common areas 

or construction elements serving multiple 

buildings, such as grading or drainage, can 

be especially confusing because they may be 

put into use temporarily, but then expanded, 

modified, or interconnected as additional 

buildings are completed.

Further complicating this issue, it is often 

impossible to analyze how a particular construc-

tion component will perform and whether it is 

defective until an entire construction project is 

substantially complete. Property owners argue 

that applying one repose period for all claims 

and damages asserted within a construction 

defect action is consistent with CRS § 13-80-

104(1)(a)’s use of the word “action,” and this 

eliminates the difficulty of applying different 

repose periods to each defect, claim, or scope 

of work. Construction professionals, especially 

subcontractors, counter that this approach 

effectively extends the repose period for work 

performed and/or structures substantially 

completed long before a multi-building, multi-

phase project is completed.

In Shaw Construction, LLC v. United Builder 

Services, Inc. and Sierra Pacific Industries v. 

Bradbury, discussed immediately below, the 

Colorado Court of Appeals had the opportunity 

to declare a firm rule for applying the RP-SOR 

to defects manifesting over time in several 

buildings in the same multifamily development. 

Instead, the Court issued narrow rulings in 

these cases and avoided any such broad pro-

nouncement. Although the Colorado Supreme 

Court, in Goodman v. Heritage Builders, Inc., 

later overruled the main holdings of these two 

cases on other grounds,53 these cases illustrate 

the questions pertinent to determining when 

substantial completion occurred for defect 

claims arising from multifamily housing de-

velopments.

In Shaw Construction, LLC, an HOA sued a 

general contractor for defects in a multi-building 

residential development. The general contractor 

then sued several subcontractors for indem-

nity.54 On appeal regarding the timeliness of 

the indemnity claims, the Court held that a 

discrete component of a larger project could 

itself be an “improvement” to real property for 

purposes of applying the RP-SOR.55 The Court 

held, on the facts before it, that the repose 

period commenced on a builder’s indemnity 

claims against subcontractors who worked 

on the last completed building in the project 

when that building’s C.O. issued.56 Although 

the larger project included “exterior court 

yards, sidewalks, alleys, landscape features, 

and benches” completed after the final C.O. 

issued, the Court found the date these common 

elements were completed irrelevant to the 

claims against the subcontractors who did not 

work on them.57

Shaw Construction, LLC did not reach the 

question whether, for claims against a particular 

construction professional, the RP-SOR begins 

to run upon substantial completion of that 

construction professional’s work or of the 

improvement to real property to which such 

work contributed, expressly declining to address 

whether a trade-by-trade approach would be 

appropriate.58 Since Shaw Construction, LLC, 

trial courts have continued to be split regarding 

whether to employ a trade-specific, build-

ing-by-building, or phase-by-phase approach 

for subcontractors and other construction 

professionals who—like the subcontractors 

in Shaw Construction, LLC—only worked on 

some facets of a larger construction project.59

In Sierra Pacific Industries, the Colorado 

Court of Appeals held that the RP-SOR barred a 

Practice Pointer: CRS § 38-33.3-201(2)

CRS § 38-33.3-201(2) provides: “In a common interest community with horizontal unit 
boundaries, a declaration . . . creating . . . units shall include a certificate of completion 
executed by an independent licensed or registered engineer, surveyor, or architect 
stating that all structural components of all buildings containing or comprising any 
units thereby created are substantially completed.” (Emphasis added). No reported 
cases have construed this statute. Relying on this provision, HOAs may argue that 
the legislature has defined “substantial completion” in the context of condominium 
developments to mean substantial completion of all of a development’s buildings 
following execution of a certificate of completion. While Shaw involved the issuance of 
an architect’s certification of completion, the Court did not “resolve whether substantial 
completion of an entire construction project occurs only when the architect certifies 
the project as complete.” (Shaw Constr., LLC, 296 P.3d at 155.) Moreover, Shaw does not 
explain whether the architect’s completion certification there was the type described 
by § 201(2). 



32     |     C O L OR A D O  L AW Y E R     |     DE C E M B E R  2 0 2 0

FEATURE  |  TITLEFEATURE  |  CONSTRUCTION LAW

contractor’s indemnity claims against a subcon-

tractor where the subcontractor undisputedly 

completed its work in 2002, last made repairs 

relating to its work in 2004, and was first sued 

for indemnity in 2014, despite the fact that 

others attempted repairs as late as 2011. The 

Court rejected the suggestion that “substantial 

completion” as to claims against the defendant 

subcontractor occurred when others beside the 

defendant ended their later repair attempts 

on the same building improvement, stating 

“a subcontractor has substantially completed 

its role in the improvement at issue when 

it finishes working on the improvement.”60 

The Court did not explain precisely what it 

meant by this statement,61 and the Colorado 

Supreme Court later overruled the case on 

other grounds.62 Sierra Pacific Industries did 

not decide whether the substantial completion 

date should be measured from completion of 

the last building on which the subcontractor 

worked or from completion of the last discrete 

component on which it worked because, like 

in Shaw Construction, LLC, under the Court’s 

later-overturned analysis the claims would 

have been barred even if the Court had used 

the C.O. date of the last building the defendant 

worked on.63 

Per Project, Per Phase, Per Building, Per 
Unit, Per Construction Professional, Per 
Scope of Work, or Something Else?
Colorado’s district courts have taken varying ap-

proaches to applying the RP-SOR to multi-phase, 

multi-building, multifamily developments. 

These courts have struggled with whether 

the “improvement” to real property should 

be deemed substantially complete when the 

building containing the defect is substantially 

complete, when the development as a whole 

is substantially complete, when the particular 

defendant’s scope of work is completed, or 

on some other date.64 Even when applying a 

building-by-building analysis, these courts have 

distinguished between developers, builder-ven-

dors, and general contractors, who typically have 

responsibilities relating to the multi-building 

project as a whole, and subcontractors and 

tradesmen, who frequently have responsibilities 

on a building-by-building basis. These courts 

often find that the RP-SOR does not begin to run 

against the former (development) group until 

the project as a whole is substantially completed, 

and sometimes hold the repose period begins 

to run as to the latter (subcontractor) group 

upon completion of their entire scope of work 

if it spans several buildings.

In one case, a district court held that the 

repose period began to run on claims asserted 

against a developer and general contractor 

regarding a common-interest development 

when the 26-building, 71-unit project as a 

whole was completed, following issuance 

of the last unit’s C.O.65 The court noted that 

the defendants’ interpretation of the statute, 

which would result in 71 different substantial 

completion dates triggering 71 different repose 

periods (one for each unit), would “frustrate 

the purpose for resolving the defects through 

the [notice of ] claim process and completely 

disrupt judicial proceedings.”66 The court held 

that “the language of the statute contemplates 

a singular, distinct point in time when the 

improvement is substantially completed.”67 

Some argue the repose period begins to 

run as to a particular construction professional 

on the date that construction professional 

completed its scope of work on the allegedly 

defective improvement. Property owners often 

respond that the RP-SOR refers only to “sub-

stantial completion of the improvement to real 

property,” rather than separate completion of 

each of several discrete activities leading up to 

substantial completion. Some courts outside 

Colorado have used the completion date for 

a project, rather than its constituent parts, 

as the trigger date for the commencement of 

the applicable repose period,68 while other 

courts have used completion of the particular 

defendant’s work, usually when the state statute 

expressly ties the repose period trigger to a 

particular subcontractor’s work.69

Common Areas
The “substantial completion” issue becomes 

more complicated if the defective element 

is a common area that serves more than one 

building and whose construction continues 

throughout the project’s construction as a whole. 

Examples include surface grading or drainage; 

community roads; and exterior plumbing, 

sewage, or irrigation systems. At least two 

district courts have concluded that the repose 

period for exterior grading and drainage work 

does not run on a building-by-building basis 

but should be treated as an integrated whole 

property improvement upon completion of the 

entire project’s grading and drainage.70 

Conclusion
Since 2005, Colorado’s appellate courts have 

provided some needed direction regarding 

discrete RP-SOL and RP-SOR issues, such 

as the scope and application of these time 

periods. However, many important issues 

remain undecided. 

Part 2 of this article will discuss application 

of the RP-SOL and the RP-SOR to design flaws, 

negligent repairs, and repair warranties, and to 

indemnity, contribution, and other reimburse-

ment claims. It also will discuss the effect of 

Colorado’s Construction Defect Action Reform 

Act (CDARA), the Homeowner Protection 

Act, and tolling and estoppel doctrines on the 

RP-SOL and the RP-SOR. Lastly, it will examine 

lingering constitutional concerns regarding 

application of the RP-SOL and RP-SOR. 
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NOTES

1. This article updates Sandgrund and Sullan, 
“Statutes of Limitations and Repose in 
Construction Defect Cases—Part I,” 33 Colo. 
Law. 73 (May 2004); and Sandgrund and 
Sullan, “Statutes of Limitations and Repose in 
Construction Defect Cases—Part II,” 33 Colo. 
Law. 67 (June 2004).
2. The authors will provide copies of cited 
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district court rulings or unpublished opinions 
upon request.
3. CRCP 8(c) (“statute of limitations” is 
an affirmative defense that must be pled 
affirmatively); W. Distrib. Co. v. Diodosio, 841 
P.2d 1053, 1057 (Colo. 1992) (“The burden of 
proving an affirmative defense rests upon the 
defendant asserting the defense.”). 
4. CRS § 13-80-104(1)(a), (2) (emphasis added).
5. Dunton v. Whitewater W. Recreation, Ltd., 
942 P.2d 1348, 1351 (Colo.App. 1997).
6. CRS § 13-80-104(1)(a) (describing persons 
whose activities are subject to RP-SOL and 
RP-SOR). CDARA probably also does not 
apply to residential property sellers and 
common interest community declarants unless 
they are similarly involved in development or 
construction. CDARA only applies to actions 
against construction professionals, and its 
definition of a “construction professional” does 
not include non-commercial property owners 
and declarants. CRS § 13-20-802.5(1), (4).
7. See Stanske v. Wazee Elec. Co., 722 P.2d 
402, 407 (Colo. 1986) (finding grain elevator’s 
electrical system was a real property 
improvement because it was “an integral and 
essential part of the improvement to real 
property at issue”); Anderson v. M.W. Kellogg 
Co., 766 P.2d 637, 640–41 (Colo. 1988) (finding 
a brick plant’s conveyor belt connecting two 
buildings was a real property improvement). 
8. Shaw Constr., LLC v. United Builder Servs., 
Inc., 296 P.3d 145, 154 (Colo.App. 2012), 
overruled on other grounds by Goodman v. 
Heritage Builders, Inc., 390 P.3d 398, 402 (Colo. 
2017) (overruling Shaw Constr., LLC’s holding 
that CRS § 13-80-104(1)(a)’s RP-SOR applies to 
general contractors’ indemnity claims against 
subcontractors); Two Denver Highlands Ltd. 
P’ship v. Dillingham Constr. N.A., 932 P.2d 
827, 829 (Colo.App. 1996). See also Enright v. 
City of Colo. Springs, 716 P.2d 148, 150 (Colo.
App. 1986) (finding that a vestibule attached 
to an airport terminal is a real property 
improvement because the owner intended for 
the vestibule to provide permanent relief from 
high winds); Warembourg v. Excel Electric, Inc., 
471 P.3d 1213, 1234 (Colo.App. 2020) (because 
defendant intended to remove electrical box at 
construction’s end, it was temporary and not 
an “improvement to real property.”). But 
see Barron v. Kerr-McGee Rocky Mtn. Corp., 
181 P.3d 348, 350 (Colo.App. 2007) (“An 
improvement to real property is commonly 
understood as ‘[a]n addition to real property, 
whether permanent or not; esp[ecially] 
one that increases its value or utility or that 
enhances its appearance.’” (quoting Black’s 
Law Dictionary 773 (8th ed. 2004)); Walker 
v. Warbonnet Constr., No. 15CA0960, slip 
op. at 9 (Colo.App. June 16, 2016) (not 
selected for official publication) (finding 
temporary stairway servicing tanks to be real 
property improvement; noting, “[al]though 
permanence is a relevant consideration, it is not 
dispositive”).
9. Shaw Constr. LLC, 296 P.3d at 155.
10. Calvaresi v. Nat’l Dev. Co., Inc., 772 P.2d 
640, 643 (Colo.App. 1988) (analyzing CRS § 
13-80-127, predecessor to current RP-SOL and 

RP-SOR). For a comprehensive discussion 
of whether specific activities fall within the 
RP-SOL and RP-SOR’s scope, see Sandgrund 
and Sullan, supra note 1, and Benson et al., The 
Practitioner’s Guide to Colorado Construction 
Law § 14.9.1.b (2d ed. CLE in Colo., Inc. Supp. 
2020) (hereinafter Practitioner’s Guide).
11. See N.C. Gen. Stat. § 1-50(5)(d). 
12. Cage v. Colonial Bldg. Co., Inc. of Raleigh, 
448 S.E.2d 115, 117 (N.C. 1994) (also noting 
the “purpose of the exclusion” is to impose a 
continuing duty “to inspect and maintain” on 
persons who maintain possession and control 
over an improvement after constructing it). 
See also Salesian Soc’y v. Formigli Corp., 
295 A.2d 19, 23–24 (N.J. Sup. Ct. Law Div. 
1972) (holding that while the repose statute’s 
purpose is to preclude an owner in possession 
and control from asserting a repose defense 
against third-party claims, the legislature 
intended to “exclude from liability persons, 
such as architects and contractors, who have 
been long out of possession of the property 
and long without the right or duty to make 
inspections and repairs of conditions that may 
be discovered during the [repose] period”). 
Cf. Chenot v. A.P. Green Servs., Inc., 895 A.2d 
55, 67–68 (Pa.Super. 2006) (holding that a 
statute virtually identical to CRS § 13-80-
104(3) precluded the defendant, who owned a 
“portion” of facility where plaintiff was exposed 
to asbestos fibers in 1951, from asserting 
the statute of repose as a defense when the 
plaintiff developed mesothelioma and sued 
nearly 50 years later). 
13. Cage, 448 S.E.2d at 117.
14. Trillium Ridge Condo. Ass’n v. Trillium Links 
& Vill., LLC, 764 S.E.2d 203, 215-16 (N.C.App. 
2014).
15. Id. 
16. Id. at 216. Unlike North Carolina’s statutory 
exception, Colorado’s statutory exception does 
not require the claimant to establish that the 
construction professional knew of these alleged 
defects during the possession or control period. 
Compare N.C. Gen. Stat. § 1-50(a)(5)(d) with 
CRS § 13-80-104(3).
17. See, e.g., Muirfield at Lone Tree Homeowners 
Ass’n v. Summit Invs., Inc., No. 07CV1607, 
slip op. at 3–5 (Douglas Cty. May 15, 2008); 
Muirfield at Lone Tree Homeowners Ass’n v. 
Summit Invs., Inc., No. 11CV1178, 2012 Colo.Dist. 
LEXIS 604 at *3 (Douglas Cty. Dist. Ct. Jan. 26, 
2012), rev’d on other grounds, Muirfield at Lone 
Tree Homeowners Ass’n v. Summit Invs., Inc., 
No. 12CA2396 (Colo.App. Jan. 23, 2014) (not 
selected for official publication); Dakota Ridge 
Vill. Condo. Ass’n v. Dakota Ridge Vill., LLC, No. 
09CV615, slip op. at 6–7 (Boulder Cty. Dist. Ct. 
July 8, 2011) (holding “the plain language of 
subsection three bars Defendants from using 
the statute of repose until such time as the 
Project was formally turned over to the Plaintiff 
HOA” and that the plaintiff’s claims were timely 
because they were brought less than six years 
from the date the defendant relinquished 
control of the HOA); Counts v. Ironbridge 
Homes, LLC, No. 10CV142, 2015 Colo.Dist. LEXIS 
2425 at *3 (Garfield Cty. Dist. Ct. Apr. 22, 2015) 
(“Since the complaint was filed within six years 

after [the defendant] relinquished ownership 
. . . Plaintiffs’ claims are not time barred.”); 
Terraces at Siena Owners Ass’n. v. Mojo Props., 
LLC, No.2018CV32683 (Denver Cty. Dist. Ct. 
Sept. 4, 2019) (holding the “repose period does 
not begin to run as to [HOA] claims against the 
[developer/declarant defendants] during the 
Declarant control period.”).
Some jurisdictions bar or limit the statute 
of limitations defense under an “adverse 
domination” doctrine where culpable directors 
and officers “dominated” an aggrieved 
corporation because these persons “can hardly 
be expected to sue themselves or to initiate any 
action contrary to their own interests.” See, e.g., 
Wing v. Buchanan, 533 Fed.Appx. 807, 811 (10th 
Cir. 2013) (quoting FDIC v. Appling, 992 F.2d 
1109, 1115 (10th Cir. 1993)); Alexander v. Sanford, 
325 P.3d 341, 359 (Wash.App. 2014) (applying 
adverse domination doctrine to homeowners’ 
concealment claims against former board 
members for failing to advise homeowners of 
“consistently reported construction problems” 
and related investigation).
18. Fairways at Buffalo Run Homeowners Ass’n 
v. Fairways Builders, Inc., No. 2016CV30393, slip 
op. at 14–16 (Adams Cty. Dist. Ct. Apr. 17, 2017).
19. Victoria Owners’ Ass’n v. Wescoin, LLLP, 
No. 16CV30125, slip op. at 4–9 (Routt Cty. Dist. 
Ct. Jan. 24, 2019 4:53 p.m.) (order regarding 
developer’s and subcontractors’ motions for 
summary judgment); Victoria Owners’ Ass’n v. 
Wescoin, LLLP, No. 16CV30125, slip op. at 6–7 
(Routt Cty. Dist. Ct. Jan. 24, 2019 4:50 p.m.) 
(order regarding general contractor’s motion 
for summary judgment and joinders). For a 
fuller discussion of these district court cases, 
other out-of-state cases discussing this or 
similar statutory language, and other bases 
upon which the RP-SOL and RP-SOR might be 
tolled during the declarant control period, see 
Practitioner’s Guide, supra note 10 at §§ 14.9.1.b 
and g.
20. Hersh Cos. v. Highline Vill. Assocs., 30 
P.3d 221, 223, 226 (Colo. 2001) (RP-SOL “was 
not intended to apply to claims for breach of 
warranties to repair and replace, even when 
the party against whom the claim is asserted is 
within the class of individuals protected by that 
statute.”). 
21. Id. at 223 (citing City & Cty. of Denver 
v. Gonzales, 17 P.3d 137, 140 (Colo. 2001)). 
See also Reg’l Transp. Dist. v. Voss, 890 P.2d 
663, 668 (Colo. 1995) (discussing statutory 
construction rules for statutes of limitation).
22. CRS §§ 6-1-101 et seq.
23. Stiff v. BilDen Homes, Inc., 88 P.3d 639, 
642 (Colo.App. 2003). The Stiff Court did not 
explicitly analyze whether CRS § 13-80-104 
rather than CRS § 6-1-115 applied. 
24. Frisco Motel P’ship v. H.S.M. Corp., 791 P.2d 
1195, 1197–98 (Colo.App. 1990) (holding the RP-
SOL did not govern breach of contract claims 
arising from unpaid heating costs nor partner’s 
breach of fiduciary duty claim against other 
partner; however, RP-SOL governed interest 
cost claim caused by motel construction 
delays). See also Vill. W. at Centennial Owners 
Ass’n v. KB Home Colo., Inc., No. 2013CV31232, 
slip op. at 7–8 (Arapahoe Cty. Dist. Ct. Sept. 14, 



34     |     C O L OR A D O  L AW Y E R     |     DE C E M B E R  2 0 2 0

FEATURE  |  TITLE

2015) (rejecting argument that RP-SOL applies 
to breach of fiduciary duty claims arising 
from condominium’s development, noting 
that courts apply statutes of limitations for 
particular claims to such claims, instead of the 
RP-SOL, when asserted against construction 
professionals). 
25. See Counts v. Ironbridge Homes, LLC, No. 
10CV142, slip op. at 2 (Garfield Cty. Dist. Ct. 
July 3, 2015) (because an element of a fraud 
claim is “reliance on a misrepresentation or 
concealment,” it is outside the RP-SOL’s scope); 
Fairways at Buffalo Run Homeowners Ass’n v. 
Fairways Builders, Inc., No. 2016CV30393, slip 
op. at 7–8 (Adams Cty. Dist. Ct. Apr. 17, 2017) 
(claims based on alleged misrepresentations 
or failures to disclose pertinent information 
before, during, and after units’ construction, 
marketing, and sale are not subject to the 
RP-SOL because these claims do not assert 
injury to a person or property caused by a 
construction defect); Riverview Condo. Ass’n 
v. Cypress Ventures, Inc., 339 P.3d 447, 466 
(Or.Ct.App. 2014) (applying a different statute 
of limitations to negligence claims involving 
construction defects versus misrepresentation 
claims involving construction defects because 
“the Association’s misrepresentation claims are 
more accurately characterized as alleging an 
injury to the Association’s pocketbook, not to 
real property”).
26. Cf. Hersh Cos. v. Highline Vill. Assocs., 30 
P.3d 221, 225 (Colo. 2001) (breach of repair 
warranty did “not fall within the class of actions 
governed by section 13-80-104”).
27. CRS § 13-80-108(3). See also CRS § 
13-80-101(1)(c) (three-year limitation period 
for “actions for fraud, misrepresentation, 
concealment, or deceit”). But see Ebrahimi v. 
E.F. Hutton & Co., 794 P.2d 1015, 1016–17 (Colo.
App. 1989) (holding that claims for negligent 
misrepresentation are subject to statute of 
limitations for negligence, not fraud). 
28. See Cohen v. Vivian, 349 P.2d 366, 367 
(Colo. 1960) (holding that failure to disclose 
a known latent soil defect amounts to 
concealment, exposing the seller to a fraud 
claim). It is not clear from the opinion whether 
concealment of the poor fill alone gave rise to 
a cause of action for fraud, or the defendants’ 
alleged knowledge that they had failed “‘to take 
adequate steps to treat the soil and reinforce 
the foundation.’” Id. 
29. See Shiffers v. Cunningham Shepherd 
Builders Co., 470 P.2d 593, 595 (Colo.App. 
1970) (finding that the mere presence of 
expansive soils beneath a home was not a 
defect).
30. See Smith v. Exec. Custom Homes, Inc., 230 
P.3d 1186, 1188 (Colo. 2010) (a claim accrues 
under CRS § 13-80-104 when the claimant 
discovers “the physical manifestations of a 
defect in the improvement which ultimately 
causes the injury” (emphasis added)). 
31. See McKinley v. Willow Constr. Co., 693 P.2d 
1023, 1026–27 (Colo.App. 1984). 
32. Commentary contemporaneous with the 
passage of the current version of the RP-SOL 
and RP-SOR in 1986 demonstrates that some 
uncertainty resulted from the legislature’s 

failure to define the phrase “physical 
manifestations,” but these commentators 
predicted courts would apply a common 
sense interpretation of the phrase. See Bain 
and Cohen, “Let the Builder-Vendor Beware: 
Defenses and Damages in Home Builder 
Litigation—Part II,” 16 Colo. Law. 629, 629–30 
(Apr. 1987). The authors of that article posited 
that the new RP-SOL was adopted in response 
to a then-recent decision interpreting the 
previous RP-SOL to be triggered when the 
plaintiff discovers both an injury and that a 
construction or design deficiency proximately 
caused the injury. Id. The current RP-SOL 
is triggered when the claimant “discovers 
or . . . should have discovered the physical 
manifestations of a defect,” instead of 
discovering the defect itself (which Colorado 
courts had interpreted to include the cause 
of the defect). See id. The authors noted that 
under the new statute, a “claim . . . would now 
be deemed triggered when [] cracks first 
appeared, assuming that the cracks were of a 
sufficient magnitude to indicate the existence 
of a ‘defect’” and that “[p]resumably, the 
appearance of small or hairline cracks, which 
are neither unusual nor indicative of a defect, 
would not trigger the statute until the cracks 
worsened to the point where the defect was 
patent.” Id. at 630 (emphasis added). 
33. Stiff, 88 P.3d at 641. See also Hall v. Infinity 
Builders, Inc., No. 08CV480, slip op. at 5 (Mesa 
Cty. Dist. Ct. Aug. 12, 2010) (“[T]he ‘physical 
manifestation of a defect’ required for accrual 
of a claim under the CDARA must constitute 
‘a perceptible, outward, or visible expression’ 
of the defect. A minor crack, even the ‘many 
small cracks’ [here] may not be sufficient to 
put a plaintiff on notice that there may be a 
defect in the improvement.” (quoting, in part, 
United Fire Group v. Powers Elec., Inc., 240 P.3d 
569, 571 (Colo.App. 2010)); Carroll v. Hughes, 
No. 11CV4022, slip op. at 6 (Mesa Cty. Dist. Ct. 
July 12, 2012) (“[O]nly cracking or door-jamb 
sticking that is significant and persistent is 
sufficient as a matter of law to reveal or convey 
to a homeowner the presence of an underlying 
defect . . . . To conclude otherwise could 
force homeowners who notice even the most 
insignificant cracks to pursue litigation to avoid 
the risk of their claims being time-barred.”) 
(citing Stiff, 88 P.3d at 640–41).
34. See United Fire Group v. Powers Elec., Inc., 
240 P.3d 569, 571–73 (Colo.App. 2010).
35. Id. at 572. 
36. Id. 
37. Smith, 230 P.3d 1186.
38. Id. at 1189 n.3 (emphasis added). 
39. Wildridge Venture v. Ranco Roofing, Inc., 
971 P.2d 282, 283 (Colo.App. 1998). 
40. Id. at 282–83.
41. Id. See also Chadwick Place at Steamboat 
Homeowners Ass’n v. Chadwick Place, LLC, No. 
2008CV254, 2010 Colo.Dist. LEXIS 1094 at *8–9 
(Routt Cty. Dist. Ct. Dec. 8, 2010) (rejecting the 
argument that plaintiff was legally obligated 
to conduct a comprehensive investigation to 
uncover any latent defects when it discovered 
“pervasive”—but unrelated—defects several 
years earlier; whether plaintiff exercised 

reasonable diligence was a question of fact for 
the jury to decide). But cf. Sopris Lodging, LLC 
v. Colo. Land Consultants, Inc., No. 15CA1716, 
slip op. at ¶¶ 34–35 (Colo.App. Sept. 15, 2016) 
(not selected for official publication) (holding 
that the trial court properly relied on an expert 
report to determine that damage plaintiffs’ 
employees observed over six years before they 
filed the case was related to the defects at 
issue—despite plaintiffs’ assertion that their lay 
employees did not recognize that the damage 
they observed was the manifestation of 
defects—because (1) such knowledge was not 
required for the claims to accrue, and (2) unlike 
in Wildridge Venture, the plaintiffs “failed to put 
forth any competent evidence that the physical 
damage they observed in 2010 was not related 
to the defects at issue in this lawsuit”).
42. Wildridge Venture, 971 P.2d at 283.
43. See Tisch v. Tisch, 439 P.3d 89, 101 (Colo.
App. 2019) (holding that the defendant has the 
burden of establishing that a plaintiff’s claim is 
barred by the statute of limitations).
44. Broomfield Senior Living Owner, LLC v. R.G. 
Brinkmann Co., 413 P.3d 219, 228–29 (Colo.App. 
2017).
45. Id.
46. Id.
47. CRS § 13-80-104(2).
48. The predecessor real property statute 
of repose defined substantial completion as 
“the degree of completion of an improvement 
to real property at which the owner can 
conveniently utilize the improvement for the 
purpose it was intended.” Shaw Constr., LLC, 
296 P.3d at 150 (quoting CRS § 13-80-127 
(1973)). However, the 1986 amendments to 
the statute removed this definition and the 
legislative history does not explain why. Id.
49. Id.  
50. See, e.g., Latitude at Vista Ridge 
Homeowners Ass’n, Inc. v. Vista Ridge Dev., 
LLC, No. 2016CV30918 (Weld Cty. Dist. Ct. Nov. 
1, 2018) (applying RP-SOR to 124 detached 
single-family homes in one development 
separately on the date each home’s C.O. 
issued). Establishing the substantial completion 
date based on the C.O. becomes problematic 
where a temporary C.O. issues conditioned 
on the completion of additional work and 
inspections, or where a C.O. fails to issue for 
technical reasons unrelated to completion of 
the structure. Moreover, as discussed more 
fully below, subcontractors whose work is 
completed long before the C.O. issues may 
argue that an earlier substantial completion 
date applies to their work. But see, e.g., Messier 
v. Heartview Co., No. 01CV2837 (El Paso Cty. 
Dist. Ct. Oct. 17, 2003) (finding that the repose 
period for claims brought against a grading 
contractor began to run upon substantial 
completion of the entire home, not just the 
grading); Brewer v. Gordon, No. 2007CV215, 
slip op. at ¶¶ 36–37 (Garfield Cty. Dist. Ct. Mar. 
25, 2009) (finding that the repose period for 
claims against a soils engineer began to run 
upon substantial completion of the entire 
home, not just completion of the soil engineer’s 
soils report and foundation recommendation). 
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51. For example, in Sierra Pacific Indus. v. 
Bradbury, 409 P.3d 551, 553, 557–58 (Colo.
App. 2016), the defendant and other parties 
continued to make repairs to the improvement 
after the C.O. issued. The plaintiff argued 
that the repose period began to run upon 
completion of the repairs rather than on the 
C.O. date. However, because other contractors 
largely performed the repairs, the Court 
found the repose period began to run as to a 
particular defendant when the defendant itself 
ceased its repair work, even though others 
finished their own repair work later. 
52. Remodeling, super-pad construction, 
delays in declarant control turnover to the 
HOA, phased developments, and infrastructure 
completion all may affect the RP-SOR trigger 
date. And, in some cases where the RP-SOR 
may have expired for original construction, 
the RP-SOR may not apply to fraud, 
misrepresentation, or nondisclosure claims 
arising upon the sale of rental units converted 
to condominiums. For further discussion of 
this topic, see Sandgrund et al., “Mitigating 
Potential Condo Conversion and Renovation 
Construction Defect Liabilities—Part 2,” 48 
Colo. Law. 40 (May 2019); and Rhody, “Defining 
‘Substantial Completion’ in Construction Defect 
Actions,” 27 Colo. Law. 73 (Oct. 1998). 
53. See Goodman v. Heritage Builders, Inc., 
390 P.3d 398, 402 (Colo. 2017) (holding 
that a construction professional may timely 
commence indemnity, contribution, and other 
reimbursement claims against third-party 
defendants “irrespective of both the two-year 
statute of limitations and the six-year statute of 
repose so long as the claims are brought during 
the construction defect litigation or within 
ninety days following the date of judgment or 
settlement.”).
54. Shaw Constr., LLC, 296 P.3d at 153.
55. Id. at 154–55. 
56. Id.
57. Id. at 155.
58. Id. at 154 (“Here, we conclude that an 
improvement may be a discrete component of 
an entire project, such as the last of multiple 
residential buildings. Therefore, we need not 
resolve subcontractors’ argument that an 
improvement should be determined even more 
narrowly on a trade-by-trade basis.”).
59. See cases collected in note 64. Cf. Liptak 
v. Diane Apartments, Inc., 109 Cal.App.3d 762, 
771 (1980) (holding that California’s repose law 
distinguishes between developers who exercise 
total control over a “myriad of improvements 
to the land which eventually complete the 
development” and contractors or design 
professionals who work on only portions of 
a development; therefore, the repose period 
does not commence as to a developer until 
substantial completion of the development).
60. Sierra Pac. Indus., 409 P.3d at 557, overruled 
by Goodman, 390 P.3d 398. But see May Dep’t 
Stores Co. v. Univ. Hills, Inc., 789 P.2d 434, 
439 (Colo.App. 1989) (construing “substantial 
completion” within the meaning of the RP-SOR 
as the date of a shopping mall’s completion as 
a whole). As will be discussed more fully in part 
2, the indemnity claims might not have been 

barred applying Goodman’s construction of 
the RP-SOL’s indemnity claim subsection.  See 
supra note 53 (discussing Goodman).
61. Sierra Pac. Indus. relied on a Texas case 
that assumed “it is not overly burdensome 
to decipher when respective contractors 
substantially complete their improvements 
(e.g. when they submit their final bills and/or 
walk away from the project).” See Sierra Pac. 
Indus., 409 P.3d at 557 (quoting Gordon v. W. 
Steel Co., 950 S.W.2d 743, 749 (Tex.App. 1997)). 
However, while such information might be 
available to a developer or general contractor, 
the same is likely not true for a residential 
property owner. More likely, the C.O. would 
be the only publicly available information 
regarding the improvement’s substantial 
completion date.
62. Goodman, 390 P.3d 398.
63. Because Sierra Pac. Indus. involved a 
contractor who kept working after the C.O. 
issued, it is unclear how the Court interpreted 
the term “improvement.” Was it referring to the 
entire building or each individual component 
that the defendant worked on in the building? 
Sierra Pac. Indus. acknowledged the May 
Dep’t Stores Co. decision, which suggested 
that, in some circumstances, the substantial 
completion date could be properly considered 
the completion of the entire building, structure, 
or construction project. See May Dep’t Stores 
Co., 789 P.2d at 439 (construing “substantial 
completion” as the completion of a shopping 
mall as a whole).
64. Completion of Project: Brooktree Vill. 
Homeowners Ass’n, Inc. v. Brooktree Vill., LLC, 
No. 17CV31301, slip op. at 8 (El Paso Cty. Dist. 
Ct. Oct. 1, 2018) (“[A]s the developer/general 
contractor, Defendants were responsible for 
development of the entire . . . Project . . . . 
Accordingly, the Court finds a question of fact 
exists as to whether the ‘improvement’ to real 
property here under the statute of repose 
was the entirety of the project, including all of 
the units, buildings, and common elements.”); 
Sierra Ridge Townhome Ass’n, Inc. v. Centex 
Homes, No. 2013CV605, slip op. at 8 (Arapahoe 
Cty. Dist. Ct. Sept. 2, 2014) (holding “that the 
statute of repose began on the date that the 
last CO was issued”); Villas at the Boulders 
Ass’n v. Lennar Corp., No. 11CV249, slip op. 
at 3 (Broomfield Cty. Dist. Ct. June 13, 2013) 
(“[P]artial summary judgment is inappropriate 
because Shaw held substantial completion of 
the last building . . . triggers the six-year [SOR]. 
Furthermore, a building-by-building analysis 
impermissibly undermines the legislative intent 
of the CDARA of streamlining construction 
defect litigation . . . .”); Heritage Greens at 
Legacy Ridge Homeowners Ass’n v. Heritage 
Greens at Legacy Ridge, LLP, No. 06CV713, slip 
op. at 9, 2008 WL 8626940 (Adams Cty. Dist. 
Ct. May 29, 2008) (“The Statute of Repose 
begins to run in this case from the date of the 
issuance of the last certificate of occupancy 
. . . .”); Weitz Co., LLC v. RK Mech., Inc., No. 
04CV6871, slip op. at 5, 2008 WL 8003943 
(Denver Cty. Dist. Ct. Jan. 25, 2008) (“Requiring 
the period to run at the time of the completion 
of the construction project . . . serves the 
purpose of providing a reasonable end-date for 

potential liability . . . .”). 
Completion of Particular Phase: Fairways 
at Buffalo Run Homeowners Ass’n, Inc. v. 
Fairways Builders, Inc., No. 2016CV30393, slip 
op. at 13 (Adams Cty. Dist. Ct. Apr. 17, 2017) 
(“[T]he Court finds it appropriate to treat the 
five completed buildings and any common 
elements associated therewith as one ‘phase’ of 
this Project, which was substantially complete 
when the last constructed unit obtained 
its Certificate of Occupancy.”); Maroon 
Neighborhood Townhome Ass’n v. Aspen 
Highlands Skiing Corp., No. 09CV182, slip op. at 
3 (Pitkin Cty. Dist. Ct. July 5, 2012) (“[B]uildings 
in Phase I were a distinct improvement or 
improvements from the buildings in Phase II”). 
Completion of Particular Building: Lennar Colo., 
LLC v. A-1 Truss Sys., Inc., No. 12CV6736, slip 
op. at 9 (Denver Cty. Dist. Ct. Nov. 17, 2014) 
(applying “a building-by-building approach,” 
beginning “when the certificate of occupancy 
is issued for a given building”); Ranch Creek 
Villas Homeowners Ass’n v. Ranch Creek Villas, 
LLC, No. 11CV985, slip op. at 4 (Adams Cty. 
Dist. Ct. Nov. 21, 2012) (using “each building’s 
CO date for the commencement of the repose 
period” for each building in a “[l]arge project[] 
. . . designed to be built-out over several 
decades”); Park Ave. Homeowners Ass’n v. 
D.R. Horton, Inc., No. 01CV2276, slip op. at 3, 
2006 WL 6130227 (Arapahoe Cty. Dist. Ct. 
June 5, 2006) (finding “substantial completion 
occurred when construction was sufficiently 
complete on the entire building or structure 
and the project was ready for occupancy, 
here when the Certificate of Occupancy was 
issued”); Brookhaven Condos. HOA, Inc. v. 
Dunkirk Ventures, LLC, No. 2012CV1439, slip op. 
at 12 (Arapahoe Cty. Dist. Ct. Sept. 30, 2014) 
(“This Court finds the buildings and garages 
to be discrete improvements, the substantial 
completion of which occurred no later than 
the date the certificate was issued for each 
individual structure.”). 
Completion of Scope of Work: Landmark 
Towers Condo. Ass’n, Inc. v. Schindler Elevator 
Corp., No. 2017CV31762, 2018 Colo.Dist. LEXIS 
2360 at *7 (Arapahoe Cty. Dist. Ct. Sept. 
18, 2018) (finding SOR for claims against 
elevator subcontractor commenced when 
“the elevators were completed”); Paradise 
Villas Owners Ass’n v. Vision Dev. Grp. Inc., No. 
2015CV32393, slip op. at 4 (El Paso Cty. Dist. 
Ct. Dec. 2, 2016) (holding “the repose period 
begins to run as to any such subcontractor 
once that subcontractor has finished its 
work on that unit,” even if the certificates of 
occupancy for those units were not issued 
until after the subcontractor completed its 
work); Hartman v. Hiett Constr., Inc., No. 
2009CV651, 2012 Colo.Dist. LEXIS 3012 at *6–7 
(Larimer Cty. Dist. Ct. June 28, 2012) (finding, 
in regard to claims brought against grading 
contractors and soils engineers, “substantial 
completion of the improvement to real party 
occurred no later than the last day of work 
by Third-Party Defendants . . . , October 14, 
2003,” even though the home’s construction 
was not completed until fall 2005); Riverwalk 
Diamond Bldg. Ass’n v. Eagle II Devs., Inc., No. 
07CV27, slip op. at 4 (Eagle Cty. Dist. Ct. Apr. 
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22, 2009) (interpreting the phrase “substantial 
completion of the improvement” as “referring 
to the date upon which an individual, such as 
a subcontractor, substantially completed its 
improvement to real property, not to substantial 
completion of the entire project”); Riverwalk 
Emerald Bldg. Ass’n v. Eagle II Devs., Inc., No. 
07CV25, slip op. at 3–4 (Eagle Cty. Dist. Ct. 
Nov. 10, 2008) (holding the SOR commenced 
for claims against the subcontractor who 
installed the doors and windows on the date 
of the subcontractor’s final invoice); Thermo 
Dev., Inc. v. Cent. Masonry Corp., No. 06CV6821, 
¶¶ 5-6 (Denver Cty. Dist. Ct. Apr. 20, 2007) 
(holding SOR’s substantial completion refers to 
the “substantial completion of the improvement 
by an individual such as a subcontractor, not to 
substantial completion of the entire project”), 
aff’d on other grounds, Thermo Dev., Inc. v. 
Cent. Masonry Corp., 195 P.3d 1166 (Colo.App. 
2008).
65. Heritage Greens at Legacy Ridge 
Homeowners Ass’n, No. 06CV713, slip op. at 
5–6, 2008 WL 8626940.
66. Id.

67. Id.
68. See, e.g., Patraka v. Armco Steel Co., 495 
F.Supp. 1013, 1019–20 (M.D. Pa. 1980); Rosenthal 
v. Kurtz, 213 N.W.2d 741, 746 (Wis. 1974), 
superseded by statute, Hartland-Richmond 
Town Ins. Co. v. Wudtke, 429 N.W.2d 496, 
500 (Wis.Ct.App. 1988), overruled by Funk v. 
Wollin Silo & Equip., Inc., 435 N.W.2d 244 (Wis. 
1989); Smith v. Showalter, 734 P.2d 928, 930 
(Wash.App. 1987) (single-family home). But 
see Bordak Bros. v. Pac. Coast Stucco, LLC, No. 
65833-6-I, 2012 WL 2510956, 2012 Wash. App. 
LEXIS 1545 at *18–19 (Wash.App. July 2, 2012) 
(rejecting “whole project” approach in favor of 
a building-by-building approach for mixed-use 
condominium project).
69. See, e.g., Welch v. Engineers, Inc., 495 A.2d 
160, 165 (N.J. App.Div. 1985); Nelson v. Gorian 
& Assocs., Inc., 61 Cal.App.4th 93, 96–98 (Cal.
Ct.App. 1998); Indus. Risk Insurers v. Rust Eng’g 
Co., 232 Cal.App.3d 1038, 1041 (Cal.Ct.App. 
1991). Each of these cases interpreted statutes 
that expressly treat the completion of each 
subcontractor’s work as a separate event for 
purposes of triggering the statute of repose.

70. Shadow Canyon Condo. Ass’n v. Shadow 
Canyon Dev. Co., LLC, No. 2012CV811, slip op. at 
9–11 (Douglas Cty. Dist. Ct. Feb. 24, 2015); 9300 
E. Fla. Ave. Homeowners Ass’n v. Beeler Props. 
LLC, No. 14CV31119, slip op. at 4 (Arapahoe Cty. 
Dist. Ct. Jan. 7, 2016) (“Defendant agreed to do 
one improvement . . . the grading for the entire 
Project. Applying the statute of repose on a 
building-by-building basis is not the holding 
of Shaw and, in addition, would work to add 
contract terms where none exist.”), rev’d on 
other grounds, No. 16CA1759 (Colo.App. Nov. 
16, 2017) (not selected for official publication).
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Would you like to be more involved with the Colorado 
Bar Association? The CBA Nominating Committee is 
looking for members to apply for leadership positions 
on the CBA Executive Council. 
 
The Nominating Committee will soon begin to consider 
candidates for president-elect and four vice president 
positions for 2021–22. The president-elect will serve a 
one-year term, and each vice president will serve a two-
year term.
  
Applications will be accepted for the following offices:

• President-Elect, Region 1 (Denver Bar Associa-
tion)

• Vice President, Region 1 (Denver Bar Association)
• Vice President, Region 3 (Boulder County, Larimer 

County, Thirteenth Judicial District, and Weld 
County Bar Associations)

• Vice President, Region 5 (El Paso County, Fre-
mont/Custer, Heart of the Rockies, and San Luis 
Valley Bar Associations)

• Vice President, Region 7 (Continental Divide, 
Ninth Judicial District, Northwest Colorado, and 
Pitkin County Bar Associations)

The duties of the president and vice presidents are set 
forth in the CBA Bylaws, the CBA Policy and Procedure 
Manual, and the CBA REFOCUS 20/20 Strategic Plan, 
which reads as follows: “Future officers of the CBA are 
expected to implement this plan and keep the CBA stra-
tegically focused. The nominating committee is directed 
to consider this as it nominates officers.”

The CBA’s Mission and Values Statements demonstrate 
the CBA’s commitment to ensuring equity, diversity, and 
inclusivity throughout the Association:
 

The CBA seeks inclusion and equity through broad 
recognition of diversity, including, but not limited 
to race, ethnicity, national origin, socio-economic 
status, gender identity, gender expression, sexual 
orientation, disability, age, veteran status, geog-
raphy, political beliefs, ideology, spiritual beliefs, 
years of practice, and practice settings. We priori-
tize broad, equitable, and inclusive participation in 
our membership and leadership. The CBA is dedi-
cated to promoting attorneys of all backgrounds, 
identities, and circumstance through the removal of 
barriers to engagement and leadership.

 
Eligible applicants for CBA leadership are:

• CBA members in good standing;
• interested in serving in a leadership role for the 

CBA;
• experienced and engaged in areas important to 

the operation and long-term success of the CBA; 
and

• individuals who possess qualities reflecting integ-
rity, independence, leadership, good judgment, 
wisdom, curiosity, vision, a proven record of 
accomplishment, and an ability to work well with 
others.

We encourage all eligible applicants to apply on or 
before December 31, 2020.

Any questions? Please email Nominating Committee staff liaison Jessica Lindzy at jlindzy@cobar.org. 
Good luck to all of the candidates!

Call for 
APPLICANTS
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RMIAN 
Turns 20

The History and Work of the 
Rocky Mountain Immigrant 

Advocacy Network

BY  H I R O S H I  MO T OM U R A ,  M E K E L A  G OE H R I NG , 
A N D  PAT R IC I A  M E DIGE
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T
he Rocky Mountain Immigrant 

Advocacy Network, or RMIAN, is 

20 years old this year. RMIAN has 

now been around for almost an 

entire generation, but it feels like it was born 

just yesterday. This article discusses RMIAN’s 

history and its growth alongside developments 

in immigration law.

What is RMIAN? 
RMIAN is a nonprofit organization serving 

low-income adults and children in immigration 

proceedings. “RMIAN promotes knowledge of 

legal rights, provides effective representation to 

ensure due process, works to improve detention 

conditions, and promotes a more humane 

immigration system, including alternatives 

to detention.”1 

RMIAN’s beginnings are rooted in shared 

values that brought its founders together and 

remain at the core of its mission. The RMIAN 

story reflects a balance between ideals and 

pragmatism in the practice of immigration law. 

The authors have been involved in RMIAN 

from its inception and share its story to highlight 

the dedication of immigration practitioners to 

RMIAN’s core idea that justice for immigrants 

is justice for all. This goal motivates RMIAN’s 

collaborative network, which includes hundreds 

of lawyers and other volunteers who often say 

that their work on a RMIAN case was one of 

the most rewarding experiences of their lives. 

Today RMIAN is a vibrant organization 

with a sophisticated and committed staff, as 

well as a broad network of volunteers with 

diverse skills and experiences who deliver a 

variety of interlocking programs to a vast array 

of immigrant clients and communities. RMIAN 

allows thousands of individuals in Colorado to 

navigate a complex immigration system with 

the benefit of legal assistance. But it wasn’t 

always that way. 

The Origin Story
RMIAN started with a total budget of about 

$5,000, enough to pay a part-time law student. 

It was unknown whether the organization 

would expire when the $5,000 ran out, but its 

founders took a chance, knowing that even 

that small amount would mean help for a few 

people and make it a meaningful effort. 

In the early 1990s, Dan Kowalski, chair of the 

Colorado Chapter of the American Immigration 

Lawyers Association (AILA), and Hiroshi Moto-

mura, professor at the University of Colorado 

Law School in Boulder, recognized a need for 

immigrant representation in the Denver area, 

and they joined forces to find a solution. 

Then as now, the federal government held 

deportation hearings, some in the federal 

building in downtown Denver, and some at the 

immigration detention facility in Aurora. Then 

as now, many individuals at risk of deportation 

had valid claims under US law to remain in the 

United States. But they often didn’t know how 

to access lawful status, and the government 

doesn’t provide lawyers for individuals facing 

deportation who can’t afford one. Many of 

these individuals don’t speak English, and in 

the 1990s there was no system for informing 

them about their basic rights. And then as now, 

they were locked up. 

Dan knew immigration lawyers who could 

be counted on to take an occasional pro bono 

case. These lawyers were also willing to mentor 

other volunteer lawyers who didn’t have much 

immigration law knowledge or experience. 

And Hiroshi knew that law students at both 

the University of Colorado Boulder and the 

University of Denver were eager to volunteer 

and gain practical experience by interviewing 

individuals in immigration detention and 

analyzing their cases with the help of immi-

gration lawyers. 

Many detained individuals were asylum 

seekers from all around the world. Others 

in need of legal representation were lawful 

permanent residents of the United States. 

Some had criminal convictions that made them 

deportable, but defenses were available under 

US law to those who could document and argue 

their cases. Some were specified survivors of 

domestic violence eligible to self-petition for 

status, a form of humanitarian relief that would 

expand greatly in the 2000s to include visas 

for survivors of human trafficking and a range 

of other crimes. Once in a while a detained 

individual had a valid claim to US citizenship 

but needed professional help to gather the 

relevant papers and prove their status. Then 

as now, at stake in these cases was the ability 

to utilize the rule of law.

It took a lot of work by many people to put 

RMIAN into action. Dan took the key step of 

organizing what became the Pro Bono Coordi-

nating Committee of the Colorado Chapter of 

AILA (Coordinating Committee). The broader 

community of Colorado lawyers got involved. 

The Denver Bar Association, through its Metro 

Volunteer Lawyers program, contributed a 

phone line for detained individuals to leave 

messages asking for help with their cases. At a 

time before email, websites, and other electronic 

communication channels were available, this 

phone line was a lifeline. Law students from 

both CU and DU put their energy and talent to 

work with a budget that hovered around zero.   

This article takes an up close look at the service provision side of immigration law in Colorado. 
It celebrates the 20th anniversary of the Rocky Mountain Immigrant Advocacy Network 

by relating its history in the context of developments in immigration law.
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In retrospect it may seem that the path they 

took was inevitable. But these early years of 

what became RMIAN were precarious. At times, 

no students were available to conduct intake, 

so the project temporarily went dormant. But 

the idea didn’t die, and these short periods 

of hibernation allowed the growing team of 

volunteers to regroup, to reassess and reaffirm 

its commitment to pro bono legal services for 

immigrants and return with more energy.  

The model that would become central to 

RMIAN’s identity and operations slowly evolved. 

There were more cases than immigration lawyers 

in the Denver area could handle, but there were 

plenty of lawyers willing to take pro bono cases 

if they received basic immigration law training 

and mentoring and could be matched with 

detained individuals needing representation.  

The next step was an important collaboration 

with the CBA, which hosted what became an 

annual training program for volunteer lawyers 

with little or no knowledge of immigration law. 

The volunteers could attend an all-day training 

for a nominal charge in exchange for taking one 

pro bono case. At a time before it was possible 

to reach Colorado lawyers by email, CBA-CLE 

printed and mailed thousands of brochures for 

this annual training program.  

Thus, what became RMIAN adopted, by 

necessity, what is still an exceptionally efficient 

approach to pro bono legal services today: A core 

group mobilizes the resources and goodwill of 

many volunteer lawyers to provide immigration 

law services to indigent clients who would oth-

erwise not receive help. Simultaneously, RMIAN 

grew its financial support, allowing it to hire 

staff attorneys to provide direct representation 

to clients and provide critical mentoring to its 

volunteer attorney network. 

While RMIAN started with a relatively small 

know-your-rights program at the Aurora im-

migration detention center, it now engages in 

cutting-edge litigation and advocacy to advance 

its clients’ rights. RMIAN is ever working toward 

the goal of legal representation for 100% of 

individuals in immigration proceedings. 

Growing RMIAN
RMIAN was still on shaky ground in the mid-

to-late 1990s with only about a half-dozen or so 

volunteers. But then the team took on several key 

contributors, notably Pat Medige, at that time 

fresh out of law school at DU. Other members 

of this core group of young lawyers included 

Laura Lichter, Jeff Joseph, Carol Lehman, Ari 

Weitzhandler, and Laurie Herndon, as well 

as law school interns who joined when they 

became lawyers. Professors Norm Aaronson 

and Juliet Gilbert at CU, and Cecelia Espenoza 

at DU, were regular collaborators. 

Throughout the 1990s, the Coordinating 

Committee organized lots of moving parts. It 

supervised student interns and detention center 

intake by pro bono attorneys from AILA, and it 

oversaw training programs and mentoring for 

Denver-area volunteer lawyers.

 A key development in RMIAN’s estab-

lishment occurred through the support of the 

American Bar Association, in the form of a 

mini-grant that supported fledgling pro bono 

programs. With the $5,000 mini-grant, the 

Coordinating Committee hired a part-time law 

student to assess the Coordinating Committee’s 

efforts, explore the elements of effective referral 

models, and research various existing pro bono 

models. That seed money enabled RMIAN to 

select a service model that continues to this day.

One key recommendation from the law 

student’s final report was that the Coordi-

nating Committee should hire a pro bono 

coordinator, rather than haphazardly relying 

on volunteers or other organizations. The 

Coordinating Committee determined that to 

fundraise and hire a coordinator the project 

would have to “grow up” and become a 501(c)

(3) nonprofit. Holland and Hart, which at that 

time was generously hosting the Coordinating 

Committee’s increasingly regular meetings, 

stepped up to handle RMIAN’s incorporation 

as a nonprofit. 

The team tossed around at lot of names 

before deciding on RMIAN. The effort was 

clearly regional, hence “Rocky Mountain.” The 

mission was to help immigrants, so advocacy 

for them was central. The commitment was 

to outreach to mobilize and empower others, 

hence a network. And it may have been a quirky 

attraction for an immigration law pro bono 

project involved largely in fighting deportation 

to have an acronym that would be, with a bit of 
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offbeat phonetics, pronounced “remain.” And 

so RMIAN it became. 

RMIAN received another ABA grant, along 

with $12,000 from Lutheran Immigration and 

Refugee Services, to fund its first pro bono 

coordinator, Sun-Young Chi (now Hendrick), a 

former student of Hiroshi. Sun-Young became 

not only RMIAN’s first employee but also its first 

executive director. Pat Medige became president 

of the board of directors, at the time thinking 

it would be a brief year or two stint. Twenty 

years later, Pat remains at the board helm. 

And in 2003, RMIAN hired Mekela Goehring 

as its first staff attorney following her clerkship 

with Judge Casebolt on the Colorado Court of 

Appeals. RMIAN offered the position—and 

Mekela took it—knowing that funding was 

precarious. But the board knew that even if 

RMIAN didn’t make it in the long term, at a 

minimum it would have launched the careers 

of two well-trained immigrant advocates. 

Mekela became executive director in 2005 and 

continues to serve in that role today. 

Immigration Law Evolves 
Alongside RMIAN
As RMIAN put down roots as an organization, 

immigration law was changing. In 1996, Con-

gress enacted major legislation that made it 

more difficult to claim asylum in the United 

States.2 These laws also put longtime noncitizen 

residents of the United States, including lawful 

permanent residents, at much higher risk of 

deportation, by adding conduct that triggers the 

deportation process and narrowing defenses.3 

The detention facility in Aurora began a series 

of expansions that continues to this day. The 

needs of indigent noncitizens for professional 

help in navigating treacherous legal terrain were 

becoming more acute every month. 

In 2003 the US Department of Justice (DOJ) 

chose RMIAN as one of just six organizations 

nationwide to participate in a new program 

to help noncitizens in detention through the 

Legal Orientation Program (LOP).4 This enabled 

RMIAN to rise to the new legal challenges, and 

for the first time, gave it steady core funding 

for its pro bono work. Although LOP funding 

could not be used for direct representation, 

the LOP allowed RMIAN to provide general 

orientations to every detained individual in 

removal (formerly “deportation”) proceedings, 

conduct intakes with those individuals not 

represented, and then refer cases to pro bono 

lawyers. 

During this time RMIAN began getting 

calls from children who were in immigration 

detention, first from a residential youth de-

tention facility in Alamosa, which, like the 

Aurora adult detention facility, was run by a 

private corporation. Fleeing persecution in 

their home countries or domestic violence in 

their US homes, they were often eligible for 

protection under immigration law but unsure 

how to access it. In response to this unmet 

need, recent RMIAN law student intern Kristin 

Petri, a 2004 CU Law School graduate, applied 

for and was awarded an Equal Justice Works 

Fellowship,5 which funded the “Children’s 

Program” to serve detained youth. 

RMIAN’s effort to serve immigrant children 

morphed, however, as a result of the Homeland 

Security Act of 2002,6 which transferred custody 

of unaccompanied children from Immigration 

and Customs Enforcement (ICE) (formerly 

Immigration and Naturalization Service (INS)) 

to the Office of Refugee Resettlement (ORR). The 

transfer led to the government’s re-contracting 

with detention providers, which resulted in 

Colorado no longer having any children in 

immigration custody. In response, the Children’s 

Project pivoted to provide free immigration legal 

services to all immigrant children throughout 

Colorado, not just those in detention. 

At the end of the Children’s Program fellow-

ship period, RMIAN’s board and staff members 

came together to discuss the program’s future. 

Though the Children’s Program reached beyond 

RMIAN’s original mission of serving individuals 

in immigration detention, it was clear that 

there was a huge unmet need for immigrants 

who were not detained. RMIAN decided to 

embark on making the Children’s Program a 

permanent component of RMIAN. But RMIAN 

continues to maintain its focus on immigrant 

children and adults in detention, who are the 

most vulnerable immigrant populations.

As it became more established, RMIAN’s 

Children’s Program became a tremendous re-

source for undocumented youth, their families, 

and children’s services providers throughout 

Colorado. In 2014, in response to the surge of 

unaccompanied children fleeing violence in 

Central America and the exponentially increased 

numbers of children on the Denver Immigration 

Court’s dockets, RMIAN further amplified its 

work in protecting children’s rights. Through 

a matching grant from the CBA (the first of its 

kind), initiated by then-CBA President Charles 

Garcia, RMIAN was able to hire a pro bono 

coordinator specifically to match unrepresented 

children in immigration proceedings with 

pro bono attorneys. Simultaneously, RMIAN 

received critical support from foundations and 

individuals to hire additional staff members to 

increase its impact. 

The detention of children in Colorado 

resumed under ORR’s authority in December 

2019, providing new challenges for RMIAN. The 

Children’s Program is now once again providing 

know-your-rights presentations, intakes, and 

legal representation to this group of children. 

Another RMIAN core belief is that serving 

indigent noncitizens is, in addition to providing 

legal services, a commitment to understanding 

A REFLECTION 
FROM RMIAN 

EXECUTIVE DIRECTOR 
MEKELA GOEHRING

I will never forget the afternoon I 
walked outside the Aurora immigra-
tion detention center only to encoun-
ter a 4-year-old boy and his mother. 
They were talking to his father and 
her husband—someone I had just 
met for a legal intake behind the 
prison walls. His young son greeted 
his dad on the phone and said, “Dad, 
we are outside your home.” While his 
dad later went on to win his case and 
become a lawful permanent resident 
with help from a RMIAN pro bono at-
torney, I know the impact of deten-
tion will haunt that family forever. 
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their broader needs and aspirations. In so many 

cases, a legal solution is incomplete. 

Meeting this need made it essential to incor-

porate the unique professional expertise of social 

workers into RMIAN’s legal services work, espe-

cially because enduring immigration detention 

can have a profound impact on an individual’s 

and a family’s health and well-being. As a result, 

in 2010, through the work of then Director of 

Programs and MSW (and current longtime board 

member) Rachel Boyle Lee-Ashley, and MSW 

graduate student Megan Hope, RMIAN founded 

its Social Service Project (SSP). This innovative 

interdisciplinary program provides wraparound 

support to particularly vulnerable individuals 

in removal proceedings, including people with 

behavioral health challenges, physical or mental 

disabilities, or other characteristics that make 

being detained especially difficult. This work 

includes helping clients draft declarations and 

prepare for testimony in ways that minimize 

re-traumatization, secure letters of support, and 

obtain forensic and psychological evaluations. 

Hope (now RMIAN’s longtime SSP director), 

two other RMIAN social workers, and one 

graduate student intern support clients while 

they are in detention and help them plan for 

life after release from detention. In many cases, 

immigration judges have cited the SSP’s release 

plans as a primary reason for ruling favorably 

in RMIAN’s clients’ cases. And RMIAN’s SSP 

has served as a national model for other legal 

services organizations looking to integrate social 

workers into their legal work as well.

One example of the SSP’s unique services 

began when ICE started locating transgender 

individuals from around the country at the 

Aurora detention center in 2019. The SSP im-

mediately adapted to serve the unique needs 

of these individuals, such as advocating for 

much-needed medical care and working with 

LGBTQ-centered community organizations to 

locate sponsors once individuals were released 

from detention. This work has been enhanced 

through RMIAN’s partnership with the Denver 

Health Human Rights Clinic. This collaborative 

medical-legal partnership has allowed RMIAN 

to partner with medical professionals to pro-

vide forensic evaluations and other medical 

support to RMIAN’s clients and to expose the 

inadequacies of medical care for individuals 

in immigration detention. RMIAN has fostered 

this and other partnerships with medical and 

mental health professionals across the state to 

provide critical support for clients in both the 

Children’s and Detention Programs. 

Another example of SSP’s support was 

prompted by the COVID-19 pandemic. Rec-

ognizing that remaining in detention could be a 

death sentence for many, RMIAN’s SSP worked 

with RMIAN attorneys and clients to seek releases 

from detention through parole requests to ICE, 

bond hearings before the Immigration Court, and 

a group habeas petition filed in federal district 

court in April 2020 to request the release of 14 

medically vulnerable individuals.7 This work 

included collaborating with volunteer medical 

professionals to document medical conditions, 

both to secure the clients’ release from detention 

and to support their immigration cases.8 

Advocacy Highlights 
RMIAN is more than the sum of its parts. Each 

program has grown steadily over the years, and as 

of summer 2020, each has a managing attorney 

or a director and is staffed by experienced pro-

fessionals with expertise and heart. This staffing, 

in turn, has led to an exponential increase in the 

number of clients RMIAN can serve. In 2019, 

the Children’s Program directly represented 

334 children and conducted 818 individualized 

legal consultations.9 The Detention Program 

provided 328 know-your-rights presentations 

to 3,168 adults in civil immigration detention, 

conducted 1,536 individual intakes, and directly 

represented 135 detained individuals.10 RMIAN’s 

SSP provided holistic support to 61 clients 

in immigration detention.11 Overall, RMIAN 

referred 691 new cases to pro bono attorneys 

in 2019.12 

 Along with statutory amendments, immi-

gration practice is always subject to policy and 

procedural changes. Examples include frequent 

government shifts in the Aurora detention 

center population, such as from housing mostly 

long-term permanent residents to new arrivals 

and asylum seekers, and the aforementioned 

transgender population. Beginning in 2017, more 

restrictive immigration processing of asylum, 

humanitarian visa, family immigration, and 
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other applications have created more barriers 

for immigrants.13 

In the summer of 2018, RMIAN served both 

children who had been separated from their 

families at the border and parents who had 

been detained while their children were seized. 

Led by RMIAN Detention Program Managing 

Attorney Laura Lunn, RMIAN’s detention team 

staff met with dozens of parents at the Aurora 

immigration detention center who came to 

the United States seeking protection from 

drug cartel, gang, and family violence, as well 

as government corruption, and then were 

separated from their children, some as young as 

5 years old. RMIAN, through its staff attorneys 

and network of pro bono attorneys, was able 

to ensure legal representation for every parent 

detained at the Aurora detention center who 

had their children taken away. 

RMIAN’s flexibility in meeting changing 

times is central to its ability to fill human rights 

and due process needs in Colorado. Recently, 

the exponential growth of RMIAN’s direct legal 

representation work has allowed RMIAN to grow 

and expand its advocacy and policy work. By 

providing direct representation, RMIAN gains 

insight into trends and developments on the 

ground and how policy shifts or legislation can 

impact the lives of Coloradans. This practical 

knowledge allows RMIAN to bring unique 

perspectives to its work with national partners 

by elevating issues and advocating for change 

through policy channels, legislation, and liti-

gation. Over the last three years, RMIAN has 

dramatically expanded its collaboration with 

local and national partners to work toward 

increasing access to justice for individuals in 

immigration detention as well as children and 

families impacted generally by immigration 

issues. 

Specifically, RMIAN has been at the forefront 

in working for universal representation for 

individuals in immigration, ensuring legal 

representation for all individuals caught up 

in immigration enforcement and detained in 

immigration jails. Because removal proceedings 

and immigration detention are administrative 

rather than criminal processes, there is no public 

defender system. To address this problem, 

for the last year RMIAN has been working 

intensively with leaders from the Colorado 

Immigrant Rights Coalition (CIRC) to advocate 

for both statewide and regional approaches 

to increasing access to lawyers for individuals 

in deportation proceedings. This advocacy 

stems from RMIAN’s work in local initiatives. In 

October 2018, RMIAN was selected as an inau-

gural recipient of the Denver Immigrant Legal 

Services Fund, a groundbreaking public-private 

partnership to ensure legal representation for 

Denver residents. This funding came through 

Executive Order 142,14 signed by Denver Mayor 

Michael Hancock on August 31, 2017, which 

established a legal defense fund to provide 

access to legal representation for indigent 

individuals in Denver threatened with or in 

removal proceedings. 

Through this funding, RMIAN hired two new 

attorneys, and for the last two years has been 

piloting the first-ever universal representation 

Unleash your
inner photographer.

It’s never been easier to get your Colorado 
photo on our cover. Details on page 106.

"When I ended up in immigration 
detention, I didn’t have a penny 
to do anything. I was going to face 
the judge myself without an attor-
ney, and just be there at their mercy. 
That’s when RMIAN appeared. If it 
wasn’t for my attorney, then I would 
probably be deported by now. In-
stead, I was released on bond, and 
I am fighting my case to stay here 
with my six U.S. citizen children." 

— RMIAN client represented through 
the Denver Immigrant Legal Services 
Fund
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project for individuals in immigration detention 

in Colorado. An innovative feature of this model 

is its merits-blind case acceptance system: 

any low-income Denver resident has access 

to these RMIAN attorneys, regardless of the 

initial assessment of their case strengths. The 

two attorneys can only handle a fraction of the 

available cases, so RMIAN is working to expand 

this model so that everyone in immigration 

detention in Colorado has access to counsel; at 

the Aurora Immigration Court (housed within the 

vast Aurora detention center), 69% of people have 

gone unrepresented over the last five years.15

 In other RMIAN advocacy efforts, in 2019 

Children’s Program Managing Attorney Ashley 

Harrington led the effort to draft and ensure 

passage of Colorado HB 19-1042, which provides 

access to state court for abused, abandoned, and 

neglected youth between the ages of 18 and 21.16 

In 2020, RMIAN worked on HB 20-1088, which 

would ensure that immigrant victims of crime 

who are seeking immigration status based on 

their victimization and cooperation with law 

enforcement are treated fairly and uniformly 

by law enforcement.17 HB 20-1088 failed to 

pass, but RMIAN will continue to advocate 

for this and other legislation to further protect 

abused, abandoned, and neglected immigrant 

youth in 2021.

One of the most far-reaching and life-chang-

ing improvements in immigration law in the 

recent past was President Obama’s Deferred 

Action for Childhood Arrivals (DACA) program,18 

announced and adopted in 2012. As soon as 

DACA was announced, RMIAN partnered 

with the Colorado Immigrant Rights Coalition 

and other community-based organizations to 

distribute information to affected families and 

to organize events to answer questions and help 

with the application process. 

RMIAN hired an attorney and a paralegal 

to provide services when it appeared that the 

Obama administration would be able to supple-

ment DACA with a similar program (Deferred 

Action for Parents of Americans, or DAPA) for 

parents of US citizens and lawful permanent 

residents. When a federal court blocked DA-

PA’s implementation,19 this attorney-paralegal 

team shifted focus to assist with DACA initial 

applications and renewals, as well as to partner 

with schools and nonprofit organizations to 

disseminate critical information about the 

program. Through the leadership of Managing 

Attorney Ashley Harrington and Senior Paralegal 

Yazmin Torres, RMIAN has been and continues 

to be active in representing applicants for initial 

DACA grants and renewals, sometimes by 

collaborating with pro bono partners. RMIAN has 

also been active in national advocacy for DACA, 

participating in amicus briefs and community 

education.

RMIAN also works to ensure that existing 

programs survive. For example, in April 2018, 

with two weeks’ notice, the Department of 

Justice announced it would end LOP funding. 

Affected clients, nonprofit partners, community 

members, and elected representatives mobilized 

in those two weeks throughout Colorado and the 

country to save this important program. Mayor 

Hancock and nearly all the Denver City Council 

members sent a letter to Attorney General 

Sessions urging the LOP’s continuation.20 Rep-

resentative Polis and Senator Bennet21 wrote 

and signed on to statements demanding that 

the LOP continue. And RMIAN’s clients spoke 

out against the program’s termination.

This tireless advocacy helped avert a decision 

that would have had disastrous impacts on 

individuals in civil immigration detention in 

Colorado and beyond.22 Fortunately, the LOP 

thrives today under the leadership of attorney 

Brittany Hurley. But the tenuousness of this 

demonstrably effective national program was 

a call to action to RMIAN and its partners that 

its mission remains ever critical. 

Finally, RMIAN’s flexibility to adapt to new 

circumstances has been especially crucial during 

the COVID-19 pandemic. This public health 

crisis has impacted the clients and commu-

nities RMIAN serves as well as RMIAN’s staff. 

Under RMIAN’s strong leadership, its team 

has continued to provide essential services, 

including representing clients in detention 

in quarantine settings and advocating for the 

release of medically vulnerable individuals in 

immigration detention. 

Funding Successes
Like the struggles of all nonprofit organizations, 

RMIAN’s growth has been tied to its ability to 

secure funding to support its work. Funding is 

always tight, but it comes from a much wider 

array of sources than the early days, when LOP 

funding was 95% of RMIAN’s budget. RMIAN’s 

direct representation work first expanded in 

the detention context when it was selected as 

a contractor for the National Qualified Repre-

sentative Program, a nationwide program to 

provide representation to individuals in civil 

immigration detention with mental and devel-

opmental disabilities. Since that time, RMIAN 

has worked diligently to continue to secure 

additional funding to support additional staff 

attorneys for direct representation of detained 

clients. This growth has been made possible 

through generous foundations and individual 

donors, as well as through a campaign created 

by longtime Colorado lawyers Ed Kahn and 

Kathleen Mullen to mobilize the legal com-

munity to support a full-time RMIAN attorney 

solely dedicated to direct representation for 

detained individuals.

RMIAN works zealously to sustain and grow 

its programming through diversified funding. 

Over the past three years, it has doubled both 

its budget and its staff. This success was made 

possible by increasing the number of grants it 

receives, as well as exponentially increasing 

individual donations. For example, from 2017 to 

2019 RMIAN doubled the dollars that it received 

in foundation funding.23 During the same time 

period, RMIAN tripled the dollars it received 

through individual donations. Throughout all 

this growth, the leadership of RMIAN’s Director 

of Operations Kenny Hood and Director of 

Systems Mayra Prieto has allowed RMIAN 

not only to thrive but also to streamline its 

operations, including a move into a larger office.

RMIAN’s network of allies who support its 

fundraising and policy work make possible 

both its ongoing work and its efforts to keep 

doing more.

Conclusion
From its beginning 20 years ago, RMIAN has 

brought the Rocky Mountain community togeth-

er around the shared understanding that justice 

for immigrants is essential to justice for all. 

RMIAN’s network of volunteer professionals in 

the legal and social services fields has weathered 

FEATURE  |  IMMIGRATION LAW



DE C E M B E R  2 0 2 0     |     C O L OR A D O  L AW Y E R      |      45

NOTES

1. RMIAN Mission Statement, https://www.rmian.
org. Visit the website to also obtain information 
about engaging in immigrant advocacy. 
2. Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996 (IIRIRA), Pub. L. No. 
104-208, 110 Stat. 3009 (codified as amended 
in various sections of 8 USC).
3. Id.
4. DOJ, Legal Orientation Program, https://
www.justice.gov/eoir/legal-orientation-
program.
5. Equal Justice Works, Mobilizing Passionate 
Public Service Leaders, https://www.
equaljusticeworks.org.
6. Homeland Security Act of 2002, Pub. L. No. 
107–296, 116 Stat. 2135.
7. Codner v. Choate, No. 1:20-cv-10150-KLM 
(D.Colo. Apr. 14, 2020).
8. These release requests urged the court to 
recognize that it is impossible for the detention 
center to enact COVID-19 protocols such as 
social distancing, preventive hygiene, and the 
medical isolation of confirmed or suspected 
COVID-19 cases.
9. RMIAN Annual Report, https://www.rmian.
org/annualreport.
10. Id.
11. RMIAN Annual Report, 2019 Highlights, 
https://static1.squarespace.com/
static/57f6bd842e69cf55d8158641/t/5e8
652d31b10085717541909/1585861332740/
RMIAN_2019AnnualReport.pdf.
12. RMIAN Annual Report, supra note 9.
13. See, e.g., Office of the Attorney General, 
Memorandum for All Federal Prosecutors: 
Renewed Commitment to Criminal Immigration 
Enforcement (Apr. 11, 2017), https://www.

Hiroshi Motomura is the 
Susan Westerberg Prager 
Distinguished Professor of 
Law and Faculty Director 
of the Center for Immigra-

tion Law and Policy at the UCLA School of Law. 
He is one of RMIAN’s co-founders—motomura@
law.ucla.edu. Mekela Goehring is RMIAN’s ex-
ecutive director. She joined RMIAN 17 years ago 
as the organization’s first detention staff attor-
ney—mgoehring@rmian.org. Patricia Medige 
(not pictured) is a founding member of RMIAN’s 
board of directors—pmedige@rmian.org.

Coordinating Editor: David Harston, david.
harston@eahimmigration.com; David Kolko, dk@
kolkocasey.com

CBA ETHICS 
HOTLINE

A Service 
for Attorneys

The CBA Ethics Hotline is a 
free resource for attorneys 

who need immediate 
assistance with an ethical 

dilemma or question. 
Inquiries are handled by 

individual members of the 
CBA Ethics Committee. 
Attorneys can expect to 

briefly discuss an ethical 
issue with a hotline 

volunteer and are asked to 
do their own research before 

calling the hotline. 

To contact a hotline 
volunteer, please call 

the CBA offices at 
303-860-1115.

legislative, policy, and funding challenges to 

remain a vibrant force in the lives of immigrants 

in Colorado and beyond.  

justice.gov/opa/press-release/file/956841/
download; US Citizenship and Immigration 
Services (USCIS), Policy Memorandum: 
Updated Guidance for the Referral of 
Cases and Issuance of Notices to Appear 
(NTAs) in Cases Involving Inadmissible and 
Deportable Aliens (June 28, 2018), www.
uscis.gov/sites/default/files/USCIS/Laws/
Memoranda/2018/2018-06-28-PM-602-0050.1-
Guidance-for-Referral-of-Cases-and-Issuance-
of-NTA.pdf; and USCIS, Policy Memorandum: 
Issuance of Certain RFEs and NOIDs; Revisions 
to Adjudicator’s Field Manual (AFM) Chapter 
10.5(a), Chapter 10.5(b) (July 13, 2018), https://
www.uscis.gov/sites/default/files/document/
memos/AFM_10_Standards_for_RFEs_and_
NOIDs_FINAL2.pdf.
14. Mayor Michael B. Hancock, Exec. Order 
No. 142 (Aug. 31, 2017), https://www.
denvergov.org/content/dam/denvergov/
Portals/executiveorders/142-Standing-With-
Immigrants-And-Refugees.pdf.
15. See Transactional Records Access 
Clearinghouse, “Details on Deportation 
Proceedings in Immigration Court,” https://trac.
syr.edu/phptools/immigration/nta. 
16. HB 19-1042, http://www.leg.colorado.gov/
bills/hb19-1042.
17. HB 20-1088, https://www.leg.colorado.gov/
bills/hb20-1088.
18. US Dep’t of Homeland Security, 
Memorandum: Exercising Prosecutorial 
Discretion with Respect to Individuals Who 
Came to the United States as Children (June 15, 
2012), https://www.dhs.gov/xlibrary/assets/s1-
exercising-prosecutorial-discretion-individuals-
who-came-to-us-as-children.pdf.
19. United States v. Texas, 136 S.Ct. 2271 (2016).
20. Letter to US Attorney General Jeff Sessions 
(Apr. 19, 2018), https://www.denvergov.
org/content/dam/denvergov/Portals/728/
documents/Documents/Denver%20Letter%20
to%20Department%20of%20Justice%20re%20
Legal%20Orientation%20Program.pdf.
21. See, e.g., Letter to US Attorney General 
Jeff Sessions (Apr. 18, 2018), https://www.
menendez.senate.gov/imo/media/doc/
LETTER_DOJ_LOP.pdf.
22. DOJ, Opening Statement of Attorney 
General Jeff Sessions Before the Senate 
Appropriations Subcomm. on Commerce, 
Justice, Science, and Related Agencies (Apr. 
25, 2018), https://www.justice.gov/opa/speech/
opening-statement-attorney-general-jeff-
sessions-senate-appropriations-subcommittee.
23. Documentation is on file with RMIAN’s 
board of directors and is available upon 
request.



46     |     C O L OR A D O  L AW Y E R     |     DE C E M B E R  2 0 2 0

FEATURE  |  TITLE

Paid Sick 
Leave 

Requirements 
under the 
Healthy 

Families and 
Workplaces Act 

BY  JOH N  H US B A N D  A N D  M I NG  L E E  N E WC OM B

FEATURE  |  LABOR AND EMPLOYMENT LAW



DE C E M B E R  2 0 2 0     |     C O L OR A D O  L AW Y E R      |      47

I
n an extraordinary and unique legislative 

session interrupted and then reconvened, 

the Colorado General Assembly passed 

a number of employee benefits bills that 

will significantly impact employers. The most 

significant of these bills, the Healthy Families 

and Workplaces Act (HFWA or Act), was signed 

into law on July 15, 2020 by Governor Polis.1 With 

its passage, Colorado became one of only 14 

states that mandate paid sick leave, in addition 

to Washington, D.C.2 and a growing number of 

cities and counties across the country. Colorado 

also passed a sick leave provision in response 

to the COVID-19 pandemic, as did New York.3 

The HFWA creates basic paid sick leave 

requirements for almost all public and private 

employers in Colorado and establishes two 

weeks of supplemental paid sick leave in the 

event of public health emergencies.4 Addition-

ally, the HFWA outlines COVID-19-specific paid 

sick leave requirements, which operate through 

the end of 2020.5 Because the COVID-19-specific 

sick leave provisions will expire at the end of the 

year, this article focuses on the paid sick leave 

provisions, both basic and supplemental, that 

will become effective in 2021. 

Basic Paid Sick Leave 
The HFWA’s requirements for basic paid sick 

leave take effect on January 1, 2021. In its first 

year, the Act will apply to almost all public and 

private employers with 16 or more employees.6 

On January 1, 2022, the exemption for employers 

with 15 or fewer employees ends and coverage 

expands to almost every in-state employer.7 

When determining their number of employees, 

employers should count all “‘full-time and 

part-time employees within the United States,’ 

‘employees on leave,’ and employees in ‘separate 

establishments or divisions’ of the business.”8

Accrual and Payment
Under the Act, employees must accrue at 

least one hour of paid sick leave for every 30 

hours worked.9 Accrual begins at the start of 

employment, and the sick leave can be used 

immediately,10 with employers maintaining the 

ability to “loan” paid sick leave to employees 

before its accrual.11 Usage and accrual caps 

at 48 hours per year,12 and up to 48 hours of 

accrued time can roll over at year’s end.13 For 

exempt employees, the accrual rate assumes a 

40-hour work week.14 However, if an employee 

works fewer than 40 hours per week, the accrual 

rate reflects the hours of the employee’s normal 

work week.15 

Employees must use their accrued sick leave 

in hourly increments, unless the employer 

allows the use of smaller increments.16 When 

leave is used, employers must pay at least the 

applicable minimum wage,17 with leave paid 

at the same hourly rate or salary and with the 

same benefits that an employee normally 

earns.18 Employees who receive commission- or 

sales-based pay should receive the greater of 

either the minimum wage rate or their hourly or 

salaried rate.19 Notably, employers do not need 

to include overtime, bonuses, or holiday pay 

when calculating the hourly or salaried rate.20

Employer Exemptions 
and Changes in Employment
In addition to the temporary exemption ex-

piring in 2022 for employers with 15 or fewer 

employees, the HFWA creates a permanent 

exemption for federal government employees21 

and employees subject to the federal Railroad 

Unemployment Insurance Act.22 Further, em-

ployers under collective bargaining agreements 

may be exempt from specific HFWA provisions 

if a collective bargaining agreement already 

This article discusses Colorado’s Healthy Families and Workplaces Act, 
which creates new paid sick leave requirements for most employers. 
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provides for and does not diminish employees’ 

rights to “equivalent or more generous” paid 

sick leave.23 

Employers with a broader paid leave policy 

(i.e., allowing paid time off for any purpose) can 

also comply with the HFWA, but only if the policy 

provides at least the same amount of time off, 

allows paid time off for all conditions and situ-

ations covered by the HFWA, and matches the 

Act’s accrual rate.24 In other words, employers 

that offer a more generous paid leave policy 

do not need to provide additional basic paid 

sick leave. When making this determination, 

however, employers should carefully consider 

whether their time-off policies for temporary, 

seasonal, and part-time workers adhere to 

HFWA guidelines.

The HFWA explains how certain changes in 

employment affect employees’ accrued time. 

First, an employer does not need to reimburse 

accrued sick leave after an employee’s termi-

nation, resignation, retirement, or separation.25 

Second, if an employee transfers to a different 

division or location but maintains the same 

employer, the employee keeps any accrued paid 

sick leave.26 Lastly, in the event of a business’s 

acquisition, employees are entitled to the sick 

leave accrued under their original employer.27

Sick Leave Usage
Employees are entitled to paid sick leave in 

a broad range of situations set forth in the 

HFWA and may request leave orally, in writing, 

electronically, or via any other means acceptable 

to the employer.28 Employees can use accrued 

leave when a mental or physical illness, injury, 

or other health condition prevents them from 

working, or to obtain medical diagnoses, care, 

or treatment as well as preventative medical 

care.29 The HFWA also allows employees to use 

sick leave to care for a family member with a 

mental or physical illness, or to help a family 

member get medical services.30

Sick leave must also be allowed when an 

employee or an employee’s family member 

has been the victim of domestic abuse, sexual 

assault, or harassment.31 In such situations, 

sick leave may be used to seek medical atten-

tion, victim or legal services, or mental health 

counseling, or to relocate.32 The HFWA also 

specifies that sick leave can be used when a 

public health emergency closes an employee’s 

place of business, or closes schools and other 

child-care facilities, and an employee needs 

leave to care for a child.33 

For all the above-described situations, an 

employer cannot condition paid sick leave on 

disclosure of details related to an employee or 

employee’s family member’s health information, 

or the domestic violence, sexual assault, or 

harassment.34 If an employee divulges health 

or safety details about themselves or family 

members, this information must be treated as 

confidential and stored in a file separate from 

the employee personnel files.35

Foreseeable and Extended Absences
If an absence is foreseeable (i.e., scheduling 

preventative care), the HFWA requires that 

employees make a good faith effort to notify 

their employer, include the absence’s duration 

in the notification, and attempt to schedule their 

absence in a way that minimizes disruption 

to the business.36 An employer may create 

reasonable procedures for notification of fore-

seeable employee absences, though paid sick 

leave cannot be denied due to noncompliance 

with those policies.37 And an employer may not 

condition sick leave on an employee finding 

a replacement worker during the employee’s 

absence.38 

If an employee needs to miss more than 

four consecutive days at work, the employer 

can request reasonable documentation.39 

Notably, this documentation is not necessary 

for an employee to take paid sick leave, but it 

can be required as soon as an employee can 

reasonably provide it. Because only “reasonable 

documentation”40 can be required and leave 

cannot be conditioned on disclosure of specific 

health or safety details, an employee only needs 

to show a valid reason for the extended leave.

Public Health Emergency 
Supplemental Sick Leave
In addition to basic sick leave, the HFWA pro-

vides supplemental leave for public health 

emergencies.41 The Act defines a public 

health emergency as “an act of bioterrorism, 

a pandemic influenza, or an epidemic caused 

by a novel and highly fatal infectious agent” 

for which an emergency is declared by the 

governor or a federal, state, or local public 

health agency;42 or “a highly infectious illness 

or agent with epidemic or pandemic potential 

for which a disaster emergency is declared by 

the governor.”43 

For employees who work 40 hours or more 

per week, the HFWA allows 80 hours of paid 

supplemental sick leave per year for public 

health emergencies.44 Forty-eight of the 80 

hours must be provided for any HFWA-approved 

purpose, emergency or not, while the remaining 

32 hours are reserved for emergency-related 

purposes.45 Employees who work less than 40 

hours per week should receive leave equal to 
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or greater than either the time they would be 

scheduled in a 14-day period or the average 

amount of time they work across 14 days.46 

This supplemental paid sick leave becomes 

available to use from the start of the public health 

emergency and continues until four weeks after 

the public health emergency’s termination.47 

However, the supplemental time may only be 

used once during a public health emergency, 

regardless of whether the public health emer-

gency is extended, reinstated, amended, or 

prolonged.48 Significantly, an employer may 

count employees’ unused accrued paid sick 

leave toward the supplemental paid sick leave 

requirement.49

The HFWA allows the supplemental sick 

leave to be used for various reasons.50 Employees 

may use leave for time spent self-isolating (either 

due to a specific diagnosis or manifestation 

of symptoms of the illness causing the public 

health emergency), or for preventative care.51 

They can also use it to care for family members 

who are self-isolating or to help family members 

get medical diagnoses, medical or preventative 

care, or treatment.52 

If a public health emergency arises from a 

contagious disease, the supplemental leave can 

be used when the employer or governmental or 

health officials determine that an employee’s 

presence may jeopardize others, regardless 

of a formal diagnosis.53 Employees may also 

use supplemental leave if they have health 

conditions that make them susceptible to 

the disease creating the emergency.54 Finally, 

employees may take leave to care for family 

members who have been identified as health 

risks, or to care for children or other family 

members when the emergency closes schools 

or other child-care facilities.55 

In contrast with basic sick leave, where 

an employer can require documentation in 

the event of an absence spanning four days 

or more, no documentation is required to 

use the supplemental sick leave reserved for 

public health emergencies.56 However, like 

the policies for basic sick leave, the HFWA 

imposes a responsibility on employees to give 

employers notice for foreseeable absences, 

assuming the employer’s place of business is 

not already closed.57 

Retaliation
The HFWA gives employees the right to use paid 

sick leave, and employers may not retaliate or 

discriminate against an employee for its use.58 

For example, an employer cannot treat sick 

leave as an absence to support an employee’s 

discipline, discharge, demotion, or suspension.59

Under the HFWA, employees also have the 

right to file complaints or inform anyone about 

an employer’s alleged violations, cooperate 

in violation investigations, and inform others 

about their rights under the HFWA.60 As such, 

employers cannot retaliate or discriminate 

against present or former employees for exer-

cising these rights.61 These protections cover 

any person acting in good faith, even if their 

allegations against an employer are mistaken.62 

Notice
Employers must notify employees of the new 

HFWA sick leave provisions. This notice includes 

both (1) an employer’s written notice, and (2) 

the permanent display of a poster containing 

key information,63 which is to be created and 

furnished by the Colorado Department of Labor 

and Employment (CDLE).64 

The employer’s written notice must specify 

the amount of sick leave to which employees 

are entitled and formally acknowledge that 

employers may not retaliate against employees 

for their requests for or use of sick leave.65 This 

notice must also inform employees of their 

right to file complaints or bring civil actions 

in the event of a violation or retaliation.66 The 

notice must be written in English and any other 

language spoken as a first language by at least 

5% of the workforce.67 

The poster must give notice of the HFWA 

paid sick leave requirements.  It must be placed 

in a conspicuous and accessible location in 

each location where employees work.68 

When an employer lacks a physical work-

place or when employees work remotely, 

employers can meet the notice requirements 

through electronic communications or by 

conspicuous posting on a web-based platform.69 

Willful violations to provide written notice 

or display posters can result in civil fines not 

exceeding $100 for each separate violation.70 

However, when a business is closed due to a 
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https://www.colorado.gov/pacific/sites/default/
files/INFO%20%236B_%20Paid%20Leave%20
under%20the%20Healthy%20Families%20
and%20Workplaces%20Act%2C%20as%20
of%201_1_21%20%283%29_1.pdf.
9. CRS § 8-13.3-403(2)(a).
10. CRS § 8-13.3-403(3)(a).
11. CRS § 8-13.3-403(6).

FEATURE  |  LABOR AND EMPLOYMENT LAW

disaster or public health emergency, the notice 

requirements are waived until the business 

reopens.71 

Recordkeeping
The HFWA requires that employers “retain 

records for each employee for a two-year pe-

riod, documenting hours worked, paid sick 

leave accrued, and paid sick leave used.”72 

These records may be accessed to monitor an 

employer’s compliance with the HFWA.73 If 

these records are not adequately maintained, 

an assumption of a violation arises, unless the 

employer can demonstrate its compliance by 

a “preponderance of the evidence.”74 

As noted above, the HFWA requires employ-

ers to take special precautions with employees’ 

health and safety information, particularly 

when it comes to recordkeeping. Any disclosed 

health or safety information about employees 

or their family members must be treated as 

confidential and maintained in files separate 

from other personnel records.75 Further, these 

records cannot be disclosed to anyone other 

than the employee unless the employee gives 

express permission.76 

Violations 
The HFWA gives CDLE’s Division of Labor 

Standards and Statistics (Division) the ability 

to investigate sick leave denial and retaliation 

claims.77 Employees can file complaints with the 

Division for unpaid wages of up to $7,500.78 Upon 

finding that a violation ended in an employee’s 

termination or loss of pay, the Division can order 

the employee’s reinstatement, compensation for 

lost pay until reinstatement, or compensation 

for pay for a reasonable time if reinstatement 

isn’t feasible.79 If an investigation finds that an 

employer violated multiple employees’ rights, 

each employee claim constitutes a separate 

violation for purposes of imposing fines.80 

An employee may commence a civil action 

in state district court no later than two years 

after a violation occurs.81 However, before filing 

a civil suit, the employee must submit a com-

plaint to the Division or a written demand for 

compensation.82 After submitting a complaint 

or written demand, the employer has 14 days to 

respond.83 Notably, for purposes of the statute 

of limitations, each time an employee is denied 

sick leave or retaliated against constitutes a 

separate violation.84 

Conclusion
In January 2021, all non-exempt Colorado 

employers with 16 or more employees will be 

required to provide one hour of basic paid sick 

leave for every 30 hours worked. The following 

year, regardless of their staff size, all employers 

covered by the Act must provide basic paid sick 

leave at the same accrual rate. The HFWA also 

establishes two weeks of supplemental paid 

sick leave for workers during public health 

emergencies. To ensure compliance, Colorado 

businesses should familiarize themselves 

with the new requirements for both basic and 

supplemental paid sick leave and carefully 

examine the HFWA’s provisions for notice, 

recordkeeping, and retaliation.  

“
The HFWA gives 

employees the 
right to use paid 
sick leave, and 

employers may 
not retaliate or 

discriminate 
against an 

employee for its 
use.  For example, 

an employer 
cannot treat 

sick leave as an 
absence to support 

an employee’s 
discipline, 
discharge, 

demotion, or 
suspension.

”
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Y
our real estate developer client 

wants to market vertically stacked 

units that are yet-to-be-developed 

airspace—a block of blue sky. Is 

this possible under Colorado law? It is, but 

only in limited circumstances. This article 

discusses the legal framework for common 

interest communities and factors to consider 

when analyzing which legal structure is the 

best option for a real estate project. It focuses 

on common interest communities formed as 

“small planned communities” (SPCs), with 

an emphasis on their utility as compared to 

condominiums.

Common Interest Community Basics
Development of any real estate project that 

includes residential units or may involve shared 

property requires analysis of how the Colorado 

Common Interest Ownership Act (CCIOA)1 may 

apply. CCIOA defines a “common interest com-

munity” as “real estate described in a declaration 

with respect to which a person, by virtue of such 

person’s ownership of a unit, is obligated to 

pay for real estate taxes, insurance premiums, 

maintenance, or improvement of other real estate 

described in a declaration.”2 With few exceptions,3 

all common interest communities formed on 

or after July 1, 1992 must comply with CCIOA.

Colorado statutes recognize three types of 

common interest communities: condominiums, 

cooperatives, and planned communities. These 

types of common interest communities may be 

marketed as single-family homes, townhomes, 

townhouses, patio homes, “zero lot line” homes, 

or some other name. Regardless of the label, 

condominiums, cooperatives, and planned 

communities are the only legal frameworks for 

common interest communities in Colorado. 

While many for-sale single-family home 

communities with detached dwelling units 

are formed as planned communities and most 

vertically stacked, attached, for-sale units are 

This article discusses common interest community development, 
with a focus on small planned communities.

A Block 
of 

Blue Sky 
Small Planned Communities in Colorado

BY  BE N  D OY L E  A N D  S U Z A N N E  L E F F
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formed as condominiums, the physical layout 

of project improvements does not tell the full 

story about the legal structure of the common 

interest community. A development’s status as 

a condominium, cooperative, or planned com-

munity depends on its distinct characteristics 

and the recorded declaration and plat or map.

Condominiums
In Colorado, condominiums are creatures of 

state statute, not common law. With limited 

exceptions, CCIOA governs the formation, 

operation, and termination of condominiums.4 

CCIOA defines a condominium as a 

common interest community in which 

portions of the real estate are designated 

for separate ownership and the remainder 

of which is designated for common own-

ership solely by the owners of the separate 

ownership portions. A common interest 

community is not a condominium unless 

the undivided interests in the common 

elements are vested in the unit owners.5

Simply put, in a condominium community 

the unit owners own their units along with an 

undivided interest in the common elements. A 

CCIOA owners association (Association) for a 

condominium project does not hold title to the 

common elements. 

A typical condominium includes one or more 

buildings divided into multiple units. Each unit 

owner owns an undivided fractional interest in 

and shares nonexclusive, joint possession with 

all other unit owners of certain improvements, 

such as the roof, exterior facades, underground 

parking, stairwells, elevators, hallways, HVAC 

and other mechanical systems, structural 

components, and recreational facilities such 

as a pool. Condominium projects may include 

vertically stacked units, side-by-side units, or 

even stand-alone structures. Regardless of the 

configuration or residential or commercial na-

ture of the project, if the elements of the project 

meet the CCIOA definition of “condominium,” 

CCIOA’s provisions governing condominiums 

apply.

Cooperatives
A cooperative Association owns real property, 

and cooperative members are entitled to exclu-

sive possession of a portion of that property by 

virtue of their membership.6 Cooperatives are 

seldom used in Colorado, and this article does 

not focus on them.

Planned Communities
CCIOA defines a planned community as “a 

common interest community that is not a 

condominium or cooperative.”7 Perhaps the most 

familiar example of a planned community is a 

large single-family detached home subdivision 

with an Association that owns and operates 

common elements such as a pool or clubhouse 

(hereinafter Association SFD). Ownership of 

common elements is key: this same community 

would be classified as a condominium if each 

owner owned an undivided fractional interest 

in the common elements.

Another example of a planned community is 

a “townhome”8 project that’s structured like an 

Association SFD but with attached residences 

sharing party walls and a pool owned and 

operated by the townhome owners association 

(hereinafter Association Townhomes). In both 

Association SFDs and Association Townhomes, 

purchasers acquire a fee simple interest in the 

property bounded by the lot lines and extending 

“from the center of the earth to the heavens 

above,”9 subject to mandatory membership 

rights in and obligations to the Association and, 

in the case of Association Townhomes, a party 

wall agreement. In both Association SFDs and 

Association Townhomes, the units are divided 

by vertical boundaries.

What is a Small Planned Community?
CRS § 38-33.3-116(2) defines SPCs as planned 

communities that contain no more than 20 units 

and are not subject to any development rights:

If a . . . planned community created in this 

state on or after July 1, 1998 . . . contains no 

more than twenty units and is not subject to 

any development rights, it is subject only to 

sections 38-33.3-105 to 38-33.3-107, unless 

the declaration provides that this entire 

article is applicable. 

Because communities that meet the SPC 

criteria are automatically exempted from all 

but CRS §§ 38-33.3-105 to -107, the recorded 

covenants need not state that CCIOA does 
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“
In both 

Association SFD 
and Association 

Townhomes, 
purchasers acquire 

a fee simple 
interest in the 

property bounded 
by the lot lines 
and extending 

‘from the center 
of the earth to 

the heavens 
above,’  subject 
to mandatory 

membership rights 
in and obligations 
to the Association 

and, in the case 
of Association 
Townhomes, 
a party wall 
agreement. 
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not apply,10 but an express statement in the 

covenants helps avoid confusion on this point. 

By default, most of the burdens of CCIOA 

do not apply to an SPC. Likewise, most of the 

benefits of CCIOA do not extend to an SPC. At 

the same time, an SPC continues to meet the 

definition of “common interest community,” 

which means that owners share some main-

tenance obligations or other expenses for real 

estate they do not own. These circumstances 

can lead to unique development arrangements, 

lengthier recorded covenants that restate stat-

utory provisions, and more mechanisms for 

payment and enforcement than may apply to 

traditional CCIOA communities. While SPCs 

may seem, at a glance, like a typical modern 

homeowners association arrangement, they 

can function differently from other CCIOA 

communities because so many CCIOA statutory 

provisions do not apply. As with any CCIOA 

common interest community, the true nature 

of ownership rights and obligations is defined 

by the formation documents.

Analyzing Whether an SPC is a 
Suitable Legal Structure
Understanding the options for common interest 

community development helps identify the 

legal structure that best meets the developer’s 

goals and creates a functional community for 

future owners. Practitioners should consider 

the following questions when analyzing the 

suitability of an SPC for a project. 

Will the Project Divide Property with 
Portions Owned Individually and the 
Balance Owned in Common? 
If the property is divided such that individuals 

own portions and the balance is owned in 

common and used for shared facilities or im-

provements, the project likely fits the definition 

of a common interest community under CCIOA. 

If the project does not involve common 

ownership of shared facilities or improvements 

as described above and owners are not required 

to be members in an association, CCIOA does 

not apply.11 For example, consider the owner 

of a tract of land who subdivides it through 

the county or municipal regulatory process 

and develops it into a community of detached 

single-family homes, where no lot owner is 

obligated by a recorded declaration of covenants 

to pay for real estate taxes, insurance premiums, 

maintenance, or improvement of other commu-

nity real estate. In this type of subdivision (No 

Association SFD), with no shared amenities, 

mandatory assessments, or membership in 

an Association, CCIOA does not apply.12 The 

developer of this subdivision can sell each lot 

with no vertical improvements constructed, 

subject to the recorded subdivision plat and 

subdivision improvements agreement.13 As with 

Association SFDs or Association Townhomes, 

each purchaser acquires a fee simple interest 

in the property described by the lot lines, from 

the center of the earth to the heavens above. 

Of course, other title documents may affect 

what rights the purchaser acquires, for example 

mineral rights, which may have been severed 

long ago.

Even if the project involves what appear to be 

shared facilities, such as a private shared alley 

behind a row of attached townhomes, CCIOA 

still may not apply. Each townhome can sit on its 

own subdivided lot with the residential structure 

situated on the front of the lot, the shared walls 

on the lot lines, and the shared alley crossing the 

back of each lot in the townhome project. The 

developer can subject all townhome owners to 

a party wall agreement governing construction 

and use of the shared walls between each unit. 

Either in the party wall agreement or in a separate 

cross-easement agreement, each owner can grant 

to each other owner an access easement across 

the portion of the alley located on such owner’s 

lot, specifying the cost-sharing agreement for 

maintenance and repair of the alley.14 

In this type of project—a “cross-easement 

community”—the developer can sell subdivided 

lots with no improvements constructed. As with 

Association SFDs, Association Townhomes, 

and No Association SFDs, in a cross-easement 

community each purchaser acquires a fee simple 

interest in property described by the relevant 

lot lines and extending from the center of the 

earth to the heavens above, subject to any locally 

required subdivision plat and the party wall and 

cross-easement agreement. 

There are several variations of declarations 

commonly used to create cross-easement com-

munities. Some declarations for a cross-ease-

ment community state (or imply) that the 

project is entirely exempt from CCIOA. The 

basis for such a declaration appears to be that 

the project is not a common interest community 

because a fee simple interest in each townhome 

lot is sold subject merely to the burden of an 

easement running along a portion of the back 

of the lot, along with the benefit of an easement 

across neighboring townhome lots. Therefore, 

the developer does not form an Association 

because CCIOA does not apply. 

Other declarations for a cross-easement 

community state that the project is subject 

to CCIOA, presumably because the drafter 

intends that the declaration subject the property 

to a regime under which a person, by virtue 

of such person’s ownership of property, is 

obligated to pay for real estate taxes, insurance 

premiums, maintenance, or improvement of 

other real estate described in the declaration. 

But such declarations also state that the project 

falls within the SPC exemption and, because 

CRS § 38-33.3-301 does not apply to SPCs, no 

Association is required. 

In yet a third variant, some declarations 

for a cross-easement community state that the 

community is subject to CCIOA and falls within 

the SPC exemption, and that an Association will 

be formed to own and manage the common 

elements. This structure makes sense legally if 

the drafter wants to make it clear that the project 

satisfies one of the defining characteristics of 

the traditional CCIOA planned community: 

common elements owned by an Association. 

A deed for the common elements from the 

declarant into the Association will further 

support this position. This structure also makes 

the most practical sense to some declarants, in 

that an Association is a well-understood vehicle 

to manage shared amenities. 

Those writing covenants recorded against 

more than one property that mandate that an 

owner share costs arising out of shared rights to 

property owned by another should analyze and, 

where appropriate, affirmatively state whether 

the project is entirely exempt from CCIOA; is 

subject to CCIOA but eligible to claim a partial 

exemption, such as the SPC exemption; or is 

subject to all of CCIOA. 
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Does the Developer Want to Sell Vertically 
Stacked Airspace Units?
In the examples above, the property is divided 

into side-by-side estates with vertical boundaries 

used to divide property on the horizontal plane. 

What about a developer who wishes to create 

and convey vertically stacked airspace units? 

Picture the ubiquitous mixed-use development 

with residences above retail or other ground 

floor commercial space. 

In many cases, CCIOA requires that the de-

veloper subject the property to a condominium 

regime. Where available, the SPC exception to 

this general rule allows for marketing and sale 

of a block of blue sky. The SPC exception is best 

understood by first examining the general rule. 

To create a condominium, CCIOA requires 

that the developer, acting as declarant, record 

a declaration executed in the same manner as 

a deed, as well as a map.15 In a condominium 

with vertically stacked units (i.e., with horizontal 

unit boundaries), before the declaration can be 

recorded, an independent licensed or registered 

engineer, surveyor, or architect must execute 

a certificate stating that “all structural compo-

nents of all buildings containing or comprising 

any units thereby created are substantially 

completed.”16 When the developer deeds a 

unit in a vertically stacked condominium to 

a purchaser, the conveyance includes a fee 

simple interest in the condominium unit and 

a tenancy-in-common interest in the common 

elements. The common elements include the 

right for the building containing the condomini-

um units to occupy the ground underneath the 

building.17 In sum, CCIOA facilitates creation and 

conveyance of vertically stacked condominium 

units and associated airspace rights, but only 

once the condominium units are substantially 

structurally complete.

Turning to the SPC exception, if the project 

qualifies under CRS § 38-33.3-116(2), only 

CRS §§ 38-33.3-105 to -107 apply (assuming 

the declarant does not elect that all of CCIOA 

applies). The effect of this exemption from most 

of CCIOA is that the requirement for substantial 

completion of structural components under 

CRS § 38-33.3-201(2) does not apply unless the 

declarant elects to impose such a requirement 

on its project. Thus, the declarant can record a 

declaration and an initial map (usually based on 

the architectural drawings) without a certificate 

of completion from an engineer, surveyor, or 

architect and before any vertically stacked units 

have been built, and subsequently convey the 

units created by such declaration. The declarant 

or its successor owners can also pledge their 

interest in the units as collateral for a loan. 

Is Title Insurance Available 
for a Block of Blue Sky?
In the wake of the Great Recession of 2008, many 

title companies no longer insure “development 

rights” in the form they once did. An SPC policy 

issued before any improvements are constructed 

within the units, with reference to a declara-

tion that sets out what kind of improvements 

are permitted in each unit (but not reserving 

“development rights” as CCIOA defines the 

term), amounts to a limited exception to this 

underwriting trend. 

Title companies generally treat an SPC as 

they do a condominium. Two aspects of title 

insurance often need special attention, however, 

when working with the title company on an SPC: 

the legal description of the insured property, 

and the endorsements. 

It’s critical that the legal description match-

es the language used in the declaration and 

the map. Typically, the SPC declaration will 

include a form of legal description, such as 

“Unit _____, Terrific Townhomes, according to 

the Planned Community Declaration recorded 

on __________, 2020, in the office of the Clerk 

and Recorder for Blue Sky County, Colorado, at 

reception no. __________.” (Note the intentional 

omission of a clause referring to “an undivided 

interest in the common elements” because this 

is a planned community, not a condominium.18) 

A title searcher should be able to refer to the 

SPC map and easily determine the horizontal 

and vertical boundaries of each unit. As with 

condominiums, a deed, deed of trust, or any 

other document recorded against title to the 

SPC unit can simply refer to the unit without the 

need to also mention the underlying subdivision 

plat or metes-and-bounds description of the 

land on which the unit is located.19

As to endorsements, usually some revisions 

to the standard “condominium” and “same as 
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survey” endorsements are necessary. After 

reviewing the SPC formation documents, most 

title companies are willing to issue a custom 

“planned community” endorsement rather than 

a condominium or planned unit development 

endorsement on owner’s and lender’s policies.20 

Likewise, the “same as survey” endorsement, 

such as the American Land Title Association 

(ALTA) 25-06, is typically available in an SPC 

policy, but will likely refer to the three-dimen-

sional map rather than a two-dimensional ALTA 

survey of the “land.” In some cases, third parties 

such as investors and lenders may require an 

ALTA survey in addition to the SPC map. The 

SPC map will not include all “Table A” items 

that can be shown on an ALTA survey, but will 

show all three dimensions of each unit and 

its location relative to other units. A modified 

same-as-survey endorsement could then read: 

The title company insures against loss or 

damage sustained by the Insured by reason 

of the failure of the Land as described in 

Schedule A to be the same as that identi-

fied as the Apartments Unit and the Retail 

Unit on the Planned Community Map for 

Cielo Azul recorded ______, 2020 under 

Reception No. ______ and being a portion 

of the land identified on the survey made 

by Sam Surveyor dated ______, 2020, and 

as designated Job No. ________.

While this article focuses on airspace units 

created under SPC regimes that are exempted 

from most of CCIOA, from a title standpoint, 

it’s important to note that CRS §§ 38-32-101 

et seq. separately recognize “estates, rights, 

and interests in areas above the surface of the 

ground,” dictating that such estates be treated 

in the same manner as other estates in land. 

This statutory recognition is not confined to 

condominiums.

How Does a Surveyor Measure 
a Block of Blue Sky When 
Creating the Initial SPC Map?
The developer should coordinate with the 

surveyor on creating an SPC map early in the 

process. While most surveyors have experience 

with condominium maps, not every surveyor 

has signed and sealed an SPC map. In particular, 

where the developer is creating “airspace units” 

—particularly vertically stacked units—with 

an initial SPC map and no improvements yet 

constructed, surveyors new to SPCs often 

request more information from the architect 

preparing the construction documents and 

the developer’s counsel regarding the statutory 

basis in CCIOA that permits the recording of 

such a map without the units being substan-

tially structurally complete, as is required for 

condominiums.

If the SPC map is an initial map, provisions 

in the declaration and a general note on the first 

sheet can alert the reader that a final map will be 

recorded after the as-built survey is completed. 

This final map will supersede the initial map in 

its entirety. The initial SPC map can also state 

the number of units and the location of any 

common elements. As noted, dimensions shown 

on an initial map rely on the architectural and 

engineering plans, not improvements measured 

by the surveyor, and are therefore estimates 

only. A note to this effect clarifies the intent of 

the developer and assists readers, including the 

title company, in understanding the status of 

the project’s completion. 

Not every common element is plottable. For 

example, the SPC map may include a general 

note that “to the extent the real property located 

below the lowest horizontal plane fully or 

partially defining any unit and above the highest 

horizontal plane fully or partially defining any 

unit is owned by declarant, such property is 

included within this planned community and 

is designated as a general common element.” 

Title companies often require that surveyors 

confirm that horizontal planes are established 

by reference to a registered and accepted bench-

mark,  preferably off site. The risk of referencing 

the elevation of the ground on site, on the top of a 

footer or some other element of the development 

project is that grading, paving, or other site 

work can alter or obscure that benchmark. This, 

in turn, can throw the precise location of the 

airspace unit into question, creating difficulties 

for title companies asked to issue endorsements 

that tie to the final SPC map. For example, a 

title company may need to reconfirm that the 

airspace unit does not encroach into a navigation 

or viewshed easement, or that the location of 

the airspace unit still aligns with the location of 

a transferable development right purchased by 

the developer to facilitate construction of a taller 

building than would otherwise be permitted. 

The SPC declaration and the map will often 

include a note that the declarant does not reserve 

any development rights. This helps establish 

the basis for the CCIOA exemption. If the title 

company will rely on the SPC map to issue the 

same-as-survey endorsement instead of an 

ALTA land survey, it helps to alert the surveyor 

of the need to add the title company to the list 

of parties named in the surveyor’s certification 

on the SPC map.

In addition to the typical language used 

for condominiums (e.g., “declarant owns the 

property depicted on the map”), the declarant’s 
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certificate should state that the SPC map was 

prepared pursuant to, and in accordance with, 

the declaration and to submit the property to 

SPC ownership and use in accordance with 

CCIOA. 

Other than the above-mentioned consider-

ations, from the surveyor’s standpoint, SPC maps 

are much like condominium maps, especially 

where all SPC units have been constructed and 

the surveyor can measure a building to create a 

final SPC map rather than refer to an architect’s 

plans to create an initial SPC map.21 

How do SPCs Interact with 
Local Subdivision Regulations?
Colorado localities do not regulate the formation 

of common interest communities per se. This 

stems in part from CCIOA’s prohibition on a 

locality’s use of zoning, subdivision, or other 

real estate use law, ordinance, or regulation to 

impose any requirement on a condominium 

or cooperative that it would not impose on 

a physically identical development under a 

different form of ownership.22 Even though 

this statutory prohibition omits planned 

communities, the authors are unaware of any 

towns, cities, counties, or other localities that 

regulate based on the planned community 

form of ownership (as distinct from “planned 

unit development” regulations authorized by 

CRS § 24-67-101 through 108, an exceedingly 

common form of local land use regulation). 

Nonetheless, to avoid later disputes with 

the planning department or the assessor, SPC 

developers must ensure compliance with local 

subdivision laws. Some localities may interpret 

their regulations to mean that formation of an 

SPC is a subdivision of property significant 

enough to trigger a minor subdivision, sub-

division exemption, or other local approval 

process. Confirming early on in a project wheth-

er such local regulations apply will also help 

the developer understand any requirements 

for the formation of Associations to manage 

common areas. 

What Special Provisions are Appropriate 
to Include in an SPC Declaration?
To aid future owners, lenders, title companies, 

tax assessors, association managers, mediators, 

arbitrators, judges, and other potential readers, 

the drafter of an SPC declaration should state 

that the common interest community created 

is an SPC, not a condominium or cooperative, 

and that the declarant intends to take advantage 

of the SPC exemption from the majority of 

CCIOA’s requirements (assuming the declarant 

has not elected that all of CCIOA applies to the 

community). To maximize the likelihood that 

the project is deemed eligible for the claimed 

SPC exemption, the declaration should make 

clear why all the necessary elements are present. 

In particular, the declaration must state that 

the community contains no more than 20 units 

and is not subject to any development rights. 

The prohibition on reservation of “development 

rights” means that the declarant cannot reserve 

the right to later add real estate to or withdraw 

real estate from the community; to create ad-

ditional units, common elements, or limited 

common elements within the community 

beyond what the declaration originally created; 

or to subdivide units or convert units into 

common elements.23  

For a good example of how one appellate 

court dealt with a developer’s clever attempt to 

draft its way out of this prohibition, see Arra-

belle at Vail Square Residential Condominium 

Association, Inc. v. Arrabelle at Vail Square 

LLC.24 In Arrabelle, the declaration stated that 

the declarant, as owner of one of two purported 

SPC lots in a mixed-use community, “may, at 

its election, subject the [lot] to a condominium 

regime. . . .”25 Affirming the district court, the 

Colorado Court of Appeals held that this consti-

tuted the reservation of a “development right,” 

precluding the development from qualifying for 

the SPC exception. The Arrabelle Court found 

that, for purposes of the calculation of whether 

the development fit within the SPC exception, 

the number of units was the development’s 66 

individual for-sale residential condominiums 

plus the additional commercial lot owned by the 

developer, rather than the two lots described 

in the SPC declaration.26 

Would the analysis and the result in Arrabelle 

have turned out differently if the 66 residential 

units were rental apartments owned by a single 

party instead of for-sale residential condo-

miniums that could be owned by 66 different 
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parties? Yes, in all likelihood, because the 

Arrabelle Court reasoned that subjecting one 

of the two purported SPC lots to construction 

of residential condominiums resulted in the 

sale of individual residential dwelling units to 

individuals, who then gained title to that prop-

erty, which affected title of the development, 

and the declaration language thus allowed the 

declarant to increase the density of the project 

beyond the maximum of 20 units. 

This is important because a number of 

SPCs have been formed recently with less than 

20 SPC units in total, where each SPC unit is 

separately owned and financed, and where one 

or more of the SPC units includes more than 20 

residential dwelling units. Thus, for example, a 

project could include three separate SPC units, 

with one affordable rental housing unit and 

two market-rate rental housing units, with a 

residential dwelling unit total among all three 

SPC units combined in the hundreds. The fact 

that the dwelling units are rental apartments 

and not individual for-sale units is key, as is the 

fact that there are no future development rights, 

which means the owner of an SPC unit cannot 

later convert the apartments to individual 

for-sale condominium units. 

As a practical matter, most of the issues 

that CCIOA requires the declarant to address 

in a condominium declaration must still be 

addressed in an SPC declaration to properly 

define the project, even though CRS § 38-33.3-

205, which prescribes the contents of a common 

interest community declaration, does not 

technically apply to an SPC. The boundaries, 

identifying number, location, and any use re-

strictions for each unit must be set forth. Limited 

common elements, if any, must be defined, 

along with common elements (sometimes 

defined as “general common elements”) to be 

owned and operated by the Association, if one is 

formed. The declaration should allocate to each 

unit a fraction or percentage of the common 

expenses and, to the extent not allocated in the 

Association bylaws, a portion of the votes in 

any Association, and should state the formulas 

used to establish the allocations of interests.27 

Any easements or licenses to which the com-

munity is subject, whether for the benefit of 

third parties, reserved by the declarant, or 

related to owners’ access to their units or the 

common elements, should be referenced. If 

there is an Association, the declaration should 

include provisions concerning the manner in 

which notice of matters affecting the SPC may 

be given to unit owners, assessment and lien 

rights, and how Association budget drafting 

and approval will work.

Are There Unique Considerations for SPCs 
Regarding Property Taxation?
New taxable parcels are created when a dec-

laration and map are recorded with the clerk 

and recorder. The declarant must deliver a 

copy of the declaration to the assessor of each 

county in which such declaration was filed, 

and the assessor will assign a tax identification 

number to each SPC unit.28 When improvements 

are constructed in a specific SPC unit, the 

assessor updates the valuation using the same 

appraisal methodology as is typically used for a 

condominium unit or other common interest 

community unit. 

Some assessors have struggled with SPCs 

because some SPC declarations do not specify 

who owns the land on which the units are 

located, unlike a condominium where the 

land is usually a common element and each 

unit owner owns a stated fractional interest 

in the common elements. This problem can 

be avoided if the SPC declaration and related 

formation documents make clear that the land 

is a common element and, where an Association 

is formed, the Association owns the common 

elements. CCIOA requires that the valuation of 

the common elements in an SPC be assessed 

“proportionately to each unit . . . in accordance 

with such unit’s allocated common expense 

liability, set forth in the declaration, and the 

common elements shall not be separately 

taxed or assessed.”29

Are There Any Special Considerations 
for Insurance in SPCs?
SPC documents need to address property 

and liability insurance responsibilities with 

specificity to minimize gaps in coverage for 

improvements and occurrences. If an Asso-

ciation will own or maintain portions of the 

project, the Association can obtain coverage 

for defined project components and risks, 

and the document drafter can look to CCIOA 

as a guide.30 However, the drafter will find the 

CCIOA insurance provisions less applicable 

if no separate Association owns or maintains 

property. With these varying circumstances in 

mind, the drafter should consider insurance 

provisions that address replacement cost 

coverage or coverage with minimum limits, 

responsibility for the Association deductible 

when applicable, requirements that policies 

waive subrogation rights, and statements as 

to which policy provides primary coverage. 

SPCs without Associations may include proof of 

coverage requirements as part of the obligations 

imposed on unit owners in the declaration.

Why Might a Developer Want to Avoid 
Establishing an Owners Association? 
CRS § 38-33.3-301 requires that an Association 

be organized no later than the date the first unit 

in the common interest community is conveyed 

to a purchaser and sets out the Association’s 
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substantive rights and obligations. This section 

does not, however, automatically apply to SPCs. 

Some developers prefer the ability to market 

units with a “no Association” description to draw 

purchasers who want to avoid the perceived cost 

and administrative burdens of Associations. In 

addition, in a small common interest communi-

ty, it can be difficult to recruit enough volunteers 

to serve on the Association board of directors. 

Other developers view No Association SPCs as 

a way to mitigate construction defect exposure, 

because CCIOA provides specific procedures 

for Associations to bring construction defect 

claims against declarants, builders, and other 

contractors.31 An Association operating under 

CCIOA may bring an action on behalf of two 

or more unit owners, subject to certain notice 

and vote requirements for construction defect 

claims.32 But SPCs are excepted from those 

CCIOA provisions that allow Associations to 

bring claims on behalf of owners and establish 

the prerequisites to bringing defect actions. 

As such, the SPC model may offer developers 

flexibility to draft protections from construction 

defect actions that would not otherwise be 

permissible under CCIOA. 

Indeed, some residential for-sale developers 

not subject to CRS § 38-33.3-301 go so far as 

to affirmatively prohibit the formation of an 

Association. Sometimes the covenants state 

that the prohibition terminates automatically 

after a defined period, such as the expiration of 

defect-related statutes of repose or limitation. 

While some practitioners are concerned that a 

prohibition on forming an Association violates 

the constitutional right to assemble, devel-

oper-declarants and Associations are private 

entities, not state actors, and Colorado courts 

recognize a strong state policy of freedom of 

contract.33 In any event, the authors are not 

aware of any reported Colorado case law on 

this point.

What is the Risk of not Forming
an Owners Association in an SPC? 
Creating an SPC without a mechanism to ad-

minister assessment payments, contracts for 

services, and general business operations may 

seem desirable and even inconsequential for 

the developer. But the allure of homeownership 

free of an Association does not always outweigh 

the negative impacts of not having a stand-alone 

entity to handle common interest community 

business matters. The absence of an Association, 

which under CCIOA is typically formed as a 

nonprofit corporation or an LLC, may present 

challenges for owners over time, including 

property and income tax consequences; dif-

ficulty with collecting, saving, and disbursing 

assessments; lack of financial transparency 

and the potential for mismanagement; onerous 

owner voting and decision-making procedures; 

and personal liability under contracts related to 

common interest community property. 

Common interest communities typically 

rely on volunteers, with the help of professional 

management companies, to oversee common 

interest property matters. SPCs are no different. 

In most cases, some structure is needed to assist 

owners in managing their SPC’s requirements. 

Here again, even though the entire CCIOA does 

not automatically apply to SPCs, its concepts 

remain relevant. SPC Associations may incorpo-

rate those practices that fit their specific needs. 

For example, an SPC Association could form as 

a nonprofit corporation with the unit owners 

as members yet avoid CCIOA mandates related 

to responsible governance policies, ratification 

of budgets, meetings notices, and making 

records available for member inspection. An SPC 

Association can act through an elected board 

in much the same way as a CCIOA community 

but with corporate documents and procedures 

better suited to a small group of owners. Such 

documents and procedures may better align with 

those of a typical nonprofit corporation than 

with those of a common interest community 

formed under CCIOA.

Conclusion
SPCs are a useful tool for customizing the 

formation of and the rules governing qualifying 

real estate projects. The potential to create, 

sell, and lien “blocks of blue sky” can facilitate 

development of projects that may not otherwise 

get off the ground under a condominium model. 

But the SPC approach requires careful consid-

eration and document drafting to ensure that 

the project falls within the CCIOA definition, 

complies with the portions of CCIOA that still 

apply to SPCs, achieves the developer’s goals, 

and creates a functional community for future 

owners. 
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NOTES

1. CRS §§ 38-33.3-101 et seq. 
2. CRS § 38-33.3-103(8) (emphasis added).
3. See, e.g., CRS §§ 38-33.3-116 (exceptions for 
new small cooperatives and small and limited 
expense planned communities); 38-33.3-119 
(exceptions for small preexisting cooperatives 
and planned communities); 38-33.3-121 
(exceptions for planned communities where all 
units are restricted to nonresidential use). 
4. CRS § 38-33.3-115 (CCIOA governs common 
interest communities created on or after July 1, 
1992, as distinguished from the Condominium 
Ownership Act at CRS §§ 38-33-101 et seq.). 
See also CRS § 38-33.3-117 (detailing those 
sections of CCIOA applicable to common 
interest communities formed before July 1, 
1992).
5. CRS § 38-33.3-103(9).
6. CRS § 38-33.3-103(10).
7. CRS § 38-33.3-103(22).
8. Colorado statutes do not define “townhome.” 
This colloquial term could apply to a planned 
community, as in this example, or a community 
formed as a condominium.
9. See, e.g., People v. Emmert, 597 P.2d 1025 
(1979) (citing CRS § 41-1-107, which states: “The 
ownership of space above the lands and waters 
of this state is declared to be vested in the 
several owners of the surface beneath, subject 
to the right of flight of aircraft.”).
10. CRS § 38-33.3-116(2).
11. See Hiwan Homeowners Ass’n v. Knotts, 215 
P.3d 1271 (Colo.App. 2009) (finding a common 
interest community where the declaration 
required membership in an association and 
payment of an assessment for architectural 
enforcement despite no ownership of common 
property).
12. For the sake of simplicity, this example 
assumes that the local subdivision approval 
process did not include any conditions that 
common areas such as parks or open space be 
owned and maintained privately, typically by 
an Association—not a safe assumption in these 
times of tight local budgets.
13. See, e.g., CRS § 30-28-137(4) (any purchaser 
of a lot in a recorded plat has authority to bring 
an action for injunctive relief to enforce any 
plat restriction, plat note, plat map, or provision 
of a subdivision improvements agreement and 
for damages arising out of failure to adhere to 
the same). 
14. Under this approach, the hope is that 
cooperative neighbors will be inclined to 
band together to complete all such required 
maintenance at the same time through a 
contract with a single vendor, which may be 
managed by one volunteer owner on behalf 
of the others. But this approach steers clear 
of CCIOA’s definition of common interest 
community: “real estate described in a 
declaration with respect to which a person, by 
virtue of such person’s ownership of a unit, is 
obligated to pay for real estate taxes, insurance 
premiums, maintenance, or improvement of 
other real estate described in a declaration.” 
CRS § 38-33.3-103(8) (emphasis added). 

Note that some developers prefer to avoid 
mandating cost-sharing in a recorded 
document, instead requiring that each owner 
maintain the portion of the alley on his or 
her own property, to avoid classification as a 
common interest community subject to CCIOA.
15. CRS §§ 38-33.3-201(1) and -103(19.5).
16. CRS § 38-33.3-201(2).
17. See CRS § 38-33.3-204 (defining the 
elements of a unit’s legal description).
18. Even in condominiums, almost invariably the 
declaration provides that common elements 
pass with title to a unit where only the unit is 
mentioned in the deed’s legal description.
19. See CRS § 38-33.3-105(2) (“[E]ach unit that 
has been created . . . constitutes for all purposes 
a separate parcel of real estate . . .”). Note that 
the legal description for an SPC formed by a 
ground tenant under a ground lease can be 
more complicated. Often title companies want 
to include a reference to a “leasehold estate” 
somewhere in Schedule A of the title policy 
so it’s clear that owners of an interest in a unit 
are subject to the terms of the ground lease in 
addition to the declaration, map, and other SPC 
documents, such as Association articles and 
bylaws.
20. See, e.g., Colorado Endorsement 115.1 
(Condominium, Encroachment, Restrictions) 
and Colorado Endorsement 115.2 (PUD, 
Easement, Encroachment, Restrictions).
21. See CRS § 38-33.3-209 (requirements for 
CCIOA plats and maps). 
22. See CRS § 38-33.3-106(2). See also CRS 
§ 38-33.3-106(1) (“[a] building code may not 
impose any requirement upon any structure 
in a common interest community which it 
would not impose upon a physically identical 
development under a different form of 
ownership; except that a minimum one hour fire 
wall may be required between units.”).
23. CRS § 38-33.3-103(14).
24. Arrabelle at Vail Square Residential Condo. 
Ass’n, Inc. v. Arrabelle at Vail Square LLC, 382 
P.3d 1275 (Colo.App. 2016) (holding that a 
statement in a declaration that declarant, as 
owner of particular lot, “may, at its election, 
subject the [lot] to a condominium regime” 
constituted the reservation of a development 
right, precluding a mixed-use development 
from qualifying for the SPC exception, and 
affirming the trial court’s reformation of the 
declaration).
25. Id. at 1277.
26. Id. at 1283–84.
27. See CRS § 38-33.3-207.
28. “In a . . . planned community with common 
elements, each unit that has been created, 
together with its interest in the common 
elements, constitutes for all purposes a 
separate parcel of real estate and must be 
separately assessed and taxed.” CRS § 38-33.3-
105(2).
29. See id.
30. See generally CRS § 38-33.3-313. 
31. See CRS § 38-33.3-303.5.

32. See CRS § 38-33.3-302(1)(d).
33. E.g., Ravenstar, LLC v. One Ski Hill Place, 
LLC, 401 P.3d 552, 555 (citing cases). See 
Levine, “This Is My Castle: On Balance, the 
Freedom of Contract Outweighs Classifying 
the Acts of Homeowners’ Associations As State 
Action,” 36 Nova L. Rev. 555, 585–88 (2012) (“In 
undertaking the purchase of real property, the 
individual homebuyer is in the best position 
to determine which rights he or she wishes 
to acquire and forego, and in the absence of 
extreme overriding considerations, the law 
should refrain from interfering with one’s 
freedom of choice.”). 
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Colorado Lawyer Launches New Website
Colorado Lawyer recently launched the first phase of its new website, cl.cobar.org. The optimized site replaces the digital flip book to enhance 

readability via computers, smart phones, and tablets. It also allows us to deliver content in a timelier fashion.  

You can find articles for a given issue in the Issues Archive; browse articles by legal topic; search the entire site via keyword, topic, or author; 

and download PDFs of individual articles or complete issues. The “From the Courts” section houses disciplinary case summaries, appellate 

summaries (including selected Tenth Circuit summaries), and other court information, all of which will be posted on the site as soon as it’s 

available. More content, such as web-only content and news and notes, will be added as the site progresses.

What’s missing? What’s not working quite right? Let us know by emailing Susie Klein, managing editor, at sklein@cobar.org. The website has 

been designed for versatility, and we will continue to make adjustments to meet member needs.

1  Tablet view of cl.cobar.org.
2  Article view.
3  From the Courts page.

CONTRIBUTE
Bar News is always looking for pictures and descriptions of legal events happening 
throughout Colorado. Snapshots taken with a phone camera work great! To contribute 
pictures, simply email them to Jessica Espinoza-Murillo at jespinoza@cobar.org, and be 
sure to select the largest file size when prompted.

1 2 3
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Judge Gary Jackson Receives 2020 Greco Award
Judge Gary Jackson has been named the 2020 Greco Award recipient by the 

Colorado County Judges Association. The award was named after the late 

Judge Anthony Greco and recognizes county judges who exemplify the traits 

to which all judges should aspire.

Judge Jackson was appointed to the bench in January 2013 and assigned 

to the criminal division of Denver County Court. Previously, he served as a 

Denver Deputy District Attorney from 1970 to 1974, becoming the first African 

American to fill that role, and served as the only African American Assistant US Attorney from 

1974 to 1976. He also was a partner in the law firm of DiManna, Eklund, Ciancio & Jackson 

and later DiManna & Jackson. Judge Jackson has been a strong proponent of diversity in the 

legal profession and on the bench throughout his career. He has been recognized with several 

awards, including the CBA Award of Merit. 

Young Lawyers in Action
Steven A. 
Flaxman is 
an associ-
ate attorney 
at Tueller & 
Gibbs, LLP in 

Denver. He received a BS from 
Florida State University, grad-
uated with a JD from the Uni-
versity of Miami School of Law 
in 2016, and is dually licensed 
to practice law in Florida and 
Colorado. Flaxman began 
his career litigating personal 
injury protection (PIP) matters 
at ROIG Lawyers in Miami, 
Florida. In 2018, he moved to 
Colorado, specializing in litiga-
tion for construction defects 
and personal injury cases. Ste-
ven has extensive experience 
representing national insur-
ance companies for a large 
firm with locations across the 
Western United States and 
possesses a litigator’s finely 
developed understanding of 
how legal cases live, breathe, 
and are defended. With Tueller 
& Gibbs, LLP, Steven focuses 
on statewide rural and urban 
litigation cases, such as prop-
erty and agricultural disputes. 
He uses his legal knowledge 
to leverage positive results 
for all of his clients, which 
range from individuals to large 
homeowners associations and 
developers. In true Colorado 
spirit, Steven rejuvenates by 
skiing, mountain biking, and 
immersing himself in the out-
doors. 

Send your stories of young 
lawyers taking meaningful 
action in court to jespinoza@
cobar.org.

Barristers Benefit Canteen
The Colorado and Denver Bar Associations are pleased to report that the 2020 Barristers Benefit 

Ball raised over $33,000 to support Metro Volunteer Lawyers. This year’s all-virtual event featured 

a raffle for three property getaways. Winners were Stacy Carpenter (Summer Vail), Jon and Mo 

Watson (Steamboat), and Kevin McReynolds (Winter Vail). The associations congratulate these 

lucky winners and thank all of the participants and sponsors of this year’s event!

Jackson.

Paint It Forward
On October 9, the CBA YLD partnered with Wine and Design to host a virtual wine and painting 

fundraiser. Attendees were mailed paint, paintbrushes, and a pre-stenciled canvas. Then, on 

the night of the event, they logged into Zoom, where an instructor helped them channel their 

inner artists. The event raised approximately $670 for the University of Colorado Dean’s Fund 

for Excellence. 

Participants display their creations on Zoom.
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Pro Bono Spotlight
Last year, I was engaged in 
an acrimonious guardianship 
battle with a family member 
over my ailing father. Having 
just moved from California 
to Colorado, I was 100% 
alone and ill-equipped to 
plead my case. I couldn’t 
afford an attorney, but I 
couldn’t not afford to have 
an attorney represent me. I 
contacted Ivonne Esparza, 
Metro Volunteer Lawyers 
legal services coordinator and 
guardian angel, who ultimately 
matched me with attorney 
Stephen Cook of Smith & 
Cook, LLC and his insanely 
organized paralegal, Shannon 
Cleary. From the instant we 
spoke, I knew Steve would 
assume control of the situation 
and victoriously defend 
my position as my father’s 
guardian. With soothing 
equanimity, Steve led me step-
by-grueling step through this 
protracted process. His legal 
acumen, authenticity, and 
compassion proved invaluable 
assets during an ordeal that in 
turn blew my mind and broke 
my heart. I cannot say enough 
about the triumvirate of Steve 
Cook and Shannon Cleary of 
Smith & Cook, LLC and Ivonne 
Esparza of the MVL for their 
exemplary representation 
and humanity. My eternal 
gratitude.

Help us celebrate attorneys 
who are providing assistance 
free of charge to clients in 
need. Email your pro bono sto-
ries to jespinoza@cobar.org.

CTLA Spring . . . ish Dinner 
The Colorado Trial Lawyers Association traditionally holds its annual awards dinner in May. 

This year, due to the pandemic, the CTLA got creative and hosted an outdoor Spring…ish Dinner 

on October 8 at the Denver Zoo.

During the event, CTLA honored Lorraine Parker of Parker Lipman, LLP with the Kenneth 

Norman Kripke Lifetime Achievement Award. For more than three decades, Parker has proven 

herself to be a trusted trial advocate as a leading attorney in personal injury and medical 

malpractice cases. She is a member of the CTLA Board of Directors and co-chair of the Medical 

Malpractice Committee.

The CTLA also recognized Nicole Quintana from Ogborn Mihm LLP with the New Trial 

Lawyer of the Year Award; Alana Anzalone of Anzalone Law Offices, LLC with the Outstanding 

Service to CTLA Award; Aimee Wagstaff of Andrus Wagstaff with the Access to Justice Award; 

and Dave Repsher, Amanda Repsher, and Karen Mahany with the Consumer Protection Award.

In addition, CTLA presented the prestigious Case of the Year Award to Aimee Wagstaff, David 

Wool, and Kathryn Forgie of Andrus Wagstaff, PC, along with Jennifer Moore of the Moore Law 

Group, for their work on Hardeman v. Monsanto Co.  Hardeman, a California landowner, used 

Roundup weed killer for three decades and was diagnosed with non-Hodgkin’s lymphoma. The 

case was the first and only federal trial to hold Monsanto accountable after it was aware that its 

product caused cancer and posed dangers to consumers. It also gained worldwide attention 

after making public the documents that showed Monsanto had knowledge of the dangers 

associated with Roundup since the 1970s.

1

2

1  Nicole Quintana 
thanks CTLA, Ogborn 
Mihm LLP, and her 
family after receiving 
the New Trial Lawyer of 
the Year Award.
2  Lorraine Parker, 
Lifetime Achievement 
Award honoree, reflects 
on what it means to be a 
trial attorney. 

AROUND THE BAR   |  BAR NEWS
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Free! Login to cobar.org and click on the Casemaker link.

I found it on Casemaker.

Casemaker?

Yes. Casemaker. You get it for 
free as a member of the 
Colorado Bar Association.
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email advertising@cobar.org for information about display advertising in Colorado Lawyer.

AROUND THE BAR   |   LAWYERS’ ANNOUNCEMENTS

Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 1

March  February 1

April  March 1

May  April 1

June  May 1

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 1

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Colorado Lawyer staff will no longer 

provide layout/design services.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact  Jessica 

Espinoza-Murillo at advertising@cobar.

org.

Questions?
Contact Jessica Espinoza-Murillo at 

advertising@cobar.org.



DE C E M B E R  2 0 2 0     |     C O L OR A D O  L AW Y E R      |      67

Family Law, Civil & Business Litigation

10375 Park Meadows Dr. Suite 520  |  Lone Tree, CO  |  303.858.8090  | gri�thslawpc.com

Your Future
Protecting

Jennifer Schaffner
Special Counsel

Jaycey DeHoyos
Associate Attorney

Jamie Paine
Associate Attorney

Griffiths Law is pleased to announce 
the addition of three attorneys who 

have recently joined our firm. We are 
thrilled to have them on our team to 

help with your Family Law needs. 
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The Harris Law Firm proudly welcomes Andrew Stein, Jeffrey Shepard, and Eric Limegrover
as Associate Attorneys.

Denver • Englewood • Evergreen • harrisfamilylaw.com • 303-515-5000

950 17TH STREET SUITE 1600 DENVER, CO 80202

We are proud to announce our 
new managing director, Kim Martin.

303.825.8400 303.825.6525T F  o t te n john son .com

Doing great things.

AROUND THE BAR   |   LAWYERS’ ANNOUNCEMENTS
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Coombe Curry Rich & Jarvis is pleased to announce the  
addition of associate attorney Tina X. Xu.  Tina’s 
practice will focus on Civil Litigation, Construction 
Defect and Family Law. 

1660 Lincoln St., Ste. 2950, Denver, CO 80264 
303.572.4200 | xu@ccrjlaw.com | ccrjlaw.com 

 
                                                                  Tina X. Xu 
                                                                   Associate 
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THE LAW FIRM OF

BAYER & CAREY P.C.
IS PLEASED TO ANNOUNCE THAT

LAURA C. YEAGER
HAS JOINED THE FIRM AS AN ASSOCIATE.

MS. YEAGER WILL PARTICIPATE 

IN OUR CIVIL LITIGATION PRACTICE,

EMPHASIZING DEFENSE OF INSURANCE 

POLICYHOLDERS AND THEIR INSURERS 

THROUGHOUT THE STATE OF COLORADO.

SEPTEMBER 23, 2020

GARY L. PALUMBO MATTHEW J. WEEBER

TERI L. VASQUEZ RORY L. FRANCIS

PETER M. SPIESSBACH JOHN T. MAURO

LAURA C. YEAGER

TELEPHONE (303) 830-8911

FACSIMILE (303) 830-8917

1660 N. DOWNING STREET        DENVER, COLORADO  80218

Congratulates

www.hbcboulder.com

921 Walnut Street | Suite 200 | Boulder, CO 80302
Telephone 303.442.6514 | Fax 303.442.6593

Christopher W. Ford
Personal Injury Litigation – Plaintiffs

Baine P. Kerr
Medical Malpractice Law – Plaintiffs

Kimberly M. Hult
Medical Malpractice Law – Plaintiffs

Glen F. Gordon
Personal Injury Litigation – Plaintiffs

On Their Selection for Inclusion in

THE BEST LAWYERS IN AMERICA® for 2021

David J. Driscoll
Commercial Litigation; Insurance Law;

Litigation – Insurance; Personal Injury Litigation – Plaintiffs

Since 1891

Congratulates

www.hbcboulder.com

921 Walnut Street | Suite 200 | Boulder, CO 80302
Telephone 303.442.6514 | Fax 303.442.6593

William D. Meyer
Commercial Litigation

Brad Peterson
Construction Law

On Their Selection for Inclusion in

THE BEST LAWYERS IN AMERICA® for 2021

Since 1891

Jonathan B. Boonin
Employment Law – Individuals

John B. Greer
Employment Law – Management

AROUND THE BAR   |   LAWYERS’ ANNOUNCEMENTS
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Dispute  
Resolution  
Systems 
 

JAMS is pleased to announce 

Hon. Robert L. McGahey Jr..  
  

410 17th STREET, #2440 · DENVER, CO 80202 
PH: 303.534.1254 · WEB: JAMSDENVER.COM 

 

has joined our panel. 
 

Congratulates

www.hbcboulder.com

921 Walnut Street | Suite 200 | Boulder, CO 80302
Telephone 303.442.6514 | Fax 303.442.6593

On Their Selection for Inclusion in

THE BEST LAWYERS IN AMERICA® for 2021

Connie Tromble Eyster
Trusts and Estates

Since 1891

Jane C. Paddison
Trusts and Estates

Maureen E. Eldredge
Corporate Law

James L. Carpenter Jr.
Corporate Law and Governance;
Mergers & Acquisitions Law

 

Marianne H. Luu-Chen, J.D.

A 2014 graduate of Indiana University Robert 

H. McKinney School of Law, Marianne focuses 

her practice in the areas of estate planning, 

trust and estate administration, and family 

wealth planning and management. 

Marianne’s experience in estate planning 

was honed as an attorney at Ballard Spahr LLP, Donelson Barry, LLC, and as a 

solo practitioner in Boulder. Marianne currently serves on the Colorado 

Supreme Court’s Standing Committee on the Colorado Rules of  Professional 

Conduct and is an active member of the Trust and Estate Section of the 

Colorado Bar Association.

HBC is pleased to welcome of counsel to the firm:
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The Dan Caplis Law Firm is 
proud to announce that

6400 S Fiddler’s Green Circle, Ste. 2200
Greenwood Village, CO 80111

(303) 770 5551  |  dancaplislaw.com

Henry Miniter 

has joined the Firm.

Henry will continue to focus 
his practice on litigating 
catastrophic injury cases.

Mr. Lugo will focus his practice on medical 
malpractice, employment law, financial 
litigation, personal injury, HOA and  
property issues.

Ms. Losching’s practice focuses on medical 
malpractice, health and hospital law, 
construction, premise liability, homeowners 
association matters, commercial litigation 
and employment matters.  

Nixon Shefrin Ogburn Drew has proven success in litigation, 
trial and arbitration. Rodrigo and Stephanie will be valuable 
assets to our firm as we continue to represent clients in 
the fields of civil litigation, professional liability, insurance, 
employment, business and commercial litigation.

5619 DTC Parkway, Suite 1200
Greenwood Village, CO 80111

(303) 773-3500 
www.nixonshefrin.com

IS PLEASED TO ANNOUNCE THE ADDITION OF TWO ASSOCIATES
RODRIGO LUGO & STEPHANIE LOSCHING

Proud to Announce

David S. Manush 
Has Joined the Firm

David S. Manush
(303) 628-3697
dmanush@irelandstapleton.com

As a litigation attorney, David’s
practice focuses on construction
law and professional liability. 

www.irelandstapleton.com | (303) 623-2700
Denver | Grand Junction

AROUND THE BAR   |   LAWYERS’ ANNOUNCEMENTS
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GOT KNOWLEDGE? 
Pass It On!

Build your résumé
Earn CLE credits

Flex your writing muscles
Connect with others

Promote your expertise
Become even more of an expert

Every CBA member is an expert at something, and we encourage you to share this 

expertise with your colleagues. Writing for Colorado Lawyer is a great way to: 

Best of all, your contributions promote competence and professionalism among your peers. 

Turn to page 106 to contact a coordinating editor today and share your ideas!
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Robert Perine Fullerton
April 1, 1929–May 25, 2020

Robert Perine Fullerton 

(Bob), 91, died peacefully 

on May 25, 2020, holding his 

beloved wife’s hand. 

A Denver native, Bob’s 

family came to Colorado 

in 1859. The son of Paul and Helen Fullerton, 

Bob grew up in the Park Hill neighborhood, 

went to East High School, and graduated from 

Dartmouth College.  He earned his law degree 

from University of Denver and became a judge 

at age 29. Bob spent most of his judicial career 

in Denver District Court, serving on the bench 

over 40 years. Lawyers and fellow judges lauded 

him for his even temperament and fairness. He 

received the Judicial Excellence Award from 

the Denver Bar Association in 1987.  Bob was 

also a popular adjunct professor of business 

and hotel and restaurant law at the University 

of Denver for many years. 

Bob prioritized helping others, serving on 

numerous boards and foundations, including 

the Colorado Judicial Institute, Central City 

Opera, National Sports Center for Disabled 

Skiers, Denver Public Schools Foundation, 

Fairmount Cemetery, and Arapahoe House. 

Clubs included the Colorado Arlberg Club and 

the Denver Gyro Club.

An avid outdoorsman, Bob was an Eagle 

Scout, climbed most of Colorado’s 14ers, and 

skied until he was 83 years old. He even skied 

all 12 months for a couple of years, taking 

advantage of St. Mary’s glacier in the warm 

months. Bob also loved fly fishing, tennis, golf, 

and swimming.

When Bob married Beverlee Henry, they 

embarked on a joyous journey of friends, social 

events, music, and travel. Family was Bob and 

Bev’s top priority. Nothing brought Bob more 

joy than family gatherings and playing with 

grandchildren, all of whom adored him. Bob 

was unconditionally supportive and loving, and 

had an engaging sense of humor. He leaves a 

legacy of wisdom, integrity, fairness, kindness, 

humor, and a zest for life. He will be greatly 

missed and forever remembered. 

Bob is survived by his wife Beverlee Henry 

Fullerton; son Greg Fullerton (Susan); daughter 

Linda Fullerton Clark (Gray); grandchildren 

Connor, Abby, Alisse, and Olivia; step-children 

Lauri Henry Hamill (Blair), Ann Henry Volk 

(Joe), and Don Henry (Elsa); step-grandchildren 

Lindsay Cocos (Brian), Taylor Hamill (Amy), 

and Arika Drake; and step-great-grandchildren, 

Jonah and Talia.

Donations in Bob’s memory may be made 

to the Central City Opera, the Henry-Fullerton 

Cultural Opportunity Fund through the Univer-

sity of Denver’s Newman Center, or a charity of 

the donor’s choice.

H. Earl Moyer, Jr.
March 25, 1929–October 23, 2020

Earl Moyer, beloved hus-

band, father, grandpa, and 

great-grandpa, passed away 

in his sleep on October 23, 

2020, at age 91. 

Earl was born in Colo-

rado City, Texas on March 25, 1929. As a teen 

he was an ice man, a paperboy, and worked in 

the oil fields. He joined the US Army right out 

of high school and served in Occupied Japan. 

After his service, Earl went to the University of 

Tulsa and then on the University of Colorado Law 

School and Westminster Night College of Law 

In Memoriam

(now DU Law School). He had a solo law practice 

in Lakewood for many years and later formed a 

partnership with his dear friend Leonard Beal, 

and then the young whippersnapper John R. 

Vranesic. After helping a great many people, he 

retired in 2013, having practiced for 57 years. 

Beyond his love of his family and the law, 

Earl was an avid reader, golfer, poker player, 

and sports fanatic. 

Richard D. Robb
March 20, 1929–September 24, 2020

Richard Robb, 91, retired 

Pueblo District Court judge, 

passed away peacefully on 

September 24, 2020, at Joni 

Fair Hospice in Pueblo.

Robb was born March 

20, 1929 in Denver to Dr. Guel and Dorothy 

Robb. He attended Denver public schools, 

graduating from South High School. He received 

both his BA and law degree from the University 

of Denver. Robb was admitted to practice law 

before the Colorado state courts and the US 

District Court in 1953 and moved to Pueblo 

to join a private law practice that same year. 

He later became a named partner in the firm 

of Lattimer, Robb and Naylor.

Robb was a pillar of the Pueblo community. 

During his tenure in local government, Robb 

served on the Pueblo City Council from 1960 

to 1963, his final two years as president. One 

of his proudest moments was personally wel-

coming President John F. Kennedy to Pueblo 

for the dedication of the Frying Pan–Arkansas 

Project (Lake Pueblo State Park) while serving 

as president of the Pueblo City Council. From 

1964 to 1974, he served as assistant attorney 

general for the State of Colorado in the Pueblo 
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Regional Office representing the Colorado State 

Hospital, Pueblo Regional Center, Colorado State 

Fair, Southern Colorado State College (now CSU 

Pueblo), and other Colorado State agencies.

In 1973, Robb was appointed district court 

judge in Pueblo County, and he served in that 

position until his retirement in 1993. “Those 20 

years on the bench were challenging, rewarding 

and definitely the highlight of my legal career,” 

he later wrote. Robb served as chief judge, 

Tenth Judicial District, from 1989 to 1991. After 

retirement, he established a private law firm 

and practiced from 1995 to 1999.

Judge Robb was a member of the CBA, 

Pueblo County Bar Association, Denver Bar As-

sociation, Colorado District Judges Association, 

and Supreme Court Judicial Advisory Council. 

Well after his second retirement, he also served 

as a member of the Chemical Demilitarization 

Citizens Advisory Commission in Pueblo.

In addition to his professional accomplish-

ments, “the Judge,” as he was endearingly known 

to those close to him, valued his time with his 

family. He was first married to Rose Robb for 

19 years. Later, he married Patricia W. “Pat” 

Robb in 1971, and they were together for 38 

years, enjoying their mountain home near Rye, 

Colorado until Pat’s passing in 2009. 

The Judge was an avid sports fan and enjoyed 

working on his ranch (“Robb Ranch”), fishing, 

boating, and photography. He is survived by his 

children Janet (Tim) Murphy, Jean Weisbrod, 

JoAnne (Robert) Purkey, Jim (Jackie) Robb, and 

Steele Wotkyns, and their families, including nine 

grandchildren and nine great-grandchildren. 

Donations in his name are welcome to the 

Sangre de Cristo Community Care, St. Jude 

Children’s Research Hospital, and the Alzhei-

mer’s Association.  

The In Memoriam section honors the 
lives and careers of recently deceased 
CBA members. The CBA relies on cor-
respondence from members for this 
information. To help us recognize as 
many members as possible, please 
send notices to Susie Klein at sklein@
cobar.org. This is a complimentary ser-
vice, and high-resolution photos are 
welcomed.

SOLACE is Here to Help

Visit 
cobar.org/SOLACE

Contact 
solace@cobar.org

SOLACE offers crisis support 
to judges, lawyers, paralegals, 
legal assistants, law firm and 
court employees and their 
family members. When a legal 
professional’s work is impacted 
by a potentially life-altering 
event such as serious illness or 
injury, SOLACE’s convenient and 
confidential system will match 
them with volunteers who can 
provide assistance.
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Notice of Request 
for Comments

Rules Governing Admission to the 
Practice of Law in Colorado

Deadline for Comments: 
December 7, 2020 at 5 p.m.

The Colorado Supreme Court requests 

written public comments by any interested 

person on proposed Rules 203.2, 203.3, 203.4, 

205.3, 205.4, 205.6, 208.2, and 209.5 of the 

Rules Governing Admission to the Practice of 

Law in Colorado. Written comments should 

be submitted to Cheryl Stevens, Clerk of the 

Supreme Court. Comments may be mailed or 

delivered to 2 East 14th Avenue, Denver, CO 

80203 or emailed to cheryl.stevens@judicial.

state.co.us and received no later than 5 p.m. on 

December 7, 2020. The Clerk will post written 

comments on the Colorado Supreme Court’s 

website.

By the Court:
Monica M. Márquez

Justice, Colorado Supreme Court

Note: The proposed amendments can be 

found on the Court’s website at https://www.

courts.state.co.us/Courts/Supreme_Court/

Rule_Changes.cfm

Rule Change 2020(30) Colorado Rules 
of Professional Conduct

Rule 1.5. Fees

(a)–(b) [NO CHANGE] 

(c) A “contingent fee” is a fee for legal services 

under which compensation is to be contingent 

in whole or in part upon the successful accom-

plishment or disposition of the subject matter 

of the representation. 

(1) The terms of a contingent fee agreement 

shall be communicated in writing before or 

within a reasonable time after commencing the 

representation and shall include the following 

information: 

(i) The names of the lawyer and the client; 

(ii) A statement of the nature of the claim, 

controversy or other matters with reference 

to which the services are to be performed, 

including each event triggering the lawyer’s 

right to compensation; 

(iii) The method by which the fee is to be deter-

mined, including the percentage or amounts 

that will accrue to the lawyer in the event 

of settlement, trial or appeal, or other final 

disposition, and whether the contingent fee will 

be determined before or after the deduction of 

(A) costs and expenses advanced by the lawyer 

or otherwise incurred by the client, and (B) 

other amounts owed by the client and payable 

from amounts recovered; 

(iv) A statement of the circumstances under 

which the lawyer may be entitled to compen-

sation if the lawyer’s representation concludes, 

by discharge, withdrawal or otherwise, before 

the occurrence of an event that triggers the 

lawyer’s right to a contingent fee; 

(v) A statement regarding expenses, including 

Colorado Supreme Court 
Rules Committees
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(A) an estimate of the expenses to be incurred, 

(B) whether the lawyer is authorized to advance 

funds for litigation-related expenses to be 

reimbursed to the lawyer from the recovery, 

and, if so, the amount of expenses the lawyer 

may advance without further approval, and (C) 

the client’s obligation, if any, to pay expenses if 

there is no recovery; 

(vi) A statement regarding the possibility that a 

court will award costs or attorney fees against 

the client; 

(vii) A statement regarding the possibility that 

a court will award costs or attorney fees in favor 

of the client, and, if so, how any such costs or 

attorney fees will be accounted for and handled;

(viii) A statement informing the client that if the 

lawyer wishes to hire a lawyer in another firm to 

assist in the handling of a matter (“associated 

counsel”), the lawyer will promptly inform the 

client in writing of the identity of the associated 

counsel, and that (A) the hiring of associated 

counsel will not increase the contingent fee, 

unless the client otherwise agrees in writing, 

and (B) the client has the right to disapprove 

the hiring of associated counsel and, if hired, 

to terminate the employment of associated 

counsel; and 

(ix) A statement that other persons or entities 

may have a right to be paid from amounts 

recovered on the client’s behalf, for example 

when an insurer or a federal or state agency 

has paid money or benefits on behalf of a 

client in connection with the subject of the 

representation. 

(2) A contingent fee agreement must be signed 

by the client and the lawyer. 

(3) The lawyer shall retain a copy of the con-

tingent fee agreement for seven years after the 

final resolution of the case, or the termination 

of the lawyer’s services, whichever first occurs. 

(4) No contingent fee agreement may be made 

(i) for representing a defendant in a criminal case, 

(ii) in a domestic relations matter, where pay-

ment is contingent on the securing of a divorce 

or upon the amount of maintenance or child 

support, or property settlement in lieu of such 

amounts, or 

(iii) in connection with any case or proceeding 

where a contingency method of a determination 

of attorney fees is otherwise prohibited by law. 

(5) Upon conclusion of a contingent fee matter, 

the lawyer shall provide the client a written 

disbursement statement showing the amount 

or amounts received, an itemization of costs and 

expenses incurred in handling of the matter, 

sums to be disbursed to third parties, including 

lawyers in other law firms, and computation of 

the contingent fee. 

(6) No contingent fee agreement shall be en-

forceable unless the lawyer has substantially 

All past issues of Colorado Lawyer are 
available to CBA members via Casemaker. 
Once logged into the CBA website, follow 
these steps:

1. Visit www.cobar.org/Casemaker.
2. Select “Click here to Enter Casemaker.”
3. Select “Colorado.”
4. Select “The Colorado Lawyer.”
5. Browse issues by date, or select        

“Advanced Search” to search by           
keyword, title, or author.

Questions? Contact Susie Klein, 
sklein@cobar.org, or Jodi Jennings, 
jjennings@cobar.org.

IS ON CASEMAKER
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complied with all of the provisions of this Rule. 

(7) The form Contingent Fee Agreement fol-

lowing the comment to this Rule may be used 

for contingent fee agreements and shall be 

sufficient to comply with paragraph (c)(1) of 

this Rule. The authorization of this form shall 

not prevent the use of other forms consistent 

with this Rule. Nothing in this Rule prevents a 

lawyer from entering into an agreement that 

provides for a contingent fee combined with one 

or more other types of fees, such as hourly or 

flat fees, provided that the agreement complies 

with this Rule insofar as the contingent fee is 

concerned. 

(d)–(h) [NO CHANGE] 

COMMENT 

[1]–[2] [NO CHANGE] 

[3] Repealed. 

[4]–[5] [NO CHANGE] 

Contingent Fees 

[6] Contingent fees, whether based on the recov-

ery or savings of money, or on a nonmonetary 

outcome, are subject to the reasonableness 

standard of paragraph (a) of this Rule. In de-

termining whether a particular contingent fee 

is reasonable, or whether it is reasonable to 

charge any form of contingent fee, a lawyer 

must consider the factors that are relevant 

under the circumstances. Applicable law may 

impose limitations on contingent fees, such as 

a ceiling on the percentage allowable, or may 

require a lawyer to offer clients an alternative 

basis for the fee. E.g., 28 U.S.C. § 2678 (limiting 

percentage of fees in Federal Tort Claims Act 

cases); C.R.S. § 8-43-403 (limiting percentage of 

contingent fee in certain worker’s compensation 

cases). The prohibition on contingent fees in 

certain domestic relations matters does not 

preclude a contract for a contingent fee for 

legal representation in connection with the 

recovery of post-judgment balances due under 

support, maintenance or other financial orders 

because such contracts do not implicate the 

same policy concerns. 

[6A] The scope of representation in a contin-

gent fee agreement should reflect whether 

the representation includes the handling of 

counterclaims, third-party claims to amounts 

recovered, and appeals. 

[6B] A lawyer may include a provision in a 

contingent fee agreement setting forth the 

lawyer’s agreement to reimburse the client for 

any attorney fees and costs awarded against the 

client. A provision in a contingent fee agreement 

in which the client must reimburse the lawyer 

for any attorney fees or costs awarded against 

the lawyer may be improper. 

[6C] Nothing in this Rule prohibits a lawyer from 

arranging, in the contingent fee agreement or 

otherwise, for a third party to guarantee some 
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or all of the financial obligations of the client 

in the contingent fee agreement. 

[6D] Third parties often hold claims to amounts 

recovered by the lawyer on behalf of the client. 

The lawyer may be required, as a matter of 

professional ethics, to pay these amounts from 

the proceeds of a recovery and not to disburse 

them to the client. 

[6E] A tribunal may award attorney fees to 

the client under a fee-shifting provision of a 

contract or statute or as a sanction for discovery 

violations or other litigation misconduct. The fee 

agreement may provide for a different allocation 

of such an award of fees as between the client 

and the lawyer depending on the circumstances 

giving rise to the award, such as whether the 

fees are awarded as a sanction for improper 

conduct that necessitated additional effort by 

the lawyer, or whether the fees are awarded 

under a contractual or statutory fee-shifting 

provision. This rule does not limit the ways 

in which clients and lawyers may contract to 

allocate awards of attorney fees; however, the 

lawyer must comply with the reasonableness 

standard of paragraph (a) of this Rule. 

[6F] A conversion clause is a provision in a 

contingent fee agreement that notifies clients 

they may be liable for attorney fees in quantum 

meruit or on another alternate basis if the 

contingent fee agreement is terminated before 

the occurrence of the contingency. See, form 

FROM THE COURTS   |   COURT BUSINESS

Contingent Fee Agreement, ¶ (4). A conversion 

clause that requires payment of the alternate fee 

immediately upon termination, and regardless 

of the occurrence of the contingency, would 

discourage most clients from discharging their 

lawyer. Few clients have the financial means to 

pay a contingent fee from their own resources, 

with no guarantee of replenishment by a recovery 

from a third party. Therefore, a conversion 

clause that requires payment of the alternate 

fee immediately upon termination may be 

appropriate only if (a) the client is sophisticated 

in legal matters, has the means to pay the fee 

regardless of the occurrence of the contingency, 

and has specifically negotiated the conversion 

clause; and (b) the contingent fee agreement 

expressly requires payment of the alternate fee 

immediately upon termination. 

[7]–[18] [NO CHANGE]

Amended and Adopted by the Court, En Banc, 
October 1, 2020, effective January 1, 2021. 

By the Court: 
Monica M. Márquez 

Justice, Colorado Supreme Court

Rule Change 2020(31) 
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Chapter 23.3 Rules Governing 
Contingent Fees

[Repealed and reenacted as amended in Colo. 

RPC 1.5(c), effective January 1, 2021.]

Amended and Adopted by the Court, En Banc, 
October 1, 2020, effective January 1, 2021. 

By the Court: 
Monica M. Márquez 

Justice, Colorado Supreme Court  
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No. 20PDJ024. People v. Hodgson. 9/28/2020.

The Presiding Disciplinary Judge approved the 

parties’ conditional admission of misconduct 

and suspended Heather S. Hodgson (attorney 

registration number 33183) for 30 days, all stayed 

pending successful completion of a two-year 

period of probation, with conditions, including 

compliance with the terms of her criminal 

probation. Hodgson’s disciplinary probation 

took effect on September 28, 2020. The sanction 

took into account substantial mitigation for 

personal and emotional problems.

Hodgson represented a client in a federal 

civil suit against the client’s insurance company. 

During the lawsuit, Hodgson requested multiple 

extensions of time, including one out of time, 

to respond to a summary judgment motion. 

She did not tell her client about the summary 

judgment motion nor mention the order grant-

ing summary judgment. She was unaware of 

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE

Disciplinary 
Case Summaries

this order because her PACER account had 

been suspended earlier for failure to pay a 

fee. On several occasions her client requested 

information about the settlement negotiations 

and the upcoming trial, but Hodgson never 

responded. The court later assessed costs 

against Hodgson’s client, after Hodgson failed 

to submit a response to a proposed bill of 

costs that the opposing party filed. The client 

independently learned of the order granting 

summary judgment and the order assessing 

costs against him, and he sent Hodgson a text 

with this information. Hodgson thereafter failed 

to communicate with him. She gave him no 

notice that the representation ended or that 

she would not complete any additional work 

on the matter. She also failed for more than four 

months to turn over his file to his new counsel, 

even though she initially acknowledged his 

request for the file. 

In a separate matter, Hodgson pleaded 

guilty to driving under the influence, with one 

prior alcohol offense. She was sentenced in 

October 2019 to 15 days in jail, followed by 24 

months of supervised probation and another 

24 months of unsupervised probation. She was 

also ordered to complete 75 hours of commu-

nity service, submit to an alcohol evaluation, 

complete education and therapy, attend a 

12-step program, and do random sobriety 

testing. Hodgson was given a week to report 

for her jail sentence either in Jefferson County 

or Eagle County; due to misunderstandings, 

she reported to neither. An arrest warrant was 

issued, but the warrant has since been vacated 

and her probation has been reinstated. Hodgson 

did not report her conviction to disciplinary 

authorities within 14 days of the date of her 

conviction, as required under CRCP 251.20(b). 

Through this conduct, Hodgson violated 

Colo. RPC 1.3 (a lawyer shall act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 1.4(a)(3) (a lawyer shall 

keep a client reasonably informed about the 

status of the matter); Colo. RPC 1.4(a)(4) (a 

lawyer shall promptly comply with reasonable 

requests for information); Colo. RPC 1.16(d) (a 

lawyer shall protect a client’s interests upon 

termination of the representation, including 

by returning any papers to which the client 
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is entitled); Colo. RPC 3.4(c) (a lawyer shall 

not knowingly disobey an obligation under 

the rules of a tribunal); and Colo. RPC 8.4(b) 

(it is professional misconduct for a lawyer to 

commit a criminal act that reflects adversely 

on the lawyer’s honesty, trustworthiness, or 

fitness as a lawyer in other respects). The case 

file is public per CRCP 251.31. 

No. 20PDJ045. People v. Krall. 10/9/2020.

The Presiding Disciplinary Judge approved the 

parties’ conditional admission of misconduct 

and suspended David Howard Krall (attorney 

registration number 06550) for six months, 

with the requirement that he petition for rein-

statement, if at all, under CRCP 251.29(c). In 

such a proceeding, Krall must prove by clear 

and convincing evidence that he has been 

rehabilitated, has complied with disciplinary 

orders and rules, and is fit to practice law. Krall’s 

suspension was effective November 13, 2020.

Beginning in 2004, Krall represented a 

client in a dispute with his client’s homeowners 

association (HOA). The parties settled in 2010. 

The HOA did not fulfill its obligations under 

the agreement, and Krall told his client that he 

would work to obtain the HOA’s compliance 

with the settlement terms. Instead, he stopped 

returning his client’s phone calls. Krall did not 

speak with his client in person until 2018, when 

he again promised to get the HOA to comply 

with the settlement. But Krall’s client was 

thereafter unable to contact him. His client’s 

situation remains unresolved.

In a second client matter, Krall agreed in 

October 2017 to represent a client in a breach 

of contract case. Krall stopped communicating 

with his client soon after accepting the case. The 

client called Krall many times in December 2017 

and eventually went to Krall’s office in person. 

The receptionist informed him that Krall had 

undergone knee surgery but was doing fine. 

By January 2018, the client could no longer 

reach anyone at Krall’s office. Meanwhile, the 

client’s matter proceeded, and neither Krall nor 

his client appeared at the case management 

conference. In March 2018, the court issued an 

order to show cause why sanctions should not 

enter against the client for failure to appear at 

the conference. Krall did not send a copy of the 

order to his client, and he did not file a response. 

The plaintiff then moved for default judgment. 

Again, Krall did not send a copy of the motion 

to his client or submit a response, and the court 

entered default judgment against his client. His 

client first learned of the default judgment in 

2019 after receiving a letter from the plaintiff 

requesting full payment of the judgment. Krall’s 

client paid another lawyer $15,000 to move to 

set aside the default judgment.

Through this conduct, Krall violated Colo. 

RPC 1.3 (a lawyer shall act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 1.4(a) (a lawyer shall rea-

sonably communicate with the client); and 

Colo. RPC 1.16(a)(2) (a lawyer shall withdraw 

from representation if the lawyer’s physical or 

mental condition materially impairs the lawyer’s 

ability to represent the client).

The case file is public per CRCP 251.31.

No. 20PDJ001. People v. Swarts. 9/15/2020.

The Presiding Disciplinary Judge approved the 

parties’ conditional admission of misconduct 

and disbarred Kem W. Swarts (attorney registra-

tion number 29242), following entry of summary 

judgment against him. The disbarment took 

effect September 15, 2020. 

Swarts was administratively suspended in 

June 2008 for failing to comply with continuing 

legal education requirements. He was also 

administratively suspended in August 2008 for 

failing to pay outstanding attorney registration 

fees. 

In June 2010, Swarts was suspended for 

disciplinary reasons for three months, with the 

requirement that he petition for reinstatement; 

he was suspended because he represented his 

wife in a traffic matter while he was under an 

administrative order of suspension. He was never 
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reinstated from that suspension. In April 2018, 

Swarts was suspended for an additional three 

years for practicing law while subject to a dis-

ciplinary suspension; his suspension stemmed 

from his decision to draft and send a letter to an 

insurance company purporting to represent a 

client involved in a skiing accident. Swarts was 

never reinstated from that suspension. 

In October 2002, Swarts and a corporate 

client entered into a fee agreement for various 

corporate legal services. The company had no 

other lawyers save for Swarts. Between 2003 and 

2018, Swarts submitted invoices to the company, 

seeking payment for his legal services. Despite 

his suspension from the practice of law, Swarts 

invoiced the client for legal work, including 

drafting operating agreements, a commercial 

lease, and a mutual release, and the client paid 

him legal fees totaling tens of thousands of 

dollars. Swarts also provided legal advice. Swarts 

never told anyone within the corporation that 

he was suspended from the practice of law, and 

the current president of the corporation did not 

know until late 2018 that Swarts’s law license 

was suspended.

Through this conduct, Swarts violated Colo. 

RPC 3.4(c)(1) (a lawyer shall not knowingly 

disobey an obligation under the rules of a 

tribunal); Colo. RPC 5.5(a)(1) (a lawyer shall 

not practice law without a valid law license or 

other specific authorization); and Colo. RPC 

8.4(c) (it is professional misconduct for a lawyer 

to engage in conduct involving dishonesty, 

fraud, deceit, or misrepresentation). 

The case file is public per CRCP 251.31. 

No. 20PDJ066. People v. Thatcher. 10/14/2020.

The Presiding Disciplinary Judge approved the 

parties’ conditional admission of misconduct 

and disbarred Mark Thomas Thatcher (attorney 

registration number 25275). The disbarment 

took effect October 14, 2020. 

In July 2020, Thatcher pleaded guilty to theft, 

a class 3 felony. As part of his plea, Thatcher 

admitted that between April 2015 and January 

2019 he unlawfully, feloniously, and knowingly 

took money belonging to a company and an 

investor group, and that he knowingly used, 

concealed, or abandoned a thing of value so 

as to permanently deprive the company and 

investor group of its use or benefit. In his criminal 

case Thatcher agreed to a 10-year probationary 

sentence, which includes payment of $400,000 

in restitution to the company. He failed to timely 

report his conviction to disciplinary authorities.  

Through this conduct Thatcher violated 

Colo. RPC 8.4(b) (it is professional misconduct 

for a lawyer to commit a criminal act that 

reflects adversely on the lawyer’s honesty, 

trustworthiness, or fitness as a lawyer in other 

respects) and Colo. RPC 3.4(c) (a lawyer shall 

not knowingly disobey an obligation under the 

rules of a tribunal).

The case file is public per CRCP 251.31.   

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge 
and are provided as a service by the 
CBA; the CBA cannot guarantee their 
accuracy or completeness. Full opinions 
are available on the Office of the 
Presiding Disciplinary Judge website at 
www.coloradosupremecourt.com/PDJ/
PDJ_Decisions.asp.
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No. 19-1048. United States v. Ansberry. 
9/23/2020. D.Colo. Judge McHugh. US Sentencing 

Guidelines—Substantial Risk of Death or Serious 

Bodily Injury—Attempted Use of a Weapon of 

Mass Destruction—Terrorism.

Defendant was living in Nederland, Colorado 

in 1971 when his friend was found murdered. 

No charges were filed at the time, but in 1996 the 

former town marshal confessed to the murder. In 

2016, defendant returned to Nederland because 

he felt “compelled to action.” He constructed a 

homemade bomb and placed it in a duffle bag 

in the parking lot of a retail center close to the 

Nederland Police Office. Defendant attempted 

to detonate the device remotely several times 

around 5 a.m., but it failed to detonate. Several 

hours later, a Nederland police officer found 

the duffle bag and determined it contained a 

Summaries of 
Selected Opinions

bomb. Bomb squads detonated the bomb after 

several attempts. Federal agents later arrested 

defendant at a Chicago airport.

Defendant pleaded guilty to one count 

of use or attempted use of a weapon of mass 

destruction against a person or property in the 

United States in violation of 18 USC § 2332a(a)

(2). In his written plea statement, he defined 

the elements of the offense as the “attempt to 

use” a statutorily defined destructive device 

“against property within the United States.” 

At the plea hearing, defendant explained he 

was pleading guilty to attempting to detonate 

a destructive device that was not capable of 

causing mass destruction or mass casualties 

in a deserted shopping center. Following an 

evidentiary sentencing hearing, the district 

court assigned defendant a total offense level 

of 36 and a criminal history category of VI, 

and sentenced him to 324 months in prison. 

On appeal, defendant argued that the district 

court abused its discretion by setting his base 

offense level at 24 because the district court 

found only that he intended to create a risk 

without finding he actually created that risk. 

Under US Sentencing Guideline (USSG) § 

2K1.4(a)(1)(A), a sentencing court is to set the 

base offense level at 24 if the offense knowingly 

created a substantial risk of death or serious 

bodily injury to any person other than a par-

ticipant in the offense. Here, the district court 

expressly found that defendant actually created 

the requisite risk. Further, there was sufficient 

evidence that defendant created a substantial 

risk of death or serious bodily injury, including 

expert testimony that the bomb was capable 

of detonating. Therefore, the district court did 

not clearly err in finding that defendant created 

a substantial risk. 

Defendant also argued that the district court 

erred by basing the USSG § 3A1.2(a) official 

victim enhancement on conduct related to 

the offense rather than on facts immediate-

ly related to his offense of conviction. The 

enhancement does not apply to an offense 

against property or to any other offense unless 

the facts immediately related to the offense, 

not any additional relevant conduct, support 

its application. Here, based on the plea, the 

facts immediately related to the offense of 
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conviction were that defendant attempted 

to use a destructive device against property 

in the early hours of the morning. However, 

the district court reasoned that defendant 

victimized police officers because he left the 

bomb where a police officer could pick it up. 

Therefore, the court did not limit its analysis to 

only the facts immediately related to defendant’s 

offense, and it erred in considering additional 

related conduct. 

Defendant further argued that the district 

court erred in applying the terrorism enhance-

ment. The USSG § 3A1.4 terrorism enhancement 

can be applied only if the conduct against 

which a defendant retaliates is objectively 

government conduct. Here, despite evidence 

that the conduct defendant retaliated against 

was not objectively government conduct, the 

district court applied the enhancement while 

refusing to find whether the targeted conduct 

objectively constituted government conduct. 

Accordingly, the district court reversibly erred.

The sentence was vacated and the case was 

remanded for resentencing. 

Nos. 18-2164 & 2167. United States v. Abousel-
man. 9/29/2020. D.N.M. Judge Ebel. Pueblo 

Water Rights—Aboriginal Water Rights—Extin-

guishment by Sovereign Authority—Interlocutory 

Appeal. 

 This litigation began in 1983 as an action to 

allocate water rights of the Pueblos of Jemez, 

Santa Ana, and Zia in the Jemez River in New 

Mexico. The litigation presents a myriad of 

issues that are being litigated in stages. This 

appeal is from the district court’s determination 

that the Pueblos’ aboriginal water rights were 

extinguished by Spain’s assertion of sovereignty 

over the region in the 1500s. Because this is 

a critical ruling that could dispose of many 

remaining issues, the issue was certified and 

accepted for interlocutory appeal. The con-

trolling question is whether aboriginal water 

rights can be extinguished by the imposition of 

sovereign authority without any affirmative act.

It is undisputed that the Pueblos possessed 

aboriginal water rights to the Jemez River 

in connection with their aboriginal title. In 

finding that the aboriginal water rights were 

extinguished, the district court found that Spain 

allowed the Pueblos to continue their use of 

water and did not take any affirmative act to 

decrease the amount of water the Pueblos were 

using. The Tenth Circuit held that aboriginal 

rights can only be extinguished by a sovereign’s 

affirmative act. An intent to extinguish can only 

be found when there is affirmative sovereign 

action focused at a specific right held by an 

Indian tribe that was intended to have, and 

had, a sufficiently adverse impact on the right 
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at issue. Here, while Spain had the authority 

to undertake water rights adjudications in the 

case of conflicts, no such adjudication was 

ever made by Spanish or Mexican authorities 

regarding the Jemez Valley waters used by the 

Pueblos. Accordingly, there was no indication 

that Spain intended to extinguish any aboriginal 

rights of the three Pueblos. Further, there was 

no evidence that the Pueblos ever decreased 

their water usage or were unable to increase 

their usage.

The order was reversed and the case was 

remanded for further proceedings. 

No. 19-8025. Sanderson v. Wyoming Highway 
Patrol. 9/30/2020. D.Wyo. Judge Ebel. Title VII 

of the Civil Rights Act—Retaliation—Exhaustion 

of Administrative Remedies—Hostile Work 

Environment—Summary Judgment—Exclusion 

of Expert Witness Testimony.

Plaintiff joined the Wyoming Highway 

Patrol (WHP) in 2007 and received numerous 

accolades for her work. Notwithstanding her 

performance, she endured rumors of sexual 

promiscuity. In 2015, plaintiff was promoted 

to Division O, which is tasked with protecting 

the governor and state legislature. She was 

trained as WHP’s first female K9 handler. 

Plaintiff faced extensive resistance from her 

colleagues in Division O, including derogatory 

comments based on gender, and ostracization. 

Plaintiff spoke with supervisors on at least 

four occasions about the challenges she was 

facing with her colleagues. In 2016, following 

an argument with a dog trainer, plaintiff was 

removed from Division O and demoted to 

her prior position. Plaintiff filed a charge of 

discrimination with the Equal Employment 

Opportunity Commission (EEOC) and received 

a right to sue letter in 2017.

Plaintiff brought three claims against the 

WHP under Title VII of the Civil Rights Act. 

WHP moved for summary judgment on all 

claims. The district court dismissed plaintiff’s 

retaliation claim without prejudice due to failure 

to exhaust administrative remedies. It granted 

WHP’s motion for summary judgment on the 

hostile work environment claim, concluding that 

plaintiff had not carried her burden of showing 

“sufficiently severe or pervasive” discrimination. 

The district court also excluded the testimony 

of plaintiff’s expert witness under F.R.E. 702. 

Following a trial, the jury entered a verdict in 

favor of WHP on plaintiff’s discrimination claim. 

Plaintiff appealed the dismissal of her re-

taliation claim, alleging that the facts raised in 

her response to WHP’s position statement put 

WHP on notice as to her theory of retaliation as 

alleged in her complaint. An EEOC charge must 

contain facts concerning the discriminatory and 

retaliatory actions underlying each claim. The 

reasonable and likely scope of the investigation 

is determined by the allegations contained in the 

charge itself, rather than in the charge and any 

responsive documents, including the rebuttal. 

Here, plaintiff ’s EEOC charge was based on 

events that occurred after her demotion, while 

her complaint alleged that she complained to 

supervisors about unequal treatment before 

her demotion and was demoted as a result of 

those complaints. Therefore, the charge did 

not put WHP on notice as to plaintiff’s theory 

of pre-demotion retaliation in the complaint. 

Accordingly, the district court properly dis-

missed the retaliation claim for failure to exhaust 

administrative remedies. 

Plaintiff also challenged the district court’s 

exclusion of her endorsed expert witness, who 

would have testified about gender stereotypes in 

law enforcement. The district court concluded 

that the testimony was not reliable because 

the expert did not explain how her experience 

led to her conclusions, and it was not relevant 

because gender stereotypes are within the 

juror’s common knowledge and experience. 

Plaintiff failed to show that the district court 

abused its discretion in excluding the expert 

testimony on these bases.

Plaintiff also appealed the district court’s 

summary judgment on the hostile work en-
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vironment claim. To sustain a hostile work 

environment claim, a plaintiff must show that (1) 

he or she was discriminated against because of 

sex, and (2) the discrimination was sufficiently 

severe or pervasive such that it altered the terms 

or conditions of the employment and created 

an abusive work environment. Here, plaintiff 

presented evidence that she faced persistent 

rumors relating to sexual relationships and 

there was a male-dominated environment 

in Division O. A jury could find that the cited 

acts, which were more than isolated and fleet-

ing, constituted a hostile work environment. 

Therefore, the district court erred in entering 

summary judgment.

The dismissal of the retaliation claim without 

prejudice and the order excluding the testimony 

of plaintiff ’s expert witness were affirmed. 

The ruling that WHP was entitled to summary 

judgment on the hostile work environment 

claim was reversed and the case was remanded 

for further proceedings.

No. 19-2127. United States v. Cruz. 10/9/2020. 

D.N.M. Judge Briscoe. Fourth Amendment Search 

and Seizure—Motion to Suppress—Probable 

Cause—Warrantless Entry into Home—Exigent 

Circumstances.

Defendant was on federal probation and 

was known to have trafficked drugs in the 

past. Officers received information from both a 

confidential informant and a confidential source 

that defendant was trafficking large amounts 

of methamphetamine and heroin. Officers 

arranged a drug buy through the confidential 

source in hopes of conducting an investigative 

detention with defendant to convince him to 

“flip” on a bigger target. They did not intend 

to search defendant’s home because they did 

not believe he would store drugs there. When 

officers approached defendant, he ran back 

onto his property and into his house despite 

officers’ instructions for him to stop and get on 

the ground. The testifying detective believed that 

defendant was going to destroy evidence and 

pursued him into the home. Officers arrested 

defendant when he emerged from his bath-

room. Following Miranda warnings, defendant 

consented to a full search of his residence and 

vehicle, where officers found and recovered 

large quantities of methamphetamine and 

heroin along with several firearms.

Defendant was charged with multiple drug 

and weapons charges. He moved to suppress 

the evidence police recovered during the search 

of his residence and vehicle. The district court 

denied defendant’s motion to suppress, con-

cluding that the warrantless entry into his home 

was supported by probable cause and justified 

by exigent circumstances—specifically, the 

destruction of evidence and the hot pursuit 

of a suspect. Defendant entered a conditional 

guilty plea to possession of heroin with intent 

to distribute and to possession of a firearm 

during a drug trafficking crime. The district 

court then sentenced defendant to 360 months’ 

imprisonment. 

Defendant argued on appeal that the district 

court erred in denying his motion to suppress, 

contending that evidence should have been 

excluded because it was the result of an un-

lawful search and seizure. When analyzing 

warrantless arrests that begin outside the home 

and end with police chasing a suspect into 

his or her residence, courts analyze whether 

police had probable cause to make the arrest 

in the first place and then whether exigent 

circumstances existed to justify the officers’ 

intrusion into the home. Here, based on the 

totality of the circumstances, including the 

officers’ knowledge of defendant’s criminal 

history, detailed and corroborated information 

from confidential informants, and defendant’s 

behavior at the drug buy, there was probable 

cause for defendant’s arrest. 

The Tenth Circuit employed a four-part 

test to determine whether the likelihood of 

destruction of evidence justified the warrantless 

entry. The test requires the officer’s entry to 

be (1) pursuant to clear evidence of probable 
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cause, (2) available only for serious crimes 

and in circumstances where the destruction of 

evidence is likely, (3) limited in scope for the 

minimum intrusion necessary to prevent the 

destruction of evidence, and (4) supported by 

clearly defined indicators of exigency that are 

not subject to police manipulation or abuse. 

As discussed above, the officers had probable 

cause to arrest defendant. Defendant did not 

dispute that drug trafficking is a serious crime 

or that the officers’ entry was limited in scope 

to the minimum intrusion necessary to prevent 

the destruction of evidence. Defendant disputed 

that the destruction of evidence was likely, but 

under the circumstances, the detective’s belief 

that defendant would try to destroy evidence 

was justified. Defendant also argued that the 

police impermissibly created an exigency 

by setting up a controlled buy but failing to 

obtain a warrant. However, defendant created 

the exigency for the officers to enter his home 

when he fled from them.

Defendant also argued that the hot pursuit 

exception to the warrant requirement was 

inapplicable. Here, the hot pursuit exception 

applied because the record demonstrated that 

officers were in immediate or continuous pursuit 

of defendant from a public street into his home 

after he fled, in an effort to apprehend him. 

The denial of the motion to suppress was 

affirmed.

  

No. 19-8034. United States v. Koch. 10/9/2020. 

D.Wyo. Judge Murphy. Child Pornography 

Sentencing—Special Condition of Supervised 

Release—First Amendment—Plain Error.

Defendant pleaded guilty to receipt of child 

pornography. The presentence investigation 

report increased the offense level by five levels 

because defendant engaged in a pattern of 

activity involving the sexual abuse or exploita-

tion of a minor. This background included a 

prior Indiana state felony conviction for child 

molesting and an ongoing investigation in 

Wyoming for sexual abuse of a minor. The 

district court sentenced defendant to a 20-year 

term of incarceration, followed by a 10-year 

term of supervised release. Without objection, 

the court also ordered defendant to comply 

with a “sexual material prohibition” special 

condition of supervised release, which extended 

to “sexually oriented and sexually stimulating 

images or messages.”

For the first time on appeal, defendant 

asserted that the district court erred in im-

posing the prohibition without first making 

particularized findings justified by compelling 

circumstances and based on an individual 

assessment of his case. Under US Supreme 

Court precedent, the First Amendment protects 

the rights of individuals to possess sexually 

explicit materials involving adults. This right 

is fundamental. When neither a statute nor a 

sentencing guideline requires or recommends a 

condition of supervised release, the sentencing 

court is expected to provide a reasoned basis for 

applying the condition to the specific defendant. 

And when a court imposes a special condition 

that invades a fundamental right or liberty 

interest, the court must justify the condition 

with compelling circumstances. Further, it is 

patently clear in the Tenth Circuit that before 

a district court can impose a special condition 

implicating a fundamental right it must set forth, 

on the record, defendant-specific findings that 

show a compelling interest.

Here, the district court did not analyze or 

explain how restricting access to non-por-

nographic sexually oriented materials would 

aid in defendant’s rehabilitation or protect the 

public. In the absence of any findings, it was 

impossible for defendant to contest and for the 

Tenth Circuit to resolve as a substantive matter 

whether the prohibition satisfied statutory im-

peratives or  served a compelling governmental 

interest. Accordingly, the district court erred, 

and the error was plain. 

The sexual material prohibition was va-

cated and the case was remanded for further 

proceedings. 
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Nos. 19-1214 to -1218. Speidell v. United States. 
10/20/2020. D.Colo. Judge Briscoe. IRS Enforce-

ment Authority—Retail Marijuana—26 USC § 

280E Tax Deduction Disallowance—Discrepancy 

Between Federal and State Law.

The parties to this appeal are Speidell and 

various business entities affiliated with marijua-

na dispensaries in Colorado. Speidell is believed 

to be or to have been an owner of some of the 

business entities. The Internal Revenue Service 

(IRS) is auditing the parties’ prior year federal 

tax returns under 26 USC § 280E. It requested 

information and sent summonses to the parties 

but only received partial responses that were 

insufficient to substantiate the figures shown 

on their tax returns. For example, the parties did 

not produce information reported to Colorado’s 

Marijuana Enforcement Division (MED). The 

IRS responded by serving summonses on MED 

and the parties’ financial institutions. The parties 

petitioned to quash the summonses, and the 

IRS moved to dismiss the petitions and enforce 

the summonses. The district court denied the 

motions to quash and granted the motions to 

enforce. The district court denied Speidell’s 

individual petition to quash for lack of subject 

matter jurisdiction because it was not timely filed.

On appeal, the parties challenged the IRS’s 

ability to investigate and impose tax consequenc-

es upon them. In general, the IRS has broad 

latitude to issue summonses in connection with 

determining tax liability and collecting any such 

liability. But the IRS must show that it has not 

made a referral to the Department of Justice for 

criminal prosecution and must demonstrate 

good faith in issuing the summonses by estab-

lishing the factors set forth in United States v. 

Powell, 379 US 48 (1964). Powell requires the IRS 

to make a showing that (1) the investigation will 

be conducted pursuant to a legitimate purpose, 

(2) the inquiry may be relevant to the purpose, 

(3) the information sought is not already within 

the IRS’s possession, and (4) administrative 

steps required by the Internal Revenue Code 

have been followed. Here, there is no genuine 

dispute of material fact that the IRS met the 

Powell factors nor as to any alleged lack of good 

faith or abuse of process. 

Speidell asserted that the IRS waived sov-

ereign immunity by filing a motion to enforce 

the summons, and the district court’s decision 

to grant the motion confirms the existence 

of subject matter jurisdiction. Here, the IRS 

phrased its arguments in the alternative, asking 

the district court to enforce the summonses 

only if it denied the IRS’s motions to dismiss 

pursuant to Fed. R. Civ. P. 12(b)(1). The IRS 

clearly did not waive sovereign immunity or 

invite the district court to bypass the issue of 

subject matter jurisdiction. The district court’s 

dismissal of Speidell’s petition on timeliness 

grounds was proper. 

The decisions denying or dismissing the 

motions to quash and granting the motions to 

enforce were affirmed.  
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2020 COA 141. No. 17CA1583. People v. 
Martinez. Criminal Law—Victim Impact 

Evidence—Prosecutorial Misconduct—Expert 

Testimony—Theory of Defense Instruction. 

A.R. spent a night drinking at a bar. When 

she woke up the next morning in her home 

she was obviously injured but did not recall 

most of the events of the previous evening. 

A.R. went to the hospital for a sexual assault 

examination, and DNA obtained during the 

examination matched that of defendant. A 

jury found defendant guilty of sexual assault 

on a victim incapable of appraising the nature 

of her conduct.

On appeal, defendant argued that the district 

court erred by admitting irrelevant and highly 

Summaries of 
Published Opinions

prejudicial victim impact evidence regarding 

A.R.’s depression and close suicidal scare and 

failing to grant his motion for a mistrial after 

the jury heard the evidence. Victim impact 

evidence is evidence relating to a victim’s 

personal characteristics and the physical, 

emotional, or social impact of a crime on its 

victim and the victim’s family. Victim impact 

evidence is admissible only if it tends to show 

the circumstances or the context of the crime. 

Here, the testimony of A.R. and her mother 

described the toll that the sexual assault took 

on A.R. and thus constituted victim impact 

evidence. However, the prosecutor did not 

show that the victim impact evidence made 

any material fact or element of the offense more 

or less probable. Therefore, the victim impact 

evidence was not relevant to determining wheth-

er defendant committed the crime charged 

and had the potential to shift the jury’s focus 
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improperly from deciding whether defendant 

committed the crime to whether a guilty verdict 

would assuage A.R.’s trauma. Accordingly, the 

trial court erred, but the error was harmless in 

light of the overwhelming evidence of defen-

dant’s guilt. And because defendant failed to 

show that he was substantially prejudiced by 

the admission of the victim impact evidence, 

the district court did not abuse its discretion in 

denying his motion for a mistrial.  

Defendant also contended that the district 

court committed reversible error by allowing 

the prosecutor to present a generic tailoring 

argument during closing that created an un-

justifiable inference of guilt based solely on 

defendant’s presence at trial. A prosecutor 

may make specific tailoring arguments but not 

generic tailoring arguments. Here, although 

the prosecutor argued that defendant tailored 

his testimony to fit other witnesses’ testimony, 

the prosecutor tied her argument to evidence 

in the record. Therefore, the prosecutor did not 

use a generic tailoring argument and the trial 

court did not err.

Defendant further contended that the district 

court plainly erred by permitting the prosecutor 

to elicit expert testimony from the detective 

without designating or qualifying the detective as 

an expert witness. Here, the prosecutor elicited 

testimony regarding the detective’s background, 

training, and experience but did not seek to 

qualify him as an expert witness. The detective 

testified about the type and extent of injuries 

resulting from a sexual assault and a victim’s 

demeanor during a police interview following a 

sexual assault. This testimony required special-

ized experience, knowledge, or training, so the 

detective’s opinions amounted to impermissible 

expert testimony and was improper. However, 

given the detective’s qualifications, defense 

counsel’s failure to object to the testimony, 

and the overwhelming evidence of guilt, the 

admission of the testimony did not constitute 

plain error.

Defendant also asserted that the district court 

erred by refusing to give the jury his tendered 

theory of defense instruction. Because defen-

dant’s proposed instruction was argumentative, 

the district court did not abuse its discretion by 

rejecting and modifying this instruction.

Defendant further contended that the trial 

court’s cumulative errors deprived him of a fair 

trial. Although the Court of Appeals identified 

two errors, there was no reversible cumulative 

error because those errors did not substantially 

prejudice defendant’s right to a fair trial.

Lastly, defendant’s constitutional chal-

lenge to the Colorado Sex Offender Lifetime 

Supervision Act (SOLSA) was rejected due to 

his failure to explain how SOLSA violated his 

constitutional rights and how the divisions that 

previously addressed this issue erred.

The judgment was affirmed.

2020 COA 142. No. 18CA1072. People v. 
Burgandine. Criminal Law—Stalking.

Defendant relentlessly texted and called 

his ex-girlfriend for seven hours. Many of the 

texts and calls contained threats against her 

and others. A jury found defendant guilty of 

harassment and credible threat stalking.

On appeal, defendant contended that the 

term “contacts” in CRS § 18-3-602(1)(a), under 

which the prosecution charged him, can’t 

reasonably be interpreted to include general 

communications such as phone calls and 

text messages because phone calls and text 

messages fall under a different subsection 

of the stalking statute covering “any form of 

communication,” and he was not charged 

under that subsection. Because he was not 

charged under the latter subsection, defendant 

maintained that insufficient evidence supported 

his credible threat stalking conviction and it 

must be vacated. The Court of Appeals con-

strued the term “contacts” under subsection 

(1)(a) to include phone and text message 

communications, according to the plain and 

ordinary meaning of the word. Further, the 

evidence sufficiently supported defendant’s 

conviction.

The judgment was affirmed.

2020 COA 143. No. 19CA0014. People v. Rice. 
Criminal Law—Restitution.

Defendant pleaded guilty to one count of 

first degree aggravated motor vehicle theft, 

display of unlawful license plates. At sentencing, 

the district court left open the specific amount 

of restitution for 91 days, and 99 days after 

defendant’s sentence it entered a restitution 

order of $3,056.82.

On appeal, defendant argued that the district 

court was required to enter a restitution order 

within 91 days of the conviction. Under the 

Colorado restitution statute, if a district court 

decides at sentencing to defer its decision 

regarding the appropriate amount of restitu-

tion, it must determine the specific amount of 

restitution within 91 days  following the order 

of conviction unless good cause is shown for 

extending the time period. Here, the record 

reflects that following defendant’s conviction, 

the trial court was proactively attending to the 

unresolved restitution issue but ultimately 

missed the 91-day deadline by mere days due 

to docket scheduling. This procedural history 

constitutes an implied showing of good cause 

to extend the time period for determining 

restitution.

Defendant also argued that the prosecutor 

failed to prove by a preponderance of the evi-

dence that he proximately caused the damage to 

the victim’s vehicle. In the context of restitution, 

proximate cause is a cause that in natural and 

probable sequence produced the claimed injury 

and without which such injury would not have 

been sustained. Here, defendant had purchased 

the vehicle only weeks before it was recovered 

and it had been stolen for almost a year, and 

there was no evidence in the record of when the 

damages were sustained. Accordingly, the record 

contains insufficient evidence that defendant 

more likely than not proximately caused the 

damages. Notwithstanding, defendant’s plea 

agreement explicitly contemplates a restitution 

award covering dismissed charges. Here, defen-

dant initially was charged with one count of first 

degree aggravated motor vehicle theft (causing 

$500 or more in property damage), which charge 

was dismissed. Therefore, the record supports 

the imposition of modified restitution of $500 

in consideration of the dismissed count. 

The restitution order was affirmed in part 

and reversed in part, and the case was remanded 

with instructions to award restitution in the 

modified amount of $500.

2020 COA 144. No. 19CA0804. Suydam v. LFI 
Fort Pierce, Inc. Employment Law—Going and 
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Coming Rule—Jury Instruction—Voluntary 

Dismissal—Non-Party at Fault.

Suydam was struck by two cars while riding 

his bicycle through an intersection and was 

rendered a quadriplegic. Brewer, an employee 

of LFI Fort Pierce, Inc. (LFI), was the driver of 

the first car, and Tecmire was the driver of the 

second car.

Suydam and his wife filed a lawsuit against 

Brewer, LFI, and Tecmire, alleging that LFI was 

liable for any damages awarded against Brewer 

because she was performing job duties for 

LFI at the time of the accident. They obtained 

a default against Tecmire after he failed to 

respond to their complaint. Following a six-

day trial, a jury awarded the Suydams more 

than $54 million in damages, including more 

than $32 million for physical impairment 

or disfigurement. The jury determined that 

Brewer (and LFI) was responsible for 90% of 

the damages and Tecmire was responsible for 

the remaining 10%.

On appeal, LFI argued that the trial court 

erred by failing to give the jury a separate 

instruction on the “going and coming” rule, 

which addresses when an employer is liable 

for the actions of an employee who is traveling 

between work and home or another personal 

destination. LFI’s principal defense at trial was 

that Brewer was driving home and not working 

for LFI when she struck Suydam, and both 

of LFI’s proposed jury instructions referred 

to “driving home from work.” However, the 

evidence showed that at the time of the incident 

Brewer was engaged in an act or performing 

a duty under the express or implied direction 

of LFI. Further, the scope of work instruction 

the court gave the jury was supported by the 

evidence at trial. Accordingly, the trial court 

did not abuse its discretion by rejecting LFI’s 

tendered going-and-coming instructions.

LFI also argued it was error to change Tec-

mire’s status from a defaulted defendant to a 

nonparty on the second day of trial and that 

error is grounds for a new trial. However, the 

change in status did not prejudice LFI because 

the trial court instructed the jury at the beginning 

of trial that Tecmire was liable to the Suydams 

and a cause of their damages. Thus, the trial 

court did not err.

LFI also challenged the damages award on 

grounds that (1) the Suydams’ counsel imper-

missibly argued that the jury should calculate 

damages for physical impairment or disfigure-

ment on a per diem basis, and (2) the damages 

award must be set aside because Colorado law 

does not draw a meaningful distinction between 

those noneconomic damages that are subject 

to a statutory cap and noneconomic damages 

for physical impairment or disfigurement, 

which are not capped. The court declined to 

address these arguments because they were 

not properly preserved.

The judgment was affirmed.

October 15, 2020

2020 COA 145. No. 19CA0186. Smith v. Surgery 
Center at Lone Tree, LLC. Negligence—Negli-

gence Per Se—Corporate Practice of Medicine 

Doctrine—Vicarious Liability.

Smith visited SpineOne Spine & Sports 

Medical Clinic (SpineOne) for an evaluation 

of her back pain. Khan, a SpineOne employee 

and Smith’s treating physician, performed an 

epidural injection in her spine at Surgery Center 

at Lone Tree, LLC (SCLT), an ambulatory surgical 

center (ASC). Khan used the drug Kenalog 

off-label (in a way not approved by the US Food 

and Drug Administration) and did not obtain 

Smith’s informed consent to his off-label drug 

use. Smith subsequently lost all feeling in her 

lower extremities. She was eventually diagnosed 

with paraplegia and remains permanently 

paralyzed below the waist.

Smith and her husband sued Khan, Spine-

One, and SCLT. The Smiths settled their claims 

against Kahn before trial, and the trial court 

dismissed their claims against SpineOne. As 

to SCLT, a jury found in the Smiths’ favor and 

awarded them $14,905,000 in damages. Applying 

the Health Care Availability Act (HCAA), the 

trial court reduced the verdict to $6,974,692.27. 

SCLT appealed the judgment, and the Smiths 

cross-appealed the reduction of the award 

under the HCAA. SCLT argued that the Smiths’ 

negligence claims against it are barred by the 

corporate practice of medicine doctrine and 

thus should not have been submitted to the jury. 

The corporate practice of medicine doctrine 

prohibits a corporation that employs a physician 

from interfering with the physician’s medical 

judgment. The decision to administer a certain 

medication to a patient in a certain situation is 

a medical decision made by a physician alone. 

Because SCLT could not dictate to Khan how 

he could use Kenalog, SCLT cannot be held 

vicariously liable for Khan’s negligent adminis-

tration of that drug. Further, a health care facility 

generally has no obligation to obtain a patient’s 

informed consent. Accordingly, as a matter of 

law, the trial court should have dismissed the 

corporate negligence and uninformed consent 

claims against SCLT.  

SCLT also argued that the Smiths’ claim 

for negligence per se should not have been 

submitted to the jury. Here, the Smiths’ neg-

ligence per se claim relied on state licensing 

regulations for ASCs and federal regulations 

for Medicare reimbursement. These regulations 

were not primarily enacted to protect patient 

safety and therefore cannot serve as the basis 

for a negligence per se claim. 

Because the trial court should have ruled 

in SCLT’s favor as a matter of law, the Court of 

Appeals did not address either the evidentiary 

issues raised by SCLT or the Smiths’ cross-appeal 

challenging the constitutionality of the HCAA.

The judgment was reversed and the case was 

remanded for entry of judgment in favor of SCLT.

2020 COA 146. No. 19CA1325. State Farm 
Mutual Auto Insurance Co. v. Steul. CRCP 

4(m)—CRCP 41(b)—Dismissal of Actions.

Steul was involved in a traffic accident with 

Fehringer, who was insured by State Farm Mutual 

Auto Insurance Co. (State Farm). State Farm 

compensated Fehringer for his injuries, and as 

Fehringer’s subrogee, it sought to recover from 

Steul. Steul’s insurer, Allstate, failed to settle 

with State Farm. One day before the applicable 

statute of limitations expired, State Farm filed a 

complaint against Steul. The next day, the trial 

court issued a delay reduction order requiring 

State Farm to file a return of service within 63 

days of filing the complaint, October 10, 2016.

On October 14, 2016, the trial court notified 

State Farm that the case would be dismissed 

without prejudice 35 days from the date of 

the order unless a return of service, notice 

FROM THE COURTS   |   COLORADO COURT OF APPEALS
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of dismissal, stipulation for settlement, or 

statement showing good cause was filed. State 

Farm thereafter requested and was granted 

two additional extensions of time based on 

allegations that it was having difficulty locating 

Steul. On the day the second extension expired, 

State Farm filed a motion for substituted service. 

The trial court did not rule on that motion, but on 

June 23 it dismissed the case without prejudice.

On December 1, 2017, State Farm filed a 

motion to reinstate the case. The court granted 

the motion and subsequently allowed State Farm 

additional extensions of time to effect substituted 

service. State Farm ultimately served Steul 

through Allstate and filed proof of service on 

December 18, 2018. In January 2019, Steul filed 

a motion to quash untimely service of process 

and dismiss the complaint. The trial court found 

that the service delay was unreasonable and 

granted the motion.

On appeal, State Farm contended that the 

trial court erred by applying the wrong law to 

the dismissal. A trial court has broad discretion 

when determining whether to dismiss a case 

under CRCP 41(b). Here, the trial court properly 

relied on Rule 41(b) and Malm v. Villegas, 2015 

CO 4, which construes Rule 41(b), to analyze 

Steul’s motion and properly applied the law to 

the facts in determining that State Farm failed 

to prosecute its claim. 

State Farm also argued that the trial court 

contradicted its own orders extending the time 

for service under CRCP 4(m) in dismissing its 

claim. While State Farm conceded that Rule 

41(b) is the controlling law, it nonetheless 

objected to the trial court’s reliance on Malm 

because Malm did not interpret or apply Rule 

4(m) to the question of unreasonable delay. 

Rule 4(m) gives trial courts broad discretion 

to extend service deadlines, including the 

ability to grant a plaintiff an extension without 

a showing of good cause or any explicit excuse 

for delay, or to dismiss a case. By contrast, 

when the court considered Steul’s Rule 41(b) 

motion to dismiss for failure to prosecute, it was 

required to evaluate State Farm’s justifications 

for the extended delay and weigh them against 

potential prejudice to Steul. Here, the delay at 

issue extended well beyond the trial court’s 

initial 63-day deadline. The court granted at 

least seven extensions of time and approved 

alternative service methods, and had previously 

reinstated the case after dismissal for failure to 

meet a Rule 4(m) deadline. Because the period 

of delay was so extended, the trial court did 

not err by relying on Malm and Rule 41(b) to 

decide the delay issue rather than Rule 4(m).

Lastly, State Farm argued that the trial court 

erred by failing to consider whether, based on 

public policy concerns, a plaintiff who effects 
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service pursuant to CRS § 42-7-414(3) must be 

given extended time to serve a defendant. While 

this provision allows for service of process on an 

insurance carrier as the agent of the insured un-

der certain circumstances, the plain language of 

subsection (3) contains no indication that it was 

intended to alter plaintiffs’ existing obligations 

under Rule 41(b) or Rule 4(m). Therefore, the 

trial court did not err by declining to consider 

the standards set forth in CRS § 42-7-414(3) in 

connection with the motion to dismiss.

The order was affirmed.

2020 COA 147. No. 20CA0965. Trudgian v. LM 
General Insurance Co. Motor Vehicle Registra-

tion Fees—CRS § 10-4-639(1).

Trudgian purchased auto insurance from LM 

General Insurance Co. (LM). The insured vehicle 

was later damaged in an accident. LM declared 

the vehicle a total loss and gave Trudgian an 

itemized settlement statement. The settlement 

statement did not include reimbursement for 

registration fees Trudgian paid for the vehicle 

for the time following the accident, and LM 

never reimbursed her for those fees.

LM filed a motion asking the trial court to 

decide, as a matter of law, that CRS § 10-4-639(1) 

does not require it to reimburse Trudgian for 

any credit the Department of Motor Vehicles 

gave or would give her for registration fees she 

paid on the vehicle during the period after the 

accident. The trial court found the payments 

mandatory under the statute. 

On interlocutory appeal, LM argued that 

the trial court erred in finding the registration 

fee reimbursement mandatory. However, the 

plain language of CRS § 10-4-639(1) requires the 

insurer to reimburse the insured for registration 

fees associated with the total loss of a vehicle. 

Accordingly, the trial court did not err.

The order was affirmed and the case was 

remanded for further proceedings.

October 22, 2020

2020 COA 148. No. 17CA0807. People v. Ma-
gana. Criminal Law—Arson—Prosecutorial 

Misconduct—Double Jeopardy—Unit of Prosecu-

tion—Criminal Mischief—Merger—Mandatory 

Sentences for Violent Crimes. 

Defendant set fire to his girlfriend’s vehicle, 

which was located in the driveway of the duplex 

where she lived with her family of nine. A family 

of five also resided in the duplex. The fire spread 

to another vehicle and caused extensive damage 

to both duplex units. Defendant was charged 

and convicted of one count of first degree arson 

for each apartment damaged by the fire; one 

count of second degree arson for each car 

damaged by the fire; and one count of fourth 
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degree arson for each person endangered by 

the fire. Defendant was also convicted of the 

lesser included offense of criminal mischief.

On appeal, defendant contended that the 

first degree arson convictions should be reversed 

because there was insufficient evidence for the 

jury to conclude that he knowingly caused the 

duplex to be burned. However, defendant was 

aware that his conduct in igniting a car in three 

places close to the duplex was almost certain to 

set fire to the duplex. Therefore, the evidence 

was sufficient.

Defendant also contended that the prose-

cutor committed misconduct and violated his 

due process rights by misstating the definition of 

“knowingly” during closing argument. Viewed 

in context, the prosecutor’s statement didn’t 

constitute misconduct because the prosecutor 

accurately stated the definition of “knowingly,” 

the comment was isolated, and the jurors were 

given instructions that accurately stated the 

law. Therefore, any possible misconduct was 

harmless beyond a reasonable doubt.

Defendant further argued that the trial court 

violated his right to be free from double jeopardy 

by entering multiple convictions for first, second, 

and fourth degree arson, because the unit of 

prosecution for each level of arson depends 

on the number of acts that he committed, not 

the number of premises or vehicles that were 

burned or the number of persons endangered. 

The unit of prosecution for first degree arson 

permits a separate conviction for each building 

or structure burned or destroyed; for second 

degree arson, the unit of prosecution permits 

separate convictions where distinct property 

belonging to different people was damaged or 

destroyed; and for fourth degree arson, the unit 

of prosecution permits a separate conviction 

for each person placed in danger of death or 

serious bodily injury. Accordingly, the trial 

court didn’t err in entering 14 convictions, 

and defendant’s right to be free from double 

jeopardy wasn’t violated.

Defendant also argued, and the People 

conceded, that the trial court erred by failing 

to merge his conviction for criminal mischief 

into one of his convictions for first degree arson 

because criminal mischief is a lesser included 

offense of first degree arson. 

On cross-appeal, the People contended 

that the trial court imposed an illegal sentence 

when it refused to sentence defendant pursuant 

to the crime of violence statute for his first 

degree arson convictions notwithstanding 

the jury’s findings that both offenses involved 

the use of a deadly weapon. The first degree 

arson statute permits the same evidence to 

support an element and a crime of violence 

sentence enhancer where the prosecution 

proves to the jury beyond a reasonable doubt 

that the fire set by the defendant was capable 

of producing death or serious bodily injury. 

Therefore, the trial court imposed an illegal 

sentence by refusing to sentence defendant 

under the crime of violence act in accordance 

with the jury’s findings. 

The conviction for criminal mischief was 

vacated but the other convictions were affirmed. 

The case was remanded for resentencing and 

correction of the mittimus. 

2020 COA 149. No. 19CA1344. Dunafon 
v. Krupa. Colorado Constitution—Independent 

Ethics Commission—Public Records—Colorado 

Open Records Act—Colorado Open Meetings 

Law—CRCP 106—Amended Complaint.  

The Independent Ethics Commission (IEC) 

received two complaints against Dunafon, the 

mayor of Glendale, which is a home rule munici-

pality. The IEC determined that it had jurisdiction 

to investigate Dunafon because Glendale’s 

ethics code did not create a decision-making 

body sufficiently independent to adjudicate 

the complaints against Dunafon. The IEC held 

nonpublic executive sessions to consider the 

frivolity of the complaints against Dunafon and 

ultimately deemed them nonfrivolous. 

Thereafter, Dunafon requested records of the 

executive sessions in which the IEC discussed 

the complaints, arguing that the materials were 

no longer confidential once the IEC deemed the 

complaints nonfrivolous. The IEC denied this 

and a subsequent request. Dunafon then sued 

to obtain the executive session records under 

the Colorado Open Records Act (CORA) and the 

Colorado Open Meetings Law (COML). The IEC 

moved to dismiss the complaint. The district 

court dismissed the complaint with prejudice 

for lack of subject matter jurisdiction. 

On appeal, Dunafon argued that the dis-

trict court had subject matter jurisdiction 

under CORA to review his request. The IEC 

is an independent, constitutionally created 

commission that is separate from the executive 

and legislative branches and is thus not subject 

to CORA. Therefore, the district court lacked 

subject matter jurisdiction to review Dunafon’s 

records request under CORA. 

Alternatively, Dunafon argued that the 

district court had subject matter jurisdiction to 

review his request under the IEC’s Records Rule. 

Any adopted rule must be consistent with CRS 

§ 24-18.5-101(9), which establishes the district 

court’s subject matter jurisdiction over IEC 

matters and limits that jurisdiction to review of 

the IEC’s final actions concerning a complaint. 

While the Records Rule expressly adopts most 

CORA provisions, to the extent it may be read 

to grant the district court jurisdiction to review 

the IEC’s nonfinal actions, it is invalid because 

the IEC lacked the power to convey subject 

matter jurisdiction upon the district court to 

review denials of record requests.

Dunafon next argued that the district court 

had subject matter jurisdiction under COML 

to review his request. IEC is not a state agency 

under COML. Accordingly, the district court 

lacked jurisdiction over the COML claims and 

appropriately dismissed the complaint.

Dunafon further argued that the district 

court should have granted him leave to amend 

his complaint to add a CRCP 106 claim. Here, 

Dunafon did not file an amended complaint 

accompanied by a motion for leave to amend 

his complaint to add a claim under Rule 106(a)

(4). Further, Dunafon’s original complaint and 

his request to amend were filed outside of the 

Rule 106 time limit. Accordingly, the district 

court lacked jurisdiction to review his Rule 

106(a)(4) claim and did not abuse its discretion.

The judgment was affirmed.

October 29, 2020

2020 COA 150. No. 17CA1127. People v. Oliver. 
Criminal Law—Constitutional Law—First 

Degree Murder—Intent—Deliberation—Fourth 

Amendment Search and Seizure—Investigatory 

Stop—Arrest.
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A.Q., a victim in this case, and four others 

arrived at an apartment complex and encoun-

tered three men they did not recognize. One 

of the men was later identified as defendant. 

Soon after, B.B., a resident at the complex, 

went out to his car in the parking lot. As he 

left his car and began walking back toward his 

apartment, defendant walked up to B.B. and 

fired approximately six bullets at him. Two of 

the bullets struck and killed B.B. and another 

hit A.Q. as she stood on the apartment stairs, 

paralyzing her. 

A nearby police officer saw defendant run-

ning from the area and apprehended him. After 

defendant stopping running, he was cooperative 

with police. Officers ensured that defendant 

was unarmed and obtained his identification 

but left handcuffs on him for approximately 

two hours while they investigated further. A 

jury convicted defendant of first degree murder 

and first degree assault. He was sentenced to 

life plus a consecutive 32 years in the custody 

of the Department of Corrections.

On appeal, defendant contended that there 

was insufficient evidence of intent and deliber-

ation to support his conviction for first degree 

murder. As to intent, a juror could reasonably 

infer from the evidence that defendant’s con-

scious objective was to cause B.B.’s death when 

he fired multiple shots at him at close range. 

Further, the evidence that defendant acted 

angrily and aggressively and remained in or 

near the parking lot for as long as 20 minutes 

before approaching B.B. was sufficient to show 

that he acted after deliberation. The evidence 

was therefore sufficient to support a finding of 

guilt beyond a reasonable doubt.

Defendant also argued that the evidence 

was insufficient to establish that he acted with 

intent when he injured A.Q. Because there was 

sufficient evidence that defendant intended 

to cause B.B. serious bodily injury and, in 

attempting to do so, caused A.Q. serious bodily 

injury, the evidence presented was sufficient to 

support defendant’s conviction of first degree 

assault.

Defendant also contended that the officer 

was not justified in stopping him, and even 

if any initial stop was justified, it eventually 

became an arrest unsupported by probable 

cause and rendered the evidence obtained 

as a result of the stop improper. Here,  the 

initial stop was justified because the officer 

apprehended defendant running from the scene. 

However, the investigatory stop of defendant 

became an arrest when officers failed to remove 

his handcuffs after officer safety concerns 

were dispelled and the officers determined 

defendant’s identity. Because the officers did 

not have probable cause at that time, the arrest 

was unconstitutional. Therefore, the show-up 

identification and gunshot residue obtained as 

a result of the unlawful detention should have 

been suppressed, and the failure to suppress 

this evidence was not harmless beyond a rea-

sonable doubt because it possibly contributed 

to the verdicts. However, the photo arrays 

were compiled using defendant’s identifying 

information, which was obtained during the 

proper investigatory stop. Therefore, the trial 

court did not err by declining to suppress 

the arrays and evidence that witnesses had 

identified defendant in the arrays.

The judgment was reversed and the case 

was remanded for a new trial.

2020 COA 151. No. 19CA1162. Teran v. Regional 
Transportation District. Negligence—Colorado 

Governmental Immunity Act—Waiver—Jury 

Instructions—Prejudgment Interest—Complaint.

Teran was a passenger on a Regional Trans-

portation District (RTD) bus. She was standing 

up and holding on to one of the bus’s handrails 

when the bus driver suddenly stopped the bus 

and she fell. Teran claimed that the handrail 

she was holding came loose when the driver 

braked and thus failed to prevent her from 

falling. Teran sustained injuries to her back 

and shoulder as a result of the fall. She sued 

the bus driver and RTD, asserting two claims of 

negligence. A jury found that the bus driver had 

not acted negligently but that RTD was negligent 

in maintaining the handrail, and its negligence 

caused Teran’s injuries. Accordingly, the trial 

court entered judgment in favor of Teran. 

RTD filed two post-trial motions seeking 

relief from the judgment, one under CRCP 12(h)

(3) and one under CRCP 60(b)(3), arguing that 

it was entitled to immunity under the Colorado 

Governmental Immunity Act (CGIA). The trial 
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court found that RTD’s immunity was waived 

and denied both motions. 

On appeal, RTD argued that the trial court 

erred in denying its post-trial motions because 

it had immunity under the CGIA. Govern-

mental immunity is an issue of subject matter 

jurisdiction. The CGIA provides immunity 

from liability for a public entity in all claims 

for injury that lie in tort. However, sovereign 

immunity is waived by a public entity in an 

action for injuries resulting from a public 

employee’s operation, while in the course of 

employment, of a motor vehicle that the public 

entity owns or leases. Further, a plaintiff need 

not show that a public employee operating a 

motor vehicle acted negligently in operating 

the motor vehicle for this waiver of sovereign 

immunity to apply, provided the plaintiff shows 

that the operation of the motor vehicle was a 

cause of the injuries. Here, the bus driver’s 

sudden stop constituted the operation of a 

motor vehicle by a public employee while in 

the course of employment, and Teran showed 

that her injuries resulted from the bus driver’s 

sudden stop, even though the jury determined 

that the driver was not negligent. Thus, the CGIA 

did not give RTD immunity so as to deprive the 

trial court of subject matter jurisdiction over 

plaintiff’s claim, and the trial court did not err 

in denying RTD’s motions.

RTD also contended that the trial court 

erred by rejecting its tendered jury instructions 

regarding the definition of negligence and the 

CGIA’s definition of “dangerous condition” and 

“maintenance.” Here, there was no error in the 

trial court’s instruction on negligence, and the 

trial court’s decision to reject RTD’s tendered 

instructions was not manifestly unreasonable, 

arbitrary, or unfair. Therefore, the trial court 

did not abuse its discretion. 

Teran cross-appealed, contending that 

the trial court erred by denying, in part, her 

motion to amend judgment for costs and 

interest to include prejudgment interest. Teran’s 

complaint included a catchall prayer for relief 

but did not specifically request prejudgment 

interest. Therefore, Teran failed to meet the 

statutory pleading requirement, and the court 

properly denied her request for prejudgment 

interest.

The judgment and orders denying RTD’s 

post-trial motions and Teran’s request for 

prejudgment interest were affirmed.

2020 COA 152. No. 19CA2326. People in 
the Interest of G.C.M.M. Paternity—Jurisdic-

tion—Child Custody—Allocation of Parental 

Responsibilities—Temporary Injunction—Uni-

form Parentage Act—Uniform Child-Custody 

Jurisdiction and Enforcement Act.
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Father initiated a paternity proceeding in 

Colorado under the Uniform Parentage Act 

(UPA) concerning an unborn child. He sought 

a determination that he was the child’s father 

and an allocation of parental responsibilities. 

A magistrate issued a paternity judgment 

declaring father the child’s parent. When father 

initiated the proceedings, he and mother 

lived in Colorado, but before the child’s birth, 

mother moved to New Hampshire, where the 

child was born. 

The parents stipulated to a parenting plan, 

which the magistrate adopted. A permanent 

orders hearing was scheduled, but before the 

hearing, mother moved to dismiss the action 

based on lack of subject matter jurisdiction 

because the child had lived in New Hamp-

shire since birth. Mother also initiated a child 

custody proceeding in New Hampshire. The 

New Hampshire court stayed its proceeding 

pending resolution of the jurisdictional dispute 

in Colorado. 

The Colorado magistrate determined that 

Colorado retained jurisdiction. Mother sought 

review of the magistrate’s order by a juvenile 

court judge, who determined that the magistrate 

had jurisdiction to determine paternity but not 

to make a child custody determination. The 

court also concluded that the UPA provides no 

authority to restrain a pregnant mother from 

leaving the state. Accordingly, the court (1) 

affirmed the paternity judgment, (2) denied 

mother’s request to dismiss the case, and (3) 

vacated the temporary custody order and 

directed the magistrate to confer with the New 

Hampshire court in accordance with the Uniform 

Child-Custody Jurisdiction and Enforcement 

Act (UCCJEA).

On appeal, father argued that the UCCJEA 

does not limit the Colorado court’s jurisdiction 

to make a custody determination in a paternity 

case. He contended that the UPA confers broader 

jurisdiction to make custody determinations 

than the UCCJEA because the UPA permits 

a juvenile court to acquire jurisdiction when 

a paternity action is initiated before a child’s 

birth. However, the UPA contains no provision 

authorizing a court to make a custody deter-

mination or an allocation of parental respon-

sibilities concerning an unborn child. Further, 

the UCCJEA provisions governing initial child 

custody determinations provide the exclusive 

jurisdictional basis for making a child custody 

determination by a Colorado court, and the 

UCCJEA does not provide a jurisdictional basis 

for a child custody determination concerning 

an unborn child. Accordingly, the juvenile court 

lacked jurisdiction under the UCCJEA. 

Father also contended that the juvenile 

court erred by addressing whether mother had 

violated the temporary injunction because that 

issue was not part of the magistrate’s ruling and 

was unnecessary to address the jurisdictional 

determination. Once a paternity proceeding is 

initiated, under CRS § 19-4-105.5(5)(c)(I)(B) a 

temporary injunction goes into effect restraining 

each parent from removing from the state a 

child who is the subject of the proceeding. Here, 

mother presented this issue to the juvenile 

court in her motion for review. Therefore, the 

juvenile court properly reviewed that aspect of 

the magistrate’s ruling. 

The judgment was affirmed.   
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October 19, 2020

2020 CO 76. No. 19SC50. People v. Struck-
meyer. Mutually Exclusive Verdicts—Legally 

Consistent Verdicts—CRS § 18-1-503(3).

A jury found defendant guilty of both child 

abuse (knowingly or recklessly), a class 3 felony, 

and child abuse (criminal negligence), a class 

4 felony, based on the same criminal conduct. 

A Court of Appeals division concluded that the 

verdicts were logically and legally inconsistent 

and could not be sustained because the class 3 

felony conviction required the jury to determine 

that defendant was aware of the risk of serious 

bodily injury to the child victim, while the 

class 4 conviction required the jury to find that 

defendant was unaware of the risk of serious 

bodily injury to the child victim. Because the 

division believed that the trial court had accepted 

mutually exclusive guilty verdicts, it found plain 

error, reversed the judgment of conviction, and 

remanded the case for a new trial. 

The Supreme Court reversed. In People v. 

Rigsby, 2020 CO 74, ¶ 21, the Court observed 

that CRS § 18-1-503(3) sets up a hierarchical 

system of culpable mental states in which (1) 

“intentionally” or “with intent” is the most 

culpable, “knowingly” is the next most culpable, 

“recklessly” is the next most culpable, and 

“criminal negligence” is the least culpable; 

and (2) proving a culpable mental state nec-

essarily establishes any lesser culpable mental 

state(s). Following Rigsby, the Court held here 

that the guilty verdict for class 3 felony child 

abuse (knowingly or recklessly) and the guilty 

verdict for class 4 felony child abuse (criminal 

negligence), even if logically inconsistent, are 

not legally inconsistent. By returning a guilty 

verdict on child abuse (knowingly or recklessly), 

the jury, as a matter of law, necessarily found 

that  defendant acted with criminal negligence. 

Therefore, even if there is a logical inconsis-

tency between acting knowingly and acting 

with criminal negligence, and between acting 

recklessly and acting with criminal negligence, 

no legal inconsistency exists in either scenario 

based on CRS § 18-1-503(3).
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2020 Grantees 
9to5 Colorado 
A Kid’s Place 
A Woman’s Place, Inc 
CASA Of The Pikes Peak Region, Inc. 
CBA Mock Trial Program 
Center For Legal Inclusiveness 
Central Visitation Program 
Child Advocates — Denver CASA 
Colorado CASA:  
Colorado Freedom of Information Coalition 
Colorado Judicial Institute 
Colorado Juvenile Defender Center 
Colorado Springs Teen Court 
Compañeros, Four Corners Immigrant Resource Center 
Court Care for the Pikes Peak Region  
Crossroads Safehouse Inc 

Hispanic Affairs Project 
Immigrant Legal Center of Boulder County 
Integrated Community 
Justice and Mercy Legal Aid Center (JAMLAC)  
Korey Wise Innocence Project:  
LAW SCHOOL...Yes We Can 
Legal Aid Foundation of Colorado’s COLTAF Program 
Legal Entrepreneurs for Justice  
Northwest Rocky Mountain CASA 
Rise Above Violence 
Rocky Mountain Children’s Law Center 
Rocky Mountain Immigrant Advocacy Network 
Rocky Mountain Legal Center 
Rocky Mountain Victim Law Center 
Tri-County Health Network 
Women’s Resource Center 

 
 

 
 
 
 
 
 
 
 

 
 
Check back next month for more information on our grantees, including The Hispanic Affairs Project's 
Immigration Legal Assistance (ILA) Program (pictured above). 
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BUSINESS 
SERVICES
ABA Books

 ■  CBA members receive a 15% discount on 

ABA books. Use code PAB8ECOB. Visit 

www.americanbar.org/products.

 Clio
 ■  Clio’s industry-leading, cloud-based 

solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount. Visit www.goclio.com/landing/

cobar.

 
Discovery Genie

 ■  On-demand system for reviewing, 

organizing, indexing, and producing 

electronic files. CBA members save 

20% on subscription charges. Visit 

www.discoverygenie.com. Use code 

CBAMEMBER. 

TheFormTool and Doxsera
 ■  Document assembly and automation 

software that can help you reduce 

documentation errors. Easy to use, 

wicked smart. Save 10% by visiting www.

theformtool.com/links/cba.

 

Indexed I/O
 ■  A premium eDiscovery solution, without 

the expensive price tag. Indexed I/O 

provides a scalable, cloud-based solution. 

CBA members receive a discount. Visit 

www.indexed.io/cobar.

Konica Minolta 
 ■  Law firms’ technology demands are 

critical. CBA members receive a rebate 

on hardware purchases. Contact Alyse 

Kochenberger at akochenberger@kmbs.

konicaminolta.us. 

Lenovo
 ■  Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 

30% off the public web price with access 

to flash sales. Visit http://1800members.

com/cobar.

MGMT HQ
 ■  MGMT HQ offers access to monthly 

webinars, white papers, Affinity 

University, and more. Give your team 

the kind of practical, real-world training 

it needs to grow and thrive. Use code 

COBARMEMBER for a 100% discount. 

Visit www.cobar.org/lpm.

MyCase
 ■  MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

Office Depot
 ■  Save up to 80% on office supplies. Visit 

http://1800members.com/cobar.

Page Vault
 ■  On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. Visit page-vault.com/

partners/Colorado-bar-association. 

Practice Panther
 ■  The leading and most user-friendly 

provider of cloud-based practice 

management and billing software for law 

firms. Receive 15% off your first year. Visit 

www.cobar.org/perks#34081-business-

services.

Ruby Receptionists
 ■  Save 6% on this virtual receptionist 

service. Call (866) 611-7829 or visit www.

callruby.com.  

MEMBERSHIP 
PERKS

Full details on all membership perks are available at www.cobar.org. 
For more information, contact Heather Martinez at hmartinez@cobar.org.



DE C E M B E R  2 0 2 0     |     C O L OR A D O  L AW Y E R      |      109

Simple Law
 ■  Manage cases and a practice. Add your 

free attorney profile and start your free trial 

today. Visit www.simplelaw.com.

Smokeball
 ■  Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process. Visit https://info.

smokeball.com/colorado-bar-association-

members.

UPS
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

The UPS Store
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

WordRake
 ■  WordRake software instantly edits briefs, 

letters, and other documents for clearer, 

more concise writing. Save 10% with code 

COBAR. Visit www.wordrake.com.  

FINANCIAL 
SERVICES
ABA Retirement Funds

 ■   Providing affordable 401(k) plans 

exclusively to the legal community for 

50 years. Call (866) 812-3580 for a free 

consultation or visit www.abaretirement.

com.

LawPay
 ■  Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription. Call (866) 

376-0950 or visit www.lawpay.com/cobar.

 
Options Credit Union

 ■  Options Credit Union was founded in 1979 

by the Denver Bar Association. Visit www.

optionscreditunion.com.  

PERSONAL 
SERVICES

the ART, a Hotel
 ■  This luxurious hotel creates an 

unparalleled experience. Call (303) 572-

8000 and use code negcodenbar for special 

room rates.

Brooks Brothers
 ■  Receive a 15% discount when you sign up for 

a Brooks Brothers Corporate Membership 

Card. Call (866) 515-4747 or visit www.

membership.brooksbrothers.com; use code 

15201 and pin code 47841.

Car Rental Discounts
 ■  Avis: (800) 331-1212, account #A745900

 ■ Dollar: (800) 800-4000, account # 3065062

 ■ Hertz: (800) 654-3131, (800) 654-3131,

account #2177879

 ■ National: (800) 227-7368, account #5434894

 ■ Thrifty: (800) 847-4389, account #3065063

Colorado Ballet 
and Colorado Symphony

 ■  Discount tickets are available with code 

COBAR. Visit www.coloradoballet.org and 

www.coloradosymphony.org. 

Core Power Yoga
 ■  Enjoy 20% off unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending

 ■  CBA members receive substantial savings 

on a new home purchase or refinance. 

Contact Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 ■  Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers 

exclusive pricing on hotels and vacation 

homes in or near Disney World and 

Universal Studios Orlando, along with 

discount tickets for Disney World, Universal 

Studios Orlando, Sea World, and all 

Orlando-area theme parks and attractions. 

Visit www.orlandoemployeediscounts.com/

index-new.

Yoga Pod
 ■  Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 ■  “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners

 ■  Premium discount on long-term care 

insurance to members, their families, 

and their staff. Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 ■  Geico Insurance offers high-quality and 

trusted auto insurance. Visit www.geico.

com or call (800) 368-2734.

Guardian Life Insurance Co.
 ■  Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton Affinity/
CNA Malpractice Insurance

 ■  Contact Casey MacDonald at (913) 652-

5713 to discuss your malpractice insurance 

needs.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you are interested in writing an article for Colorado Lawyer or would like to submit a 
manuscript, please contact the appropriate coordinating editor to discuss your topic. Writing 
guidelines are available at cl.cobar.org.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Marshall A. Snider
msniderarb@comcast.net

ANIMAL LAW

Kate A. Burke
(303) 441-3190, kaburke@bouldercounty.org

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Marcy G. Glenn
(303) 295-8320,

mglenn@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

Curt Todd (Bankruptcy Law)

(303) 955-1184, 

ctodd@templelaw.comcastbiz.net

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@denvercountycourt.org

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

EVIDENCE

Lawrence Zavadil
(303) 244-1980, larry@lzavadillaw.com

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(303) 443-8010, gjsmith@celaw.com

IMMIGRATION LAW

David Harston
(303) 736-6650, 

david.harston@EAHimmigration.com

David Kolko
(303) 371-1822, dk@kolkoassociates.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com
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If you would like to write an article in an area not listed on these pages, please contact 
Jodi Jennings at jjennings@cobar.org (substantive law articles) or Susie Klein at sklein@
cobar.org (department articles, columns, and special series).

MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the 
CBA will not be considered. 
Full guidelines are available at 

cl.cobar.org.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Please send SideBar articles to 
Susie Klein at sklein@cobar.org 
for consideration. Desired article 
length is between 1,000 and 
3,000 words. Publication is at the 
discretion of the editorial staff.

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Stephen G. Masciocchi
(303) 295-8000, smasciocchi@hollandhart.com

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(303) 443-6800, kkinnear@pbblaw.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

Thomas L. Kanan
(303) 759-5066, ext. 226, tkanan@wgfs.org

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

ACCESS TO JUSTICE

Kathleen M. Schoen
(303) 824-5305, kschoen@cobar.org

AS I SEE IT

John Hiski Ridge
(206) 919-6708, john.ridge@outlook.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763,

jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Robert Linz
(303) 492-2504, robert.linz@colorado.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

John Campbell
(303) 871-6461, jcampbell@law.du.edu

TECHNOLOGY IN THE LAW PRACTICE

Joel M. Jacobson
(303) 800-9120, joel@rubiconlaw.com

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
(303) 773-8100, 

clittle@montgomerylittle.com
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Hometown:                               
Denver, Colorado

Law School:                                           
University of Michigan      
Law School  

Lives in:                                     
Colorado Springs

Works at:                            
Dailey Law, P.C. 

Practice Areas:                    
Appellate, Family, Juvenile, 
and Guardianship/Probate

CBA Member Since:           
2015

PROFILE

Joel M. Pratt
Joel Pratt was born and raised in Colorado and has lived all over the Front 
Range. In the office, you can find him writing and researching legal issues, 
investigating his cases, and advocating for parents; outside of the office, you 
can find him exploring local hiking trails or playing music. This is his first year 
as a member of the Colorado Lawyer advisory board.

What inspired your enthusiasm for 
Colorado Lawyer?
I have always been inspired by great writing and writ-

ers. I am humbled to join the board of a publication 

that provides CBA members with clear, well-written 

articles about the law and the community. 

What’s the best advice you’ve ever been 
given? 
Take the work seriously, but never take yourself 

too seriously. 

What is one of the most positive 
experiences you’ve had as a lawyer?
One of my very first clients still sends me a holiday 

card every year because of the work I started for her. 

From her, I learned that my skills could improve 

people’s lives. That is and always has been the 

reason I do this and the most positive experience 

of lawyering. 

What do you like the most about your 
practice area? 
The people I meet through the cases, be they clients, 

professionals, or other attorneys doing the same 

work. 

What do you wish you had learned in law 
school? 
So many things, from the business side of practicing 

to the nuts and bolts of being a real-life lawyer. But 

primarily, I wish that law schools better emphasized 

that this profession is only one part of a person’s 

identity and personal success.  

Who is your favorite writer and why?  
Tough question. Ta-Nehisi Coates has probably 

provided me the most insight into experiences I 

do not share, and his writing voice is unique and 

powerful.  

What organizations are you involved in?  
I serve on the board of the El Paso County Bar 

Association, and I volunteer as an attorney with 

the Teen Court diversion program. I take cases 

through the El Paso County District Court’s pro bono 

program, the Justice Center, the CBA Appellate Pro 

Bono Program, and the Rocky Mountain Children’s 

Law Center. 

What is your favorite thing to cook?
Breakfast! Nothing like bacon, eggs, and potatoes. 

What kind of legal matter do you find 
most rewarding or personally satisfying?
I love the intellectual challenge of researching, 

issue-spotting, drafting, editing, re-editing, and 

re-re-editing appellate briefs. I am rewarded by 

submitting a high-quality product that helps my 

client and of which I can be proud.   

What advice would you give a new 
lawyer? 
Find a mentor and actually listen to that person, even 

(and especially) when you think you don’t agree. 

If you weren’t a lawyer, you’d be? 
Finally getting a good night’s sleep. 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? 
Email Jessica Espinoza-Murillo 
at jespinoza@cobar.org for a 
questionnaire. 
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TRUSTED

CBA Find A Lawyer is now 

We’ve added more categories and eased 

searchability so that your practice is more 

visible to a wider range of clients.

Be sure to log into LicensedLawyer.org/CO 

using your FindALawyer password to update 

your bio. Email memberhsip@cobar.org or call 

303-860-1115, ext. 1 for questions and support.




