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IT’S 
OUR 

TURN 
First responders and essential workers are on the front lines every day. NOW IT IS 
OUR TURN! The COVID-19 pandemic is unlike any challenge we have ever faced. 
Coloradans need legal help to navigate these difficult times, but many are unable 
to afford it. Colorado attorneys can help. 

The CBA, in partnership with the Colorado Attorney Mentoring Program, is 
connecting attorneys with Colorado’s well-established pro bono organizations 
through CAMP’s Succession to Service portal. Attorneys can now use one website 
to find their ideal pro bono opportunity. 

Take Your Turn: Visit Succession to Service to find pro bono opportunities in the 
areas of greatest need. If you wish to help but are not familiar with areas of need, 
mentoring, training and other resources are available.

successiontoservice.org
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Promoting Racial Justice, 
Equity, Diversity, 

and Inclusivity within the Bar
We Are “REDI” for Lasting Change

BY  J E S S IC A  BR OW N

I
n last month’s Message, 

I collaborated with 

leading lawyers Annie 

Martínez and Christine 

Hernández, who described 

how local attorneys and judg-

es are leading efforts toward a diversity-focused 

CLE requirement. This month, I continue the 

focus on racial justice, equity, diversity, and 

inclusivity (REDI) by shining the spotlight on 

four talented, energetic, and committed lawyers: 

Christine, as well as Patricia Jarzobski, Jon 

Olafson, and Michelle Sylvain. These lawyers, 

along with many other committed change agents 

in our community, are leading important REDI 

initiatives, both within the CBA and beyond. 

REFOCUS 2020 Strategic Plan
Equity, diversity, and inclusivity are not new 

priorities for the CBA. The CBA’s REFOCUS 2020 

Strategic Plan (Strategic Plan),1 introduced in 

spring 2016, makes diversity one of seven key 

areas of focus. Specifically, the “E” in REFOCUS 

stands for our objective to “Engage Under-Rep-

resented Populations.” 

To meet this objective, Bar leadership are 

instructed to “[e]ngage under-represented 

and statewide populations by improving and 

ensuring their inclusion at all levels of the 

CBA . . . .”2 As the Strategic Plan explains, “To 

truly represent the profession, the CBA must 

reflect it as to gender, race and ethnicity, sexual 

orientation and identity, and other traditionally 

under-represented populations. The newer 

generation of attorneys knows institutions that 

are diverse and inclusive, and they will tolerate 

nothing less.” 

By 2016, the CBA had begun to make progress 

with diversity in leadership but recognized 

that “continued progress depends on a diverse 

membership and leadership pipeline. . . . For 

the CBA to be diverse and inclusive, sustained 

efforts are required. These include knowing 

where we are, addressing barriers, valuing 

and welcoming diverse people, and providing 

training to avoid implicit bias.”3 

The Strategic Plan was intended to guide 

the CBA through June 30, 2020. But in January 

2020, the CBA Executive Council (EC) extended 

the Strategic Plan through June 30, 2023, noting 

that it continues to represent the Bar’s priorities. 

Engaging diverse and statewide populations will 

likely always be a core goal of the CBA.

Patricia Jarzobski: 
EDI Joint Steering Committee Chair

To help implement the “E” 

objective, the CBA and the 

DBA formed the Equity, 

Diversity, and Inclusivity 

(EDI) Joint Steering Com-

mittee (JSC). Former CBA 

President Patricia Jarzobski, principal with her 

own personal injury law firm, the Law Office of 

Patricia Jarzobski, P.C., chairs the JSC. Other JSC 

members are attorneys John Baker, Catherine 

Chan, Courtney Holm, Ryann Peyton, Melissa 

Schwartz, Mario Trimble, and Judge Mariana 

Vielma, as well as CBA Staff Liaison Emy López 

and CBA Executive Director Amy Larson. 

The JSC first started meeting and working to 

enhance EDI within the Bar in mid-2018, and it 

has continued to do this important work for the 

past two-and-a-half years. After preparing the 

first-ever “EDI Action Plan,” the JSC formed four 

teams to advance the plan’s four key elements: 

1. building a leadership pipeline; 

2. messaging around promotion and out-

reach; 

3. implementing tools to succeed in EDI 

goals across the CBA and DBA; and 

4. creating accountability and transparency. 

Under Patricia’s leadership, JSC members 

chair each of these four teams, collaborating 

with diverse and dedicated bar members, 

including past presidents of the diversity bar 

associations, CBA and DBA past presidents, 

and judges. 

Much of the work to implement the EDI 

Action Plan is underway. For example, the EC 

has begun to more systematically attend and 

promote diversity bar programs and events; 

collaborate on joint projects with the Presidents’ 

Diversity Council, which comprises leaders of 

all the diversity bar associations in Colorado; 

and highlight diverse leaders in publications and 

articles (like this one). The EC is also building 

a diverse leadership pipeline, which involves 

the following:

 ■ recruiting CBA members from traditionally 

under-represented populations to apply 

for leadership opportunities within the 

Bar;

 ■ promoting the pipeline and Bar leader-

ship specifically to diversity bar leaders, 

including their dynamic and talented 

past presidents;

 ■ making the leadership appointment pro-

cess transparent, simple, and encouraging;

 ■ promoting the pipeline and openings at 

Bar events;

 ■ using a new leadership application form 

that makes clear the CBA’s commitment 

to diversity; and

 ■ adding to the pipeline based on responses 

to a September 2020 leadership survey.
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The CBA Nominating Committee will soon 

begin to interview and select candidates for 

2021–22 leadership positions. The committee 

will choose a president-elect from Region 1 (the 

DBA) based on the current presidential rotation 

process specified in the CBA bylaws, as well as 

four vice presidents, one each from Regions 1; 

3 (Boulder County, Larimer County, Thirteenth 

Judicial District, and Weld County bar associ-

ations); 5 (El Paso County, Fremont/Custer, 

Heart of the Rockies, and San Luis Valley bar 

associations); and 7 (Continental Divide, Ninth 

Judicial District, Northwest Colorado, and Pitkin 

County bar associations). The president-elect will 

serve a one-year term and each vice president 

will serve a two-year term on the EC.

As the 2016–17 CBA past president (the 

fifth woman to serve in this role in the Bar’s 

then 119-year history), Patricia is chair of this 

year’s CBA Nominating Committee. She is also 

a past president of the Colorado Women’s Bar 

Association (CWBA), a past board member 

of the National Conference of Women’s Bar 

Associations, a multiyear member of the 17th 

Judicial District Judicial Nominating Com-

mission, a 2018 recipient of the University of 

Denver (DU) Sturm College of Law’s “Law Stars” 

Professionalism Award, and a 2015 recipient 

of the CWBA Foundation’s “Raising the Bar” 

Award. Patricia also mentors numerous diverse 

attorneys in our community, both formally 

through the Colorado Attorney Mentoring 

Program (CAMP) and informally through her 

personal commitment to speak with anyone 

who reaches out to her for guidance.

The JSC’s innovative work “has launched 

Colorado as an emerging contemporary leader 

on the national stage.”4 JSC member and CAMP 

Director Ryann Peyton—herself a tremendous 

leader in our community and chair of the JSC’s 

Leadership Pipeline team—agrees, and credits 

Patricia for much of that success: “Every so often, 

a great leader emerges within the profession 

with the necessary combination of drive, co-

operativeness, and impeccable work product 

that she grabs your attention and emboldens 

your trust. When you meet Patricia Jarzobski, 

you know immediately that she is that leader.” 

Ryann further notes that wherever Patricia 

goes “she elevates and innovates.” As JSC chair, 

“Patricia has been instrumental in motivating 

committee members, engaging stakeholders 

to lay the groundwork for the committee’s 

success, and providing the necessary vision 

for the committee’s work.” Ryann is confident 

that “without Patricia’s involvement, this ini-

tiative would be nowhere near as robust and 

successful as it has been. Because of Patricia, 

the CBA and DBA are poised to become national 

leaders in the implementation of meaningful 

diversity, inclusion, and equity efforts within 

bar associations.” 

CBA delegate to the ABA, former EC member, 

and Continental Divide Bar Association leader 

Courtney Holm agrees, observing that “Patricia 

is a thoughtful, deliberate, and inspirational 

leader.” Courtney has worked with Patricia 

on both the JSC and the EC when Patricia 

served as president. She notes that Patricia 

“devotes a great deal of time and energy to her 

teams. Patricia is determined to remove the 

barriers that prevent access or participation 

in the bar association. She recognizes that a 

CBA “REDI” 
TIMELINE

Fall 2015: CBA Past Presidents 
Charley Garcia and Loren Brown 
create the Presidents’ Diversity 
Council, a collaboration between 
bars and bar leaders to bring 
about diversity and inclusion 
within the legal profession. 

Late 2015: The Trust and Estate 
Section becomes the first CBA 
section to form a committee 
dedicated to EDI. Other sections 
follow in its footsteps.

Spring 2016: The CBA’s REFO-
CUS 2020 Strategic Plan makes 
diversity one of seven key areas 
of focus.

Summer 2018: The EDI Joint 
Steering Committee begins its 
work to enhance EDI within the 
Bar, creating the CBA’s first-ever 
EDI Action Plan. 

Late 2019: The Greater Colorado 
Task Force is formed to elimi-
nate barriers to participation for 
members practicing outside the 
Denver metro area.

Early 2020: The CBA Executive 
Committee extends the Strategic 
Plan through June 30, 2023, not-
ing that it continues to represent 
the Bar’s priorities.

Summer 2020: The newly 
formed REDI Committee begins 
implementing the CBA’s goals 
related to racial justice, equity, 
diversity, and inclusivity. The CBA 
adopts a revised mission and EDI 
policy. 

Fall 2020: The CBA joins forces 
with the Presidents’ Diversity 
Council to make an EDI CLE 
requirement mandatory. 

“Because of 
Patricia, the 
CBA and DBA 
are poised to 
become national 
leaders in the 
implementation 
of meaningful 
diversity, 
inclusion, and 
equity efforts 
within bar 
associations.” 
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group with different perspectives works more 

productively and to a better final product than 

a homogenous group. Patricia is leading the 

charge to energetically modernize the systems 

in our legal arena, so keep your eye on her and 

listen for the bugles.” 

Patricia grew up in Omaha, Nebraska, but 

she is very drawn to the ocean. Surfing is one 

of her favorite activities, and her favorite aroma 

is the tropical smell of Oahu when exiting the 

airport. We are so fortunate to have Patricia’s 

leadership and energy at the Bar. 

Jon Olafson: 
REDI Committee Chair

As noted, EDI has long been 

a priority for the CBA. And 

this year, racial justice has 

catapulted to the forefront 

of the CBA’s EDI objectives, 

partially in response to the 

tragic and wrongful deaths of Black men and 

women that led to worldwide protests last spring.

Recognizing in July 2020 that the Bar and 

our broader legal community are “REDI” for 

lasting and systemic change, the EC formed 

the REDI Committee, a standing committee 

chaired by EC member and Lewis Brisbois 

partner Jon Olafson. Other REDI Committee 

members are CBA President-Elect Joi Kush, CBA 

Immediate Past President Kathleen Croshal, 

and EC members Kyle Aber, Judge Edwin Felter, 

Judson Hite, Judge Amanda Hopkins, Zaki 

Robbins, Robin Rossenfeld, Spencer Rubin, 

Bonnie Schriner, and me, as well as CBA Staff 

Liaison Jessica Lindzy and CBA Executive 

Director Amy Larson.

Under Jon’s leadership, the REDI Committee 

has drafted (and the EC has approved) (1) revised 

mission and values statements that emphasize 

the Bar’s commitment to racial justice, equity, 

diversity, and inclusivity; (2) a second external 

statement regarding the CBA’s commitment to 

racial justice and racial equity (the CBA had 

issued a statement of solidarity with the Sam 

Cary Bar Association under Kathleen Hearn 

Croshal’s leadership in the spring); and (3) a 

policy on EDI and racial justice that makes the 

REDI Committee a standing committee of the 

EC and makes the REDI Committee’s report 

and proposed action items a standing agenda 

item at all regular EC meetings. The EC has also 

approved CBA’s collaboration with the diversity 

bars through the Presidents’ Diversity Council 

to make an EDI CLE requirement mandatory. 

The REDI Committee is also considering 

what bylaws changes may be appropriate to 

reflect the EC’s commitment to permanent, 

meaningful, and institutional change, for recom-

mendation to the CBA Board of Governors. And 

it is working with the JSC to implement the EDI 

Action Plan and to encourage EC members to 

complete their Ambassadorial Task Lists and 

their Individual Leadership Action Plans (ILAPs), 

two tools to assist our leaders to create a more 

equitable, diverse, and inclusive organization. 

More specifically, the Ambassadorial Task 

List encourages EC members to select several 

actions that best meet their interests and talents 

to help the CBA meet its REDI goals. The actions 

include (1) adding three to five potential leaders 

to the CBA leadership pipeline; (2) suggesting 

three leaders to be highlighted, with regard to 

REDI, in one of CBA’s many publications; (3) 

introducing, suggesting, attending, and/or 

guiding CLE topics and content related to REDI; 

(4) micro-volunteering with a diversity bar or 

advancing a CBA REDI initiative; (5) promoting 

and attending a diversity bar-sponsored event 

or program; and (6) using social media or 

another form of networking to showcase the 

CBA’s REDI initiatives.

Similarly, the ILAP asks EC members to 

select at least three items to complete from a 

menu of EDI options. Options include 

 ■ developing a mentoring relationship with 

an attorney, law school graduate, or law 

student from a diverse background; 

 ■ speaking with an attorney from an under-

represented group about the benefits of 

bar membership; 

 ■ attending one or more conferences, 

programs, or CLE seminars on diversi-

ty-related topics; 

 ■ writing an article about diversity, inclu-

sivity, and equity for a bar publication; 

 ■ learning about how non-diverse men serve 

as diversity, inclusivity, and equity allies 

by visiting White Men as Full Diversity 

Partners5; and 

 ■ contributing to a diversity organization 

(e.g., the Center for Legal Inclusiveness 

(CLI)6 or Diversity Lab7).

As part of our commitment to racial justice, 

we encourage all our members and sections to 

support social justice organizations with both 

their time and their donations. And we welcome 

anyone within the Bar to use the ILAP to inspire 

and record their accomplishment of these and 

other EDI objectives.8 

In addition, the REDI Committee hopes to 

encourage increased awareness and under-

standing about racial justice issues through 

challenging conversations, education, and a 

change in narrative. At Jon’s urging, the entire 

REDI Committee undertook the ABA’s 21-Day 

Racial Equity Habit-Forming Challenge.9 The 

REDI Committee’s feedback about the Challenge 

was overwhelmingly positive, in part because we 

adopted Jon’s suggestion to have an “account-

abilibuddy” with whom we each could discuss 

the readings, podcasts, and exercises, such as 

the popular Harvard Implicit Association Tests.10 

Based on its positive experience with the Chal-

lenge, the REDI Committee encouraged the rest 

of the EC and the CBA’s sections to undertake the 

Challenge as well. Anyone who is still reading this 

President’s Message is encouraged to try it, too. 

“Jon has been a 
self-motivated 
and enthusiastic 
leader of the CBA 
Executive Council, 
in particular 
its permanent 
standing 
committee on 
racial justice, 
equity, diversity, 
and inclusivity.” 
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1. Dog person or cat person?  
PJ: Dog.
JO: I am for SURE a dog person! I got 
my first dog when I was 27 and have had 
a dog ever since. They are family!  
MS: Dog person. I’m allergic to cats!
CH: Dog person (though I have a black 
Chihuahua and a black cat).

2. Sweet or salty?
PJ: Sweet. And if I were stranded on 
a deserted island and could only eat 
one thing, it would be chocolate chip 
cookies.
JO: Both. I don’t have a sweet tooth—
I have sweet teeth! But who can say no 
to pretzels or BBQ Baked Lays?
MS: I like both, but I’m a sunflower seed 
rather than a candy person.  
CH: Sweet.

3. Beach or mountains?
PJ: Beach, but any day on the water—
river, lake, or ocean—is a good one.
JO: Yes. I like it all. I even like the plains! 
MS: Mountains. My childhood dream 
was to live in the mountains due to all 
the childhood trips to mountains from 
Denver.
CH: Beach.

4. Olympic medal, Academy Award, or 
Nobel Peace Prize?
PJ: Nobel Peace Prize.
JO: All are amazing accomplishments 
and the result of years of hard work. 
I admire that type of dedication.
MS: Academy Award—I love film!
CH: Academy Award.

5. Favorite holiday tradition?
PJ: Meeting our friends for bowling on 
Christmas after all the festivities are 
winding down.
JO: This is a tough one. I like carving 
pumpkins, making Christmas cookies, 
and dying Easter eggs. All of them 
were important and fun traditions in my 
family. 
MS: Lights!
CH: Just having the family together 
(extra points if it’s snowing and there’s a 
fire going).  

6. Favorite pizza?
PJ: My wife Emily Anderson’s homemade 
prosciutto, grilled onions, mushroom, 
olive oil, and mozzarella.
JO: Pepperoni with basil and onion!  
MS: Sausage.
CH: Margherita with artichokes

7. Favorite childhood book or movie?
PJ: Nancy Drew novels.
JO: Without a question, The Wizard of 
Oz and anything by Dr. Seuss! 
MS: Mary Poppins.
CH: The Princess Bride.

8. What would be your first-choice 
superpower?
PJ: Flying.
JO: Probably flight. I’ve always had a 
fear of heights when I’m not standing 
on solid ground, so it would push me to 
challenge and overcome my fear!  
MS: Flying or invisibility.
CH: Mind reading.

GETTING TO KNOW OUR DIVERSITY LEADERS
Random Questions with Patricia, Jon, Michelle, and Christine

Michelle with husband Keith and pup Celestine.

Patricia and her dog Brandi 
enjoy a day on Standley Lake. 
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9. Favorite sport as a spectator?
PJ: Boston Red Sox at Fenway Park.
JO: College football. Besides the actual 
sport, I love the traditions that come 
along with it.  
MS: Football—I was a Broncos 
cheerleader.
CH: Baseball (Yankees).

10. Favorite sport as a participant?
PJ: It’s a tie between surfing and fly 
fishing.
JO: I like the “life sports”—hiking, 
camping, paddleboarding, etc.  
MS: Volleyball.
CH: Skiing.

11. What’s the scariest movie you’ve 
seen?
PJ: Jaws when I was young. It’s a wonder 
I still love to surf.
JO: When I was a young kid, my sister 
was a counselor at a camp where the 
Friday the 13th movies were filmed. 
When she returned home, she made me 
watch Friday the 13th, Part 2 to show 
me where she worked. Looking back, I 
would have preferred to have waited for 
the roll of film to be developed! 
MS: The Exorcist. 
CH: The Exorcist. I hate the part when 
she goes up the stairs backward.

12. What one accomplishment are you 
most proud of?
PJ: Helping others succeed.
JO: This is a difficult question. I was 
raised in the Upper Midwest. We are 
taught to not be proud or to brag. With 
that said, I am proud that I continue to 
live one of my core ideals by being 
involved in my community and 
profession.
MS: Graduating from law school and 
creating one of the first Self 
Represented Help Centers in Durango.
CH: Having three kids and being a 
working mom and still enjoying my 
crazy life! Top: Jon paddleboards along the Front Range.

Bottom: Teen Titans Hernández. 
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Jon’s accountabilibuddy concept is just one 

example of his creativity and commitment to 

these topics. Jon also is a driving force behind 

the Colorado LEADS (Leaders Engaging About 

Diversity and Solidarity) video series, a collab-

orative project between the CBA’s Labor and 

Employment and Civil Rights sections and the 

Sam Cary Bar Association. The videos are short 

and informational and address topics such as 

workplace policies and procedures that promote 

REDI and “Know your Rights” with regard to 

Fourth Amendment considerations, police 

powers, and limitations; First Amendment 

considerations and free speech; employees’ 

lawful off-duty conduct and protestor rights; 

and how to constructively discuss REDI topics 

in our communities. These videos will be made 

available to Bar members and attorneys and 

members of the public at no cost. And they, as 

well as a racial justice book club concept, are 

progressing as a direct result of Jon’s energy 

and passion.

EC/REDI Committee member Robin Ross-

enfeld agrees that Jon has the passion to lead, 

explaining, “I really got to know Jon when I 

joined the EC REDI Committee this summer. 

I knew he was passionate about REDI issues 

from the moment he opened his mouth on the 

topic. I was honored when he invited me to be 

his ‘accountability buddy’ for the 21-Day Racial 

Equity Habit-Forming Challenge. It requires 

a lot of trust in the other person to have an 

open exchange about the issues raised in the 

Challenge. We quickly developed a friendship, 

which allowed us to share experiences and 

views on a deeply personal level. And from 

those discussions, I know how deeply com-

mitted he is to making the legal system more 

responsive to and respectful of the diversity 

of our membership and the people we serve.”

And EC/REDI Committee member Zaki Rob-

bins observes, “Jon has been a self-motivated 

and enthusiastic leader of the CBA Executive 

Council, in particular its permanent standing 

committee on racial justice, equity, diversity, 

and inclusivity. He has been a driving force in 

ensuring that the REDI Committee’s objectives 

are thoroughly discussed so that they may be 

effectively implemented, while remaining 

respectful of all viewpoints and working to 

integrate the voices of all relevant stakeholders. 

When the REDI Committee’s initiatives are 

ultimately successful, Jon’s hard work and 

vision will be a key reason why.”

Fortunately, Jon’s energy is seemingly 

boundless and thus allows him also to have 

a robust employment litigation practice at 

Lewis Brisbois, where his colleagues note 

that he is generous with his time and provides 

opportunities for others to succeed and show 

their worth. Jon also serves as the Board of 

Governors representative for the CBA Labor 

and Employment Section, a member of the 

JSC’s accountability and transparency team, a 

Bar Fellow with the Colorado Bar Foundation, 

the president of the Board for the Denver 

Philharmonic Orchestra, a director on the Board 

of the Nathan Yip Foundation, and the chair of 

the Admissions and Membership Committee 

of the University Club of Denver.

Jon grew up in a small town in central Min-

nesota. With a population of just 4,000, it was 

the biggest town within 45 miles. He also has 

lived in North Dakota, Texas, and New Mexico. 

As a child, Jon wavered between wanting to be 

a meteorologist, a surgeon, and an attorney. 

He eliminated surgeon from the list when he 

realized he did not enjoy the sight of blood, 

but he remains fascinated by the weather. He 

also says if he could ensure success as a singer, 

he might choose that as a profession since “it 

would be fun to sing beautifully and inspire 

with that talent and dedication.” But he loves 

being an attorney and knows he chose the right 

career for him.

We expect to benefit from Jon’s CBA leader-

ship and enthusiasm for a long time to come.

Michelle Sylvain: 
ADR Section Chair

In addition to promoting EDI 

at the CBA governance level, 

the JSC and REDI Committee 

are working with the CBA 

sections to advance these 

objectives. The CBA has 30 

sections, most of which function a bit like small 

bar associations, with their own executive 

councils, bylaws, and the like. Some CBA sections 

were focused on EDI before the JSC’s work began. 

In fact, the Trust and Estate Section, under the 

guidance of then-chair Melissa Schwartz, was the 

first section to create a committee dedicated to 

EDI. Melissa started quite a trend. Now almost 

all the sections are developing formal structures 

to support and promote diversity and diverse 

lawyers. A number of other section leaders 

have made substantial contributions to EDI 

efforts, including Michelle Sylvain, founder of 

Sylvain Law & Mediation Firm, LLC, and her 

outstanding team. 

Michelle is chair of the Alternative Dispute 

Resolution Section and was the first woman of 

color to chair a CBA section. She also represents 

the Bar’s geographic diversity, as she lives and 

works in Eagle, 30 miles west of Vail. Michelle not 

only reflects the Bar’s diversity, however—she 

works to ensure that EDI is embedded in every-

thing the ADR Section does. From its website to 

the monthly newsletter, its programming and 

projects, its collaboration with other sections 

and the diversity bars, and Michelle’s succession 

planning, Michelle “works to live” EDI. The 

theme for her tenure, Belonging, emphasizes 

a sense of connection—a commonality—that 

accepts and rises to the challenge of where we 

are at this time in history. According to Michelle, 

“Belonging means helping the world see that 

our beliefs and dreams are more integral to what 

is ‘us’ than surface traits we cannot control.”

Michelle strives to effect change and encour-

ages attorneys and other ADR practitioners to 

use their uniquely powerful positions to end 

discrimination against oppressed and margin-

alized groups. She says that Belonging is built on 

four components: connection, compassionate 

empathy, responsibility, and action. “Those 

four legs support radical problem solving,” 

she explains. “That is the kind we need today.”

Michelle’s leadership philosophy is to “es-

tablish a great team and set them free.” She of 

course gives them the resources they need and 

supports them, but she relies heavily on the 

“incredible team” on the section’s Executive 

Council, which includes Vice Chair Wesley Parks, 

Secretary Holly Panetta, Treasurer Jim Carr, and 

Chair Emeritus Marianne Lizza-Irwin. She also 

has “awesome” committee chairs: Adam Foster 

and Melora Bentz, who co-chair the section’s 

EDI Committee; Judge Mariana Vielma, who 
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chairs the Communications Committee; C. J. 

Larkin, who chairs the Legislative Committee; 

and Wesley Parks and REDI Committee member 

Robin Rossenfeld, who co-chair the Programs 

Committee.

And that team, under Michelle’s leadership, 

is doing great work. Like the CBA EC, the ADR 

Section’s Executive Council is working on ex-

panding and diversifying its leadership pipeline. 

Michelle is committed to finding qualified diverse 

members of the bar to act in leadership roles, 

noting that 43% of her current leadership team 

is ethnically diverse. Also like the CBA EC, the 

ADR Section adopted an ADR Section Mission 

Statement reflecting its commitment to EDI: 

The ADR Section . . . values its diverse com-

munity, is committed to the advancement 

of equity in the practice of ADR and strives 

to remove barriers for success within the 

ADR Section and the greater Colorado legal 

community for underrepresented groups.

This mission was advanced during the ADR 

Section’s annual conference, held in late October 

2020. The ADR Section touted its timely theme, 

Promoting Belonging as Dispute Resolution 

Professionals, as “central to our joint experience 

as practitioners and humans (especially as we 

endure the global pandemic and social and 

political unrest).” With an agenda focused 

on understanding diversity and belonging in 

practice, the future of ADR, how business is 

changing, and communication skills for conflict, 

the goals of the conference included challenging 

participants’ thinking, expanding and improving 

their skills, and virtually connecting them with 

colleagues. Nationally recognized speaker and 

diversity consultant Ellie Krug served as keynote 

speaker. This transgender leader presented 

on “Grey Area Thinking,” a general human 

inclusivity training that provides a toolset to 

better understand and welcome diverse humans.

Likewise, under Wesley Park’s and Robin 

Rossenfeld’s leadership, in November 2020, 

the ADR Section hosted a free CLE diversity 

event, “Practicing During a Culture Movement.” 

Michelle moderated this fascinating discussion 

with panelists LaQunya Baker, Elie Zwiebel, Joe 

Whitfield, and Laura Wolf. These diverse speakers 

and Bar leaders explored ways private citizens, 

ADR practitioners, and other attorneys can best 

take part in movements for change within our 

communities during, and beyond, moments of 

considerable collective action. The panel shared 

their insights and advice about how to initially 

engage, how to remain engaged, and how to 

disengage from a personal and professional 

standpoint. Their experiences provided valuable 

insight about leadership, true allyship, and a 

path forward.

Another ADR Section initiative is its statewide 

Resolution Corps, a pilot program for virtual 

mediation practitioners. Michelle worked with 

Wesley Parks and Holly Panetta to visualize and 

help initiate this online dispute resolution panel 

soon after the COVID-19 outbreak. Resolution 

Corps provides a referral list on the ADR Section 

website for virtual-mediation practitioners. 

Wesley and Holly continue to lead this effort 

along with seven ADR Section Advisory Council 

Members: Beth Ornstein, Amber Hill Anderson, 

Elle Byram, Charles Greenacre, Gregory Garner, 

Marianna Lizza-Irwin, and Glynna Baker. The 

co-chairs and Advisory Council manage and 

oversee the mediator referral list.

As part of its effort to ensure geographic 

diversity, the ADR Section also partners with 

the Remote Mediation Program. This program 

currently works with the Fifth Judicial District to 

provide pro bono mediators in the mid-mountain 

area of the state. The Remote Mediation Program 

anticipates expansion to Boulder, Garfield, Gun-

nison, and Pitkin counties. Michelle describes 

Wesley and Holly as “the secret sauce” in this 

program’s success. 

Michelle explains that both Resolution 

Corps and the Remote Mediation Program 

are “exhilarating parts of our commitment to 

enhancing access to justice throughout Greater 

Colorado. Our theme of Belonging envisions 

our Section as a diverse and inclusive statewide 

connection in which members feel connected, 

encouraged, inspired, and empowered to resolve 

conflict by bringing conflict resolution within 

the reach of all.”

In addition, Adam Foster formed a Mediation 

Circle in conjunction with CAMP. Melora Bentz 

recently joined as co-chair, bringing fresh ideas 

as a newer practitioner. Each quarter, a group 

of eight to 10 participants mentor one another 

on issues such as marketing their work and 

practicing in an inclusive way. The leadership 

team also ensures that their monthly newsletter 

reflects images of people of color in addition 

to content relating to EDI; it has instituted an 

ambassador program to welcome new members 

and help them feel included in meetings; and it 

has surveyed members to ask for demographic 

information and ideas for how they can feel 

even more included. 

Finally, also under Michelle’s and Adam’s 

leadership, the ADR EDI Committee web page 

connects practitioners to a treasure trove of 

helpful resources. For example, the site currently 

links to numerous magazine articles on diversity 

in ADR, as well as an NPR podcast on the history 

of housing segregation.11

According to Wesley Parks, Michelle is a 

natural leader and mentor. In addition to noting 

her contributions to the ADR Section’s diverse 

leadership pipeline and the Resolution Corps 

initiative, Michelle has assisted Wesley’s efforts 

to increase “student involvement in ADR Section 

programs, such as at the annual ADR Conference, 

where law students have been presenting the last 

three years. She is the driving force behind the 

great work that is happening in the ADR Section.”

“Michelle 
has been a 
gentle mentor, 
encouraging 
me as I explore 
these issues in 
my own practice 
and treating me 
with respect 
when I take 
the occasional 
missteps.”
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Robin Rossenfeld agrees, stating, “During 

Michelle’s tenure as chair of the ADR Section, 

she has made the creation of our EDI Committee 

a priority. She has encouraged us to create a 

variety of programs that support discussions 

about EDI issues within our section membership 

and the parties we serve as dispute resolution 

professionals and which meet the goals of the 

CBA’s Diversity and Inclusivity Action Plan.” In 

addition, Robin points out, “The EDI Committee 

has a mentorship program for persons new to an 

ADR practice. It has a book/media club, which 

provides an opportunity for our membership 

to interact in a less formal setting and discuss 

EDI issues in an open conversation.” For Robin 

personally, “Michelle has been a gentle mentor, 

encouraging me as I explore these issues in my 

own practice and treating me with respect when 

I take the occasional misstep.”

In 2018 Michelle founded her law and 

mediation firm, which specializes in helping 

parties resolve legal disputes without engaging 

in needless litigation. Previously, she was a staff 

attorney for the Colorado Judicial Department, 

a regional access manager for the Colorado 

Department of Transportation, an associate law 

professor at the Washburn University School 

of Law, and an assistant attorney general in 

the Employment and Civil Rights Unit for 

the State of Colorado. She is also a writer and 

communications coach with Sylvain Dubois, 

LLC, which provides training and coaching to 

managers to connect the power of words and 

problem-solving aspirations with core values. 

And she currently serves on the Recruitment 

and Support team to the Diversity on the Bench 

Coalition, an important community-wide EDI 

effort led by Patricia Jarzobski and Denver 

County Court Judge Gary Jackson. The Diversity 

on the Bench Coalition is a joint initiative of the 

CBA and Colorado Judicial Institute that seeks 

to ensure that Colorado’s state court bench 

reflects the diversity of Colorado’s population.

Michelle also has served as an advisory 

board member for Colorado Lawyer; vice 

president and co-secretary of the Continental 

Divide Bar Association; Membership Committee 

co-chair for the CWBA; CWBA at-large repre-

sentative and Southwest Chapter President; 

co-founder of the Colorado chapter of the 

National Black Women’s Bar Association; 

board member for the United Way of Eagle 

River Valley; member of the Greater Vail Valley 

and statewide Direct Services Grantmaking 

Committees for the Women’s Foundation of 

Colorado; and founder/publication editor for 

The Catalyst, a monthly publication for Colorado 

Black Women for Political Action. In addition, 

Michelle graduated from COBALT, the CBA’s 

leadership training program, and she serves as 

a local bar representative for the Continental 

Divide Bar Association to the CBA Board of 

Governors.

Michelle is a native Coloradan who grew 

up in Denver. She now resides in the Colorado 

Rockies with her husband and two Airedales. 

If she had to live elsewhere, she would choose 

California or Hawaii. But fortunately for the 

CBA, Michelle has no plans to relocate.

Christine Hernández: 
Presidents’ Diversity Council Leader

Finally, as mentioned above, 

the CBA has been working 

with the Presidents’ Diversity 

Council toward a mandatory 

EDI CLE requirement for 

Colorado. The CBA created 

the Council, but the DBA and diversity bar 

leaders, in conjunction with other community 

leaders, have taken the reins and are moving 

this CLE initiative forward. Some of the main 

drivers are DBA President Kevin McReynolds, 

DBA President-Elect Tyrone Glover, Sam Cary 

Bar Association President Scott Evans, Colorado 

Hispanic Bar Association (CHBA) President 

Annie Martínez, CLI Executive Director Sara 

Scott, CWBA Board members Jennifer Carty 

and Ruth Moore, and the DEI Subcommittee 

of the Colorado Supreme Court’s Continuing 

Legal Education Committee. All these leaders 

deserve a spotlight for their EDI efforts, but 

Christine is being highlighted for her tireless 

EDI efforts in 2020.

By the time this Message is published, 

Christine will be rolling off the Presidents’ 

Diversity Council, having completed her tenure 

as CHBA immediate past president. But she 

intends to continue working informally with 

the council on the mandatory EDI CLE effort. 

Her work includes collaborating with Scott 

Evans to navigate technical capabilities and 

logistics with the Office of Attorney Regulation 

Counsel, another critical partner in this effort.

Christine is also a member of the Diversity 

on the Bench Coalition. In that role, Christine 

is partnering with Ryann Peyton to lead a 

team tasked with educating and reinforcing 

for Judicial Nominating Commissions why 

diversity on the bench matters and how to make 

systemic changes and process improvements 

that will help reduce the impact of implicit bias.

In addition, Christine is working with the 

CHBA on a related effort to promote the appoint-

ment of Latinxs to the bench. State court judges 

Adam Espinoza, Isabel Pallares, Mariana Vielma, 

and Juan Villaseñor are involved as well. They 

will coordinate with the Diversity on the Bench 

Coalition but expect to focus on the pipeline 

for Latinx judges by promoting law school to 

high school and college students12 and offering 

programs to educate Latinxs about pathways to 

the bench. They will also reach out to specific 

Latinx attorneys to encourage them to apply 

for judicial vacancies. And they will pair newly 

appointed judges with experienced judges 

to ensure mentoring regarding, for example, 

judicial performance and retention issues. 

Christine also serves on the law student 

working group of the Colorado Supreme Court 

Task Force on Lawyer Well-Being that Justice 

Monica Márquez is leading. I discussed this Task 

Force in my November President’s Message,13 

where I also noted the connection between 

well-being and EDI that consultant Patty Powell 

wrote about in her own Colorado Lawyer arti-

cle.14 Christine got involved with the Task Force 

to make sure that law students and attorneys 

of color have a voice, for instance with regard 

to feelings of exclusion and isolation that may 

impact their well-being as attorneys.

Christine has used her own voice to speak 

out and educate attorneys about EDI issues. 

She has written two posts for the CWBA’s blog, 

The 1891: “Anti-Hate/Anti-Racism Parenting: 

Teaching Your Children to be Anti-Racist 

Through Self Identity,” and “Tales from the 

Trenches: Celebrating Diversity.” She has also 

led several diversity seminars for the American 

Immigration Lawyers Association and has 
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spoken about the importance of diversity on 

the bench at the Colorado Judicial Conference.

Christine has also served as a mentor for 

the Rocky Mountain Immigrant Advocacy 

Network, and she is a member of the CBA, DBA, 

Hispanic National Bar Association, CWBA, 

American Immigration Lawyers Association, 

Colorado Criminal Defense Bar, and the DU 

Latino Alumni Committee. She also co-chairs 

the Colorado Lawyer Committee’s Racial Justice 

Task Force. And she is leading the Immigration 

Pod of the Alliance of Latinx Leadership and 

Policy. In that role, she is working with the 

Biden Administration, with a goal of filling 20% 

of presidential appointments with Latinxs. She 

does all of this on top of her day job at Hernández 

& Associates, a criminal and immigration law 

firm that she founded with her husband Arnulfo 

Hernández.

According to Annie Martínez, “Christine in 

all the years I have known her has prioritized 

EDI in all her endeavors, particularly the equity 

part. Diversity and inclusion without equity is 

simply performative, and she knows this. Her 

continued efforts on this front will be a significant 

part of making the Colorado bar more equitable 

and just.” Kevin McReynolds agrees, noting 

that “Christine is an incredible partner for the 

DBA. She was one of the first to help create 

active agendas as we revamped the Presidents’ 

Diversity Council [meetings] last year where 

she demonstrated such broad engagement and 

creativity that I was thrilled when she agreed 

to join the DBA’s Board of Trustees. She has 

also been instrumental in the Council’s work 

with the CLE Rules Committee in creating a 

proposed EDI education requirement. Christine 

is so actively engaged in the legal community, 

including serving as a chair of the immigration 

section of the Hispanic National Bar Association, 

that I have no idea how she does it all.”

Not surprisingly, Christine has been rec-

ognized as Law Week’s “Barristers Best for 

Immigration”; a “Lawyer of the Year” by Law 

Week Colorado; a “Top Latino Lawyer” and one 

of the “Most Powerful Latinas in Law Business” 

by Latino Leaders Magazine; and a “40 Under 

40” by the Hispanic National Bar Association. 

She also received the Chris Miranda Outstanding 

Lawyer award from the CHBA. 

Christine grew up in Richmond, Virginia, and 

attended the American University in Washington, 

D.C., graduating magna cum laude with a focus in 

international business. But she came to Colorado 

to attend the DU Sturm College of Law. We are 

fortunate she did, as she is making remarkable 

contributions to our legal community. 

Conclusion 
I am so honored to have the opportunity to col-

laborate with these four tremendous leaders to 

help advance the CBA’s EDI mission and values. 

As mentioned, we are fortunate in Colorado to 

have many, many leaders working toward these 

efforts, including the many lawyers named 

and quoted in this Message as well as “Big 

Law” diversity stars Katie Reilly, founder of the 

Denver Law Firm Coalition for Racial Equity, 

and Spencer Rubin, chair of the CBA YLD and 

creator of the nascent Colorado Diverse Attorney 

Community Circle. I wish I could feature all 

of them, but hopefully readers have enjoyed 

hearing about what Patricia, Jon, Michelle, and 

Christine are up to on behalf of the Bar and our 

broader community. I am so grateful to them and 

everyone else who is helping us move toward a 

better, stronger, and more diverse community 

of lawyers. 

“Christine is so 
actively engaged 
in the legal 
community, 
including serving 
as a chair of the 
immigration 
section of the 
Hispanic National 
Bar Association, 
that I have no 
idea how she 
does it all.”

NOTES

1. CBA Strategic Plan Refocus 2020, https://www.cobar.org/For-Members/Committees/CBA-
Strategic-Plan-Refocus-2020.
2. Id. 
3. Id.
4. Jarzobski, “Meet the CBA and DBA’s New Diversity and Inclusivity Steering Committee,” 48 
Colo. Law. 52 (Feb. 2019). 
5. http://wmfdp.com.
6. https://centerforlegalinclusiveness.org/donate-to-cli.
7. https://www.diversitylab.com.
8. Email jlindzy@cobar.org to receive a copy of the JSC’s ILAP.
9. “The Challenge invites participants to complete a syllabus of 21 short assignments (typically 
taking 15–30 minutes), over 21 consecutive days, that include readings, videos or podcasts. It 
has been intentionally crafted to focus on the Black American experience. The assignments 
seek to expose participants to perspectives on elements of Black history, identity and culture, 
and to the Black community’s experience of racism in America.” https://www.americanbar.org/
groups/labor_law/membership/equal_opportunity. 
10. https://implicit.harvard.edu/implicit/takeatest.html.
11. https://www.cobar.org/For-Members/CBA-Sections/Articles.
12. See, e.g., http://lawschoolyeswecan.org.
13. Brown, “Leading the Way to Attorney Well-Being: Lawyers as Leaders,” 49 Colo. Law. (Nov.
2020), https://cl.cobar.org/departments/leading-the-way-to-attorney-well-being.
14. Powell, “The Link Between Well-Being and Inclusion,” 49 Colo. Law. 19 (June 2020), https://
cl.cobar.org/departments/the-link-between-well-being-and-inclusion.
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denbar.org/mvl  I  303-830-8210

MVL’s Post Decree Clinic is designed 

to help people with the issues 

that arise after a Dissolution of 

Marriage or Allocation of Parental 

Responsibility order was issued. 

Attorneys get to meet with clients 

one-on-one and give a one hour 

legal consultation. Clinics are held 

in Denver, Arapahoe, Jefferson, and 

Adams Counties. 

Pro bono attorneys 
can make a difference.

METRO 
VOLUNTEER 
LAWYERS
MAKE A 
DIFFERENCE

Photo by Jordan Whitt on Unsplash

Volunteer with MVL’s
POST DECREE CLINICS
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From Our Readers
Colorado Lawyer welcomes reader feedback. Letters are published with their sender’s consent and may be edited for clarity, 

length, or grammar. The opinions expressed are those of the sender and do not necessarily represent those of the CBA

or the sender’s employer. Please send feedback to Susie Klein at sklein@cobar.org, or contact article authors directly.

Contract Law, 
by Mark Cohen

Mark,

I was looking for some resources on contract 

indemnification terms and came across your 

article in Colorado Lawyer [“Indemnification 

Provisions in Commercial Contracts: A Drafting 

Primer,” Jan. 2020]. I really enjoyed reading it 

and found it very informative! I just wanted to 

say thank you for putting in the time to create 

such a great resource.

Best,
Jocelyn R. Kanoff
Kottke & Brantz, LLC

Historical Perspectives, 
by Frank Gibbard

Good Morning Mr. Gibbard:

I just finished reading your article “Busted on 

Pikes Peak” in the October Colorado Lawyer, and 

I wanted to compliment you on an interesting 

and well-written read. I look forward to your 

articles and enjoy your take on each of your 

selections. As a local personal injury lawyer 

often dealing with the complexities of premises 

liability claims, I especially enjoyed this article. 

Thank you again for a fun read!

Yours Truly,
Andrew McFadden
Prugh Law Firm, LLC

Frank,

Love your writing and especially enjoyed the 

December column, “Gunfight at the Polls: The 

James Warford Murder Trials.” Keep it up! Hope 

you publish an anthology.

Peter F. Michaelson 
District Court Judge, 18th JD

Editor’s Note: In 2010 CBA-CLE published Steam, 

Steel and Statutes: True Tales from Colorado Legal 

History, a compilation of Gibbard’s Historical 

Perspectives columns from 2002 to 2010. 

“On the Cover,”
December 2020

I admired the cover photograph of the December 

Colorado Lawyer taken from the Skinner Hut. 

However, I don’t think you can see the 

Spanish Peaks from there—they’re over 100 

miles to the southeast and would be obscured 

by the Mosquito Range, not to mention the 

Sangre de Cristos. 

This looks like the view is to the north across 

Turquoise Lake, so that is probably Galena Mt. 

in the upper left and maybe Homestake Peak 

in the distance. 

Great photo though! 

Jack Berryhill
Moye White LLP

WELCOME   |    MAILBAG
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PAYMENTS
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LEGAL
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The ability to accept payments online has 
become vital for all firms. When you need to 
get it right, trust LawPay's proven solution.

As the industry standard in legal payments, 
LawPay is the only payment solution vetted 
and approved by all 50 state bar associa-
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Developed specifically for the legal industry 
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deliver the most secure, PCI-compliant 
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preferred, long-term payment partner for 
more than 50,000 law firms.

The easiest way to accept credit, 
debit, and eCheck payments
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D
uring the COVID-19 pandemic, 

one group has faced unique chal-

lenges: bar exam takers. After 

graduating from the University of 

Utah law school in May 2020, I sat for, and passed, 

the July 2020 Colorado bar exam. Conversely, 

most of my law school classmates were granted 

emergency diploma privilege by the Utah 

Supreme Court. While they became full-fledged 

lawyers without taking the bar exam, I studied 

without knowing whether there would be an 

exam to take. This begs the question: does the 

time, energy, and angst that new grads put into 

studying for the bar exam strengthen the legal 

profession, or is it simply a rite of passage? I 

don’t know the answer, but I’m sharing my 

experience to add to the conversation. Perhaps 

those who sit for the online exam in February1 

will consider sharing their stories as well.

The July 2020 Bar Exam
Most practitioners would agree that study-

ing for and taking the bar exam is a grueling 

experience. As a first-time bar test taker, it’s 

difficult to determine how my experiences may 

have deviated from a traditional year. Yet I do 

know the pandemic presented problems never 

before faced by law students, bar test takers, 

and administrators alike.2

As a 2L, I distinctly remember listening to 

bar application horror stories. I dreaded the 

process before it even began. Turns out, my 

fears were well founded. Digging up roughly 

10 years of my life to provide a reference for 

each job and living situation was arduous. 

Trying to find my manager from a busboy job 

I had when I was 16 was the worst. After three 

calls to HR, numerous Facebook searches, 

and even a county assessor search, all I had 

was a name but no other contact information. 

Fortunately, the Office of Attorney Admissions 

was understanding. Little did I know this was 

just a precursor for what was to come. I did get 

one lucky break: because I was applying to be 

barred in two states, I had gathered most of my 

application information before COVID-19 shut 

everything down.

My real concerns over the bar exam being 

impacted by the pandemic began in March/April 

when New York, Massachusetts, and Connecticut 

postponed/canceled their July exams.3 The closer 

I got to graduation, the more worried I became 

that the Colorado exam would be impacted. 
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Colorado saw a spike in COVID-19 cases in 

late April,4 and at that point I was genuinely 

convinced the Colorado bar exam might not 

take place in July. The Utah Supreme Court’s 

decision to grant diploma privilege in Utah 

only compounded my fear and anxiety. While 

my classmates breathed a sigh of relief, I was 

wracked with uncertainty. I felt isolated. My 

peers celebrated while I studied and stressed.

Only 23 states held in-person bar exams in 

July 2020, and Colorado was one of them. When 

I spoke with other bar exam takers, I found we 

were experiencing similar psychological distress. 

It’s hard to describe the mental gymnastics 

involved in trying to stay focused on bar study 

while knowing the bar exam might be canceled 

at any time, even up to the day before the exam. 

After Utah announced it would offer diploma 

privilege in lieu of taking the bar exam, the 

rumors that other states might follow Utah’s lead 

were rampant. This only added to my struggle to 

focus. Colorado assured test takers that the July 

exam would go forward as scheduled. Despite 

these assurances, the situation, for me, still felt 

precarious and uncertain. 

As I struggled to stay focused on bar prep, I 

felt adrift by the lack of comradery. I had spent 

most of my time in law school studying with 

others, learning in groups, and talking through 

difficult fact patterns and legal precedents. 

Instead of having the resources offered by my 

peers, I had to learn a whole new way to study. 

I was forced to switch to a learning style that 

was completely foreign to me—isolated self-

study. For students with families and young 

children this reality created major obstacles 

to bar preparation. While on its face, being 

stuck at home may seem beneficial for bar 

preparation, for me it compounded an already 

nerve-wracking situation. 

In addition to being stuck at home, many 

bar takers, myself included, had genuine health 

concerns for our own health and the health 

of those around us. Those with preexisting 

conditions or high-risk family members had 

to decide whether to prioritize career over life. 

I suspect in previous testing cycles, examinees 

did not feel like they were taking their lives into 

their own hands when they decided to take 

the bar exam.

Bar Exam versus 
Diploma Privilege

The Pandemic Experience

BY  BR A DL E Y  G .  TAY L OR
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 In addition to health concerns, I became 

increasingly concerned about the test-day 

procedures. Test takers learned we would be 

required to wear masks during the test and  

increased safety measures would be put in 

place. These increased safety measures included 

temperature checks before entering the test 

facility and health questionnaires that had to 

be “passed” to sit for the exam. These measures, 

while meant to protect test takers, added another 

layer of uncertainty to testing day. I wasn’t sick 

and didn’t think I posed any risk to others, but 

I worried that I could be turned away on the 

day of the exam. I had intrusive thoughts about 

being stuck outside in the sun and not passing 

the temperature check. I daydreamed about 

ways I could assure my entrance to the exam by 

taking Advil, keeping an ice pack in my car, and 

running the AC over my face before I got in line.

The Sunday before the exam, I checked into 

my hotel in Denver and the staff asked if I was 

there to take the bar exam. Then they gave me 

a small gift bag with a note wishing me luck, a 

granola bar, and a bottle of water. Cool. It felt 

surprisingly nice to know a complete stranger 

was cheering me on! 

The natural fear and anxiety I had felt the 

night before the exam intensified when I ar-

rived at the exam site. As I stood in line with 

hundreds of others who had been through my 

same experience, the tension in the air was 

palpable. A woman behind me in line, who 

had previously taken and passed the Florida 

bar exam, commented: “This experience must 

be terrifying for first-time test takers.” I was not 

reassured. My only saving grace was that I didn’t 

know any different. 

Beyond the slight delay in entering the 

building, thankfully there were no major in-

terruptions once the test began. I did not see 

anyone turned away due to a temperature check 

failure. There was adequate space between the 

tables, and the proctors made sure examinees 

were spaced out during lunch breaks each day. I 

saw no egregious missteps by test administrators 

during the two-day exam. 

Diploma Privilege
Utah was the first state to offer a diploma priv-

ilege option following the global pandemic.5 

The state has two law schools, the University of 

Utah S.J. Quinney College of Law (U of U), and 

Brigham Young University–J. Reuben Clark Law 

School (BYU). My last semester at U of U became 

a virtual experience around mid-March 2020. 

This shift to online learning was a new experience 

for faculty, administration, and students alike, 

and it was fraught with challenges. Fortunately, 

I was also enrolled in a bar prep course that met 

twice weekly—virtually—through the end of the 

semester. The other students and I were able 

to ask questions about the upcoming bar exam 

and what effect, if any, the pandemic might 

have on the process. We all concluded the bar 

exam would either be (1) canceled/postponed, 

or (2) proceed as scheduled. 

Yet on April 9, 2020, roughly 16 weeks before 

the bar exam was set to take place, the Utah 

Supreme Court issued a proposed order granting 

what was dubbed “diploma privilege plus.” 

Under the proposed order, new law graduates 

would not have to take the bar exam to become 

a licensed attorney if three conditions were met:

1. The applicant had graduated from an 

ABA-accredited school with a first-time 

bar passage rate of 86% or higher.

2. The applicant had applied to sit for the 

exam in Utah. 

3. The applicant had completed 360 super-

vised practice hours. 

The Utah legal community expressed varying 

degrees of support for and criticism of the pro-

posed order. Law students were encouraged to 

express their opinions about the proposed order 

and how it might affect them. Some students 

expressed concerns over job security if the 

bar exam were to be postponed. Others raised 

concerns about the health risks of attending a 

large gathering like the bar exam. There was 

also a contingent of law students who expressed 
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concern over difficulties studying for the bar 

(something I experienced firsthand). Ultimately 

the proposed order was passed with slight 

modifications, and my fate was sealed: I could 

not take advantage of the diploma privilege in 

Utah. Although I had applied for admission to 

both the Utah and Colorado bars, I had only 

applied to sit for the exam in Colorado. Still, I 

was very excited for my fellow graduates.

The diploma privilege option was made 

possible in Utah because of early intervention 

and planning by the state’s two law schools. U 

of U and BYU came together and presented a 

united front to the Utah Supreme Court. Key 

members of both schools met with the Court 

on multiple occasions (virtually of course) 

and presented the necessary information, 

including statistics regarding the bar exam, 

previous bar passage rates, and information 
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NOTES

1. Colorado Courts, Colorado Supreme Court announces February 2021 bar exam to be 
administered remotely (Nov. 6, 2020), http://www.coloradosupremecourt.us/PDF/BLE/
February%202021%20Remote%20Bar%20Exam%20Announcement.PDF.
2. This discussion revolves around my unique experience. I don’t presume to know what it was like 
for others (including the office of attorney admissions, the NCBE, or other test takers). 
3. Ward, “Three states postpone July bar exam; will others follow?,” ABA J. (Mar. 30, 2020), https://
www.abajournal.com/news/article/new-york-postpones-july-bar-exam-will-other-states-follow-
connecticut-massachusetts.
4. Google, “Colorado Coronavirus cases,” https://bit.ly/3lEyiqv.
5. Both Wisconsin law schools—the University of Wisconsin and Marquette University—offered 
diploma privilege to their students well before the pandemic hit. See Settlement retains diploma 
privilege, State Bar of Wisconsin (Mar. 25, 2010), https://www.wisbar.org/NewsPublications/
InsideTrack/Pages/Article.aspx?Volume=0&Issue=0&ArticleID=5824#:~:text=March%2025%2C%20
2010%20%E2%80%93%20Graduates%20of,Attorney%20Christopher%20Wiesmueller%20of%20
Waukesha.

Bradley G. Taylor is a 2020 graduate of the University of Utah S.J. Quinney College of 
Law. He is licensed in both Colorado and Utah and plans to pursue a career in public 
interest law in Colorado—bradtaylorslc@gmail.com.
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on the pandemic, to help the Court make its 

decision. The schools advocated valiantly for 

their law students, but ultimately it was the Utah 

Supreme Court’s swift and forward-thinking 

decision that put the diploma privilege before 

bar members and the public in early April 2020. 

Most other states began pushing for alter-

natives to the bar exam (including diploma 

privilege) in May and June. But these efforts 

were hampered due to division between law 

schools and indecision about what the best 

course should be. Utah’s highest court showed 

amazing resolve; the justices got ahead of the 

pandemic and did not get sidetracked by the 

shifting nature of the pandemic. 

Takeaways
Reflecting on my bar exam experience has been 

cathartic. First, the period between April and 

October not only stretched my patience and 

cognitive ability, but also impacted my mental 

health. While the bar is supposed to be “a test 

of minimal competency,” there was nothing 

minimal about it for me. I am happy for those 

who passed the bar, but I do not begrudge those 

who are now barred through diploma privilege. 

We have each gone through unprecedented 

experiences since graduation (that wasn’t really 

a graduation at all). I genuinely feel a kinship 

with each member of the class of 2020, from 

every law school. We have endured a common 

experience (becoming a member of the bar), 

through uncommon routes.

Second, despite the shared pandemic expe-

rience, each law grad’s situation is unique. There 

is no perfect way to enter the legal profession. 

The bar exam is viewed as a gatekeeping mech-

anism; however, most reasonable attorneys 

would admit the bar exam is an imperfect tool 

in predicting competence to practice law. Across 

the country, the legal community was given a 

golden opportunity to rethink the bar exam 

and its effectiveness. This opportunity will be 

wasted if we do not continue the conversation 

about what it means to be a competent attorney 

and how that will be effectively measured. 

Finally, I hope we can applaud each other’s 

successes. This year has been a roller coaster 

with hardship for all. The bar exam and the 

diploma privilege should not be pitted against 

each other. We are entering the profession to 

serve, and the route we took getting here will 

be eclipsed by the important work we will do 

going forward.  

Across the country, 
the legal community 
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opportunity to 
rethink the bar 
exam and its 
effectiveness. This 
opportunity will 
be wasted if we 
do not continue 
the conversation 
about what it 
means to be a 
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and how that will 
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WHO
Intended for attorneys and 
mediators who are interested  
in housing law.

WHAT
Live Webinar 

WHEN
Thursday, January 28, 2021
9 AM – 1 PM

RSVP 
Register at  
COSmokeFreeHousing.org

CONTACT
For assistance, contact  
Peggy.Sarcomo@dhha.org  
or 303-907-2678.

FREE CLE 

LEGAL ISSUES IN
MULTI-UNIT  

HOUSING 

PRESENTERS:

ATTORNEY-MEDIATOR
Phyllis Roestenberg, Esq.

DENVER PUBLIC HEALTH
Peggy Sarcomo and 
Teddy Montoya

TOPICS INCLUDE:
• State of the State: Colorado and Beyond 

• What Every Attorney Should Know:  
A Fair Housing Primer 

• Smoke-Free Multiunit Housing

• Housing as a Healthcare and Social 
Justice Issue 

• Designing, Implementing and Enforcing 
No Smoking Policies

COSmokeFreeHousing.org

FREE CLE CREDITS:  
4 GENERAL/1 ETHICS (ANTICIPATED)

COMPLETE OUR CLE
JOIN OUR REFERRAL LIST!
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B
usinesses across the globe have faced 

a variety of challenges in returning 

to the office amid the COVID-19 

pandemic. Responding to these 

unprecedented circumstances requires finding 

a balance between upholding and instituting 

policy, and ensuring health and safety, which 

could involve altering the physical workspace. 

As an architecture firm that supports workplace 

design, Eppstein Uhen Architects (EUA) has 

spoken with many clients about how they are 

handling this transition. This article highlights 

conversations with Denver-area leaders in 

the law sector, an industry with a traditionally 

in-person, office-intensive design. Their orga-

nizations operate in a variety of settings—from 

a new office design completed within weeks of 

the pandemic’s start to a legal coworking space. 

While each was deemed an essential business 

and permitted to stay open during the pandemic, 

their approaches varied considerably. 

Arnold & Porter: Slow and Steady
With 14 offices across the globe, Arnold & 

Porter has taken a phased approach to its return 

based on each office’s geographic setting. EUA 

helped the firm put the finishing touches on its 

new 25,000 square foot Denver office. We met 

virtually with Christopher Ruschaupt, director 

of administrative project management, and 

Scott McCombs, Denver office administrator, 

who described their firm’s “slow and steady” 

approach to returning to the office.

Transitioning to a Remote Work Force 
According to McCombs, “business remained 

steady through March and April, in part because 

our clients needed legal guidance on how best 

How Denver Law Offices 
Are Returning to Work

C OM PI L E D  BY  E UA
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to navigate the impacts of COVID-19.” When it 

came to the immediate need to work remotely, 

he felt Arnold & Porter transitioned seamlessly. 

Most case files were already in electronic format, 

and the firm’s technology infrastructure allowed 

everybody to work effectively from home, 

even staff members who previously had no 

remote access. Ruschaupt added that before 

the pandemic there was no formal work-from-

home policy, but technology quickly stepped in, 

allowing for industry-standard remote working 

requirements, such as enhanced videoconfer-

encing technologies (e.g., Zoom and webinars), 

to support communication and connectivity 

between attorneys, clients, and staff.

Modifications to the Denver Office 
When it came to the layout of the Denver office 

space, Ruschaupt said there was not much to 

address because there are only four workstations 

located in the shared office area, with each 

occupant facing away from each other and 

all other workspaces enclosed. “Fortunately 

support densities have come down, so we are not 

benching on top of each other. Over time we’ve 

been increasing that ratio,” he said. Ruschaupt 

discussed future considerations, including 

whether people will be sitting in open spaces, 

and if so, how to maintain a safe spread.

The current plan is to close some spaces tra-

ditionally used by groups, like conference rooms. 

In many cases, larger conference rooms will be 

used to support the six-foot social distancing 

requirement. He added that most of the changes 

relate to policy versus physical guidelines. Each 

Arnold & Porter office has a different real estate 

footprint, so the firm will adapt based on the 

constraints presented at each location. For all 

offices, the firm has introduced signage and 

paths of travel, and the new Denver office is 

working on a plan to slowly migrate back with 

alternating schedules for staff, monitoring 

density while allowing people to work safely.

Looking Ahead
Due to its size and various geographic loca-

tions, Arnold & Porter has always tried to be 

as space-efficient as possible. In the practice of 

law, this can be a difficult approach, balancing 

enough reasonable vacancy to adapt to changes 
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in hiring, acquisitions, and practice group shifts 

without having multiple offices sitting free. But 

Ruschaupt predicts there will likely be a change, 

with potential for some level of office-sharing 

considered in the future.

LawBank: Maintaining Operations
LawBank is a shared office space for lawyers 

that operates in the Denver metro area but plans 

to expand across the United States. We talked 

with co-owners Jay Kamlet, founding partner 

of Kamlet LLP and founder of LawBank, and 

CEO Jordan Deifik, as well as their marketing 

consultant Meranda Vieyra. An underlying 

theme of our conversation was the importance of 

adding value to membership during COVID-19 

while creating a safe environment that supports 

diversity and inclusion. 

Creating a Safe Space
LawBank’s approach was to maintain normal 

operations as much as possible. With lawyers 

considered essential personnel, LawBank kept 

its doors open from the onset of the pandemic. 

Within the open space, tables are reconfigured 

to create additional distance, and in conference 

spaces disposable paper is placed over tables 

and replaced after use. Cubicles with glass 

partitions between them were already available, 

and most tenants have been opting to use these 

spaces rather than the open tables. Overall, the 

transition has gone smoothly for LawBank, with 

tenants still coming to the office for meetings 

and actively practicing social distancing and 

following mask guidelines. Deifik said, “It’s 

important to us to follow guidelines, but it’s 

also important to show that we care about our 

members, taking necessary steps to protect 

them at this time as well.” 

Preserving Community
When the pandemic hit, LawBank had to think on 

its toes about how to continue to provide value 

for members who were not actively using the 

office. Said Kamlet, “It’s all about maintaining the 

community, and no matter what the space looks 

like, we are laser focused on helping continue 

that sense of community.” Previously, one to two 

monthly educational sessions were offered as 

a way for members and nonmembers to earn 

CLE credits through guest speakers and panels 

relevant to the legal industry. LawBank moved 

to a digital weekly offering starting in March. 

While the connections made are different in a 

virtual setting, they have seen some sessions 

achieve higher than normal attendance rates. 

Deifik said, “This has been about taking a bad 

situation and still finding ways that, even while 

they may not be the same experience at the 

time, add value operationally.” 

Looking Ahead
LawBank has seen an increase in tenant interest 

during the pandemic. “This is exactly what 

we built this for,” said Deifik, “to appeal to 

practitioners who were used to firm amenities 

but didn’t want to deal with the politics or 

requirements of working with a firm.” Still, 

he explained, “It’s the uncertainty in terms of 

trying to standardize layouts and operations 

that keeps me up at night.” With active plans 

for growth across the United States, Deifik says 

he will continue to focus on positive tenant 

experiences while developing floor plans that 

optimize revenue generation.

Common Thread: Adaptability
Though these organizations approached op-

erations differently, a common theme in our 

discussions was adaptability; with change of 

this scale thrust upon an entire society, we all 

have to be agile. This forced divorce from the 

office, while inconvenient for many and desired 

by some, has changed the dynamic and expec-

tations of today’s workforce. No one knows what 

the future holds, but pre-COVID-19, we were 

already seeing a shift in law firm design toward 

“right sizing”—decreasing private office space 

to increase flexibility and maximize real estate. 

The key to employee satisfaction may be in 

how law firms handle remote work. Working 

from home is no longer an outlier, making now 

a good time to reevaluate real estate portfolios 

and leases for a solution that makes sense. For 

example, moving to a free address design would 

give attorneys the flexibility to work remotely but 

still come to the office for collaborative work and 

meetings. This setup could also attract talent. 

With furloughs and layoffs, attorneys are now 

looking to leverage remote work and collabora-

tion among their peers, resulting in a cultural 

shift. This begs the question of how this shift will 

play out in the future. In a May 2020 law firm 

survey, Loeb Leadership reported that 85% of 

its respondents expressed confidence that they 

could remain productive while working from 

home, with 67% preferring that their jobs stay 

remote.1 Some measure of in-office/in-person 

interactions will likely always be necessary, so 

in addition to policy, law firms must embrace 

designs that support employees’ choices of 

where and how they work best.   

Eppstein Uhen Architects (EUA) is an 
architecture, interior design, and master planning 
firm with locations in Milwaukee (headquarters) 
and Madison, Wisconsin, and Denver, Colorado. 
A version of this article appeared in Colorado 
Real Estate Journal, Nov. 7–14, 2020 edition. 

Coordinating Editor: Jeffery Weeden, jlweeden@
weedenlaw.com

NOTE

1. Loeb Leadership, The Legal Industry’s 
Handling of the Disruption Caused by 
COVID-19: The Findings Report (May 2020), 
https://loebleadership.com/s/Legal-Industry-
Survey-May-2020.pdf.
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N
ew attorneys often begin their 

legal careers in law firms1 and 

government law offices.2 This is an 

excellent way to gain experience 

and start building a network. But if you’re like 

many attorneys, your ultimate goal is to start 

your own firm and work for yourself. While 

entrepreneurship has its upsides, the journey 

to a successful and profitable small or solo law 

firm is often long, bumpy, and lonely. The right 

kind of support is crucial for making it through 

these times so you can ultimately enjoy the 

fruits of your labor.

Participating in mentorship programs is 

one way to smooth the road ahead and build 

fruitful professional relationships along the way.3 

DEPARTMENT   |   MENTORING MATTERS

Mentorship is a Secret Weapon 
for Solo Practitioners 

and Small Firms
BY  JAY  K A M L E T,  JOR DA N  DE I F I K 

A N D  J.  RYA N N  PE Y T ON

Moreover, once your practice is established, 

mentorship can help you stay successfully 

engaged in business ownership and take your 

firm to the next level. 

Mentorship Benefits
Becoming a lawyer is a significant accom-

plishment, as is owning a business. Doing 

both simultaneously is on another level of 

difficulty. When you open your own firm, you 

lose the safety net of working in Big Law or being 

employed in someone else’s firm. The financial 

challenges of owning a business come down 

squarely on your shoulders.

This can be not only scary, but also isolating. 

Long after you have finished your casework for 

the day, you could be up looking at tax bills, 

balancing your payroll, and trying to figure out 

how much you need to make to get through 

the next quarter. The long hours and isolation 

can drain a new solo practitioner’s motivation 

quickly. Some will consider giving up.

As any business owner will tell you, running 

your own business is messy. Some days you 

will work 18 hours without remembering to 

eat. Some weeks you will wonder why you even 

took this route. And some months you will not 

be sure whether you can pull ahead financially. 

An effective mentor can help you overcome 

these challenges. Research indicates that while 

only half of all small businesses survive five 

or more years,70% of small business owners 

who are mentored stay in business for five 

years or more.4  

Flattening the Learning Curve 
Law school teaches you how to be a lawyer, but 

not necessarily how to be a business owner—and 

it provides even less insight about how to wear 

both hats simultaneously. In the early stages of 

creating and launching a small law firm, owners 

can find the support they need in mentors. 

Laying the proper groundwork ensures 

easier operations down the road, but without 

previous business ownership experience, it 

is unlikely that a new firm owner will know 

what this groundwork entails. A mentor who 

provides in-depth business advice and insight 

can flatten the learning curve and help you 

avoid common errors.

Mistakes are part 
of the learning 
process, but with 
a mentor, you 
can make fewer 
mistakes while still 
benefiting from 
those learning 
opportunities. 
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When questions arise regarding the day-

to-day management of your law firm, a mentor 

is essential. Mistakes are part of the learning 

process, but with a mentor, you can make fewer 

mistakes while still benefiting from those learn-

ing opportunities. This reduces the amount of 

money and time lost to simple errors.

As a new business owner, you will experience 

problems that demand fast solutions. Brain-

storming works, but for best results, you need a 

sounding board. Your mentor can work with you 

through these brainstorming sessions, providing 

feedback for your proposed ideas and helping 

you fine-tune those that best fit your needs. This 

type of relationship is also valuable when you 

are trying to create relationships with vendors 

and service providers. A local mentor can point 

you toward reputable vendors and caution you 

against unreliable or overpriced ones.

Leveling Up
After navigating the early days of business 

ownership, you begin to settle into a rhythm 

and hit your stride. Of course, this comes with 

its own set of challenges and growing pains. 

During this time, you may find yourself calling 

up your mentor more frequently.

Expansion is a big step for any law firm 

owner, but navigating this transition on your 

own is unlikely to yield the best results. Whether 

your firm’s growth calls for new staff members, 

technological equipment upgrades, new client 

management systems, or a new office space, 

your mentor can help you determine where to 

save money and which services and upgrades 

are worth every penny.

The goal of growth is to boost revenue, 

but investing in the wrong services or wasting 

money on unreliable service providers eats 

away at profits. One study found that mentored 

founders increased their startup revenue by 83%, 

compared to 16% for non-mentored founders.5

When navigated with care and proper plan-

ning, periods of growth can take your law firm 

to the next level of success. When guided by 

uninformed decisions and guesswork, however, 

these periods can leave your business in a state of 

financial uncertainty. This is when the assistance 

of a mentor is so important. In addition to 

providing insight on the challenges of growth 

and how to overcome them, your mentor can 

answer the day-to-day questions you have about 

changes in your firm’s operations.

The Colorado Attorney 
Mentoring Program
Solo practitioners and small law firm owners may 

not know where to find a mentor or how to get 

as much as possible from the relationship. The 

Colorado Attorney Mentoring Program (CAMP) 

is an excellent local resource for those in search 

of legal industry mentorship. Through its various 

programs, CAMP encourages pride in the legal 

profession and establishes strong relationships 

between those in different areas of practice and 

professional roles. To meet the diverse needs of 

its participants, CAMP offers both one-on-one 

and group mentoring programs.

One-on-One Mentoring 
CAMP’s one-on-one mentoring program 

connects participants with an individual with 

substantial experience in the areas where they 

want to grow. If you choose this route, it is 

important to establish a schedule of meetings 

early. Otherwise, you may hesitate to reach out 

to your mentor when you need help for fear of 

overstepping your bounds or being intrusive. 

Regular meetings give you an open forum to 

bring up issues, ask questions, and discuss your 

law firm’s growth. While face-to-face meetings 

are always most impactful, during this time of 

social distancing, mentoring partners are easy 

connecting and sustaining relationships virtually. 

To get the most out of your mentoring expe-

rience, you must be comfortable reaching out 

when you need help. You may have questions 

that seem too minor or unimportant to broach 

with your mentor. Instead of ignoring them, jot 

them down and save them for your next meeting. 

This means you do not have to reach out for 

each individual question while still getting the 

answers you need. Also, be sure to take notes 

for maximum information retention, and look 

beyond the direct answers to your question. The 

way your mentor answers questions and solves 

problems will give you additional insight into 

the thought patterns that create a successful 

leader and the problem-solving strategies you 

may need to get to the next level.

Group Mentoring
If one-on-one mentoring does not fit your 

schedule or learning style, you might consider 

CAMP mentoring circles. These circles bring 

together professionals with similar learning 

objectives at different levels of practice. Rath-

er than learning from a singular source of 

experience and information, everyone shares 

their experiences and learns from one another. 

Mentoring circles typically follow a set structure 

and address specific topics throughout the 

duration of the circle.

Mentoring Best Practices 
Whether you’re working with a mentoring 

partner through a formal program like CAMP or 

organically on your own, the practices below can 

help you maximize your mentoring relationship.

Commit to a High Level of Professionalism
Your mentoring relationship will shape the future 

of your legal career. At all times, you should 

respect professional ethics and boundaries. 

Acting unethically in a mentoring relationship 

can destroy your reputation in legal circles, 

causing you to lose far more than you could 

ever gain from unethical behavior. Make full 

use of the resources your mentor provides to 

you, but avoid acting in a way that causes them 

unnecessary challenges. If you are invited 

to attend meetings with clients or vendors, 

view these meetings as a learning experience 

rather than an opportunity to siphon a client 

or otherwise benefit from your mentor’s loss.

At your initial meeting with your mentor, 

set clear goals, professional boundaries, and 

expectations. This promotes trust, open commu-

nication, and growth throughout the duration 

of your mentoring relationship. Remember that 

you are an active participant in the relationship, 

not a passive listener. Your mentor does not 

want to talk at you; they want to talk with you.

Establish and Respect Communication 
Boundaries 
Everyone communicates differently and has 

preferred methods of communication. Ask your 

mentoring partner early in the relationship how 

they prefer to communicate: face to face, or by 

email, phone, text, or otherwise.
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Limit your use of email to setting up 

meetings, clarifying plans or goals, posing 

non-time-urgent questions, reviewing plans, 

and maintaining contact. Email should never 

be used to give critical or complex feedback, 

provide impressions of others’ behavior, pro-

vide impressions of third parties, or exchange 

sensitive information.

Agreements regarding communication 

can and should include boundaries around 

communication. The goal is to define effective 

and appropriate interaction to maintain a high 

level of professionalism at all times. Setting 

communication boundaries includes

 ■ establishing when mentoring partners 

are not available for communication (e.g., 

evenings, weekends, vacation);

 ■ setting limits and expectations for the 

mentoring relationship;

 ■ maintaining consistent contact; and

 ■ treating the relationship as a mentorship 

rather than as a co-counsel or partnership 

relationship.

Professional boundaries protect both men-

toring partners, and each partner is responsible 

for maintaining the boundaries set within the 

relationship.

Capitalize on the First Meetings
The initial meetings of a new mentoring relation-

ship are critical for building a strong foundation. 

Many mentoring partners make the mistake of 

going into these meetings unprepared and, as a 

result, miss opportunities to effectively launch 

the relationship. 

The first meeting is a time to begin building 

rapport. Come prepared to talk about who you 

are, why you are engaging in mentoring, and 

what you hope to gain from the experience. 

The first meeting is also a prime opportunity to 

discuss and set expectations for the relationship, 

including meeting logistics (locations, duration, 

frequency, etc.), communication preferences, 

relationship structure (formal or informal), 

mentoring goals and objectives, and how you 

like to give and receive feedback. Finally, you 

should never leave the first meeting (or any 

future meeting) without agreeing on the next 

meeting or mentoring activity you will complete 

with your mentoring partner.

The work continues after the meeting. After 

each meeting, especially the first meetings, 

consider the following questions:

 ■ What commitments have you made to 

your mentoring partner? Yourself?

 ■ What steps do you need to take to fulfil 

commitments? By when?

 ■ What information should you share with 

your social and professional network to 

assist you in maximizing the mentoring 

experience?

 ■ What support do you need from the peo-

ple in your personal and professional life 

to assist you in maximizing the mentoring 

experience?

Reflecting in this way will help you incorpo-

rate and synthesize the information gained from 

conversations with your mentoring partner.

Ask for Exactly What You Need
Many times, we believe we are clearly articu-

lating our professional development needs or 

goals. In many cases, however, we haven’t been 

explicit in seeking support from a mentoring 

partner. While many senior attorneys may 

already use mentoring principles, they still 

need (and want) explicit guidance on the 

actions that make a truly good mentor. It’s 

important for you to detail the activities and 

learning objectives you’d like to undertake 

together and celebrate when those tasks are 

accomplished. A meaningful mentoring re-

lationship includes granularity as to how to 

approach your mentoring partner, the types of 

goals you seek to achieve, and your expectations 

from the relationship. 

Conclusion
Today, because of a tight legal market and 

competition for knowledgeable and experienced 

practitioners, lawyers have to take the time and 

effort to develop themselves as expert attorneys 

and business professionals. Leadership as a 

lawyer requires the desire and ability to seek 

out wise and knowledgeable guides from 

elsewhere in the legal and business professions.6 

It is through relationships, observation, and 

discussion with good role models that lawyers 

discover more about who they are and who 

they want to be professionally. 

When you start your new law firm, you will 

want to set your sights high. With the assistance 

of a mentor, you can explore new opportunities 

and achieve new levels of success. Whether you 

choose a one-on-one mentoring relationship 

or a group mentoring option, mentoring is an 

important component of your professional 

growth.  
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T
his is the second article in our succes-

sion planning series. The first article 

explained why succession planning 

is important to your well-being and 

offered a few basic steps to get started.1 This 

article discusses the matter more in-depth, 

beginning with who might wind down your 

practice in the event of your death or disability. 

For additional assistance, ask your professional 

liability insurer for resources or check out the 

Office of Attorney Regulation Counsel’s guide 

to succession planning.2

Successor Counsel 
versus Inventory Counsel 
There are two categories of lawyers who can 

wind down the law practice of an attorney 

who unexpectedly dies, ends up on disability 

inactive status, or is otherwise unable to practice 

law: successor counsel and inventory counsel. 

Successor counsel is an assisting attorney who 

agrees in advance to take over for the attorney 

should the unexpected happen, while inventory 

counsel is appointed by the court after the 

disabling or disqualifying event through a 

procedure established in CRCP 251.32(h). A 

critical distinction between successor counsel 

and inventory counsel is that a contract defines 

a successor counsel’s scope of work, whereas 

Rule 251.32(h) defines inventory counsel’s scope 

of work, and the court supervises that work. 

Accordingly, the primary benefit of entering into 

a successor counsel agreement is that you can 

define the scope of successor counsel’s duties 

to include, for example, dissolving the firm. 

The Limited Role of Inventory Counsel 
Under Rule 251.32(h), when there is no successor 

counsel plan in place, Attorney Regulation Coun-

sel can petition the chief judge of the judicial 

DEPARTMENT   |   WELLNESS

district where the deceased or disabled lawyer 

had his or her registered address to appoint 

inventory counsel. This appointment creates 

a civil district court case, allowing the court 

to enter orders to facilitate inventory counsel’s 

work. This might involve, for example, entering 

an order authorizing destruction of unclaimed 

client files. Inventory counsel’s appointment is 

for limited purposes, such as inventorying client 

files, returning them to clients, and disbursing 

funds in the lawyer’s COLTAF account. Rule 

251.32(h) does not contemplate inventory 

counsel assuming client representation, nor 

does inventory counsel typically handle the 

business aspects of law firm dissolution.  

The minimum step you can take toward 

having a succession plan is to identify another 

lawyer to be your appointed inventory counsel 

should you be unable to practice law. That 

lawyer could then be nominated in a petition 

by Attorney Regulation Counsel to be your 

court-appointed inventory counsel. However, 

due to the limited role of inventory counsel, 

attorneys should consider creating a formal 

successor counsel agreement with another 

attorney as part of their succession plan. 

Successor Counsel Agreements
Successor counsel agreements can range from 

simple to complex. At a minimum, successor 

counsel can carry out the same limited functions 

as a Rule 251.32(h) inventory counsel. However, 

if something unexpected happens to you, there 

will be additional matters for your loved ones, 

employees, and clients to attend to. Accordingly, 

an effective successor counsel agreement might 

address the following:

 ■ undertaking representation of the de-

ceased or disabled lawyer’s clients with 

the clients’ consent;

 ■ concluding business aspects of the law 

firm;

 ■ disposing of or distributing tangible 

property associated with the practice; and

 ■ being an authorized signer on trust and 

operating accounts.

On the last point, having signature authority 

in place before it is needed to dissolve a firm 

can greatly assist successor counsel’s work. If 

full signature authority is not viable, consider 

Creating a Formal 
Succession Plan

BY  JON AT H A N  ‘‘JON ’’ W H I T E 
A N D  DAV I D  S E S E R M A N
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a limited power of attorney allowing successor 

counsel signature authority and access to trust 

and operating accounts only after the occurrence 

of some contingency. 

When devising a successor counsel agree-

ment, it’s important to keep the Colorado Rules 

of Professional Conduct in mind. Especially 

important are lawyers’ duties of confidentiality 

and avoiding conflicts of interest with cur-

rent and former clients. Before entering into 

an agreement, both parties should evaluate 

whether successor counsel might have conflicts 

of interest due to representation of opposing 

parties in related litigation or transactions. 

Lastly, serving as successor counsel can 

be time-consuming. An agreement can, and 

should, address compensation for successor 

counsel’s time and expenses. It may be mutually 

beneficial to ask a colleague to take on this 

responsibility and offer to be a successor counsel 

designee for that lawyer. 

  

Considerations for the Digital Era
The electronic devices and software that enable 

our practices to be efficient and nimble can 

present numerous challenges to successor or 

inventory counsel. The assisting attorney will 

need to identify all the devices and accounts 

where client files and bookkeeping records 

are stored electronically, and then access the 

information stored on those devices and in 

those accounts. Thus, a succession plan should 

(1) specify all the electronic devices and cloud 

storage accounts that contain firm and client 

data, (2) identify the custodians of firm and 

client electronic files, and (3) establish a method 

for obtaining device and account passwords. 

To avoid problems down the line, it’s ad-

visable to keep law firm client and business 

data separate from personal data. One risk of 

not doing so is that well-intentioned family 

members may try to retrieve personal data 

off electronic devices, leading to inadvertent 

disclosure of confidential client information, 

a data breach, or the compromise of elec-

tronic data integrity. Further, at the end of 

their engagement, inventory or successor 

counsel, as part of their obligation to protect 

the confidentiality of client files, will consider 

how to erase the information footprint created 

by electronically stored information. This may 

mean wiping data from all electronic devices 

where client files were stored, including phones 

and tablets. If personal data is commingled 

with client and firm data, personal data may 

be lost in the process. 

Final Thoughts
While certain states require lawyers to have 

some type of succession plan, Colorado does 

not. Comment 5 to Colo. RPC 1.3 states that 

the duty of diligence “may” require a lawyer 

who is a solo practitioner to create a plan, 

but there is no mandate. In the absence of a 

mandate, recognize that your actions will help 

your family members, your clients, and your 

personal representative in a difficult moment. 

It may also take one thing off your worry list, 

which alone is a good reason to consider creating 

a succession plan. Finally, if you are struggling 

with complex emotions and/or stressors that 

may arise, contact COLAP at info@coloradolap.

org or (303) 986-3345 for a free and confidential 

well-being consultation.  
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T
his article examines significant 

changes in and clarifications to 

the law since 2005 that interpret 

and apply CRS § 13-80-104’s real 

property improvement statutes of limitation 

(RP-SOL) and repose (RP-SOR).1 This Part 2 

discusses the application of these statutes to 

design flaws; indemnity, contribution, and other 

reimbursement claims; negligent repairs; and 

repair warranties. It considers the effects of 

Colorado’s Construction Defect Action Reform 

Act (CDARA), the Homeowner Protection Act 

(HPA), and tolling and estoppel doctrines on 

the RP-SOL and RP-SOR. Finally, it examines 

lingering constitutional concerns in applying 

the RP-SOL and RP-SOR.2

Design Flaws
The RP-SOR begins to run upon “substantial 

completion of the improvement to the real 

property.”3 While the RP-SOR applies to de-

fectively designed improvements, no Colorado 

court has yet held that merely preparing a 

design constitutes part of the construction of 

an improvement to real property. Applying 

the RP-SOR to design professionals raises a 

peculiar concern because a design may not 

be implemented and tested until long after the 

design services were performed.

It would be practically impossible for a de-

sign deficiency to manifest until the defectively 

designed element was substantially completed 

and put to its intended use. Thus, a defective 

design may lie dormant for an extended time 

while the developer lines up financing, con-

tractors, and permitting. For example, where 

a design professional provided no services 

beyond creating a proposed geotechnical, 

structural, or architectural design, the repose 

period might not begin to run until years after 

the design services were performed. 

Accordingly, design professionals facing a 

claim may be expected to argue that the repose 

period begins to run upon completion of their 

plans, regardless of when the plans were put to 

use. On the other hand, property owners may 

argue that, had the legislature intended for the 

repose period to begin as to architects when 

the plans are completed for “work done or to 

be done,” it would have specified that as the 

trigger, as it did in the mechanics’ lien statute 

for triggering the lien’s attachment.4 They 

may also argue that the repose period does 

not begin to run, at the earliest, until some 

tangible construction utilizing the design is 

substantially completed.5 Courts may agree 

with one of these positions or conclude that 

design activity alone does not constitute part 

of an improvement to real property and the 

RP-SOR does not apply. 

Indemnity, Contribution, and Other 
Reimbursement Claims
The RP-SOL and RP-SOR applicable to indem-

nity, contribution, and similar claims provides, 

in pertinent part:

(II) Notwithstanding the provisions of para-

graph (a) of this subsection (1), all claims, 

including, but not limited to indemnity or 

contribution, by a claimant against a person 

who is or may be liable to the claimant for 

all or part of the claimant’s liability to a 

third person:

(A) Arise at the time the third person’s claim 

against the claimant is settled or at the time 

final judgment is entered on the third person’s 

claim against the claimant, whichever comes 

first; and

(B) Shall be brought within ninety days after 

the claims arise, and not thereafter.6

Before Colorado’s legislature added this 

portion of the RP-SOL and RP-SOR in 2001, 

Colorado construed its real property improve-

ment statute of limitations, when applicable to 

indemnity and contribution claims, to begin 

to run when the defect that gave rise to such 

claims first manifested.7 This meant that a 

party’s indemnity claim could be time-barred 

even before that party was served, its primary 

liability was determined, or it paid any part of 

the loss.8

To eliminate the potential unfairness of this 

rule and to reduce the growing practice of many 

builders who “protectively” sue all potentially 

liable third-party subcontractors upon com-

mencement of a suit against the builder, CDARA 

amended the RP-SOL and RP-SOR to establish a 

separate statute of limitations for indemnity and 

other reimbursement claims.9 This amendment 

provides that a claim against a person who is or 

may be liable to the claimant for all or part of 

the claimant’s liability to another person arises 

at the time of the settlement of or entry of final 

judgment on the claimant’s liability to the other 

person.10 Such claims must be asserted within 

90 days of the settlement or final judgment,11 or 

as timely asserted cross- or third-party claims 

within the pending lawsuit.12

In the first of two Colorado Supreme Court 

decisions construing this provision, the Court 

held that the RP-SOL amendment is not a 

“ripeness” provision that bars cross-claims 

and third-party claims for indemnity and 

contribution in a construction defect lawsuit 

This article examines significant changes in and clarifications to the law since 2005 interpreting and applying 
Colorado’s real property improvement statutes of limitation and repose. This Part 2 discusses the application 
of these statutes to design flaws; negligent repairs; repair warranties; and indemnity, contribution, and 
other reimbursement claims. It also addresses the effect of Colorado’s Construction Defect Action Reform 
Act, Homeowner Protection Act, and tolling and estoppel doctrines on these statutes, and constitutional 
concerns with applying the statutes.
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before settlement or judgment.13 In the second 

decision, the Court held that the phrase “not-

withstanding the provisions of § 13-80-104(1)

(a)” precludes application of both the RP-SOL 

and RP-SOR to indemnity, contribution, and 

other reimbursement claims.14 Instead, such 

claims may be timely asserted within 90 days of 

settlement or a final judgment in the underlying 

suit.15 CRS § 13-80-104(1)(b)(II) only applies to 

claims made by construction professionals.16

Negligent Repairs
Negligent repairs raise unique RP-SOL and 

RP-SOR issues. To date, the Colorado Supreme 

Court has not determined when or whether the 

RP-SOL and RP-SOR apply to claims arising from 

negligent repair of a real property improvement. 

CRS § 13-80-104 does not mention “repair,”17 nor 

do the general negligence or other statutes of 

limitations.18 To determine whether the RP-SOL 

and RP-SOR apply to negligent repair claims, 

courts must first answer the threshold question of 

whether the repairs constitute the “construction 

of an improvement to real property” within the 

meaning of CRS § 13-80-104.19 If not, claims for 

defective repairs will be subject to other statutes 

of limitations such as for negligence, contract, 

or warranty claims. 

“Construction of an Improvement to Real 
Property”
In Highline Village Associates v. Hersh Compa-

nies, the Colorado Court of Appeals held—in a 

decision later reversed on other grounds—that 

some repairs constitute “the construction of 

an improvement” to real property subject to 

CRS § 13-80-104.20 There, the Court found that 

repainting an existing structure as part of a 

renovation amounted to construction of an 

improvement to real property.

In Smith v. Executive Custom Homes, Inc., 

the Colorado Supreme Court indicated support 

for this approach in dicta.21 The Court noted 

with approval that Highline Village “defined 

the phrase ‘construction of an improvement 

to real property’ to mean ‘where the result of 

the construction is a product that is essential 

and integral to the function of the construction 

project.’”22 This lends support to the conclusion 

that some repairs may constitute a real property 

improvement if the result of the repair is integral 

and essential to the property’s use or function. 

Smith suggested a repair that meets this defi-

nition might “commenc[e] a new limitations 

period from the date the defective repair was 

first noticed or should have been noticed.”23

It follows that if a repair involves a component 

that is not “essential and integral to the function 

of the construction project,” the RP-SOL and 

RP-SOR would not apply to the work because 

the activity would not qualify as the construction 

of an improvement to real property. Smith, 

however, declined to address whether the de-

fendant’s gutter repair constituted construction 

of an improvement to real property, thereby 

commencing a new limitations period, because 

neither the plaintiffs nor the lower courts raised 

this argument in prior proceedings.24

Repair Work Distinguished
The repairs at issue in Highline Village consisted 

of completely repainting the exterior of two apart-

ment complexes as part of a renovation rather 

than “routine” repairs or a repair attempting to 

rectify defective work.25 Highline Village also held 

that CRS § 13-80-104 applied to a claim against 

the defendant for breach of a separate “warranty 

of repair” arising from the defendant’s later, 

eventually abandoned, efforts to remedy the 

prematurely peeling paint.26 The Court of Appeals 

tolled the RP-SOL for claims concerning these 

later defective repairs, under the common law 

repair doctrine (discussed below), through the 

date the defendant abandoned its repair efforts.27 

On appeal, the Colorado Supreme Court 

affirmed Highline Village in part and reversed it 

in part, holding that CRS § 13-80-101(1)(a), not 

CRS § 13-80-104, governs a breach of a warranty 

to repair claim.28 Because CRS § 13-80-101(1)

(a) begins to run upon discovery of the breach 

of warranty, the Supreme Court noted that the 

Court of Appeals’ resort to the repair doctrine 

was unnecessary to render the claim timely.29 

The Supreme Court overturned Highline Village’s 

second holding—that the attempt to repair the 

defective renovation work tolled the RP-SOL 

pursuant to the repair doctrine—holding instead 

that these attempted repairs gave rise to a distinct 

claim for breach of a repair warranty not subject 

to the RP-SOL.30

Similar to the analysis Smith and Highline 

Village suggest, courts in other jurisdictions 

have held that statutes of limitations that apply 

to defective real property “improvements” do 

not govern ordinary repair work.31 Rather, to 

be governed by real property improvement 

statutes of limitations, the repairs must be 

substantial enough to constitute “improvements” 

themselves.32 Smith and Highline Village also 

reasonably imply that if a repair constitutes the 

construction of a real property improvement, 

the limitations period applicable to claims 

arising from the work will begin when defective 

repairs first manifest, while the repose period 

will begin to run when the repair is substantially 

completed.33

In Smith, the Colorado Supreme Court held 

that the repair doctrine does not toll the limita-

tions period for claims governed by CDARA.34 

The common law repair doctrine, discussed in 

detail below, tolls the limitations period where 

a construction professional attempted repairs 
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Practice Pointer: Repairs that Start the RP-SOL and RP-SOR Anew

A construction professional who is sued for allegedly faulty repairs may wish to invoke 
CDARA’s liability and damages limitations applicable to real property improvements 
by arguing that the repairs themselves constitute the construction of a real property 
improvement. If a court accepts this argument, the repose period for the defective 
repair work would have begun to run when the repair work was substantially completed, 
rather than upon completion of the original underlying construction; and the limitations 
period would start anew when defects manifested in the completed repairs, rather 
than upon manifestation of the defects that necessitated the faulty repairs in the first 
place. If the court does not accept the argument, the general statute of limitations for 
negligence or breach of contract likely would apply to the work.



JA N UA RY  2 0 2 1     |     C O L OR A D O  L AW Y E R      |      33

and expressly or impliedly represented that 

the proffered repairs would remedy a defect. In 

contrast, the analysis from Smith and Highline 

Village discussed above does not involve tolling 

but pertains to whether the RP-SOL and RP-SOR 

apply to negligent repair claims or start anew 

the limitations and repose periods for claims 

arising from repairs. The repair doctrine only 

becomes relevant where the RP-SOL or RP-SOR 

applies and the doctrine is permitted to toll the 

limitations and/or repose periods. 

Repair Warranties
A “repair or replace” warranty, also known as 

a “warranty to repair,” typically guarantees that 

a construction professional’s work will be free 

from defects and the construction professional 

will repair or replace any work that became 

defective during the term of the guarantee.35 In 

Hersh Companies v. Highline Village Associates, 

the Colorado Supreme Court explained why 

claims for breach of a warranty of repair did 

not fall within the RP-SOL’s scope:

While the breach of contract claims allege a 

deficiency in the original workmanship, the 

warranty claims seek relief for the defendant’s 

failure to provide its “repair-or-replace” 

remedy for defects appearing during the term 

of the guarantee. Because the latter claims 

seek recovery for the breach of a subsequent 

contractual duty to repair or replace rather 

than recovery for a deficiency in the original 

work, they do not fall within the class of 

actions governed by section 13-80-104.36

The Court concluded,

when a contract contains both an express 

warranty as to future performance, like the 

five-year warranty against defect contained 

in Hersh’s contracts, and a repair-or-replace 

warranty fixing the remedy in the event of a 

defect, a claim for breach of warranty does not 

accrue until the plaintiff discovers or should 

have discovered the defendant’s refusal 

or inability to comply with the warranties 

made.37

In Stiff v. BilDen Homes, Inc., the Colorado 

Court of Appeals followed Hersh Companies 

and held that causes of action for breach of 

contract and warranty accrue upon discovery 

of the builder’s failure to remedy the defects 

pursuant to the contract or warranty, rather 

than upon discovery of the defects themselves.38

Continuing Negligence and Successive 
Breach
Colorado has adopted the “continuing neg-

ligence” doctrine in the context of medical 

malpractice claims, holding that the last act 

or omission in a course of treatment begins 

the limitations or repose period.39 However, 

Colorado’s appellate courts have not addressed 

whether (1) the continuing negligence doctrine 

applies to a related series of construction errors 

(e.g., a combination of original construction and 

later repair errors), or (2) the policies supporting 

this doctrine suggest applying it to negligent 

repair claims in a proper case.40

Colorado also recognizes the “successive 

breach” doctrine, involving “the concept of con-

tinuing contractual obligations, capable of being 

breached on multiple successive occasions.”41 

Where a contract contains a “‘continuing duty 

to perform, generally a new claim accrues for 

each separate breach’ and the plaintiff ‘may 

assert a claim for damages from the date of the 

first breach within the period of the limitation.’”42 

This issue might arise when a construction 

professional makes repairs pursuant to CDARA’s 

notice of claim process. Some argue such repairs 

are or should be accompanied by an implied 

warranty that the repairs will perform properly 

or, if not, will be redone.43 Colorado courts have 

not examined or applied the successive breach 

doctrine in the context of negligent construction 

or repair claims.44 And whether the continuing 

negligence and successive breach doctrines can 

be harmonized with the reasoning underlying 

Smith’s rejection of the repair doctrine under 

CDARA is an open question as to negligent 

repair claims.45

Effect of CDARA and Municipal 
Ordinances
CDARA and various local municipal ordinances 

may affect the RP-SOL and RP-SOR in two 

ways. First, they could alter when suit on the 

“manifestation of a defect” is ripe depending 

on how they define “defect.” For example, the 

Court in Smith stated: “A homeowner may file a 

claim under the CDARA as soon as the defect is 

noticed; the homeowner does not have to wait 

until such a defect causes collateral injury to a 

person or property.”46 This statement suggests 

that a construction defect lawsuit can be brought 

before any property damage, loss of use, or 

personal injury caused by an underlying defect 

has occurred.47 

Second, CDARA and Colorado’s Common 

Interest Ownership Act (CCIOA) contain RP-

SOL and RP-SOR tolling provisions, extending 

the time to commence a construction defect 

action during efforts to resolve the claim or 

seek homeowners association (HOA) approval 

to file suit.48 Similarly, some home rule cities 

have adopted local ordinances that may, if 

not preempted by state laws like CDARA, toll 

the RP-SOL and RP-SOR during their unique 

and parallel notice of claim and suit approval 

Practice Pointer: Negligent Inspections

Inspections of varying scope accompany many repair and maintenance activities. Other 
inspections may stand alone, for example, as part of a prospective purchaser’s due 
diligence or an HOA reserve study. Where an inspection fails to detect a construction 
defect, questions arise regarding the extent of the inspector’s liability, and how and 
whether the RP-SOL and RP-SOR apply. Where the negligent inspection results in 
a catastrophic accident, such as the Minneapolis bridge or the Kansas City skyway 
collapses, which had accompanying loss of life, it could be argued that performance 
of an inspection without concomitant repair, remedial, or construction work is beyond 
the scope of the RP-SOL or RP-SOR because the negligent inspection involved no 
“construction of any improvement to real property.” Or, if the RP-SOR applies, arguably 
the repose period for any claims for negligent inspection would begin on the inspection 
date rather than upon substantial completion of the construction itself.
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processes.49 These tolling issues are summarized 

below.50

Extending the RP-SOL and RP-SOR 
through Tolling and Estoppel
Sometimes, due to a statute or ordinance, or 

a party’s conduct or statements, the RP-SOL, 

and less frequently, the RP-SOR, may be held 

in abeyance and effectively extended (tolled) or 

precluded from application (estopped).

Statutory Tolling
In 2003, CDARA was amended to add a manda-

tory notice of claim process (NCP) that must be 

completed before a claimant can commence a 

construction defect action against a construction 

professional.51 If a claimant sends a notice of 

claim (NOC) to a construction professional in 

accordance with the NCP within the prescribed 

time for filing an action under any applicable 

statute of limitations or repose, the statute is 

tolled until 60 days after completion of the NCP.52 

The statute’s broad language, stating “the time 

prescribed for the filing of an action under any 

applicable statute of limitations or repose . . . 

is tolled until sixty days after the completion 

of the notice of claim process,”53 suggests that 

tolling applies not just to CDARA claims but also 

to non-CDARA claims against a construction 

professional that may be the subject of the NOC. 

Limiting the tolling only to claims encompassed 

by CDARA might undermine CDARA’s purpose 

in “streamlining construction defect litigation”54 

by forcing the claimant, out of an abundance of 

caution, to commence suit on the non-CDARA 

claims before the NCP is completed.

The parties may also extend the NCP by mu-

tual agreement,55 for example, while promised 

repairs are being arranged and made. Similarly, 

extensions may result from delays caused by 

forces outside the construction professional’s 

control56 or submission of multiple or amended 

NOCs.57 Thus, the statutorily mandated tolling 

period may significantly augment the limitations 

and repose periods.58

In Shaw Construction, LLC v. United Builder 

Services, Inc., an HOA sued a general contrac-

tor for defects in a multi-building residential 

development, and the general contractor then 

sued several subcontractors for indemnity.59 On 

appeal regarding the timeliness of the indemnity 

claims, the Court held that the HOA’s statutory 

NOC to the general contractor did not toll the 

repose period for the general contractor’s 

indemnity claims against its subcontractors.60 

Shaw Construction’s CDARA NOC analysis 

strongly suggests that a claimant should not 

rely on transmittal of an NOC to a general 

contractor to toll the claimant’s claims against 

the general contractor’s subcontractors or 

other construction professionals. However, 

this conclusion may not apply where a builder 

or general contractor is viewed as another 

construction professional’s agent for receipt 

of such notice, such as where a subcontract 

expressly or impliedly renders one the agent 

for the other.

The Repair Doctrine
Pre-CDARA, courts often applied the repair 

doctrine where a construction professional 

undertook to repair a defect and expressly or 

impliedly represented that the repairs would 

remedy the defect.61 Such assurances to home-

owners tolled the limitations period until the 

date the construction professional abandoned 

repair efforts.62 The repair doctrine is a form of 

promissory (or equitable) estoppel.63

As discussed above, the Colorado Supreme 

Court greatly constrained application of the 

repair doctrine in Smith.64 The plaintiff in 

Smith sued the builder within two years of 

her injury but nearly three years after she 

first observed the manifestation of a leaking 

gutter that caused the ice patch she slipped 

on, and the Court held that the RP-SOL barred 

her claim.65 Plaintiff argued that the repair 

doctrine tolled the RP-SOL and rendered her 

claims timely, but the Court held that where 

CDARA applies, its NCP with its related tolling 

provisions “provides an adequate legal remedy 

in the form of statutory tolling . . . under specific 

and defined circumstances, including during 

the time in which repairs are being conducted,” 

and supplants the repair doctrine.66

The Court in Smith observed that CDARA 

tolls the RP-SOL during repairs, noting that “the 

repair doctrine could frustrate the operation 

of the statutory notice of claim procedure . . . 

because the repair doctrine could result in tolling 

for repairs outside of the limited circumstances 

and specific durations set forth . . . in the stat-

ute.”67 Further, the tolling encompasses “the 

time in which repairs are being conducted,”68 

plus an additional 60 days, and repairs made 

pursuant to the NCP “must be completed in 

accordance with a predetermined timetable 

submitted by the construction professional 

along with the offer to repair.”69

Much could happen during the NCP outside 

the statute’s basic “default” procedures that 

might still support tolling of the RP-SOR or 

RP-SOL under CDARA. Smith alludes to this pos-

sibility, first by noting that it may be appropriate 

to construe an email as commencing the NCP.70 

Second, the Court commented that it may have 

been appropriate to toll the RP-SOL a second 

time when, after the defendant completed the 
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Sometimes, due 
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(estopped).
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initial repairs, it was later notified that the ice 

accumulation had recurred and injured the 

claimant, and these two tolling periods would 

have totaled approximately eight months.71 

Finally, as discussed above, the Smith Court 

noted that in some situations repairs may 

“commenc[e] a new limitations period from 

the date the defective repair was first noticed 

or should have been noticed.”72 Together, these 

comments offer a basis for a claimant to argue 

for expansive tolling without asking a court to 

operate outside CDARA for equitable reasons.

Smith’s dicta raises two questions: If the 

parties begin an NCP by the defendant con-

struction professional agreeing to make repairs 

by a specified date, and then the parties later 

agree to extend the original timetable, will that 

agreement estop the defendant from arguing 

that the limitations and repose periods are not 

tolled during the extended repair period? And 

must any such agreement be in writing?73 Under 

these or similar circumstances, Colorado courts 

may have to decide whether to apply equitable 

estoppel (discussed below) or whether CDARA 

itself contemplates a tolling remedy under such 

circumstances.74 One Colorado district court 

held that where the HOA claimant and the 

defendant-builder regularly exchanged emails 

and other informal communications regarding 

various construction defects over the course of 

seven years, and the builder attempted a number 

of repairs during this time, the parties “entered 

into the NCP in 2004 and remained within the 

statutory process over the next seven years.”75

Equitable Estoppel
As noted above, the Colorado Supreme Court 

has limited common law equitable tolling where 

CDARA’s statutory tolling applies.76 The contours 

of this limitation remain to be determined, 

including whether CDARA might supplant 

application of equitable estoppel against an 

RP-SOL defense under some circumstances.

But there is “an analytical difference between 

the tolling of a statute of limitations and equity’s 

imposition of an estoppel upon a defendant 

to prevent the assertion of the statute as a 

defense.”77 Equitable estoppel is “a defensive 

doctrine, which may be invoked ‘to bar a party 

from raising a defense or objection it otherwise 

would have, or from instituting an action which 

it is entitled to institute.’”78 Equitable estoppel 

applies when (1) the party to be estopped 

knows the facts and (2) intends (or appears to 

intend) for its conduct to be acted on by the 

party asserting the estoppel, and (3) the party 

asserting the estoppel is ignorant of the true 

facts and (4) is injured due to its reliance on the 

other party’s conduct.79 The party asserting the 

estoppel bears the burden of proof.80

Equitable estoppel may prevent the assertion 

of a statute of limitations defense.81 One who 

“relies to his detriment on the affirmative 

promise or representation of another may 

invoke the doctrine of equitable estoppel if 

the promisor reasonably expects to induce 

action or forbearance of a material nature by 

his actions.”82 However, “one cannot rely upon 

mere noncommittal acts of the other party to 

establish an estoppel against a party who raises 

the statute as a defense.”83 

Some older Colorado district court decisions 

granted relief to homeowners from the RP-SOL 

defense where construction professionals 

provided assurances that observed problems 

were not serious or would stabilize before any 

significant damage occurred, or the builder 

ostensibly repaired the observed problem 

but it later became apparent that the repairs 

had failed.84 Under these circumstances, the 

construction professional has actual notice of 

the problem within the limitations period and 

may investigate the problem and its cause before 

the limitations period has run. Accordingly, 

these circumstances do not implicate a main 

purpose of the statute of limitations: barring 

stale claims after witnesses and evidence have 

disappeared. Equitable estoppel may apply 

where a defendant misrepresents or fails to 

disclose information, or fraudulently conceals 

information. 

Misrepresentation and failure to disclose. 
Estoppel may apply, for example, when a con-

struction professional misrepresents a material 

fact to a property owner or fails to disclose a 

material fact where a duty to disclose exists, 

causing the property owner to delay suit beyond 

the expiration of the limitations or repose period. 

The duty to disclose might arise from a statute, 

such as Colorado’s soils disclosure statute,85 

relating to homes built on potentially expansive 

soils, or from the common law, such as where 

a builder-vendor knows of a latent property or 

construction defect.86

Fraudulent concealment. Where a defen-

dant has intentionally concealed the cause of an 

injury, the plaintiff may be able to maintain an 

action brought outside the limitations period 

if such plaintiff timely institutes suit after he or 

she discovered, or by the exercise of reasonable 

diligence should have discovered, the cause 

of the injury.87 This “fraudulent concealment” 

doctrine88 applies where 

 ■ a material existing fact is concealed that 

in equity and good conscience should 

be disclosed;

 ■ the party against whom the claim is 

asserted knows that such a fact is being 

concealed;

 ■ the party from whom the fact is concealed 

is ignorant of the fact;

 ■ it is intended that the concealment be 

acted upon; and

 ■ action on the concealment results in 

damages.89

Fraudulent concealment tolling may apply 

to the RP-SOR as well. The Colorado Court of 

Appeals has held that the RP-SOR is not a non-

claim statute and thus is not jurisdictional.90 

Where a statute of repose does not constitute 

a non-claim statute, it may be equitably tolled 

due to a defendant’s fraudulent concealment.91 

However, one Colorado district court concluded, 

in dicta, that a builder’s alleged fraudulent 

concealment of construction defects does not 

estop the builder from raising the RP-SOR as 

a defense.92

The Implied Covenant of Good Faith 
and Fair Dealing
Suppose a builder fails or refuses to disclose to 

a homeowner documents  that are important 

to the owner’s understanding of what does 

(and does not) constitute the manifestation 

of a defect in or inadequate performance of a 

home (e.g., architectural plans, construction 

specifications, and engineering test results, 

reports, and recommendations).93 This failure 

may arguably impair the homeowner’s ability 

to timely recognize and assert a defect claim 
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under a purchase contract, home warranty, 

statute, or otherwise. The homeowner may argue 

that the builder’s failure to disclose precludes 

it from raising a statute of limitations or repose 

defense. No published Colorado decision has 

yet addressed this issue. 

However, Colorado recognizes an implied 

covenant of good faith on the part of all parties 

to a contract, such that one party may not act to 

prevent the occurrence of a condition to per-

formance.94 The covenant also governs a party’s 

power after contract formation to set or control 

the terms of performance.95 Property owners 

may argue that a promise to provide critical 

paperwork to the homeowner is expressed or 

should be implied in the purchase transaction, 

in the home’s warranties, or by statute,96 and 

a failure to supply this information that delays 

timely assertion of a construction defect claim 

should (1) estop the non-disclosing construc-

tion professional from asserting an RP-SOL or 

RP-SOR defense, or (2) give rise to a breach of 

contract claim for damages equal to the value 

of the now-barred defect claim.

Homeowner Protection Act
The HPA provides that “to preserve Colorado 

residential property owners’ legal rights and 

remedies . . . any express waiver of, or limitation 

on, the legal rights, remedies, or damages pro-

vided by” CDARA97 or the Colorado Consumer 

Protection Act,98 “or on the ability to enforce such 

legal rights, remedies, or damages within the 

time provided by applicable statutes of limitation 

or repose are void as against public policy.”99 

The Colorado Court of Appeals held that the 

undefined term “residential” as used in the HPA 

is unambiguous and means “an improvement 

on a parcel that is used as a dwelling or for 

living purposes,” based on consistent dictionary 

definitions, other statutory definitions, case 

law, and the zoning of the building at issue.100 

The Court found that “the term ‘residential’ 

in [the HPA] is used to describe the property 

owned, not to limit its applicability to any 

specific type of owner, whether an entity or a 

natural person,” and held that “the receipt of 

income does not transform residential use of 

property into commercial use.”101 The Court 

then held that the HPA applied to a contract 

between a construction professional and the 

owner of a senior living facility and rendered 

void a contract provision purporting to limit the 

time during which construction defect claims 

could accrue.102 

Whether CDARA treats a particular prop-

erty as “residential” is an important question, 

although in most instances it should not be 

difficult to answer. There are differences between 

how CDARA and some local construction defect 

ordinances treat residential and commercial 

property owners’ rights, including as to tolling 

the RP-SOL and RP-SOR, and it is unsettled how 

those differences will be handled and whether 

they can be harmonized.

Constitutional Questions
Colorado’s appellate courts have not squarely 

addressed any facial or as applied constitutional 

challenges to the current RP-SOL or RP-SOR on 

equal protection, due process, or vagueness 

grounds.103 Previous versions survived consti-

tutional scrutiny.104

However, one question of constitutional 

dimension looms large: Can the RP-SOL be 

triggered where a property owner discovered or 

should have discovered the physical manifesta-

tion of a construction defect, but a reasonable 

person would not have recognized the condition 

as manifesting a defect? This situation could 

arise where the condition is later shown to 

have inarguably been the manifestation of an 

underlying defect upon which the claim is based. 

For example, the manifestation could consist 

of a hairline crack in first floor drywall created 

solely by the interaction between a defective 

basement flooring system and underlying 

expansive soils (and no other possible cause)105 

that, more than two years later, significantly 

worsens and substantially damages the wall. 

A due process or equal protection challenge 

might arise under circumstances like these, 

where a property owner’s claims would be 

barred where he or she arguably would have 

had no notice of circumstances invoking a need 

to assert any legal right.106 

Typically, Colorado statutes of limitation 

begin to run on a claimant’s personal injury 

or property damage claim when the claimant 

knows or has reason to know that a claim has 

arisen and, in many cases, the cause of the 

injury.107 Thus far, however, Colorado courts 

have avoided the problematic result described 

above by effectively holding that the RP-SOL 

is only triggered when a reasonable person 

would have recognized the observed condition 

as manifesting a defect—and the Colorado 

Supreme Court appears to have approved this 

“
Separate from 

the constitutional 
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NOTES

1. This article updates Sandgrund and Sullan, 
“Statutes of Limitations and Repose in 
Construction Defect Cases—Part I,” 33 Colo. 
Law. 73 (May 2004); and Sandgrund and 
Sullan, “Statutes of Limitations and Repose in 
Construction Defect Cases—Part II,” 33 Colo. 
Law. 67 (June 2004).
2. The authors will provide copies of cited 
district court rulings or unpublished opinions 
upon request.
3. See CRS § 13-80-104(1).
4. See CRS 38-22-101 (granting a lien upon 
property to “architects. . . . who have furnished 
designs . . . specifications, drawings . . . or who 
have rendered other professional or skilled 
service . . . describing or illustrating . . . work 
done or to be done . . . .) (emphasis added).  
5. Cf. James H. Stewart & Assocs. v. Naredel 
of Colo., Inc., 571 P.2d 738, 740 (Colo.App. 
1977) (holding architect could properly claim 
a mechanic’s lien for preparing plans, even 
though no improvement was ever erected, 
because the mechanic’s lien statute’s application 
did not depend on actual construction of an 
improvement).
6. CRS § 13-80-104(1)(b)(II) (emphasis added).
7. See, e.g., Nelson, Haley, Patterson & Quirk, Inc. 
v. Ganey Cos., 781 P.2d 153, 156 (Colo.App. 1989) 
(indemnification claim accrued on same date as 
underlying construction defect claim). 
8. See id. (recognizing that “the two-year statute 
of limitations may bar an indemnitee’s cause of 
action even before the indemnitee’s liability for 
compensation is finally determined and before 
the indemnitee makes any payment for the 
loss.”).
9. See generally CLPF-Parkridge One, L.P. v. 

Harwell Invs., Inc., 105 P.3d 658, 664–65 (Colo. 
2005) (discussing legislative history of CDARA’s 
amendment to CRS § 13-80-104); Sandgrund 
et al., “The Construction Defect Action 
Reform Act,” 30 Colo. Law. 121, 122 (Oct. 2001) 
(explaining purpose of amendment was to avoid 
the result in Nelson, Haley, Patterson & Quirk, 
Inc., 781 P.2d 153).
10. CRS § 13-80-104(1)(b)(II)(A). 
11. CRS § 13-80-104(1)(b)(II)(B).
12. Goodman v. Heritage Builders, Inc., 390 P.3d 
398, 402 (Colo. 2017).
13. CLPF-Parkridge One, L.P., 105 P.3d at 
663–64 (holding “section 13-80-104(1)(b)(II) 
. . . operate[s] as a statute of limitations tolling 
provision, not a ripeness requirement that 
would preclude carefully tailored indemnity or 
contribution cross-claims or third-party claims”).
14. Goodman, 390 P.3d at 402 (overruling three 
Colorado Court of Appeals’ decisions to the 
extent they conflict with this holding: Sierra Pac. 
Indus., Inc. v. Bradbury, 409 P.3d 551 (Colo.App. 
2016); Shaw Constr., LLC v. United Builder Servs., 
Inc., 296 P.3d 145 (Colo.App. 2012); and Thermo 
Dev., Inc. v. Cent. Masonry Corp., 195 P.3d 1166 
(Colo.App. 2008)). 
15. Id. 
16. See Fire Ins. Exch. v. Monty’s Heating & Air 
Conditioning, 179 P.3d 43, 45–47 (Colo.App. 
2007) (holding claims brought by a subrogated 
fire insurer against various construction 
professionals were subject to the two-year 
RP-SOL, and not the exception in CRS § 13-80-
104(1)(b)(II) for indemnity claims brought by 
construction professionals against indemnitees 
within 90-days of a settlement or judgment).
17. Compare CRS § 13-80-104 (no express 

view in dicta.108 Separate from the constitutional 

issues, serious policy and practical concerns 

would arise if the RP-SOL was construed to 

require every homeowner to retain expensive 

legal, construction, and forensic engineering 

consultants upon noticing a hairline crack or 

similar seemingly typical condition to preserve 

potential claims.

Jury Instructions
There are no pattern jury instructions for RP-SOR 

and RP-SOL defenses. However, a checklist of 

pertinent issues and a few suggested forms of 

instructions can be found in Practitioner’s Guide 

to Colorado Construction Law.109

Conclusion
Since 2005, Colorado appellate courts have pro-

vided some needed direction regarding discrete 

RP-SOL and RP-SOR issues. Practitioners must 

heed the limitations periods applicable to real 

property design and repairs and analyze how 

statutory provisions and equitable doctrines 

impact claims on these issues.   

reference to “repairs”) with Tex. Civ. Prac. & 
Rem. Code Ann. § 16.009(a) and N.C. Gen. Stat. 
§ 1-50(5)(a) and (b) (both Texas and North 
Carolina real property improvement statutes 
of limitations expressly reference and include 
“repair” claims).
18. See, e.g., CRS § 13-80-102(1)(a) (“General 
limitations of actions—two years.”).
19. See CRS § 13-80-104(1)(a) (providing 
RP-SOL and RP-SOR apply to any action 
against enumerated construction professionals 
“performing or furnishing the design, planning, 
supervision, inspection, construction, or 
observation of construction of any improvement 
to real property . . . .” (emphasis added)).
20. Highline Vill. Assocs. v. Hersh Cos., 996 P.2d 
250, 254 (Colo.App. 1999) (rejecting argument 
that “repair or maintenance” does “not result in 
any ‘improvement to real property’ within the 
meaning of the contractor’s statute”), rev’d in 
part on other grounds, Hersh Cos. v. Highline 
Vill. Assocs., 30 P.3d 221 (Colo. 2001).
21. Smith v. Exec. Custom Homes, Inc., 230 P.3d 
1186, 1191 n.6 (Colo. 2010).
22. Id.
23. Id. (citing CRS § 13-80-104(1)(a)). Some 
courts in other jurisdictions have held that the 
performance of negligent repairs starts “anew” 
the statute of limitations as to damages arising 
from the repair. See, e.g., Horosz v. Alps Estates, 
Inc., 642 A.2d 384, 388–89 (N.J. 1994). See 
also Ajax Lofts Condo. Ass’n v. Ajax Lofts, LLC, 
No. 11CV7763, slip op. at 5–6 (Denver Cty. Dist. 
Ct. Nov. 16, 2012). At least two district courts 
have denied summary judgment on negligent 
repair claims because disputed factual issues 
existed as to whether the repairs constituted 
an “improvement to real property.” See Sutliff 
v. Standard Pac. of Colo., Inc., No. 2010CV371, 
slip op. at 5–6 (Arapahoe Cty. Dist. Ct. Jan. 6, 
2011) (denying summary judgment on negligent 
repair claims because a “repair independently 
triggers a new statute of limitations if the 
repair itself constitutes a ‘construction of an 
improvement to real property,’” and disputed 
facts existed whether the work was “routine 
maintenance” or something “more substantial”); 
Fairways at Buffalo Run Homeowners Ass’n v. 
Fairways Builders, Inc., No. 2016CV30393, slip 
op. at 17–18 (Adams Cty. Dist. Ct. Apr. 17, 2017) 
(denying summary judgment because court 
could not determine as a matter of law whether 
the repairs constituted improvements to real 
property, nor when each repair occurred).
24. Smith, 230 P.3d at 1191 n.6.
25. Highline Village did not endorse the 
idea that all repair or maintenance activities 
necessarily constitute an improvement to real 
property but found that “the activity engaged 
in by defendant here consisted of more than 
routine repair. . . . [D]efendant was required to 
prepare the surface to receive the new paint 
by removing the old paint and by sanding 
and caulking that surface; it then repainted 
the entire exterior of two large apartment 
complexes.” Id. at 254. The Court concluded 
that “the nature of [the defendant’s] activities 
here did not differ substantially from the 
services it would have performed had the two 
complexes been newly constructed.” Id. See 
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also Hersh Cos., 30 P.3d at 224 n.4 (“The court 
of appeals held that under the circumstances of 
this case the work performed . . . constituted an 
improvement to real property . . . . Because that 
issue has not been presented to this court on 
certiorari, we accept it without comment . . . .”).
26. Highline Vill. Assocs., 996 P.2d at 255–57. 
27. Id. at 257.
28. Hersh Cos., 30 P.3d at 226; accord 
Broomfield Senior Living Owner, LLC v. R.G. 
Brinkmann Co., 413 P.3d 219, 226–27 (Colo.
App. 2017) (following Hersh Cos.’ holding that 
the general statute of limitations for contracts 
and warranties governs a breach of warranty of 
repair).
29. Hersh Cos., 30 P.3d at 226.
30. Id.
31. See, e.g., Adcock v. Montgomery Elev. Co., 
654 N.E.2d 631, 633 (Ill.App.Ct. 1995) (“An 
‘improvement’ is an addition to real property 
amounting to more than mere repair or 
replacement, and which substantially enhances 
the value of the property.”); Hartford Fire Ins. Co. 
v. Westinghouse Elec. Corp., 450 N.W.2d 183, 186 
(Minn.Ct.App. 1990) (holding “ordinary repairs” 
that do not add to the value or usefulness of 
the property are not improvements to real 
property).
32. Id.
33. For a detailed discussion of cases involving 
extensive renovations and condominium 
conversions, see Sandgrund et al., “Mitigating 
Potential Condo Conversion and Renovation 
Construction Defect Liabilities—Part 2,” 48 Colo. 
Law. 40, 44 (May 2019).
34. Smith, 230 P.3d at 1192.
35. See generally Hersh Cos., 30 P.3d at 224.
36. Id. at 225 (emphasis added).
37. Id. at 226.
38. Stiff v. BilDen Homes, Inc., 88 P.3d 639, 642 
(Colo.App. 2003) (applying CRS §§ 13-80-101 
and -108 (2002) to warranty and contract 
claims).
39. See Comstock v. Collier, 737 P.2d 845, 
849–50 (Colo. 1987) (recognizing “continuing 
negligence” doctrine in medical malpractice 
case). But see Ami Mech., Inc. v. Hadji & Assoc., 
Inc., No. 16CV33051, 2017 Colo.Dist. LEXIS 
1131 at *6 (Denver Cty. Dist. Ct. May 24, 2017) 
(declining to apply continuing negligence 
doctrine to defective construction claims 
because “[u]nlike in Comstock, it is possible in 
this case to determine the dates of the acts or 
omissions that caused the ‘injury.’”).
40. Cf. Bd. of Managers of the Ocean Club at 
Long Beach Condominium v. Mandel, 235 A.D.2d 
382, 383 (N.Y.App.Div. 1997) (holding that the 
“continuous treatment” doctrine applies to 
architects); Greater Johnstown City Sch. Dist. 
v. Cataldo & Waters, Architects, P.C., 159 A.D.2d 
784, 786 (N.Y.App.Div. 1990) (accord).
41. Neuromonitoring Assocs. v. Centura Health 
Corp., 351 P.3d 486, 492 (Colo.App. 2012).
42. Id. (quoting Noonan v. Nw. Mut. Life Ins. Co., 
687 N.W.2d 254, 262 (Wis.Ct.App. 2004)). It 
would seem to follow from this holding that the 
plaintiff may assert a claim for damages from 
the date of the first and each successive breach 

within the corresponding limitation period.
43. See Sandgrund and Sullan, “The 
Construction Defect Action Reform Act of 
2003,” 32 Colo. Law. 89, 92 (July 2003).
44. Ami Mech., Inc., No. 16CV33051, 2017 Colo.
Dist. LEXIS 1131 at *6–7, considered whether 
the “successive breach” doctrine described 
in Neuromonitoring Assocs. might apply to a 
construction defect claim, but did not reach the 
question because none of the alleged breaches 
occurred within the limitations period.
45. The Colorado Supreme Court has held that 
the repair doctrine provides no equitable tolling 
for breach of warranty claims, at least when 
there is an express warranty. See Hersh Cos., 30 
P.3d at 226.
46. Smith, 230 P.3d at 1190.
47. This statement may need to be harmonized 
with CRS § 13-20-804, which precludes 
negligent construction claims grounded solely 
on a failure to comply with an applicable code 
or industry standard unless the failure results in 
actual property damage, loss of use of property, 
or a risk or threat to the life, health, or safety of 
a home’s occupants.
48. See CRS § 13-20-805 (CDARA tolling); CRS 
§ 38-33.3-303.5(1)(d)(II)(A)–(C) (CCIOA tolling).
49. While these numerous and varied 
ordinances, and the question whether CDARA 
preempts them in whole or in part, are too 
complicated to address here, a three-part 
2017 Colorado Lawyer article contains a 
comprehensive discussion of these issues 
and a link to a chart summarizing 17 home 
rule city construction defect ordinances. See 
Sandgrund et al., “Construction Defect Municipal 
Ordinances: The Balkanization of Tort and 
Contract Law (Part 1),” 46 Colo. Law. 33 (Feb. 
2017); Sandgrund et al., “Construction Defect 
Municipal Ordinances: The Balkanization of Tort 
and Contract Law (Part 2),” 46 Colo. Law. 31 
(Mar. 2017); and Sandgrund et al. “Construction 
Defect Municipal Ordinances: The Balkanization 
of Tort and Contract Law (Part 3),” 46 Colo. 
Law. 27 (Apr. 2017). See also Benson et al., The 
Practitioner’s Guide to Colorado Construction 
Law § 14.2.8 (2d ed. CLE in Colo., Inc. Supp. 
2020) (hereinafter Practitioner’s Guide).
50. Practitioner’s Guide §§ 14.9.1.d, 14.9.1.f, 
and 14.9.1.g discuss these issues more 
comprehensively.
51. See generally CRS § 13-20-803.5.
52. CRS § 13-20-805.
53. Id. (emphasis added).
54. See CLPF-Parkridge One, L.P., 105 P.3d 
at 664 (Colo. 2005) (discussing CDARA’s 
purposes).
55. CRS § 13-20-803.5(8).
56. While Smith held that the repair doctrine’s 
equitable tolling (discussed below) is not 
available to claims governed by CDARA, the 
Court did not address whether a party’s conduct 
or statements while participating in the NCP 
may themselves estop that party from relying 
on the limitations period in some circumstances. 
See generally Smith, 230 P.3d 1186. If, for 
example, a construction professional orally 
requests and obtains a several month extension 
of time to complete an exterior inspection 

due to heavy snow, would that construction 
professional be estopped from raising the 
limitations defense if the limitations period 
expired as a result of the NCP inspections being 
extended, even if the extension did not strictly 
comply with CDARA’s NCP requirements?
57. See id. at 1193 (noting, in dicta, that it may 
be appropriate for a court to apply multiple 
statutory tolling periods to the same claims in 
some circumstances).
58. See id. (noting, in dicta, that over eight 
months of statutory tolling might have applied 
to the plaintiff’s claims but finding that the 
claims would have been barred regardless).
59. Shaw Constr., 296 P.3d at 145, 148.
60. Id. at 151–52 (noting that if they did not 
receive an NOC, the subcontractors “would not 
take the steps set forth in” CDARA’s NCP, id. at 
152), overruled in part by Goodman, 390 P.3d at 
402 (overruling Shaw Construction’s application 
of the RP-SOR to indemnity claims brought by a 
general contractor against its subcontractors).
61. See, e.g., Curragh Queensland Min. Ltd. v. 
Dresser Indus., Inc., 55 P.3d 235, 239–40 (Colo.
App. 2002) (applying repair doctrine). Cf. Hersh 
Cos., 30 P.3d at 225 (reversing lower court’s 
application of the repair doctrine to warranty 
claims, but endorsing application of the repair 
doctrine to non-warranty claims because 
requiring a party to initiate suit during repairs 
“would promote unnecessary litigation, in 
turn compromising business relationships and 
burdening the courts with unripe claims filed by 
parties seeking to comply with the contractors’ 
statute of limitations”), rev’g in part Highline Vill. 
Assocs., 996 P.2d 250. But see Smith, 230 P.3d 
at 1192 (holding that “equitable tolling pursuant 
to the repair doctrine is inconsistent with the 
CDARA because the CDARA already provides an 
adequate legal remedy in the form of statutory 
tolling of the limitations period under specific 
and defined circumstances.”).
62. See Curragh, 55 P.3d at 239 (“[U]nder 
the repair doctrine, the limitations period 
. . . is tolled from the time a seller undertakes 
efforts to repair the defect[s] . . . until the time 
it abandons those efforts where: (1) the seller 
. . . represents that such repairs will remedy 
such defect; and (2) the buyer reasonably relies 
upon such promise . . . and, as a result, does 
not institute legal action . . . .”); Peterson v. 
Mission Viejo Co., No. 92CV568, slip op. at 2–3 
(Douglas Cty. Dist. Ct. Nov. 30, 1993) (finding “a 
question of fact whether the repeated efforts 
and representations by Defendant provided 
a reasonable basis that the basement floor 
would be repaired under Defendant’s warranty 
program, thus tolling the statute of limitation 
until there had been a denial of liability or refusal 
to make further repairs”).
63. Smith, 209 P.3d at 1180 (Colo.App. 2009). 
Promissory estoppel applies when (1) the 
promisor makes a promise to another person 
that the promisor reasonably should have 
expected would induce action or forbearance 
by the other person or a third party; (2) the 
other person or third party reasonably and 
detrimentally relies on the promise; and (3) the 
promise must be enforced to prevent injustice. 
Pinnacol Assurance v. Hoff, 375 P.3d 1214, 
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1220–21 (Colo. 2016).
64. Smith, 230 P.3d at 1187.
65. Id.
66. Id. at 1192. Cf. Hickerson v. Vessels, 316 P.3d 
620 (Colo. 2014) (holding that separation of 
powers does not bar application of a laches 
defense to a debt collection action filed 
within the original or restarted limitations 
period because laches does not conflict with 
the limitations statute; common law could 
not extend, but could shorten the limitations 
period; and case law has long recognized the 
application of equitable remedies to legal claims 
(distinguishing Smith, 230 P.3d 1186)).
67. Smith, 230 P.3d at 1192.
68. Id.
69. Id. at 1192 n.7.
70. Id. at 1193 (noting that one of the plaintiffs 
notified the property manager by email when 
he first observed the manifestation of the gutter 
defect and the manager in turn notified the 
defendant, explaining: “If we were to construe 
that email as commencing the notice of claim 
procedure,” the plaintiff’s claims would be tolled 
until the attempted repairs were completed, plus 
an additional 60 days).
71. Id. The Court noted that the claims would 
have been untimely even with these tolling 
periods.
72. Id. at 1191 n.6.
73. See CRS § 13-20-803.5(8) (“[A] claimant 
and a construction professional may, by written 
mutual agreement, alter the procedure for the 
notice of claim process . . . .”).
74. A property owner might argue that the 
legislature intended CDARA’s statutory tolling 
to include informal agreements to extend 
the NCP because otherwise a construction 
professional could run out the limitations and 
repose periods by merely failing to complete 
the promised repairs in a timely manner after 
the property owner provided a timely NOC 
and acceded to an offer to remedy the defect. 
A court’s analysis of such a situation would 
be highly fact-dependent. A court might find 
that an enforceable settlement-repair contract 
had been formed, or that promissory estoppel 
applies and claims based on these theories 
are subject to their own statutes of limitations. 
But see Landmark Towers Condo. Ass’n v. GV 
Holdings, LLC, No. 2010CV2485, 2018 Colo.
Dist. LEXIS 1585 at *10 (Arapahoe Cty. Dist. Ct. 
Aug. 13, 2018) (dismissing promissory estoppel 
claim alleging that developer orally promised to 
repair/replace construction defects in exchange 
for an assignment of construction defect claims, 
because promissory estoppel “is incompatible 
with the existence of an enforceable contract”) 
(quoting Wheat Ridge Urban Renewal Auth. v. 
Cornerstone Group XXII, LLC, 176 P.3d 737, 741 
(Colo. 2007)).
75. Ajax Lofts Condo. Ass’n, Inc. v. Ajax Lofts, 
LLC, No. 11CV7763, slip op. at 3–4 (Denver Cty. 
Dist. Ct. Nov. 16, 2012). This same court held, in 
the alternative, that CDARA’s RP-SOR may be 
equitably tolled pursuant to CDARA’s NCP “even 
if the parties were not officially within the NCP” 
where they were “ostensibly conforming with 
the [NCP] and serving its intended purpose” 

by reporting perceived defects, conducting 
inspections, and attempting repairs. Id. at 4–5. 
The court explained that the failure to send a 
“formal” NOC should not deprive the claimant of 
CDARA’s equitable tolling protections because 
“refusing to apply equitable tolling in cases 
in which construction professionals received 
actual notice of defects would create perverse 
incentives that clearly contravene CDARA’s 
legislative intent.” Id. at 5.
76. See Smith, 230 P.3d at 1192 (“[E]quitable 
tolling pursuant to the repair doctrine is 
inconsistent with the CDARA because the 
CDARA already provides an adequate legal 
remedy in the form of statutory tolling of the 
limitations period under specific and defined 
circumstances, including during the time in 
which repairs are being conducted”). One 
commentator has advocated that the Colorado 
Supreme Court revisit and overrule its holding in 
Smith to “avoid negative policy consequences” 
and because the holding was based on an 
incomplete understanding of CDARA’s notice 
of claim process due to a lack of adversarial 
briefing on the issue. See Lutz, “Restore 
Colorado’s Repair Doctrine for Construction-
Defect Claims,” 83 U. Colo. L. Rev. 875 (Spr. 
2012).

77. Highline Vill. Assocs., 996 P.2d at 255. Cf. 
Olson v. State Farm Mut. Auto. Ins. Co., 174 P.3d 
849, 858 (Colo.App. 2007) (“Equitable tolling, an 
application of the concept of equitable estoppel, 
is generally applied to prevent a defendant 
from asserting a statute of limitations defense 
where the defendant’s wrongful actions have 
prevented the plaintiff from asserting a timely 
claim, or when extraordinary circumstances 
render filing a claim within the statutory period 
impossible.”).
78. Wheat Ridge Urban Renewal Auth., 176 P.3d 
at 741 (quoting Jablon v. United States, 657 F.2d 
1064, 1068 (9th Cir. 1981)); accord Tarco, Inc. v. 
Conifer Metro. Dist., 316 P.3d 82, 90 (Colo.App. 
2013).
79. Cork v. Sentry Ins., 194 P.3d 422, 427 (Colo.
App. 2008).
80. Black v. S.W. Water Conservation Dist., 74 
P.3d 462, 467 (Colo.App. 2003).
81. Mountainwood Condo. Homeowners Ass’n 
v. Cal-Colorado, 765 P.2d 1066, 1069 (Colo.App. 
1988) (citing Klamm Shell v. Berg, 441 P.2d 10 
(Colo. 1968)).
82. Id. at 1069.
83. Id.
84. See, e.g., Vill. Point Townhomes at 
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Breckenridge v. Wooden Ski Corp., No. 99CV188, 
slip op. at 3, 6 (Summit Cty. Dist. Ct. Apr. 23, 
2002) (where developer’s agents allegedly 
told homeowners that “the ventilation for the 
roof was acceptable” and ice accumulation 
was “a natural occurrence and a maintenance 
issue,” finding that “material issues of fact 
exist” regarding applicability of the “equitable 
estoppel doctrine”); Thompson v. Writer Homes, 
Inc., No. 00CV348, slip op. at 5 (Douglas Cty. 
Dist. Ct. Jan. 28, 2001) (applying the repair 
doctrine and also noting “the estoppel doctrine 
may apply to the statute of repose as well as to 
the statute of limitations”) (citing First Interstate 
Bank, N.A. v. Central Bank & Trust Co., 937 P.2d 
855 (Colo.App. 1997)).
85. Soils and Hazard Analyses of Residential 
Construction Act, CRS § 6-6.5-101 (requiring 
every developer or builder to provide new 
home purchasers a copy of a summary report 
of the relevant geotechnical “analysis” and “site 
recommendations” no later than 14 days before 
closing). 
86. See Cohen v. Vivian, 349 P.2d 366, 367–68 
(Colo. 1960) (holding seller has duty to disclose 
latent defects not known by purchaser); Estate 
of Gattis v. McNutt, 318 P.3d 549, 557 (Colo.
App. 2013) (holding that the economic loss 
rule does not bar claims against home sellers 
for nondisclosure of known latent defects and 
disclosure terms in the form contract did not 
subsume the home seller’s common law duty to 
disclose such defects).
87. See, e.g., First Interstate Bank v. Piper 
Aircraft Corp., 744 P.2d 1197, 1200 (Colo. 1987) 
(holding the wrongful death claim subject to 
tolling for defendant’s fraudulent concealment 
of facts until plaintiffs discovered, or reasonably 
should have discovered, the existence of facts 
forming the basis for their claims); Davis v. 
Bonebrake, 313 P.2d 982, 987–88 (Colo. 1957) 
(holding defendants’ fraudulent concealment of 
cause of injury could bar a statute of limitations 
defense). 
Fraudulent concealment might also be asserted 
as a stand-alone claim, subject to its own 
three-year statute of limitation under CRS 
§§ 13-80-101(1)(c) and -108(3). See, e.g., J.A. 
Balistreri Greenhouses v. Roper Corp., 767 
P.2d 736, 739 (Colo.App. 1988) (jury question 
existed whether fraudulent concealment claim 
accrued three years before suit filing, despite 
evidence that plaintiffs were aware of problems 
with greenhouse fiberglass panels before that 
date, because this awareness did “not equate 
to knowledge which would enable them to 
discover that the defendants knew the panels 
were defective and fraudulently concealed those 
problems from them”).
88. See, e.g., Rosane v. Senger, 149 P.2d 372, 375 
(Colo. 1944) (applying “fraudulent concealment” 
doctrine to toll the statute of limitations 
applicable to a medical malpractice claim). 
89. First Interstate Bank, N.A., 744 P.2d at 1200. 
But see Allison v. Elliott, No. 04 CA 0851, slip op. 
at 4–5 (Colo.App. Nov. 3, 2005) (not selected 
for official publication) (affirming judgment 
that defendant’s fraudulent concealment did 
not equitably toll statute of limitations where 
trial court did not find that the “defendants 

concealed a material existing fact that should 
have been disclosed, or that plaintiffs were 
ignorant of those material facts”).
90. Dunton v. Whitewater W. Rec. Ltd., 942 P.2d 
1348, 1350 (Colo.App. 1997) (“This statute [CRS 
§ 13-80-104(1)(a)] does not employ language, 
as some non-claim statutes do, providing that 
failure to comply with the limiting provision 
specifically bars the claim or deprives the court 
of jurisdiction over such claim.”). 
91. See First Interstate Bank, N.A., 937 P.2d 
at 1199–1200 (explaining that the statute of 
limitations for wrongful death actions did not 
constitute a “non-claim” statute; this meant that 
it was not a self-contained statute the terms 
of which prohibited absolutely the initiation of 
litigation beyond a prescribed time-period, and 
may therefore be subject to equitable tolling 
or estoppel doctrines because of a defendant’s 
fraudulent concealment). Cf. Windham v. Latco 
of Miss., Inc., 972 So.2d 608, 614 (Miss. 2008) 
(reversing lower court’s ruling that equitable 
tolling for fraudulent concealment did not apply 
to the statute of repose for actions against 
construction professionals and noting that this 
holding “still allows architects, contractors, and 
engineers who do not fraudulently conceal the 
cause of action to ‘close their books’ at the 
conclusion of the repose period.”). Mississippi 
has codified its fraudulent concealment tolling 
doctrine. See Miss. Code Ann. § 15-1-67.
92. Ajax Lofts Condo. Ass’n, Inc. v. Ajax Lofts, 
LLC, No. 11CV7763, slip op. at 6–7 (Denver Cty. 
Dist. Ct. Nov. 16, 2012) (holding, however, that 
the claims were nevertheless brought within the 
repose period).
93. The nondisclosure might occur during 
CDARA’s NCP, which requires production of 
an inspection report following a construction 
professional’s property inspection. See CRS § 
13-20-803.5(3) (“A written offer to remedy the 
construction defect shall include a report of the 
scope of the inspection, the findings and results 
of the inspection . . . .”). 
94. See, e.g., New Design Constr. Co., Inc. v. 
Hamon Contractors, Inc., 215 P.3d 1172 (Colo.App. 
2008) (implied covenant of good faith and fair 
dealing applied to paving subcontract).
95. Amoco Oil Co. v. Ervin, 908 P.2d 493, 498–99 
(Colo. 1995). 
96. See, e.g., Dupre v. Allstate Ins. Co., 62 P.3d 
1024 (Colo.App. 2002) (holding that a disputed 
fact question existed whether insurer breached 
the implied covenant of good faith and fair 
dealing by withholding a complete copy of the 
insured’s policy, which may have interfered with 
her ability to timely file suit); CRS § 6-6.5-101 
(mandating disclosure of a home’s underlying 
soil conditions).
97. CDARA, as originally passed in 2001 (CDARA 
I), included the adoption of CRS §§ 13-20-801 
through -807, and amendments to Colorado’s 
Real Property Improvement Statute of 
Limitations (CRS § 13-80-104) and CCIOA (CRS 
§ 38-33.3-303.5). CDARA II (2003) and the HPA 
(2007) revised and expanded Title 13, Article 20. 
The Construction Professional Liability Insurance 
Act (2010) again expanded Article 20 and also 
revised the Colorado Insurance Code (CRS § 
10-4-110.4). Therefore, references to CDARA 

may include all of these interrelated statutory 
sections.
98. CRS §§ 6-1-101 et seq.
99. CRS § 13-20-806(7)(a).
100. Broomfield Senior Living Owner, LLC v. R.G. 
Brinkmann Co., 413 P.3d at 225. The concurrence 
found support for the same result after 
examining the HPA’s legislative history. Id. at 231 
(Davidson, J., concurring).
101. Id. at 225.
102. Id. at 226.
103. In an unpublished case, the Colorado 
Court of Appeals held that CRS § 13-80-104(1)
(a)’s RP-SOR does not, on its face, deny a 
developer-claimant due process, relying on an 
earlier Colorado Supreme Court case construing 
a nearly identical statute of repose. See Michael 
B. Enterprises, Inc. v. KB Home Colo., Inc., No. 
17CA1339, slip op. ¶¶ 40–41 (Colo.App. June 
7, 2018) (not selected for official publication) 
(citing Yarbro v. Hilton Hotels Corp., 655 P.2d 
822, 826 (Colo. 1982) (holding CRS § 13-80-127 
(1973) “does not violate due process”)). KB 
Home also rejected the developer’s “as-
applied” challenge, finding that the developer 
failed to establish that “the statute would be 
unconstitutional under the circumstances in 
which the plaintiff has acted or proposes to act.” 
Id. at ¶¶ 41–46.
104. See, e.g., Criswell v. M.J. Brock & Sons, Inc., 
681 P.2d 495 (Colo. 1984) (addressing an equal 
protection challenge to a two-year limitations 
period against a builder-vendor). 
105. Often, these kinds of hairline cracks may 
be attributable to routine soil settlement 
beneath the home; ordinary thermal expansion 
and contraction of joists, beams, and other 
construction elements; commonplace drying 
and shrinkage of wood construction elements; 
and many other typical and normal events not 
indicative of a construction defect.
106. Property owners may argue it is 
fundamental that citizens are provided fair 
notice and due process before their legal rights 
are extinguished. Cf. Lewis v. Taylor, 375 P.3d 
1205, 1211 (Colo. 2016) (“the prerogative to 
establish limitations periods for state statutes 
belongs to the state legislature, subject to state 
and federal due process guarantees.”).
107. See, e.g., CRS § 13-80-108(1) (“a cause of 
action for injury to person, property, reputation, 
possession, relationship, or status shall be 
considered to accrue on the date both the injury 
and its cause are known or should have been 
known by the exercise of reasonable diligence.”).
108. See Stiff, 88 P.3d at 641 (holding that 
cracks or minor movement should not be 
deemed the “manifestation of a defect” 
sufficient to trigger the RP-SOL if they are 
within construction tolerances or a normal 
range of movement); Smith, 230 P.3d at 1189 
n.3 (noting that the RP-SOL began to run 
when the property owner noticed the “obvious 
physical manifestations of what appear[ed] 
to be a construction defect . . . .” (emphasis 
added)).
109. Practitioner’s Guide § 14.9.1.i (Practice 
Pointer: Statute of Limitations Jury 
Instructions).

FEATURE  |  CONSTRUCTION LAW



JA N UA RY  2 0 2 1     |     C O L OR A D O  L AW Y E R      |      41

A 
common misconception, partic-

ularly among non-lawyers, is that 

oral contracts are not enforceable. 

This misconception sometimes 

causes those with potentially winnable claims 

to prematurely decide against pursuing them. 

This article summarizes Colorado law governing 

oral contracts and discusses issues practitioners 

should consider when advising and representing 

clients seeking to recover on an oral contract.

The General Rule: Oral Contracts are 
Enforceable
Oral contracts are enforceable unless a specific 

enactment, such as a statute of frauds, renders a 

particular category of oral contracts unenforce-

able.1 Colorado courts follow this rule, declaring 

that formation of a contract requires only a 

meeting of the minds about terms sufficiently 

definite to enable the court to determine whether 

the contract has been performed.2 Further, 

an express contract may be evidenced by the 

parties’ written or spoken words.3 Colorado 

also recognizes contracts implied in fact, which 

arise from the parties’ conduct.4 Both express 

and implied contracts are created by a meeting 

of the minds to contract with each other.5 Like 

a written contract, an oral or implied contract 

must be supported by adequate consideration, 

but any benefit to a promisor or detriment to a 

promisee at the time of the contract, no matter 

how slight, constitutes adequate consideration.6

Colorado’s Statutes of Frauds
Though lawyers sometimes refer to “the statute 

of frauds” as if there is only one, Colorado has 

several statutes that require certain contracts 

to be in writing. The two most often asserted as 

a defense to an oral contract claim are CRS § 

38-10-108, which applies to leases for a period 

longer than one year and to the sale of (or any 

interest in) lands, and CRS § 38-10-112(1)(a), 

which applies to agreements not to be performed 

within one year.

CRS § 38-10-108 provides that “[e]very 

contract for the leasing for a longer period 
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This article discusses the enforceability of oral contracts under Colorado law.

“
Oral contracts 

are enforceable 
unless a specific 
enactment, such 

as a statute of 
frauds, renders a 

particular category 
of oral contracts 
unenforceable.

”
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than one year or for the sale of any lands or any 

interest in lands is void unless the contract or 

some note or memorandum thereof expressing 

the consideration is in writing and subscribed 

by the party by whom the lease or sale is to 

be made.”

CRS § 38-10-112(1)(a) states: 

Except for contracts for the sale of goods 

which are governed by section 4- 2-201, 

C.R.S., and lease contracts which are gov-

erned by section 4-2.5-201, C.R.S., in the 

following cases every agreement shall be 

void, unless such agreement or some note 

or memorandum thereof is in writing and 

subscribed by the party charged therewith: 

(a) Every agreement that by the terms is not 

to be performed within one year after the 

making thereof.

Both statutes are similar in that, to overcome 

them, a claimant need only (1) provide a “note 

or memorandum” (2) subscribed by the party 

sought to be bound. Predictably, this has led 

to litigation over what constitutes a “note 

or memorandum” and what constitutes a 

subscription. 

The Note or Memorandum Requirement
Courts have taken a broad view of what con-

stitutes a note or memorandum. An email 

exchange may satisfy the requirement,7 as may 

an invoice,8 and even a notice of premium due 

may suffice.9 The note or memorandum need 

not be a single document but may consist of 

several writings with different dates.10 

While courts have taken a broad view of 

what might be a note or memorandum, the 

contents of the note or memorandum must 

be sufficiently detailed to evidence a meeting 

of the minds as to the essential contract terms. 

In a case interpreting CRS § 13-10-108, the 

Colorado Court of Appeals held that the note 

or memorandum must show on its face or 

by reference to other writings (1) the parties’ 

names, (2) the contract’s terms and conditions, 

(3) the interest or property affected, and (4) the 

consideration to be paid.11 Similarly, in an older 

case involving the sale of grain pursuant to a 

contract evidenced by letters and telegrams, 

the Court of Appeals held the writings were 

sufficiently definite when they established 

the kind and quantity to be sold, the price to 

be paid, and the time and place of delivery.12 

The Subscription Requirement
In general, courts have interpreted the word 

“subscription” to require a signature. “A 

party subscribes to a document for purposes 

of the statute of frauds when she affixes her 

signature thereto with the intent to authenticate 

it as her own.”13 However, a closer examination 

of the reported cases shows that it may not be 

necessary to show that the party sought to be 

held liable signed a particular document. In 

Beckwith v. Talbot,14 the Colorado Supreme 

Court held that where a contract was signed by 

one party and retained by the other, letters that 

the latter party subsequently wrote referring to 

the signed contract were sufficient to show he 

had subscribed the contract. 

As to what constitutes a signature, “[i]t may 

be signed at any place, at the top or in the body. 

A signature, however, there must be, and a name, 

written or printed, is not to be reckoned as a 

signature unless inserted or adopted with an 

intent, actual or apparent, to authenticate the 

writing.”15 The signature requirement evolved 

with the coming of the Information Age, and 

a party’s typewritten name on an email may 

suffice.16

Burden of Proof
The burden of proof is on the plaintiff to show 

that the contract is not void because of the 

applicable statute of frauds.17 

Exceptions to the Statutes of Frauds
If the party claiming under an oral contract 

subject to a statute of frauds cannot show that 

the other party subscribed to a note or mem-

orandum containing the contract’s essential 

terms, all is not lost. There are two exceptions 

to the statute of frauds—for full performance 

and partial performance.

Full Performance
Colorado courts will not enforce a statute of 

frauds where one party fully performs all the 

acts required by the oral agreement on which 

that party relied. In Schust v. Perington,18 the 

Colorado Supreme Court overruled the trial 

court’s determination that an oral agreement 

was void under the statute of frauds. The Court 

observed:

[T]he full performance on the part of Schust 

of the acts required of him under the oral 

agreement would remove the case from the 

statute of frauds. 

Numerous decisions of this and other 

courts of last resort might be cited in support 

of the doctrine that, although a contract may 

have been void under the statute of frauds, 

nevertheless, if it has been fully performed 

by one of the parties it is binding on the 

other party.19 

Partial Performance
Colorado law recognizes that a plaintiff’s partial 

performance of an oral agreement, undertaken 

in reasonable reliance thereon, is sufficient to 

overcome a statute of frauds defense.20 When 

applicable, the partial performance exception 

FEATURE  |  CONTRACT LAW

“
If the party 

claiming under 
an oral contract 

subject to a statute 
of frauds cannot 

show that the other 
party subscribed 

to a note or 
memorandum 
containing the 

contract’s essential 
terms, all is 

not lost. 

”

https://1.next.westlaw.com/Link/Document/FullText?findType=L&amp;pubNum=1000517&amp;cite=COSTS4-2-201&amp;originatingDoc=N4E5FF3B0DBE011DB8D12B2375E34596F&amp;refType=LQ&amp;originationContext=document&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&amp;pubNum=1000517&amp;cite=COSTS4-2-201&amp;originatingDoc=N4E5FF3B0DBE011DB8D12B2375E34596F&amp;refType=LQ&amp;originationContext=document&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&amp;pubNum=1000517&amp;cite=COSTS4-2-201&amp;originatingDoc=N4E5FF3B0DBE011DB8D12B2375E34596F&amp;refType=LQ&amp;originationContext=document&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&amp;pubNum=1000517&amp;cite=COSTS4-2.5-201&amp;originatingDoc=N4E5FF3B0DBE011DB8D12B2375E34596F&amp;refType=LQ&amp;originationContext=document&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&amp;pubNum=1000517&amp;cite=COSTS4-2.5-201&amp;originatingDoc=N4E5FF3B0DBE011DB8D12B2375E34596F&amp;refType=LQ&amp;originationContext=document&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)


JA N UA RY  2 0 2 1     |     C O L OR A D O  L AW Y E R      |      43

precludes application of the statute of frauds.21 

To hold otherwise would allow the statute of 

frauds to operate as a cloak for, rather than a 

shield against, fraud, and thus unjustly deny 

a party the benefit of her bargain.22 

Partial performance of an oral contract 

occurs when the performance is substantial,  

required by the contract, and referable to no  

theory other than the alleged oral agreement.23 

Whether partial performance occurred is a 

question of fact.24 L.U. Cattle Co. v. Wilson25 is 

instructive regarding the partial performance 

exception. There, a lessee of farmland sued 

the lessors for breach of an oral extension of a 

farmland lease. The lessee had mailed a written 

memo to the lessors stating, “[w]e will start 

plowing next week.”26 The defendants admitted 

receiving and reading the memo but did not sign 

it. The trial court rejected the lessor’s statute of 

frauds defense, finding that the lessee’s actions 

in fertilizing constituted partial performance of 

the agreement sufficient to remove it from the 

statute of frauds. The Court of Appeals agreed. 

Alternative Theories of Recovery
Even if a party claiming relief under an oral 

contract subject to a statute of frauds cannot 

demonstrate full or partial performance to 

support a contract claim, that party may yet 

be able to assert claims based on promissory 

estoppel and/or unjust enrichment.

Promissory Estoppel
Promissory estoppel is a quasi-contractual cause 

of action that, under certain circumstances, 

provides a remedy for a party who reasonably 

and detrimentally relied on a promise made by 

another party, even though the promise was 

not contained in an enforceable contract.27 

Promissory estoppel is part of the common 

law of Colorado.28 

A claim for promissory estoppel consists of 

(1) a promise, (2) which the promisor reasonably 

should have expected would induce action 

or forbearance by the promisee or a third 

party, (3) on which the promisee or third party 

reasonably and detrimentally relied, and (4) 

that must be enforced to prevent injustice.29 

“A promise that is binding pursuant to the 

doctrine of promissory estoppel is a contract, 

and full-scale enforcement by normal remedies 

is appropriate.”30 

Unjust Enrichment
A person is unjustly enriched when he or she 

benefits as a result of an unfair detriment to 

another.31 Unjust enrichment occurs when 

(1) at the expense of a plaintiff (2) a defendant 

received a benefit (3) under circumstances that 

make it unjust for the defendant to retain such 

benefit without paying for it.32 The scope of this 

equitable remedy is broad, “cutting across both 

contract and tort law, with its application guided 

by the underlying principle of avoiding the 

unjust enrichment of one party at the expense 

of another.”33 

The proper remedy for unjust enrichment 

is to restore the harmed party “to the position 

he formerly occupied either by the return of 

something which he formerly had or by the 

receipt of its monetary equivalent.”34 

Oral Modifications of Written 
Contracts
The parol evidence rule may also apply in 

the context of oral agreements. While this 

rule generally prohibits evidence of prior or 

contemporaneous agreements if offered to vary 

the terms of a written agreement,35 it does not 

apply to agreements made subsequent to the 

contract, so a written contract may be modified 

by a later oral agreement.36 This is true even if the 

written agreement requires that modifications 

be in writing.37 Additionally, an express provision 

in a written agreement may be waived, either 

expressly or by implication.38 Such a waiver 

may be implied if a party engages in conduct 

that “manifests an intent to relinquish the 

right or privilege, or acts inconsistently with 

its assertion.”39 The question of waiver is one of 

fact that is normally appropriate for summary 

judgment.40 

The Complaint
In most cases based on an alleged oral contract, 

the plaintiff will assert a breach of contract 

claim and alternative claims based on theories 

such as promissory estoppel and/or unjust 

enrichment. CRCP 8(a)(3) provides that “[r]elief 

in the alternative or of several different types 

may be demanded.” Further, CRCP 8(e)(2) allows 

a party to “also state as many separate claims 

or defenses as he has regardless of consistency 

and whether based on legal or on equitable 

grounds or on both.” 

A defendant may move to dismiss a com-

plaint that includes a breach of contract claim 

and alternative claims such as unjust enrich-

ment, asserting that a plaintiff cannot recover on 

both. However, this defense appears inconsistent 

with CRCP 8’s allowance for different types of 

relief and relief pled in the alternative, and for 

separate claims or defenses based on both legal 

and equitable grounds. 

While a plaintiff who recovers on a breach of 

contract claim cannot also recover on an unjust 

enrichment claim, a court cannot make that 

determination based solely on the pleadings. The 

factfinder must first determine whether there 

was a contract and whether it was breached. 

Jorgensen v. Colorado Rural Properties, LLC 41 is 

illustrative. In that case, the plaintiffs asserted 

claims for breach of contract and unjust en-

richment. After a trial, the court found there 

was no contract, but found for the plaintiffs on 

their unjust enrichment claim.

 

Right to a Jury Trial
Breach of contract is a legal claim, and upon 

demand the plaintiff is entitled to a jury trial.42 

However, promissory estoppel is an equitable 

claim and there is no right to a jury trial.43 Unjust 

enrichment is also an equitable remedy.44 

If a complaint “joins or commingles legal 

and equitable claims, the court must determine 

whether the basic thrust of the action is equitable 

or legal in nature.”45 If the claim is essentially 

breach of the alleged contract, the plaintiff 

should be entitled to a jury trial on the breach 

of contract claim. As to the equitable claims, 

CRCP 39(c) permits a jury to act in an advisory 

capacity upon motion or on the trial court’s 

own initiative. 

Conclusion
It is generally preferable for parties entering 

into an oral agreement to memorialize that 

agreement in writing. However, failure to commit 

an agreement to writing may not bar a claim 

for relief based on breach of an oral agreement. 
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Shifting Fees for 
Copyright Trolls

BY  JA M E S  J UO

This article discusses the use of offers of judgment and cost bonds when dealing with copyright claims. 
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A
n explosion in the number of claims 

asserting marginal or de minimis 

copyright infringement has taken 

place in recent years. One attorney 

who filed over 1,280 copyright infringement 

lawsuits between 2017 and 20201 has been 

called “a known copyright ‘troll.’”2 Judge Denise 

Cote from the Southern District of New York 

noted that “the essence of trolling” is “seeking 

quick settlements priced just low enough that 

it is less expensive for the defendant to pay the 

troll rather than defend the claim.”3 

Two possible tools to employ in litigation 

generally, and that are potentially useful against 

a copyright troll, are a cost bond and a Rule 

68 offer of judgment. A cost bond requires a 

plaintiff to post security to assure eventual 

payment of costs that may be taxed against the 

plaintiff at the end of a case.4 A Rule 68 offer of 

judgment is a cost-shifting mechanism intended 

to encourage settlement.5 

Cost Bond
In federal practice, requiring a plaintiff to post 

a cost bond is within the court’s discretion as 

part of its inherent authority.6 When deciding 

this issue, the US District Court for the District 

of Colorado may consider (1) the merits of the 

plaintiff’s claims, (2) the plaintiff’s ability or 

willingness to pay any costs that may be assessed, 

and (3) substantial costs that the defendant 

could incur while preparing for trial.7 

The inquiry on the claim’s merits focuses on 

whether the claim is dubious.8 A conclusion of 

dubiousness does not require the court to find 

the plaintiff’s claim to be entirely without merit, 

only that it “appear[s] to have little merit at the 

present time, so as to arouse a justifiable concern 

. . . .”9 In the early stages of litigation, there may 

not be a sufficient record to assess the merits of 

a case beyond the apparent plausibility of the 

claim. One court noted that considering the 

merits of a claim is only instructive if the claim 

appears to be facially dubious, and it ordered a 

cost bond based on the remaining two factors.10 

The plaintiff’s ability or willingness to pay 

costs may include consideration of a plaintiff’s 

status and litigation history.11 This also may 

include whether the plaintiff is a nonresident,12 

because a nonresident may lack assets within 

the court’s jurisdiction. As reflected in CRS 

§§ 13-16-101 and -102, Colorado public pol-

icy contemplates a bond of up to $5,000 for 

a nonresident plaintiff to maintain a cause of 
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action in Colorado state courts.13 But this state 

procedural law is not binding on federal courts 

in Colorado, and a federal court’s discretion 

to impose a cost bond is not limited by this 

amount.14 “There is no Federal Rule of Civil 

Procedure requiring nonresident litigants to 

post cost bonds, and the United States District 

Court for the District of Colorado has not pro-

mulgated a local rule requiring nonresident 

plaintiffs to post cost bonds.”15 Nonetheless, 

the plaintiff’s residency may be relevant to his 

or her ability or willingness to pay costs and 

should be considered in determining whether 

to require a cost bond.16 

As for the substantial costs that might be in-

curred by a defendant, such costs are “measured 

against the nature of the claims and the parties 

involved.”17 For an impecunious individual, 

“even a few thousand dollars in litigation costs 

could be considered ‘substantial.’”18 

Further, the amount of a cost bond is not 

limited to those costs listed in 28 USC § 1920.19 

“[S]uch costs [also] may include discovery and 

other amounts that a defending party must 

spend in readying itself for trial,”20 for example, 

the number of depositions to be taken.21

In addition, a prevailing defendant may be 

entitled to reasonable attorney fees as part of 

costs under the Copyright Act.22 Some courts 

have relied on the potential for an attorney fees 

award to establish costs in setting the amount 

for cost bonds.23 And potential costs that may 

be considered also could include costs that may 

be shifted under Rule 68, as discussed below.24 

Rule 68 Offer of Judgment 
Under Rule 68(a), a defendant may serve “an 

offer to allow judgment on specified terms, with 

the costs then accrued.”25 The plaintiff has 14 days 

to accept the offer in writing.26 If a plaintiff rejects 

the offer and recovers less than the amount of 

the rejected offer, Rule 68 shifts the post-offer 

costs to the insufficiently successful prevailing 

plaintiff.27 This serves the purpose of Rule 68, 

which is to promote settlement by discouraging 

a plaintiff from continuing to litigate after being 

presented with a reasonable offer.28 

As previously discussed, the court may award 

reasonable attorney fees to the prevailing party 

as part of the costs under the Copyright Act. 

Thus, either a prevailing plaintiff or a prevailing 

defendant could be awarded attorney fees at 

the conclusion of a copyright action.29 

Rule 68 potentially impacts an attorney 

fees award in copyright cases by (1) cutting off 

post-offer attorney fees to a prevailing plaintiff, 

and (2) providing a non-prevailing defendant an 

opportunity to recover post-offer attorney fees. 

Post-Offer Attorney Fees for 
the Prevailing Party
The US Supreme Court in Marek v. Chesny 

directly addressed post-offer attorney fees to a 

prevailing plaintiff. Chesny sued the defendant 

police officers for the wrongful death of his 

son and violation of his civil rights under 42 

USC § 1983.30 Defendants made a Rule 68 offer 

of judgment for a sum, including costs and 

attorney fees, of $100,000, but Chesny rejected 

the offer.31 Chesny later prevailed at trial and 

was awarded $5,000 on the state law wrongful 

death claim, $52,000 for the § 1983 civil rights 

violation, and $3,000 in punitive damages.32 

The civil rights statute includes a provision 

that awards attorney fees as part of costs, and 

the parties agreed that $32,000 represented the 

allowable pre-offer costs including attorney fees, 

and $139,692 represented the post-offer costs 

including fees.33 Thus, the award and pre-offer 

costs amounted to a total recovery of $92,000, 

which was $8,000 less than the rejected $100,000 

offer of judgment under Rule 68.34 Because the 

recovery amount did not exceed the rejected 

offer of judgment, the district court did not 

award Chesny post-offer costs.35 

The US Supreme Court agreed with the 

district court and held that a defendant may 

not be taxed with costs including attorney fees 

incurred subsequent to an unaccepted Rule 68 

offer of settlement when the plaintiff receives 

a monetary judgment that is less than the 

unaccepted offer.36 In construing the term “costs,” 

which Rule 68 did not define, the Court stated: 

[T]the most reasonable inference is that 

the term “costs” in Rule 68 was intended to 

refer to all costs properly awardable under 

the relevant substantive statute or other 

authority. In other words, all costs properly 

awardable in an action are to be considered 

within the scope of Rule 68 “costs.” Thus, . . . 

where the underlying statute defines “costs” 

to include attorney’s fees, we are satisfied 

such fees are to be included as costs for 

purposes of Rule 68.37

The Court noted that Rule 68 will require 

plaintiffs to “think very hard” about whether 

continued litigation is worthwhile because after 

receiving a Rule 68 offer, plaintiffs “who reject 

an offer more favorable than what is thereafter 

“
The Court noted 
that Rule 68 will 
require plaintiffs 

to ‘think very hard’ 
about whether 

continued litigation 
is worthwhile 
because after 

receiving a Rule 68 
offer, plaintiffs ‘who 
reject an offer more 

favorable than 
what is thereafter 
recovered at trial 
will not recover 

attorney’s fees for 
services performed 

after the offer 
is rejected.’ 

”
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recovered at trial will not recover attorney’s fees 

for services performed after the offer is rejected.”38 

Post-Offer Attorney Fees 
for the Non-Prevailing Party
There is a split in authority, however, with 

respect to whether a non-prevailing defendant 

may recover its post-offer attorney fees from an 

insufficiently successful plaintiff under Rule 

68.39 Neither the Supreme Court nor the Tenth 

Circuit has directly addressed this issue.40 

The Eleventh Circuit in Jordan v. Time, Inc. 

held that the defendant was entitled to recover 

post-offer attorney fees under Rule 68 because 

the underlying copyright statute defined costs 

to include attorney fees.41 In Jordan, an author 

brought a copyright infringement action against 

the defendant for reprinting his article without 

permission.42 The defendant made two offers 

of judgment—one for $15,000 and another for 

$20,000.43 The plaintiff rejected both offers but 

was awarded only $5,000 after a jury trial.44 The 

Eleventh Circuit held that under Marek, “costs” 

include attorney fees when the underlying 

statute so prescribes and the Copyright Act so 

specifies.45 Other district courts, such as the 

Southern District of New York, also have awarded 

post-offer attorney fees to a non-prevailing 

defendant.46 

On the other hand, the First, Ninth, and 

Seventh Circuits have interpreted the “prop-

erly awardable” language in Marek as allowing 

cost-shifting of attorney fees only if such fees were 

properly allowable under the relevant statute, 

and attorney fees were only properly allowable 

to Chesny as the prevailing party.47 Following 

this reasoning, in Energy Intelligence Group, Inc. 

v. CHS McPherson Refinery, Inc., the District of 

Kansas recently declined to shift attorney fees 

as part of costs to a non-prevailing party under 

Rule 68.48 The Kansas court held that the term 

“costs” in Rule 68 referred to all costs “properly 

awardable under the relevant substantive statute,” 

and attorney fees are not properly awardable to 

a non-prevailing party under Section 505 of the 

Copyright Act.49 But there does not appear to be 

any statute that awards costs to a non-prevailing 

party, and this circular reasoning would seem to 

preclude awarding any costs to a non-prevailing 

party under the cost-shifting of Rule 68.50 

Moreover, Energy Intelligence Group and 

other decisions relying on the “properly award-

able” language to decline shifting attorney fees 

under Rule 68 appear inconsistent with the 

reasoning in Marek51 that “all costs properly 

awardable in an action are to be considered 

within the scope of Rule 68 ‘costs’ . . . . [thus,] 

where the underlying statute defines ‘costs’ to 

include attorney’s fees, we are satisfied such fees 

are to be included as costs for purposes of Rule 

68.”52 It seems incongruous to interpret Rule 

68’s cost-shifting, under which post-offer costs 

normally awardable to the prevailing party are 

shifted to the non-prevailing party, to exclude 

certain costs because they are only “properly 

awardable” to a prevailing party when all costs 

can be described as such.53 

In analyzing the civil rights statute that 

authorized awarding attorney fees “as part of 

the costs,” the Court in Marek held that because 

Congress expressly included attorney fees as 

“costs” under that statute, “such fees are subject 

to the cost-shifting provision of Rule 68.”54 While 

the non-prevailing defendant in Marek was not 

seeking attorney fees as part of costs in that 

case, it would have been consistent with the 

Supreme Court’s reasoning and Rule 68’s goal 

of making plaintiffs “think very hard” about 

whether continued litigation is worthwhile in 

the face of a reasonable offer for settlement.55 

Similarly, because an attorney fees award is 

properly awardable under 17 USC § 505 (“the 

court may also award a reasonable attorney’s fee 

to the prevailing party as part of the costs”), it 

could be argued that such attorney fees should be 

subject to the cost-shifting provision of Rule 68. 

Crafting the Rule 68 Offer
Because ambiguities are likely to be construed 

against the party making a Rule 68 offer of 

judgment, care should be taken to be precise 

when structuring the offer’s specific terms.56 

In particular, practitioners must be mindful 

to include costs and to consider requesting 

injunctive relief.

     

Explicitly Include Costs 
The offer may state that costs and fees are 

included in the offer amount as a lump sum,57 

or the offer could itemize a set amount for the 

costs and fees58 or state that the amount of 

costs will be determined later by the court.59 

But costs cannot be explicitly excluded from 

a Rule 68 offer.60 

If the inclusion of costs is not expressly 

stated in the offer of judgment, a plaintiff who 

accepts such an offer may retain the right to 

seek statutory costs and fees after entry of the 

judgment.61 The Third Circuit in Lima v. Newark 

FEDERAL RULE OF 
CIVIL PROCEDURE 68

(a) Making an Offer; Judgment on 
an Accepted Offer. At least 14 days 
before the date set for trial, a party 
defending against a claim may serve 
on an opposing party an offer to 
allow judgment on specified terms, 
with the costs then accrued. If, 
within 14 days after being served, the 
opposing party serves written notice 
accepting the offer, either party 
may then file the offer and notice of 
acceptance, plus proof of service. 
The clerk must then enter judgment. 

(b) Unaccepted Offer. An unaccepted 
offer is considered withdrawn, 
but it does not preclude a later 
offer. Evidence of an unaccepted 
offer is not admissible except in a 
proceeding to determine costs. 

(c) Offer After Liability is Determined. 
When one party’s liability to another 
has been determined but the extent 
of liability remains to be determined 
by further proceedings, the party 
held liable may make an offer of 
judgment. It must be served within 
a reasonable time—but at least 
14 days—before the date set for a 
hearing to determine the extent of 
liability. 

(d) Paying Costs After an 
Unaccepted Offer. If the judgment 
that the offeree finally obtains is not 
more favorable than the unaccepted 
offer, the offeree must pay the costs 
incurred after the offer was made.
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Police Department, for example, characterized 

this as “a trap for the unwary” that “manifests 

itself most frequently when a defendant erro-

neously believes that an accepted Rule 68 offer 

of judgment finally resolves a civil action, only 

to be assessed substantial attorney’s fees and 

costs thereafter by the court.”62 

Lima was a federal civil rights action under 

42 USC § 1983 where the offer of judgment 

was for “the amount of $55,000, including all 

of Plaintiff’s claims for relief against all of the 

defendants.”63 After accepting the offer, the 

plaintiff filed a request for judgment with costs 

to be taxed by the court pursuant to the statutory 

provision that allows for attorney fees as part of 

costs in a civil rights action.64 The Third Circuit 

held that “it cannot be said that the ambiguous, 

catchall phrase ‘all of Plaintiff’s claims for relief’ 

explicitly covers attorney’s fees and costs.”65 

And while statements that “this litigation will 

be resolved in its entirety” made in an email 

accompanying the offer may describe a party’s 

“intentions and expectations,” they are not 

terms of the offer itself.66 Because the offer of 

judgment had not explicitly included costs, the 

plaintiff could seek statutory costs and attorney 

fees as part of those costs.67 Simply put, a “Rule 

68 offer of judgment must explicitly state that 

costs are included; otherwise those costs must 

be determined by the court.”68 

For a single-work copyright infringement 

case, one could make an offer of judgment for 

the sum, including costs accrued through the 

offer date of $1,500. This illustrative sum is 

based on the minimum statutory damages of 

$750 per work, the filing fee of $400, plus several 

hundred dollars as a cushion for attorney fees 

or other costs.69 

Consider Injunctive Relief
The Copyright Act authorizes the court to issue 

an injunction under 17 USC § 502 to prevent 

future infringing use, so it may be appropriate 

to include injunctive relief as part of an offer of 

judgment. The value of the injunction obtained 

in a judgment may need to be evaluated when 

determining whether the obtained judgment is 

more favorable than a rejected Rule 68 offer.70 

Although courts often will grant a permanent 

injunction in copyright cases when liability 
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6. Maddox v. Venezio, No. 09-cv-01000-WYD-
MEH, 2009 WL 4730745 at *1 (D.Colo. Dec. 
3, 2009); Radoshevich v. Cent. Bank of Colo. 
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has been established and there is a threat of 

continuing violations, the court must still apply 

the traditional four-factor test for injunctive relief 

requiring that (1) the plaintiff has suffered an 

irreparable injury; (2) remedies available at law, 

such as monetary damages, are inadequate to 

compensate for that injury; (3) considering the 

balance of hardships between the plaintiff and 

defendant, a remedy in equity is warranted; and 

(4) the public interest would not be disserved 

by an injunction.71 

Where the threat of continuing or future 

copyright infringement is low, especially where 

the alleged infringement is based on isolated 

or limited uses that ceased shortly after the 

defendant was given notice of the alleged 

infringement, a court may decide to not award 

an injunction.72 

Depending on the specific facts of the case, 

it may be prudent to consider including a 

permanent injunction of the alleged infringing 

use in a Rule 68 offer of judgment. Indeed, a 

court may find the question of future use to 

be “a material term” in settling a copyright 

infringement lawsuit.73 

Admissibility of an Unaccepted Offer
Rule 68(b) expressly states that evidence of an 

unaccepted Rule 68 offer of judgment is not 

admissible except in a proceeding to determine 

costs, but courts have considered unaccepted 

Rule 68 offers in connection with motions for 

a cost bond.74 One purpose of a cost bond, of 

course, is to provide security with respect to 

substantial costs that might be incurred by 

defendant in preparing for trial.75 An unac-

cepted offer of judgment, which implicates the 

cost-shifting provision of Rule 68, is relevant 

to determining the reasonable amount for a 

cost bond.76 

Thus, a well-timed offer of judgment can be 

used to bolster a motion for cost bond.  

Conclusion
For practitioners defending a copyright case 

where the value of the copyright claim is nominal 

or easily calculated, filing a motion for a cost 

bond after an early Rule 68 offer of judgment is 

a risk-shifting strategy to consider for ensuring 

cost recovery and encouraging reasonable 

settlements. 
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1991); Arencibia v. Miami Shoes, Inc., 113 F.3d 
1212, 1214 (11th Cir. 1997) (“The Supreme Court 
has held that when a Rule 68 offer is silent 
as to costs, the district court should award 
appropriate costs in addition to the amount of 
the offer.”).
69. See Sag and Haskell, “Defense Against 
the Dark Arts of Copyright Trolling,” 103 Iowa 
L. Rev. 571, 614 (2018). Cf. Fameflynet, Inc. v. 
Shoshana Collections, LLC, 282 F.Supp.3d 618, 
627 (S.D.N.Y. 2017) (awarding the minimum 

statutory damages of $750 because the highest 
license fee paid for use of the infringed work 
was only $75). 
70. UMG Recordings, 718 F.3d at 1035; RCA/
Ariola Int’l, Inc. v. Thomas & Grayston Co., 
845 F.2d 773, 781 (8th Cir. 1988) (finding 
the injunction in the Rule 68 offer was less 
favorable to plaintiffs than the injunction 
obtained in the final judgment); Domanski v. 
Funtime, Inc., 149 F.R.D. 556, 558 (N.D. Ohio 
1993) (holding that a judgment containing a 
permanent injunction was more favorable than 
a Rule 68 offer that contained more money but 
no injunction). Cf. Langley v. CanaDream Corp., 
No. 18-CV-1601-WJM-KLM, 2019 WL 3302167 
at *4 (D.Colo. July 23, 2019) (noting that the 
question of a license or injunctive relief was 
a material term for settlement of a copyright 
infringement lawsuit). 
71. eBay Inc. v. MercExchange, L.L.C., 547 U.S. 
388, 391 (2006); Metro-Goldwyn-Mayer Studios, 
Inc. v. Grokster, Ltd., 518 F.Supp.2d 1197, 1211 
(C.D.Cal. 2007) (noting that for injunctive 
relief, a plaintiff must “establish not merely that 
infringement causes ‘harm,’ but how it amounts 
to irreparable harm”) (emphasis in original). 
72. Calibrated Success, Inc. v. Charters, 72 
F.Supp.3d 763, 774 (E.D.Mich. 2014). See also 

Metro-Goldwyn-Mayer Studios, 518 F.Supp.2d at 
1215 (“future copyright infringement can always 
be redressed via damages”). 
73. Langley, 2019 WL 3302167 at *4 (“In light of 
the copyright nature of this case and the facts 
as alleged, the Court finds that the purported 
settlement lacks a material term, namely, 
whether CanaDream is buying a license to use 
Langley’s photograph, or whether CanaDream 
is agreeing never to use it again.”). 
74. See, e.g., Lee v. W Architecture & Landscape 
Architecture, LLC, No. 18-CV-05820-PKC-CLP, 
2019 WL 2272757 at *5 (E.D.N.Y. May 28, 
2019) (considering a rejected Rule 68 offer in 
determining whether to require a cost bond). 
75. E.g., Medcorp, 2010 WL 4932669 at *3. 
76. See, e.g., Wilson v. D’Apostrophe Design 
Inc., No. 20-CV-0003 (LAK) (KHP), 2020 
WL 4883849 at *4 (S.D.N.Y. Aug. 20, 2020) 
(ordering plaintiff to post a $20,000 bond 
under the totality of the circumstances, which 
included a rejected $4,000 Rule 68 offer of 
judgment); Mango v. Democracy Now! Prods., 
Inc., No. 18-CV-10588 (DLC), 2019 WL 3325842 
at *5 (S.D.N.Y. July 24, 2019) (“Mango is unlikely 
to recover an amount greater than the Rule 68 
offer and moreover may be liable for Mango’s 
post-offer costs including attorney’s fees”).  
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T
en months into the pandemic, 

COVID-19 continues to impact 

large and small businesses. Many 

businesses have permanently closed, 

while others have adapted by transitioning 

employees to teleworking, developing a virtual 

retail presence, or seeking federal loan assis-

tance. The aggregate losses for US companies 

with fewer than 100 workers has been estimated 

at as much as $431 billion a month.1 In the 

wake of these losses, businesses continue to file 

insurance claims for business interruption (BI) 

and similar insurance coverage. On the insurance 

side, insurers could face as much as $100 billion 

in losses from the pandemic.2 There has already 

been a rapid increase in court cases involving 

commercial property damage BI insurance 

claims, as explored in a recent two-part Colorado 

Lawyer series.3 

Recognizing the need to efficiently process 

this influx of cases in both state and federal 

courts, IAALS, the Institute for the Advancement 

of the American Legal System at the University 

of Denver, launched a project to create discovery 

protocols for BI insurance disputes (BI Insurance 

Protocols).4 The BI Insurance Protocols provide 

a new pretrial procedure for cases involving BI 

insurance for commercial property damage 

claims arising from the COVID-19 pandemic, 

with the goal of reducing conflict and cost for 

the parties and the court. The protocols are 

designed to be implemented by trial judges, 

lawyers, and litigants in state and federal courts.

The Current State of Business 
Interruption Litigation 
BI coverage, also known as business income 

coverage, covers lost income and operating 

expenses when a business cannot continue 

normal business operations. The business 

interruption must result from direct physical loss 

or damage to the insured’s property. Coverage 

depends on the policy language, insurers’ 

forms, and any exclusions that would preclude 

coverage for BI losses. The threshold question 

when determining coverage is whether the 

business suffered a direct physical loss of or 

damage to its property according to the policy 

terms at issue.5 Jurisdictions disagree about 

what constitutes physical loss of or damage 

to the property. For example, some courts 

have held that property must suffer physical 

structural damage.6 Colorado courts have held 

that physical loss means the property is unfit 

for physical occupancy or is unusable.7 During 

COVID-19, litigation has focused on whether 

viral or similar exclusions exclude such coverage, 

and whether specialty coverage applies, such 

as coverage for business losses due to “civil 

authority clauses.” 

Covid Coverage Litigation Tracker 
Professor Tom Baker at the University of Penn-

sylvania Carey Law School developed the online 

Covid Coverage Litigation Tracker to report 

data on BI insurance coverage cases related to 

the COVID-19 pandemic.8 The data collected 

includes policyholder name and industry code, 

insurer name and AM Best number, policyholder 

and insurer law firms, jurisdictions where the 

case is litigated, the coverage sought, the type 

of insurance policy and state of issue, insurance 

policy forms, and information regarding key 

litigation events.9 The site approximates a two-

week delay from case filing to tracking on the 

website.10 As of November 25, 2020, the site lists 

1,414 lawsuits filed for BI coverage.11 The site 

also keeps track of outcomes on merit-based 

motions to dismiss and will eventually track 

and compare specific policy language.12

Spectrum of Recent Court Rulings
BI lawsuits across federal and state courts are 

in early litigation stages. Courts are beginning 
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to rule on defendants’ motions to dismiss for 

failure to state a claim, plaintiffs are seeking to 

amend complaints, and parties are exchanging 

initial disclosures. Court rulings on defendants’ 

motions to dismiss for failure to state a claim 

run the gamut, including dismissing plaintiffs’ 

cases with or without prejudice, denying the 

motions and proceeding with scheduling orders 

and setting trial dates, or granting dispositive 

motions in plaintiffs’ favor.

In Studio 417, Inc. v. Cincinnati Insurance 

Co., the Western District of Missouri denied an 

insurer’s motion to dismiss, rejecting  arguments 

that plaintiffs, a proposed class of restaurants 

and hair salons, did not state plausible claims for 

“direct physical loss,” “civil authority,” “ingress/

egress,” “dependent property,” and “sue and 

labor” coverage under their “all risk” policies.13 

The court acknowledged that “‘physical loss’ is 

not synonymous with physical damage” because 

“loss” includes “the act of losing possession” 

and “deprivation,” and a physical loss may 

occur when the property is “uninhabitable or 

unusable for its intended purpose.”14 The court 

then issued a scheduling order and set trial for 

May 2022. 

In North State Deli, LLC, v. Cincinnati In-

surance Co., a superior court in North Carolina 

granted plaintiffs’ partial motion for summary 

judgment against defendants “jointly and sever-

ally” for declaratory judgment, where the policies 

did not contain viral exclusions and the court 

concluded that the policy language, “‘accidental 

physical loss or accidental physical damage,’” 

has “two distinct and separate meanings,” and 

“the phrase ‘direct physical loss’ included the 

loss of use or access to covered property even 

where that property has not been structurally 

altered.”15 Further, the court told parties that the 

order represented “a final judgment” with “no 

just reason for delay of any appeal.”16

 Courts have also dismissed insureds’ law-

suits—both with and without prejudice—for 

failure to adequately allege direct physical 

loss. In Henry’s Louisiana Grill, Inc. v. Allied 

Insurance Co., the Northern District of Georgia 

granted the insurer’s motion to dismiss with 

prejudice the insureds’ lawsuit seeking coverage 

for BI and civil authority clause coverage.17 The 

court examined the key phrase “‘direct physical 

loss of or damage to’ the covered property” 

and determined that plaintiffs could not state 

probable claims because they admitted that 

COVID-19 had never been identified on the 

premises.18 The court also rejected plaintiffs’ 

argument, based on the civil authority clause, 

that the Georgia Governor’s Executive Order 

generated a physical change to the property that 

rendered the once satisfactory dining rooms 

“unsatisfactory.”19 The court also denied, in its 

discretion, plaintiffs’ request to certify questions 

of law to the Supreme Court of Georgia for an 

answer on determinative state law issues based 

on “substantial doubt regarding the status of state 

law.”20 The court noted that while jurisprudence 

regarding COVID-19 is understandably in its 

early stages, at least one other district court 

within the Eleventh Circuit appeared to align 

with its decision.21  

The US Judicial Panel 
on Multidistrict Litigation 
Two motions were brought under 28 USC § 1407 

to centralize BI litigation before the US Judicial 

Panel on Multidistrict Litigation (JPML). The first 

sought centralization in the Eastern District of 

Pennsylvania, and the second in the Northern 

District of Illinois.22 Plaintiffs in more than 175 

actions filed varying responses to the motions, 

including proposals for centralization to an-

other district, or creation of an industry-wide 

multidistrict litigation (MDL) based on “a 

state-by-state, regional, or insurer-by-insurer 

basis.”23 The panel received “notice of 263 related 

actions . . . pending in 48 districts and nam[ing] 

more than a hundred insurers.”24 On August 12, 

2020, the JPML concluded that centralization 

would not further the just and efficient conduct 

of this litigation or convenience the parties 

and witnesses where there is only a shared 

“superficial commonality” because “there is 

no common defendant” and the “cases involve 

different insurance policies with different 

coverages, conditions, exclusions, and policy 

language, purchased by different businesses in 

different industries located in different states.”25

While the JPML rejected the insureds’ mo-

tions to transfer and centralize all federally filed 

COVID-19-related BI cases, it agreed to consider 

creating an MDL specific to five insurers that 

accounted for about one-third of the cases.26 

On October 2, 2020, in In re: Society Insurance 

Co. COVID-19 Business Interruption Protection 

Insurance Litigation, the JPML agreed to transfer 

and centralize over 30 federal cases against 

Society Insurance Co. to the US District Court 

for the Northern District of Illinois.27 With 

respect to Society Insurance Co., the JPML 

found that a consolidated action would be 

manageable because it implicated the law of 

only six states and would “serve the convenience 

of the parties and witnesses and further the 

just and efficient conduct of this litigation.”28 

The JPML declined insurer-specific MDLs for 

the other insurers—Cincinnati Insurance Co.; 

Hartford Financial Services Group Inc.; Certain 

Underwriters at Lloyd’s, London; and Travelers 

Co.—finding that it would not be more efficient 

to consolidate the cases against those insurers 

because the lawsuits were pending in too many 

different jurisdictions that were geographically 

too far apart.

The Need for Efficiency 
Like businesses, the justice system is being 

disrupted by the pandemic. Courts are rethinking 

and altering the way they do business, with 

the overarching goal of ensuring the efficient 

delivery of justice. These challenges will continue 

as filings increase, so litigants, attorneys, judges, 

A JUDGE’S PERSPECTIVE
Judge Lee Rosenthal, chief judge of 
the US District Court for the Southern 
District of Texas, Houston Division, 
offers her view: “IAALS’ prior 
discovery protocols have proven 
incredibly valuable to efficient, fair, 
cost-effective progress in each of 
these categories of cases. Because 
lawyers on both sides of the ‘v.’ were 
involved in developing each protocol, 
the obligations are balanced and fair. 
The lawyers and parties get critical 
information they need in every case 
early, and fast. Often this is the only 
information needed for meaningful 
case evaluation and early resolution.” 
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and the courts should work now toward ensuring 

that cases move through the process efficiently. 

Courts can take meaningful steps to tailor 

processes for different case types and unique 

customer demands, from large companies to 

self-represented litigants. This will help address 

the anticipated increase in civil cases that is 

likely to persist for the foreseeable future as 

businesses deal with the economic fallout of 

COVID-19. As one member of the IAALS' BI 

Insurance Protocols working group stated, 

“Courts and litigants throughout the country 

will be grappling with COVID-19 insurance 

issues long after the disease has run its course.”29 

 Discovery is often at the heart of cost and 

delay in litigation, so enhancing efficiency at 

this stage of litigation can make a significant 

difference. 

Initial Discovery Protocols
Discovery can be expensive and time-consuming 

for parties, particularly when the information 

and documents sought in discovery are central to 

resolving the issues. Pattern discovery protocols 

provide a clearly defined set of information and 

documents to be exchanged that are tailored 

by case type. This approach has been used 

successfully in state and federal courts, and 

some states have adopted pattern discovery by 

rule for common case types such as personal 

injury actions.30 

IAALS has facilitated the development of 

pattern discovery protocols for specific case 

types. The first set of protocols, the Initial Dis-

covery Protocols for Employment Cases Alleging 

Adverse Action (Employment Protocols), was 

published as a nationwide pilot project by the 

Federal Judicial Center (FJC) in November 

2011.31 The Employment Protocols have since 

been adopted by over 75 federal judges and on 

a district-wide basis in multiple jurisdictions 

around the country, including the District of 

Connecticut and the District of Oregon. The FJC 

has issued multiple reports evaluating the pilot 

project, reflecting that discovery motions are less 

common in pilot cases than comparison cases.32

The Initial Discovery Protocols for Fair 

Labor Standards Act Cases Not Pleaded as 

Collective Actions (FLSA Protocols)33 and Initial 

Discovery Protocols for First-Party Insurance 

Property Damage Cases Arising from Disasters 

(Disaster Protocols)34 followed. For each of the 

protocols, IAALS brought together a balanced 

committee of attorneys from across the country 

who regularly represent plaintiffs or defendants 

in these matters, along with other key experts 

(e.g., a Federal Emergency Management Agency 

attorney in the case of the Disaster Protocols) 

and state and federal judges. 

The IAALS protocols offer a pretrial proce-

dure that makes it easier and faster for parties 

and their counsel to 

 ■ exchange important information and 

documents early in the case;

 ■ frame the issues;

 ■ evaluate claims for possible early reso-

lution; and

 ■ plan more efficient and targeted subse-

quent formal discovery, if needed.

In each instance, the protocols create a new 

category of information exchange, replacing 

initial disclosures with initial case-specific dis-

covery. This discovery is provided automatically 

by both sides within a specific number of days 

from the responsive pleading or motion (30 

days for Employment and FLSA Protocols, 45 

days for Disaster Protocols). While the parties’ 

subsequent right to discovery under the Federal 

Rules of Civil Procedure (FRCP) is not affected, 

the amount and type of information initially 

exchanged focuses on the disputed issues, 

which streamlines the discovery process and 

minimizes opportunities for gamesmanship. 

The protocols are accompanied by a Standing 

Order for their implementation by individual 

judges, as well as an Interim Protective Order 

that the court and parties can use as a template 

for discussion.

IAALS’ BI Insurance Protocols Project
In May 2020, IAALS launched a project to 

develop a fourth set of Initial Discovery Protocols 

focused on the incoming wave of BI insurance 

cases expected to result from the pandemic. 

The BI Insurance Protocols provide a new 

pretrial procedure for cases involving first-party 

insurance BI and related coverage claims that 

arise from the COVID-19 pandemic, or similar 

public health threats from disease or other 

sources of infection or contamination. To create 

the BI Insurance Protocols, IAALS gathered a 

balanced working group comprising highly 

experienced attorneys from across the country 

who regularly represent plaintiffs or defendants 

in BI insurance and other commercial property 

damage disputes.35 This working group was kept 

small to promote efficiency.

Through virtual meetings, the working group 

developed a draft of discovery protocols based 

on the Disaster Protocols. The draft was then 

reviewed by a second, broader committee of 

experts, which helped generate buy-in for 

the project. The final product is the result of 

rigorous debate and compromise on both 

sides, inspired by the goal of improving the 

pretrial process in BI cases nationwide. The BI 

Insurance Protocols aim to reduce conflict and 

cost and to help businesses and insurers reach 

quick resolution during the pandemic, whether 

it be in settlement, motions practice, or trial. 

Interaction with Rules 
of Civil Procedure 
The BI Insurance Protocols supersede the parties’ 

obligations to make initial disclosures under 

FRCP 26(a)(1) or applicable state disclosure 

rules. They require both the insured and the 

insurer to disclose information within 30 days 

after the insurer has submitted a responsive 

pleading or motion, unless the court orders 

otherwise.

The BI Insurance Protocols focus on the 

basic documents and information required in 

BI insurance cases. They are not intended to 

preclude or modify any party’s rights to formal 

discovery, and they do not waive or foreclose 

a party’s right to seek additional discovery. 

The disclosures focus on the information and 

documents most likely to be important in 

facilitating early settlement discussions and 

resolving or narrowing the issues, and they are 

not subject to objection except for attorney-client 

privilege or work-product protection, including 

joint-defense agreements. 

Documents withheld based on a privilege 

or work-product protection claim are subject 

to FRCP 26(b)(5) or applicable state rules. 

Rather than providing a detailed privilege log, 

the parties may briefly describe documents 

withheld as privileged, or work-product pro-
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tected communications, by category or type. 

The BI Insurance Protocols also recognize that 

non-testifying consulting experts need not be 

disclosed under FRCP 26(b)(2)(B). The initial 

discovery is subject to supplementation under 

FRCP 26(e), to certification of responses under 

FRCP 26(g), and to the requirements of FRCP 

34(b)(2)(E) or similar applicable state rules 

governing form of production. 

Participating courts may implement the BI 

Insurance Protocols by local rule or by standing, 

general, or individual case orders. The protocols 

include a model Standing Order for the court 

and an Interim Protective Order that remains 

in place until and unless the parties agree 

on, or the court orders, a different protective 

order. Absent party agreement or court order, 

the Interim Protective Order does not apply to 

subsequent discovery.

Beyond these initial disclosures for BI cases, 

which is the project’s first priority, IAALS may 

also develop a set of case management guide-

lines and other protocols to guide the litigation 

resulting from the pandemic.

Conclusion 
The COVID-19 pandemic has created unique 

challenges for litigants and the court system. 

Unlike typical natural disaster cases, which 

generally affect a certain geographic area, BI 

insurance claims are being filed in all 50 states. 

The BI Insurance Protocols are being re-

leased this month for use around the country 

by state and federal judges and attorneys. IAALS 

hopes these protocols will serve as an effective 

tool to streamline the critical early stage of 

COVID-19 insurance cases, positioning these 

disputes for a more efficient resolution. Read 

and download the protocols at iaals.du.edu/

protocols. 
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News from the CBA, Local Bars, and More
BY  J E S S IC A  E S PI NOZ A-M U R I L L O

Bar News is a monthly compilation of news from the CBA, including sections and committees, administration, and local and specialty bar associations. 

It also includes notices of activities—past, present, and future—from local and national law-related organizations and groups.

AROUND THE BAR   |  BAR NEWS

YLD Fall Hike and Photo Contest 
The CBA YLD’s Local Bar Outreach Committee recently hosted a multi-county hike and photo contest to bring together young lawyers from across 

the state. YLD leaders met up with fellow young attorneys for socially distanced hikes in El Paso, Mesa, and Larimer counties. The goal was to 

get young lawyers safely outdoors to enjoy the fall colors and to provide a platform for the community to see the same wonderful views. Lawyers 

who were unable to attend the group hikes were encouraged to submit photos from their own independent trips.

The committee was blown away with the photo submissions and thanks all the young lawyers who entered. Contest winners were (1) Andrew 

Shiverly, ProctorBrant, P.C.; (2) Kayley Rettberg, DU Sturm College of Law; (3) Abigail Asad, DU Sturm College of Law; and (4) Spencer Rubin, 

Bryan Cave Leighton Paisner, LLP. Enjoy their beautiful fall shots, and stay tuned for future YLD-sponsored photo contests!

1  1st place: Ohio Pass, West of Crested Butte, in Gunnison County, by Andrew Shiverly.
2  2nd place: Kenosha Pass, by Kayley Rettberg. 
3  3rd place: Upper Piney River Falls Trail near Vail, by Abigail Asad.
4  Honorable mention: Piney Lake, by Spencer Rubin. 

1

2

3

4
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CBA and DBA Welcome Emy López 
Emy López has joined the Colorado and Denver Bar Associations as a full-time 

engagement program manager. Emy will continue to serve as staff liaison to 

the CBA/DBA Equity, Diversity, and Inclusivity Joint Steering Committee 

and the CBA/CJI Diversity on the Bench Coalition. In addition, she’ll manage 

local bar programming, including Local Bar Leaders, Local Bar Community, 

and CBA presidential visits, and she’ll support the efforts of the CBA Greater 

Colorado Task Force.

Emy grew up and worked as a teacher in Spain before moving to the United States. After 

obtaining her interpreter certification, she was hired to manage the interpreters in Denver 

District Court. After two years in that role, she moved to the State Court Administrator’s Office, 

where she worked as language access administrator for 13 years, leading 32 Spanish interpreter 

staff and over 600 independent contractors in over 120 languages. Emy then worked as contract 

project administrator for the Justice for All Initiative, which led to liaison work with the CBA/

DBA’s diversity initiatives. Away from work, Emy relishes time with her daughter Sofia, a senior 

at Legend High School, and her husky/malamute furry son Simba. 

Pro Bono Spotlight
Through 
Metro Volun-
teer Lawyers, 
attorney Ric 
Morgan has 
been provid-

ing remote unbundled support 
for a single mom trying to 
regain custody of her two little 
girls. Since March, they worked 
together by phone and video 
to prepare for her final orders 
hearing. They reviewed strat-
egy, drafted unbundled plead-
ings, coordinated on the CFI 
request, practiced her in-court 
presentation, scripted her 
case-in-chief and closing argu-
ment, went over the CFI report 
and testimony, and prepped 
for the most obvious objec-
tions. All their hard work paid 
off: the court reversed primary 
custody in her favor, granted 
her sole decision-making, 
and approved her request for 
child support. She is now able 
to ensure the girls have ade-
quate access to medical and 
dental care, and the girls are 
enrolled in school. The court 
also recognized the girls’ tribal 
membership, so they can now 
attend important tribal cul-
tural events out of state. Said 
Morgan, “It’s a wonderful turn-
around for her and these two 
girls, and it’s all because Mom 
had the courage and tenacity 
to fight for her girls.”

Help us celebrate attorneys 
who are providing assistance 
free of charge to clients in 
need. Email your pro bono sto-
ries to jespinoza@cobar.org.

López.

CBA-CLE Welcomes Ben Skeen and Kendra Yates
Ben Skeen and Kendra Yates have joined the CBA-CLE team 

as program attorneys. Ben was born in Denver and grew 

up in Littleton. He graduated from DU Law in 2008 and 

immediately started work at Skeen & Skeen, P.C., a boutique 

bankruptcy litigation firm founded by his parents, where 

he stayed for 12 years. Before law school, Ben considered 

becoming a secondary ELA teacher, and he worked part-time 

as a guest teacher at an alternative credit restoration high school in Denver. Ben is excited to 

have a full-time job where he can merge his interests in law and education and looks forward 

to helping CBA-CLE add engaging and interactive elements to CLE presentations. When not at 

his home office desk, Ben can be found spending time at the zoo, museum, or playground with 

his family, hiking the trails above Georgetown, skiing at Loveland, or riding his bike around 

the city. Ben enjoys singing in the St. Andrew’s Episcopal Church choir and anticipates the day 

when it’s safe for the choir to sing together again.

A Colorado native, Kendra grew up in Highlands Ranch and graduated from DU Law in 

2013. Before joining CBA-CLE, she spent seven years working as a deputy district attorney with 

the 18th Judicial District, primarily in Arapahoe and Douglas counties, where she prosecuted 

crimes ranging from attempted murder to sexual 

assault. During her time at the DA’s office, Kendra 

realized that she had a passion for teaching law 

enforcement officers and led numerous academies 

throughout the year. She believes CBA-CLE will 

cater to these interests and looks forward to 

developing exciting and quality programming for 

the legal community. In her free time, you can 

find Kendra completing a Liberty Puzzle with her 

wife, hiking, traveling, playing piano, or chasing 

her 8-month-old son around the house. 

CONTRIBUTE
Bar News is always looking for 
pictures and descriptions of legal 
events happening throughout 
Colorado. Snapshots taken with 
a phone camera work great! To 
contribute pictures, simply email 
them to Jessica Espinoza-Murillo at 
jespinoza@cobar.org, and be sure 
to select the largest file size when 
prompted.

Skeen. Yates.
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W
hile each of us has been riding 

out the pandemic in our own 

way, Laura Wolf has been mak-

ing big moves. She opened the 

doors of her own law practice, Spark Justice Law 

LLC (formerly known as Wolf Guevara LLC), 

in May 2020, although for Wolf those doors 

have been largely metaphorical: “Starting a 

business during the pandemic was a terrifying 

prospect for me, but it ended up working out 

really well. If anything, I saved money on office 

space, networking events, and personal outings, 

leaving more for me to invest in the firm.” She 

says clients have been more than happy to 

meet over Zoom, and she has been able to use 

online services for day-to-day operations like 

phone, fax, and e-signature services. “Seeing so 

much community support for my work by way 

of personal referrals gave me the confidence 

to start the firm, even during the pandemic. I 

have been incredibly fortunate in that I haven’t 

run into any COVID-related barriers that have 

impacted my ability to launch the practice I 

envisioned.” 

Civil Rights Practice
Wolf had previously been a partner at Rathod 

Mohamedbhai LLC, where she advocated for 

individuals suffering abuses of their civil rights. 

“After having found my feet in that role, I felt 

AROUND THE BAR   |  PROFILES IN SUCCESS

Laura Wolf, Gary McPherson 
Outstanding Young 
Lawyer of the Year

BY  H A L E Y  H E M E N

like I needed a new challenge—and trust me, 

the administrative side of running a business 

is definitely a challenge.” Although she had 

spent several years managing cases fairly 

independently at her prior firm, Wolf “felt the 

urge to put myself out there without a safety 

net to find out what I was capable of and to see 

whether I could build a successful firm like so 

many others I admire have done.”

At Spark Justice Law LLC, Wolf takes on all 

types of civil rights cases on behalf of individuals. 

The cases range from sexual assault in school 

and commercial settings to employment and 

housing discrimination to police abuse, and 

more. She also works one-on-one with victims 

and trauma survivors through school and 

criminal processes to ensure their rights under 

Title IX and the Victim Rights Act are being 

upheld. 

Since starting her own firm, Wolf finds 

that she can take on a broader array of civil 

rights and victim’s rights cases. She relishes the 

opportunity to offer services in ways that were 

not always possible in her previous practice. “We 

would every now and then take on a limited 

scope or hourly case at my old firm, but it’s not 

something that we did regularly like I do in my 

current practice. I have a lot more flexibility to 

work on smaller matters, and I have complete 

freedom to offer hourly work and pro or low 

bono representation,” Wolf says. “This means I 

can work with a victim through just the criminal 

process if that’s all they need, or through the Title 

IX administrative process at their college or K12 

school. And I can offer to represent someone in 

an unemployment appeal hearing, regardless 

of whether they have a larger discrimination 

case to explore. While the bread-and-butter of 

my work is larger contingent-fee cases, I love 

being able to offer these forms of representation 

to people in need.”

Discovering Her Superpower 
That Wolf would be excited to be able to help 

in new ways makes sense. “I am a 1 on the 

Enneagram scale, which is the Reformer. If 

you look it up, it explains a lot about me,” she 

says. Wolf recalls being the nerdy kid in school 

who was, nevertheless, always chosen by her 

classmates as their spokesperson. “I despised 
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the phrase ‘the world isn’t fair,’ and I would 

openly reject that sentiment anytime I heard it.” 

One of Wolf’s formative experiences came 

when she pushed back against her non-egalitar-

ian shul to allow girls to hold their Bat Mitzvahs 

on Saturdays, the same as the boys. “I assumed 

only I cared about this, given that no other 

student or their parents had ever questioned 

the policy. Yet, once I was able to have my Bat 

Mitzvah on a Saturday, all of the girls wanted 

the same. That’s when I realized that while I felt 

incredibly comfortable advocating for myself 

and others—if not compelled to do so—my peers 

were different. Being confident in my advocacy 

almost became a superpower for me, and I felt 

like it was my duty to use that superpower to 

stand up for others in my community.”

Before striking out on her own, Wolf had 

also founded Spark Justice Careers LLC, an 

organization that aims to mentor young lawyers 

seeking a career in civil rights law. “We are 

warned throughout law school that thinking you 

can land a private-sector civil rights job after 

graduating is like believing in unicorns,” Wolf 

says. Spark Justice Careers is her opportunity 

to help combat that “completely bogus notion” 

young law students are “scared into believing.” 

Wolf’s goal is to ensure that people who want to 

explore a career in civil rights are able to do so 

from a place of self-awareness and confidence, 

never from a place of fear.

Coach and Consultant
And has COVID affected traffic to Spark Justice 

Careers? “I have definitely seen an uptick in 

calls for coaching services since the pandemic 

began, but I don’t know if that’s related to the 

pandemic or simply that our articles are starting 

to show up on Google searches. Perhaps a bit 

of both,” Wolf muses. 

She recalls one of her most memorable 

coaching experiences, where she had the chance 

to “help a client with a unique need: she had no 

shortage of job offers but was not sure which 

to accept. Helping her ascertain what she truly 

wanted by effectively listening to and trusting 

her instincts was incredibly meaningful to me. 

I’d also say that was a big learning opportunity 

on my end, since most of the people I engage 

with are in the opposite boat. They are typically 

trying to find some job in civil rights, and my 

work with them becomes a mix of coaching and 

consulting. However, working with someone 

in need of purely internal guidance provided 

me an opportunity to better develop my direct 

coaching skills.”

This kind of deliberate thoughtfulness 

suffuses Wolf’s approach to her new practice. 

“I’d say my ultimate goal is to show that you can 

be successful in your practice without focusing 

just on growth. I believe that by staying true to 

the reasons you entered the profession in the 

first place, good things will eventually come.” 

Of course, this approach is not without a dose 

of nerves, but Wolf counts herself “incredibly 

lucky to have mentors help me throughout the 

process.” Early on, Wolf received advice to not 

take on too many cases all at once out of fear that 

calls might dry up. “I definitely learned this the 

hard way, finding myself overcome with work 

the first few months in. However, I’ve started to 

try and worry less about when the next call will 

Laura with Sen. Julie Gonzales and the team that drafted and testified in support of SB 20-224, a bill that Gov. Polis signed in June 2020 prohib-
iting discrimination in housing on the basis of immigration status. Julie was a major supporter of the bill, and Laura was the primary drafter and 
“expert” witness.
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come in, trusting that it will. Doing so has given 

me more time for myself and the opportunity 

to reflect on the work already accomplished.”

2021 Goals
And for Wolf, 2021 is shaping up to be no less 

dynamic. “I have so many goals for the new year, 

I don’t even know where to begin,” she says. 

“I am currently working on legislative policy 

efforts with multiple legal organizations, which 

will take up quite a bit of my attention for the 

next six months. I am also looking forward to 

working with others in enforcing the Enhance 

Law Enforcement Integrity Act and ensuring 

ongoing strides are being made to end police 

violence against our communities, especially our 

BIPOC communities. Finally, I hope to expand 

Spark Justice beyond legal representation and 

coaching services. I envision one day offering 

consulting and policy work under the Spark 

Justice brand to further broaden civil rights 

efforts within our legal community. And, of 

course, I am incredibly hopeful that the law 

firm will continue to see success through 2021. 

I must say, our success to date has been entirely 

reliant upon and a product of the support we 

have received from the broader Colorado legal 

community. I am deeply fortunate and grateful 

that our colleagues trust us to provide top quality 

legal services to those referred our way.”

Outstanding Young Lawyer 
When she found out she had been recognized 

with the Outstanding Young Lawyer of the Year 

Award, Wolf found herself “incredibly honored 

and surprised.” Anyone who knows her would 

likely not share that surprise. The award is named 

in honor of Colorado State Representative Gary 

McPherson, who was a devoted public servant 

and an active member of the legal community, 

and Wolf is a worthy exemplar of the young 

professional in this mold.   

1  Laura with fellow COBALT grads Abby 
Hinchcliff (center) and Sarah Stout.
2  Laura, age 5, with her brother Joey and 
grandpa Louis Shapiro. Wolf credits her 
grandfather with teaching her the importance 
of community and connection. 

1

2
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CBA Podcasts
CBA Podcasts offer timely and entertaining insights on trends in the Colorado legal community and beyond. 

Find them on iTunes, Spotify, Podbean, SoundCloud, Podcast Republic, and YouTube. 

Gettin' Legal With It 

By young lawyers for young lawyers. Hosted by CBA Young Lawyers Division Executive Council member Kevin Cheney, 
this podcast interviews guest lawyers to discuss what it means to be a young lawyer, different practice areas, and how 
to engage with various legal organizations. If you want to hear about finding jobs, dealing with difficult bosses, practice 
pointers, and how to keep healthy and well while working in the legal field, check it out!

The Modern Law Revolution Podcast 
This podcast features lawyers who are revolutionizing law practice in Colorado through modern law practice, an al-
ternative practice model that tailors representation to client-driven and cost-effective legal services. It’s hosted by the 
CBA’s Modern Law Practice Initiative.

Stairway to ATJ 
What does access to justice mean to you? Hosted by the CBA, Stairway to ATJ highlights current pro bono efforts across 
the state through deep dives with guests on key access to justice topics.

And stay tuned for a new podcast series from CBA’s Equity, Diversity, and Inclusivity initiative!

Did You Know?
Visit the new podcast page on cobar.org
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email advertising@cobar.org for information about display advertising in Colorado Lawyer.
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Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 4

March  February 1

April  March 1

May  April 1

June  May 3

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 1

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Colorado Lawyer staff will no longer 

provide layout/design services.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact  Jessica 

Espinoza-Murillo at advertising@cobar.

org.

Questions?
Contact Jessica Espinoza-Murillo at 

advertising@cobar.org.
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Family Law, Civil & Business Litigation

10375 Park Meadows Dr. Suite 520  |  Lone Tree, CO  |  303.858.8090  | gri�thslawpc.com

Your Future
Protecting

Leslie Hansen

Please join us in congratulating Leslie Hansen and 
Eliza Steinberg on becoming Griffiths Law’s newest 
Shareholders. Leslie and Eliza have dedicated years 

to the growth of the firm and have shown excellence 
in every aspect of their roles.  We are excited to   

welcome both of these outstanding professionals 
to our leadership group. 

Eliza Steinberg
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1660 Lincoln St., Ste. 2950, Denver, CO 80264 | 303.572.4200 | jarvis@ccrjlaw.com| ccrjlaw.com 

H. Keith Jarvis 
Of Counsel 

 
 

  
CCRJ heartily congratulates and thanks Keith Jarvis, who as of 
January 1, 2021, will transition to Of Counsel with Coombe Curry 
Rich & Jarvis.   
 
Keith’s transition will allow him to remain active with the firm and 
our clients, while giving him additional time for personal passions, 
family, and friends.   
 
Keith has been practicing law for 43 years, and 36 of those years has 
been as a Partner of Markusson Green & Jarvis and then Coombe 
Curry Rich & Jarvis.   
 
The CCRJ team is grateful for Keith’s leadership, partnership, and 
friendship and looks forward to his continued mentorship.  
Congratulations on a truly exceptional career, Keith.  
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HBC is very pleased to announce that:

www.hbcboulder.com
921 Walnut Street | Suite 200 | Boulder, CO 80302

Telephone 303.442.6514 | Fax 303.442.6593

Meghan C. Hungate
Construction, Real Estate, and Commercial Litigation

Has Become a Member of the Firm
January 1, 2021

HBC is very pleased to announce that:

www.hbcboulder.com
921 Walnut Street | Suite 200 | Boulder, CO 80302

Telephone 303.442.6514 | Fax 303.442.6593

Randi M. Grassgreen
Trust and Estate Law; Tax Law; Philanthropic Planning

Has Become a Member of the Firm
January 1, 2021
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an experienced Colorado intellectual property and  

BRENTON L. GRAGG 

is a recent graduate and 
focuses his practice  

in litigation and  
transactional law. 

 
bgragg@allen-vellone.com 

Direct: (720) 245-2408 

1600 STOUT STREET I SUITE 1100 I DENVER, CO 80202 
TELEPHONE 303.534.4499 I FAX 303.893.8332 

ALLEN VELLONE WOLF  
HELFRICH & FACTOR P.C. 

IS PLEASED TO WELCOME A NEW ADDITION TO THE TEAM 

5619 DTC Parkway, Suite 1200
Greenwood Village, CO 80111

(303) 773-3500 
www.nixonshefrin.com

Christine A. Craigmile
Medical Malpractice: 

Defense

Scott S. Nixon
Medical Malpractice: 

Defense

Kathleen E. Craigmile
Labor/Employment: 

Defense

Bradley N. Shefrin
Construction Defect 

Litigation

Elizabeth C. Moran
Appellate

Congratulations to our attorneys selected as  
2021 Top Lawyers by 5280 Magazine

 

We are pleased to
announce that

Carin Ramirez
has joined the Firm as

Special Counsel.

Our practice will continue to focus on Construction Law and 
General Civil Litigation.

3900 E. Mexico Ave., Ste. 500, Denver, CO 80210
Phone:  (303) 987-9870 | Fax:  (303) 987-9100 

www.hhmrlaw.com



68     |     C O L OR A D O  L AW Y E R      |     JA N UA RY  2 0 2 1

TITLE   |    SUB TITLE

                                            It is with great enthusiasm  
                                            that we announce  
                                            Anne K. McMichael has 
been named a Partner with our firm effective 
January 1, 2021.   Anne’s practice will continue to 
focus on Civil Litigation (including insurance 
defense and construction defect) and Estate 
Planning. 

 
 
 
 

 
 

1660 Lincoln St., Ste. 2950, Denver, CO 80264 
303.572.4200 | mcmichael@ccrjlaw.com| ccrjlaw.com 

 

                                                       Anne K. McMichael 
                                                                  Partner  
 
 

  

Coan, Payton & 
Payne, LLC would 
also like to express 
our gratitude to Kay 
for her dedication 
and we wish her an 
adventure filled 
retirement.

Denver | Fort Collins | Greeley
www.cp2law.com

CONGRATULATIONS TO 
KAY L. COLLINS FOR HER 
WELL-DESERVED RETIREMENT 
AFTER 41 YEARS OF PRACTICE!

Mr. Schmidt’s 
practice focuses 
on commercial 
and residential real 
estate, financing, 
mergers and 
acquisitions, 
general business 
and tax law.

CHRISTOPHER D. SCHMIDT
cschmidt@cp2law.com
Denver | Fort Collins | Greeley
www.cp2law.com

COAN, PAYTON & PAYNE, LLC IS 
PLEASED TO ANNOUNCE ATTORNEY 
CHRISTOPHER D. SCHMIDT HAS 
JOINED THE FIRM.
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David S. Hayes and Thomas W. Korver 
Announce the retirement of our colleagues 

 
Raymond L. Petros, Jr. 

and  
Charles B. White 

 
From Petros & White LLC after twenty-five years  

of friendship and outstanding client service 
 

We wish Ray and Barney great success  
and enjoyment in the years to come 

 
We are pleased to join  
Matthew Poznanovic 

 
As we continue serving our clients under the name of: 

HAYES POZNANOVIC KORVER, LLC 
 

Effective January 1, 2021 
 

1999 Broadway, Suite 3200 • Denver, CO 80202 
Telephone (303) 825-1980 • Facsimile (303) 825-1983 

Mr. Goldberg’s practice includes landlord/tenant law,
property law, manufactured housing law, commercial law,
administrative law, and general civil litigation.

welcomes
Benjamin Goldberg

Associate 

1325 S. Colorado Blvd., Ste 503 
Denver, CO 80222

        Tel: (303) 756-0500         www.bovelawoffices.com

An Independent, Locally-Owned, Full-Service 
Business Law Firm Serving Clients Nationwide
1099 18th Street, Suite 2600  ·  Denver, CO 80202
P: 303-297-2600  ·  F: 303-297-2750
www.rwolaw.com ·  Founded 1977

We are pleased to welcome

Samuel G. John
Associate

Sam has experience in
complex commercial litigation,

class actions, construction
defect litigation, and 

insurance coverage disputes.*

Marie C. Zimmerman
Associate

Marie assists in all
matters ranging from

business transactions to
litigation preparation.

*Licensed to practice in New York and New Jersey and is authorized to practice in Colorado.
Colorado practice temporarily authorized pending admission under C.R.C.P. 205.6.
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William “Bill” Duven
July 13, 1957–November 15, 2020

William Charles Duven, 63, 

of Monument, passed away 

peacefully on November 

15, 2020, surrounded by his 

family. He was born on July 

13, 1957, in Newton, Iowa, to 

Donald and Helen Duven. He grew up in Lincoln, 

Nebraska. Bill was a proud Nebraska Cornhusker, 

graduating from the University of Nebraska 

Lincoln with both his undergraduate and law 

degrees. In 1983 he moved to Colorado Springs 

and opened his own law practice specializing 

in criminal defense and landlord-tenant law.

Bill was a longtime member of the El Paso 

County and Colorado Bar Associations. He 

was well respected by his peers, and Colorado 

Springs Style magazine recognized him as a Top 

Attorney for the last seven years.

Bill married his beloved wife Susan in Colo-

rado Springs on May 26, 1990. They raised their 

three children in Monument. Bill was a devoted 

and loving husband, father, and friend. He was 

a proud member of the Beta Theta Pi Fraternity, 

where he made countless lifelong friendships. 

Bill’s positive energy, captivating spirit, and love 

for life were contagious. The room would light 

up when he walked in; he was always the life of 

the party! Bill will be deeply missed by so many.

Bill is survived by his wife Susan of Monu-

ment; his children Alexander, Katherine, and 

Madeline of Denver; his brother Doug (Dawn) 

of Waterloo, Iowa; and his sister Diann (John) 

Duvenez of Oak Harbor, Washington. He was 

preceded in death by his parents Donald and 

Helen.

Please consider a donation to any of the 

following nonprofit organizations that were 

close to Bill’s heart: Colorado Springs Teen 

Court, Lincoln Lighthouse, or Trinity Lutheran 

Church in Monument.

Howard Edward Erickson
September 14, 1922–September 4, 2020

Howard E. Erickson passed away peacefully at 

home on September 4, 2020, with the caring sup-

port of Porter Hospital Hospice. He was born on 

September 14, 1922, in Minneapolis, Minnesota, 

lived in Chicago until fourth grade, and then 

moved to Wyoming. Howard enlisted in the US 

Army in 1942 and was discharged in 1945 after 

serving 30 months in the China-Burma-India 

Theater. He stayed active in the US Army Reserve, 

retiring in 1982 as a Colonel. He enrolled in 

the University of Denver, where he obtained 

his BS degree in business administration and 

his law degree. He practiced law in Denver for 

over 50 years. 

Howard met his wife Wilma Butler in college, 

and they were married following her graduation 

from St. Luke’s Hospital School of Nursing in 

1946. Both he and Wilma enjoyed golf and were 

members of Lakewood Country Club for many 

years. They also enjoyed traveling and managed 

to visit over 60 countries. They celebrated 74 

years of marriage on August 30, 2020.

In addition to Wilma, Howard is survived 

by his son Tom, daughter-in-law Dody, and 

grandsons Preston and Lee; and his daughter 

Joan, son-in-law Noble, and granddaughter 

Jessica. 

Mary Tiedeman Hoagland
August 19, 1924–October 

31, 2020

Mary T. Hoagland, born 

August 19,  1924,  died 

peacefully on October 31, 

2020, surrounded by family, 

In Memoriam

in the home she cherished, in the town she 

treasured. Mary was a beloved wife, mother, 

and grandmother, an inspiring role model, a 

pathbreaking attorney, and a diehard Rockies 

fan. She leaves a powerful legacy built from a 

life full of love and deep friendships and an 

unwavering commitment to causes to which 

she devoted her formidable energy, talents, 

courage, and wisdom.

Mary was happily married to Donald Wright 

Hoagland for over 60 years, until his death in 

2012. She was the mother of Peter McLean 

Hoagland, Mary Hoagland-Scher, Sara (Suki) 

Hodges Hoagland, and Ann Wright Hoagland 

Simonds. She is also survived by 12 wonderful 

grandchildren. 

Mary was born in Savannah, Georgia, but 

spent most of her childhood in Grosse Pointe, 

Michigan. She graduated from Smith College in 

1946, majoring in economics. After she and Don 

married in 1949, they lived in Manhattan and 

she worked at the Museum of Modern Art. The 

young couple moved to Denver in 1951. They 

built a life enriched by family and a dedication to 

furthering the ideals they shared for educational 

opportunity, civil rights, and access to legal 

representation. They also developed an abiding 

attachment to Colorado.

In the 1970s Mary became increasingly in-

volved in the women’s rights movement. She was 

a founding member of the National Organization 

for Women (NOW) and the Women’s Forum, 

and actively supported female candidates for 

political office. Mary determined that to have 

the impact she wanted, she had to be a lawyer. 

She earned her JD at the University of Denver 

Law School in 1975 at age 51. 

As a family law attorney, Mary championed 

the rights of women facing discrimination, 

divorce, custody battles, and abuse. She led 

a class action lawsuit to secure equal pay for 

Colorado’s nurses. She was a leader in the CBA, 

the Colorado Women’s Bar Association, and the 

Women’s Lobby. She chaired the Governor’s 

Commission on the Status of Women and 

served on the board of Safehouse and countless 

others. For a person who hated to cook, she 

had a gift for stirring the pot—she was always 

ready to ask tough questions or to challenge 

injustices. DU recognized Mary as a Law Star 
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in 1996, and honored Mary and Don together 

with the Korbel Humanitarian Award in 2001. 

Mary enjoyed her “River Rats”—friends from 

the Women’s Forum who rafted several of the 

region’s most beautiful rivers and continued to 

gather annually for decades. She was devoted to 

her Zodiac book club and appears to have read 

every book selection for over 50 years. She was 

a Rockies season ticket holder from day one and 

delighted in following the team, memorizing 

stats, evaluating trades, and going to spring 

training to scout each year’s rookies. Mary 

also had a keen eye for design, a green thumb, 

and a lifelong appreciation for the visual arts.

Mary took delight in her grandchildren. 

She created Camp Goofoff at their home in 

Keystone, where grandchildren, once 8 years 

old, would spend a week each summer with 

no parents and no rules. She kept up with her 

grandchildren on Facebook, always asking first 

about how their pets were doing. She inspired 

both her grandchildren and her children with 

her deep commitments, especially her ded-

ication to advancing women’s rights and to 

establishing women’s rightful place in politics 

and government. 

Later in life, Mary’s interests expanded and 

she became president of the Colorado Hemlock 

Society, which became Compassion in Choices, 

and served on its National Board. She believed 

fervently that people deserve the ultimate civil 

right, the right to die with dignity, which she did. 

Mary would want to remind everyone, “Don’t 

wait to tell someone you love them.” Please 

consider a donation to SafeHouse-Denver.org 

in her memory.

Jean “Jack” Francis Ross
January 1, 1931–July 31, 2020

Jack Ross was born in Colo-

rado Springs on January 1, 

1931, and passed away in  

Bow Mar on July 31, 2020. 

He was preceded in death 

by his parents Neff Lloyd 

and Anna Ross, and brothers Lloyd and Karl. 

He is survived by his wife of 57 years Oonagh 

Ross, son Douglas Ross (wife Terri), daughter 

Fiona Files (husband Garry), and grandchildren 

Hailey Ross and Garrett Files.

Jack completed his undergraduate studies 

with a degree in history from Yale University, 

where he was a member of the Yale Glee Club, 

a prestigious chorale group that performed 

well beyond the University campus (venturing 

as far as Cuba!). He went on to earn his law 

degree from the University of Michigan. Upon 

graduation, he returned to his roots in Colorado 

to practice law.

In 1956, Jack went to work as an assistant at-

torney for the Denver Water Board. He remained 

there until 1966, when he became a founding 

member of the law firm Saunders, Snyder, Ross 

& Dickson (SSR&D), where he was a leader for 

over 25 years. The remainder of his career was 

spent at Dufford & Brown, another Denver 

law firm. Jack represented some of the largest 

water holders in the state, including the Denver 

Water Board, the Adolph Coors Company, and 

Chevron, but he never lost sight of individual 

water users, such as farmers and ranchers.

There was a mountain of accomplishments 

throughout Jack’s legal career. He developed 

and implemented, after lengthy litigation, 

the first comprehensive water augmentation 

plan on Clear Creek. He successfully managed 

complex litigation in federal courts involving the 

National Environmental Policy Act, and if you 

needed someone to bring 43 different parties 

together and negotiate a comprehensive joint 

venture project agreement, Jack was your man. 

People liked, respected, and listened to Jack. 

Recognizing Jack’s talents, President Reagan 

appointed him a US Commissioner to the 

Upper Colorado River Commission, where he 

served in various capacities from 1984 to 1992, 

including as its chair. He served as president 

of the National Water Resources Association 

and was made an exalted “Water Buffalo” of 

the Colorado Water Congress. Perhaps one of 

Jack’s most enduring accomplishments was his 

participation in the drafting and development of 

the Colorado Water Rights Determination and 

Administration Act of 1969, which still governs 

Colorado water rights. 

Jack loved to sing, and he refused to let all 

work and no play render him dull. He may go 

down in the annals of Colorado water court 

history as one of the only attorneys to break 

into song during an opening argument at a 

major trial. One former partner from SSR&D 

concluded, “I am pretty sure the only reason we 

had firm Christmas parties was so we could get 

to the singing after we ate!” Jack also enjoyed 

being on ski patrol at A-Basin and chasing the 

fish with his fly rod. 

The Town of Bow Mar won the lottery when 

Jack and Oonagh Ross moved there, where they 

remained for over 50 years and raised Doug and 

Fiona. One long-time resident recalls, “Although 

it seems hard to understand now, Bow Mar’s 

lake amenity was not always secure.” Thus, in 

the 1960s, a group of residents guided by Jack 

began a water purchase strategy to fill Bow Mar 

Lake with some of the most senior rights on 

the South Platte River system. Until that time, 

low lake levels and conflicts with other water 

users were a constant problem for the town. 

Jack’s efforts led to an amicable resolution. 

This type of planning and negotiation required 

tremendous foresight, patience, and a man like 

Jack. One neighbor reminded all that, “When 

you are enjoying the beach, take a moment 

to appreciate the many, many hours of help 

provided by Jack to secure this amenity for the 

community.” 

If Jack read this, he would likely shake his 

head in protest and state he walked in the foot-

prints of others. He was humble and generally 

deflected individual praise. He would often state, 

“Let’s just cobble together something we can 

go with” and would invariably plant the seed 

for an elegant solution no one else may have 

envisioned. A former partner summed it up best, 

“Jack was a great lawyer, motivating mentor, 

tireless advocate, and true gentleman.” Jack, 

you are missed, but not forgotten.  

The In Memoriam section honors the 
lives and careers of recently deceased 
CBA members. The CBA relies on cor-
respondence from members for this 
information. To help us recognize as 
many members as possible, please 
send notices to Susie Klein at sklein@
cobar.org. This is a complimentary ser-
vice, and high-resolution photos are 
welcomed.
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Notice of Public Hearing

Public Hearing to be Held Wednesday, 
February 10, 2021 at 3:30 p.m.

The Colorado Supreme Court will conduct a 

public hearing on the proposed rules listed 

below on Wednesday, February 10, 2021 at 3:30 

p.m. via WebEx. Persons wishing to speak at 

the hearing should notify Clerk of Court Cheryl 

Stevens by email, cheryl.stevens@judicial.

state.co.us, or by telephone 720-625-5150, 

no later than Monday, February 1, 2021 at 4 
p.m. The comment period on these proposed 
rule changes has already closed and no new 
written comments will be accepted.

Colorado Rules of Procedure Regarding At-
torney Discipline and Disability Proceedings, 
Colorado Attorneys’ Fund for Client Protection 

and Mandatory Continuing Legal Education 
and Judicial Education

Rules 241, 242, 242.1, 242.2, 242.3, 242.4, 
242.5, 242.6, 242.7, 242.8, 242.9, 242.10, 
242.11, 242.12, 242.13, 242.14, 242.15, 
242.16, 242.17, 242.18, 242.19, 242.20, 
242.21, 242.22, 242.23, 242.24, 242.25, 
242.26, 242.27, 242.28, 242.29, 242.30, 
242.31, 242.32, 242.33, 242.34, 242.35, 
242.36, 242.37, 242.38, 242.39, 242.40, 
242.41, 242.42, 242.43, 243, 243.1, 243.2, 
243.3, 243.4, 243.5, 243.6, 243.7, 243.8, 
243.9, 243.10, 243.11, 243.12, 243.13, 244, 
244.1, 244.2, 244.3, 244.4, 251, 251.2, 251.3, 
251.4, 251.5, 251.6, 251.7, 251.8, 251.8.5, 
251.8.6, 251.9, 251.10, 251.11, 251.12, 
251.13, 251.14, 251.15, 251.16, 251.17, 
251.18, 251.19, 251.20, 251.21, 251.22, 
251.23, 251.27, 251.28, 251.29, 251.30, 
251.31, 251.32, 251.33, 251.34, 253 AND 
Rules 250.3, 250.7, 254, 255

Unauthorized Practice of Law Rules
Rules 228, 229, 230, 231, 232, 232.1, 232.2, 
232.3, 232.4, 232.5, 232.6, 232.7, 232.8, 
232.9, 232,10, 232.11, 232.12, 232.13, 
232.14, 232.15, 232.16, 232.17, 232.18, 
232.19, 232.20, 232.21, 232.22, 232.23, 
232.24, 232.25, 232.26, 232.27, 232.28, 
232.29, 232.30, 234, 235, 236, 237, 238, 
239, 240, 240.1, and 240.2

Colorado Code of Judicial Conduct 
Rule 1.1

Colorado Rules of Judicial Discipline 
Rules 2 and 33.5

Colorado Rules of Professional Conduct 
Rules 1.3, 1.15D, 1.15E, 5.4, and 5.5

Public Access to Information and Records 
Rule 2 

Colorado Rules for Magistrates
Rule 5

Rules Governing Admission to the Bar 
Rules 202.2, 204.1, 204.2, 204.3, 204.4, 204.5, 
204.6, 205.1, 205.2, 209.2, 210.2, and 227

Colorado Supreme Court 
Rules Committees
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Visit the Supreme Court’s website for 
complete text of rule changes, including 
corresponding forms and versions with 
highlights of revisions (deletions and ad-
ditions), which are not printed in Court 
Business. Material printed in Court Busi-
ness appears as submitted by the Court 
and has not been edited by Colorado 
Lawyer staff.

Note: The proposed amendments can be found 

on the Court’s website at 

https://www.courts.state.co.us/Courts/

Supreme_Court/Rule_Changes.cfm

Rule Change 2020(32) 
Colorado Rules of 
Criminal Procedure

Rule 43. Presence of the Defendant
(a)–(e) [NO CHANGE]  

(f ) Public Health Crisis Exception. If the court 

finds that a public health crisis exists, it may, 

in its discretion and with the defendant’s oral 

or written consent, allow the defendant and 

counsel to appear by an interactive audiovisual 

device or by audio device for any proceeding that 

does not involve a jury. The defendant’s oral or 

written consent is not necessary for arraignments 

or for proceedings listed in subsections (e)(2)

(I), (II), (III), (V), (VI), (VII), and (VIII) of this 

rule. During any interactive audiovisual or 

audio proceeding under this subsection (f ), 

the court must allow counsel the opportunity to 

confer with the defendant confidentially when 

necessary. An interactive audiovisual or audio 

proceeding under this subsection (f) shall be 

conducted in a courtroom open to the public or 

in a manner that allows members of the public 

(including victims) to hear or watch and, where 

appropriate, participate in the proceeding. Use 

of an interactive audiovisual device under this 

subsection (f) must comply with subsection (e)

(1) of this rule.   

COMMENT [NO CHANGE]

Amended and Adopted by the Court, En Banc, 
November 16, 2020, effective immediately. 

By the Court:
Carlos A. Samour Jr.

Justice, Colorado Supreme Court

Rule Change 2020(33)
Colorado Rules of 
Civil Procedure

Chapter 25 Colorado Rules of 
County Court Civil Procedure 

Form 1a

Rule Change 2020(33) amends Chapter 25 

Colorado Rules of County Court Civil Procedure 

Form 1a. It is posted on the Court’s website and 

effective December 1, 2020.

Amended and Adopted by the Court, En Banc, 
November 25, 2020, effective December 1, 
2020. 

By the Court:
Richard L. Gabriel 

Justice, Colorado Supreme Court 
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Disciplinary Case Summaries
for Matters Resulting in 

Diversion and Private Admonition

D
iversion is an alternative to disci-

pline (see CRCP 251.13). Pursuant 

to the rule and depending on the 

stage of the proceeding, Attorney 

Regulation Counsel (Regulation Counsel), 

the Attorney Regulation Committee (ARC), 

the Presiding Disciplinary Judge (PDJ), the 

hearing board, or the Supreme Court may 

offer diversion as an alternative to discipline. 

For example, Regulation Counsel can offer a 

diversion agreement when the complaint is at 

the central intake level in the Office of Attorney 

Regulation Counsel (OARC). Thereafter, ARC 

or the PDJ must approve the agreement. 

From August 1, 2020 through October 31, 

2020, at the intake stage, Regulation Counsel 

entered into six diversion agreements involving 

six separate requests for investigation. ARC 

approved four diversion agreements involving 

five separate requests for investigation during 

this time frame. There were no diversion agree-

ments submitted to the PDJ for approval.  

Determining if Diversion 
is Appropriate
Regulation Counsel reviews the following 

factors to determine whether diversion is 

appropriate: 

1. the likelihood that the attorney will 

harm the public during the period of 

participation; 

2. whether Regulation Counsel can ad-

equately supervise the conditions of 

diversion; and

3. the likelihood of the attorney benefiting 

by participation in the program. 

Regulation Counsel will consider diversion 

only if the presumptive range of discipline in 

the particular matter is likely to result in a 

public censure or less. However, if the attorney 

has been publicly disciplined in the last three 

years, the matter generally will not be diverted 

under the rule, and other factors may preclude 

Regulation Counsel from agreeing to diversion 

(see CRCP 251.13(b)).

Purpose of the Diversion Agreement
The purpose of a diversion agreement is to 

educate and rehabilitate the attorney so that 

he or she does not engage in such misconduct 

in the future. Further, the diversion agreement 

may address some of the systemic problems 

an attorney may be having. For example, if 

an attorney engaged in minor misconduct 

(neglect), and the reason for such conduct was 

poor office management, one of the conditions 

of diversion may be a law office management 

audit and/or practice monitor. The time period 

for a diversion agreement generally is no less 

than one year and no greater than three years.

Conditions of the Diversion 
Agreement
The type of misconduct dictates the conditions 

of the diversion agreement. Although each 

diversion agreement is factually unique and 

Professionalism 
Matters

Enjoy some good, bad and ugly attorney behavior 
and earn 1 ethics credit in the process! 

The Professionalism 
Coordinating Council 
offers entertaining and engaging 
vignettes that illustrate negative 
and positive attorney behavior. 
You can preview the vignettes at 
cobar.org/professionalismvideos.

The Council’s speaker panel is also 
available to discuss professionalism 
matters with attorneys at local and 
specialty bar associations, sections, 
committees, law firms and other 
attorney gatherings.

Contact Katie Null at knull@cobar.org 
or 303-860-1115 to schedule a program.
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different from other agreements, many times 

the requirements are similar. Generally, the 

attorney is required to attend ethics school and/

or trust account school conducted by attorneys 

from OARC. An attorney may also be required 

to fulfill any of the following conditions:

 ■ law office audit

 ■ practice monitor

 ■ practice mentor

 ■ financial audit

 ■ online Colorado lawyer’s self-assessment 

program

 ■ restitution

 ■ payment of costs

 ■ mental health evaluation and treatment

 ■ attend continuing legal education (CLE) 

courses

 ■ any other conditions that would be 

determined appropriate for the type of 

misconduct.

Note: The terms of a diversion agreement may 

not be detailed in this summary if the terms are 

generally included within diversion agreements.

After the attorney successfully completes 

the requirements of the diversion agreement, 

Regulation Counsel will close its file and the 

matter will be expunged pursuant to CRCP 

251.33(d). If Regulation Counsel has reason to 

believe the attorney has breached the diversion 

agreement, Regulation Counsel must follow 

the steps provided in CRCP 251.13 before an 

agreement can be revoked.

Types of Misconduct
The types of misconduct resulting in diversion 

during August 1, 2020 through October 31, 2020 

generally involved the following:

 ■ fee issues, implicating Colo. RPC 1.5; and

 ■ committing a criminal act, implicating 

Colo. RPC 8.4(b).

Some cases resulted from personal problems 

the attorney was experiencing at the time of the 

misconduct. In those situations, the diversion 

agreements may include a requirement for a 

mental health evaluation and, if necessary, 

counseling to address the underlying problems 

of depression, alcoholism, or other mental 

health issues that may be affecting the attorney’s 

ability to practice law.

Diversion Agreements
Below are summaries of some of the diver-

sion agreements that Regulation Counsel 

determined appropriate for specific types 

of misconduct from August 1, 2020 through 

October 31, 2020. The sample gives a general 

description of the misconduct, the Colorado 

Rule(s) of Professional Conduct implicated, and 

the corresponding conditions of the diversion 

agreement.

Colorado lawyer assistanCe Program

The Colorado Lawyer Assistance Program (COLAP) is an independent and 
confidential program exclusively for judges, lawyers, and law students. 
Established by Colorado Supreme Court Rule 254, COLAP provides assistance with 
practice management, work/life integration, stress/anger management, anxiety, 
depression, substance abuse, and any career challenge that interferes with the 

ability to be a productive member of the legal community. COLAP provides referrals for a wide variety 
of personal and professional issues, assistance with interventions, voluntary monitoring programs, 
supportive relationships with peer volunteers, and educational programs (including ethics CLEs).

We would love to share our success stories, 
but they are completely confidential. 

For more information or for confidential assistance, please contact COLAP at 303-986-3345.
Visit our website at www.coloradolap.org.
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Fee Issues
 Respondent entered a flat fee arrange-

ment with a client in a criminal case. The 

agreement provided that a nonrefundable 

engagement fee of one-third of the flat fee 

was earned immediately as an engagement 

retainer fee and a that a fee of one-third of the 

fee was earned upon appearance at the first 

court date (which occurred five days into the 

representation). This agreement constituted 

an unreasonable fee and an unreasonable 

restriction on the client’s ability to terminate 

the representation. Respondent later refunded 

a substantial portion of the money the client 

had paid.

Rules Implicated: Colo. RPC 1.5(a) and (g).

Diversion Agreement: Two-year diversion 

agreement with conditions, including successful 

completion of ethics school and trust account 

school, a practice audit, completion of the 

Colorado Lawyer Self-Assessment, and payment 

of costs.

 Respondent represented the client busi-

ness for several years and entered into several 

retainer agreements with the client business. 

To ensure respondent was compensated for 

work performed, respondent entered into 

an agreement that provided: “Given this, the 

Client and the Firm agree that, in the event this 

Agreement is terminated, the Client will pay 

the Firm one half (1/2) of the remainder of the 

total flat fee contemplated by this Agreement, 

along with any amounts due and owing prior 

to the date of any termination hereof.” The 

agreement further provided: “The Client shall 

be obligated to pay the Firm compensation 

(continued monthly installment payments) for 

the period of ninety days, as set forth herein.” By 

including these provisions, respondent entered 

into an agreement for an unreasonable fee. The 

fee dispute was ultimately resolved with the 

client paying an amount that was substantially 

less than what would have been contemplated 

under these provisions.

Rules Implicated: Colo. RPC 1.5(a) and (g).

Diversion Agreement: One-year diversion 

agreement with conditions, including successful 

completion of ethics school and payment of 

costs.

Criminal Act
 Respondent pleaded guilty to operating 

a vehicle while under the influence of alcohol 

after refusing testing. This was respondent’s 

third alcohol-related conviction. An inde-

pendent medical evaluation (IME) revealed 

that respondent did not meet the criteria for 

diagnosis with any alcohol use disorder. 

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: Eighteen-month 

diversion agreement with conditions, including 

compliance with the terms of respondent’s 

criminal sentence, successful completion 

of ethics school, no further violations, and 

payment of costs.

 Respondent was stopped for speeding 

and failed to complete the voluntary roadside 

maneuvers. Respondent also did not agree to 

chemical testing and, after some time, the police 

concluded that respondent refused to submit to 

either the blood or breath test. Respondent later 

was found guilty of driving while ability impaired 

(DWAI) and was sentenced to 50 days of in-home 

detention with Level I monitored sobriety 

and 24 months of supervised probation, with 

conditions. Respondent timely self-reported 

his conviction. This was respondent’s second 

alcohol-related offense.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: Two-year diversion 

with conditions, including compliance with 

the terms of respondent’s criminal sentence, 

alcohol monitoring, continued attendance at 

Alcoholics Anonymous or comparable peer 

support group meetings, successful completion 

of ethics school, no further violations, and 

payment of costs.

 Respondent was involved in a single-ve-

hicle accident. The police detected the indicia 

of alcohol. Respondent’s blood alcohol tested 

at .260. Respondent later pleaded guilty to DUI 

and was sentenced to one year of probation, with 

conditions. Respondent timely self-reported 

the conviction. This was respondent’s first 

alcohol-related offense.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: Two-year diversion 

with conditions, including compliance with the 

terms of respondent’s criminal sentence, 12 

months of monitored sobriety on SOBERLINK, 

12 months of certified abstinence, successful 

completion of ethics school, no further viola-

tions, and payment of costs.

 Respondent represented a client in a 

domestic matter but treated the entire retainer 

as earned upon receipt, did not draft a motion 

or provide it to the client as promised, failed to 

provide information (including an accounting) 

promptly upon the client’s request, and failed 

to refund funds to the client until the client 

filed a complaint.

Rules Implicated: Colo. RPC 1.3; 1.4; 1.5(a), 

(b), and (h); and 1.16(d).

Diversion Agreement: Two-year diversion 

agreement with conditions, including ethics 

school, trust account school, completion of the 

lawyer’s self-assessment program, peer review 

of the self-assessment, and payment of costs.

 The police responded to a domestic dis-

pute. During respondent’s interaction with the 

police and emergency personnel, the situation 

escalated and respondent was arrested. Re-

spondent pleaded guilty to resisting arrest 

and was sentenced to one year of supervised 

probation. Respondent timely self-reported 

the conviction.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: One-year diversion 

with conditions, including compliance with 

the term of respondent’s criminal sentence, 

successful completion of ethics school, no 

further violations, and payment of costs.

 Respondent pleaded guilty to violation of a 

protection order and harassment, a first-degree 

misdemeanor. The convictions arose from 

unwanted phone calls and text messages that 

respondent’s former spouse received from 

respondent.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: One-year diversion 

with conditions, including successful com-

pletion of ethics school and payment of costs.

 Respondent pleaded guilty to operating a 

vehicle while ability impaired by alcohol and 
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COLORADO BAR FOUNDATION GIVES $127,750 TO 32 COLORADO NONPROFITS 
 
 
The Colorado Bar Foundation advances justice by supporting legal services and law-related education with 
a focus on three primary areas: (1) expanding the delivery of legal services, (2) promoting law-related 
education, and (3) improving the administration of justice. 
 
In the last 8 years, CBF has awarded more than $925,000 in grants.  In 2020 alone, the CBF awarded 32 
grants totaling $127,750 to organizations providing services in 30 Colorado counties (including awards to 
16 organizations providing statewide services).  Every year, the CBF awards a major grant to the Colorado 
Lawyer Trust Account Foundation and smaller grants (averaging about $3,000) to other nonprofits.  While 
the average amount of the grants may seem small, they are significant to the organizations that receive 
them. 
 
One of the 2020 grant recipients is The Hispanic Affairs Project's (HAP) Immigration Legal Assistance 
(ILA) Program (pictured below) in Montrose, Colorado.  HAP is a grassroots 

organization dedicated to supporting the 
social and economic development of the 
immigrant community in Western Colorado 
including Mesa, Delta, Montrose, Gunnison, 
Ouray, and San Miguel Counties. The ILA 
program assists low-income individuals and 
families who would otherwise be unable to 
afford a private attorney to help with their 
immigration process, including such family-
based immigration applications as Deferred 
Action for Childhood Arrivals (DACA), lawful 
permanent residency, naturalization, 

Violence Against Women Act (VAWA) and U-Visas (Victims of Crime).  ILA 
received a similar CBF grant in 2019 which allowed the program to help almost 
300 individuals and families and increase community education about the 
immigration legal system and how to prevent immigration fraud. 
 
 
CBF grants are made possible by the generous support by Colorado Bar Fellows and other donors.   Please 
consider joining us by making a donation or contact us to learn more about becoming a Bar Fellow.  For 
more information, go to www.coloradobarfoundation.org or contact Bar Fellows President Sarah Adelson 
(saadelson@hollandhart.com), CBF Board of Trustees Chair Loren Brown (lorenbrown@colo-law.com) or 
Elizabeth Akalin (eakalin@cobar.org). 



78     |     C O L OR A D O  L AW Y E R     |     JA N UA RY  2 0 2 1

TITLE   |    SUB TITLE

reckless endangerment. This was respondent’s 

first alcohol-related criminal offense. Respon-

dent refused breath and chemical testing at the 

time of the arrest but underwent a subsequent 

evaluation by a mental health professional who 

concluded that respondent does not have any 

substance abuse disorder requiring monitoring 

or intervention. Respondent is currently in 

compliance with all terms and conditions of the 

sentence imposed in the above-described case 

and timely reported the conviction to OARC.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: One-year diversion 

agreement with conditions, including compli-

ance with the terms of respondent’s criminal 

sentence, successful completion of ethics school, 

no further violations, and payment of costs.

 Respondent was involved in a single-ve-

hicle accident with no injuries. Respondent 

refused chemical testing. Respondent was 

sentenced to one year of unsupervised proba-

tion. This was respondent’s first alcohol-related 

conviction. 

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: One-year diver-

sion agreement with conditions, including 

compliance with the terms of respondent’s 

criminal sentence; adherence to any recom-

mendation concerning future treatment, if any, 

that respondent’s CAC III counselor makes 

upon completion of the Level II education 

and therapy respondent is undergoing with 

her; successful completion of ethics school; 

no further discipline; and payment of costs.  

Summaries of diversion agreements 
and private admonitions are published 
on a quarterly basis. They are supplied 
by the Colorado Supreme Court Office 
of Attorney Regulation Counsel.

FROM THE COURTS   |    COLORADO SUPREME COURT OFFICE OF ATTORNEY REGULATION COUNSEL
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Family Law 
Basic Skills  
February 4 & 5, 2021 

www.cle.cobar.org  •  Call (303) 860-0608  •  Toll-free (888) 860-2531

Get the comprehensive toolkit to handle family law cases from  
start to finish, with education about other areas of law that intersect 
at the client’s and lawyer’s potential peril.

Practitioner’s Guide to Colorado Domestic Relations Law,  
Third Edition (Includes 2018 & 2019 Updates)  
A practical overview of issues and problems inherent in the practice of family law and 

areas of law that impact family law, such as real estate, bankruptcy, trusts and estates, 

business entities, taxation, criminal law, and immigration.

Register for the Pro Bono Rate of $99, if within  
one year, you agree to either:  
• Taking an MVL full referral Pro Bono Case  
•  Volunteering with MVL three times in the Family Law Court  
   Program, Family Law Unbundled or Post Decree Consultation Clinics
 
Due to COVID-19, consultations and court hearings will be remote. 

Check out our practice library

Co-sponsored by Metro Volunteer Lawyers (MVL)
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No. 20PDJ044. People v. Abrahamson Pir-
zadeh. 11/17/2020. Conditional Admission of 

Misconduct—Attorney Suspended.

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of misconduct 

and suspended Jean A. Abrahamson Pirzadeh 

(attorney registration number 50522) for nine 

months, all stayed upon Pirzadeh’s successful 

completion of a two-year probation with con-

ditions. The probation took effect November 

17, 2020. 

In January 2019, Pirzadeh began sharing 

office space with three lawyers and a paralegal, 

who had been enjoined from the unauthorized 

practice of law. The paralegal, in effect, ran the 

office. Some of the clients believed he was a law-

yer; at first, so did Pirzadeh. The paralegal—the 

only Spanish speaker in the office—met with 

clients during initial consultations, conferred 

with them about their legal issues, and assigned 

them to one of the lawyers. He often controlled 

the representations and used Pirzadeh’s status 

as a lawyer to gain access to clients in jail and at 

court. Pirzadeh was thus not always informed 

about her client matters. No formal conflicts 

check system existed in the office, and Pirzadeh 

did not check for conflicts herself until May 

2019. The paralegal managed the fees in the 

cases he assigned to Pirzadeh, and he gave her 

weekly cash payments with no explanation for 

the amounts paid. Pirzadeh did not handle fee 

agreements, create accountings of client funds, 

maintain client ledgers, or manage trust account 

funds for her clients. She stopped taking cases 

from the paralegal after realizing that client 

funds were not being placed in trust. 

In March 2019, Pirzadeh substituted as 

plaintiff ’s counsel in a quiet title case that 

had been litigated by two other lawyers from 

the office. A third lawyer from the office rep-

resented the defendant in an earlier divorce. 

The paralegal had worked on both matters, 

despite the conflict. Pirzadeh tried the case in 

May 2019. The case put at issue attorney fees 

from the defendant’s divorce, which included 

the paralegal’s time. The plaintiff allegedly had 

paid some of the fees, and some remained 

outstanding. The court disqualified all the 

lawyers from the shared office due to a conflict 

of interest and awarded attorney fees to the 

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE

Disciplinary 
Case Summaries

defendant. The court later held Pirzadeh and 

the other two lawyers who represented the 

plaintiff jointly and severally liable for the 

fee award, which to date has not been paid. 

Pirzadeh left the office in August 2019, around 

the time the paralegal took the office’s client 

files and disappeared. She reported the matter 

to disciplinary authorities.

Through this conduct, Pirzadeh violat-

ed Colo. RPC 1.15A(a) (a lawyer shall hold 

client property separate from the lawyer’s 

own property); Colo. RPC 1.15D (a lawyer 

shall maintain trust account records); Colo. 

RPC 1.16A (a lawyer shall retain a client’s file 

unless the lawyer gives the file to the client, 

the client authorizes the destruction, or the 

lawyer has notified the client in writing of the 

intention to destroy the file); Colo. RPC 5.3(b) 

(a lawyer with direct supervisory authority over 

a nonlawyer employee shall make reasonable 

The CBA strives to be 
your partner in law 

when you need help the most. 

That’s why we are pleased to announce the CBA Ethics Committee 
Assistance Program for OARC Disciplinary Matters. 

If you are facing an OARC complaint, 
the Ethics Committee may be able to assist you. 

This new program was designed to connect you with 
a volunteer attorney who can help navigate your case. 

Find out more and apply for assistance at 
cobar.org/OARC-Hearing-Assistance-for-Lawyers. 

This program is not affiliated in any way with the 
Office of Attorney Regulation Counsel or the Colorado Supreme Court. 
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efforts to ensure that the employee’s conduct 

is compatible with the lawyer’s professional 

obligations); Colo. RPC 5.4(a) (a lawyer shall 

not share legal fees with a nonlawyer); Colo. 

RPC 5.4(c) (a lawyer shall not permit a person 

who employs the lawyer to render legal services 

for another to direct or regulate the lawyer’s 

professional judgment in rendering such legal 

services); and Colo. RPC 5.5(a)(3) (a lawyer 

shall not assist a person in the performance 

of the unauthorized practice of law). The case 

file is public per CRCP 251.31. 

No. 20PDJ039. People v. Corry. 11/13/2020. 

Conditional Admission of Misconduct—Attorney 

Suspended.

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of miscon-

duct and suspended Robert J. Corry (attorney 

registration number 32705) for one year and 

one day. The suspension took effect November 

13, 2020. To be reinstated, Corry must prove by 

clear and convincing evidence that he has been 

rehabilitated, has complied with disciplinary 

orders and rules, and is fit to practice law.

In 2015, a defendant in a federal civil case 

involving a marijuana grow operation retained 

Corry, who also represented several other 

codefendants in the case. The client paid Corry 

a flat fee for the benchmarks detailed in the fee 

agreement. But Corry did not maintain records 

associating any met benchmarks with transfers 

that he made to his operating account from his 

“COLTAF account”—which was in actuality a 

business savings account, not a COLTAF account, 

as it was not registered with the Colorado 

Lawyer’s Trust Account Foundation. At the 

outset of the representation, Corry gave the 

client a waiver of conflict form, but the client 

did not understand how a conflict might arise or 

affect his interests. Corry’s firm litigated the case 

through trial and an appeal. On remand, Corry’s 

firm withdrew from the client’s representation 

based on a potential conflict, but the firm 

continued to represent other codefendants, 

even though the codefendants’ defenses were 

likely adverse to the client and the firm had 

acquired material information about the client.

In another engagement, Corry agreed to 

provide compliance advice in exchange for a flat 

fee. Corry deposited the client’s initial payment 

into his ersatz COLTAF account. Thereafter, 

Corry failed to maintain accounting records 

linking the transfers between that account and 

his operating account to specific benchmarks 

in the fee agreement.

In a third matter, Corry’s firm was retained 

for licensing assistance. The clients purportedly 

signed a flat-fee form agreement that effectively 

allowed Corry to earn the entire fee once his 
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firm completed any substantive work. Soon after 

receiving the funds, Corry transferred them to 

his checking account without keeping records 

attributing the transfers to specific clients or 

matters. Corry’s associate served as the only 

point of contact for the clients, but the associate 

left Corry’s employ during the representation. 

Corry then failed to retain a file for the clients, 

to respond to the clients’ repeated attempts to 

communicate, and to complete any substantive 

work on the matter. 

In 2019, Corry appeared on behalf of his 

wife in a parenting time action brought by his 

wife’s ex-husband. The ex-husband moved to 

disqualify Corry based on Corry’s concurrent 

conflict of interest and the likelihood that 

he would be called to testify as a necessary 

witness. The court granted the motion over 

Corry’s objection. In September 2020, Corry 

pleaded guilty to one count of criminal mischief 

as an act of domestic violence and one count 

of violation of a protection order as an act of 

domestic violence. Corry had damaged his 

then-girlfriend’s car when he drove it recklessly, 

giving rise to the criminal mischief count. He 

violated the protective order in place between 

him and his then-girlfriend when they married 

in 2019.

Finally, Corry violated multiple court orders 

in his own domestic relations case by failing to 

meet his child support obligation; to pay his 

children’s tuition and for their extracurricular 

activities; to maintain his children’s health 

insurance policy; and to obtain a life insurance 

policy for his children’s benefit. He also violated 

court orders requiring him to undergo alcohol 

monitoring and to abstain from consuming 

alcohol.

Through this conduct, Corry violated Colo. 

RPC 1.4(a)(4) (a lawyer shall promptly comply 

with reasonable requests for information); Colo. 

RPC 1.4(b) (a lawyer shall explain a matter so as 

to permit the client to make informed decisions 

regarding the representation); Colo. RPC 1.5(a) (a 

lawyer shall not charge an unreasonable fee or an 

unreasonable amount for expenses); Colo. RPC 

1.7(a)(2) (a lawyer shall not represent a client if 

the representation involves a concurrent conflict 

of interest); Colo. RPC 1.8(i) (a lawyer generally 

shall not acquire a proprietary interest in the 

cause of action or subject matter of litigation 

the lawyer is conducting for a client); Colo. RPC 

1.9(a) (a lawyer who has formerly represented 

a client in a matter shall not later represent 

another person in the same or a substantially 

related matter in which that person’s interests 

are materially adverse to those of the former 

client, absent written informed consent); Colo. 

RPC 1.15A(a) (a lawyer shall hold client property 

separate from the lawyer’s own property); Colo. 

RPC 1.15D(a)(1)(A) (a lawyer shall maintain 

an appropriate record-keeping system to track 

funds or other property held for others); Colo. 

RPC 1.16(a) (a lawyer shall not represent a 

client, or shall withdraw from representation, 

if the representation will result in a violation 

of the Rules of Professional Conduct or other 

law); Colo. RPC 1.16(d) (a lawyer shall protect 

a client’s interests upon termination of the 

representation, including by giving reasonable 

notice to the client and returning any papers 

and property to which the client is entitled); 

Colo. RPC 3.4(c) (a lawyer shall not knowingly 

disobey an obligation under the rules of a 

tribunal); Colo. RPC 8.4(b) (a lawyer shall not 

commit a criminal act that reflects adversely on 

the lawyer’s honesty, trustworthiness, or fitness 

as a lawyer in other respects); and Colo. RPC 

8.4(d) (a lawyer shall not engage in conduct 

prejudicial to the administration of justice).

The case file is public per CRCP 251.31. 

No. 19PDJ058. People v. Efe. 9/17/2020. Opin-

ion Imposing Sanctions—Attorney Suspended.

A hearing board suspended Anselm Andrew 

Efe (attorney registration number 38357) for 

one year and one day. The suspension, which 

runs concurrent to Efe’s suspension in case 

number 18DJ041, took effect on October 28, 

2020. To be reinstated, Efe must prove by clear 

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE
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and convincing evidence that he has been 

rehabilitated, has complied with disciplinary 

orders and rules, and is fit to practice law. 

In a child support modification matter, Efe 

did not competently or diligently represent his 

client. He ignored disclosure and discovery 

requirements, and he failed to advise his cli-

ent about the client’s obligations to produce 

complete and timely financial information. 

Later, when opposing counsel filed a motion to 

compel discovery, Efe failed to protect his client’s 

interests, resulting in an award of attorney fees 

and costs against the client. Efe also knowingly 

declined to respond to demands for information 

during the disciplinary investigation of this case. 

Efe’s conduct violated Colo. RPC 1.1 (a lawyer 

shall provide competent representation to a 

client); Colo. RPC 1.3 (a lawyer shall act with 

reasonable diligence and promptness when 

representing a client); Colo. RPC 1.4(a)(2) (a 

lawyer shall reasonably consult with the client 

about the means by which the client’s objectives 

are to be accomplished); and Colo. RPC 8.1(b) 

(a lawyer involved in a disciplinary matter shall 

not knowingly fail to respond to a lawful demand 

for information from a disciplinary authority). 

The case file is public per CRCP 251.31.

No. 19PDJ057. People v. Park. 9/4/2020. 

Opinion Imposing Sanctions.

A hearing board suspended Matthew S. Park 

(attorney registration number 31715) for one 

year and one day, with three months served 

and the remainder stayed upon the successful 

completion of a two-year period of probation, 

with conditions. The suspension took effect on 

October 27, 2020. 

Park was administratively suspended from 

the practice of law in 2015. During his adminis-

trative suspension, he accepted a personal injury 

matter for a client. Park settled the client’s matter 

in January 2019, depositing the settlement funds 

directly into his operating account. In doing so, 

he commingled his personal funds with those 

of his client and of third-party lien holders. 

Through this conduct, Park violated Colo. 

RPC 1.15A(a) (a lawyer shall hold property of 

clients or third persons separate from the law-

yer’s own property); Colo. RPC 3.4(c) (a lawyer 

shall not knowingly disobey an obligation under 

the rules of a tribunal); and Colo. RPC 5.5(a)

(1) (a lawyer shall not practice law in Colorado 

without a valid license or other authorization). 

The case file is public per CRCP 251.31.

No. 20PDJ046. People v. Underhill Jr. 
9/17/2020. Order Dismissing Petition for Re-

instatement.

The Presiding Disciplinary Judge dismissed 

the reinstatement petition of James C. Underhill 

Jr. on September 17, 2020.

In 2015, Underhill was suspended for 18 

months, to run consecutive to a suspension 

imposed in an earlier disciplinary case. Un-

derhill was disciplined for publicly responding 

to former clients’ negative online reviews with 

internet postings that disclosed sensitive and 

confidential information obtained during the 

representation. Underhill then sued the couple 

for defamation and communicated with them 

ex parte, even though he knew they were rep-

resented by counsel, and despite their lawyer’s 

repeated demands that he not do so. When the 

lawsuit was dismissed, Underhill brought a 

second defamation action in a different court, 

alleging without adequate factual basis that the 

couple had made other defamatory internet 

postings. Underhill was also suspended for 

misconduct in a second client matter in which 

he published an attorney-client communication 

online.

The Presiding Disciplinary Judge dismissed 

Underhill’s petition for reinstatement with leave 

to refile, concluding that because five years had 

elapsed since Underhill had been suspended, 

he was required under CRCP 251.29(b) to pass 

the Colorado bar exam before petitioning for 

reinstatement. Because Underhill neither 

took nor passed the Colorado bar exam before 

petitioning for reinstatement, the Presiding 

Disciplinary Judge found that Underhill failed to 

state a claim that he is entitled to be reinstated 

to the practice of law in Colorado.

The case file is public per CRCP 251.31.   

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge 
and are provided as a service by the 
CBA; the CBA cannot guarantee their 
accuracy or completeness. Full opinions 
are available on the Office of the 
Presiding Disciplinary Judge website at 
www.coloradosupremecourt.com/PDJ/
PDJ_Decisions.asp.
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No. 19-9533. Scalia v. Wynnewood Refining 
Co., LLC. 10/27/2020. OSHA. Judge Moritz. 

Occupational Safety and Health Administration 

Violations—Regulatory Interpretation—Highly 

Hazardous Chemicals—Repeat Violations Stan-

dard—Substantial Continuity Test.

 Wynnewood Refining Co., LLC (Wynne-

wood) owned a refinery where a boiler exploded 

and killed two workers. The Occupational 

Safety and Health Administration (OSHA) cited 

Wynnewood for violating 29 C.F.R. § 1910.119, 

which regulates the management of highly 

hazardous chemicals. The OSHA Review Com-

mission (Commission) upheld the violations but 

determined that prior violations at the refinery 

occurred under a different entity. Therefore, the 

Commission did not classify the violations as 

repeat violations under 29 USC § 666(a). 

On appeal, Wynnewood argued that 

§ 1910.119 did not apply to the boiler because 

the boiler did not contain highly hazardous 

chemicals. Section 1910.119  created a standard 

for process safety management (PSM) of highly 

hazardous chemicals. The regulation states 

that a process is any activity involving a highly 

hazardous chemical; and any group of vessels 

that are interconnected, and separate vessels 

that are located such that a highly hazardous 

chemical could be involved in a potential 

release, are considered a single process. Here, 

while the boiler at issue did not contain highly 

hazardous chemicals, it was interconnected with 

two other units, both of which were covered by 

the PSM standard, and it was located such that 

a highly hazardous chemical could be involved 

in a potential release. Therefore, the regulation 

applied to the boiler.

The Secretary of Labor argued that the 

Commission erred in finding there were no 

repeat violations, contending that the Com-

mission incorrectly applied the substantial 

continuity test and, even assuming it correctly 

applied the test, it factually erred by failing to 

find that the continuity of personnel factor 

favored successor liability. Repeat liability 

can apply to successor entities where there is 

“substantial continuity” between the two entities. 

The substantial continuity test considers the 

totality of circumstances by analyzing (1) the 

nature of the business, (2) the jobs and working 

conditions, and (3) continuity of personnel. 

Here, at the time of the prior violations, the 

refinery was owned by Wynnewood Inc. Fol-

lowing the purchase, Wynnewood Inc. became 

Wynnewood LLC. In analyzing the entity’s 

continuity, the Commission correctly explained 

the substantial continuity test, considered the 

evidence in light of the test’s three factors, and 

relied on relevant information. Therefore, the 

Commission did not err.

Further, substantial evidence supports 

the Commission’s finding that there was no 

substantial continuity between Wynnewood 

Inc. and Wynnewood LLC. Accordingly, the 

Commission’s decision to characterize the 

violations at issue as serious rather than repeat 

was proper. 

The order was affirmed. 

No. 19-1213. United States v. Denezpi. 
10/28/2020. D.Colo. Judge Seymour. Double 

Jeopardy—Dual Sovereignty Doctrine—Tribal 

Sovereignty—Courts of Indian Offenses—Fed. 

R. Evid. 403—Harmless Error.

Defendant is a Navajo tribal member. He was 

arrested by Ute Mountain Ute tribal authorities 

and charged in the Court of Indian Offenses of 

the Ute Mountain Ute Agency (CFR court) with 

assault and battery, terroristic threats, and false 

imprisonment. Defendant entered an Alford 

Summaries of 
Selected Opinions

plea to the assault and battery charges, and the 

other charges were dismissed. He was given 

credit for time served and released.

Six months later, defendant was indicted in 

the US District Court for the District of Colorado 

for aggravated sexual assault in violation of 

18 USC §§ 2241(a)(1)–(2) and 1153(a). The 

indictment stemmed from the same incident 

that led to the assault and battery conviction 

in CFR court. Defendant moved to dismiss 

the sexual assault charges on double jeopardy 

grounds, and the district court denied the 

motion. At trial, the victim testified without 

objection to defendant’s prior release from 

prison, and over objection to defendant’s history 

of domestic abuse. Defendant moved to strike 

the testimony and the court denied the motion. 

Defendant was convicted and sentenced to 360 

months in prison.

Defendant argued on appeal that his pros-

ecution by both the CFR court and the federal 

district court violated the Fifth Amendment’s 

Double Jeopardy Clause. The Fifth Amendment 

prohibits more than one prosecution for the 

same offense. The dual sovereignty doctrine 

recognizes that a single act may subject a person 

to successive prosecutions if it violates the laws 

of separate sovereigns. Whether two prose-

cuting authorities are different sovereigns for 

double jeopardy purposes depends on whether 

the jurisdictions’ prosecutorial powers have 

independent origins. Thus, the issue here was 

whether the power to prosecute defendant in the 

CFR court was derived from tribal sovereignty 

or from the federal government.

The powers of Indian tribes are inherent 

powers of limited sovereignty that have never 

been extinguished. A CFR court derives its power 

from the tribe’s inherent sovereignty. Here, 

the ultimate source of the power underlying 
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defendant’s prosecution in CFR court is the 

Ute Mountain Ute Tribe’s inherent sovereignty. 

Therefore, defendant’s subsequent prosecution 

in federal district court did not violate double 

jeopardy.

Defendant also argued that the district court 

erred in denying his motion to strike the victim’s 

testimony based on Fed. R. Evid. 403. Rule 403 

permits a district court to exclude evidence when 

its probative value is substantially outweighed 

by a danger of unfair prejudice. Here, even if 

the district court improperly denied defendant’s 

motion to strike, the admission of the testimony 

was harmless because the evidence against 

defendant was overwhelming. 

The conviction was affirmed.

No. 20-1173. United States v. Lawless. 
11/2/2020. D.Colo. Judge Seymour. Sentenc-

ing upon Vacation of 18 USC § 924(c) Con-

viction—Arson Sentencing under 18 USC § 

844(i)—Sentencing Factors under 18 USC § 

3553(a)—Sentencing Errors.

Defendant detonated or attempted to det-

onate five homemade bombs in three public 

places. No one was injured because the bombs 

were poorly constructed and planted in the 

middle of the night. Defendant pleaded guilty 

to one count of using a destructive device to 

commit a crime of violence under 18 USC § 

924(c). He was sentenced to 20 years in prison 

under a plea agreement. 

Following the US Supreme Court’s invalida-

tion of § 924(c) for vagueness in United States 

v. Davis, 139 S.Ct. 2319 (2019), and the Tenth 

Circuit’s holding that arson is not a crime of 

violence in United States v. Salas, 889 F.3d 681 

(10th Cir. 2018), the parties jointly moved to 

vacate the § 924(c) conviction and requested 

the district court to direct entry of judgment 

for conviction of arson under 18 USC § 844(i) 

and remand for resentencing. The district court 

held a resentencing hearing and sentenced 

defendant to 144 months in prison. In doing 

so, the court varied the sentence upward from 

the advisory guideline sentence of 60 months. 

On appeal, defendant argued that his sen-

tence was procedurally unreasonable because 

the district court (1) gave substantial weight to 

the invalidated sentence, (2) refused to credit 

him for assisting the government, (3) sentenced 

him as if he had intended to maximize injury 

and death, and (4) failed to consider that no one 

was injured. Here, the district court anchored 

its analysis in the guideline sentence of 60 

months; considered defendant’s cooperation 

with the government as a mitigating factor; 

based on the evidence, properly found that 

defendant likely intended to cause death or 

serious injury; and acknowledged that the 

bombs did not cause injury. Accordingly, the 

court did not procedurally err.

Defendant also argued that his sentence 

was substantively unreasonable. However, 

the district court found this case was not a 

typical arson because the potential for violent 

infliction of lethal and serious bodily harm on a 

widespread scale existed. The court thoroughly 

weighed the 18 USC § 3553(a) sentencing factors, 

reached a logical conclusion, and detailed its 

reasoning. Accordingly, the sentence was not 

substantively unreasonable. 

The sentence was affirmed.

No. 19-1406. Elite Oil Field Enterprises, Inc. 
v. Reed. 11/3/2020. D.Colo. Judge Briscoe. 

Subject Matter Jurisdiction—Lack of Appellate 

Jurisdiction—28 USC § 1447(d).

  In 2012, Reilly Reed (Reilly) and Tixier 

formed Elite Oil Field Enterprises, Inc. (Elite), 

which performs roustabout services for the oil 

field industry. At Elite’s organizational meeting, 

Tixier accepted a 75% ownership interest and 

Reilly accepted a 25% ownership interest. After 

its formation, Reilly became upset that he 

had only a 25% interest and believed he was 

entitled to a 50% share. Tixier disagreed. In 

2016, Reilly and his brother Garrett, a California 

resident, allegedly devised a scheme for Reilly 

to surreptitiously form a competing company 

denbar.org/members/waterman-fund
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to lure away customers and employees from 

Elite with the intent of economically harming 

Elite and rendering it unable to continue its 

operations at the level it had achieved.

In 2016, allegedly as part of the scheme to 

harm Elite, Reilly filed a civil lawsuit against 

Elite and other individuals and entities in Weld 

County District Court. Reilly filed a second 

lawsuit against Tixier and other individuals 

in Prowers County District Court in 2018. The 

defendants in that action then filed a motion for 

transfer and consolidation with the Colorado 

Panel on Consolidated Multidistrict Litigation, 

based on common issues of fact and law. 

In 2019, Elite filed a civil action against 

Garrett in Weld County District Court. Garrett 

then removed the case to the US District Court 

for the District of Colorado due to complete 

diversity of citizenship. Shortly after removal, 

Garrett moved to dismiss the complaint for 

lack of personal jurisdiction. Elite responded 

by filing an amended complaint, adding several 

new defendants and claims. All but one of the 

new defendants moved to strike or, alternatively, 

dismiss the amended complaint. Elite filed a 

response in opposition to the motion to strike 

and filed a motion to remand the case to state 

court. The district court denied the motion to 

strike or dismiss the amended complaint and 

granted Elite’s motion to remand because 

the amended complaint’s addition of new 

defendants destroyed subject matter jurisdiction. 

The defendants who filed the unsuccess-

ful motion to strike or dismiss the amended 

complaint appealed the remand order. Elite 

argued that the appeal, in which the appellants 

sought to challenge the district court’s denial of 

their motion to strike or dismiss the amended 

complaint, was expressly barred by 28 USC § 

1447(d) because that statute limits the appeal 

of remand orders to two very narrow sets of 

circumstances that do not apply here. When § 

1447(d) applies, an appellate court must dismiss 

the appeal without discussing whether the 

district court made a mistake. Here, § 1447(d) 

bars appellate review of the district court’s 

remand order.

The appeal was dismissed.

No. 20-3054. Baker v. USD 229 Blue Valley. 
11/3/2020. D.Kan. Judge Matheson. Vaccination 

Requirements—Religious Exemption—Fed. 

R. Civ. P. 12(b)(1)—Standing—Injury in Fact.

Baker’s child S.F.B. attended preschool at 

the Blue Valley Unified School District No. 

229 (District). Baker and Linus Baker applied 

for a religious exemption from the vaccination 

requirement for S.F.B., and the District granted 

the religious exemption. Baker later sued the 

District and three Kansas officials in their official 
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capacities (collectively, Kansas Officials), alleg-

ing that Kansas laws and school district policies 

requiring child vaccinations and providing a 

religious exemption from these requirements 

violate various federal and state constitutional 

provisions and statutes. The District and Kansas 

Officials moved to dismiss for lack of subject 

matter jurisdiction under Fed. R. Civ. Proc. 

12(b)(1). While these motions were pending, 

Baker, with leave from the court, filed a first 

amended complaint that added class action 

allegations. She then moved for certification of 

an injunctive-relief-only class under Rule 23(b)

(2). The court granted the motions to dismiss, 

dismissed the action without prejudice, and 

denied the other motions as moot. 

On appeal, Baker argued that she and S.F.B. 

have standing based on Kansas law requiring 

children in schools and childcare facilities to 

be vaccinated unless a medical or religious 

exemption applies. To qualify for the school 

religious exemption, a pupil must submit a 

written statement signed by one parent or 

guardian that the child is an adherent of a reli-

gious denomination whose religious teachings 

are opposed to tests or inoculations. Here, the 

amended complaint alleged that because the 

Bakers’ statement to the District did not expressly 

state that S.F.B. was an adherent of a religious 

denomination, the statement was deficient 

under Kan. Stat. § 72-6262(b)(2). Baker therefore 

contended the District erred in granting S.F.B. 

a religious exemption, and her fear that the 

District will revoke the exemption is an injury in 

fact that establishes standing. However, plaintiff 

alleged no facts to suggest the exemption would 

be revoked and thus failed to allege a concrete, 

imminent, and non-speculative injury in fact 

that would support standing.

Baker also contended that Kansas law inhib-

its her from exercising options for S.F.B., such as 

home schooling or child care, and this caused an 

injury in fact because she anticipated a denial 

of a religious exemption if she tried to enroll 

S.F.B. in one of those options. However, Baker 

did not identify any imminent enforcement 

and cannot do so because she did not allege 

any attempt or concrete plans to enroll S.F.B. in 

a non-accredited private school or a child care 

facility. Baker’s desire to have options “some day” 

does not establish actual or imminent injury, 

and her allegations in this regard are therefore 

facially deficient to allege an injury in fact. 

The judgment was affirmed. 

No. 19-6034. United States v. Sanchez. 
11/10/2020. W.D.Okla. Judge Tymkovich. Con-

spiracy to Distribute Methamphetamine—Fatal 

Variance—Harmless Error in Sentencing.

Defendant was one of 10 individuals in-

dicted in a 125-count federal drug indictment. 

The government alleged that defendant was a 

drug ring’s distributor. Through wiretaps, the 

government recorded conversations indicating 

that defendant bought methamphetamine 

from the ring’s leader six times over a 30-day 

period. A jury convicted defendant of 10 offenses 

relating to a conspiracy to possess with intent 

to distribute methamphetamine.  

The presentence investigation report (PSR) 

erroneously attributed a 481.95-gram meth-

amphetamine purchase to defendant for a 

transaction in which he was not involved. 

Defendant objected, but the sentencing court 

overruled the objection and adopted the PSR’s 

recommended calculation based on defendant’s 

accountability for 2.66 kilograms of metham-

phetamine overall. The court then determined 

defendant’s base offense level was 32, which 

applied to possession of between 1.5 and 5 

kilograms of methamphetamine. While the 

sentencing range was between 151 and 188 

months, the court applied a downward variance 

based on several mitigating factors and imposed 

a sentence of 132 months’ imprisonment on 

six counts and 48 months on four counts, to 

run concurrently. 

Defendant argued on appeal that his right 

to a fair trial was substantially prejudiced by the 

variance between the conspiracy charged and 

the proof at trial. He contended that the evidence 

demonstrated one global conspiracy that he 

was not a part of, and a narrower conspiracy 

comprising himself and two others, and claimed 

his guilt was determined by evidence adduced 

against co-conspirators, which caused a preju-

dicial guilt-spillover effect. When an indictment 

charges a single overarching conspiracy, but 

the government only proves several smaller 

conspiracies, a variance occurs. A variance 

between the indictment and the proof at trial is 

reversible error only if it is prejudicial, meaning 

it denies the accused the right to a fair trial. In 

determining whether a variance is fatal, the 

court must consider (1) whether the evidence 

of separate conspiracies impaired the jury’s 

ability to isolate evidence about an individual 

conspirator and his actions, (2) whether the 

variance caused confusion among the jury 

concerning the use of evidence, and (3) whether 

the evidence was strong enough to support the 

jury’s conviction. Here, all three factors weighed 

against a conclusion that any variance was fatal. 

Further, even if a variance occurred, defendant 

did not meet his burden of showing that he 

suffered substantial prejudice as a result.

Defendant also argued that the court clearly 

erred by holding him responsible for an excess 

quantity of methamphetamine. Here, defen-

dant’s base offense level would have been 32 

even if the additional distribution were not 

attributed to him. Therefore, the Tenth Circuit 

declined to reach the merits of defendant’s 

sentence calculation error claim because any 

error was harmless. 

The conviction and sentence were af-

firmed.   
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2020 COA 153. No. 17CA2384. Gomez v. 
JP Trucking, Inc. Labor and Employment 

Law—Wages—Overtime—Fair Labor Standards 

Act—Colorado Minimum Wage Order—Motor 

Carrier Act—Interstate Drivers.

Plaintiffs were formerly employed as truck 

drivers for JP Trucking, Inc. (JP Trucking). They 

filed a complaint alleging that JP Trucking failed 

to pay them time and a half as required by the 

Fair Labor Standards Act (FLSA) and Colorado 

Minimum Wage Order No. 31 (Wage Order). 

Following a bench trial, the trial court found 

for plaintiffs and awarded them damages. 

JP Trucking appealed, and another Court of 

Appeals division concluded it could not resolve 

the appeal without further factual findings. 

On remand, the trial court found that 

plaintiffs were exempt from overtime under 

FLSA’s Motor Carrier Act (MCA) exemption. 

However, the trial court also found that because 

plaintiffs either did not drive out of state or 

their out-of-state driving was de minimis, they 

were not “interstate drivers” under the Wage 

Order. The court awarded plaintiffs damages 

under the Wage Order along with reasonable 

fees and costs.

On appeal, JP Trucking contended that the 

trial court interpreted “interstate drivers” in the 

Wage Order too narrowly. FLSA sets federal 

minimum wage and overtime requirements for 

certain employees nationwide, while the Wage 

Order sets the minimum wage and overtime pay 

requirements for Colorado employees who work 

in certain industries. The Wage Order provisions 

are largely patterned after FLSA, and the Wage 

Order exemption includes employees who are 

subject to the MCA exemption, which  exempts 

from the foregoing requirements drivers who 

transport goods in interstate commerce. Here, 

the trial court’s findings on limited remand 

established that plaintiffs are subject to the 

MCA exemption, and JP Trucking satisfied its 

burden of proving that it transported goods in 

interstate commerce. Accordingly, plaintiffs 

are exempted from overtime pay.

The judgment was reversed and the case was 

remanded with directions to enter judgment in 

favor of JP Trucking and to vacate the damages 

award.

2020 COA 154. No. 19CA0328. People in the 
Interest of A.A. Juvenile Law—Dependency 

and Neglect—Termination of Parent-Child 

Legal Relationship—Treatment Plan—Due 

Process—Visitation Services.

The Adams County Human Services De-

partment (Department) filed a petition in 

dependency or neglect based on concerns 

that mother and father were using metham-

phetamine, engaging in domestic violence, 

and neglecting the children’s basic and special 

educational needs. The juvenile court adjudi-

cated the children dependent or neglected and 

approved treatment plans for the parents, and 

it terminated both parents’ parental rights 18 

months later.

On appeal, mother contended that the 

juvenile court violated her constitutional right to 

due process and her statutory right to visitation 

services when it denied her those services for 

reasons unrelated to the children’s health, 

safety, or well-being. A child’s health and safety 

are the paramount concerns in determining 

whether services, including visitation, are 

necessary and appropriate. Here, mother’s 

visitation was suspended entirely pending 

Summaries of 
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two weeks of demonstrated sobriety. Because 

mother never established two consecutive 

weeks of clean urinalysis tests, the Department 

did not offer visitation services for her and the 

children. But there was no showing that such 

total deprivation was necessary to protect 

the children. As a result, mother and the chil-

dren were deprived of the visitation services 

required by CRS § 19-3-208(2)(h). Further, 

the record does not support a determination 

that the Department made reasonable efforts 

to reunite mother with the children. Thus, 

the juvenile court erred when it terminated 

mother’s parental rights.

Father asserted that the Department did not 

make reasonable efforts to reunify the family 

or to rehabilitate him. Father met the sobriety 

requirement and resumed monitored visitation 

with the children. At a review hearing, the 

caseworker reported that father was appropriate 

in visits with both children, but after a later 

disruptive visit, father’s visits were suspended 

indefinitely. There was no record evidence that 

the Department made any referrals for therapy 

or therapeutic visitation for father and E.A. 

Therefore, the Department did not provide ade-

quate visitation services for father and E.A., nor 

did it make reasonable efforts to reunite them. 

Further, the Department failed to provide any 

substance abuse treatment referrals to father, 

and thus did not make reasonable efforts to 

rehabilitate him. Accordingly, the juvenile court 

erred when it terminated father’s parent-child 

legal relationships with the children.

The judgment was reversed and the case 

was remanded with directions.

2020 COA 155. No. 19CA0608. Price v. 
Mountain Sleep Diagnostics, Inc. Colorado 

Revised Uniform Arbitration Act—Vacating 

Award—Fraud—Due Diligence.

Price d/b/a Peak Billing (Price) contracted 

with Mountain Sleep Diagnostics, Inc. (MSD) 

to provide billing services for MSD and its 

patients. The contract automatically renewed 

every year unless one party notified the other 

of its intent to terminate at least 90 days before 

the renewal date. Disputes under the contract, 

including any involving inadequate notice of the 

contract’s termination, were subject to binding 
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arbitration, and the prevailing party in an 

arbitrated dispute was entitled to attorney fees.

MSD terminated Price’s contract less than 

90 days before the renewal date, and Price 

filed a motion to compel arbitration in district 

court. The court granted the motion, and after 

a two-day arbitration hearing, the arbitrator 

awarded Price $124,224 for MSD’s breach of 

the contract plus $24,600 in attorney fees. The 

trial court affirmed the award. MSD moved to 

vacate the award, alleging that, while performing 

billing services for MSD, Price had committed 

fraud by misappropriating more than $60,000 in 

payments meant for MSD. The trial court issued 

an order denying MSD’s motion to vacate and 

granting Price’s motion to confirm. 

On appeal, MSD argued that the arbitrator’s 

award should be vacated because discoveries 

MSD made after the arbitration was complete es-

tablished by clear and convincing evidence that 

Price procured the arbitration award through 

fraud, and the district court was required to 

hold a hearing on the motion to vacate. Though 

the merits of an arbitration award are generally 

unreviewable, a court must vacate an arbitration 

award if it was “procured by corruption, fraud, 

or other undue means.” A party seeking to 

vacate an award on these grounds must show 

by clear and convincing evidence that (1) fraud 

occurred, (2) the fraud was not discoverable by 

exercising due diligence before or during the 

arbitration, and (3) the fraud had a material 

effect on a dispositive issue in the arbitration. 

Motions to confirm and vacate arbitration 

awards should, if possible, be decided only on 

the written materials submitted. Here, MSD’s 

motion and supporting affidavits did not make 

a threshold showing that it acted with due 

diligence to discover the misappropriation 

before the arbitration was over. Therefore, the 

district court appropriately denied its motion 

to vacate the arbitration award without holding 

a hearing.

The judgment was affirmed.

2020 COA 156. No. 19CA0621. TABOR Foun-
dation v. Colorado Department of Health 
Care Policy and Financing. Taxpayer Bill 

of Rights—Taxpayer Standing—Individual 

Standing—Associational Standing—Jurisdiction.

Plaintiffs are the TABOR Foundation, the 

Colorado Union of Taxpayers Foundation, 

and two of their members. Plaintiffs filed suit 

claiming that the Hospital Provider Fee (HPF) 

Program and the Healthcare Affordability and 

Sustainability Fee (HASF) Program, adminis-

tered by the Colorado Healthcare Affordability 

and Sustainability Enterprise (CHASE), violate 

the Taxpayer’s Bill of Rights (TABOR), Colo. 

Const. art. X, § 20, and are also otherwise uncon-
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stitutional. The HPF Program was terminated in 

2017 when the General Assembly enacted HASF. 

Under both programs, hospitals are required to 

make payments to the state or a state-created 

enterprise. The federal government provides 

matching funds to the state or enterprise, which 

then distributes the combined funds to the 

hospitals.

Plaintiffs argued that both programs violate 

TABOR because the money paid by the hospitals 

to the programs constitutes taxes that were not 

approved by the voters, CHASE is an unlawful 

enterprise under TABOR, the HASF program 

violated TABOR’s excess state revenues cap, and 

CHASE and the HASF program are unconstitu-

tional because their enabling statutes violated 

the Colorado Constitution’s single-subject 

requirement. On cross-motions for summary 

judgment, the parties agreed that no trial was 

necessary, and the court should decide the 

case on the facts presented. The court rejected 

defendants’ argument that plaintiffs lacked 

standing and it addressed and rejected all of 

plaintiffs’ substantive attacks on the statutes 

and programs. 

On appeal, plaintiffs argued that the member 

plaintiffs had taxpayer standing. This type 

of standing requires a clear nexus between 

the status as a taxpayer and the challenged 

government action to satisfy the injury-in-fact 

requirement. Here, the unrebutted evidence 

showed that the programs are funded solely by 

the hospitals and matching federal dollars. Thus, 

there is no nexus between the member plaintiffs’ 

taxpayer dollars and the hospital programs. 

Because there is no nexus between the member 

plaintiffs’ taxpayer dollars and the constitutional 

violations they alleged, the member plaintiffs 

did not have taxpayer standing, and the district 

court erred by concluding otherwise. 

Plaintiffs also argued that the member 

plaintiffs had individual standing based on 

economic injury because their bills for their 

hospital care increased beyond what they would 

have been required to pay but for the programs. 

However, individual standing is based on a 

direct and individualized injury to the plaintiff. 

Here, the programs affect healthcare consumers 

only indirectly because hospitals have several 

alternatives for recouping net loses under the 

programs, and there was no evidence that 

plaintiffs suffered an actual economic injury. 

Accordingly, the member plaintiffs lacked 

individual standing.

The foundation plaintiffs contended that 

they had associational standing. However, their 

two proffered members lacked standing and 

they failed to identify any other member who 

does have standing.

The dismissal of the action was affirmed, but 

it should have been based on lack of standing. 

Accordingly, the rejection of defendants’ stand-

ing challenge was reversed and those portions 

of the order that address the merits of plaintiffs’ 

claims were vacated.

2020 COA 157. No. 19CA1245. Begley v. Ireson. 
Summary Judgment—Litigation Privilege.

Begley and Hirsch (plaintiffs) own residential 

property on which they wanted to demolish the 

existing house and build a new one. Ireson is 

their neighbor on one side, and Hoeckele was 

their neighbor on the other. Plaintiffs contracted 

with Forte Development Group, LLC (Forte) to 

undertake the project, and Forte demolished 

the existing home and began shoring work 

necessary to excavate the basement of the new 

home. However, Forte ceased work because, 

as alleged by plaintiffs, Ireson and Hoeckele, 

individually and through their attorney Gibbs, 

made statements, threats, and complaints that 

their properties had been damaged during 

construction. Plaintiffs further alleged that when 

excavation began again, Gibbs threatened police 

intervention and demanded that the work stop.

Plaintiffs filed a complaint against Ireson, 

Hoeckele, and Gibbs asserting claims for inten-

tional interference with contract and intentional 

interference with prospective contractual rela-

tions. Ireson and Hoeckele then filed a lawsuit 
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against plaintiffs and Forte. Hoeckele moved 

to dismiss plaintiffs’ complaint for failure to 

state a claim upon which relief can be granted, 

arguing that her allegedly tortious conduct was 

protected by the litigation privilege. Ireson and 

Gibbs joined in the motion and the district court 

dismissed the complaint, holding that plaintiffs 

failed to allege that Ireson and Hoeckele caused 

Forte to breach the contract and that Gibbs’s 

conduct was absolutely privileged.

Plaintiffs appealed and a division of the 

Court of Appeals reversed. On the litigation 

privilege issue, the case was remanded to 

determine whether the prospective litigation 

was contemplated in good faith. On remand, 

Gibbs moved for summary judgment. The court 

granted the motion and awarded Gibbs costs 

as the prevailing party. Ireson and Hoeckele 

moved for summary judgment on the same 

grounds. The district court partially granted 

the motion, concluding that they could not be 

vicariously liable for Gibbs’s conduct because 

it was privileged. However, it held that genuine 

issues of material fact remained regarding 

Ireson’s and Hoeckele’s conduct before they 

retained Gibbs. Later, the parties filed a joint 

motion to dismiss with prejudice the remaining 

claims against Ireson and Hoeckele, which 

was granted.

On this second appeal, plaintiffs argued that 

it was error to find the application of the litigation 

privilege warranted summary judgment in favor 

of Gibbs, Ireson, and Hoeckele. Statements 

made by an attorney during or in preparation 

for pending legal proceedings are absolutely 

privileged so long as the remarks have some re-

lation to the proceeding. Prelitigation statements 

are privileged only if the statement is related 

to prospective litigation and the prospective 

litigation is contemplated in good faith. 

Plaintiffs contended that the litigation 

privilege shields only defamatory statements 

and Gibbs’s statements were not defamatory. 

However, the litigation privilege applies to 

nondefamatory statements as well. Plaintiffs 

also contended that it was error for the district 

court to conclude that Gibbs’s allegedly tortious 

statements “related to” contemplated litigation. 

Here, all of Gibbs’s statements were made on 

behalf of his clients and related to potential 

claims and initiation of litigation. Accordingly, 

the district court did not err by concluding that 

Gibbs’s allegedly tortious conduct related to 

prospective litigation. 

Plaintiffs further contended that it was 

error to conclude that Gibbs contemplated the 

litigation against them in good faith because 

good faith is a question that cannot be resolved 

on summary judgment. While “good faith” is 

not usually something that can be decided on 

summary judgment, the record and affidavits 

submitted, and the fact that litigation was 

actually commenced, showed good faith on 

the part of Gibbs and shifted the burden to 

plaintiffs to establish a triable issue of fact as to 

Gibbs’s good faith contemplation of litigation. 

Plaintiffs failed to meet this burden. Therefore, 

the entry of summary judgment was proper.

Lastly, plaintiffs argued that it was error to 

fail to conduct a hearing on Gibbs’s request for 

an award of costs. If a party contests the factual 

basis for or reasonableness of an award of costs 

and timely requests a hearing, the district court 

must hold a hearing. Plaintiffs timely requested 

a hearing, so the district court erred in not 

holding one.

The summary judgment in favor of defen-

dants was affirmed. The award of costs was 

reversed and the case was remanded for a 

hearing on Gibbs’s bill of costs.

November 12, 2020
 

2020 COA 158. No. 14CA2083. People v. Session. 
Criminal Law—Sixth Amendment—Right to 

Counsel—Habitual Criminal—Prior Convic-

tions—Sentencing—Proportionality Review.

Defendant was convicted of possession of 

more than four grams of a schedule II controlled 

substance. The trial court adjudicated him 

a habitual criminal based on the possession 

conviction and five previous felony convictions. 

The court denied defendant’s request for an 

extended proportionality review of his sentence, 

and he was sentenced to 24 years in prison. 

On appeal, defendant contended that the 

trial court violated his Sixth Amendment right to 

counsel by denying his requests to substitute ap-

pointed counsel without adequate inquiry. Four 

factors are used to determine whether a district 

court erred by denying a defendant’s request 

for substitution of counsel: (1) the timeliness of 

the defendant’s motion, (2) the adequacy of the 

court’s inquiry, (3) whether the conflict between 

the defendant and his or her attorney resulted 

in a total lack of communication or otherwise 

prevented an adequate defense, and (4) whether 

the defendant substantially and unreasonably 

contributed to the conflict. Here, defendant 

made three requests to substitute counsel; 

the second and third were late and would 

have required the court to continue the trial a 

fourth time. Second, the trial court was able to 

evaluate defendant’s dispute with counsel on 

the basis of his written motions and statements, 

so the court wasn’t required to conduct further 

inquiry into the second and third requests. 

Third, defendant failed to demonstrate that 

his counsel’s performance was detrimental to 

his defense. Fourth, while the record is unclear 

whether defendant contributed to any conflict 

with this counsel, the other factors adequately 

support the trial court’s decision. Therefore, the 

court didn’t abuse its discretion when it denied 

the requests for substitution of counsel.

Defendant also argued that his Sixth Amend-

ment right to a jury trial was violated because 

a judge, rather than a jury, adjudicated the 

habitual criminal counts. Defendant didn’t allege 

that there were flaws in the proceedings resulting 

in his prior convictions, and the trial court made 

findings of fact regarding the prior convictions 

in accordance with law. Further, the habitual 

criminal statute is constitutional under the prior 

conviction exception, and there was a sufficient 

basis for the trial court, instead of a jury, to 

make findings of fact regarding defendant’s 

habitual criminal charge. Accordingly, there 

was no Sixth Amendment violation. 

Defendant further argued that the trial court 

erred by imposing a habitual criminal sentence 

without conducting a proportionality review. 

During an abbreviated proportionality review 

of a habitual criminal sentence, the court must 

consider each triggering offense and the predi-

cate offenses together and determine whether, 

in combination, they are so lacking in gravity 

or seriousness as to raise an inference that the 

sentence imposed on that triggering offense 

is grossly disproportionate. If that inference 



92     |     C O L OR A D O  L AW Y E R     |     JA N UA RY  2 0 2 1

TITLE   |    SUB TITLE

exists, an extended proportionality review must 

be undertaken. If not, the sentence is propor-

tionate. Here, defendant’s prior convictions 

consisted of three drug possession charges, 

second degree burglary, and attempted second 

degree burglary. None of defendant’s offenses 

are per se grave and serious under current case 

law, so a proportionality review is necessary.

The judgment of conviction was affirmed, 

the sentence was vacated, and the case was 

remanded for a new proportionality review.

2020 COA 159. No. 18CA0668. People in the 
Interest of A.P.H. Juvenile Law—Delinquency—

Magistrates—Petition for Direct Review—

Jurisdiction.

A magistrate issued an order revoking A.P.H.’s 

probation and deferred adjudication. A.P.H. 

filed a petition for district court review of the 

magistrate’s order, which was denied as untimely.

On appeal, A.P.H. sought direct review of 

the magistrate’s order revoking his probation. 

He contended that district court review of the 

magistrate’s order is not a prerequisite to Court 

of Appeals’ review of that order. The Children’s 

Code requires a juvenile defendant to appeal 

a magistrate’s revocation of probation to the 

district court as a prerequisite to appealing 

the decision to the Court of Appeals. The Court 

thus lacks jurisdiction to review the magistrate’s 

order directly.

The appeal was dismissed.

2020 COA 160. No. 18CA1156. People v. Torline. 
Constitutional Law—Marijuana—Freedom of 

Religion—Affirmative Defense. 

Defendant is an ordained minister with the 

Hawaii Cannabis Ministry, which incorporates 

cannabis into its religious practices, including 

by providing marijuana to members of its con-

gregation. Police officers observed defendant 

walking in and out of a garage and loading 

garbage bags into a truck, which another person 

then drove away. Officers stopped the truck 

for a traffic infraction, a police dog alerted to 

the presence of drugs, and police discovered 

that the trash bags contained marijuana. The 

officers contacted defendant, who said there 

was a marijuana growing operation inside the 

garage, and he consented to a search of the 

operation. The prosecution charged defendant 

with cultivation of marijuana, 30 or more plants, 

and possession with intent to manufacture or 

distribute marijuana or marijuana concentrate, 

more than five pounds but not more than 50 

pounds. 

Defendant’s counsel advised the trial court 

that he wanted to raise an “affirmative defense” 

to the charges on grounds that defendant’s 

constitutional rights were violated because he 

engaged in the charged conduct pursuant to a 

sincerely held religious belief. Defense counsel 

also asked the trial court to instruct the jury on 

that defense. The trial court denied the motion 

to instruct the jury on the proposed defense, and 

defendant was convicted as charged.

On appeal, defendant contended that CRS 

§ 18-18-406 was unconstitutionally applied to 

him in violation of the Free Exercise Clauses of 

the federal and state constitutions, so the trial 

court erred by declining to instruct the jury on 

his defense that his conduct was constitutionally 

privileged. The incorporation of marijuana and 

marijuana concentrate into religious rituals is 

subject to regulation on equal terms with secular 

marijuana use. Colorado law does not penalize 

such conduct because of its religious character. 

Therefore, the Free Exercise Clause does not 

excuse people and organizations from complying 

with CRS § 18-18-406. Here, applying CRS § 

18-18-406 to defendant’s conduct did not violate 

his constitutional rights, so there was no legal 

basis for his proposed defense. Consequently, 

the trial court correctly rejected the defense, his 

jury instructions, and his proffered evidence in 

support of the defense.

Defendant also argued that the prosecution 

did not prove that his conduct occurred in Col-

orado. However, sufficient evidence supported 

the court’s finding that the charged conduct 

occurred in Colorado.

The judgment of conviction was affirmed.

2020 COA 161. No. 19CA1588. Montezuma 
Valley Irrigation Co. v. Board of County Com-
missioners of the County of Montezuma. CRS 

§ 43-5-305(1)—Obligation to Maintain and 

Replace a Culvert.

Montezuma Valley Irrigation Company 

(MVIC) is a mutual ditch and reservoir com-

pany. It owns and maintains the U Lateral 

Ditch, which passes under County Road W in 

Montezuma County (county). At some point 

a culvert was installed under County Road W 

where it intersects with the U Lateral Ditch 

to allow water from the ditch to pass under 

the road. In 2017, the county determined the 

culvert had reached the end of its useful life 

and needed to be replaced. The county asked 

MVIC to pay for a new culvert, and it declined. 

In 2018, the county replaced the culvert and 

sought reimbursement from MVIC.

MVIC filed a complaint for declaratory 

judgment and a motion for summary judgment, 

arguing that CRS § 43-5-305(1) assigns respon-

sibility for replacing the culvert to the county. 

The district court granted MVIC’s summary 

judgment motion.

On appeal, the county argued that the district 

court ignored genuine issues of material fact in 

granting summary judgment and misinterpreted 

the statute. Specifically, the county contended 

that there were issues of material fact surround-

ing the meaning of the word “maintain” in the 

statute. However, the issues the county raised 

involve questions of law. Therefore, the district 

court did not err in deciding the legal issues on 

summary judgment.

The county also argued that it was error 

to interpret CRS § 43-5-305(1) to require the 

county’s maintenance obligation to include 

the obligation to replace the culvert. However, 

the duty to “maintain” in CRS § 43-5-305(1) 

unambiguously includes the duty to replace. 

The judgment was affirmed.

2020 COA 162. No. 20CA0856. People v. Greg-
ory. Unauthorized Removal of an Electronic 

Monitoring Device while on Parole—Felony 

Escape—Prison Population Reduction and 

Management Act—Unauthorized Absence—

Retroactive Application.

Defendant allegedly removed his electronic 

monitoring device without authorization while 

on intensive supervision program (ISP) parole. 

He was charged with felony escape and habitual 

criminal sentencing enhancers. While his felony 

escape charge was pending, the 2020 Prison 

Population Reduction and Management Act (the 

Act) became law. Based on the Act, defendant 
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moved to dismiss the felony escape charge and 

to remand the case to county court for further 

proceedings on a misdemeanor unauthorized 

absence charge. The district court dismissed the 

felony escape and habitual criminal charges 

and remanded the case to county court for 

further proceedings.

On appeal, the prosecution argued that the 

applicable provision of the Act, which created the 

crime of “unauthorized absence,” does not apply 

retroactively. Under the Act, the unauthorized 

removal of an electronic monitoring device while 

on ISP parole no longer constitutes a felony 

escape but is a new crime of “unauthorized 

absence,” a class three misdemeanor. 

Amendatory legislation mitigating the pen-

alties for crimes applies both before and after a 

defendant’s conviction and sentencing, so long 

as the defendant’s conviction has not become 

final, unless the amendment contains language 

indicating it applies only prospectively. Under 

People v. Stellabotte, 2018 CO 66, for the Act to 

apply retroactively (1) the amendment must 

be ameliorative, (2) the amendment must not 

state that it only applies prospectively, and (3) 

the defendant’s conviction must not yet be final. 

Here, the amendment was ameliorative because 

it mitigates the penalty for defendant’s alleged 

conduct, the Act does not state that it applies 

only prospectively, and defendant’s conviction 

was not yet final when it was enacted. 

The order was affirmed.

November 19, 2020

2020 COA 163. No. 19CA0546. Cisneros v. 
Sheriff of El Paso County. False Imprison-

ment—Colorado Governmental Immunity 

Act—Waiver—Intentional Acts.

Cisneros was arrested and detained at El Paso 

County’s Criminal Justice Center. His daughter 

posted the bond set by the court, but Cisneros 

was not released from custody. Instead, El Paso 

County Sheriff Elder placed an Immigration 

and Customs Enforcement (ICE) hold on him 

and continued to detain him for four months.

Cisneros later sued Elder alleging that 

his continued detainment constituted false 

imprisonment. Elder moved to dismiss the 

complaint under CRCP 12(b)(1), asserting 

that he was immune from liability under the 

Colorado Governmental Immunity Act (CGIA). 

The district court concluded that any immunity 

had been waived because Cisneros’s alleged 

injury occurred during Elder’s operation of a 

jail, and it denied the motion.

On appeal, Elder contended that the district 

court erred by concluding that the CGIA’s waiver 

of governmental immunity for the operation of 

a jail applied to injuries caused by intentional 

torts. Immunity is waived in actions for injuries 

resulting from a public entity’s or employee’s 

operation of a jail or correctional facility when 

the injury is due to negligence. However, CRS 

§ 24-10-106(1.5)(b) does not waive immunity 

for injuries caused by intentional torts. Here, 

Cisneros’s sole claim is for false imprisonment, 

which asserts only intentional conduct. There-

fore, the district court erred. 

The order denying Elder’s motion to dismiss 

was reversed and the case was remanded for 

dismissal of Cisneros’s complaint with prejudice.

2020 COA 164. No. 19CA1243. Walker v. Ford 
Motor Company. Civil Litigation—Personal 

Injuries—Damages—Prejudgment and Post-

judgment Interest—Appeal. 

Walker was injured when his Ford Explorer 

was rear-ended by another vehicle. Walker sued 

the other driver for negligence. He also sued 

Ford, asserting that the driver’s seat in his vehicle 

was defective and contributed to his injuries. 

After Walker settled his claim against the other 

driver, he and Ford proceeded to trial. The jury 

returned a verdict of $2,915,971.20 in Walker’s 

favor, but the judgment was reversed and the 

case was remanded for a new trial. After the 

retrial, and nearly 10 years after the crash, the 

district court entered judgment against Ford in 

the amount of $2,929,881.20. It also awarded 

Walker prejudgment interest in the amount of 

$3.6 million, applying the statutory rate of 9% 

per annum for the entire 10 years.

On appeal, Ford contended that the district 

court erred by awarding interest at the statutory 

prejudgment rate from the inception of the case 

through the entry of judgment after the retrial. 

While Ford conceded that it owes interest on 

the judgment, it contended that its first appeal 

triggered application of the lower postjudgment 

rate for the remainder of the case.  Under CRS § 

13-21-101, interest on personal injury damages 

accrues at a rate of 9% per annum from the 

date the injury occurred, through the date of 

satisfaction of the judgment, unless the judgment 

debtor appeals the judgment. Postjudgment 

interest accrues from the date of judgment 

through the date of satisfying the judgment. 

Here, when the mandate issued after the first 

verdict was overturned and a new trial was 

ordered, the first judgment ceased to exist. 

The effect of that reversal was to put the parties 

in the same posture they were in before the 

original judgment was entered on April 1, 2013. 

For purposes of CRS § 13-21-101, that position 

was prejudgment. Therefore, the district court’s 

ruling was consistent with the plain language 

of CRS § 13-21-101.

The judgment was affirmed. 

2020 COA 165. No. 19CA1635. Brooktree Village 
Homeowners Association, Inc. v. Brooktree 
Village, LLC. Construction Defects—Common 

Interest Communities—Standing—Implied 

Warranty—Successor Developer.

Brooktree Village Townhomes (the de-

velopment) is a residential common interest 

community as defined in the Colorado Common 

Interest Ownership Act (CCIOA). The original 

owner of the development sought protection 

under the Bankruptcy Code after it had complet-

ed and sold several townhomes to residential 

purchasers but before it completed construction 

of the development. The lender took possession 

and conveyed the common areas to Brooktree 

Village Homeowners Association, Inc. (Associ-

ation), the homeowners association formed by 

the original developer. Association owns and 

manages the development’s common areas for 

the use and benefit of its members pursuant 

to the Declaration of Covenants, Conditions, 

Restrictions, and Easements of Brooktree Village 

Townhomes. Association members are the 

owners of the townhomes at the development.

A second developer, Brooktree Village, 

LLC (Developer), later acquired the remaining 

undeveloped portions of the development other 

than the common areas. Rivers Development, 

Inc. (Builder), a construction company affili-

ated with Developer, completed construction 
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of the development. Developer sold all the 

newly constructed townhomes to individual 

homeowners. After discovering construction 

defects throughout the development, Associ-

ation sued Developer and Builder. Association 

sought damages for the costs of repairing the 

construction defects in the common areas, as 

well as in one of the townhomes caused by 

construction defects in the common areas. 

Association asserted claims on behalf of itself 

and its member homeowners pursuant to CRS 

§ 38-33.3-302(1)(d), under theories of breach of 

implied warranty, negligence, and negligence 

per se. Following a trial, a jury found Developer 

and Builder liable for breach of implied warranty 

and negligence and awarded Association $1.85 

million in damages. The trial court awarded the 

entire amount to Association on the breach of 

implied warranty claim.

On appeal, Developer and Builder argued it 

was error to allow Association to pursue implied 

warranty claims against them on behalf of Asso-

ciation members. They contended that because 

the direct purchasers bought their townhomes 

from Developer, not Builder, Builder lacked 

contractual privity with the direct purchasers. 

Persons that can assert an implied warranty 

claim are first purchasers from a builder or seller. 

Under CCIOA, a homeowner’s association has 

standing to bring a breach of implied warranty 

claim on behalf of itself and its members to 

redress construction defects in the common 

areas of the community. It may also bring an 

action for breach of implied warranty to redress 

construction defects in individual units. 

Here, Builder created Developer to market 

and sell the townhomes that Builder constructed 

at the development, and both Builder and 

Developer signed the purchase agreements 

providing express warranties. Therefore, Build-

er provided implied warranties to the direct 

purchasers. Further, the fact that Developer 

and Builder never owned the common areas 

and fewer than half of Association’s members 

purchased townhomes from Developer does 

not preclude Association’s standing to pursue 

implied warranty claims for construction defects 

in common areas; while Developer and Builder 

were not in privity with Association or with 

townhome owners that did not purchase from 

them, the 23 direct purchasers from Builder 

and Developer have implied warranties of 

workmanship and habitability from them, and 

those purchasers have easement rights to use 

the common areas. Consequently, a defect in 

the common areas affects the rights of every 

owner in the development, and Association 

may recover damages to repair such defects.

Developer and Builder further contended 

that the trial court erred by not reducing the 

jury’s damage award by 10% to reflect Asso-

ciation’s comparative negligence. However, 

the jury found that Association prevailed on 

its breach of implied warranty claim, to which 

comparative fault does not apply, so Association 

is entitled to a judgment in the full amount the 

jury awarded.

The Court of Appeals also considered and 

rejected Developer’s and Builder’s arguments 

about the appropriateness of certain evidence 

and jury instructions.

The judgment was affirmed.

November 25, 2020

2020 COA 166. No. 20CA0980. People v. Gar-
cia-Gonzalez. Criminal Law—Cultivation of 

Marijuana—Land—Residential Property—En-

closed, Locked Space.

The Pueblo Police Department executed 

a search warrant at a suspected residential 

marijuana grow operation. Officers found 32 

mature marijuana plants growing in the home’s 

detached garage. Defendant was arrested and 

charged with (1) possession with intent to man-

ufacture or distribute marijuana or marijuana 

concentrate, in violation of CRS § 18-18-406(2)

(b)(I), (III)(A); (2) cultivation of marijuana, in 

violation of CRS § 18-18- 406(3)(a)(I), (III)(A); 

and (3) being a special offender, in violation of 

CRS § 18-18-407(1)(a). Defendant filed a motion 

to dismiss, and the district court dismissed the 

CRS § 18-18-406(3)(a)(I) charge. The court also 

ordered that a petty marijuana-cultivation 

charge under CRS § 18-18-406(3)(a)(II) and 

(IV) be added.

On appeal, the People argued that the district 

court interpreted the term “land” in CRS § 

18-18-406(3)(a)(I) too narrowly, to mean “open 

land,” such as farmland or unsheltered fields. The 

People contended that the legislature intended 

“land” to broadly include residential property, 

buildings, and structures. CRS § 18-18-406(3)

(a)(I) provides that it is unlawful for a person to 

knowingly cultivate, grow, or produce a marijua-

na plant on land the person owns, occupies, or 

controls, and a violation of this statute is a level 

3 drug felony if the offense involves more than 

30 plants. While a residence, including a garage, 

may be on land, the residence or garage could 

be an “enclosed, locked space” where marijuana 

can be grown pursuant to Colo. Const. art. 18, 

§ 16(3)(b). Therefore, the use of “land” in this 

statute does not contemplate an “enclosed, 

locked space” because that would eviscerate 

the constitutional protection. Accordingly, 

the district court properly dismissed the CRS 

§ 18-18-406(3)(a)(I) charge. 

However, CRS § 18-18-406(3)(a)(II)(A) does 

not immunize a residential grow operation from 

potentially violating other statutory provisions, 

so the prosecution can proceed on the other 

charges. 

The order was affirmed and the case was 

remanded to allow the prosecution to proceed 

on the other charges, including the added CRS 

§ 18-18-406(3)(a)(II) charge. 
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November 2, 2020

2020 CO 77. No. 19SC86. Freirich v. Rabin. 
Probate Law—Attorney-Client Privilege—Duty 

of Confidentiality—Personal Representative.

A decedent’s personal representative sub-

poenaed the decedent’s former attorney for the 

decedent’s legal files. The district court quashed 

the subpoena, but a Court of Appeals division 

reversed the order. The division held that client 

files are a decedent’s “property” under CRS § 

15-12-709, so the personal representative takes 

possession of them and holds the attorney-client 

privilege for the decedent.

The Supreme Court held that a decedent’s 

complete legal files are not the decedent’s 

property under CRS § 15-12-709. Legal files 

belong to the lawyer, except for documents 

having intrinsic value or directly affecting 

valuable rights. And lawyers’ duty to surrender 

certain papers to former clients flows from 

professional ethics, not property law. Further, 

the decedent holds the attorney-client privilege 

after death, not the personal representative; 

both case law and the policy that underlie the 

privilege compel that result. However, the act of 

appointing a personal representative impliedly 

waives both the attorney-client privilege and 

Colorado Rule of Professional Conduct 1.6’s 

duty of confidentiality as necessary for the 

administration of the estate. 

Accordingly, the division’s judgment was 

reversed and the case was remanded for further 

proceedings.

November 9, 2020

2020 CO 78. No. 16SC391. People v. Williams. 
Criminal Law—Evidence—Uncharged Miscon-

duct—Relevance.

The People petitioned for review of the 

Court of Appeals’ judgment reversing Wil-

liams’s conviction for distributing a schedule 

II controlled substance. At trial, the district 

court admitted evidence pursuant to CRE 

404(b) of a prior incident in which Williams 

pleaded guilty to selling cocaine. The Court of 

Appeals found that the district court abused 

its discretion in admitting this evidence for 

the limited purposes of demonstrating “modus 

operandi and common plan, scheme, or design,” 

largely on the grounds that the evidence in 

question did not meet the strictures imposed 

by prior case law for admitting uncharged 

misconduct evidence pursuant to CRE 404(b) 

for these particular purposes, and because the 

error was not harmless. 

The Supreme Court affirmed, although for 

different reasons. The Court held that because 

the incremental probative value of this evidence 

relative to any material issue in the case was 

substantially outweighed by the danger that it 

would be unfairly prejudicial, the district court 

abused its discretion in admitting it.

2020 CO 79. No. 18SC884. Linnebur v. People. 
Statutory Interpretation—Crimes—DUI—Prior 

Convictions.

The Supreme Court held that prior DUI 

convictions are substantive elements of a 

felony DUI offense that must be proved to a 

jury beyond a reasonable doubt, rather than 

sentence enhancers to be proved to a judge 

by a preponderance of the evidence. Finding 

the language of CRS § 42-4-1301(1)(a) to be 

ambiguous, the Court examined the General 

Assembly’s intent by looking at the entirety of 

the statutory scheme, traditional treatment 

of the fact of prior convictions, and the risk of 

unfairness. Based on those factors, the Court 

Summaries of 
Published Opinions

concluded that the General Assembly intended 

the fact of prior convictions to be a substantive 

element of the felony offense. 

Accordingly, the Court reversed the Court 

of Appeals’ judgment and remanded the case 

for resentencing.

November 23, 2020

2020 CO 80. No. 19SA150. United Water 
and Sanitation District v. Burlington Ditch 
Reservoir and Land Co. Water Law—Intent 

as to Use of Water—Anti-Speculation Doctrine. 

The Water Court in Division 1 rejected 

United Water and Sanitation District’s (United) 

application for a conditional water right on 

the ground that it failed to demonstrate a 

nonspeculative intent. The water court reasoned 

that United did not qualify for the governmental 

planning exception to the anti-speculation doc-

trine and could not satisfy the anti-speculation 

standards applicable to private appropriators. 

United is a one-acre special district incorporated 

in Elbert County and has no governmental 

or agency relationship with the end users 

proposed to be benefited by its appropriation 

in Weld County. It is thus ineligible for the 

governmental planning exception. The contract 

that United offered to support its application 

was insufficiently definite and binding to satisfy 

the anti-speculation standards applicable to 

private appropriators. 

Accordingly, the Supreme Court affirmed 

the water court’s judgment.

2020 CO 81. No. 19SC749 People v. Lee. Equal 

Protection—Second Degree Assault—Deadly 

Weapon Subsection—Strangulation Subsection. 

This case required the Supreme Court to 

determine whether, under prevailing Colorado 
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equal protection principles, a defendant may 

be charged with second degree assault based 

on conduct involving strangulation under both 

the deadly weapon subsection of the second 

degree assault statute, CRS § 18-3-203(1)(b), 

and the strangulation subsection of that same 

statute, CRS § 18–3–203(1)(i). 

The Court concluded that, with regard 

to acts of strangulation, the deadly weapon 

and strangulation subsections of the second 

degree assault statute proscribe identical 

conduct, yet the deadly weapon subsection 

punishes that conduct more harshly than does 

the strangulation subsection. Accordingly, 

under prevailing Colorado equal protection 

principles, a defendant may not be charged 

with second degree assault based on conduct 

involving strangulation under both the deadly 

weapon and strangulation subsections. Rather, 

the conduct must be charged under the stran-

gulation subsection. 

Accordingly, the Court affirmed the judg-

ment of the division below.

2020 CO 82. No. 19SC460. Galvan Sr. v. 
People. Quantum of Proof Required for Jury 

Instruction on Exception to Affirmative Defense 

of Self-Defense—Provocation Exception to 

Affirmative Defense of Self-Defense—“Some 

Evidence”—“Another Person” in Provocation 

Jury Instruction—Hypothetical Questions Calling 

for Advisory Opinions—Party Presentation 

Principle. 

The Supreme Court held that when a trial 

court instructs the jury on the affirmative 

defense of self-defense, it should instruct the 

jury on the provocation exception or any other 

exception to that defense if there is “some 

evidence” to support the exception. A division 

of the Court of Appeals correctly determined 

that there was some evidence in support of 

the provocation instruction the trial court 

gave the jury in this case. Additionally, the 

division correctly found that the trial court 

did not plainly err in failing to specify that all 

the references in the provocation instruction 

to “another person” meant the same person. 

The provocation instruction, in addition to 

prudently tracking the governing statute and 

the Colorado Model Criminal Jury Instructions, 

made clear to the jury that for defendant to 

forfeit the affirmative defense of self-defense, 

he had to have provoked the same person as to 

whom he was asserting self-defense. 

The division properly abstained from de-

ciding whether the provocation exception may 

be triggered by mere words because in this 

case both words and conduct supported the 

exception. For the same reason, the Supreme 

Court refrained from addressing this issue. 

However, under the party presentation 

principle, the division improperly raised and 

resolved whether the First Amendment prohibit-

ed defendant’s words from being considered, in 

conjunction with his physical acts, as evidence 

in support of the provocation exception. Here, 

defendant raised for the first time a slightly 

different constitutional argument. He argued that 

mere words cannot impair a defendant’s right to 

the affirmative defense of self-defense without 

rendering the provocation statutory provision 

unconstitutional and potentially subjecting a 

defendant to criminal liability for speech that’s 

protected by the First Amendment. Because 

this is not a case involving mere words, though, 

the “mere words” constitutional argument 

defendant raised is a hypothetical one that calls 

for an advisory opinion. Therefore, the Court 

declined to address it.

The judgment was affirmed and the opinion 

was vacated. 
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Continue Exploring Community CBA!
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BUSINESS 
SERVICES
ABA Books

 ■  CBA members receive a 15% discount on 

ABA books. Use code PAB8ECOB. Visit 

www.americanbar.org/products.

 Clio
 ■  Clio’s industry-leading, cloud-based 

solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount. Visit www.goclio.com/landing/

cobar.

 
Discovery Genie

 ■  On-demand system for reviewing, 

organizing, indexing, and producing 

electronic files. CBA members save 

20% on subscription charges. Visit 

www.discoverygenie.com. Use code 

CBAMEMBER. 

TheFormTool and Doxsera
 ■  Document assembly and automation 

software that can help you reduce 

documentation errors. Easy to use, 

wicked smart. Save 10% by visiting www.

theformtool.com/links/cba.

 

Indexed I/O
 ■  A premium eDiscovery solution, without 

the expensive price tag. Indexed I/O 

provides a scalable, cloud-based solution. 

CBA members receive a discount. Visit 

www.indexed.io/cobar.

Konica Minolta 
 ■  Law firms’ technology demands are 

critical. CBA members receive a rebate 

on hardware purchases. Contact Alyse 

Kochenberger at akochenberger@kmbs.

konicaminolta.us. 

Lenovo
 ■  Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 

30% off the public web price with access 

to flash sales. Visit http://1800members.

com/cobar.

MGMT HQ
 ■  MGMT HQ offers access to monthly 

webinars, white papers, Affinity 

University, and more. Give your team 

the kind of practical, real-world training 

it needs to grow and thrive. Use code 

COBARMEMBER for a 100% discount. 

Visit www.cobar.org/lpm.

MyCase
 ■  MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

Office Depot
 ■  Save up to 80% on office supplies. Visit 

http://1800members.com/cobar.

Page Vault
 ■  On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. Visit page-vault.com/

partners/Colorado-bar-association. 

Practice Panther
 ■  The leading and most user-friendly 

provider of cloud-based practice 

management and billing software for law 

firms. Receive 15% off your first year. Visit 

www.cobar.org/perks#34081-business-

services.

Ruby Receptionists
 ■  Save 6% on this virtual receptionist 

service. Call (866) 611-7829 or visit www.

callruby.com.  

MEMBERSHIP 
PERKS

Full details on all membership perks are available at www.cobar.org. 
For more information, contact Heather Martinez at hmartinez@cobar.org.
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Simple Law
 ■  Manage cases and a practice. Add your 

free attorney profile and start your free trial 

today. Visit www.simplelaw.com.

Smokeball
 ■  Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process. Visit https://info.

smokeball.com/colorado-bar-association-

members.

UPS
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

The UPS Store
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

WordRake
 ■  WordRake software instantly edits briefs, 

letters, and other documents for clearer, 

more concise writing. Save 10% with code 

COBAR. Visit www.wordrake.com.  

FINANCIAL 
SERVICES
ABA Retirement Funds

 ■   Providing affordable 401(k) plans 

exclusively to the legal community for 

50 years. Call (866) 812-3580 for a free 

consultation or visit www.abaretirement.

com.

LawPay
 ■  Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription. Call (866) 

376-0950 or visit www.lawpay.com/cobar.

 
Options Credit Union

 ■  Options Credit Union was founded in 1979 

by the Denver Bar Association. Visit www.

optionscreditunion.com.  

PERSONAL 
SERVICES

the ART, a Hotel
 ■  This luxurious hotel creates an 

unparalleled experience. Call (303) 572-

8000 and use code negcodenbar for special 

room rates.

Brooks Brothers
 ■  Receive a 15% discount when you sign up for 

a Brooks Brothers Corporate Membership 

Card. Call (866) 515-4747 or visit www.

membership.brooksbrothers.com; use code 

15201 and pin code 47841.

Car Rental Discounts
 ■  Avis: (800) 331-1212, account #A745900

 ■ Dollar: (800) 800-4000, account # 3065062

 ■ Hertz: (800) 654-3131, (800) 654-3131,

account #2177879

 ■ National: (800) 227-7368, account #5434894

 ■ Thrifty: (800) 847-4389, account #3065063

Colorado Ballet 
and Colorado Symphony

 ■  Discount tickets are available with code 

COBAR. Visit www.coloradoballet.org and 

www.coloradosymphony.org. 

Core Power Yoga
 ■  Enjoy 20% off unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending

 ■  CBA members receive substantial savings 

on a new home purchase or refinance. 

Contact Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 ■  Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers 

exclusive pricing on hotels and vacation 

homes in or near Disney World and 

Universal Studios Orlando, along with 

discount tickets for Disney World, Universal 

Studios Orlando, Sea World, and all 

Orlando-area theme parks and attractions. 

Visit www.orlandoemployeediscounts.com/

index-new.

Yoga Pod
 ■  Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 ■  “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners

 ■  Premium discount on long-term care 

insurance to members, their families, 

and their staff. Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 ■  Geico Insurance offers high-quality and 

trusted auto insurance. Visit www.geico.

com or call (800) 368-2734.

Guardian Life Insurance Co.
 ■  Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton Affinity/
CNA Malpractice Insurance

 ■  Contact Casey MacDonald at (913) 652-

5713 to discuss your malpractice insurance 

needs.



102     |     C O L OR A D O  L AW Y E R      |     JA N UA RY  2 0 2 1

WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write an 
article in an area not listed on these pages, please contact Jodi Jennings at jjennings@cobar.org 
(substantive law articles) or Susie Klein at sklein@cobar.org (all other areas). Writing guidelines 
are available at cl.cobar.org.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Marshall A. Snider
msniderarb@comcast.net

ANIMAL LAW

Kate A. Burke
(303) 441-3190, kaburke@bouldercounty.org

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Marcy G. Glenn
(303) 295-8320,

mglenn@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

Curt Todd (Bankruptcy Law)

(303) 955-1184, 

ctodd@templelaw.comcastbiz.net

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@denvercountycourt.org

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

EVIDENCE

Lawrence Zavadil
(303) 244-1980, larry@lzavadillaw.com

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(303) 443-8010, gjsmith@celaw.com

IMMIGRATION LAW

David Harston
(303) 736-6650, 

david.harston@EAHimmigration.com

David Kolko
(303) 371-1822, dk@kolkoassociates.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Stephen G. Masciocchi
(303) 295-8000, smasciocchi@hollandhart.com

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(303) 443-6800, kkinnear@pbblaw.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

Thomas L. Kanan
(303) 759-5066, ext. 226, tkanan@wgfs.org

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

ACCESS TO JUSTICE

Kathleen M. Schoen
(303) 824-5305, kschoen@cobar.org

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
(303) 731-8770, kapoor@coloradoorpc.org

Kathryn A. Starnella
(303) 830-1212, kstarnella@warllc.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Robert Linz
(303) 492-2504, robert.linz@colorado.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

John Campbell
(303) 871-6461, jcampbell@law.du.edu

TECHNOLOGY IN THE LAW PRACTICE

Joel M. Jacobson
(303) 800-9120, joel@rubiconlaw.com

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
(303) 773-8100, clittle@montgomerylittle.com
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Hometown:                               
Englewood, Colorado

Law School:                                           
University of Denver     
Sturm College of Law

Lives in:                                     
Westminster

Works at:                            
Colorado Insurance Law 
Center, Adjunct at DU Sturm 
College of Law, Adjunct at 
CU Law School 

Practice Areas:                    
Insurance Coverage 
Litigation and Counseling, 
Insurance Expert Witness 
Work

CBA Member Since:           
2003

PROFILE

Damian J. Arguello
Damian is the founder and principal attorney at Colorado Insurance Law 
Center, a private law firm helping businesses, insurance brokers, and 
other lawyers with insurance matters. He’s a new member of the Colorado 
Lawyer board.

What inspired your enthusiasm for  
Colorado Lawyer?
Colorado Lawyer provides an invaluable way for 

lawyers to stay informed and stay connected. I learn 

so much every time I read it. I wanted to be part of 

that and to help it be more inclusive.

What’s the best advice you’ve ever been 
given?
Are you going to be killed and eaten today? No? Then 

you’re gonna be ok. Second best: shut up and listen!

What’s your biggest pet peeve?
I can’t stand closed-minded people. The world, 

indeed the universe, is constantly changing. Not 

adapting one’s thinking is, in my opinion, the 

stupidest thing one can do. 

What do you like best about your 
practice area?
Insurance is confusing and insurers can be mad-

deningly unfair. I love helping my clients obtain 

the benefits they were promised to protect their 

livelihoods. There’s also that “David beating Goliath” 

kind of satisfaction.

What organizations are you involved in?
I’m on the board of the Denver Urban Debate 

League, which fosters academic skills and resiliency 

for students of color and low-income students 

through debate. DUDL has a strong record of great 

educational outcomes for participating students.

Favorite Denver restaurant:
D’Corazon, on Blake between 15th and 16th streets. 

Authentic, fast, and inexpensive Mexican food. I 

love how the owner, Eddie Aguirre, takes care of his 

employees, closing the restaurant around holidays 

to facilitate family time. 

Please share a positive experience you’ve 
had as a lawyer.
Telling a room full of insurance executives that 

me suing their companies made them better. I 

analogized myself with the title character in The 

Last Samurai, a samurai leading a rebellion against 

the Emperor. He saw his rebellion as serving the 

Emperor because he sought to preserve Japan’s 

identity against Western influence. In the same 

fashion, I explained, I and others like me make 

the insurance industry better by helping them 

keep promises to policyholders and develop new 

insurance policies to cover risks they thought were 

excluded under existing policies (but the courts 

decided otherwise). I’m not sure they bought my 

argument, but we all had some fun with it.

What sport do you love to play or watch 
or both?
Football, aka soccer. I miss playing it, but my knees 

don’t. 

Who is your hero and why?
My parents, but especially my mother. She and 

my father faced terrible discrimination when 

they moved to Colorado as children in the 1930s, 

which persisted well into the 1970s. Only 4'11" 

and 95 lbs., my mother never let anyone bully her 

or her family. She taught my siblings and me that 

we’re as good as anyone, that with hard work and 

education we can achieve anything, and that we 

must never accept discrimination. My Spanish 

ancestors settled in what is now New Mexico in the 

1700s, and my indigenous ancestors settled there 

centuries before that. My parents taught us to be 

proud of our heritage and to resist the notion that 

we’re outsiders in this nation. 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? 
Email Jessica Espinoza-Murillo 
at jespinoza@cobar.org for a 
questionnaire. 



MON T H  Y E A R      |      C O L OR A D O  L AW Y E R      |      105

The CBA has partnered with Affinity Consulting Group 
to bring you a year-round portal offering:

Monthly webinars  |  Technology tutorials and resources
Checklists, tech reviews and recommendations

Ability to ask questions via cba community  |  Plus a whole lot more

Visit cobar.org/mgmthq

I’m looking 
for more

online CLEs

Give me new tactics 
and strategies on 

building my 
client base

Help me 
keep up with

technology




