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Leading with Empathy
A Message from Our Attorney General

BY  J E S S IC A  BR OW N

I
f you’ve read any of my 

previous President’s 

Messages  or  have 

heard me speak in my 

capacity as CBA president, 

you probably know that (1) 

the theme for my presidential term is Lawyers 

as Leaders, and (2) Attorney General Phil Weiser 

is the inspiration. As Colorado’s 39th Attorney 

General, AG Weiser is not just a leading lawyer. 

He’s the leading lawyer in our state. And in my 

view, we are very fortunate to have him in this role.

Serving as our Attorney General is a big 

job, and of course AG Weiser is very busy. 

Nevertheless, in his “spare time,” he is and has 

been a mentor to hundreds (perhaps thousands) 

of other lawyers in Colorado. He has helped 

lawyers and law students connect with other 

attorneys, pursue their passions, advance their 

professional goals, and secure employment 

opportunities. As head of the largest law de-

partment in Colorado, he has hired many of 

these lawyers and law students himself. He 

surrounds himself with the best people—mostly 

lawyers but also his physician wife of almost 20 

years, Heidi Wald. With his high ideals, natural 

optimism, endless energy, and genuine interest 

in and meaningful relationships with others, 

AG Weiser draws people in. And when he asks 

them to work with him or collaborate on some 

project, it is almost impossible to say no. 

 Maybe that is partly because AG Weiser 

never seems to say no. He is always willing 

to collaborate. I have found that to be the 

case since I first met him when he was dean 

of the University of Colorado School of Law 

(CU Law), a role he served in from 2011 to 

2016. During those years, I was on the CBA’s 

Committee for Balanced Legal Careers (CBLC) 

and also the board of the Colorado Women’s 

Bar Association (CWBA), ultimately serving 

as CWBA president. Dean Weiser worked 

with me on a number of programs relating to 

equity, diversity, and inclusivity, including a 

CBLC program on work/life flexibility, a dean’s 

leadership luncheon and first-year orientation 

discussion at CU Law on gender diversity and 

leadership, a CWBA program on the “confidence 

gap” between men and women, another on 

alternative metrics for evaluating attorneys, 

and—after becoming AG in 2018—a program 

with Gibson Dunn, diversity bar associations, 

both local law schools, and the Institute for the 

Advancement of the American Legal System 

(IAALS) on what different legal employers look 

for in new attorneys. 

 In addition, AG Weiser encouraged and 

supported my application for CBA president, 

brainstormed with me in a meeting at his 

office while I was president-elect, and has 

accompanied me on two of my presidential 

visits to local bar associations, where he spoke 

on panels along with District Attorney Beth 

McCann, Senator Pete Lee, and former legislator 

Cole Wist on the topic of alternative careers for 

lawyers as leaders in government.

 All this collaboration over many years has 

led me to view AG Weiser as a “leadership 

mentor,” meaning someone who helps and 

inspires me to be willing to step up and lead—to 

give back to others and our profession. After 

all, AG Weiser has been giving back his entire 

career. As mentioned, before becoming AG, he 

served as a professor of law and dean of CU Law, 
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where he founded the Silicon Flatirons Center 

for Law, Technology, and Entrepreneurship. He 

also served in senior leadership positions in 

the Obama Administration and was appointed 

to serve as a deputy assistant AG in the US 

Department of Justice and as senior advisor 

for technology and innovation at the White 

House’s National Economic Council. Earlier in 

his career, AG Weiser co-chaired the Colorado 

Innovation Council and served in President Bill 

Clinton’s Department of Justice. After graduating 

from law school, he clerked in Denver for 

Judge David Ebel on the Tenth Circuit Court of 

Appeals and then held two clerkships at the US 

Supreme Court, for Justices Byron White and 

Ruth Bader Ginsburg.

 AG Weiser continues to be inspired by 

former Justice Ginsburg’s example.1 As he 

wrote in tribute to Justice Ginsburg, citing the 

well-known example of her relationship with 

former Justice Antonin Scalia, “Justice Ginsburg 

was a model in how to befriend and engage 

those who might not always agree with each 

other.”2 AG Weiser is a model for how to do 

this as well. He has been described as “both 

very progressive and also very pragmatic.”3 He 

works “with attorneys general of both parties” 

to “advance solutions.”4 He is a “big advocate of 

an open door for affected parties to share their 

perspectives.”5 He has even been criticized by 

some, but lauded by others, for “his willingness 

to bring industry to the table.”6 But perhaps 

Katie Reilly of Wheeler Trigg O’Donnell said it 

best: “AG Weiser is brilliant at amplifying each 

of the voices around him and weaving together 

very different ideas to build creative, consensus-

based solutions to difficult challenges.” 

AG Weiser sees “[t]he current level of 

polarization and the demonization of other 

points of view as a threat to our country’s—and 

Colorado’s—future.”7 As a result, he makes the 

case for empathetic leadership—and I was 

so grateful to him for sharing this message 

at the CBA Board of Governors in December. 

His remarks were exactly what we needed to 

hear as we wound down a divisive 2020. I am 

reprinting them here as a reminder of why we 

must strive to follow a better and more unified 

path in 2021. 

Please enjoy.

Leading with Empathy, 
AG Weiser’s Talk with the CBA,  
December 11, 2020
It is an honor to join you today and to offer my 

perspective on how we in Colorado can elevate 

the role of the legal profession and the role of 

lawyers in our society. In my talk today, I will 

focus on the importance of lawyers as empathetic 

leaders and why it matters to the future of both 

our profession and our democratic republic. 

As I see it, Colorado, and indeed the nation, 

need empathetic leadership in this moment in 

our history as much as any time in our history.

In the 21st century, both for the practice 

of law and the role of lawyers as leaders, I 

believe the most important competency for 

lawyers is empathy. Let me begin by contrasting 

empathy with sympathy. Sympathy means 

you understand that someone is suffering 

and want to help them. This involves a more 

distant or abstracted experience with, at best, 

an intellectual connection. Empathy means you 

are touched by and feel what another person 

feels, creating an emotional connection that 

can build a trusted relationship.

For lawyers, the relationship with clients 

may involve a purely intellectual connection or 

it may also involve an emotional one. The ability 

to create an emotional connection—fueled by 

empathy and authentic listening—is powerful. 

This draws on a great lesson that master teachers 

know well—“no one cares how much you know 

until they know how much you care.” And if 

people don’t believe you care about them, few 

other values may matter to a client—including 

an attorney’s intellect or mastery of the law.

The best lawyers are those who earn the 

confidence of their clients, demonstrating 

genuine concern for them and demonstrating 

how they care about solving their problems. This 

could include a small business struggling during 

the pandemic, a criminal defendant facing a 

life-altering situation, or a major corporation 

facing challenging litigation. Great lawyers also 

develop empathy for our colleagues, lawyers 

and legal professionals alike, many of whom 

are suffering during this pandemic. 

One important role of empathy is for op-

posing counsel because the bar—at its best—

fosters a level of professionalism that allows for 

collaborative problem solving and collegiality 

between lawyers. To be sure, it can be very 

challenging when lawyers are expected to be 

forceful advocates for their clients in litigation 

or in transactions. But by being empathetic to 

the other side, we can open up more creative 

solutions to legal problems that we wouldn’t 

have seen if we only see things from our own 

client’s perspective. Fortunately, in Colorado, 

we operate in a small legal community where 
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there is a good chance you will come up against 

opposing counsel again, you are somehow 

connected to your opposing counsel, or you 

just know that there is a significant risk that 

any bad behavior will come back to bite you. 

Unfortunately, law schools—and I say this as 

a former law school dean and the leader of 

the largest law firm in Colorado—rarely seek 

to develop emotional intelligence, including 

empathy, meaning that law schools are generally 

undervaluing this critical competency.

To transform legal education and reimagine 

the training of lawyers, developing empathy 

should be placed front and center. Traditional 

law school classes generally present abstract 

fact patterns and elevate the importance of 

issue spotting, removing students from the 

individual factual context and the need to 

relate to individuals as people. In so doing, 

such courses—which focus on traditional 

IQ—overlook both emotional intelligence and 

what IAALS calls the character quotient, which 

captures “traits such as integrity, work ethic, and 

resilience.”8 Both emotional intelligence and 

the character quotient, IAALS explains, can be 

“learned through innovative teaching methods 

and actual experience.” We as a profession can 

do better on that score.

For our society, a critical challenge we are 

facing is our collective pull to judgment of others 

as opposed to empathy for others. Consider, 

for example, your first reaction when you hear 

about an individual who voted differently than 

you in the last presidential election. Was your 

reaction rooted in empathy and authentic 

curiosity—such as, what led you to vote the way 

you did?—or was it rooted in judgment—such 

as, you must be foolish to vote that way. To be 

sure, relationships with clients can be rooted in 

judgment, too; clients, however, generally don’t 

stick with lawyers who think of them as fools. 

Given our profession’s presence in leadership 

roles, we can work to be at the vanguard of 

leading with empathy and authentic curiosity.

The rise of judgment toward others in our 

society is undermining our ability to function as 

a democratic republic. Consider, for example, 

that Pew Research found in 2014 that “38% of 

Democrats and 43% of Republicans now view 

the opposite party in strongly negative terms.”9 

And things have gotten worse since then. In 

short, a range of forces in our society—abetted, 

to be sure, by social media and other forces—is 

fueling the demonization of the other, including 

members of a different political party.

In a world where leadership is rooted in au-

thentic listening, empathy, and civility, creative 

problem-solving can take place, often through 

principled compromise. Consider, for example, 

that Justice Ginsburg welcomed dialogue with 

Justice Scalia, listening to, learning from, and 

reacting to his perspectives. As Jonathan Rauch 

explained in an important essay, “Rethinking 

Polarization,” “the essence of the U.S. Constitu-

tion is to require compromise as a condition of 

governing. In rejecting compromise, Americans 

are rejecting governance.”10 

The opposite of empathy may well be 

contempt. (There is also a good argument for 

indifference.) Rather than seek to understand 

someone, we can hold that person in a deeply 

negative judgment. In an important book, 

Love Your Enemies,11 Arthur Brooks answers 

that today’s rising polarization, demonization, 

and divisive rhetoric can be addressed by 

two teachings from the Dalai Lama. First, he 

encourages people to wait before reacting—in 

other words, to withhold their natural and initial 

judgments. And, second, he calls on people to 

replace contempt with loving kindness. In his 

book, Brooks explains that marriages—like 

communities—are not undermined by disagree-

ments, but rather are destroyed by contempt, 

which fuels the situation when two people 

cannot even listen to one another.

There is much that each of us as lawyers 

and leaders can do to elevate the state of our 

politics. We can practice kindness, empathy, 

and active listening. When with others with 

whom we don’t agree, rather than try to convince 

them that they are wrong, we can instead ask 

questions like “what leads you to see the issue 

that way?” If you do so, you may be surprised 

by the answers you receive. When I gave a 

talk at CSU last year, for example, I had the 

opportunity to visit with someone who stated 

his robust support for the Second Amendment 

and challenged my support for Colorado’s 

red flag law, which provides a mechanism for 

removing a firearm from someone who poses 

a significant risk to himself or herself or others. 

In response to his criticism of my position, I 

asked him a question: “What leads you to be 

more concerned about removing a gun from a 

lawful owner than from someone who would 

take his own life?” His answer, with a spirit of 

contemplation: “I need to think about it.” 

As a candidate and as Attorney General, 

I have benefited from numerous conversa-

tions about what matters to people in towns, 

cities, or counties across our state, and those 

conversations have informed and guided my 

priorities as the People’s Lawyer. Let me share 

two powerful ones. During a trip to Alamosa, 

for example, I joined a group of community 

leaders to discuss the future of the San Luis 

Valley. Not long into the discussion, someone 

remarked, “Before we can even think about our 

economic future, we must address the opioid 

epidemic, which is devastating our community 

and filling our jails.” That conversation fueled a 

commitment to address this epidemic—making 

it a top priority for our office and driving our 

litigation against irresponsible drug companies 

who contributed to this crisis. 

In conversations in Northwestern Colorado, 

we learned about how the shift in energy sources 

In short, a range 
of forces in our 
society—abetted, 
to be sure, by 
social media and 
other forces—
is fueling the 
demonization of 
the other, including 
members of 
a different 
political party.
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to power our homes and businesses is creating 

economic uncertainty for some communities 

and raising the importance of supporting those 

towns and cities so they aren’t left behind 

economically. Those conversations have fueled 

our commitment to work with Northwestern 

Colorado Community College, building a 

cybersecurity program there. Similarly, our 

authentic relationships in that community 

have fueled our commitment to ensure that 

this part of our state has access to broadband, 

which we have advanced through a number of 

different actions, including our settlement in 

the Sprint/T-Mobile merger.

There are many meaningful conversations 

happening around our state and our country. 

And as we consider what it takes for our dem-

ocratic republic to survive and thrive, I believe 

that we need many more. For those who had the 

opportunity to watch the recent movie about 

Fred Rogers, you have a sense of the spirit of 

empathy we can all aspire for and what such 

conversations can look like. As explained by 

Tom Junod, the journalist portrayed in the 

movie, Fred Rogers had a vision for our politics: 

Fred was a man with a vision, and his vision 

was of the public square, a place full of 

strangers, transformed by love and kindness 

into something like a neighborhood. That 

vision depended on civility, on strangers 

feeling welcome in the public square, and so 

civility couldn’t be debatable. It couldn’t be 

subject to politics but rather had to be the 

very basis of politics, along with everything 

else worthwhile.12

Our profession is built on the premise that 

there will be disagreements and we can find 

constructive resolutions for them. And that’s why 

I believe that if we as lawyers lead with empathy, 

rather than judgment, we can build relationships 

premised on good will and trust in the good 

faith of others, even during disagreements. As 

Lincoln put it in his First Inaugural Address, 

“We must not be enemies. Though passion may 

have strained, it must not break our bonds of 

affection.” Summoning this spirit, ABA President 

Judy Martinez earlier this year called for a year 

of civility, explaining that it requires “respect, 

restraint, courtesy, and empathy.”13

There are, I recognize, powerful forces in our 

society that undermine trust and brew contempt 

for others. As a result, an essential challenge 

for our democratic republic is whether we can 

commit to certain foundational norms—includ-

ing the pursuit of justice and the rule of law—to 

rebuild our basic systems of governance and to 

realize the ideals articulated by the founders but 

never yet reached. As we work to meet those 

challenges, lawyers are positioned to play an 

essential role, both in our professional work 

and as leaders in our public dialogue.

Thank you all for doing your part in that 

important work.  

Our profession 
is built on the 
premise that 
there will be 
disagreements 
and we can find 
constructive 
resolutions for 
them. And that’s 
why I believe that 
if we as lawyers 
lead with empathy, 
rather than 
judgment, we can 
build relationships 
premised on good 
will and trust in 
the good faith of 
others, even during 
disagreements. 
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com/news/article/aba-presidents-letter-make-2020-the-year-of-civility.
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Welcome New Members

Since its founding in 1897, the CBA has been the voice of the legal profession in Colorado. Thank you for helping us continue to 

respond to the demands of our diverse and ever-changing legal profession, support the courts and the rule of law, and enrich 

our community. We look forward to being your partner in law in 2021—and for many years to come!

WELCOME   |    JUST JOINED
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Quantifying financial damages sustained to 
your clients due to events or the actions of 
others is critical. We can help eliminate that 
burden by calculating damages, preparing 
reports and supporting schedules, and 
providing expert witness testimony. Our 
team has extensive expertise in calculating 
losses due to fraud, embezzlement, 
breach of contract, tort claims, business 
interruption, personal injury, wrongful death 
and employment disputes.

I ’D  L IK E  HELP  DE T ERMIN ING 
MY  C L I EN T ’ S  L O S T  P RO F I T S

EIDE LIKE
303.586.8504 | eidebailly.com/forensics
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Case Summaries and Captions from the 
Colorado Supreme Court and Court of AppealsSIGN UP 

FOR THE

OPINIONS

EMAIL 

UPDATES
Case announcement sheets and published opinions are delivered to 
your inbox within hours of release from the courts. Summaries are 
available within 72 hours.

Sign up at cobar.org by clicking on “My Cobar.” Then, click on “Sign 
up for and unsubscribe from CBA listservs.”

Questions? Contact membership@cobar.org 
or call 303-860-1115, ext. 1.

WELCOME   |    JUST JOINED
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denbar.org/mvl  I  303-830-8210

Volunteer today.

METRO 
VOLUNTEER 
LAWYERS
MAKE A 
DIFFERENCE
Through the Family Law Court 

Program, volunteers assist clients 

with uncomplicated, uncontested 

dissolution of marriage or allocation 

of parental responsibility cases. There 

are two stages where we are in need of 

volunteers: (1) Client Meetings, where 

volunteer attorneys, law students, 

and paralegals assist clients in filling 

out the documents needed to initiate 

their cases, and (2) Permanent Orders 

Hearings, where volunteer attorneys 

meet with clients to prepare the final 

documents needed to submit to the 

court, and then represent the client 

solely for the duration of the hearing 

that same day. 

Volunteer with MVL’s
FAMILY LAW COURT PROGRAM
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From Our Readers

Comments on Colorado Lawyer, 
Mandatory CLE Requirement, 
December 2020, page 4

Although I am elder exempt from CLE, I still feel 

obliged to comment on the recent article pro-

posal. The article promotes a mandatory CLE re-

quirement for racial justice, equity, diversity, and 

inclusion, with the catchy acronyms of “REDI” 

or a shortened “EDI.” The number of hours is 

not specified. The purposes of CLE, according 

to the website, are “to promote competence and 

professionalism and to remain current on the law 

in our rapidly changing society.” The proposal 

doesn’t promote competence or touch upon 

current law. That only leaves professionalism, 

which is defined, at great length, in the Rules 

of Professional Conduct. Those are the duties 

and responsibilities that are generally referred 

to as ethics. We already have mandatory CLE for 

ethics, and there is no pretense in the proposal 

that it relates to the rules. Indeed, a headline 

in the proposal is “Join the EDI Movement,” 

a slogan reserved for political campaigns or 

social protest. If EDI training, which may be 

commonly referred to as cultural reeducation 

or social engineering, is deemed suitable for 

CLE, the Board of Continuing Legal Education 

should be prepared for pleas from various other 

groups that deem themselves underappreciated 

and want the pulpit.

The proposal envisions training us in “topics 

related to gender, race, national origin, disability, 

sexual orientation, as well as anti-racism and 

elimination of bias.” Implicit bias (perhaps a 

pejorative term for simple intuition) is men-

tioned in the article. We will be taught that 

hidden and unconscious biases cause us to 

act in discriminatory ways toward others, even 

though we do not consciously intend to do so. 

We will certainly hear about critical race theory: 

that the law and legal institutions are racist and 

that race is a construct of white people to keep 

everyone else broke and powerless. I don’t 

accept these theories.

EDI training and the theories propelling it 

are highly controversial. Almost every lawyer 

would agree that the ethical responsibilities of 

the Rules of Professional Conduct are properly 

stated and should be followed, but I’ll wager 

that many lawyers would think EDI is a load 

of bricks.

Should the theories be sound, there is 

no evidence that mandatory EDI training is 

effective. Such training will insult and anger 

a great many who will resent the compulsion 

and don’t accept the theories. This would be 

an uncommon reaction to a CLE course and 

would do no credit to the board.

EDI training is widely available to believers 

in other venues. Diversity and division are first 

cousins. We should not parse each other into 

the oppressors and the oppressed. The political 

parties and the media do that well enough. We 

are the fortunate few who practice a great and 

honorable profession. Let us continue to treat 

each other with respect, celebrate our shared 

bond and common humanity, and resist all 

efforts to rent that asunder. I urge the Board 

of Continuing Legal Education to give this 

proposal a prompt burial.

Newman McAllister
Colorado Springs

_________________________________________

Thank you for your letter. We very much welcome 

civil discourse and diverse perspectives within 

the Bar and recognize that not everyone will 

agree with this proposal. That said, we continue 

to think the proposal makes good sense for 

Colorado and is in line with what other states 

are doing around the nation.

WELCOME   |    MAILBAG

To start, we’d like to clarify the terms of 

the proposal itself. The new rule will phase in 

a two-hour EDI CLE requirement starting in 

2023 as part of a broader modernization of the 

legal ethics and professionalism requirements. 

The Attorney Regulation Advisory Committee 

unanimously approved the proposed rule 

and regulation with the full support of the 

CBA, the DBA, and all of our diversity bar 

partners: APABA, CHBA, CWBA, SABA, SCBA, 

and LGBT. Our Supreme Court justices are now 

considering this proposal and whether to hold 

public hearings on its adoption.

We, of course, do not believe that “EDI is 

a load of bricks.” Moreover, EDI and implicit 

bias education is not about divisiveness, but 

instead is intended to help people recognize 

that their own experiences influence how 

they see the world. It is neither “highly con-

troversial” nor ineffective. See, e.g., Donald 

et al., “Getting Explicit about Implicit Bias,” 

Vol. 104, No. 3 Judicature (Duke Law School 

Fall/Winter 2020–21). The goal of this type of 

education is to make attorneys and judges 

better able to empathize with people from 

different backgrounds and to keep themselves 

from being influenced by factors such as race 

and gender. Id. 

As you may know, Justice Sandra Day 

O’Connor graduated third in her class at Stan-

ford, yet law firms only offered her work as a 

legal secretary. Was this the result of “simple 

intuition”? While Justice O’Connor overcame 

these biases and structural barriers, how many 

other women did not? How different would our 

profession look today if EDI training had been an 

integral part of our professional education from 

the beginning? Could our profession actually 

reflect our society as a whole if we embrace 

EDI education along with other structural 

reforms now?

Because progress means making the profes-

sion better even if it isn’t easy or comfortable, we 

continue to support this important advancement 

in attorney education. 

Jessica Brown
Christine Hernández
Annie Martínez
Tyrone Glover
Kevin McReynolds
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The Colorado Bar Association helps 
members save thousands of dollars 

on legal research every year.
Casemaker’s comprehensive libraries cover all 50 states, 

Tribal Courts and federal materials. Casemaker, free with your 

CBA membership! Complimentary webinar training is available. 

Log in to cobar.org and click the Casemaker logo to get started.
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T
here’s something central to practicing 

law that we all do several times per 

week, if not several times per day, 

but that was barely mentioned to 

us in law school: communicate with clients. 

We were taught how to analyze, issue-spot, 

research, apply the law, and write persuasively, 

but we never learned how to explain our very 

complex craft to the people for whom we are 

doing it (and by whom we are paid). None of 

us in private practice researches case law for an 

argument or drafts a contract or estate plan in 

a vacuum. There’s always a client of some sort 

on the end of this thing we are doing. 

It’s easy to speculate about why law schools 

might skip this topic. First, the bar exam is no 

laughing matter, and the knowledge and skill 

needed to pass is significant and vast. So, law 

DEPARTMENT   |   LAW PRACTICE MANAGEMENT

schools focus on that. Fair enough. Second, 

teaching the law and its underlying philosophy 

to law students is a very different task from 

giving a nontechnical explanation to clients for 

practical application. Most law school professors 

do not work with clients—they’re legal scholars 

and experts in teaching law to students—so 

perhaps they are not inclined to address client 

communications in-depth. A third possibility is 

that, as an entire industry, we fancy ourselves 

to be excellent client communicators, thank 

you very much. 

Comprehension versus Disclosure
How do we do pull off this elegant hypocrisy? 

Because of [read with a booming voice]: the 

Rules of Professional Conduct. These rules are 

absolutely necessary and worth the repetition 

we receive in CLEs. They do, however, have a 

pretty significant unintended consequence. 

Consider Colo. RPC 1.4. Under that rule, we 

are to:  

What Law School 
Didn’t Teach Us

BY  T I F FA N Y  C H R I S T I A N S ON
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(3) keep the client reasonably informed 

about the status of the matter; [and]

(4) promptly comply with reasonable re-

quests for information.

Once we fulfill those obligations, we men-

tally check that box. Done. We are respectable 

attorneys who follow the ethical rules with 

responsibility and precision!

I have just one question: When you checked 

that box, did you effectively transfer the concepts 

in your head into your client’s head? Most 

likely, you did not. There is the unintended 

consequence: We confuse disclosure with 

effective communication.

The ethical rules could not practically 

or fairly hold us responsible for our clients 

understanding our explanations and advice. 

Clients bring varying intellect, experience, 

and effort, all of which is completely beyond 

our control. But communicating with an eye 

toward comprehension is something we should 

practice as a matter of style.

The Assignment
You may be asking yourself whether this writer 

has exceptionally unsophisticated clients and/

or is a poor communicator herself, because your 

colleagues and you are excellent communicators. 

Or maybe you find it unnecessary for clients to 

understand our advice. After all, clients pay us 

to worry about the details so they don’t have to. 

Allow me to derail those theories. My clients 

are experienced and savvy businesspeople, and 

I am in the business of client communications. 

And while clients do pay us to worry about 

details, here is the important part: we need to 

understand their precise goal to help them meet 

it, and they need to understand our advice well 

enough to use it. Even sophisticated, intelligent 

clients leave out important facts and miss big 

pieces of our advice and explanations. 

Clients do not need a law school education to 

understand the slice of law that applies to their 

narrow situation. They just need an effective 

translator and some plain English. Our clients 

should be able to see what we see, both now 

and coming down the pike.

I challenge you to make a few small tweaks 

in how you communicate with clients and 

observe the results. 

1. Ask Three Specific Questions 
during Client Intake
When a new client comes into your office, you 

listen to the facts, take notes, and begin to size 

up the client’s needs. Once you have a general 

sense of those needs, you begin to strategize 

the steps needed to reach those goals. But slow 

down and take a quick mental inventory of the 

assumptions you just made. You need to ask 

your client some clarifying questions before you 

can develop a firm strategy to meet his goals. 

First, ask the client, “What is your worst fear 

about your [case/negotiation/estate plan]?” 

You will be shocked by their answers. We make 

assumptions based on what we see in the facts: 

They want their money back. They want to get 

this contract. They just need an estate plan. 

Often, it’s not that simple. Once I started asking 

this question, I began to better understand my 

clients’ needs. Consequently, I was able to argue 

for them more effectively and reach their goals 

with more precision. 

Discussing your clients’ fears also allows you 

to eliminate the ones that are implausible and 

help them prepare for those that are plausible. 

Consider the value to your client if you can 

alleviate a fear that was going to keep him up 

at night for months, or alternatively, if you can 

help him identify and quantify a justified fear so 

he can prepare for it—emotionally, financially, 

and operationally. In both instances, you give 

your client the gift of peace. 

The second question to ask is, “What process 

and timing are you expecting?” The importance 

of this one cannot be overstated. Probably the 

largest blind spot clients have is the process of 

how their lawsuit (or IP registration, business 

purchase, personal injury claim, etc.) will 

progress and how long it will take. By addressing 

this up front, you can greatly reduce the client’s 
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frustration—and your stress—throughout the 

representation. 

This does not mean that you promise your 

client her lawsuit will be over in six months. 

It means you educate her on the stages of the 

process and the purpose of each stage. That way 

she always has a sense of where she and you 

are in the process. Without that context, your 

client will feel like she’s sitting blindfolded in 

a car while you drive around in circles saying, 

“Trust me. We will get there when we get there!” 

Instead, give her the destination, a map, and 

a window view. 

The third question to ask is more of a con-

firmation. “So, at the end of this, you expect, 

_____________. Is that correct, and am I missing 

anything?” This is really the inverse of the 

first question. You have identified the client’s 

fears, and now you need him to tell you how 

he defines success. This question ensures that 

your client and you are aimed at the same 

target. The client’s response can also smoke 

out unrealistic expectations and allow you to 

correct them. 

Throughout these discussions, pay atten-

tion to your client’s tone and other nonverbal 

communication, not just her words. While some 

technology aims to eliminate lawyers or make 

us less relevant, this kind of human-to-human 

discussion highlights the value we bring. Con-

sider how much more passionately your clients 

will recommend you to others when you can 

guide them, dispel their fears, and aim for their 

goals in a personalized way.

2. Repeat Yourself
Part of our job is to teach clients enough about 

the slice of law that applies to their narrow 

situation so they are equipped to go forth and 

use it. Teaching is best done with repetition. 

Hearing a concept or definition one time is 

not enough for most people to internalize 

it. With repetition, however, the listener can 

begin to comprehend it in a useful way and 

recall it later. We become comfortable with the 

terminology used in our practice area, and it’s 

easy to define a “motion to dismiss” once and 

move on. Instead, repeat major concepts often 

and in multiple discussions with your client. 

And use plain English.
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This is where our style of practice should 

not be anchored down by the ethical rules. Yes, 

if we disclose something once, we can check 

that box. If we focus on client understanding 

and usefulness, we will still check the box, 

but we will also provide clients with useful 

information they can act on. In turn, they will 

give us more complete information about their 

matter when we need it—instead of giving it to 

us too late, or never.

3. Use Visuals 
Aside from the vocabulary gap, the primary 

reason clients do not understand and retain our 

advice is that we ask them to absorb complex 

information while we are meeting or on the 

phone. The social pressure for the client to feign 

understanding is significant. It’s human nature, 

and we all do it. You might understand what your 

doctor tells you when you see him in person. 

But once you get home and repeat it to your 

spouse, the details are already getting muddy 

and indistinct. Sometimes you understand 

parts of what your doctor says but not the 

whole explanation. Regardless, you nod with 

understanding rather than ask enough follow-up 

questions to really get it. It is the same for your 

clients: when they get off the phone with you 

and start to relay your advice to their business 

partner, or make a decision based on a court 

ruling, they might not have a clear picture to 

relay or consider. 

The problem in each of these scenarios is 

that the listener has to absorb the information 

while hearing it live and usually has no easily 

digestible way to review it later. (Your Motion to 

Compel or Services Agreement does not count 

as “easily digestible” review material.) Most 

lawyers don’t use visuals when communicating 

with clients because our work product is a stack 

of (really boring) Word documents. So, it feels 

like there is little to show. But with a small shift 

in thinking, we can actually use visuals in very 

effective ways to solve the client’s absorption 

problem. 

Consider providing video recordings of 

your explanations. This sounds daunting, but 

these are no longer difficult or expensive to 

create. You can easily record videos of your 

explanations and advice specifically for each 

client. Your firm can also maintain a library of 

videos to explain common concepts. You will be 

amazed how thirsty clients are for explanations 

about their situation. While reading our flat 

documents is boring and difficult for clients, 

watching videos that explain things to them 

is a valuable supplement (not replacement) 

to your discussions with them, and they want 

it. The benefit to you is that, as clients better 

understand your work, they will also value it 

and appreciate you more. 

If, instead of relying on memory after a call, 

your client can replay the information in private, 

his comprehension will rise steeply. And his 

business partner can hear it for himself. That 

solves both the problem of absorption and 

the difficulty of relaying the advice to another 

client party.

Your firm can also use simple things like 

a “Frequently Used Terms” sheet to define 

common terms relevant to their matter (litigation, 

family law, etc.). Take it a step further by pairing 

each definition with a simple visual image 

that cements the meaning. This enables your 

client to easily refresh her memory without the 

embarrassment of asking you to define “personal 

representative” or “motion for summary judg-

ment” again. This is simple but incredibly useful. 

Conclusion
We are in an era of shifting expectations and 

technology in the practice of law. By looking 

at your role from a slightly different angle, you 

can transform your client’s experience and 

improve your own experience in the practice 

of law at the same time.  
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Y
ou’ve written a brief, client memo, 

or other work product. What’s the 

best strategy for ensuring the piece 

sparkles? This article sets forth a 

recommended process for editing—defined 

broadly to encompass both honing your writing 

and correcting errors. Adopting such a process 

will guarantee high-quality work products that 

powerfully advance your arguments and build 

your credibility and reputation. In addition 

to a recommended editing process, this ar-

ticle includes (1) a concrete example of how 

a disciplined editing process can improve 

everything you write and (2) a sample checklist 

for document cleanups. 

The Disciplined Approach
We’ve all run across legal documents that are 

embarrassingly muddled and mistake ridden. 

Most lawyers learn basic principles of legal 

writing in law school or perhaps as entry-level 

attorneys. So the problem usually isn’t that 

lawyers don’t know how to write, but rather that 

lawyers don’t adopt a systematic approach to 

refining their writing and eliminating errors. 

Whether you’re writing for a judge, a savvy 

client, your boss, or another audience, a careful 

edit of your document is an essential—but 

often neglected—step. Part of being an effective 

advocate is ensuring that nothing detracts from 

the persuasiveness of your legal analysis. Your 

work product will be less credible if it’s beset 

by poor grammar, typos, and the like. Worse 

still, writing that is convoluted, disorganized, 

or sloppy can obscure your message altogether.

I urge lawyers to follow a formal, multilayered 

editing process. By adopting a disciplined ap-

proach to editing, lawyers can hone their writing, 

make efficient use of time, and ensure their 

final work product is consistently professional 

and persuasive.

A Recommended Editing Process
Time is an indispensable element of the rewriting 

and editing process. Lawyers are notorious for 

cobbling together documents mere minutes 

before a deadline. But to craft a compelling 

written product, you’ll need to reserve a signif-

icant block of time for multiple reads. At least 

once, you should review a hard copy rather than 

relying solely on a screen.

The editing process has several key steps: 

considering big-picture issues, boosting read-

ability, improving style, ensuring consistency 

(including formatting), and checking grammar 

and legal citations. The order in which you tackle 

these items is up to you, but it’s most efficient 

to finalize organization and sentence structure 

before turning to formatting and grammar. 

Final steps often should include peer review, 

consulting a cleanup checklist, and reading the 

document aloud.

1. Big-Picture Issues
The natural first step in the editing process is 

to ensure your writing is organized and logical. 

Consider the following big-picture elements:

 ■ Organization: Address the most important 

points first, maintain chronological order 

where possible, eliminate redundan-

cies, and break up big blocks of text with 

headings.

 ■ Substantive issues: Assess whether the 

document accurately characterizes the 

law and is clear, logical, persuasive, and 

internally consistent.

 ■ Completeness: Make sure you’ve hit all 

the relevant questions or issues. 

 ■ Tone: Ensure the tone is confident, re-

spectful, appropriately formal, and never 

belittling.

2. Readability
Once you’ve put all the pieces of your document 

in place, turn to improving readability:

 ■ Give the reader a roadmap at the out-

set by outlining the organization of the 

document.

 ■ Provide topic sentences and conclusions, 

as well as transitional phrases when 

switching gears (“Here, the facts show . . .”).

 ■ Break up overly long sentences and 

paragraphs.

 ■ Consider using bullet points.

 ■ Change legalese to plain English (“until 

now,” not “heretofore”).

 ■ Remove double negatives.

 ■ Use tense consistently, favoring present 

tense when in doubt (“the opinion states,” 

not “the opinion stated”; “next, we ad-

dress,” not “next, we will be addressing”).

 ■ Use emphasis sparingly, and choose bold 

rather than underline, italics, or (horror 

of horrors) ALL CAPS. 

Legal Editing Demystified
A Process for Polishing Your Prose

BY  GI N E T T E  C H A PM A N

DEPARTMENT   |   MODERN LEGAL WRITING
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 ■ Cut unnecessary instances of that, but 

don’t shrink from using that where it 

clarifies your meaning.

 ■ Avoid alphabet soup—only use acronyms 

and initialisms for terms that appear often.

3. Style 
Closely related to boosting readability is enliv-

ening your writing. Strategies to apply include:

 ■ Make passive voice active (“the court 

decided,” not “it was decided by the 

court”).

 ■ Eliminate wordiness (“to,” not “in order 

to,” and “during,” not “in the course of”).

 ■ Use varied sentence structures.

 ■ Avoid “throat-clearing” phrases that 

don’t add real information (“Colorado 

law recognizes,” not “it is well established 

that Colorado law recognizes”).

 ■ Change lengthy conjunctive adverbs 

(consequently, furthermore, subsequently) 

to shorter conjunctive adverbs (still, thus) 

or to conjunctions (so, but, yet, and). And 

don’t be afraid to start a sentence with a 

conjunction.

 ■ Avoid clunky nominalizations (turning 

an adjective or verb into a noun) (instead 

of “reached a decision,” say “decided”).

 ■ Try to avoid beginning sentences with 

“There are” or “It is.”

 ■ Don’t tell your reader that something is 

“clear” or “obvious.”

4. Consistency
Here are four ways to ensure your document 

is consistent:

 ■ Refer to people, places, documents, and 

courts consistently (it’s usually fine to 

use a shortened form after the first use).

 ■ Use defined terms correctly (define a 

term on first reference, and then stick 

to using the defined term).

 ■ Be consistent in using hyphens (and err on 

the side of omitting hyphens after routine 

prefixes, e.g., pretrial, nonstatutory). 

 ■ Review formatting for consistent font, 

line spacing, headings, indentations, and 

margins; remove extra spaces and para-

graph breaks; and follow any applicable 

formatting rules or standards.

5. Grammar and Typos
Checking for grammar, typos, spelling, syntax, 

and punctuation is critical. Microsoft Word’s 

spelling and grammar tool is helpful, though 

not entirely reliable. For example, it won’t catch 

uses of “statue” when you mean “statute.” Some 

lawyers use editing software such as Grammarly 

or PerfectIt. Ultimately, it’s important to use your 

own brain as part of a grammar check, referring 

as needed to a dictionary and a style book such 

as The Redbook: A Manual on Legal Style.

6. Legal Citations
Legal citations must appear wherever needed, 

must correctly represent legal authority, and 

must conform to The Bluebook: A Uniform 

System of Citation or other applicable manuals. 

7. Peer Review
After following these steps, you should have a 

near-final product. This is a great time to ask an 

eagle-eyed colleague or a legal editor to review 

your work. We all have personal writing foibles, 

and we can become blind to deficiencies when 

we’re immersed in a project, so a second pair 

of eyes is invaluable.

8. Cleanup Checklist 
Once you’ve incorporated a peer’s suggestions, 

it’s time to consult a cleanup checklist, such as 

the one provided on the following page. You 

can tailor this checklist to your own needs. For 

example, if you work in environmental law, 

you could include a reminder about properly 

referring to species names. Using a cleanup 

checklist works best when reviewing a hard copy.

9. Read Aloud
Last but far from least, you should read the 

document aloud—yes, really read it out loud! 

When I clerked at the Colorado Supreme Court, 

it was standard practice for each justice’s team of 

clerks to read aloud the justice’s draft opinions 

before release—right down to the punctuation 

marks. Lawyers who have not tried this tool 

will be floored by how many errors they catch.

A Final Note
Congratulations! Your document should now 

meet the highest standards of professionalism. 

Original
A plea of guilty was entered by 
the Defendant to the aforemen-
tioned charges on May 20th, 2019 
and the court reserved restitution 
for a period of ninety one days. 
Subsequently, the People filed a 
Motion seeking entry of an order 
for restitution within the statuto-
rily-mandated period requesting 
that the court enter resitution of 
$102,010.00 which represented 
the legal fees that the victim 
previously tendered to a law firm. 

Edits 
A plea of guilty was entered by 
the Defendant pleaded guilty to 
the aforementioned charges on 
May 20th, 2019, and the court 
reserved restitution for a period 
of ninety-one days. Subsequently, 
tThe People filed a Motion 
seeking entry of an order then 
moved for a restitution order 
within the statutorily -mandated 
period. The People requestinged 
that the court enter restitution of 
$102,010.00, which represented 
the legal fees that the victim 
previously tendered paid to a law 
firm.

Final
Defendant pleaded guilty to the 
charges on May 20, 2019, and 
the court reserved restitution 
for ninety-one days. The People 
then moved for a restitution order 
within the statutorily mandated 
period. The People requested 
restitution of $102,010, which 
represented the legal fees that 
the victim paid to a law firm.

EDITING SAMPLE 
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Here are a few additional writing practices that 

can simplify the final editing process: 

 ■ Work from a template with set styles to 

improve formatting consistency.

 ■ Configure Word to show formatting marks 

as you’re writing to reveal issues like 

extra spaces.

 ■ Double-check each legal citation as you 

write it.

 ■ Maintain (and frequently consult) a list of 

defined terms for your document.

 ■ Consult readability statistics in Word 

periodically.

 ■ Highlight any problematic wording as a 

reminder to return to it.

 ■ Keep useful references like The Bluebook, 

The Redbook, Black’s Law Dictionary, 

and a thesaurus within easy reach, and 

use them often.

Conclusion
The recommendations here don’t exhaustively 

cover best practices for editing, and what works 

for one lawyer may not work for another. The key 

point is that a thoughtful approach to editing is 

essential for important written products—and 

even for informal writing, like emails to clients. 

Adopting a standard process will remove dis-

tracting blemishes and inconsistencies from 

your written product so your work can shine.  

Ginette Chapman is a legal editor 
offering services to lawyers through 
her website, www.legaledits.com. In 
her 14 years as a Colorado attorney, 
she has worked for the federal gov-

ernment, a law firm, and the courts, including 
as clerk to Justice Gregory J. Hobbs Jr. Most 
recently, she served the restaurant industry as 
in-house counsel—ginette.chapman@gmail.com, 
(303) 330-9251.

Coordinating Editor: John Campbell, jcampbell@
law.du.edu
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 � Formatting consistency and 
precision

	� Font—type, size, color 
	� Line spacing
	� Margins, indentations, and 
justification
	� Headings—font, size, 
emphasis style, indenting, 
numbering scheme, 
capitalization 
	� Bullets/numbering—bullet 
shape/numbering style, 
indenting, capitalization, 
punctuation
	� No widows/orphans 
(dangling lines or headings 
at the top or bottom of a 
page) 
	� No extra breaks after 
paragraphs or headings 
	� No awkward line breaks, 
such as within a date         
(to fix, create a non-
breaking space)
	� Only one space after a 
period and between words 
(perform search for double 
spaces)
	� Latin terms (italicize 
only those terms that are 
italicized in Black’s)
	� Footnotes (footnote 
content should be correctly 
formatted, and footnote 
numbers should be properly 
sized and placed outside 
punctuation marks) 
	� Page numbers (correct 
numbering; appropriate font 
and size)

 � Proper punctuation 
	� No double or missing 
periods
	� Correct use of commas, 
including the Oxford 
comma (“apples, oranges, 
and bananas”) 

	� Commas appear after full 
dates 
	� Commas and periods are 
inside quotation marks; 
colons and semicolons are 
outside 
	� Proper use of that and 
which (use that in essential 
clauses without a comma; 
use which in nonessential 
clauses with a comma) 
	� Em dashes (—) are used   
for breaks in sentence 
structure, and en dashes (–) 
are used for number and 
date ranges
	� Hyphens appear in phrases 
that modify and precede a 
noun (“two-year term”) 
	� Proper integration of 
quotations

 � Accuracy
	� Dates 
	� Figures
	� Names of people, entities, 
documents, etc. (and 
consistency in how names 
are used) 

 � Terminology sensitive to gender, 
race, ethnicity, etc.

 � No confidential information 
disclosed 

 � Proper use of defined terms 
 � Numbers (e.g., spell out numbers 
less than 100 except for dates, 
money, and preceding “percent”; 
no ordinals for dates (“July 1,” not 
“July 1st”))

 � No over-use of capitalized terms 
such as in “the Federal rules” or 
“the Motion”

 � Complete, properly formatted 
legal citations

 � Spelling and grammar check
 � Global review for formatting 
slip-ups such as widows/orphans 
and missing material

CLEANUP CHECKLIST
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Appealing 
Orders in 
Probate Cases
The Finality Question
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D
etermining whether a probate court order 

constitutes a final appealable order has been 

recognized and lamented as challenging.1 

Generally, under the rule of finality for civil 

cases, an order is final if it ends the action in which it is 

entered and leaves nothing further for the court to do 

to completely determine the rights of the parties to the 

proceeding.2 

Probate cases, particularly those that involve conflict, 

are subject to complexities that have caused uncertainty 

in determining the finality of orders. This article discusses 

Colorado case law that provides guidance on determining 

the finality of probate orders.

Estate of Binford v. Gibson
Estate of Binford v. Gibson3 contributed uncertainty to 

the issue of order finality. This 1992 Colorado Court of 

Appeals decision stated that finality in probate cases 

was to be determined on a case-by-case basis, thus 

announcing a finality test for probate cases different 

from the above-stated commonly understood rule.4 This 

“issue-based” test, which required the appellate court to 

determine whether a particular order completely resolved 

an issue, was not ideal, particularly because a trial court 

is generally in a better position than an appellate court 

to make this determination. 

The Binford confusion has since been demystified, 

but what constitutes finality in a probate case continues 

to require diligent analysis. This is due to the unique 

procedural nature of the typical probate case, which usually 

begins with a request to admit a will to probate and appoint 

a personal representative to marshal and administer a 

decedent’s assets without the court’s supervision. That is 

the fundamental purpose of a probate matter. However, 

any number of separate “proceedings” can be initiated 

and pursued by claimants within a probate case while 

the estate’s administration is ongoing.5 Thus, a probate 

case may comprise more than one separately initiated 

proceeding that is unrelated to other separately initiated 

proceedings and is separable from the administration of 

the estate as a whole.6 As a result, an order of the probate 

court may be final as to one proceeding, but leave other 

matters, including the final distribution and closing of 

the estate, outstanding.

Scott v. Scott
What constitutes a final probate order can be a nail-biter 

for a practitioner trying to decide whether to file a notice 

of appeal, which must be filed with the Colorado Court 

of Appeals within 49 days of the entry of a final order.7 

Since 2006, probate practitioners have read and re-read 

the Colorado Supreme Court’s opinion in Scott v. Scott 

when confronted with a question as to a particular 

order’s finality. 

In Scott, the Court resolved the perceived confusion 

and uncertainty regarding finality in probate cases by 

confirming that the Binford “issue-based” test for finality 

does not accord with Colorado precedent.8 The Court in 

Scott intended to provide a more straightforward approach 

to the finality conundrum in probate cases, holding that 

the same rules of finality apply in probate cases as in 

other civil cases; thus, an order of the probate court is 

final if it ends the particular action in which it is entered 

and leaves nothing further for the court pronouncing 

it to do in order to completely determine the rights of 

the parties as to that proceeding.9 

There was, however, a caveat. Given the above-de-

scribed complexities, the Court recognized that the 

unsupervised administration of an estate in a probate case 

is different than most civil proceedings, and an appeal 

can become moot if a party delays filing it until the estate 

administration is complete. The Court addressed these 

probate idiosyncrasies by recognizing that a court sitting 

in probate is in a better position than the appellate court 

to evaluate the status of a “proceeding” and to determine 

whether a claim is ripe for review or there is a just reason 

to delay the appeal.10 The Court thus gave probate courts 

a deferential nod and allowed them to manage judicial 

resources by “clearly delineating the scope of a proceeding, 

applying the same rules of finality as in other civil cases, 

Appealing an order of the probate court requires diligent analysis of whether 
and when the order is final. This article examines the case law framework for this scrutiny.
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and incorporating C.R.C.P. 54(b),”11 which 

permits the probate court to allow the appeal 

of an otherwise unappealable order.

With this framework in place, the Court then 

defined “proceeding.” The rule that emerged from 

Scott is that the unsupervised administration of 

an estate may involve multiple “proceedings”; 

an initial petition outlines a set of claims and 

begins a proceeding, and subsequent pleadings 

relating to that set of claims are part of the 

same proceeding.12 Again, an order is final and 

appealable only if it leaves nothing further for 

the court pronouncing it to do to completely 

determine the rights of the parties as to that 

proceeding.13

The Fine Line
Applying Scott seems simple enough, but in 

practice it can be vexing, depending on the 

circumstances. There may be a fine line between 

the filing of a premature notice of appeal and 

the waiver of a client’s appellate rights if the 

appeal deadline passes. 

Normally, filing a notice of appeal divests 

the trial court of jurisdiction in favor of the 

appropriate appellate court.14 The transfer of 

jurisdiction prevents modification of an order 

subject to an appeal and permits the appellate 

court to take on the task at hand: reviewing a 

trial court’s determination on the record in 

existence at the time it was made. On the other 

hand, if a final order is issued and a notice of 

appeal is not timely filed, the opportunity for 

review is gone forever.

Under such circumstances, it may be tempt-

ing for a lawyer to file a “protective” notice of 

appeal to preserve a client’s right when there 

is any question as to finality. But Colorado 

appellate courts expect, and a practitioner 

must be prepared to deliver, a diligent analysis 

before appealing an order in a probate case. 

The filing of a protective notice of appeal to 

preserve a client’s appellate rights should be 

a rare occurrence.15 A cavalier approach could 

result in sanctions, for reasons articulated in 

Chavez v. Chavez.16

Chavez v. Chavez
The Colorado Court of Appeals recently applied 

Scott in Chavez v. Chavez. The Court provided 

practitioners a unique opportunity to peek 

behind the curtain and gain valuable insight 

into how the Court views the issue of finality 

and the associated challenges faced by probate 

practitioners. Chavez is a gift to practitioners 

seeking guidance on whether and when to file 

an appeal, and appellate and probate prac-

titioners should consider it required reading 

when considering options, especially after a 

client has received an unfavorable order while 

a probate matter is still pending.

The Court in Chavez used the premature filing 

of a notice of appeal as an opportunity to publish 

a decision that clarifies the Court’s procedure 

for reviewing motions and screening appeals 

for jurisdictional defects. Chavez delivered a 

roadmap for analysis.

The probate matter in Chavez was a protec-

tive proceeding under the Colorado Uniform 

Guardianship and Protective Proceedings Act, 

CRS §§ 15-14-101 et seq., in which a conservator 

was appointed to administer a protected person’s 

estate. In addition to administering the conser-

vatorship estate under the court’s jurisdiction, 

the conservator filed a petition on the protected 

person’s behalf against the protected person’s 

former agent, alleging claims including breach 

of fiduciary duty, theft, unjust enrichment, and 

surcharge damages in the nature of attorney 

fees under CRS § 15-10-504(2). The case thus 

exemplifies the dichotomous nature of probate 

cases, in that the primary initial purpose of the 

proceeding was the appointment of a fiduciary 

to administer a conservatorship estate but 

the conservator’s petition initiated a separate 

“proceeding” seeking specific relief against 

an agent. 

After a jury found the agent liable for theft and 

breach of fiduciary duty and further found that 

he was unjustly enriched, the agent filed a notice 

of appeal. This notice was clearly premature 

because the trial court had not yet determined 

the issues of prejudgment interest and attorney 

fees as damages.17 The notice was accompanied 

by a motion to determine jurisdiction through 

which the appellant requested that the Court 

of Appeals determine, as a threshold matter, 

whether the order being appealed was final. 

Each of the above factors played a role in 

the opinion, but Chavez clearly delivered four 

fundamental messages that, if followed, will 

create efficiencies for litigants and courts.

Avoid Premature Notices of Appeal 
The Chavez Court explicitly stated a self-evident 

maxim: When a notice of appeal is filed prema-

turely, resources are wasted by automatically 

triggered appellate procedural requirements and 

by uncertainty that is injected into the proceeding 

below.18 In a probate case, that uncertainty can 

become exacerbated if separate proceedings 

are pending in the same matter and the trial 

court and parties are unsure of the trial court’s 

jurisdictional authority.

FEATURE  |  APPELLATE LAW

“
But Colorado 

appellate courts 
expect, and a 

practitioner must 
be prepared to 

deliver, a diligent 
analysis before 

appealing an order 
in a probate case. 

The filing of a 
protective notice of 
appeal to preserve 
a client’s appellate 
rights should be a 
rare occurrence.  

”
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The uncertainty associated with a premature 

notice of appeal can cause delay of unpredictable 

length. The Court in Chavez outlined the Court's 

robust internal screening process for identifying 

and addressing jurisdictional defects, including 

lack of finality. However, this screening process 

does not happen overnight, and experience 

dictates that it can play out over months. 

Scott is the Law 
Chavez was unequivocal that Scott governs 

finality. Each case has its unique attributes, but 

the purpose of Scott has always been to clarify 

the jurisdictional inquiry, not complicate it. 

A probate “proceeding” is either defined by 

the Probate Code or it is framed by a petition 

and all subsequent pleadings that relate to the 

claims set forth in the petition. An order that 

leaves nothing further for the court to do to 

completely determine the rights of the parties 

as to that proceeding is final.

For example, in Chavez the order the ap-

pellant wished to appeal would certainly have 

been an appealable final order if it had resolved 

prejudgment interest and the issue of attorney 

fees as damages. Despite the fact that the conser-

vatorship proceeding as a whole was ongoing, 

there would have been nothing more for the 

court to do to fully adjudicate the conservator’s 

claims against the protected person’s former 

agent once damages and interest were awarded.

It is Counsel’s Responsibility 
to Determine Finality
The Chavez Court addressed the appellant’s mo-

tion to determine jurisdiction by first describing 

the process for dealing with any motion filed 

in an appellate proceeding. The Court began 

by stating that motions practice in the Court 

of Appeals is “quite limited.”19 The Court then 

outlined various routes a motion for relief may 

take after being filed and the potential tension 

that could arise if, for example, the Court’s 

merits division were to disagree with its motions 

division. In the opinion’s closing paragraphs, 

the Court characterized a request to determine 

jurisdiction as advisory in nature and expressly 

disapproved of the practice.20

The message in this regard is clear. First, 

only rare cases will involve a genuine issue of 

finality. In such cases, counsel may consider 

filing a protective notice of appeal as a useful 

litigation tool. But if this tool is used frivolously, 

groundlessly, or for an improper purpose, 

the Court of Appeals may consider imposing 

sanctions for misuse.21

Second, counsel is responsible for making a 

diligent and informed determination regarding 

finality before filing a notice of appeal. When 

exceptional circumstances arise and after 

diligent inquiry counsel deems a protective 

notice of appeal appropriate, the uncertainty 

that led to such a filing must be brought to the 

Court of Appeals’ attention within the notice 

itself.22 Doing so helps ensure the efficiency of 

the Court’s jurisdictional screening process. 

It may also alert the opposing litigant to a 

bona fide jurisdictional question, providing an 

opportunity for the filing of a prompt motion to 

dismiss that will ripen the issue to the benefit 

of all parties, the Court of Appeals, and the trial 

court, as discussed below.

Move to Dismiss a Premature 
Notice of Appeal
The Chavez Court left little to the imagination 

about how opposing parties should address 

a premature notice of appeal: File a prompt 

motion to dismiss pursuant to C.A.R. 27.23 It 

appears that the Court views the prompt filing 

of such a motion as an augmentation of its 

jurisdictional screening process. Moreover, if 

all counsel in a particular case are navigating 

the finality issue using the Chavez map, only 

good faith questions as to finality should end 

up being submitted for resolution.

Scott, Chavez, and CRCP 54(b)
CRCP 54(b) permits a trial court to “direct the 

entry of a judgment as to one or more but fewer 

than all of the claims or parties only upon an 

express determination that there is no just reason 

for delay and upon the express direction for the 

entry of judgment.”24 Rule 54(b) may provide a 

more appropriate avenue for a lawyer who is 

genuinely baffled by the finality conundrum in 

a particular case, probate or otherwise. After 

all, the Scott Court spilled considerable ink 

establishing the rule’s applicability to probate 

cases even though it did not apply to the facts 

at hand.25 Scott instructed:

The probate court is in a better position than 

the appellate court to evaluate the status of 

a proceeding and to determine whether a 

claim is ripe for review or whether there is 

just reason to delay an appeal. As explained 

in greater detail in the succeeding sections, 

the probate court can better manage judi-

cial resources by clearly delineating the 

“
A probate 

‘proceeding’ is 
either defined by 
the Probate Code 

or it is framed 
by a petition and 

all subsequent 
pleadings that 

relate to the 
claims set forth in 

the petition. An 
order that leaves 
nothing further 
for the court to 

do to completely 
determine the 

rights of the 
parties as to that 

proceeding is final.  

”
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NOTES

1. See In re Estate of Scott, 151 P.3d 642, 644 
(Colo.App. 2006)  (“The supreme court in 
Scott, supra, noted the difficulties encountered 
by appellate courts in discerning whether an 
order of the probate court is a final, appealable 
order.”) (citing Scott v. Scott, 136 P.3d, 892, 896 
(Colo. 2006)).
2. Harding Glass Co. v. Jones, 640 P.2d 1123, 
1125 n.2 (Colo. 1982). Spoiler alert: the same 
standard applies in probate cases. Scott, 136 
P.3d at 896; Chavez v. Chavez, 465 P.3d 133, 
140 (Colo.App. 2020).
3. Estate of Binford v. Gibson, 839 P.2d 508 
(Colo.App. 1992).
4. Id. at 510.
5. Colorado’s Probate Code and probate court 
jurisdiction cover much more territory than the 
administration of decedents’ estates. The Code 
provisions also provide the statutory scheme 
for administration of guardianship proceedings 
and conservatorship estates, and for the 
supervision and administration of various trust 
proceedings. All these matters are subject to 
the same complexities as the administration 
of a decedent’s estate, as each matter 
could encapsulate any number of separate 
proceedings.
6. See Scott, 136 P.3d at 896. See also In re 
Estate of Sandstead, 897 P.2d 883 (Colo.
App. 1995) (one proceeding was initiated for 
construction of a will, and a second proceeding 
related to administration of decedent’s estate).
7. C.A.R. 4(a).
8. Scott, 136 P.3d at 896.
9. Id.
10. Id.
11. Id.
12. Id. at 896–97.
13. Id. at 896.
14. C.A.R. 3(a); Chavez, 465 P.3d at 138.
15. Chavez, 465 P.3d at 140.
16. Id. at 140–41.
17. Id. at 140.
18. Id. at 138.
19. Id. at 137.
20. Id. at 141–42.
21. Id. at 140–41.
22. Id. 
23. Id. at 141.
24. CRCP 54(b).
25. Scott, 136 P.3d at 897–98.
26. Id. at 896.
27. For a comprehensive look at interlocutory 
appeals when there is no final order and no 
Rule 54(b) certification, see Masciocchi and 
Van Bockern, “Civil Interlocutory Appeals in 
Colorado State Courts,” 49 Colo. Law. 38 (Oct. 
2020).
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scope of a proceeding, applying the same 

rules of finality as in other civil cases, and 

incorporating C.R.C.P. 54(b).26

It stands to reason that when a legitimate 

question is posed about finality in a probate 

case, Colorado’s appellate courts prefer that 

counsel give the trial court an opportunity to 

weigh in through a Rule 54(b) motion.27

Conclusion
The issue of finality in some probate cases is 

understandably confounding. However, Scott, 

Chavez, and CRCP 54(b) provide a roadmap 

to guide counsel through a diligent analysis 

to reach the appropriate procedural decision 

in a given case.  
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This article addresses proactive fire prevention efforts that ski areas can take to lessen financial impacts 
from forced closures and evacuations as well as potential wildfire-related liabilities. 

V
isits to public lands—many of which 

include a visit to a ski area—have 

increased by about 15% over the last 

decade.1 During that same period, 

the frequency and intensity of wildfires in the 

American West have also increased, fueled by 

climate change and a reckoning of decades of 

fire suppression.2 Compounding the financial 

strain of wildfires, the ski area industry lost an 

estimated $2 billion when COVID-19 clipped 

the 2019–20 ski season short, and the chal-

lenges continue as resorts attempt to operate 

while keeping guests safe and complying with 

pandemic-related restrictions.3 

This article surveys the landscape of ski area 

management with a focus on the challenges 

facing ski areas in managing wildfire risks. 

It covers the legal framework governing fire 

mitigation projects on public lands and proposes 

measures ski areas can take to meet their legal 

obligations, build relationships with decision 

makers, increase preparedness in the event of 

a wildfire, and, ultimately, reduce their risk.

Public Lands Ski Areas 
Federal public lands make up nearly half of 

the total land area of the American West.4 In 

terms of land management, ski areas account 

for only a minute portion of a much vaster 

system—one tenth of one percent of all national 

forest lands—but in managing the impacts of 

human use, ski resorts require a great deal of 

attention.5 And they drive revenue. Ski areas 

pay $37 million in annual rental payments 

to the US Forest Service (Forest Service), the 

managing federal agency, and contribute 

billions of dollars each year to the economy.6 

The unique history of this ski area/agency 

partnership has resulted in challenges that 

require attention and resources to address the 

growing threat of wildfire. 

Managing the Ski Areas
Relatively remote western national forest lands 

offer ideal mountain terrain for ski areas. Indeed, 

after hiking, downhill skiing/snowboarding 

is the second most popular use of national 

forests.7 Of the 160 ski areas that operate in 

the American West,8 122 of them operate on 

Forest Service land.9 As a result, there is a long 

history of agency management of skiing and 

other alpine sports on public lands. 

For most of the twentieth century, the per-

mitting process for ski areas on public lands 

was, in the Forest Service’s own words, both 

“cumbersome and confusing.”10 In the 1960s 

and 1970s, Congress increasingly endorsed 

a multiple-use philosophy for public lands, 

giving the Forest Service greater discretion in 

management.11

To simplify the permitting process for ski 

areas and to balance competing management 

interests, Congress passed the National Forest 

Ski Area Permit Act of 1986 (the 1986 Act),12 

which established a single, more streamlined 

permitting process for ski areas on national 

forest lands, allowing the Forest Service to 

issue 40-year special-use permits (SUPs) for 

ski area operations.13  

Expanding Summer Operations 
Starting in the early 2000s, ski areas began to 

shift their formerly winter-dependent business 

model by installing or increasing summer 

operations.14 Several considerations drove 

this shift. Changing climate patterns have led 

to unpredictable snowpack levels from year to 

year,15 causing swings in revenue as ski seasons 

vary in quality and length.16 By 2050, the winter 

season at ski areas could be reduced by as much 

as a third, an issue that snowmaking cannot 

sustainably solve.17 Many ski areas have filled 

that gap with increased summer activities to 

round out their annual revenues.18 

Initially, as ski areas developed summertime 

recreational offerings, the extent of the Forest 

Service's authority over these additional activ-

ities was uncertain.19 While permits for these 

activities were largely approved at the discretion 

of the Forest Service, the 1986 Act expressly 

allowed for only Nordic and alpine skiing, 

not activities like mountain biking, ziplining, 

or other summer recreation.20 In response, 

“
Of the 160 ski 

areas that operate 
in the American 

West,  122 of 
them operate on 

Forest Service 
land.  As a result, 

there is a long 
history of agency 
management of 
skiing and other 
alpine sports on 

public lands.   
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Congress enacted the Ski Area Recreational 

Opportunity Enhancement Act of 2011. This 

legislation allowed ski areas on federal lands 

to offer summer activities without the burden 

of obtaining new permits and, as a result, 

expanded opportunities for ski areas to offer 

recreational activities year-round.21

Ski areas have benefited from investing 

in more summer infrastructure and staffing, 

and they now host hundreds of thousands of 

visitors each summer who infuse millions into 

ski town economies during what was once the 

off season.22 For example, at Utah’s Sundance 

Mountain Resort, the summer of 2015 was 

more profitable than any previous winter.23 

Even before accounting for summer activities, 

the ski industry is a powerful economic driver, 

contributing approximately $29 billion to the 

country’s gross domestic product.24 The ski 

industry in Colorado alone generates nearly 

$5 billion annually, a significant economic 

impact to the state.25 With summer offerings 

increasing, the economic force of ski areas will 

likely remain significant, despite the impacts 

of the COVID-19 pandemic on the industry. 

Climate Change and 
Poor Wildfire Management
The catastrophic 2020 wildfire season (a season 

is defined as the range between what is typically 

the year’s first large fire to the year’s last) was a 

powerful reminder that the changing climate 

is affecting the American West in many ways.26 

Increasing average temperatures, extreme 

variances in precipitation levels from year to 

year, more frequent and intense droughts, and 

more severe weather events will present ongoing 

challenges for mitigation and adaptation.27 One 

of these challenges, wildfire, is the perennial 

bane of the American West.28 Eight of the top 

10 most wildfire-prone states—Arizona, Cali-

fornia, Colorado, Idaho, Montana, New Mexico, 

Utah, and Wyoming—are Western states with 

significant ski area operations on public lands.29  

In addition to climate change, years of 

poor forest management have contributed to 

an increase in the frequency and intensity of 

wildfires. Decades of fire suppression, once 

practiced as part of normal forest management 

and made famous by the mascot “Smokey Bear,”30 

have created unmanageable swaths of dense 

fuel.31 Without natural burns to periodically 

clear downed trees and brush, national forest 

lands have become tinder boxes. And climbing 

annual temperatures have increased the length 

of summers and the number of hot days, drying 

out fuel.32 As a result, wildfires have become 

larger, hotter, and more destructive than ever.33 

The increase in wildland-urban interface 

(WUI) (the area where human development 

meets the forest) across the West further 

contributes to the growing destructive power 

of wildfire.34 From 1990 to 2010, WUI grew 

dramatically in terms of the number of new 

houses in the interface (41%) and land area 

classified as WUI (33%).35 In Colorado, the 

number of people living in WUI increased 

by 45% from 2013 to 2018.36 The growth in 

WUI means that firefighting must increasingly 

focus on structure protection, causing shifts in 

technique and planning.37

At the same time, the Forest Service has 

struggled to meet the demands of fighting fire on 

the millions of acres of Western public lands.38 

Wildland fire management comprises 45% of the 

Forest Service’s 2021 budget request, compared 

to only 16% of the agency’s budget in 1995.39 

In 2017—the Forest Service’s most costly fire 

season to date40—the agency spent more than 

$2.4 billion on fire suppression.41 This focus on 

firefighting has diverted funding from the Forest 

Service’s other programs, including, ironically, 

fire mitigation initiatives.42 To address this issue, 

in 2018 Congress passed a “fire fix,” granting the 

Forest Service and Department of the Interior 

(DOI) authority to tap into additional funds 

($2.35 billion in 2021) when wildfire suppression 

funding is exhausted.43 But even with the fire fix, 

wildfire management costs dominate the Forest 

Service’s discretionary budget,44 and non-fire 

Forest Service personnel have decreased by 39% 

since 1995.45 And, for the foreseeable future, 

the demand for firefighting is not going away. 

Since 2010, an average of more than 64,000 

wildland fires have burned about 6.5 million 

acres of land in the US annually, and about 63 

million acres of national forest lands are “at 

risk of uncharacteristically severe wildfires.”46

Ski areas are at the center of these concerns, 

regardless of good snow seasons, as climate 

impacts are felt regionally. In June 2019, for 

example, snowpack in high elevations in the 

American Rocky Mountains was much higher 

than average, reducing fire danger in these 

areas.47 At the same time, the Canadian Rockies 

in Alberta burned, and fire activity there was at 

or above average for that same period.48 With 

increasing summer activities and a shift toward 

year-round business models, the economic 

risk to ski areas from wildfires will only grow, 

“
Even before 

accounting for 
summer activities, 

the ski industry 
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economic driver, 
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whether or not the inches of snow pile up 

during the winter.

The Legal Framework 
for Wildfire Risk Mitigation  
Ski areas operating on national forest lands must 

adhere to extensive federal laws and regulations. 

The most prominent and demanding are the 

procedural requirements of the National Envi-

ronmental Policy Act (NEPA).49 NEPA requires 

the Forest Service and other federal agencies 

to consider environmental impacts before 

approving activities such as wildfire mitigation 

projects by private parties on federal land. 

The level of analysis and documentation that 

NEPA requires depends on a project’s scope, 

complexity, and potential impacts. 

Typically, an agency must prepare an En-

vironmental Assessment (EA) to determine 

whether a proposed action is likely to have a 

significant effect on the environment. If so, the 

agency must then prepare a lengthier Environ-

mental Impact Statement (EIS) analyzing the 

effects of the proposed action in comparison 

to alternatives.50 The EA and EIS processes can 

take months, if not years, to complete. Some 

activities, however, do not require full NEPA 

review because they are subject to a categorical 

exclusion (CE).51 These activities do not require 

an EA or EIS because the agency has previously 

determined that they do not have a significant 

effect on the environment.52 

Using a CE for small-scale wildfire mitigation 

projects can save time and money.53 For larger 

wildfire mitigation projects, Congress enacted 

the Healthy Forests Restoration Act (HFRA) 

to speed up the regulatory process.54 HFRA 

aims to accelerate wildfire mitigation activities 

through (1) categorical exclusion of qualifying 

activities and (2) expedited NEPA review of 

hazardous fuel reduction projects that do not 

qualify for a CE.

CEs that may apply to wildfire mitigation 

projects include:

 ■ harvest of trees in areas not more than 

250 acres to control insects or disease,55 

or to salvage dead or dying trees;56

 ■ timber stand improvement activities, 

including thinning, brush control, and 

prescribed burning;57

 ■ harvest of live trees not to exceed 70 acres;58  

 ■ “hazardous fuel reduction projects” in 

certain national forest areas,59 including 

prescribed fire, mechanical thinning, and 

installation of fire breaks;60 and  

 ■ projects to address insect or disease 

infestation.61 

In addition to an expedited review process, 

qualifying hazardous fuel reduction projects 

that do not meet the criteria for a CE receive 

preferential treatment because HFRA relaxes 

NEPA’s requirement that the agency analyze 

project alternatives.62

In June 2019, the Forest Service announced 

a proposal to streamline NEPA procedures in 

an effort to increase efficiency.63 Over a year 

in the making, the NEPA rule was finalized on 

November 19, 2020.64 The Forest Service rule adds 

new CEs and expands existing ones, including 

a CE that covers special uses of National Forest 

lands requiring less than 20 acres of land.65 

This CE is intended to cover fire mitigation, 

among other activities.66 The new rule could help 

reduce administrative expenses and streamline 

approval processes as ski areas look to reduce 

their wildfire liability and take steps to mitigate 

wildfire risk.

Analyzing and Mitigating the Risks
A wildfire, like any natural disaster, has 

wide-ranging impacts. For ski areas, three 

categories of risk may be particularly detrimental: 

legal liability for ignition of a wildfire, temporary 

closure of a ski area due to a nearby blaze, and 

damage to difficult-to-replace infrastructure and 

assets. There are several mitigation measures that 

ski areas can undertake to manage these risks.

Civil and Criminal Liability
Given that ski areas span large swaths of forested 

lands likely to include dry fuels, resort operators 

must take care to ensure that their workers 

operate responsibly with respect to fire risk. 

A wildfire sparked by the conduct of a ski area 

employee or contractor can expose the operator 

to significant liability. 

Those whose property is damaged by a 

wildfire started by a ski area’s operations have 

a wide variety of claims for damages available 

to them. Depending on the circumstances, a ski 

area could be held civilly or criminally liable for 

starting a wildfire.67 State statutes typically limit 

liability to fires started with specific degrees 

of culpability, that is, intentional, reckless, or 

negligent behavior. But the inquiry as to a party’s 

culpability is fact-specific and typically entails 

expensive litigation, so a resort is likely to expend 

significant resources defending itself, even if it 

ultimately prevails in a lawsuit. Additionally, 

both federal and state governments may seek 

“
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to hold parties liable for firefighting expenses, 

which can climb into the millions.68

A damages award against a private party 

that starts a wildfire can be expensive. For 

example, the Forest Service, State of California, 

and private parties sued a logging company 

and its contractor for more than $1 billion 

after inspectors concluded that a bulldozer 

operator negligently caused a wildfire by striking 

a rock.69 That fire burned 65,000 acres, including 

more than 46,000 acres of National Forest land. 

Although a judge dismissed the state’s lawsuit, 

the companies eventually settled with the 

federal government for about $122.5 million.70 

The US Attorney’s Office for the Eastern District 

of California alone has secured settlements for 

wildfire liability with private parties totaling 

$200 million since 2012.71

Ski area operators should exercise diligence 

and care in developing the area’s core operational 

framework. This includes thoroughly document-

ing wildfire risk management, implementing 

regular internal and external assessments, 

ensuring compliance with internal fire preven-

tion policies, and continually evaluating areas 

of improvement. These steps should be taken 

throughout the development of fire mitigation 

and response planning and be part of standard 

employee training.

Ski areas should also invest in developing fire 

management plans. The plans should identify 

the wildfire risks particular to their resorts and 

define an approach to manage those risks. The 

overarching plan should include operational 

components targeting preparedness, emergency 

response, and prevention.72 Such plans, if made 

available to all employees and followed during a 

wildfire event, can help an operator demonstrate 

that it met the applicable standard of care. A 

plethora of resources for developing such plans 

exists that have already been used by several ski 

areas.73 Additionally, hiring fire safety consultants 

to conduct regular fire risk assessments can 

further prove that the ski area is operating with 

reasonable care and diligence.74 Ski areas can 

also implement fire alert procedures to improve 

response times to fires by both ski area employees 

and local fire responders.

To be effective, the above actions must be 

understood and implemented by employees. 

Therefore, employee training should com-

prehensively address wildfire risk, prevention 

strategies, and alert processes. Each employee 

should have a thorough knowledge of the risk of 

wildfire ignition and his or her role in identifying 

and reporting risks immediately. Regular training 

refreshers are advisable, particularly during 

the transitional periods between winter and 

summer operations. 

In short, ski area operators can implement 

and document processes that demonstrate their 

care in understanding and preventing wildfire 

risk. These efforts will not only help the ski area 

respond effectively in the event of a wildfire but 

also help mitigate liability in later litigation.  

 
Temporary Closures
Evacuations and closures during operating 

season can have substantial financial impacts 

as ski resorts miss out on revenue not only 

from on-mountain activities but also from 

resort-owned dining, lodging, and retail estab-

lishments.75 In the arid West, multiple ski areas 

and their base villages have been evacuated 

due to wildfire.76 During summer 2018, Arizona 

Snowbowl and Purgatory Resort in Colorado 

were both forced to shut down operations due to 

National Forest closures.77 Red Lodge Mountain 

in Montana even experienced a wildfire evacu-

ation during the ski season in 2015.78 

Flames do not need to reach a ski area’s 

boundaries to trigger closures, nor does there 

need to be an active fire nearby.79 The Forest 

Service has authority to close or restrict the use 

of National Forest land, roads, and trails due to 

wildfire risk, and they do not need input from 

resort ownership to do so.80 However, because 

of their great impact on ski areas,81 closures are 

considered a measure of last resort, and Forest 

Service policy dictates closures for the smallest 

geographic area possible. They are only to be 

used when “high to extreme fire danger exists 

and is predicted to persist,” and most other 

prevention measures have already been taken.82  

When fire danger is high, land managers 

may impose fire restrictions before resorting to a 

closure. Stage 1 restrictions do not significantly 

impact ski area operations, beyond prohibiting 

campfires and outdoor smoking.83 Stage 2 

restrictions typically ban driving off established 

roads and could therefore impact summer 

maintenance and construction operations.84 The 

Forest Service may exempt lessees or permittees 

from those restrictions, but exemptions are rare.85

In determining when to institute fire restric-

tions or closures, agencies consider weather and 

fuel conditions, the availability of firefighting 

resources, and public safety.86 These risk factors 

are balanced against socioeconomic consider-

ations, including the impacts on tourism and 

permittees.87 However, public and firefighter 

safety remain top priorities.
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Because closure is a balancing consideration 

by the Forest Service and/or local authorities, 

ski area operators should establish a line of 

communication and a working relationship 

with these decisionmakers. Given the interplay 

among ski areas and local communities, it is 

important to develop the relationship between 

ski area operators and wildfire officials early and 

to strengthen it often. Also, some officials may 

think of ski areas as mostly seasonal economic 

drivers, so operators should provide officials 

with the average number of visitors by month 

and monthly revenue. This seasonal activity 

data can help officials weight the risks of closure 

against the risks of fire. 

In addition to establishing informal lines 

of communication, ski areas should develop 

formal consultation protocols. For example, 

signing a memorandum of understanding or 

similar agreement with the local firefighting 

force as well as one with the Forest Service 

can solidify good existing practices or establish 

new ones. A resort’s operations plan and/or 

its fire mitigation and suppression plan can 

include steps for notification and consultation 

during periods of potential closure.88 Factors 

that ski areas should consider including in 

such agreements include points of contact, 

timing of notices, requirements for commu-

nicating with the ski area prior to closure, a 

timeline for closure decisions, parameters for 

closure enforcement, and other information 

beneficial to both firefighting officials and ski 

area operators. 

Damage to Infrastructure 
Infrastructure damage presents an increasingly 

significant risk to ski areas as they develop 

structures for summer activities—including 

facilities for ziplining, mountain coasters, and 

alpine slides—and maintain difficult-to-replace 

structures, such as ski lifts and slope-side lodges. 

Some ski areas have already faced the 

worst case scenario of direct wildfire damage. 

Ski Apache in New Mexico lost three lifts and 

two structures and suffered damage to 65 

acres of terrain during the 2012 Little Bear 

Fire. Fortunately, the resort had a fire plan in 

place and was able to deploy its snowmaking 

equipment to fight the fire.89 Pajarito Mountain 
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Ski Area, also in New Mexico, was similarly 

impacted by wildfire in July 2011. The resort lost 

two lifts to the fire and was unable to replace 

them before the next ski season. The impacts 

of these fires lingered long after the flames 

were extinguished. Ski Apache was not able 

to complete restoration of the lands burned 

in 2012 until late 2018 due to the difficulty of 

operating heavy equipment on the resort’s 

steep terrain.90 Similarly, as recently as 2017, 

Pajarito was still feeling the effects of the fire. 

The resort had to close one lift for a month 

during ski season when a tree in the burn area 

broke and struck the line.91 

Proactive fire mitigation tactics, including 

selective thinning of surrounding tree stands, 

clearing defensible spaces around structures, 

and maintaining access routes for firefighters all 

help ski areas reduce the risk of infrastructure 

damage. Under a variety of CEs discussed above, 

ski areas may use methods such as prescribed 

fire, mechanical thinning, and installation of 

fuel breaks and fire breaks without undergoing 

the full NEPA EA or EIS processes. 

Additionally, consulting with experts on 

reducing wildfire risk helps with the develop-

ment of robust plans. Wildland fire experts with 

the Forest Service, local fire departments, and 

private consulting firms can provide detailed, 

useful suggestions for mitigation measures. 

And conferring regularly with local firefighting 

experts may help the response effort if a fire 

erupts within the ski area itself. 

For example, in Steamboat Springs, ski area 

operators worked with local fire departments 

and the Forest Service fire unit to discuss 

how snowmaking hydrants could help with 

firefighting.92 The ski area even took the step 

of building adaptors to fit the snowmaking 

hydrants to the firefighters’ hoses, pumper 

trucks, and other equipment.93 Measures like 

these can help firefighters act more quickly and 

effectively should a fire threaten a ski area.94

Finally, when developing a memorandum 

of understanding or framework agreement 

with local firefighting officials, ski areas should 

consider addressing a firefighting plan for the 

possibility of wildfire within ski area boundaries. 

Providing maps and information on buildings 

and infrastructure could help firefighters pri-

oritize in a situation that necessitates difficult 

decisions. 

Conclusion
In the West, wildfire is an inevitability. Even a 

wet spring such as 2019’s can result in more 

fuel for a dry autumn fire season. And in a 

year as dry and hot as 2020, the question is not 

whether to expect large, destructive wildfires, 

but what the extent of the damage will be. 

Year-round vigilance and preparedness are 

the most important tools in safeguarding 

against wildfire. Ski areas can implement the 

forward-thinking strategies discussed above 

to reduce risk to their visitors, facilities, and 

bottom lines.  
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Disposition of 
Pre-Embryos 

upon Dissolution 
of Marriage 
in Colorado

BY  PA IGE  M AC K E Y  M U R R AY

This article discusses recent developments in Colorado law regarding the 
disposition of pre-embryos upon dissolution of marriage.
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I
n the most recent report on assisted repro-

ductive technology (ART), the Centers for 

Disease Control (CDC) reported 284,385 

ART cycles in the United States in 2017.1 

In general, in vitro fertilization (IVF) is the 

most common type of assisted reproductive 

technology.2 IVF involves extracting a woman’s 

eggs from her ovaries, fertilizing them with 

sperm in the laboratory, and then returning 

them to a female patient or gestational carrier 

or donating them to another patient.3

The IVF process often results in the cre-

ation of more pre-embryos than a couple can 

immediately use, and usually those excess 

pre-embryos are cryopreserved and stored 

for potential future use.4 The exact number of 

pre-embryos in storage in the United States is 

unknown, but researchers estimate there are 

at least 400,000.5 

Couples who divorce after the cryopreserva-

tion of excess pre-embryos may find themselves 

in disagreement over the future of those unused 

pre-embryos. The disposition of pre-embryos 

upon divorce is a developing area of law fraught 

with political and emotional consequences.6 

In 2018 and 2019 the Colorado Supreme 

Court and Court of Appeals published their first 

opinions on the disposition of pre-embryos of 

divorced couples. The first case was the Supreme 

Court’s October 2018 opinion in In re Marriage 

of Rooks (Rooks II).7 While Rooks II was pending, 

the Court of Appeals was considering In re 

Marriage of Fabos and Olsen, released in May 

2019.8 To date, Colorado appellate courts have 

published no other cases addressing this issue.  

The Legal Status of IVF Pre-Embryos
One of the foundational principles that guides 

courts in determining how to resolve disputes 

over pre-embryos is whether pre-embryos 

are considered “persons” under the law. In 

Colorado, a pre-embryo is not granted the 

same legal status as a person. CRS § 13-21-1204, 

involving damages for unlawful termination of 

pregnancy, and CRS § 18-3.5-110, regarding 

criminal offenses against pregnant women, 

both provide that “[n]othing in this [part 12/

article] shall be construed to confer the status 

of ‘person’ upon a human embryo, fetus, or 

unborn child at any stage of development prior 

to live birth.”9 Recently, the Colorado Supreme 

Court concluded that a “person” for purposes 

of the child abuse statute, CRS § 18-6-401(1)

(a), does not include a fetus that is later born 

alive.10 This conclusion that a pre-embryo is 

not granted the same legal status as a person is 

shared by many courts throughout the country.11 

The Three Approaches to Disposition 
of Pre-Embryos
In Rooks II the Supreme Court analyzed cas-

es from other jurisdictions and enumerated 

three main approaches courts have adopted 

or combined when resolving disputes over 

pre-embryos: 

1. interpreting the parties’ contract or 

agreement regarding disposition of the 

pre-embryos;

2. balancing the parties’ respective interests 

in receiving the pre-embryos; and/or 

3. requiring the parties’ mutual contempo-

raneous consent regarding disposition of 

the pre-embryos.12 

The Rooks II decision was split, with the 

four-justice majority adopting the contract 

approach and, where no express contract ap-

plies, the balancing of the interests approach. 

A three-justice dissent, written by Justice Hood 

and joined by Chief Justice Coats and Justice 

Samour, would have adopted the mutual con-

temporaneous consent approach. 

The Contract Approach
The contract approach requires enforcement 

of any agreement entered into by spouses with 

respect to disposition of pre-embryos upon 

dissolution.13 These agreements are usually 

required by a clinic performing IVF services 

and in some states are required by statute.14 

Commonly, clinic agreements ask spouses to 

choose from a number of options for disposition 

of the pre-embryos under a variety of situations, 

such as death, divorce, or abandonment of the 

pre-embryos.15 

However, the contract terms do not always 

clearly determine the fate of the pre-embryos. 

For instance, in Rooks II, the written agreement 

with the fertility clinic did not specify what to 

do with the pre-embryos in the event of divorce 

and instead left the question to the courts.16 

The agreement provided that in the event of 

husband’s death, the pre-embryos should be 

“[t]ransferred to the care of the female partner 

if she wishes,” but if wife died, the pre-embryos 

should be “[t]hawed and discarded.”17 If both 

died, the couple agreed the pre-embryos should 

be discarded.18 The agreement further stated 

that in the event of dissolution of marriage, “the 

disposition of our embryos will be part of the 

divorce/dissolution decree paperwork,” and 

the fertility clinic “may deal exclusively with the 

person to whom all rights in the pre-embryos 

are awarded.”19 The agreement also provided 

that “‘[i]n the event that the divorce/dissolu-

tion decree paperwork does not address the 
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disposition of the embryo(s),’ the pre-embryos 

should be thawed and discarded.”20

The district court had interpreted this lan-

guage to mean that the couple intended the 

pre-embryos to be thawed and discarded in the 

event of divorce if they could not achieve “mutual 

resolution.”21 As a result, the court concluded 

that, under the contract approach, husband 

should receive the pre-embryos because he 

wished to discard them.22 

The Court of Appeals and Supreme Court 

disagreed, finding that there was an “absence 

of enforceable contract terms on the issue,”23 

and thus the contract “does not resolve how 

the pre-embryos should be allocated in the 

event of divorce.”24 

Similarly, in Fabos and Olsen, the Court of 

Appeals determined there was no express agree-

ment on the disposition of the pre-embryos in 

the event of a divorce.25 In that case, the spouses’ 

contract provided an option for the parties to 

elect a disposition for their pre-embryos in 

the event of death or incapacitation or when 

wife reached age 55.26 For these scenarios, 

the parties initialed the option to donate the 

pre-embryos to another couple.27 The contract 

further stated that in the event of divorce the 

ownership and/or rights to the pre-embryo(s) 

would be “as directed by court decree and/

or settlement agreement.”28 On appeal, wife 

argued that because other contract provisions 

regarding death or reaching age 55 indicated a 

desire for donation, this informed the parties’ 

intent upon divorce and indicated a general 

intent to donate.29 

The Court in Fabos and Olsen rejected wife’s 

arguments, concluding that the contract did not 

indicate what to do in the event of divorce.30 The 

Court discussed wife’s testimony that there was 

an oral agreement to donate the pre-embryos 

in the event of divorce but concluded there was 

insufficient evidence to find an oral agreement.31 

The Court also pointed out that Rooks II required 

an “express” agreement. But the Court did not 

decide conclusively whether a written agreement 

is required.32

The conclusion that can be derived from 

these cases is that absent an express agreement 

indicating the parties’ chosen disposition in 

the event of divorce, application of the contract 

approach will not resolve the dispute, and 

an oral agreement, if adequately proven and 

express, might suffice. 

The Balancing of the Interests Approach
In Rooks II, the Supreme Court concluded 

that in the absence of an express agreement 

indicating the spouses’ intent, a court should 

seek to balance the parties’ respective interests.33 

The Court began by discussing the history of 

reproductive rights in the United States leading 

to the landmark decision Roe v. Wade, which 

established that the constitutionally derived right 

of privacy “encompass[es] a woman’s decision 

whether or not to terminate her pregnancy.”34 

The Court summarized Roe v. Wade’s progeny, 

which affirmed an individual’s ability to make 

his or her own decisions regarding matters 

involving procreation and reproduction.35

In looking to other jurisdictions for guidance, 

the Court noted that all approaches generally 

seek to “(1) secure both parties’ consent where 

possible and (2) avoid results that compel one 

party to become a genetic parent against his 

or her will except in rare circumstances.”36 The 

Court then outlined factors to be considered in 

balancing the parties’ interests, which include: 

 ■ the intended use of the pre-embryos 

by the spouse who wants to preserve 

them. The Court noted that “[a] party 

who seeks to become a genetic parent 

through implantation of the pre-embryos, 

for example, has a weightier interest than 

one who seeks to donate the pre-embryos 

to another couple.”37

 ■ the demonstrated physical ability or in-

ability of the party seeking to implant the 

disputed pre-embryos to have biological 

children through other means.38

 ■ the parties’ reasons for pursuing IVF, which 

may favor preservation over disposition. 

“For example, the couple may have turned 

to IVF to preserve a spouse’s future ability 

to have biological children in the face of 

fertility-implicating medical treatment, 

such as chemotherapy.”39

 ■ the hardship for the person seeking to 

avoid becoming a genetic parent, “in-

cluding emotional, financial, or logistical 

considerations.”40

 ■ either spouse’s demonstrated bad faith or 

attempt to use the pre-embryos as unfair 

leverage in the divorce proceedings.41 

Although this factor does not appear to 

reflect the facts before the Supreme Court 

in Rooks II, it echoes concerns that had 

been raised by other courts over adoption 

of the contemporaneous mutual consent 

approach.42  

 ■ other considerations relevant to the 

parties’ specific situation.43

The Court also discussed factors that should 

not be considered in the balancing of interests 
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test. In In re Marriage of Rooks (Rooks I), the 

Court of Appeals had determined that because 

wife already had three children, her opportunity 

to procreate was not being foreclosed.44 The 

Court also approved of the district court’s 

consideration of wife’s ability to “‘manage such 

a large family alone as a single parent,’ given her 

lack of employment and financial resources, 

and the significant health issues faced by one 

of the children.”45

In rejecting these considerations, the Su-

preme Court declined to “adopt a test that 

would allow courts to limit the size of a family 

based on financial and economic distinctions.”46 

Thus, a court should not consider “whether 

the spouse seeking to use the pre-embryos to 

become a genetic parent can afford a child. 

Nor shall the sheer number of a party’s existing 

children, standing alone, be a reason to preclude 

preservation of the pre-embryos.”47 The inclusion 

of the phrase “standing alone” means that a 

party’s existing children should not be the sole 

factor but could be considered in the equation. 

And while not a consideration specifically raised 

in Rooks II, the Supreme Court concluded that 

a court should not consider “whether a spouse 

seeking to use the pre-embryos to become a 

genetic parent could instead adopt a child or 

otherwise parent non-biological children.”48

Rather than deciding the issue as to who 

should be awarded the pre-embryos, the Su-

preme Court in Rooks II remanded, leaving the 

district court to apply the factors and award the 

pre-embryos to one of the parties.49 Because the 

factors to be included and excluded were tailored 

to the case before it, the end result of Rooks II 

is that cases will be decided on a case-by-case 

basis, likely resulting in further litigation and 

potential appeals to the higher courts.  

In Fabos and Olsen, so far the only published 

decision to apply the new Rooks II analysis, 

the facts were critically different such that the 

specific analytical factors listed and excluded 

in Rooks II were only minimally applicable.50 

In Fabos and Olsen, husband wished to allow 

the pre-embryos that remained after IVF to 

be destroyed, while wife wished to donate 

the pre-embryos to another couple.51 Wife’s 

position was founded on her belief that the 

pre-embryos should be protected as “human 

lives.”52 The district court determined that this 

belief was a separate interest factor, and one 

that weighed more than any other, and award-

ed the pre-embryos to wife.53 The court also 

attributed weight to wife’s interest in donation 

as a “productive purpose.”54

The Court of Appeals applied the balancing of 

the interests approach as required by Rooks II.55 

Because wife sought to donate the pre-embryos, 

the Court only applied the first factor (the intend-

ed use of the pre-embryos by the spouse who 

wants to preserve them) and the fourth factor 

(the hardship for the person seeking to avoid 

becoming a genetic parent, including emotional, 

financial, or logistical considerations).56 

Applying the first factor, the Court stated 

that wife’s interest in donation had less weight 

than it would have if she wished to use the 

pre-embryos to become impregnated herself.57 

Husband argued for a bright line rule that where 

a party wished to donate pre-embryos to another 

couple, the party wishing to avoid procreation 

should necessarily prevail.58 He argued that 

the constitutional rights of the parties in such 

circumstances were not equivalent.59 The Court 

acknowledged that the cases cited by Rooks II 

addressing donation concluded that where 

only donation is sought, ordinarily the party 

wishing to avoid reproduction should prevail, 

but the Court declined to adopt a bright line 

rule.60 The Court also seemed to suggest that 

the parties’ constitutional rights might not be 

equivalent in such circumstances; there was a 

constitutional dimension to wife’s interest in 

donation, and her interest derived from a right 

both parties had “to make decisions about the 

fate of the pre-embryos that were created using 

their genetic material.”61

It is noteworthy that in Fabos and Olsen the 

Court rejected any significant consideration of 

wife’s belief that the pre-embryos were “human 

lives,” stating: “Nothing in Rooks I or Rooks 

II suggests that the weight to be attributed 

to a party’s interest in donating should in 

any way turn on that party’s personal views of 

the morality of donating.”62 The Court clarified 

that the district court erred by giving wife’s 

personal beliefs “conclusive” or “dispositive” 

weight.”63 Further, her personal moral beliefs 

could not be considered an additional factor 

because “the relative strength or sincerity 

of the parties’ respective personal or moral 

convictions, as a separate additional factor, 

does not advance the court’s charge of giving 

primacy to one of ‘the equivalently important, 

yet competing, right to procreate and right to 

avoid procreation.’”64 

 The Court remanded to the district court 

for reconsideration of the balancing of the 

interests.65 And, because the district court and 

the parties did not have the guidance of Rooks II 

during the earlier hearing, the Court allowed the 

parties to present additional evidence.66 Because 

wife’s beliefs were weighted “too heavily” and 

could not be given “dispositive weight,” the 
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Court may have left open the possibility that 

her beliefs could be considered on remand in 

some capacity in balancing the parties’ interests. 

However, the Court specifically required the 

district court to balance the parties’ interests 

“without weighting wife’s subjective belief that 

the pre-embryos should be protected as human 

life more heavily than husband’s interest in 

not procreating using the pre-embryos.”67 In 

so ruling, the Court agreed that although wife 

had a right to hold her subjective beliefs, such 

beliefs were “also contrary to established law 

regarding pre-embryos and, as such, were 

ultimately weighted too heavily by the district 

court vis-a-vis husband’s constitutional right 

to avoid procreating using the pre-embryos.”68 

On remand, wife made a new argument 

that the balancing of interests test violated 

her freedom of religion, and she requested in 

the alternative to receive the pre-embryos for 

her own impregnation.69 In a 46-page remand 

decision, the district court again ruled in favor 

of wife.70 The court found that if wife’s own preg-

nancy were her primary objective, husband’s 

“interest in discarding the pre-embryos to 

avoid becoming a genetic parent to a child he 

would not raise is greater than [wife’s] interest 

in preserving the pre-embryos for self-implan-

tation.”71 However, the court concluded that 

wife’s primary objective was preservation of 

the pre-embryos based on her deeply rooted 

conviction that the pre-embryos are human 

lives and her willingness to donate or become 

impregnated was simply a practical means to 

accomplish her primary objective.72 

The district court rejected wife’s first 

amendment arguments but also indicated that 

“the subjective importance of this factor [her 

conviction that pre-embryos are human lives] 

cannot be ignored or discounted simply because 

it is bound up with her religious beliefs.”73 

Ultimately, the court concluded that wife’s 

interest in preserving the pre-embryos, based on 

her moral religious convictions, weighed more 

heavily than husband’s interest in discarding the 

pre-embryos to avoid becoming a genetic parent 

to a child he would not raise.74 A second appeal 

in the Court of Appeals is currently pending on 

the issue of whether the district court erred in 

awarding the pre-embryos to wife.75

The Contemporaneous Mutual 
Consent Approach
Under the contemporaneous mutual consent 

approach, “no transfer, release, disposition, 

or use of the [pre-]embryos can occur without 

the signed authorization of both donors.”76 The 

rationale for this approach is to remove the 

decision from unwarranted governmental 

intrusion and let the parties alone determine 

whether to have more children.77 

Only Iowa has explicitly adopted the con-

temporaneous mutual consent approach.78 

However, other states have issued rulings that 

support the underlying basis for this approach. 

For instance, a Texas appellate court stated 

that it was “an emerging majority view that 

written embryo agreements between embryo 

donors and fertility clinics to which all parties 

have consented are valid and enforceable so 

long as the parties have the opportunity to 

withdraw their consent to the terms of the 

agreement.”79 The New Jersey Supreme Court 

held that “the better rule, and the one we adopt, 

is to enforce agreements entered into at the 

time in vitro fertilization is begun, subject to 

the right of either party to change his or her 

mind about disposition up to the point of use 

or destruction of any stored pre-embryos.”80 

The Massachusetts Supreme Court refused to 

enforce a contract that would have given the 

pre-embryos to the wife upon dissolution of 

marriage, holding that “[a]s a matter of public 

policy, we conclude that forced procreation is 

not an area amenable to judicial enforcement. 

It is well-established that courts will not enforce 

contracts that violate public policy.”81 And the 

Missouri Court of Appeals affirmed a district 

court judgment awarding pre-embryos to the 

parties jointly and ordering that no transfer, 

release, or use could occur without the signed 

authorization of both parties.82  

The majority in Rooks II rejected the contem-

poraneous mutual consent approach because 

it would constitute a de facto veto for the party 

wishing not to procreate.83 The Court referred 

to one scholar who discussed how the de facto 

veto could create incentives for one party to 

leverage his or her power unfairly.84 The Court 

also found that the approach disregards the 

parties’ preexisting agreements and injects 

legal uncertainty into the process by eliminating 

any incentive for the parties to avoid litigation 

by agreeing in advance.85 Lastly, the Court 

concluded that the mutual contemporaneous 

consent approach essentially requires the court 

to abdicate its judicial responsibilities “by 

ignoring the legislature’s directive to distribute 
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equitably the parties’ marital property in a 

dissolution proceeding.”86

 The three-justice dissent in Rooks II 

would have adopted the contemporaneous 

mutual consent approach. Justice Hood wrote, 

“[b]ecause I believe a court should never infringe 

on a person’s constitutional right to avoid procre-

ation through IVF, I disagree with the majority’s 

decision to entangle our courts in such deeply 

personal disputes by employing a multi-factor 

balancing test. Instead, I would embrace the 

contemporaneous mutual consent approach 

outlined by the majority.”87 According to Justice 

Hood, of all of the approaches outlined by the 

majority, only the contemporaneous mutual 

consent approach adequately shields citizens 

from unwarranted governmental intrusion.88

Colorado's Statutory Framework
The majority in Rooks II concluded that Colorado 

statutes addressing IVF do not resolve the issue 

of how to allocate pre-embryos upon divorce.89 

The dissent concluded otherwise.90  

Colorado statutes protect a person who 

unwillingly becomes a parent through IVF from 

being the “legal” parent of the child.91 CRS § 

15-11-120(9) provides that:

[i]f a married couple is divorced before 

placement of eggs, sperm, or embryos, a child 

resulting from the assisted reproduction 

is not a child of the birth mother’s former 

spouse, unless the former spouse consented 

in a record that if assisted reproduction were 

to occur after divorce, the child would be 

treated as the former spouse’s child. 

CRS § 15-11-120(10) further provides that 

“[i]f, in a record, an individual withdraws consent 

to assisted reproduction before placement of 

eggs, sperm, or embryos, a child resulting from 

the assisted reproduction is not a child of that 

individual.” 

Colorado’s version of the Uniform Parentage 

Act (UPA) also addresses consent to legal par-

enthood in the context of assisted reproduction. 

CRS § 19-4-106(7) states in full: 

(7)(a) If a marriage is dissolved before 

placement of eggs, sperm, or embryos, the 

former spouse is not a parent of the resulting 

child unless the former spouse consented in 

a record that if assisted reproduction were 

to occur after a dissolution of marriage, the 

former spouse would be a parent of the child.

(b) The consent of a former spouse to assisted 

reproduction may be withdrawn by that 

individual in a record at any time before 

placement of eggs, sperm, or embryos. 

In Rooks II the majority ruled that the lan-

guage in subsection 7(b), “consent of a former 

spouse to assisted reproduction,” referred 

back to the consent language in subsection 

7(a) regarding legal parentage.92 The Court 

opined that because paragraph (b) is not a 

freestanding subsection, it must be read in 

conjunction with subsection (7)(a) and thus 

the “‘consent’ in subsection (7)(b) logically 

refers to the former spouse’s consent to legal 

parenthood of a ‘resulting child’ conceived by 

assisted reproduction.”93 

The dissent in Rooks II disagreed and inter-

preted subsection (7)(b) to allow withdrawal of 

consent to assisted reproduction, not just legal 

parenthood.94 It found that subsection (7)(a) 

frames the consent in more narrow language 

regarding whether the former spouse would be 

the “parent of the child,” whereas subsection 

(7)(b) refers to “assisted reproduction.”95 

The dissent also considered the language of 

CRS § 19-4-106 (8) (regarding death of a spouse), 

which is nearly identical to subsection 7(a).96 

The dissent reasoned that because subsection 

(8) does not include a corollary to subsection 

7(b) for withdrawal of consent, the ability to 

withdraw consent before death is assumed.97 

Because subsection 7(a) mimicked subsection 

8(a), and “‘identical words used in different parts 

of the same act are intended to have the same 

meaning,’” withdrawal of consent should also 

be assumed in subsection (7)(a).98 As a result, 

subsection (7)(b) must do something different to 

avoid becoming “mere surplusage.”99 According 
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NOTES

1. CDC, 2017 Assisted Reproductive Technology Fertility Clinic Success Rates Report at 23, https://
www.cdc.gov/art/reports/2017/fertility-clinic.html. “Because ART consists of several steps over an 
interval of approximately 2 weeks, an ART procedure is typically referred to as a cycle of treatment 
rather than a procedure at a single point in time.” Id. at 4. 
2. Id. at 3.
3. In re Marriage of Rooks (Rooks II), 429 P.3d 579, 582 (Colo. 2018) (describing IVF process), cert. 
denied sub nom., Rooks v. Rooks, 139 S.Ct. 1447 (2019).
4. Id. Where an embryo has not yet implanted in a uterus, the accurate medical term is “pre-
embryo.” Id.  
5. Hoffman et al., How Many Frozen Human Embryos are Available for Research? (RAND Corp.), 
https://www.rand.org/pubs/research_briefs/RB9038.html (“as of April 11, 2002, a total of 396,526 
embryos have been placed in storage in the United States”); Forman, “Embryo Disposition and 
Divorce: Why Clinic Consent Forms Are Not the Answer,” 24 J. Am. Acad. Matrim. Law. 57, 58 (2011).   
6. See generally Nachtigall et al., “Parents’ conceptualization of their frozen embryos complicates 
the disposition decision,” Fertil Steril. 2005 Aug; 84(2): 431-434; doi: 10.1016/s0015-0282(03)00172-
9, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2811165/#R2 (discussing findings regarding how 
an individual’s ideas about pre-embryos impact dispositional decisions).  
7. Rooks II, 429 P.3d 579.
8. In re Marriage of Fabos and Olsen, 451 P.3d 1218 (Colo.App. 2019).  
9. CRS § 13-21-1204; CRS § 18-3.5-110. 
10. People v. Jones, 464 P.3d 735, 748 (Colo. 2020) (overruling People v. Lage, 232 P.3d 138 (Colo.
App. 2009) and applying “rule of lenity” as a last resort doctrine).
11. See, e.g., Cwik v. Cwik, No. C-090843, 2011 WL 346173  (Ohio Ct.App. Feb. 4, 2011) (“Courts have 
not afforded frozen embryos legally protected interests akin to persons, and such frozen embryos 
would not be considered persons under the Thirteenth Amendment.”); Davis v. Davis, 842 S.W.2d 
588, 595 (Tenn. 1992) (tracing the history of legal protection of pre-embryos under federal law 
and finding that the US Supreme Court has repeatedly concluded viability is the “critical point” for 
determining when a fetus may possess independent rights, and “[t]hat stage of fetal development 
is far removed, both qualitatively and quantitatively, from that of the four- to eight-cell 
preembryos” at issue in the case); J.B. v. M.B., 783 A.2d 707 (N.J. 2001) (resolving issue in favor of 
party seeking to destroy pre-embryos to avoid procreating despite other party’s desire to donate 
the pre-embryos consistent with his religious convictions that the pre-embryos must be protected 
as human life); In re Marriage of Dahl and Angle, 194 P.3d 834, 841 (Or.App. 2008) (rejecting 
husband’s argument that “his belief that the embryos are life and his desire to donate the embryos 
in a way that would allow ‘his offspring to develop their full potential as human beings’ should 
outweigh wife’s interest in avoiding genetic parenthood.”); Doe v. Obama, 670 F.Supp.2d 435, 
440 (S.D.Md. 2009) (rejecting argument, in the context of stem cell research, that cryopreserved 
embryos can show an “invasion of a legally protected interest” for purposes of standing because 
embryos “do not possess” any such protected interest “as they are not considered to be persons 
under the law”); McQueen v. Gadberry, 507 S.W.3d 127, 149 (Mo.Ct.App. 2016) (categorizing frozen 
pre-embryos as marital property of “special character” because they have the potential to become 
born children, but declining to classify pre-embryos as children with independent statutory or 
constitutional rights, including protection of the Thirteenth Amendment from being classified as 
“property”); In re Marriage of Witten, 672 N.W.2d 768 (Iowa 2003) (best interests standard does 
not apply to pre-embryos because legislature did not intend to include them within the scope of 
the best interests statute); Jeter v. Mayo Clinic Ariz., 121 P.3d 1256, 1262 (Ariz.App. 2005) (wrongful 
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to Justice Hood, “[w]hat subsection (7)(b) 

does differently is clear from its plain text: It 

empowers a former spouse to withdraw consent 

to assisted reproduction.”100

As the Rooks II majority pointed out, the 

most recent version of the UPA promulgated 

by the National Conference of Commissioners 

on Uniform State Laws, from which CRS § 

19-4-106 (7) is derived, contained a similar 

provision addressing the effect of dissolution or 

withdrawal of consent on the legal parenthood 

of a resulting child, stating: “The consent of a 

woman or a man to assisted reproduction may 

be withdrawn by that individual in a record at 

any time before placement of eggs, sperm, or 

embryos. An individual who withdraws consent 

under this section is not a parent of the resulting 

child.”101 While the Rooks II majority cited this 

UPA section in support of its interpretation of 

the meaning of subsection 7(b) as reflective 

of the purpose of the section as a whole, it is 

not clear why the Colorado Legislature left out 

the second sentence of subsection 7(b) when 

it adopted this statute in 2003.102  

The dissent’s statutory interpretation would 

also support its embrace of the contemporane-

ous mutual consent approach. According to the 

dissent, subsection 7(b) “arguably codifies the 

contemporaneous mutual consent approach,” or 

“[a]t the very least . . . sheds light on the policy 

preference of the Colorado General Assembly.”103

The majority’s interpretation of the Colorado 

statutory scheme regarding IVF and its adoption 

of the balancing of the interests approach 

leaves parties in murky legal waters. The factors 

outlined in Rooks II were only minimally relevant 

to the analysis in Fabos and Olsen, and each 

case involving disposition of pre-embryos may 

present new factual considerations not raised 

in published cases. Therefore, issues involving 

disposition of pre-embryos upon divorce will 

necessarily be determined on a case-by-case 

basis and likely subject to ongoing appellate 

involvement. As such, this area may be ripe 

for clarifying legislation. 

 

Conclusion
Only two Colorado cases provide guidance 

to lower courts in resolving disputes over 

cryopreserved pre-embryos upon divorce. 

The Colorado Supreme Court has adopted the 

contract approach, and if no express contract 

exists, the balancing of the interests approach. 

But cases involving the disposition of pre-em-

bryos are fact-specific, so the result of these 

opinions is that issues over disposition will 

be decided on a case-by-case basis based on 

factors that may not have been considered in a 

published opinion. Absent additional legislative 

guidance, the result will likely be continued court 

involvement over a highly personal, emotional, 

and contentious issue affecting some divorced 

couples.   
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death claims are only allowed where the “death 
of a viable fetus” is at issue); Saleh v. Damron, 
836 S.E.2d 716, 725 (W.Va. 2019) (recognizing 
court’s conclusion that a nonviable unborn child 
is a “person” under W. Va. Code §§ 55-7-5 and 
-6, but limiting it to fetuses inside the womb, 
thus excluding ectopic pregnancies).
12. Rooks II, 429 P.3d at 587–89. 
13. Id. at 592-93.
14. Forman, supra note 5 at 58–59.  
15. Id. at 59.  
16. Rooks II, 429 P.3d at 582–83. 
17. Id. at 582. 
18. Id. 
19. Id. at 583. 
20. Id.
21. Id. at 583. 
22. Id. 
23. Id. at 584.
24. Id. at 586, 594. 
25. Fabos and Olsen, 451 P.3d at 1224. 
26. Id. at 1221. 
27. Id.
28. Id.   
29. Id. at 1224.  
30. Id. at 1225.
31. Id. at 1224–25.
32. Id. at 1225.  
33. Rooks II, 429 P.3d at 593. 
34. Roe v. Wade, 410 U.S. 113 (1973). 
35. Rooks II, 429 P.3d at 586–87.
36. Id. at 585.
37. Id. at 593 (citing Davis, 842 S.W.2d at 
603–04 (concluding that husband’s interest 
in avoiding becoming a genetic parent 
outweighed wife’s interest in donating the pre-
embryos to another couple) and J.B., 783 A.2d 
at 717 (prioritizing wife’s interest in preventing 
further use of the pre-embryos over husband’s 
desire to donate them)).  
38. Id. (comparing J.B., 783 A.2d at 717 
(observing that husband’s opportunity to have 
additional genetic children did not depend on 
the pre-embryos) with Reber v. Reiss, 42 A.3d 
1131, 1137 (Pa.Super.Ct. 2012) (considering that 
wife had “no ability to procreate biologically 
without the use of the disputed pre-embryos”)). 
39. Id. (citing Szafranski v. Dunston, 34 N.E.3d, 
1132, 1162 (Ill.Ct.App. 2015) (“[T]he sole purpose 
for [undergoing IVF] was to preserve [one 
partner’s] ability to have a biological child in the 
future at some point after her chemotherapy 
treatment ended. The parties both recognized 
this when they agreed to create the pre-
embryos together. . . .”), and Reber, 42 A.3d 
at 1137 (“Wife testified that she underwent 
IVF only after she was diagnosed with breast 
cancer, after consultation with her doctor, and 
then she delayed chemotherapy by two to three 
weeks to undergo the process.”)).
40. Id. at 593–94 (citing Davis, 842 S.W.2d at 
603–04 (considering husband’s opposition 
to fathering a child who would not live with 
both parents because of his own childhood 
experiences involving separation from his 

parents)).
41. Id. at 594 (citing In re Marriage of Manzo, 
659 P.2d 669, 674 (Colo. 1983) (“[B]efore a 
court incorporates property division provisions 
of a separation agreement into a dissolution 
decree, it should first review the provisions 
for fraud, overreaching, . . . or sharp dealing 
not consistent with the obligations of marital 
partners to deal fairly with each other. . . .”)).
42. Id. at 589.
43. Id. at 594.
44. In re Marriage of Rooks (Rooks I), 2016 COA 
153, ¶ 44, 45, rev’d, 429 P.3d 579.  
45. Id. at ¶ 56. 
46. Rooks II, 429 P.3d at 594. 
47. Id.  
48. Id.
49. The district court did not issue a written 
ruling on remand because the parties stipulated 
to an outcome that is not in the public record.
50. Fabos and Olsen, 451 P.3d at 1221, 1226–27.  
51. Id. at 1221.  
52. Id. at 1227–28.
53. Id.  
54. Id. at 1228. 
55. Id. at 1227–29. In Rooks II, the Supreme 
Court accepted certiorari on the question of 
what standard of review would be applied 
in these cases, but the Court did not decide 
that issue. Rooks II, 429 P.3d at 580, n.1; Fabos 
and Olsen, 451 P.3d at 1223. In Fabos and 
Olsen, the Court determined that the abuse of 
discretion standard applied, but in applying 
that standard, the Court would “more carefully 
scrutinize the district court’s determination 
because it involves the parties’ constitutional 
rights.” Fabos and Olsen, 451 P.3d at 1223 (citing 
Nikander v. Dist. Court, 711 P.2d 1260, 1262 (Colo. 
1986)).
56. Id. at 1223–24, 1226–27. 
57. Id. at 1225, 1227.  
58. Id. at 1225.  
59. Id. at 1226.  
60. Id. at 1225–26 (citing Davis, 842 S.W.2d at 
604; J.B., 783 A.2d at 716–717).
61. Id. at 1226.
62. Id. at 1227–28. 
63. Id. at 1228.
64. Id. 
65. Id. at 1229.
66. Id.  
67. Id.   
68. Id. at 1228.  
69. Order, Sept. 18, 2020, In re Marriage of 
Fabos and Olsen, El Paso Cty. Civ Action No. 
2012DR5458. 
70. Id. at 14–16; 15–26.  
71. Id. at 45.
72. Id. at 32.
73. Id. at 32.
74. Id. at 45.
75. In re Marriage of Fabos and Olsen, 2020 
COA 1881.
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76. Witten, 672 N.W.2d at 783.
77. Rooks II, 429 P.3d at 589. 
78. Witten, 672 N.W.2d at 783.
79. Roman v. Roman, 193 S.W.3d 40, 48 (Tx.
App. 2006).
80. J.B., 783 A.2d at 719. 
81. A.Z. v. B.Z., 725 N.E.2d 1051, 1057–58 (Ma. 
2000).
82. McQueen v. Gadberry, 507 S.W.3d 127 (Mo.
Ct.App. 2016). One judge dissented, contending 
that the majority decision went against Missouri 
law, which “makes one thing abundantly clear: 
the two embryos at issue in this case are 
human beings with protectable interests in life, 
health, and well-being.” Id. at 158.
83. Rooks II, 429 P.3d at 589.
84. Id. (citing Strasser, “You Take the Embryos 
but I Get the House (and the Business): Recent 
Trends in Awards Involving Embryos Upon 
Divorce,” 57 Buff. L. Rev. 1159, 1210 (2009)).  
85. Id. at 592.
86. Id.  
87. Id. at 595 (Hood, dissenting).
88. Id. at 596. 
89. Id. at 591.
90. Id. at 598–600 (Hood, dissenting).
91. See id. at 590.
92. Id. at 590.
93. Id.
94. Id. at 598 (Hood, dissenting).
95. Id.
96. Id. at 598–600.  
97. Id.
98. Id. at 599 (citing Dep’t of Revenue of Or. v. 
ACF Indus., Inc., 510 U.S. 332 (1994)).
99. Id. at 599 (citing Colo. Med. Bd. v. Office of 
Admin. Courts, 2014 CO 51, ¶ 19, 333 P.3d 70, 
74).
100. Id.
101. UPA § 706, “Effect of Dissolution 
of Marriage or Withdrawal of Consent” (2000); 
Rooks II, 429 P.3d at 590 n.7.  
102. Colo. SB 03-79 § 60. 
103. Rooks II, 429 P.3d at 598 (Hood, 
dissenting).
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CRS § 10-3-1118
Clarifying Cooperation in 

First-Party Insurance Policies

BY  M A R C  R .  L E V Y,  K E V I N  C H E N E Y, 
A N D  H E AT H E R  H AC K E T T

This article discusses new CRS § 10-3-1118, which addresses 
the “failure to cooperate” defense in first-party insurance claims.

B
efore the enactment of CRS § 10-3-

1118 (the Act) in September 2020, 

Colorado law had long recognized 

that an insurer could deny an insur-

ance claim if the insured failed to reasonably 

cooperate in the investigation, handling, or 

defense of a first-party or third-party claim. This 

rule, premised on a policy’s specific language, 

makes sense in the context of both a first-party 

claim (e.g., if you want your car damage repaired, 

you must allow the insurer to inspect it) and a 

third-party claim (e.g., to protect the insured 

person from a lawsuit, the insurer must be able 

to speak with him or her to determine the facts). 

Surprisingly, however, the “failure to cooperate” 

defense was not explicitly defined, there was no 

fixed standard for applying it, and no pattern 

jury instruction existed for this defense. This 

lack of clarity resulted in a collection of trial 

court orders applying the defense in potentially 

inconsistent ways. For example, some, but not 

all, courts held that the defense required some 

notice and opportunity to cure. 

With the enactment of CRS § 10-3-1118, an 

insurer’s assertion of the failure to cooperate 

defense is clarified, standardized, and subject 

to certain pre-litigation requirements. The Act 

defines the failure to cooperate and requires an 

insurer to satisfy specific requirements before 

asserting an insured’s failure to cooperate as a 

defense to a claim for benefits.1

This article covers the historical use of the 

failure to cooperate defense, recounts the Act’s 

legislative history, and summarizes the Act’s 

new requirements. 

Evolution of the Cooperation 
Requirement  
In the past, an insured’s duty to cooperate 

arose from an insurance contract’s express 

language. For example, uninsured/underin-

sured motorist insurance policies typically 

set forth the cooperation requirements in two 

different clauses: 

(1) Medical Reports

The injured person may be required to take 

medical examinations by physicians we 

choose, as often as we reasonably require. 

We must be authorized to obtain medical 

reports and other records pertinent to the 

claim. We may also require any person 

making a claim to submit to questioning 

under oath and sign the transcript.

(2) Assistance and Cooperation of the 

Insured

An insured person must cooperate with us 

in the investigation, settlement, and defense 

of any claim or lawsuit. If we ask, that person 

must also help us obtain payment from 

anyone who may be jointly responsible.
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Before the Act, Colorado law remained 

mostly silent as to the applicability of the failure 

to cooperate defense, leaving courts to address 

on a case-by-case basis whether an insured’s 

action or inaction constituted a failure to 

cooperate. Thus, trial courts did not interpret 

cooperation clauses consistently, and they 

typically required the insurer to bear the burden 

of proving that the insured failed to cooperate, 

such failure was accompanied by the insured’s 

bad faith, and the insurer suffered substantial 

and material prejudice. It remained unclear 

whether a finding of a failure to cooperate 

would result in the insured losing all or part of 

a policy’s benefits. And while it was generally 

understood that the failure to cooperate defense 

must be predicated on the insured’s failure to 

comply with an insurer’s reasonable request,2 

it has been argued that such request is not 

required. This point of contention is important 

because Colorado courts have generally held 

that an insured may lose all benefits by failing 

to comply with a reasonable request, though 

no case requires that result.3

The Case Law Construction
The Colorado Supreme Court has not specifically 

addressed the failure to cooperate defense4 

since the 1949 case Farmers Automobile In-

ter-Insurance Exchange v. Konugres.5 There, 

the Court held that

[o]bviously it is not every failure to accede 

to the company’s request for assistance that 

will have the effect of defeating the rights 

of the assured under his policy. Generally 

speaking, to constitute a breach of the 

co-operation provision of the contract, 

there must be a lack of co-operation by the 

assured in some material and substantial 

respect, and any formal, inconsequential, 

or collusive lack of co-operation will be 

immaterial.6 

Thus, under Farmers, to breach the failure 

to cooperate requirement, the insured must 

knowingly fail to cooperate in some material or 

substantial respect, and only after a reasonable 

request is made.7 

Since Farmers, Colorado courts have taken 

a case-by-case approach to evaluating whether 

particular conduct constitutes a failure to 

cooperate under particular policy language, 

construing substantial and material prejudice to 

occur only where the insured’s actions prevent 

the insurer from performing a reasonable 

investigation or leave the insurer without the 

means to investigate the validity of the insured’s 

claim.8  

More recently, in 2001, the Colorado Court 

of Appeals addressed the specific allegation that 

an insured’s refusal to submit to an examination 

under oath without his co-insured spouse 

supported the insurer’s denial of benefits. 

The Court held that the insurer’s denial of all 

benefits was improper because the policy did 

not require an examination under oath without 

the co-insured spouse.9 The Court noted that had 

the insurer intended to require examinations 

under oath to take place without anyone else 

present, it could have set forth that condition 

in the policy.10 A commonsense example of 

a failure to cooperate is illustrated in State 

Farm Mutual Automobile Insurance Co. v. 

Secrist, where, in a third-party case, the Court 

confirmed that an insured breached the duty to 

cooperate by discharging his retained counsel, 

failing to respond to the insurer’s request for 

information, and admitting liability without 

the insurer’s consent.11 

In recent years, insurers have asserted the 

defense more frequently and in unexpected 

circumstances, without an underlying change 

in typical policy language. In many cases, the 

insurer made no mention of the alleged failure 

to cooperate during the claim process or in its 

reservation of rights communications.12 Rather, 

it first asserted the claim as a defense to the 

litigation. This can present unique practical 

concerns, particularly where the insurer did not 

give notice before filing of its intent to assert 

the defense, or where the insured’s litigation 

counsel also served as the insured’s counsel 

in making the insurance claim. For example, 

if the defense was asserted as justification for 

taking the insured’s lawyer’s deposition, the 

lawyer would have to withdraw from the case 

under the advocate/counsel rule (Colo. RPC 3.7) 

and potentially disclaim a fee if required to be 

a witness. Asserting the defense in this manner 

also arguably interfered with the contractual 

and personal relationship between the attorney 

and the client, and some practitioners felt it 

discouraged counsel from suing insurers.

The Act aims to address such concerns. It is 

directed at both an insured’s and an insurer’s 

duties with respect to the cooperation clause, 

“
With the 

enactment of CRS 
§ 10-3-1118, an 

insurer’s assertion 
of the failure to 

cooperate defense 
is clarified, 

standardized, and 
subject to certain 

pre-litigation 
requirements. 

The Act defines 
the failure to 

cooperate and 
requires an insurer 

to satisfy specific 
requirements 

before asserting 
an insured’s failure 

to cooperate as a 
defense to a claim 

for benefits.  

”
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addresses conduct that can be considered sub-

stantial or material in the context of cooperation, 

and limits the portions of a claim subject to 

denial based on a failure to cooperate. The Act 

clarifies that “prejudice” to the insurer occurs 

in its ability to handle the claim and limits the 

defense’s application to information the insurer 

is unable to obtain on its own (such as protected 

records requiring a release authorization). 

This prevents an insurer from requiring a level 

of cooperation from an insured that would 

be contrary to the insurer’s common law and 

statutory claim investigation duties. The Act 

addresses these issues by requiring the insurer 

to identify the specific information it seeks and 

to give the insured written notice of the request 

for information and a chance to cure any failure 

to provide it.

The Act’s Legislative History 
Majority Leader Alex Garnett introduced HB 

20-1290 (the bill) on February 7, 2020. The 

bill focused on clarifying the law and rules 

surrounding the failure to cooperate defense. 

Senator Stephen Fenberg co-sponsored the bill.13 

Once introduced, it was assigned to the House 

Judiciary Committee, which held a hearing on 

March 10, 2020. Proponents from the Colorado 

Trial Lawyers Association and opponents from 

the Colorado Defense Lawyers Association 

testified about the pros and cons of the proposed 

bill.14 Ultimately, the committee passed the bill 

7 to 1 after adopting several changes requested 

by the bill’s opponents.15

As HB 20-1290 made its way through the 

House, it was amended again to address addi-

tional concerns from its opponents.16 Eventually, 

the bill passed 45 to 19 with one representative 

excused.17 From there, it went to the Senate, 

where it was approved 20 to 15 without further 

amendments.18 Governor Polis signed the bill 

into law on July 2, 2020.19

The Nuts and Bolts
The Act created a new statute, CRS § 10-3-1118, 

which is largely focused on the notice and 

opportunity to cure an insurer must provide 

to its insured before it can “plead or prove a 

failure-to-cooperate defense . . . in a court of law 

or an arbitration.”20 The statute applies only to 

litigation or arbitration concerning insurance 

policies providing first-party benefits or cov-

erage.21 However, Colorado case law interprets 

some duties under a third-party liability policy 

to be first-party duties, such as the duty to pay 

for defense fees and costs.22 Accordingly, the Act 

will likely be construed to apply to first-party 

benefits contained in any insurance policy.

The Act mandates prerequisites to raising the 

failure to cooperate defense. Insurers must first 

request, in writing, the information or action 

they want from their insureds.23 That request 

must be sent by certified mail or, if the insured 

or the insured’s attorney has consented, via 

electronic means.24 Insurers may not request 

information that they can obtain without their 

insureds’ assistance,25 such as police reports or 

other documents that are available to the general 

public without Health Insurance Portability and 

Accountability Act (HIPAA) or other privacy 

releases. 

Further, an insurer may request only in-

formation that a reasonable person would 

determine is necessary to adjust the insured’s 

filed claim or to prevent fraud.26 As applied, 

this provision may, for example, prohibit an 

insurer from requesting obstetric records from an 

insured whose issues are related to the neck and 

shoulder.27 However, an insurer could request 

records about a neck surgery three years before 

an incident that reaggravated that neck injury.28 

Finally, an insurer must give its insured 60 days 

to respond to its request.29

If an insured does not respond to the re-

quest, or if an insurer is not satisfied with the 

response, the insurer may then send its insured 

a written notice alleging a failure to cooperate.30 

The notice must be sent within 60 days of the 

alleged failure to cooperate31 and must (1) be 

in writing, (2) describe with particularity the 

alleged failure to cooperate, and (3) allow the 

insured 60 days from receipt of the notice to 

cure the alleged failure.32

If the insurer complies with all of the above 

requirements and still believes the insured has 

not cooperated with its claim investigation, it 

may plead failure to cooperate as an affirmative 

defense in court or in arbitration. The Act resolves 

uncertainty regarding whether this defense is a 

“complete” defense allowing an insurer to deny 

a claim in its entirety; it clarifies that the defense 

applies only to that portion of a claim “materially 

and substantially prejudiced to the extent the 

insurer could not evaluate or pay that portion 

of the claim.”33 For example, if an insured failed 

to provide evidence of lost wages resulting from 

an injury but did provide medical records and 

bills, an insurer might assert the affirmative 

defense in relation to the lost wages portion of 

the claim, but not in relation to the insured’s 

economic or non-economic damages based on 

the injuries and medical treatment or expense. 

The Act also addresses how it interacts with 

existing law. First, it provides that the existence 

of a duty to cooperate does not relieve the 

insurer’s duty to investigate or to comply with 

CRS § 10-3-1104 (the statute that bans unfair 

or deceptive insurance practices).34 Second, 

the Act states that “any language in a first-party 

policy that conflicts with this section is void as 

against the public policy of Colorado.”35 

Finally, the Act states that insurers cannot be 

held responsible for delays that are caused solely 

by the time taken by an insured to respond to a 

written request for information or written notice 

of failure to cooperate.36 Insurance companies 

can be held liable under common law for bad 

faith breach of an insurance contract or for 

unreasonably denying or delaying a claim under 

CRS §§ 10-3-1115 and -1116. The Act’s 60-day 

notice requirement and the 60-day opportunity 

to cure could delay the claims handling process, 

so the Act makes clear that insurers are not liable 

for bad faith claims for delays caused solely by 

complying with the Act’s new requirements. But 

if delay was caused by some action other than 

complying with the Act’s time requirements, or 

by the time requirements combined with some 

unreasonable act by the insurer, the insurance 

company may be liable. And it could be argued 

that asserting a failure to cooperate defense 

while failing to comply with the Act may, in and 

of itself, constitute bad faith conduct. 

The Foreseeable Impact 
on Insurance Litigation
The Act became effective September 13, 2020 

and applies to “litigation that occurs on or 

after” that date.37 Questions regarding the Act’s 

initial application may arise. For example, 

FEATURE  |  TORT AND INSURANCE LAW
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NOTES

1. Colorado has not decided whether an 
insured’s failure to cooperate is an affirmative 
defense, a failure of a condition precedent, or 
something else. It has also been argued that 
failure to cooperate is a distinct breach of 
contract, requiring assertion of a counterclaim 
for such breach. 
2. Hansen v. Barmore, 779 P.2d 1360 (Colo.App. 
1989).
3. Soicher v. State Farm Mut. Auto. Ins. Co., 
351 P.3d 559, 565 (Colo.App. 2015) (indicating 
that coverage may be forfeited depending on 
the scope of the specific policy provision at 
issue). It remains an open question whether a 
failure to cooperate on one aspect of the claim, 
such as income loss, voids coverage for other 
independent claims, such as medical expenses. 
4. In State Farm v. Brekke, 105 P.3d 177, 189 
(Colo. 2004), the Colorado Supreme Court 
noted that each party to an insurance contract 
owes duties to cooperate with the other. 
5. Farmers Auto. Inter-Ins. Exchange v. 
Konugres, 202 P.2d 959, 963 (Colo. 1949).
6. Id. at 963 (citations omitted).
7. See Hansen, 779 P.2d at 1364 (stating that 
recovery under an insurance policy may be 
forfeited if the insured fails to cooperate in a 
material or substantial respect).
8. Windt, Insurance Claims and Disputes: 
Representation of Insurance Companies and 
Insureds § 3.2 (Thomson Reuters 6th ed. 2016); 
Walker v. State Farm Fire & Cas. Co., 16-CV-
00118-PAB-STV, 2017 WL 1386341 at *4 (D.Colo. 
Feb. 23, 2017), report and recommendation 
adopted, 16-CV-00118-PAB-STV, 2017 WL 
1386346 (D.Colo. Mar. 17, 2017).
9. Ahmadi v. Allstate Ins. Co., 22 P.3d 576, 578 
(Colo.App. 2001).
10. See id.
11. State Farm Mut. Auto. Ins. Co. v. Secrist, 33 
P.3d 1272, 1275 (Colo.App. 2001).
12. Such a circumstance may or may not 
also violate Colorado law prohibiting an 
insurer from asserting a reason for denial 
in defending litigation different from the 
reasons asserted before litigation. See U.S. 
Fid. & Guar. Co. v. Budget Rent-a-Car Sys. 
Inc., 842 P.2d 208, 210 n.3 (Colo. 1992) (holding 
“An insurer should raise (or at least reserve) 
all defenses within a reasonable time after 
learning of such defenses, or those defenses 
may be deemed waived or the insurer may 
be estopped from raising them.”); Fed. Life 
Ins. Co. v. Wells, 56 P.2d 936, 938 (Colo. 
1936) (stating “In basing its denial of liability 
and its refusal to pay upon that ground only, 
the defendant waived the right to insist upon 
all other grounds of objection, including failure 
to comply with the provisions concerning the 
time to give notice.”); Colard v. Am. Family Mut. 
Ins. Co., 709 P.2d 11, 15 (Colo.App.1985) (finding 
“[Defendant] waives its right to assert failure to 
timely forward suit papers as a defense because 
it denied liability on the basis of coverage only 
and did not assert the notice defense until after 
judgment was entered . . . and this declaratory 
judgment action was instituted.”).

13. https://leg.colorado.gov/bills/hb20-1290.
14. Proponents of the bill testified that insureds 
needed protection from inconsistent, unfair, 
or unreasonable application of the failure 
to cooperate defense, especially when the 
defense was raised for the first time only after 
a lawsuit was filed, and that clarification was 
needed regarding appropriate remedies for 
a failure to cooperate. Opponents’ concerns 
focused on the assertion that the failure to 
cooperate defense is rarely used, and the bill 
is therefore a solution for a problem that does 
not exist, would be unique in the nation, would 
discourage insureds from cooperating, and 
would cause premiums to rise. Opponents 
also expressed concern that the bill created 
standards with which insurers would have 
difficulty complying and could expose insurers 
to bad faith claims. See https://sg001-harmony.
sliq.net/00327/Harmony/en/PowerBrowser/
PowerBrowserV2/20200310/-1/9964.
15. See HB 20-1290, House Committee of 
Reference Report, https://leg.colorado.gov/
sites/default/files/2020a_hb1290_h_jud_001.
pdf.
16. https://s3-us-west-2.amazonaws.com/
leg.colorado.gov/2020A/amendments/
HB1290_L.003.pdf.
17. https://leg.colorado.gov/content/hb20-
1290vote068016.
18. https://leg.colorado.gov/content/hb20-
1290vote56317d.
19. https://leg.colorado.gov/sites/default/
files/2020a_1290_signed.pdf.
20. CRS § 10-3-1118(1).
21. Id.
22. See D.R. Horton, Inc. Denver v. Mt. States 
Mut. Cas. Co., 69 F.Supp.3d 1179, 1198 (D.Colo. 
2014); CRS § 13-20-808(1)(b)(ii). Cf. Wheeler v 
Reese, 835 P.2d 572 (Colo.App. 1992).
23. CRS § 10-3-1118(1)(a).
24. CRS § 10-3-1118(1)(a)(I)–(II).
25. CRS § 10-3-1118(1)(b).
26. CRS § 10-3-1118(1)(d).
27. Id.
28. Id.
29. CRS § 10-3-1118(1)(c).
30. CRS § 10-3-1118(1)(e).
31. CRS § 10-3-1118(1)(e)(I).
32. CRS § 10-3-1118(1)(e)(I)–(II).
33. CRS § 10-3-1118(2).
34. CRS § 10-3-1118(3).
35. CRS § 10-3-1118(4).
36. CRS § 10-3-1118(5).
37. See HB 20-1290 § 2, https://leg.colorado.
gov/sites/default/files/2020a_1290_signed.pdf.

insureds may argue that the Act applies to 

existing litigation because it applies to litigation 

that is “occurring” after the effective date. Or 

they may argue that the Act cannot be applied 

retroactively to existing litigation because such 

application would constitute an impermissible 

interference with contract. 

On a practical level, to ensure compliance 

with the Act, insurers should train their claims 

representatives to be very specific when seeking 

information from insureds and their counsel. 

Staff should also be trained on the Act’s new 

requirements and deadlines. Moreover, insurers’ 

counsel will need to examine claim files for in-

formation that meets the statutory prerequisites 

for asserting a failure to cooperate defense.

Conclusion
CRS § 10-3-1118 clarifies the applicability of the 

failure to cooperate defense by enumerating 

specific duties for both insurers and insureds 

during the claims investigation process. While 

issues regarding its retroactive application 

may arise, the Act should help trial courts and 

arbitrators to analyze the merits of the defense 

more consistently and thus bring uniformity 

to litigation and arbitration concerning insur-

ance policies providing first-party benefits or 

coverage. 
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in personal injury, insurance bad faith, and 
construction defect litigation—hhackett@
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legislature on behalf of the Colorado Trial Lawyers 
Association.
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News from the CBA, Local Bars, and More
BY  J E S S IC A  E S PI NOZ A-M U R I L L O

Bar News is a monthly compilation of news from the CBA, including sections and committees, administration, and local and specialty bar associations. 

It also includes notices of activities—past, present, and future—from local and national law-related organizations and groups.

AROUND THE BAR   |  BAR NEWS

MVL’s Giving Tree Benefits Local Families
This holiday season, Metro Volunteer Lawyers chose four in-need families for its Giving Tree gift drive. Through the generosity of many, the MVL’s 

Giving Tree Committee was able to successfully raise funds to purchase gifts for these families to open on the holidays. Gifts included winter 

coats, hats, gloves, and clothing for all of the families.  

1  Children with their stockings.  
2  Drop-off day.
3  Happy holidays!

2

3

1
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Film Screenings Inspire Nonprofit Donations
The CBA Young Lawyers Division donated $800 to the Colorado Name Change Project and 

Colorado Transformative Freedom Fund following its virtual drag show and screening of the 

Oscar-winning LGBT-themed film Moonlight. In addition, the YLD, along with the CBA Immi-

gration and Civil Rights Sections, donated $300 to the Rocky Mountain Immigration Advocacy 

Network following the virtual screening of the 2020 documentary The Undocumented Lawyer. 

1  Children with their stockings.  
2  Drop-off day.
3  Happy holidays!

Gary Jackson Receives 
ABOTA’s 2020 Judicial 
Excellence Award

The Colorado Chapter 

of the American Board 

of Trial Advocates has 

recognized the Honor-

able Gary Jackson with 

its 2020 Judicial Excel-

lence Award. Judge Jackson, who recently 

announced his retirement from the Denver 

County Court Bench, has been a leader in 

the legal profession throughout his career. 

He is a former president of the Colorado 

Chapter of ABOTA and was a co-founder of 

the Sam Cary Bar Association, Colorado's 

professional group for Black lawyers.  Most 

recently, he was at the forefront advocating 

for diversity in the Colorado judiciary. He is 

known for treating all involved in the legal 

system with equality, fairness, dignity, and 

respect, and he exemplifies the best of our 

profession and the judiciary.

CONTRIBUTE
Bar News is always looking for 
pictures and descriptions of legal 
events happening throughout 
Colorado. Snapshots taken with 
a phone camera work great! To 
contribute pictures, simply email 
them to Jessica Espinoza-Murillo at 
jespinoza@cobar.org, and be sure 
to select the largest file size when 
prompted.

Colorado Springs Legal Community Raises Cash 
for Local Restaurants

This past fall and winter, several legal organizations in Colorado Springs raised funds to help 

local restaurants stay afloat during the COVID-19 pandemic. The El Paso County Bar Association 

collected donations for the staff of Jack Quinn’s Irish Pub, while several local law firms donated 

money to their favorite downtown restaurants. Ian Speir, managing partner at Nussbaum Speir 

Gleason, explained, “Our partners were discussing how hard it is for our downtown restaurants 

to make it through this COVID season, so we decided to make Christmas gifts of cash to our 10 

favorite downtown restaurants.”  

Law Suit Days
The DBA Young Lawyers Division hosted its 

annual Law Suit Days in November, accepting 

donations of professional men’s and women’s 

clothing, shoes, and accessories. The drive 

benefited Arrupe Jesuit High School and Bayaud 

Enterprises, a Denver nonprofit that provides 

employment training, assessment, coaching, 

placement, and supported employment for 

people with disabilities and other barriers to 

employment. 

CLE Provides Stress-Management Tips for Lawyers

On December 17, the DBA Young Lawyers Division partnered with the Colorado Lawyer 

Assistance Program to present “Stress Hardiness in Uncertain Times.” Attendees of this virtual 

event learned about the neurobiology and neurophysiology of stress and received tips from 

COLAP for building resiliency and managing stress during challenging times.

Meeting the need for professional attire.
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T
he CBA Board of Governors (BOG) 

met virtually on December 11, 2020, 

closing out a year of many challeng-

es. The meeting highlights below 

illustrate the progress that CBA sections and 

groups have made in the face of 2020’s adversity. 

Welcome
CBA President Jessica Brown opened the 

meeting, wishing everyone well during these 

difficult times. Jessica thanked the legal com-

munity and CBA staff for the ceaseless work of 

strengthening our legal community. She also 

encouraged members to step forward as leaders 

in the legal and greater community. Jessica 

recognized Immediate Past President Kathleen 

Hearn Croshal for her leadership during the 

COVID-19 pandemic. Kathleen thanked staff 

and members and shared some of the positives 

of her year, including the opportunity to make 

new contacts and friends. 

Greater Colorado Task Force
Greater Colorado Task Force (GCTF) Chair Ian 

McCargar summarized the group’s accomplish-

ments over the past year and outlined what’s 

ahead for the coming year. The GCTF was 

formed in late 2019 to focus on the “E” goal of 

the CBA’s REFOCUS strategic plan. Eight task 

force members from around the state were 

appointed to carry out the following initiatives:

 ■ engage under-represented and statewide 

populations by improving and ensuring 

their inclusion at all levels of the CBA;

 ■ build symbiotic relations with specialty 

bars;

 ■ use technology to better reach members 

statewide; and

 ■ strengthene local bar associations.

The GCTF identified CBA programs and 

CBA’s benefits structure as key areas through 

which to maximize the use of technology and 

impact local bar resources. A report on this 

plan is being prepared now for presentation to 

the CBA Executive Council (EC) in the spring 

and the BOG in June 2021. Questions on the 

GCTF should be directed to Ian McCargar at 

imccargar@windsorgov.com. 

Young Lawyers Division
CBA YLD Chair Spencer Rubin provided a 

rundown of the YLD’s recent activities:

 ■ The BOG increased the CBA YLD’s board 

size from 16 to 22 members to enhance 

the YLD’s ability to carry out its programs.

 ■ In response to the pandemic, the YLD has 

expanded its free online offerings to mem-

bers. Programs have largely centered on 

current events and challenges, wellness 

issues, election laws, and EDI (equity, 

diversity, and inclusivity) initiatives. 

 ■ More than 30 section liaisons attended a 

successful YLD Section Liaison Summit 

and Orientation. Liaisons from each 

section are now active with the YLD and 

are attending the monthly meetings. 

 ■ The work of the Federal Legal Appearance 

Program (FLAP) is proceeding slowly 

right now due to COVID restrictions 

on court appearances, but volunteer 

trainings and orientations are still being 

held so young lawyers can hit the ground 

AROUND THE BAR   |  BAR NEWS HIGHLIGHT

Update from the 
Board of Governors
December 2020 Meeting Highlights

running when the restrictions are lifted. 

FLAP, a collaboration between YLD and 

the federal court, was created during 

Immediate Past Chair Danaé Woody’s 

term to enable young lawyers to assist 

pro se litigants while gaining valuable 

experience in federal court.

 ■ Colorado Diverse Attorney Community 

Circle (CODACC), a community network-

ing space for diverse attorneys around the 

state, will take off in 2022 when in-person 

restrictions are expected to be lifted. 

CODACC is being designed as a year-

long program to help diverse members 

feel more connected and will include 

activities such as retreats, leadership 

speakers, CLEs, and networking events.

 ■ The YLD will expand its communications 

platforms in 2021 by providing LinkedIn 

content for CBA’s account to promote 

young lawyers.

Please reach out to Spencer Rubin at 

spencermrubin@gmail.com or Chair-elect 

Mallory Hasbrook at malloryhasbrook@gmail.

com with questions about any YLD programs. 

Equity, Diversity, and Inclusivity
The CBA has several initiatives aimed at 

accomplishing EDI in all facets of the legal 

community. 

Diversity on the Bench Coalition
Judge Gary Jackson, co-chair of the Diversity on 

the Bench Coalition, provided a snapshot of the 

Coalition’s recent progress in appointments to 

the bench. In 2018 Judge Bill Robins announced 

his retirement. At that time, he was the single 

Black judge out of 181 district court judges 

in the state. Also in 2018, Judge Karen Ashby 

announced her retirement, at which time she 

was the only Black judge out of 29 appellate 

court judges in the state. In 2019 there were a 

total of eight Black judges out of 356 judicial 

officers in the state. In 2020, Governor Polis 

appointed six Black and five Latino judges. 

Coalition Co-chair Patricia Jarzobski noted 

that 19 Coordinating Council members have 

been meeting for the past year to design an 

Action Plan. The Plan addresses five primary 

areas in judicial appointments: 
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1. candidates,

2. judicial nominating commissions,

3. deciding officials,

4. accountability and tracking, and

5. messaging and promoting.

During the next six months the team will 

begin implementing the first round of action 

steps. 

Joint Steering Committee
Patricia Jarzobski, chair of the CBA/DBA 

EDI Joint Steering Committee (JSC), opened 

discussion on the JSC’s “pillars to success.” 

Pillar one leader Ryann Peyton talked about 

the diversity pipeline, which has three main 

objectives: to create a standard and inclusive 

leadership selection process; to standardize the 

application and interview process, creating a 

consistent and inclusive process; and to create 

a list of members who noted interest. 

Courtney Holm spoke on pillar two, whose 

focus is messaging. The team is preparing to 

launch a weekly podcast series in January and is 

currently looking into video opportunities. The 

team has published several articles in Colorado 

Lawyer and The Loop. 

Melissa Schwartz reported on pillar three, the 

implementation committee, whose main goal 

was to create a section leadership toolkit. The 

toolkit is now fully up and running! Visit https://

www.cobar.org/For-Members/Committees/

Section-Diversity-Inclusivity-Toolkit.

Judge Mariana Vielma spoke for the fourth 

pillar: accountability. All leaders will complete 

individual actions plans. Accountability will 

focus on identifying diversity, auditing the 

committee to find gaps, identifying people 

who are interested in leadership, and having 

members identify one to three EDI activities 

they plan to complete during their term. The 

accountability plan includes a recent leadership 

survey sent to collect accurate data that can be 

used to measure progress and create a more 

equitable and diverse leadership. 

Racial Justice Equity Diversity and Inclusivity 
(REDI) Committee
CBA EC member Jon Olafson reported on the 

REDI Committee, whose initial goals were 

to revise the mission and vision statements, 

which was accomplished and approved by 

the EC. The EC also approved a statement on 

solidarity in late summer. To make sure that 

the REDI Committee continues long into the 

future, the EC passed a policy making the REDI 

Committee a standing committee of the EC and 

a permanent agenda item on all EC meetings. 

In the last few months the Committee also set 

ambassadorial tasks designed for the EC to lead 

by example and boost the leadership pipeline, 

and it created a REDI Blueprint, a guidebook for 

ensuring the EC meets its REDI-related goals. 

Finally, the Committee is setting up a CBA 

Community page to support those who want 

to undertake the ABA’s 21 Day Racial Equality 

Habit-Building Challenge.

EDI CLE 
Kevin McReynolds reported on the joint efforts 

of the CBA, DBA, and Presidents’ Diversity 

Council with the Colorado Supreme Court’s 

Continuing Legal and Judicial Education Com-

mittee (CLJE) to create a new CLE requirement. 

Similar rules have been adopted in 10 other 

states so far. The proposed rule would add 

EDI CLEs as a separate two-hour requirement 

starting in 2023. The CLJE is setting a meeting 

to review and potentially approve the proposal, 

which would then follow the path for Supreme 

Court approval.

Bylaws Committee Update
Judson Hite is chair of the Bylaws Committee, 

which was formed under Kathleen Hearn 

Croshal’s presidency to take a fresh look at 

the bylaws and align them with the REFOCUS 

20/20 Strategic Plan to remove barriers for 

diversity and inclusivity initiatives. The Bylaws 

Committee also reviewed Bar operations under 

COVID pandemic conditions and operational 

changes brought about by the CBA-CLE gov-

ernance interface. 

The Committee worked on adopting a 

CBA mission, vision and values, and non-dis-

crimination policy. Currently it’s working on 

streamlining meeting notices, attendance 

requirements, voting, and electoral procedures 

for the BOG and EC, and creating preformation 

procedures for new sections. The Committee 

is also exploring new concepts with the GCTF 

to alternate the rotation of CBA presidents to 

offer greater opportunity for candidates outside 

of region one who now have to wait 12 years 

to serve. The plan is to present the proposed 

changes/additions to the bylaws to the EC in 

early 2021 and to the BOG in June. 

Disaster Legal Services 
Kathleen Schoen, CBA access to justice and local 

bar relations director, shared the widespread 

impact of disaster legal services. The CBA is 

supporting its own programs and outside collab-

orative programs to assist volunteers in helping 

those in need. To this end, CBA launched the 

“Its Our Turn” pro bono recruitment campaign, 

working with Succession to Service and local 

pro bono programs throughout the state. 

The Legislative Front 
Andrew White, CBA’s legislative relations direc-

tor, summarized the recent accomplishments 

of the CBA Legislative Policy Committee (LPC). 

Over the past year, the LPC worked on 27 

legislative measures involving a wide range 

of matters, including corporate, employment, 

real estate, elder law, and civil rights. Notably, 

the LPC worked with the courts on COVID-19 

issues and creating new remote witnessing rules. 

Leading with Empathy
A meeting high point was Colorado Attorney 

General Phil Weiser’s presentation on leading 

with empathy. A transcript of his speech appears 

in this month’s President’s Message.

Colorado Bar Foundation
Colorado Bar Foundation Chair Loren Brown 

updated the BOG on the CBA’s charitable giving 

arm. This year the Foundation awarded 32 

separate grants totaling $128,000 to promote 

access to justice-related programs, enhance 

law-related education, and improve the ad-

ministration of justice. 

Looking Forward
As the CBA marches into 2021 with the pandemic 

still looming, there is no doubt that its challenges 

will continue. But the Bar remains true to its 

mission and will forge ahead to meet the needs of 

its member and the legal community at large. 
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I
nvolved as he is in the Denver community, 

Richard Murray has long been aware 

of the Davis Award. The award is given 

annually to an individual under 40 who 

“combines excellence as a lawyer with creative 

civic, cultural, educational, and charitable 

leadership as to best exemplify the character 

and promise of Richard Marden Davis at that 

stage in his career.” Murray says, “I have always 

been in awe of the accomplishments of those 

who have been honored with this award. Upon 

hearing the news that I was receiving the Davis 

Award, I was overwhelmed with joy and humbled 

to be included in such a group of distinguished 

attorneys.”

Path to a Fulfilling Career in Colorado 
Murray’s early draw to the legislative and polit-

ical arenas paved a path to the law. “As a high 

school student entering college, I had a strong 

interest in the political arena and the legislative 

process for lawmaking. I went on to major in 

political science and philosophy (topical in 

law and society) at the University of Colorado 

at Boulder and interned at the US House of 

Representatives and the Colorado House of 

Representatives. Our society’s structure around 

the rule of law has always been something I mar-

vel at, and my trajectory as a student naturally 

took me to law school.” During his time a CU, 

Murray served as student body president of the 
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Richard Murray
Polsinelli Attorney Receives 

2020 Richard Marden Davis Award

BY  H A L E Y  H E M E N

30,000-student Boulder campus, overseeing a 

nearly $30 million student government budget.

Born and raised in Southern California, 

Murray had moved to Colorado for college. 

When the opportunity arose to attend CU Law 

School, he didn’t hesitate; he knew Colorado 

was where he wanted to establish his roots. 

He enrolled at CU Law and set his sights on a 

career as a transactional attorney. “I structured 

my coursework for the first couple of years 

going down that path,” he says. However, in 

his third year, he had the opportunity to intern 

for Colorado Court of Appeals Judge David 

Furman and Colorado Supreme Court Justice 

Allison Eid. “My love for research, writing, 

and advocacy grew through those out-of-the-

classroom experiences, and I shifted my focus 

to litigation.” 

Colorado offered much to Murray as he 

began his career. “In my first year following law 

school, I had the privilege of clerking for Justice 

Nathan B. Coats on the Colorado Supreme 

Court. It was an experience of a lifetime and the 

mentorship, skills, and experiences from that 

one year immensely helped the transition from 

student to attorney. Following the clerkship, 

I became an associate at the former firm of 

Kennedy Childs & Fogg, P.C., and worked 

directly with Mark Fogg. Mark taught me the 

importance of how, as an attorney, we have 

the ability to help people at some of the most 

difficult points in the lives, and the laudable 

nature of a profession of putting someone else’s 

interests ahead of your own.” 

Community Engagement
Murray credits his mentor Fogg as one of the 

people who motivated him to become more 

involved with and to give back to the Denver 

community. Fogg, who was president of the 

Denver Bar Association (DBA) at the time, en-

couraged Murray to join local bar associations. 

“The balance between work and community 

involvement has been a central part of my career 

and life over the past dozen or so years,” says 

Murray. Over the years, Murray has served as 

the president of Continuing Legal Education 

in Colorado, Inc. (CBA-CLE) and on the CBA 

Board of Governors, and at different times has 

been both first and second vice president of the 
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DBA. Currently, he serves as the immediate 

past chair of the CU Law Alumni Board and 

the elected secretary of the Colorado Access to 

Justice Commission, which is by appointment 

of the Colorado Senate. He is also a fellow of 

the American Bar Foundation and the Colorado 

Bar Foundation. In 2018, Murray received the 

DBA Young Lawyer of the Year Award. 

“I initially became a board member of CBA-

CLE as a DBA appointee,” Murray says. “I went 

on to serve two years as president of the orga-

nization. As the nonprofit educational arm of 

the CBA and DBA, CBA-CLE plays an important 

role in the ongoing educational development 

and practice of our state’s attorneys, and it was a 

pleasure to be able to serve our legal community 

this way. During my time as president, CBA-

CLE’s financial position made a remarkable 

comeback and the organization moved into 

new office space, together with the CBA and 

DBA. I am proud of the accomplishments of 

the organization during that time.”

Murray recently ran for CU Regent in Col-

orado’s sixth congressional district, making it 

to the general election after a 30-point primary 

election victory. In 2020, in the midst of the 

campaign, he completed a term as the chair of 

CU Law School’s Law Alumni Board. Murray’s 

decision to join the Law Alumni Board was 

inspired as a way “to give back and contribute 

to my alma mater and the next generation of 

attorneys. I frequently said during my campaign 

for CU Regent this year that I am everything I 

am because of the University of Colorado—the 

education it provided me, the experiences it 

gave, and the people I met. As a former chair 

of the Law Alumni Board, I am proud of the 

strong work being done to increase the diversity 

and inclusiveness of the law school, the legal 

community, and the bench.”

Murray was a member of the Thompson G. 

Marsh American Inn of Court from 2007 to 2016 

and served on its executive committee from 2012 

to 2013. Murray was introduced to the Marsh 

Inn of Court while clerking for Justice Nathan B. 

Coats at the Colorado Supreme Court. “I began 

attending meetings and very much enjoyed the 

group and programs,” says Murray.

Of course, Murray’s engagement is not 

limited to Denver’s legal community. Murray 

previously served for several years on the board 

of trustees for Historic Denver, Inc., an organi-

zation dedicated to the preservation of Denver’s 

rich history, as well as on its governance and 

outreach committees. He also served on the 

board of the Bacchanalian Society of Denver, a 

nonprofit organization that hosted wine tasting 

fundraising and awareness events for numerous 

local charitable organizations; the board of 

directors of the University Club of Denver; and 

the board of directors of the Lincoln Club of 

Colorado. In addition, he has participated in 

the Colorado Chamber of Commerce’s EXECs 

Advocacy Program and the Emerging Leaders 

Build for Habitat for Humanity. 

Current Practice
Murray joined his current firm, Polsinelli, in 

the summer of 2012. “My mentor, Mark Fogg, 

at my old firm had left about a year earlier to 

become general counsel of COPIC and it seemed 

to be the right time in my career to make a 

Rich with wife Elizabeth, son Cayden, and daughter Olivia.
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shift,” recalls Murray. “As an undergraduate, 

I earned a minor in business administration, 

and in law school, I had largely prepared for 

a business-type of law practice. An opening 

for a commercial litigation associate position 

at Polsinelli was first brought to my attention 

by Michael Dulin at Polsinelli, whom I knew 

from my Inn of Court. I joined Polsinelli in 

August 2012 as an associate and have been a 

shareholder at the firm since November 2016.”

Murray counts himself lucky to have benefit-

ed from wise and generous mentors throughout 

his career. It is something he values highly even 

now as he has gained a good deal of wisdom 

and experience for himself. “Relationships 

with mentors are not isolated to a point in 

time,” he says. “For me, they have lasted and 

grown over the years. The law has long been 

a profession based on mentorship, whether it 

be the old times of an apprenticeship type of 

relationship to the modern partner/associate 

relationship at a firm. Young lawyers succeed 

and grow exponentially in their profession-

alism and abilities with the steady hand and 

guidance of willing and engaged mentors 

throughout their careers. At Polsinelli, we have 

a strong mentorship program that I am proud 

to participate in.”

Taking It All in Stride
Despite the challenges this year has brought, 

Murray seems to be taking the changes in stride. 

“Since March, I have largely worked remotely 

from home. For the past several years, domestic 

and international travel for work was common 

and frequent. The pandemic has shifted that 

nature of my work dramatically, with hearings, 

mediations, and meetings going virtual.”

The same goes for his family. Murray and his 

wife, Elizabeth—a Colorado native, CU Boulder 

alum, and former preschool teacher—have been 

supervising their kids, Cayden, 8, and Olivia, 

5, as they attend school virtually. “Our dining 

room has turned into their classroom,” says 

Murray. Murray and his wife just celebrated 

10 years together on December 29. They got 

engaged while snowshoeing in Rocky Mountain 

National Park near Bear Lake in February 2010.

Murray enjoys the time he spends with 

his family and looks forward to a time when 

things get back to normal so he can once again 

cheer on his kids—Cayden plays baseball, 

basketball, and soccer; Olivia plays soccer and 

does ballet—as well as participate with Cayden 

in the Cub Scouts, go camping, and attend CU 

Buffs football and basketball games. 

Richly Deserved
As we look ahead to a brighter 2021, please join 

the Denver Bar Foundation, Davis Graham and 

Stubbs, and the Davis family in congratulating 

2020 Davis Award recipient Richard Murray. 

His achievements are sure to inspire future 

generations of Colorado lawyers.   

Volunteering for LawLine 9. 



F E B RUA RY  2 0 2 1    |     C O L OR A D O  L AW Y E R      |      61

Your online solution  
for forms, documents, 

and checklists

www.cle.cobar.org  •  Call (303) 860-0608  •  Toll-free (888) 860-2531
The nonprofit educational arm of the Colorado Bar Association and the Denver Bar Association

Accessible at any time, on any device from your CLE Dashboard

Not your average fill-and-go forms, each one 
is crafted, reviewed, and continually updated 
by a group of Colorado lawyers and legal 
professionals. Streamline your workflow with 
a single source for your document needs.

Six Different Libraries

•  Civil Procedure
•  Domestic Relations
•  Leases & Rentals
•  Mechanics’ Liens
•  Probate/Trust & Estate
•  Real Estate

This subscription-based service combines 
convenience and accuracy, while saving you 
time and effort.

•  Regular updates
•  One convenient accessible location
•  Downloadable
•  Easy to update and complete

Visit COFillableForms.org

Subscriptions available for single or multiple libraries.
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email advertising@cobar.org for information about display advertising in Colorado Lawyer.
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Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 4

March  February 1

April  March 1

May  April 1

June  May 3

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 1

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Colorado Lawyer staff will no longer 

provide layout/design services.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact  Jessica 

Espinoza-Murillo at advertising@cobar.

org.

Questions?
Contact Jessica Espinoza-Murillo at 

advertising@cobar.org.
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Hernandez & Associates, P.C.
Immigration Law & Criminal Defense

1801 York Street, Denver, CO 80206
(303) 623-1122 | www.hdezlaw.com

Ms. Hernández specializes in Immigration and 
Naturalization Law with a focus on 

Federal Litigation, Removal Defense,
& Immigrant Advocacy.

The Cossitt Law Firm is pleased to announce the addition of Lisa Vigil  
to our team! She will be practicing exclusively in the area of family law.

Lisa brings four years of experience as a prosecutor with a passion for 
bringing positive change and help to families. Her extensive trial experience 
includes working closely with domestic violence situations. While working 
as a prosecutor, she found that advocating for domestic abuse survivors 
and seeking justice was rewarding. Lisa is looking forward to continuing 
advocating for her family law clients.

On the weekends Lisa enjoys playing with her dog, watching sports,  
exploring on her bike, and exercising.

Contact Lisa at: Lisa@CossittFamilyLaw.com

2038 Caribou Drive, Suite 100
Fort Collins, CO 80525
CossittFamilyLaw.com

(970) 488-1887

THE
COSSITT LAW FIRM, LLC

Welcoming Lisa Vigil
Attorney and Counselor at Law | Family Law

is pleased to announce 
that Jim Henderson, 
Sam Seiberling, and 
Taylor Smith have 
been promoted to the 
firm’s partnership. 

1550 17th Street, Suite 500 | Denver, CO 80202
dgslaw.com | 303.892.9400



66     |     C O L OR A D O  L AW Y E R      |     F E B RUA RY  2 0 2 1

TITLE   |    SUB TITLE

A N N O U N C I N G

A LT E R N AT I V E  D I S P U T E  R E S O L U T I O N

HON. R O B E R T D .  H AW T H O R N E (RET.)

hawthorneadr.com
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We are pleased to announce that
effective January 1, 2021

Charles Fuller

has become a Shareholder of the firm

Mr. Fuller’s practice will continue to focus on 
Business Litigation, Construction Litigation, 
Environmental Law, and Appellate Practice.

Our clients rely on our experienced team of lawyers to guide 
them through all of their legal needs, from significant business 

decisions to the most complex global deals and litigation. 
Our breadth and depth of practice enable us to handle the most 

complex matters and solve our clients’ problems seamlessly.

1700 Lincoln Street, Suite 4300
Denver, Colorado 80203

303-298-1122
SennLaw.com
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GENDELMAN KLIMAS, LTD. IS PLEASED TO 
ANNOUNCE THAT 

Hannah Leisman, Esq. 

has joined the firm as an associate attorney. Hannah is a 
graduate of the George Washington University Law 
School and has focused her legal career on empowering 
and advocating for those going through a difficult time; 
she worked in civil rights litigation combating police 
brutality and employment discrimination before joining 
the Rocky Mountain Victim Law Center, where she 
represented survivors of domestic violence, sexual 
assault and gender-based discrimination as a staff 
attorney in Title IX proceedings and civil injunctive 
matters. Hannah is looking forward to expanding her 
practice area and will be taking on family law, probate, 
and estate planning cases.  
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CBA ETHICS HOTLINE

A Service for Attorneys
The CBA Ethics Hotline is a free resource for attorneys 
who need immediate assistance with an ethical dilem-
ma or question. Inquiries are handled by individual 
members of the CBA Ethics Committee. Attorneys can 
expect to briefly discuss an ethical issue with a hotline 
volunteer and are asked to do their own research be-
fore calling the hotline. 

To contact a hotline volunteer, 
please call the CBA offices at 303-860-1115.
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Bruce Temple Buell 
March 18, 1932–November 30, 2020

Bruce Temple Buell of Col-

orado Springs died peace-

fully at home surrounded 

by his wife, two daughters 

and their spouses, two 

grandsons, and longtime 

law partner. He was 88. 

Bruce was born in Pueblo, Colorado, and 

lived in Ordway, Colorado, until attending 

college at Princeton University. He married 

Joan Souders, attended Harvard Law School, 

did a stint in the Navy as a naval intelligence 

officer stationed at the Pentagon, attended 

George Washington Law School, and went 

on to graduate from the University of Denver 

Law School in 1958. He then joined Holland 

& Hart of Denver and became legal counsel of 

the Colorado Bankers Association for 25 years.

During that time, Bruce took a three-month 

sabbatical, established a pro bono program of 

estate planning for the homebound elderly 

through Denver Legal Aid (known as “Wills 

on Wheels”), and co-founded the Colorado 

Lawyer Trust Account Foundation (COLTAF). 

He was also actively involved in the Legal Aid 

Foundation, which supports Colorado Legal 

Services.

Bruce became Captain Buell while serving 

in the Naval Reserve. He moved to Colorado 

Springs as the managing partner of Holland & 

Hart of Colorado Springs in 1986. After retiring 

for one day in 1995, he created the Buell Law 

Firm with Joan as his legal assistant. He and 

Steve Ezell formed Buell & Ezell, LLP in 2001 and 

diligently worked together until Bruce retired 

in May 2019. He was a practicing attorney for 

61 years.

Bruce was a brilliant estate planning attor-

ney, but his greatest work is not his professional 

achievements. It is his years of personal devotion 

to helping others. Bruce spent 34 years driving 

weekly to Cañon City for Prison Ministry. He, 

with others, created Koinonia House in Colorado 

Springs, a halfway house for ex-offenders. Ever 

sensitive to the needs of the less fortunate, 

Bruce created Ecumenical Christian Legal 

Services in 1999, a program by which volun-

teer Christian attorneys provided triage and 

follow-up legal services to clients of Ecumenical 

Social Ministries and Mercy’s Gate. He was a 

longtime board member and chair of the Joseph 

Henry Edmondson Foundation and president 

of the Viola Vestal Coulter Foundation, which 

both support education initiatives for young 

people and social services across the state. 

In addition, Bruce contributed his time and 

expertise with the Pikes Peak Community 

Foundation for many years.

Bruce was also a loving husband, father, 

grandfather, and great-grandfather. Working 

together, Bruce and Joan raised three children, 

Alan, Sue, and Bonnie. Bruce and Joan were 

blessed with six wonderful grandchildren and 

nine amazing great-grandchildren.

Robert Gordon Fredrickson
August 10, 1926–December 21, 2020

Robert G. Fredrickson, 94, 

died on December 21, 2020. 

Bob was the third genera-

tion from the Fredrickson 

family to live in and serve 

the Cañon City community. 

Service and duty were Bob’s prevailing life 

orientations and motivated most of his decisions 

and actions.

In Memoriam

Bob was born on August 10, 1926, in Cañon 

City to C. Arthur and Blanche (Becky) Sharp 

Fredrickson. He had an older brother, Donald. 

Graduating from Cañon City High School in 

1944, Bob attended the University of Colora-

do–Boulder on a merit scholarship, earning a 

chemistry degree in 1947. Thereafter, to further 

his education, he enrolled in Mexico City College 

to live with a Mexican family and learn Spanish. 

In 1949, Bob moved to Chicago and worked as 

a chemist for Swift & Co.

Bob was an officer in the US Navy. He 

graduated from Officer Candidate School in 

Newport, Rhode Island, and then served as 

a CIC and personnel officer, seeing combat 

duty during the Korean Conflict aboard the 

US Destroyer Chevalier. He flew the American 

flag from a tall pole in his front yard for the rest 

of his life as a symbol of his patriotic support 

for his country.

After the Conflict, Bob attended and gradu-

ated from CU Law School. He moved to Cañon 

City and started up his own law firm, practicing 

law for the next 54 years, most of those years 

with Bruce Johnson. Bob’s law firm was the focus 

of his life. He provided sound and consistent 

legal advice, always with the highest levels of 

honesty and integrity. He was a CBA member 

from 1947 to 2011 and president of the local 

bar association from 1978 to 1980.

While in law school, Bob married Carol L. 

Mentzer on June 11, 1955. Together they had 

three sons within the first eight years of their 

64-year marriage. He was very proud of his 

boys and the families they would eventually 

have themselves.

Bob’s civic involvement was vast. He was the 

second charter member of the local Rotary Club 

and spearheaded the water fountain project 

in Veterans’ Park. He served on many boards 

and most in leadership positions: Cañon City 

Public Library, Cañon City Abbey, Salvation 

Army, the American Heart Association, and 

the American Cancer Society.

In addition, Bob was involved in several 

local business ventures over the years, both as 

an investor and as a developer. In particular, 

he was instrumental in developing the former 

Power and Shower car wash at 7th and Royal 

Gorge Blvd., the current Sonic Drive-In, Sun-
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flower Bank, and the 9th and Main professional 

building. Interestingly, he was responsible for 

construction of the building at 6th and Green-

wood, which is now the site of the hospice that 

served him at the end of his life.

As a CU alumnus (undergrad and law school), 

Bob was a life member of the CU Director’s Club 

and a former member of the Alumni Board. He 

and Carol were avid fans at CU football games 

year after year.

Of special note is Bob’s commitment to the 

United Presbyterian Church, where he was a 

member from 1938 until it closed in 2017. He 

was a faithful financial steward for his church, 

served in leadership roles, and provided legal 

services to promote its mission.

Bob was licensed as a private pilot and en-

joyed flying in his younger years. Other hobbies 

included watching sporting events and reading 

books about history. He and Carol traveled to 

Scotland, Holland, and France as members of 

the CU Roaming Buffaloes, and they took trips 

to Spain, Venezuela, and Morocco.

Bob’s parents, brother, and wife preceded 

him in death. He is survived by sons Bryan 

(Jill) Fredrickson of Cañon City, Barry (Lisa) 

Fredrickson of Novelty, Ohio, and David (Johnna) 

Fredrickson of Wareham, Massachusetts; and 

eight grandchildren, Alexa, Matthew, Jenna, 

Grace (Tommy), Paul, Hale, Colin, and Jared. 

He also had one great-grandson born this year, 

Wylie Robert.

Hans W. Johnson
August 5, 1927–November 4, 2020

Hans W. Johnson died 

on November 4, 2020, in 

Spokane, Washington, with 

family at his side. 

Hans was born on the 

family farm on August 5, 

1927. He attended Montana State University for 

one year. He enlisted in the Army in September 

1947 and was honorably discharged in Febru-

ary 1948. He then attended the University of 

Minnesota for two more years and continued 

at the U of M Law School.

In law school, he was set up on a blind date 

and met his future bride, Gladys Hjortedal. He 

graduated in May 1952, and the couple married 

several months later in Gladys’s hometown of 

Spokane. The couple then moved to Denver, 

where Hans was an assistant city attorney from 

1953 to 1962. Hans then went into private practice 

until his retirement in 1985. After 55 years in 

Denver, Hans and Gladys moved to Spokane, 

where his daughter and her family lived. 

Gladys and Hans loved to travel, and they 

crossed the Atlantic 27 times and went around 

the world twice. Hans lost his wife of 66 years 

in December 2018. 

His family was very important to Hans. He 

also was involved in the Lutheran Church. He 

will be remembered by his friends and family 

as a caring, compassionate listener and wise 

counselor. 

Hans is survived by his son Stanley (Marge) 

Johnson; daughter Sharon (Ken) Cathcart; 

grandchildren Julia (Nate) Johnson and Andrea 

(Chris) Piepho; and four great-grandchildren, 

Ethan and Aubrey Johnson, and Cora and 

Henry Piepho.

Ruth B. Lurie 
July 10, 1940–December 8, 2019

Ruth B. Lurie passed away 

last year, on December 8, 

2019. A longtime resident 

of Denver and Boulder, Ruth  

enjoyed a life of intellectual 

pursuits, professional suc-

cess, activism, and devotion to family and friends. 

Ruth was born in Brookline, Massachusetts, 

to Jacob and Elsa Lurie, and she attended high 

school in Plainfield, New Jersey. She entered 

Antioch College, where she met and then married 

John Link in 1959. In 1963, Ruth enrolled at the 

University of California–Berkeley, where she 

graduated Phi Beta Kappa. At Berkeley, she 

was a passionate participant in anti-Vietnam 

War protests. The 1960s civil rights movement 

helped form her long-standing concern for 

social justice.

In 1966, Ruth and her family moved to 

Boulder. After her marriage ended, she became a 

reporter for the Longmont Times-Call to support 

her three young children. While covering the 

local court, she met the late Boulder District 

Judge John Barnard, who encouraged her to 

pursue a career in law. In 1971, Ruth entered 

the University of Colorado Law School with a 

class of 15% women. She joined an all-women 

study group, developing friendships lasting a 

lifetime. Ruth also took part in the burgeoning 

Women’s Law Caucus.

After graduating in 1974, Ruth clerked for the 

late Colorado Supreme Court Justice Edward Day 

and was later elected to the Colorado Personnel 

Board. In 1988, she married Denver attorney 

Arlen Ambrose. 

During her career as an attorney, Ruth helped 

shatter glass ceilings, serving as vice president 

and general counsel for Blue Cross Blue Shield 

and Great-West Life. For Great-West Life’s US 

operations, Ruth ran the legal department and 

later became head of government relations. 

She was also an early member of the Senior 

Women’s Corporate Counsel. Ruth’s colleagues 

and friends admired her integrity, work ethic, 

legal mind, and role as a mentor.

Ruth consistently supported causes to pro-

mote tolerance and the common good, foster 

voting rights, and protect the environment. A 

lifelong learner, she loved enjoying the arts, 

traveling the world, engaging in dynamic conver-

sations, and making ceramics. Ruth also looked 

for every opportunity to take her children and 

grandchildren on adventures.

Ruth is survived by her husband Arlen 

Ambrose; children Lisa (Lyle) Jones, Andrea 

(Michael) Banks, and David Link; step-children 

Dave (Roxane) Ambrose and Jody Ambrose; and 

eight grandchildren and five great-grandchildren. 

Harry Barton Mendenhall II
October 31, 1946–December 17, 2020

CBA Past President Harry 

Barton “Bart” Mendenhall 

II passed away in Denver 

on December 17, 2020. He 

was 74 years old. 

Bart was the only son of 

Cover and Willie Mendenhall. Born, raised, and 

a lifelong resident in Rocky Ford, he received 

a BA from Colorado College in 1968 and his 

JD from the University of Colorado School of 

Law in 1971. He was a captain in the US Army 

Reserve, serving from 1968 to 1976.

Bart served as president of the Colorado 

Bar Association from 1999 through 2000. He 
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was chair of the Water Law Section for several 

years. He was a fellow, trustee, and president 

of the Colorado Bar Foundation from 1986 

to 1991. Bart also served as a commissioner 

for the Colorado Supreme Court Nominating 

Commission, with multiple tenures with the 

local Nominating Commission and Performance 

Commission.

Bart served as the Rocky Ford city attorney 

and general counsel for the Lower Arkansas 

Valley Water Conservancy District and the 

Arkansas Valley Super Ditch Company. He 

was a Rocky Ford city council member from 

1977 to 1997. Bart was also a past director 

of the Koshare Indian Museum, Inc., having 

been an active member of the Koshare Indian 

Dancers, and a past director of the Community 

Hospital Building Inc., Arkansas Valley Fair 

Association, Rocky Ford Chamber of Commerce, 

and Community Assisted Living Inc. Bart 

served as president of the Rocky Ford Lions 

Club and was a lifetime member of the Rocky 

Ford Elks Lodge.

Bart enjoyed hunting and hosted an annual 

bird hunt near his home in Rocky Ford; he was 

never without a Labrador hunting companion. 

He was an accomplished cook and will be 

missed for his convivial nature, outstanding 

community leadership, and sage advice.

Matthew John Roth
July 29, 1967–December 26, 2020 

Matthew John Roth died on 

December 26, 2020. Matt 

had been a practicing attor-

ney in Colorado since 1996 

and joined Allen Vellone 

Wolf Helfrich & Factor, P.C. 

in 2012. He focused his practice primarily on 

real estate, business transactions, and estate 

planning matters, and he dedicated a significant 

portion of his practice to pro bono matters. He 

was a talented, hardworking, and conscientious 

practitioner who cared deeply about his clients. 

In addition to his law practice, Matt was a 

licensed Colorado real estate broker and found 

that to be a useful complement to his practice, 

as did his loyal clientele.

Matt was born on July 29,1967, in Peoria, 

Illinois, the son of William and Margaret Roth. 

He graduated from Bergan High School in 1985. 

Following graduation, he attended Northwestern 

University in Evanston, Illinois, where he earned 

a BS in economics, and went on to earn a JD at 

St. John’s University in Queens, New York. He 

moved to Denver following graduation.

In 2001, he married the love of his life, Mary 

Archibald. Together they were raising their four 

children, which in Matt’s words was, “the best 

thing I ever did.” The family lives in Centennial, 

Colorado, where they have been members of 

St. Thomas More Catholic Church and School 

for 15 years. Matt loved his St. Thomas More 

community and was a member of the Men’s 

Group for over a decade.

Matt is survived by his wife Mary and their 

children Eddie, Louie, Jane, and Colleen; three 

brothers, William M. (Debi), Robert, and Joe; 

five sisters, Sharon (Bob), Karen (Dave), Merri 

(Mark), Lora (John), and Peggy (Matt); and 21 

nieces and nephews. He is preceded in death 

by his parents Margaret and Bill, sister Terri, 

and nephew Timothy. 

Those who knew Matt will remember him 

for his ability to see the good in everyone he 

met, and his infectious laugh. He will be deeply 

missed.  

The In Memoriam section honors the 
lives and careers of recently deceased 
CBA members. The CBA relies on cor-
respondence from members for this 
information. To help us recognize as 
many members as possible, please 
send notices to Susie Klein at sklein@
cobar.org. This is a complimentary ser-
vice, and high-resolution photos are 
welcomed.

AROUND THE BAR   |   IN MEMORIAM
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COLORADO BAR FOUNDATION GIVES $127,750 TO 32 COLORADO NONPROFITS 
 
 
The Colorado Bar Foundation advances justice by supporting legal services and law-related education with 
a focus on three primary areas: (1) expanding the delivery of legal services, (2) promoting law-related 
education, and (3) improving the administration of justice. 
 
In the last 8 years, CBF has awarded more than $925,000 in grants.  In 2020 alone, the CBF awarded 32 
grants totaling $127,750 to organizations providing services in 30 Colorado counties (including awards to 
16 organizations providing statewide services).  Every year, the CBF awards a major grant to the Colorado 
Lawyer Trust Account Foundation and smaller grants (averaging about $3,000) to other nonprofits.  While 
the average amount of the grants may seem small, they are significant to the organizations that receive 
them. 
 
One of the 2020 grant recipients is The Hispanic Affairs Project's (HAP) Immigration Legal Assistance 
(ILA) Program (pictured below) in Montrose, Colorado.  HAP is a grassroots 

organization dedicated to supporting the 
social and economic development of the 
immigrant community in Western Colorado 
including Mesa, Delta, Montrose, Gunnison, 
Ouray, and San Miguel Counties. The ILA 
program assists low-income individuals and 
families who would otherwise be unable to 
afford a private attorney to help with their 
immigration process, including such family-
based immigration applications as Deferred 
Action for Childhood Arrivals (DACA), lawful 
permanent residency, naturalization, 

Violence Against Women Act (VAWA) and U-Visas (Victims of Crime).  ILA 
received a similar CBF grant in 2019 which allowed the program to help almost 
300 individuals and families and increase community education about the 
immigration legal system and how to prevent immigration fraud. 
 
 
CBF grants are made possible by the generous support by Colorado Bar Fellows and other donors.   Please 
consider joining us by making a donation or contact us to learn more about becoming a Bar Fellow.  For 
more information, go to www.coloradobarfoundation.org or contact Bar Fellows President Sarah Adelson 
(saadelson@hollandhart.com), CBF Board of Trustees Chair Loren Brown (lorenbrown@colo-law.com) or 
Elizabeth Akalin (eakalin@cobar.org). 
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Rule Change 2020(34)
Colorado Rules of 
Criminal Procedure

Rule 55.1.  Public Access to 
Court Records in Criminal Cases

(a) Court records in criminal cases are pre-

sumed to be accessible to the public.  Unless 

a court record or any part of a court record is 

inaccessible to the public pursuant to statute, 

rule, regulation, or Chief Justice Directive, the 

court may deny the public access to a court 

record or to any part of a court record only in 

compliance with this rule.  

(1) Motion Requesting to Limit Public Ac-

cess to Court Record Not Previously Filed.  A 

party may file a motion requesting that the 

court limit public access to a court record not 

previously filed or to any part of such a court 

record by making it inaccessible to the public 

or by allowing only a redacted copy of it to be 

accessible to the public.  The motion must be 

accompanied by the court record the moving 

party seeks to make inaccessible or partially 

inaccessible to the public, must be served on 

any opposing party, and must be identified on 

the publicly available Register of Actions as a 

motion to limit public access.  An opposing 

party wishing to object to the motion must 

file a response within 14 days after service of 

the motion unless otherwise directed by the 

court.  Upon receiving the motion, the clerk 

shall make the subject court record inaccessible 

to the public pending the court’s resolution of 

the motion, except that if a party seeks to make 

inaccessible to the public only parts of the 

subject court record, then the party must also 

submit a redacted version of the court record 

with the motion and the clerk shall make the 

redacted version of the court record accessible 

to the public without undue delay.  The clerk 

shall also make the motion and the response 

inaccessible to the public pending the court’s 

resolution of the motion, except that, in its 

discretion, the court may order that the motion 

and the response, or redacted versions of the 

motion and the response, be accessible to the 

public during that timeframe.  

(2) Motion Requesting to Limit Public Access 

to Court Record Previously Filed.  A party may 

file a motion requesting that the court limit 

public access to a court record previously filed 

(including one not yet made accessible to the 

public) or to any part of such a court record by 

making it inaccessible to the public or by allow-

ing only a redacted copy of it to be accessible 

to the public.  The motion must identify by title 

and date of filing the court record the moving 

party seeks to make inaccessible or partially 

inaccessible to the public, must be served on 

any opposing party, and must be identified on 

the publicly available Register of Actions as a 

motion to limit public access.  An opposing 

party wishing to object to the motion must 

file a response within 14 days after service of 

the motion unless otherwise directed by the 

court.  Upon receiving the motion, the clerk 

shall make the subject court record inaccessible 

to the public pending the court’s resolution 

of the motion, except that if a party seeks to 

make inaccessible to the public only parts of 

the subject court record, then the party must 

Colorado Supreme Court 
Rules Committees
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submit a redacted version of the court record 

with the motion and the clerk shall make the 

redacted version of the court record accessible 

to the public without undue delay.  The clerk 

shall also make the motion and the response 

inaccessible to the public pending the court’s 

resolution of the motion, except that, in its 

discretion, the court may order that the motion 

and the response, or redacted versions of the 

motion and the response, be accessible to the 

public during that timeframe.   

(3) Title and Contents of Motion and Response.  

A motion to limit public access shall identify 

the court record or any part of the court record 

the moving party wishes to make inaccessible 

to the public, state the reasons for the request, 

and specify how long the information identified 

should remain inaccessible to the public.  A 

response to a motion to limit public access 

shall state the reasons why the motion should 

be denied in whole or in part.  The motion shall 

be titled, “Motion to Limit Public Access”; the 

response shall be titled, “Response to Motion 

to Limit Public Access.”  

(4) Orders Entered on Court’s Own Motion.  

The court may, on its own motion, make a 

court record or other filing inaccessible to the 

public or order that only a redacted copy of it be 

accessible to the public.  If the court does so, it 

must provide notice to the parties and the public 

via the publicly available Register of Actions and 

must also comply with paragraphs (a)(6), (a)

(7), (a)(8), (a)(9), and (a)(10) of this rule.  The 

clerk shall make the subject court record or filing 

inaccessible to the public pending the court’s 

final decision, except that, in its discretion, the 

court may order a redacted version of the court 

record or filing accessible to the public during 

that timeframe.  In its discretion, the court may 

hold a hearing in accordance with paragraph 

(a)(5) of this rule before ordering on its own 

motion a court record or any part of a court 

record inaccessible to the public.  

(5) Hearing.  The court may conduct a hearing 

on a motion to limit public access to a court 

record or to any part of a court record.  Notice 

of the hearing shall be provided to the parties 

and the public via the publicly available Register 

of Actions.  The court may close the hearing or 

part of the hearing if it finds that doing so is 

necessary to prevent the public from accessing 

the information that is the subject of the motion 

under consideration.  If the court closes the 

hearing or part of the hearing, it shall enter 

appropriate protective orders regarding the 

transcript or recording of the proceeding and 

any evidence introduced during the hearing.  

Any such orders shall be modified or vacated if 

the court ultimately denies, in whole or in part, 

the request to limit public access.    
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(6) When Request Granted.  The court shall 

not grant any request to limit public access to 

a court record or to any part of a court record, 

or enter an order on its own motion limiting 

such public access, unless it issues a written 

order in which it: 

(I) specifically identifies one or more substantial 

interests served by making the court record 

inaccessible to the public or by allowing only 

a redacted copy of it to be accessible to the 

public; (II) finds that no less restrictive means 

than making the record inaccessible to the 

public or allowing only a redacted copy of it to 

be accessible to the public exists to achieve or 

protect any substantial interests identified; and 

(III) concludes that any substantial interests 

identified override the presumptive public 

access to the court record or to an unredacted 

copy of it. 

(7) Duration of Order Granting Request.  Any 

order limiting public access to a court record 

or to any part of a court record shall indicate 

a date or event certain by which the order will 

expire.  That date or event shall be considered 

the order’s expiration date or event.    

(8) Public Access to Order Granting Request.  

The order limiting public access to a court record 

or to any part of a court record pursuant to this 

rule shall be accessible to the public, except 

that any information deemed inaccessible to 

the public under this rule shall be redacted 

from the order.   

(9) Review of Order Granting Request.  The 

court shall review any order limiting public 

access to a court record or to any part of a 

court record pursuant to this rule at the time 

of the expiration of the order or earlier upon 

motion of one of the parties.  The court may 

postpone the expiration of such an order if, in 

a written order, it either determines that the 

findings previously made under paragraph (a)

(6) of this rule continue to apply or makes new 

findings pursuant to paragraph (a)(6) of this rule 

justifying postponement of the expiration date 

or event.  If the court postpones the expiration 

of the order, it must set a new expiration date 

or event.      

(10) Limited Access to Original Court Record 

When Request Granted.  If a court limits public 

access to a court record or to any part of a court 

record pursuant to this rule, only judges, court 

staff, parties to the case (and, if represented, their 

attorneys in that case), and other authorized 

Judicial Department staff shall have access to 

the original court record. 

(11) When Request Denied.  When denying a 

motion to limit public access to a court record 

or to any part of a court record under this rule, 

the court must ensure, without undue delay, that 

the public is given access to: the subject court 

record or the parts of that court record previously 

made temporarily inaccessible to the public 

pending resolution of the motion; the motion; 

any response; and, as to any hearing held, the 

transcript or recording of the proceeding and 

any evidence introduced during that proceeding.   

Amended and Adopted by the Court, En Banc, 
December 17, 2020, effective May 10, 2021. 

By the Court:
Carlos A. Samour Jr. 

Justice, Colorado Supreme Court

Rule Change 2021(01) 
Colorado Rules of 
Civil Procedure
Rules 6, 16, 16.1, 26, 
and 121 § 1-8 and § 1-9

Rule 6. Time
(a)(1) [NO CHANGE] 

(2) As used in this Rule, “Legal holiday” includes 

the first day of January, observed as New Year’s 

Day; the third Monday in January, observed as 

Martin Luther King Day; the third Monday in 

February, observed as Washington-Lincoln 

Day; the last Monday in May, observed as 

Memorial Day; the fourth day of July, observed 

as Independence Day; the first Monday in 

September, observed as Labor Day; the first 

Monday in October, observed as Frances Cabrini 

Day; the 11th day of November, observed as 

Veteran’s Day; the fourth Thursday in November, 

Attention 
Photographers

Don’t squirrel away your Colorado photos. 
Send them to us for a future cover. Flip to page 98 for details. 

Questions? Email Kate at kschuster@cobar.org.
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Visit the Supreme Court’s website for 
complete text of rule changes, including 
corresponding forms and versions with 
highlights of revisions (deletions and ad-
ditions), which are not printed in Court 
Business. Material printed in Court Busi-
ness appears as submitted by the Court 
and has not been edited by Colorado 
Lawyer staff.

observed as Thanksgiving Day; the twenty-fifth 

day of December, observed as Christmas Day, 

and any other day except Saturday or Sunday 

when the court is closed. 

(b)–(e) [NO CHANGE] 

COMMENTS [NO CHANGE]

Rule 16. Case Management 
and Trial Management

(a)–(b)(17) [NO CHANGE] 

(18) Notices of Related Cases. The proposed 

order shall state whether any notices of related 

cases, pursuant to Rule 121, Section 1-9, have 

been filed. 

(19) Entry of Case Management Order. The 

proposed order shall be signed by lead counsel 

for each party and by each party who is not 

represented by counsel. After the court’s review 

and revision of any provision in the proposed 

order, it shall be entered as an order of the court 

and served on all parties. 

(c)–end [NO CHANGE]

Rule 16. Case Management 
and Trial Management

(a) Purpose and Scope. The purpose of this Rule 

16 is to establish a uniform, court-supervised 

procedure involving case management which 

encourages professionalism and cooperation 

among counsel and parties to facilitate disclo-

sure, discovery, pretrial and trial procedures. 

This Rule shall govern case management in 

all district court civil cases except as provided 

herein. This Rule shall not apply to domestic 

relations, juvenile, mental health, probate, water 

court proceedings subject to sections 37-92-302 

to 37-92-305, C.R.S., forcible entry and detainer, 

C.R.C.P. 106 and 120, and other similar expedited 

proceedings, unless otherwise ordered by the 

court or stipulated by the parties. This Rule 

16 also shall not apply to civil actions that are 

governed by Simplified Procedure under C.R.C.P. 

16.1, except as specifically provided in Rule 

16.1. The disclosures and information required 

to be included in both the Case Management 

and Trial Management Orders interrelate to 

discovery authorized by these rules. The right of 

discovery shall not constitute grounds for failing 

to timely disclose information required by this 

Rule, nor shall this Rule constitute a ground 

for failing to timely disclose any information 

sought pursuant to discovery. 

(b)–end [NO CHANGE]

Rule 16.1. Simplified Procedure 
for Civil Actions

(a) [NO CHANGE] 

(b) Actions Subject to Simplified Procedure. 

Simplified Procedure applies to all civil actions 

other than: 

(1) civil actions that are class actions, domestic 

relations, juvenile, mental health, probate, water 

court proceedings subject to sections 37-92-302 

to 37-92-305, C.R.S., forcible entry and detainer, 

C.R.C.P. 106 and 120, or other similar expedited 

proceedings, unless otherwise stipulated by 

the parties; or 

(2) [NO CHANGE] 

(c) Civil Cover Sheet. Each pleading containing 

an initial claim for relief in a civil action, other 

than class actions, domestic relations, juvenile, 

mental health, probate, water court proceedings 

subject to sections 37-92-302 to 37-92-305, C.R.S., 

forcible entry and detainer, C.R.C.P. 106 and 

120 shall be accompanied at the time of filing 

by a completed Civil Cover Sheet in the form 

and content of Appendix to Chapters 1 to 17A, 

Form 1.2 (JDF 601). Failure to file the Civil Cover 

Sheet shall not be considered a jurisdictional 

defect in the pleading but may result in a clerk’s 

show cause order requiring its filing. 

(d)–end [NO CHANGE]

Rule 26. General Provisions Governing 
Discovery; Duty of Disclosure

(a) Required Disclosures. Unless otherwise 

ordered by the court or stipulated by the parties, 

provisions of this Rule shall not apply to domestic 

relations, juvenile, mental health, probate, water 

court proceedings subject to sections 37-92-302 

to 37-92-305, C.R.S., forcible entry and detainer, 

C.R.C.P. 120, or other expedited proceedings. 

(a)(1)–end [NO CHANGE]

Rule 121. Local Rules—
Statewide Practice Standards

(a)–(c) [NO CHANGE] 

Section 1–1 to 1–7 [NO CHANGE] 

Section 1–8 CONSOLIDATION 

A party seeking consolidation shall file a mo-

tion to consolidate in each case sought to be 

consolidated. The motion shall be determined 

by the court in the case first filed in accordance 

with Practice Standard § 1-15. If consolidation 

is ordered, all subsequent filings shall be in the 

case first filed and all previous filings related to 

the consolidated cases placed together under 

that case number, unless otherwise ordered by 

the court. Consolidation of matters pending in 

other districts shall be determined in accordance 

with C.R.C.P. 42.1. 

Section 1–9. RELATED CASES 

1. A party to a civil case shall file a notice iden-

tifying all related cases of which the party has 

actual knowledge. 

2. Related cases are civil, criminal, or other 

proceedings that: a) involve one or more of the 

same parties and common questions of fact; and 

b) are pending in any state or federal court or 

were terminated within the previous 12 months. 

3. A party shall file the required notice at the 

time of its first pleading under Rule 7(a) or its 

first motion under Rule 12(b). 

4. A party shall promptly file a supplemental 

notice of any change in the information required 

under this rule. 

COMMITTEE COMMENT 

The purpose of this Practice Standard is to 

afford notice of related state or federal cases 

that are pending or were recently terminated. 

Any actions to be taken following such notice 

are left to the parties and the court. 

Section 1–10 to 1–26 [NO CHANGE]

Amended and Adopted by the Court, En Banc, 
January 7, 2021, effective April 1, 2021. 

By the Court:
Richard L. Gabriel 

Justice, Colorado Supreme Court 
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No. 20PDJ070. People v. Berumen. 12/16/2020. 

Conditional Admission of Misconduct—Attorney 

Suspended.

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of misconduct 

and suspended Mark Joseph Berumen (attorney 

registration number 29628) for 60 days, all to 

be stayed upon the successful completion of a 

one-year period of probation, with conditions. 

The probation took effect on December 16, 2020. 

In April 2018, Berumen agreed to represent 

a married couple in their bankruptcy matter. 

Berumen filed the bankruptcy petition without 

including the required financial management 

certificates the couple had sent to his office. 

As a result, the bankruptcy court closed the 

case without discharge. The couple hired new 

counsel in April 2019, and their lawyer notified 

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE

Disciplinary 
Case Summaries

Berumen of the change in representation. In 

June 2019, without authorization and without 

notifying the couple, Berumen filed a motion 

to reopen on their behalf; he also filed the 

financial management certificates. That same 

day, the wife signed a new bankruptcy petition 

with her counsel. Two days later, she received 

an email from Berumen attaching a copy of the 

discharge in the original bankruptcy case. As 

a result, the couple’s lawyer had to move to 

reopen the case so that their new debt could 

be included.

Through this conduct, Berumen violated 

Colo. RPC 1.2(a) (a lawyer must abide by the 

client’s decisions concerning the objectives of 

a case and consult with the client regarding the 

means to achieve the objectives).

The case file is public per CRCP 251.31. 

No. 18PDJ043. People v. Betterton-Fike. 
3/15/2020. Opinion on Remand Imposing 

Sanctions—Attorney Suspended.

On remand from the Colorado Supreme 

Court, a hearing board suspended W. Bradley 

Betterton-Fike (attorney registration number 

36250) for eight months, with the requirement 

that he seek reinstatement, if at all, under 

CRCP 251.29(c). Betterton-Fike appealed 

the hearing board’s opinion on remand; the 

Colorado Supreme Court affirmed without 

opinion on November 2, 2020. Betterton-Fike’s 

suspension took effect on December 18, 2020. 

To be reinstated, Betterton-Fike must prove by 

clear and convincing evidence that he has been 

rehabilitated, has complied with disciplinary 

orders and rules, and is fit to practice law. 

Betterton-Fike assaulted his wife in their 

marital bedroom when he spat in her face 

and punched her multiple times in the arm, 

leading to his criminal assault conviction. 

Betterton-Fike thereby violated Colo. RPC 8.4(b) 

(it is professional misconduct for a lawyer to 

commit a criminal act that reflects adversely 

on the lawyer’s honesty, trustworthiness, or 

fitness as a lawyer in other respects).

The case file is public per CRCP 251.31. 

No. 20PDJ059. People v. Noffsinger. 12/3/2020. 

Conditional Admission of Misconduct—Attorney 

Suspended.
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The Presiding Disciplinary Judge approved 

the parties’ conditional admission of misconduct 

and suspended Daniel N. Noffsinger (attorney 

registration number 42703) for 25 months. The 

suspension took effect on December 3, 2020. To 

be reinstated, Noffsinger must prove by clear 

and convincing evidence that he has been 

rehabilitated, has complied with disciplinary 

orders and rules, and is fit to practice law.

In June 2020, Noffsinger, who had worked as 

a prosecutor until 2016, was sentenced to two 

years of criminal probation, with conditions, 

for an act of domestic violence. A jury found 

him guilty of extortion, a class 4 felony, and 

harassment, a class 3 misdemeanor. Noffsinger’s 

conviction arose from a March 2019 Facebook 

messaging conversation that he initiated with 

a former romantic partner, who was subject to 

a criminal protection order barring her from 

contact with him. Noffsinger messaged the 

victim to express his love for her in anticipation 

of his undergoing surgery the following day. 

She inquired whether he was trying to use 

something against her in court, and he replied, 

“Not if you can be kind.” When she asked him 

to stop contacting her, Noffsinger wrote, “Then 

we will do it that way. Enjoy your weekend 

in jail and your additional charge unless you 

say otherwise in the next 10 minutes.” He also 

wrote, “2 minutes then I have no choice but to 

send your criminal ass to jail again,” and “Oh 

babe . . . please don’t make me send you to jail 

again.” Noffsinger then called the police and 

tried to persuade them to arrest the victim. 

In a separate incident, Noffsinger traveled 

to Tennessee with a different romantic partner. 

Bystanders summoned the police after they 

heard a woman screaming “get off me” and 

“someone help me!” Noffsinger was not coop-

erative with the officers and stepped between 

the officers and the victim, who declined to 

answer the officers’ questions. The victim 

seemed frightened, was crying, and appeared 

to have bruising on her arms and shoulders and 

a swollen, bleeding bottom lip. There was also 

blood on the bed sheets. Though Noffsinger was 

arrested, the victim did not wish to prosecute, 

and charges were dismissed. 

Finally, in a domestic relations client matter, 

Noffsinger did not reasonably communicate 

with his client about a case management order 

setting forth upcoming dates, and he did not 

provide the client a later court order clarifying an 

earlier ruling. Nor did he take reasonable steps 

to safeguard the client’s interests pertaining 

to those orders. Noffsinger was immediately 

suspended in July 2020. Though he sent the 

client a letter terminating the relationship, he 

did not withdraw as counsel of record.

Through this conduct, Noffsinger violated 

Colo. RPC 1.4(a) (a lawyer shall reasonably 

communicate with the client); Colo. RPC 1.16(d) 

(a lawyer shall protect a client’s interests upon 

termination of the representation, including 

by giving reasonable notice to the client); 

Colo. RPC 8.4(b) (a lawyer shall not commit 

a criminal act that reflects adversely on the 

lawyer’s honesty, trustworthiness, or fitness as a 

lawyer in other respects); and Colo. RPC 8.4(h) 

(a lawyer shall not engage in any conduct that 

directly, intentionally, and wrongfully harms 

others and that adversely reflects on the lawyer’s 

fitness to practice law). 

The case file is public per CRCP 251.31.  

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge 
and are provided as a service by the 
CBA; the CBA cannot guarantee their 
accuracy or completeness. Full opinions 
are available on the Office of the 
Presiding Disciplinary Judge website at 
www.coloradosupremecourt.com/PDJ/
PDJ_Decisions.asp.

The CBA strives to be 
your partner in law 

when you need help the most. 

That’s why we are pleased to announce the CBA Ethics Committee 
Assistance Program for OARC Disciplinary Matters. 

If you are facing an OARC complaint, 
the Ethics Committee may be able to assist you. 

This new program was designed to connect you with 
a volunteer attorney who can help navigate your case. 

Find out more and apply for assistance at 
cobar.org/OARC-Hearing-Assistance-for-Lawyers. 

This program is not affiliated in any way with the 
Office of Attorney Regulation Counsel or the Colorado Supreme Court. 
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No. 19-1298. United States v. Silva. 11/24/2020. 

D.Colo. Judge Hartz. Sentencing Guidelines—Pri-

or Offense Enhancement—Separateness—Plain 

Error Review.

In 2019 defendant pleaded guilty to one 

count of possessing a firearm as a previously 

convicted felon. His prior criminal history 

included two convictions entered on the same 

date in 2005 on Colorado felony counts of third 

degree burglary and second degree assault. 

Defendant was sentenced to imprisonment 

on the burglary count and to fines and costs 

on the assault charge. The 2019 presentence 

investigation report (PSR) treated the sentences 

for both prior convictions as a single sentence 

that received three criminal history points 

based on the length of the burglary sentence, 

and further determined that the assault con-

viction qualified as a prior crime of violence, 

triggering an enhancement that increased the 

base level from 14 to 20. Defendant did not 

object to the PSR. The district court accepted 

the PSR and sentenced defendant to 42 months’ 

imprisonment. 

Defendant appealed the district court’s 

application of the enhancement. Because 

defendant did not object to the PSR, the issue 

on appeal was governed by plain error review, so 

the Tenth Circuit focused its analysis on whether 

the US Sentencing Guidelines (Guidelines) 

clearly and obviously prohibited the district 

court from enhancing defendant’s offense 

level based on a more than 10-year-old assault 

conviction for which defendant received a 

sentence of only fines and costs.

The commentary to the Guidelines provides 

that prior sentences imposed on the same 

day are generally treated as a single sentence, 

and if the sentences run concurrently, the 

longest sentence of imprisonment is used 

to calculate the criminal history points for 

the single sentence. Further, senility limits 

apply for counting various types of sentences; 

for example, a sentence of one year and one 

month or less will not receive any points unless 

it was imposed within 10 years of the instant 

offense. The Application Notes to the Sentencing 

Guidelines set forth two rules for determining 

when convictions counted as part of a single 

sentence can qualify as predicate offenses: an 

individual conviction can qualify as a predicate 

offense only if it was independently eligible to 

receive criminal history points; and only one 

conviction from any single sentence can count 

as a qualifying predicate, even if more than 

one conviction was independently eligible to 

receive points, because two convictions cannot 

both be counted as predicate offenses unless 

they are separate. Here, because defendant 

was sentenced to only fines and costs on the 

assault count more than 10 years before the 

instant offense, the assault conviction was too 

old to have independently received criminal 

history points under the Guidelines. Therefore, 

defendant met his burden of establishing that 

the enhancement was not permitted, and the 

error was clear and obvious under current law.

The sentence was reversed and the case was 

remanded for further proceedings.

No. 19-7056. Bond v. City of Tahlequah. 
12/1/2020. E.D.Okla. Judge McHugh. 42 USC 

§ 1983 Excessive Force Claim—Qualified 

Immunity—Fourth Amendment—Reasonable 

Force.

Rollice’s ex-wife called 911 to request police 

assistance because her ex-husband was drunk 

and in her garage. The three responding officers 

found an intoxicated and fidgety Rollice at 

the side entrance to his ex-wife’s garage. After 

Summaries of 
Selected Opinions

Rollice refused a pat-down, officers turned 

on bodycam video. The video shows that one 

of the officers stepped toward Rollice, and 

Rollice retreated to the back of the garage and 

grabbed a hammer. The officers then backed 

up and drew their guns, leaving about eight to 

10 feet between the parties. Rollice refused to 

drop the hammer. One of the officers replaced 

his gun with a taser. When Rollice pulled the 

hammer behind his head, the other two officers 

fired multiple shots, causing Rollice to double 

over from injuries. One officer then fired again. 

Rollice was transported to the hospital, where 

he was pronounced dead.

Rollice’s estate brought a 42 USC § 1983 

claim against the two officers who fired the 

shots, alleging they used excessive force against 

Rollice in violation of his Fourth Amendment 

rights, and a claim against the City of Tahlequah 

(City). The officers and the City filed motions 

for summary judgment based on qualified 

immunity, which the district court granted. 

The estate appealed the grant of summary 

judgment to the officers, arguing that the two 

officers who fired shots were liable because 

Rollice’s movements were defensive, the final 

shot was unjustified, and even if deadly force 

was justified, the officers recklessly and delib-

erately created the circumstances necessitating 

deadly force. Qualified immunity shields officers 

from civil liability as long as their conduct 

does not violate clearly established statutory 

or constitutional rights of which a reasonable 

person would have known. The assertion of 

qualified immunity from suit under 42 USC 

§ 1983 results in a presumption of immunity, 

which a plaintiff can overcome by showing 

that the officers’ alleged conduct violated a 

constitutional right that was clearly established 

at the time of the violation, such that every 

reasonable official would have understood such 

conduct to constitute a violation of that right.

When an excessive force claim is based on 

conduct before arrest, the Fourth Amendment 

applies. To state an excessive force claim under 

the Fourth Amendment, plaintiffs must show 

that an unreasonable seizure occurred. In 

considering the totality of the circumstances, 

the court considers (1) the severity of the 

crime at issue, (2) whether the suspect posed 
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an immediate threat to the officers’ safety, and 

(3) whether the suspect was actively resisting 

arrest or attempting to evade arrest by flight.

Here, it was largely undisputed that the 

alleged crime at issue was at most misdemeanor 

trespassing, and Rollice was not actively resisting 

arrest because the officers were not initially 

intending to arrest him. In evaluating whether 

the level of force was reasonable, the facts to be 

considered include any immediately connected 

actions by the officers that escalated a non-lethal 

situation into a lethal one. A reasonable jury 

could view the video and find that the officers 

recklessly created a lethal situation by driving 

Rollice into the garage and cornering him with 

tools within his reach. In addition, when Rollice 

grabbed the hammer, the officers drew firearms 

and began shouting, so a reasonable jury could 

further find that the officers’ reckless conduct 

unreasonably created the situation that ended 

Rollice’s life. Therefore, the district court erred 

in not viewing the video evidence in the light 

most favorable to the estate, and viewing the 

facts in the proper light, a reasonable jury could 

find that the officers violated Rollice’s Fourth 

Amendment right to be free from unreasonable 

seizure.

Further, the constitutional right violated 

was clearly established by Tenth Circuit prec-

edent. A reasonable officer faced with the 

circumstances of this case and presumptively 

aware of this precedent would have known 

that cornering Rollice in the garage might 

deliberately or recklessly escalate the situation 

such that an officer’s use of deadly force would 

be unconstitutional.

The grant of summary judgment to the two 

officers was reversed and the case was remanded 

for further proceedings.

No. 19-2091. Alfaro-Huitron v. Cervantes 
Agribusiness. 12/11/2020. D.N.M. Judge Hartz. 

Migrant and Seasonal Agricultural Worker Pro-

tection Act—H-2A Work Visa Program—Breach 

of Contract—Agency Law—Civil Conspiracy.

Plaintiffs are a group of US citizens and 

lawful permanent residents who work as farm 

laborers. Cervantes Agribusiness and Cervantes 

Enterprises, Inc. (collectively, Cervantes) are 

agricultural businesses owned and managed 

by members of the Cervantes family. Cervantes 

signed an outsourcing agreement (agreement) 

with WKI Outsourcing Solutions, LLC (WKI). The 

agreement provided that WKI would perform 

services as a work force provider for a work force 

comprising skilled farm labor workers, including 

US citizens, legal residents, and foreign workers 

with temporary working visas (H-2A visas). 

WKI received H-2A certification from the US 

Department of Labor, began recruiting workers, 

and hired plaintiffs, all of whom were “United 

States workers” under the H-2A regulations. WKI 

then canceled its H-2A application, ostensibly 

due to weather conditions. Neither Cervantes 

nor WKI provided work to plaintiffs during the 

time period for which plaintiffs were hired under 

the terms of the H-2A contract. 

Plaintiffs brought claims against several 

defendants for breach of their employment 

contracts, civil conspiracy, common law fraud, 

and violations of the Migrant and Seasonal 

Agricultural Worker Protection Act (AWPA). All 

defendants except Cervantes either settled or 

defaulted, or they were otherwise dismissed. 

Cervantes moved for summary judgment on all 

claims, and the district court granted the motion. 

On appeal, plaintiffs argued that the district 

court erred in granting summary judgment on 

the breach of contract claim. Under agency 

law, Cervantes could be liable under a contract 

entered into by WKI as its agent even though 

WKI’s president was not a Cervantes employee. 

Liability turns on whether the agent was acting 

with actual or apparent authority. In the breach 

of contract context, a minimal level of control 

may suffice. Here, the trial court erred in applying 

the control test for an employer-employee 

relationship. Applying the correct legal test, 

there was a genuine dispute of material fact 

about whether WKI acted as Cervantes’s actual 

or apparent agent in recruiting plaintiffs.

Plaintiffs also argued that Cervantes violated 

AWPA § 1822(c). This section prohibits farm 
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labor contractors, agricultural employers, 

or agricultural associations from violating, 

without justification, the terms of any working 

arrangements made by that contractor, employer, 

or association with any migrant agricultural 

worker. Plaintiffs contended that Cervantes is 

liable under the AWPA because Cervantes failed 

to provide them with work in violation of the 

working arrangement created when plaintiffs 

accepted WKI’s offer of employment. Agency 

is a threshold issue for determining whether 

an agricultural business may be held liable 

under the AWPA for a labor contractor’s actions. 

The district court erred as an initial matter by 

rejecting plaintiffs’ agency theory of liability.  

Plaintiffs further contended that the district 

court erred in granting summary judgment 

on the civil conspiracy claim, alleging that 

Cervantes conspired with WKI to evade the H-2A 

program’s requirements. However, plaintiffs 

failed to show the first element of a conspiracy 

claim, an agreement between coconspirators. 

The entry of summary judgment in favor of 

Cervantes on the breach of contract and AWPA 

§ 1822(c) claims was reversed and the case was 

remanded for further proceedings on those 

claims. The balance of the summary judgment 

orders were affirmed.   

No. 18-9560. Addo v. Barr. 12/14/2020. Board of 

Immigration Appeals. Judge Hartz. Petition for 

Asylum—Withholding of Removal—Convention 

Against Torture—Substantial Evidence. 

Petitioner is a native and citizen of Ghana. He 

fled Ghana to the United States and applied for 

asylum, withholding of removal, and protection 

under the Convention Against Torture. The 

immigration judge denied the application, 

and the Board of Immigration Appeals (BIA) 

affirmed. 

Petitioner argued on appeal that the BIA’s 

ruling that he could safely avoid persecution 

by relocating within Ghana is unsupported by 

substantial evidence. A noncitizen who has 

demonstrated past persecution is entitled to a 

presumption of a well-founded fear of persecu-

tion, which the government can rebut in several 

ways, including by showing by a preponderance 

of the evidence that the noncitizen can avoid 

future persecution by relocating within the 

citizen’s country of nationality. Petitioner is 

the son of the Challa tribe’s chief. For several 

years, the Challa tribe was in a land dispute 

with the Atwode tribe, and the Challa chief 

won several cases in court over the disputes. 

In response, the Atwode committed numerous 

acts of violence against petitioner and his family. 

Petitioner unsuccessfully attempted to escape 

this violence by relocating throughout Ghana 

several times, including into the capital city of 

Accra. For example, after relocating his family 

to a new part of Accra, petitioner received text 

messages telling him that the Atwode were 

monitoring his location and that “moving from 

place to place” would not save him. Accordingly, 

the ruling that petitioner could safely avoid 

persecution by relocating within Ghana was 

not supported by substantial evidence.  

The petition for review was granted, and 

the BIA’s decisions on petitioner’s asylum and 

withholding of removal claims were reversed. 

The matter was remanded to the BIA for further 

proceedings.

No. 19-1243. United States v.  Alfred. 
12/14/2020. D.Colo. Judge McHugh. Coercion 

and Enticement—Facilitating Prostitution—Fed. 

R. Evid. 404(b)—Intrinsic Evidence—Fed. R. 

Evid. 403.

Defendant used the social media website 

Tagged to attempt to convince a person he 

believed was a 19-year-old woman to engage 

in prostitution. Defendant encouraged her to 

engage in sex acts for money so that she could 

afford a bus ticket to where he lived. When 

the woman communicated that she was able 

to purchase a bus ticket, defendant agreed to 

meet her at the bus station. Defendant was in 

fact communicating with an FBI agent, and law 

enforcement arrested him at the bus station. 

FROM THE COURTS   |   US COURT OF APPEALS FOR THE TENTH CIRCUIT
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The district court held a pretrial hearing 

pertaining to the admissibility of eight “memes” 

that defendant had posted on Tagged. The memes 

contained laudatory references to pimping 

and pimping culture and contained graphic 

depictions suggesting dire consequences of 

engaging in prostitution without a pimp. The 

district court concluded that the memes were 

admissible as intrinsic evidence of the crimes 

charged and were not barred by Fed. R. Evid. 

404(b), and the probative value of six of the 

eight memes was not outweighed by the danger 

of unfair prejudice under Rule 403. The court 

excluded two of the memes. Defendant was 

convicted of attempted coercion and enticement 

in violation of 18 USC § 2422 (count 1) and 

facilitating prostitution in violation of 18 USC 

§ 1952 (count 2).

Defendant argued on appeal that the district 

court abused its discretion in finding that the 

memes were intrinsic evidence of the charged 

counts. Rule 404(b) only limits evidence of crimes 

extrinsic to the charged crime. Evidence of acts or 

events that are part of the crime itself, or evidence 

essential to the context of the crime, does not 

fall under the other crimes limitation. Evidence 

is “intrinsic” when it is directly connected to the 

factual circumstances of the crime and provides 

contextual or background information to the 

jury. Here, the memes were intrinsic to count 

one because they were part of defendant’s 

attempts to persuade Tagged users to engage 

in prostitution, and they were intrinsic to count 

two because Tagged was the means by which 

the criminal conduct occurred, and a jury could 

conclude that the memes were an integral part of 

the solicitation attempt and part of defendant’s 

business enterprise. Therefore, the court did 

not abuse its discretion in determining that the 

memes were not subject to Rule 404(b).

Defendant also argued that the probative val-

ue of the six memes admitted was substantially 

outweighed by the danger of unfair prejudice. 

Under Rule 403, evidence is excluded where 

its probative value is substantially outweighed 

by a danger of unfair prejudice.  A jury could 

conclude from the memes that defendant was 

branding himself as a pimp and attempting to 

use his Tagged profile to facilitate a pimping 

business, so the probative value of the memes 

was significant. The memes also supported 

the government’s charge that defendant’s 

interaction was not a casual or sporadic incident. 

The danger of unfair prejudice was relatively 

low in the context of the charges; any prejudice 

arose from the fact that they tended to show 

defendant was, aspired to be, or held himself out 

as, a pimp, which was probative of an element 

of the offense. The district court therefore acted 

within its discretion in holding that the danger of 
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unfair prejudice did not substantially outweigh 

the memes’ probative value.

The convictions were affirmed. 

No. 19-2132. United States v. Ybarra Cruz. 
12/14/2020. D.N.M. Judge Phillips. Fourth 

Amendment—Reasonable Suspicion—Public 

Authority Defense—Confidential Informant.

Defendant served as a confidential informant 

(CI) in federal drug investigations from 2016 until 

2018 when his CI status was terminated due to 

a pending drug-related charge. Several weeks 

later, defendant was under federal surveillance 

based on a tip from another CI that defendant 

was transporting methamphetamine in New 

Mexico. A state police officer located defendant’s 

vehicle, followed it, and witnessed the truck 

crossing over the line separating the right lane 

from an exit lane for a few seconds. The officer 

performed a traffic stop for failure to maintain 

the traffic lane.  Defendant was asked to exit 

the vehicle and was given a written warning. 

After telling defendant he was free to leave, 

the officer asked him for permission to ask 

additional questions. Defendant consented, 

and after additional questioning, defendant 

consented to a search of his truck and the 

truck he was towing. The officer then found 11 

bundles of methamphetamine hidden in the bed 

of one truck. The federal surveilling agent was 

summoned to the scene and read defendant his 

Miranda rights and took over the investigation. 

Among other things, defendant admitted that 

he was transporting methamphetamine for 

$10,000, but he stated that he was working with 

federal agents in Phoenix. 

Defendant was later indicted on conspiracy 

to distribute 500 grams or more and possession 

with intent to distribute 500 grams or more of 

methamphetamine. Before trial, defendant 

moved to suppress the Mirandized statements 

and the methamphetamine. Following a sup-

pression hearing, the trial court denied the 

motion. At trial, defendant primarily relied on 

the public authority defense. He testified that 

he reasonably believed he was working as an 

informant. Following the cases in chief, defen-

dant’s motion for judgment of acquittal under 

Fed. R. Crim. P. 29 was denied, but the court 

agreed to instruct the jury on the public authority 

defense. The jury ultimately acquitted defendant 

on the conspiracy charge but convicted him on 

the possession with intent to distribute charge. 

Defendant’s post-trial motions under Fed. R. 

Crim. P. 29 for judgment of acquittal and Rule 

33(a) for a new trial were denied.

On appeal, defendant argued that the district 

court erred in not suppressing evidence, alleging 

that the police officer lacked reasonable suspi-

cion to support the traffic stop. However, the 
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officer had reasonable suspicion that defendant 

violated New Mexico law by failing to drive as 

nearly as practicable in his lane where there was 

no construction, roadway debris, or other visible 

condition to justify the deviation. Therefore, the 

district court did not err.

Defendant further argued that the district 

court erred by not acquitting him based on his 

public authority defense. The public authority 

defense required defendant to show that he was 

engaged by a government official to participate in 

a covert activity. Based on the government’s solid 

evidence against the public authority defense 

and defendant’s failure to meet his burden to 

prove his defense by a preponderance of the 

evidence, the court properly denied defendant’s 

motion for acquittal.

Defendant also contended that the district 

court abused its discretion by denying him a 

new trial based on allegations of possible juror 

confusion. Here, the district court gave defen-

dant’s requested jury instruction on the public 

authority defense, which was unambiguous. 

Accordingly, the district court did not err in 

denying defendant’s motion for a new trial.

Lastly, defendant argued that the district 

court abused its discretion by not sua sponte 

instructing on duress. However, defendant 

did not adduce sufficient evidence to prove 

each element of duress by a preponderance 

of the evidence, and he did not seek such 

instruction. Thus, the district court did not 

abuse its discretion. 

The conviction was affirmed. 
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Tenth Circuit Court of Appeals website.
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2020 COA 167. No. 19CA1056. People v. Barnett. 
Criminal Law—Attempt to Influence a Public 

Servant—Private Institution. 

ComCor, Inc. (ComCor) is an entity that 

handles court-ordered supervision of individuals 

with GPS monitoring. Defendant presented what 

purported to be an official court document to a 

ComCor employee to obtain removal of his GPS 

monitor. ComCor’s employee removed the device 

from defendant and completed paperwork 

logging the return of the equipment. After it 

was discovered that defendant had presented 

a false order to ComCor, he was convicted of 

attempt to influence a public servant under 

CRS § 18-8-306 and sentenced to eight years in 

the custody of the Department of Corrections. 

While this appeal was pending, defendant filed 

an emergency motion with the district court 

under Crim. P. 35(b) requesting a reduction of his 

sentence to probation due to risks associated with 

COVID-19. Upon issuance of a limited remand, 

the district court substantively addressed and 

denied defendant’s motion.   

On appeal, defendant contended that be-

cause ComCor is not a governmental body 

and its employees are not public servants, 

and because CRS § 18-8-306 does not apply to 

private institutions, his conviction should be 

reversed. CRS § 18-8-306 applies in this situation 

to employees of private community corrections 

organizations such as ComCor. Here, there was 

sufficient evidence to show that ComCor had the 

responsibility to supervise individuals required 

to wear GPS monitoring devices and provided 

such supervision services at the direction of the 

courts. Therefore, ComCor employees performed 

a government function and qualified to be 

public servants for purposes of CRS § 18-8-306. 

Because defendant presented what purported 

to be an official court document to a ComCor 

employee to obtain removal of his GPS monitor, 

the evidence supported his conviction.

Defendant also argued that the district court 

erred in denying his Crim. P. 35(b) motion. 

However, the district court had reasons for its 

original sentence that were not overridden by 

the COVID-19 pandemic, and it did not abuse 

its discretion in denying the motion. 

The judgment of conviction and order were 

affirmed.

2020 COA 168. No. 19CA1189. Rueb v. Rich-Fed-
ericks. Inmate Lawsuits—Successive Claims—In 

Forma Pauperis—Three Strikes.

Rueb, a prison inmate, filed a complaint in 

district court against numerous individuals in 

an official capacity and a state and city entity 

(collectively, defendants). Rueb requested to 

proceed in forma pauperis and the district court 

initially granted his request. Defendants filed 

a motion to reconsider the order, arguing that 

Rueb had accumulated more than three strikes 

under CRS § 13-17.5-102.7(1). The district court 

agreed, reversed its order, and gave Rueb 30 days 

to pay the filing fee. He failed to do so, and the 

complaint was dismissed. 

Rueb argued on appeal that his complaint 

contained claims unrelated to prison conditions, 

involving civil rights, declaratory judgment, 

and several common law torts, and therefore is 

not subject to the three strikes rule under CRS 

§ 13-17.5-102.7(1). CRS § 13-17-102.7(1) bars 

an inmate from proceeding in forma pauperis 

in a subsequent civil action based on prison 

conditions when the inmate has three or more 

“strikes”—civil lawsuits that were dismissed for 
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being frivolous, groundless, or malicious, or 

failed to state a claim. This provision does not 

exclude the possibility that a civil action may be 

based only in part on prison conditions. Here, 

Rueb’s complaint contained both prison and 

non-prison related claims, and he previously 

filed at least four complaints in state court 

involving prison conditions, all of which were 

dismissed for being frivolous, groundless, or 

failing to state a claim. Thus, Rueb accumulated 

more than the three strikes required to prevent 

an inmate from proceeding in forma pauperis.

The order was affirmed.

December 10, 2020

2020 COA 169, 170, and 171. Nos. 19CA1810, 
19CA1811, & 19CA1812. People v. Marquez. 
Criminal Law—Crim. P. 35(c) Motions—Post-

conviction Counsel.

Defendant was found guilty of second degree 

assault in three cases stemming from his assaults 

on correctional officers in prison. Between 2013 

and mid-2016, defendant filed several pro se 

Crim. P. 35(c) motions, which the postconviction 

court summarily denied. 

In 2016 the Public Defender’s Office, which 

had represented defendant at trial, filed a 

motion on his behalf requesting that alternate 

defense counsel be appointed to represent him. 

The motion was titled a Rule 35(b) motion but 

alleged that defendant had received ineffec-

tive assistance from the public defender who 

represented him at trial. The postconviction 

court thus construed the motion as a Rule 

35(c) motion and appointed alternate defense 

counsel. Postconviction counsel entered her 

appearance in the case in March 2017, and in 

March 2018 she filed a motion asserting that 

defendant was incompetent at that time and 

during his trial. The postconviction court denied 

the motion. In 2019 postconviction counsel filed 

a Rule 35(c) motion claiming defendant was 

incompetent at the time of his trial and raising 

ineffective assistance of counsel claims. The 

court summarily denied the motion.

On appeal, defendant contended that the 

postconviction court’s decision to appoint 

postconviction counsel in 2016 obligated it to 

(1) require the prosecution to respond to the 
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2016 motion and (2) hold a hearing on that 

motion. Even when a postconviction court has 

appointed postconviction counsel to represent a 

defendant, it may summarily deny a defendant’s 

Rule 35(c) motion under Rule 35(c)(3)(IV) and 

(V) without directing the prosecution to respond 

to the motion and without conducting a hearing 

where the court (1) is satisfied that the motion, 

case files, and record show defendant is not 

entitled to relief; and (2) enters written factual 

findings and legal conclusions denying the 

motion. Here, the postconviction court adhered 

to the rule requirements and therefore did not 

abuse its discretion.

Defendant also contended that the postcon-

viction court erred in denying the 2019 motion 

without a hearing. Within 49 days of being 

appointed, postconviction counsel must either 

file a Rule 35(c) motion or seek an extension of 

time to do so. Here, the motion was filed outside 

the time limit, and the court wasn’t required to 

excuse counsel’s failure to comply with that limit 

because the motion was filed more than two years 

after postconviction counsel was appointed. 

Further, the 2019 motion was successive of the 

2018 motion, so it is properly construed as the 

second Rule 35(c) motion, and counsel failed 

to cite a legal basis for filing an “intermediate” 

motion in 2018 and then waiting 14 months to 

file the 2019 motion. Lastly, defendant’s alleged 

incompetency at the time of trial wasn’t an 

issue to continually relitigate in postconviction 

proceedings, and the record is inadequate to 

evaluate defendant’s ineffective assistance 

claims. Accordingly, the postconviction court 

did not err.

The orders were affirmed.

December 17, 2020

2020 COA 172. No. 19CA1676. Ansel v. State 
Department of Human Services. Institutional 

Neglect—Colorado Children’s Code—Prudent 

Parent Standard.

Ansel operated an in-home childcare 

program. One of the children in her care was 

11-year-old D.A. While playing a “pets” game 

in the fenced yard at Ansel’s facility, D.A. found 

a retractable dog leash and tied it around his 

neck. He placed the leash on a tree branch near 

a playhouse and then climbed on top of the 

playhouse and slipped off. The leash tightened 

around his neck as he fell. D.A. then removed 

the leash and went inside, where Ansel was 

supervising other children, and told her what had 

happened. Ansel tended to D.A. and contacted 

his father, who took him to an emergency room 

for treatment. 

The El Paso County Department of Hu-

man Services investigated the incident and 

determined that Ansel was responsible for 

institutional neglect by failing to adequately 

supervise D.A. Ansel appealed the finding, and 

an administrative law judge (ALJ) concluded that 

Ansel’s actions did not constitute child abuse or 

neglect because she provided the appropriate 

level of supervision of a “prudent parent.” The 

Colorado Department of Human Services Office 

of Appeals (CDHS) reversed the ALJ’s decision. 

Ansel challenged the final agency decision in 

district court, which upheld CDHS’s decision.

On appeal, Ansel argued that the CDHS erred 

in interpreting and applying CRS §19-3-102(1)(b) 

and CRS § 19-1-103(1)(a)(III). In its review of the 

ALJ’s initial decision, CDHS appeared to apply 

both statutory sections in determining whether 

Ansel’s actions constituted child abuse or neglect. 

Under CRS § 19-3-102(1)(b), only the actions or 

omissions of a child’s parent, guardian, or legal 

custodian can meet the definition of neglect. 

Here, it is undisputed that Ansel was not the 

child’s parent or guardian, and while Ansel may 

have been the child’s “custodian,” she was not 

the child’s “legal custodian” within the meaning 

of CRS § 19-3-102(1)(b). Accordingly, CRS 

§19-3-102(1)(b) is inapplicable in determining 

whether Ansel’s actions constituted child abuse 

or neglect, and CDHS erred. 

Under CRS § 19-1-103(1)(a)(III), to support 

a finding of child abuse or neglect the “prudent 

parent” standard simply requires determining 

whether a licensed child care provider acted 
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as a prudent parent would have under the 

circumstances. In applying that standard, it 

is improper to consider a supervising adult’s 

status as a licensed child care provider as a 

circumstance that informs the analysis. Here, 

CDHS concluded that Ansel had failed to comply 

with licensing regulations regarding supervision 

of children by licensed child care providers and 

that she had thus committed child abuse as 

defined in CRS § 19-1-103(1)(a)(III). Therefore, 

CDHS failed to apply the correct prudent parent 

standard or applied the standard in a manner 

inconsistent with the plain language of CRS § 

19-1-103(1)(a)(III), so its decision was contrary 

to law.  

The judgment was reversed.

2020 COA 173. No. 20CA0111. In re Parental 
Responsibilities Concerning M.E.R-L. Uniform 

Services Former Spouses’ Protection Act—Veter-

an’s Disability Benefits—Child Support.

Father and mother are the unmarried parents 

of two children. The parties lived together for 15 

months, but when the relationship deteriorated, 

father moved out of the house. He then initiated 

this allocation of parental responsibilities ac-

tion. Following a contested permanent orders 

hearing, the trial court calculated child support 

based on mother’s $5,547 monthly income 

and father’s $7,504 monthly income, which 

consisted of his military retirement pay ($4,071 

per month) and veteran’s disability benefits 

($3,433 per month). The calculation resulted in 

an order for father to pay mother $1,042.31 in 

monthly child support. The court also ordered 

father to pay $5,000 of mother’s attorney fees. 

On appeal, father contended that the trial 

court erred when it allowed mother’s witnesses 

to testify at the permanent orders hearing even 

though mother had not timely disclosed them. 

However, father failed to demonstrate that 

the court’s decision was manifestly arbitrary, 

unreasonable, or unfair. Therefore, the court 

did not abuse its discretion by permitting the 

witnesses to testify.

Father also argued that it was error to include 

his veteran’s disability benefits in his gross in-

come because they are not “insurance benefits” 

and are not taxable. Under CRS § 14-10-115(5)

(a)(I), “gross income” includes income “from 

any source,” and the statutory exclusions from 

income do not encompass father’s benefits. 

Thus, veteran’s disability benefits fall within the 

broad definition of gross income. Further, the 

nontaxable nature of the benefits is irrelevant. 

Accordingly, the trial court did not err.

Father further argued that the use of veteran’s 

disability benefits in the calculation of gross 

income is contrary to the Uniformed Services 

Former Spouses’ Protection Act, which should 

be given preemptive effect. However, nothing 

in federal law prohibits the use of such income 

in calculating a child support obligation. Thus, 

the trial court did not err. 

Father also contended that the record does 

not support trial court’s attorney fees award. 

Here, the court found with record support 

that the parties had disparate incomes for a 

substantial portion of the litigation. Further, 

father filed hundreds of pages of documents 

and repetitive pleadings, and the court was 

within its discretion to conclude that mother’s 

fees incurred in responding to these filings were 

reasonable and necessary. 

The judgment was affirmed.

December 31, 2020

2020 COA 174. No. 17CA1233. People v. Sau-
ser. Criminal Law—Menacing—Aggravated 

Robbery—Continuance—Affirmative Defense—

Duress—Res Gestae—Character Evidence—Right 

Against Self-Incrimination—Prosecutorial 

Misconduct—Merger—Lesser Included Offense.

Victims J.D. and S.M. were sitting in J.D.’s 

car in the parking lot of a sports bar. Defendant 

approached them while brandishing a handgun 

and demanded that they hand over everything 

they had. Defendant ran off after taking a few 

dollars. A jury found defendant guilty of two 

counts of menacing and one count of aggravated 

robbery. 

On appeal, defendant contended that the 

trial court abused its discretion by denying his 

request for a continuance, on the morning of 

trial, to allow him additional time to investigate 

possible DNA evidence on the handgun. How-

ever, the new evidence was merely speculative 

(defendant hoped to obtain evidence that might 

confirm J.D. had touched the gun), and such 

evidence would only indirectly and weakly 

support defendant’s testimony that J.D. coerced 

him into robbing J.D. and S.M. and would not 

shed light on why J.D. handled the gun or 

whether defendant acted under duress. Thus, 

the trial court did not abuse its discretion in 

denying defendant’s continuance request.

Defendant next asserted that the trial court 

abused its discretion by limiting his testimo-

ny in support of his affirmative defense of 

duress, contending the excluded testimony 

was admissible res gestae evidence. Because 

the proposed testimony concerned a separate 

incident between defendant and J.D., the trial 

court did not abuse its discretion by deciding that 

the excluded testimony was not admissible res 

gestae. Further, to the extent the excluded testi-

mony was relevant, its relevance was outweighed 

by the danger of unfair prejudice. In addition, the 

trial court did not abuse its discretion by ruling 

that the excluded testimony was inadmissible 

under CRE 404(b). Finally, the trial court did 

not preclude defendant from presenting his 

duress defense because it did not completely 

limit his testimony, and the jury heard sufficient 

evidence to find that defendant acted under 

duress in complying with J.D.’s orders if it were 

to believe defendant’s testimony.

Defendant also argued that the trial court 

erred by allowing the prosecutor to ask defen-

dant, in the presence of the jury, a question 

allegedly probative of defendant’s character 

for untruthfulness to which the trial court and 

the prosecutor knew defendant would respond 

by invoking his right against self-incrimination. 

Although the trial court abused its discretion by 

permitting the prosecutor to ask the question, 

the error was harmless because the question 

did not mention the pending criminal charge 

against defendant in another case, and the topic 

was not mentioned again during trial.

Defendant further contended that the pros-

ecutor engaged in prosecutorial misconduct. 

Here, the prosecutor did not commit plain 

error by using a puzzle analogy to explain 

reasonable doubt to the jury or by referring to 

defendant’s testimony as his “story.” And even 

if it were misconduct for the prosecutor to ask 

defendant a question that the prosecutor knew 

defendant would respond to by asserting his 
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right against self-incrimination, the question did 

not influence the verdict or affect the fairness 

of the trial and thus did not require reversal.

Defendant also argued that the cumulative 

effect of the alleged errors deprived him of a 

fair trial. However, as discussed above, there 

was no cumulative error here. 

Lastly, defendant argued that felony men-

acing is a lesser included offense of aggravated 

robbery and his felony menacing convictions 

must be vacated. However, felony menacing 

is not a lesser included offense of aggravated 

robbery. Therefore, defendant’s felony menacing 

convictions don’t merge into his aggravated 

robbery conviction. 

The judgment was affirmed.

2020 COA 175. No. 18CA1001. People v. 
Hayes. Traffic Stop—License Plates—Fourth 

Amendment—Suppression of Evidence.

A police officer stopped a car because the 

officer could not see either a license plate or a 

temporary plate on the car. Defendant was a 

passenger in the car. The officer conducted a 

warrant check on the car’s occupants, discovered 

outstanding warrants for defendant, and arrest-

ed him. During booking, another officer found 

a plastic bag containing methamphetamine in 

defendant’s pocket, and he was charged with 

possession of a controlled substance. Defendant 

moved to suppress the evidence, and after a 

hearing, the trial court denied the motion. 

Defendant was convicted of possession of a 

controlled substance and possession of drug 

paraphernalia.

On appeal, defendant argued that the trial 

court erred in denying his motion to suppress 

evidence. He contended that the traffic stop 

was pretextual and the officer should have 

discontinued the stop when he saw a temporary 

plate on the vehicle. However, the initial basis 

for the stop (the missing license plate) was 

supported by reasonable suspicion, and the 

officer was justified in continuing the stop 

because the temporary plate was not affixed 

on the vehicle in the location required by 

law. Further, once the officer discovered the 

outstanding warrants, there was probable 

cause for defendant’s arrest. Accordingly, the 

later discovery of the drugs did not violate the 

Fourth Amendment, and the trial court correctly 

denied the suppression motion.

The judgment of conviction was affirmed.

2020 COA 176. No. 19CA0512. Redden v. Clear 
Creek Skiing Corporation. Personal Inju-

ry—Negligence—Negligence Per Se—Colorado 

Passenger Tramway Safety Act—Ski Safety Act of 

1979—Exculpatory Agreement—Waiver—Public 

Policy.

Redden was hurt as she attempted to exit 

the Ptarmigan ski lift, located in the Loveland 

Ski Area. Clear Creek Skiing Corp. (Clear Creek) 

has operational responsibility for both the ski 

lift and the ski area.

Redden sued Clear Creek, asserting claims 

for negligence and negligence per se under, as 

pertinent here, the Colorado Passenger Tramway 

Safety Act (the PTSA) and the Ski Safety Act of 

1979 (the SSA). Clear Creek moved for summary 

judgment based on two exculpatory agreements, 

one that Redden signed nearly a year before 

the incident when she purchased a pair of ski 

boots and had her ski bindings adjusted at 

Clear Creek’s ski shop (signed waiver), and a 

second unsigned agreement consisting of a 

series of disclaimers listed on the back of her lift 

ticket (ticket waiver). The district court granted 

summary judgment for Clear Creek.

On appeal, Redden contended that the dis-

trict court erred by entering summary judgment 

for Clear Creek. Here, the signed waiver and the 

ticket waiver unambiguously encompass all 

risks associated with Redden’s use of ski lifts. 

Thus, they are enforceable. Further, the waivers 

are not contrary to public policy as expressed 

in the PTSA and SSA.

The judgment was affirmed.

2020 COA 177. No. 19CA0890. Owens v. 
Williams. Parole Computation—Parole Eligi-

bility—Continuous Sentence.
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Owens pleaded guilty to two class 3 felony 

counts of aggravated robbery and one class 5 

felony count of vehicular eluding. He was sen-

tenced to 10 years in Department of Corrections 

(DOC) custody on each of the aggravated robbery 

convictions and four years on the vehicular 

eluding conviction, all to run consecutively. 

The DOC initially calculated Owens’s parole 

eligibility date by applying the 75% multiplier 

of CRS § 17-22.5-403(2.5) to the convictions for 

aggravated robbery and the 50% multiplier of CRS 

§ 17-22.5-403(1) to the conviction for vehicular 

eluding. This resulted in a parole eligibility date 

occurring after Owens will have served 75% of 

his composite sentence.

Owens filed this case under CRCP 106(a)(2) 

seeking a writ of mandamus requiring DOC to 

calculate his parole eligibility date by treating 

his sentence as one continuous sentence and 

applying the 50% multiplier of CRS § 17-22.5-

403(1). He asserted this calculation was required 

because he wasn’t and hadn’t previously been 

convicted of any crime of violence. The DOC 

moved to dismiss, noting it had recalculated 

the parole eligibility date by treating the three 

sentences as one continuous sentence as re-

quired by CRS § 17-22.5-101. The district court 

granted DOC’s motion.

On appeal, Owens argued that CRS § 17-

22.5-403(2.5) didn’t apply because he wasn’t 

convicted of a crime of violence. He maintained 

that CRS § 17-22.5-403(1) applies, which sets 

forth the general rule that an inmate is eligible 

for parole after serving 50% of a sentence. It is 

undisputed that DOC must treat all three sen-

tences here as one continuous sentence, so the 

issue was whether DOC had a clear duty to apply 

the 50% multiplier of CRS § 17-22.5-403(1) to 

that one continuous sentence. While DOC must 

treat all sentences as one continuous sentence, 

when the one continuous sentence comprises 

sentences subject to different parole eligibility 

date calculation provisions, DOC has discretion 

to decide how to calculate the date. Here, while 

the sentence for vehicular eluding falls within 

subsection (1)’s 50% rule, the two aggravated 

robbery sentences fall within subsections (2.5)

(a) and (b)(I)’s 75% rule, so DOC had discretion 

to apply the 75% rule to the one composite 

sentence. Further, a conviction for aggravated 

robbery as a class 3 felony plainly requires 

application of the 75% rule regardless of whether 

the offense was found to be a crime of violence 

or the defendant was previously convicted of a 

crime of violence. Accordingly, Owens failed to 

show a clear right to mandamus relief.

The judgment was affirmed.

2020 COA 178. No. 19CA1724. Tuscany Custom 
Homes, LLC v. Westover. Mediation Commu-

nications—Evidence—Admissibility.

Westover and two limited liability companies 

of which he was a member (collectively, the 

Westover defendants) entered into contracts 

for the construction, purchase, and sale of 

a home. Tuscany Custom Homes (Tuscany) 

agreed to construct the home and sell it to the 

Westover defendants, who would then sell it 

to the Platenaks. Tuscany ultimately sued the 

Westover defendants for breach of contract. 

The Westover defendants joined the Platenaks 

as third-party defendants.

The parties went to mediation, but due to 

the mediator’s computer problems, mediation 

was concluded without the parties signing any 

document memorializing an agreement. Instead, 

the mediator sent an email summarizing the 

parties’ settlement terms to serve as the basis 

for preparing a formal Mutual Release and 

Settlement Agreement by Tuscany’s counsel. The 

parties agreed, through emails, that the terms 

were correct, and Tuscany’s counsel drafted and 

distributed a draft agreement. The Westover 

defendants refused to sign the agreement, but 

the other parties signed.

Tuscany filed a motion to enforce a settle-

ment agreement, which the Platenaks joined. 

They alleged that an oral settlement agreement 

was formed in the mediation proceeding, and 

they attached the mediator’s email and the draft 

agreement. The Westover defendants denied 

that an enforceable agreement existed. In a 

deposition, the mediator confirmed that the 

parties had reached agreement and the terms in 

his email and the subsequent emails accurately 

reflected that agreement.

The district court held a hearing on the 

motion to enforce the settlement agreement. 

The Westover defendants objected that some 

of the evidence proffered was inadmissible 

because it revealed confidential mediation 

communications, including the mediator’s 

deposition testimony, his email, the email chain 

following his email, and the draft agreement. 

The district court found that the parties formed 

an enforceable contract at the mediation and 

granted the motion to enforce. It also awarded 

costs and attorney fees to the Platenaks pursuant 

to a prevailing party provision in their real 

estate contract.

On appeal, the Westover defendants argued 

that under the Dispute Resolution Act, CRS §§ 

13-22-301 to -313 (the Act), much of the evidence 

admitted at the hearing was inadmissible as 

mediation communications, and absent proper 

evidence, there was insufficient evidence to 

prove the existence of an enforceable agreement. 

The Act defines a mediation communication to 

include any memoranda or notes of a mediator, 

but excludes from this definition a final, fully 

executed written agreement reached as a result 

of a mediation or dispute resolution proceed-

ing. Mediation communications are generally 

inadmissible in judicial proceedings under CRS 

§ 13-22-307(2)–(3). Accordingly, the mediator’s 

email and the draft agreement were inadmissible 

mediation communications. It was thus an abuse 

of discretion to admit this evidence. Further, the 

remaining evidence was insufficient to establish 

an enforceable agreement. 

The order enforcing the agreement and 

awarding fees and costs was reversed and the 

case was remanded for further proceedings. 

FROM THE COURTS   |   COLORADO COURT OF APPEALS

These summaries of published Court of 
Appeals opinions are written by licensed 
attorneys Teresa Wilkins (Englewood) 
and Paul Sachs (Steamboat Springs). 
They are provided as a service by the 
CBA and are not the official language 
of the Court; the CBA cannot guarantee 
their accuracy or completeness. The full 
opinions, the lists of opinions not selected 
for official publication, the petitions for 
rehearing, and the modified opinions are 
available on the CBA website and on the 
Colorado Judicial Branch website.



94     |     C O L OR A D O  L AW Y E R     |     F E B RUA RY  2 0 2 1

TITLE   |    SUB TITLEFROM THE COURTS   |    COLORADO SUPREME COURT

December 7, 2020

2020 CO 83. No. 19SA266. In the Matter of 
Kamada. Judicial Discipline—Sanctions.

In this judicial disciplinary proceeding, the 

Supreme Court considered the Colorado Com-

mission on Judicial Discipline’s (Commission) 

recommendation that now-former District Court 

Judge Ryan L. Kamada be sanctioned by public 

censure for numerous violations of the Colorado 

Code of Judicial Conduct that occurred while 

he was serving as a judicial officer. 

The Commission’s recommendation con-

cluded that Kamada’s conduct violated the 

following provisions of the Code: Canon 1, 

Rule 1.1(A) (requiring a judge to comply with 

the law), Rule 1.2 (requiring a judge to act in a 

manner that promotes public confidence in the 

judiciary), and Rule 1.3 (prohibiting abuse of 

the prestige of a judicial office); Canon 2, Rule 

Summaries of 
Published Opinions

2.9 (prohibiting ex parte communications), and 

Rule 2.10 (prohibiting judicial statements on 

pending cases); and Canon 3, Rule 3.5 (prohib-

iting the intentional disclosure of nonpublic 

judicial information). 

The Court held that the Commission prop-

erly found that Kamada’s actions violated 

numerous provisions of the Code of Judicial 

Conduct. Had Kamada not already resigned his 

position, removal from office would have been 

an appropriate sanction for his misconduct. 

Because he has resigned, the Court agreed 

with the Commission’s recommendation that 

Kamada should be publicly censured.

2020 CO 84. No. 20SA206. People v. Arellano. 
Disqualification—Special Circumstances.

In this interlocutory appeal, the People 

contended that the district court abused its 

discretion in disqualifying the Fourth Judicial 

District Attorney’s Office. The district court found 

that under CRS § 20-1-107(2), the testimony of 

a district attorney’s office employee, who is also 

a victim in the case, is of sufficient consequence 

to establish special circumstances preventing 

the defendant from receiving a fair trial. The 

court thus granted the motion to disqualify, 

and the People appealed. 

The Supreme Court found that the district 

court did not abuse its discretion in disqualifying 

the district attorney’s office. The district court 

made extensive findings of fact, all of which 

were supported in the record, and then properly 

applied the correct legal standards to the facts 

before it. Accordingly, the district court’s order 

was not manifestly arbitrary, unreasonable, or 

unfair so as to constitute an abuse of the broad 

discretion afforded district courts under CRS 

§ 20-1-107(2).

The Court affirmed the district court’s order.

2020 CO 85. No. 20SA265. People v. Kent. 
Motion to Disqualify District Attorney—CRS § 

20-1-107(2)—“Special Circumstances.”

In this interlocutory appeal, the elected 

district attorney in Colorado’s Fifth Judicial 

District contended that the district court abused 

its discretion in granting the defense’s motion 

to disqualify his office from the case. As relevant 

here, defendant argued that he is unlikely to 
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receive a fair trial based on the existence of 

special circumstances. The district court correctly 

determined that each identified circumstance, 

“in and of itself,” did not warrant disqualifica-

tion. But it nevertheless held that those same 

circumstances, “viewed as a totality,” sufficed 

for disqualification. It therefore granted the 

motion to disqualify.

The Supreme Court concluded that the dis-

trict court abused its discretion by misapplying 

the law. The district court failed to adequately 

explain how the circumstances in question, 

though individually inadequate to warrant 

disqualification, justified the extraordinary relief 

requested when considered together. Further, 

the record reflects that defendant plainly failed 

to satisfy his burden of establishing that he 

would be unlikely to receive a fair trial if this 

district attorney’s office continues prosecuting 

his case. Because the circumstances articulated 

by the district court, even considered cumula-

tively, are not so extreme as to justify the drastic 

remedy of disqualification, which is reserved 

for narrow circumstances, the Court reversed 

the disqualification order and remanded for 

further proceedings consistent with this opinion.

December 14, 2020

2020 CO 86. No. 19SC599. People v. Bott. 
Criminal Law—Double Jeopardy—Unit of 

Prosecution—Statutes.

The People petitioned for review of the Court 

of Appeals’ judgment vacating 11 of Bott’s 12 

convictions for sexual exploitation of a child 

by possession of sexually exploitative material. 

See People v. Bott, 2019 COA 100, __ P.3d __ 

(Colo.App. 2019). Relying on language from 

the statute’s legislative declaration and Court 

of Appeals’ decisional law predating current 

amendments to the statute, the trial court denied 

Bott’s motion to dismiss all but one of these 

exploitation counts as multiplicitous, finding 

that the legislature intended to permit conviction 

for each single incident of victimization. The 

Court of Appeals disagreed, concluding that the 

applicable unit of prosecution was determined 

by the legislature when it chose to amend the 

statute to designate the act of possessing more 

than 20 different items qualifying as sexually 

exploitative material a class 4 felony. Accordingly, 

the Court of Appeals held that Bott’s conviction of 

multiple class 4 felonies for possessing separate 

items numbering multiple times greater than 

20 violated his constitutional protection against 

being subjected to jeopardy more than once for 

the same crime. 

The Supreme Court affirmed, holding that 

the language of CRS § 18-6-403, defining and 

proscribing the offense of sexual exploitation of 

a child, makes clear the legislature’s intent that 

possession pursuant to subsection (3)(b.5) of 

any number of items exceeding 20 that qualify 

as sexually exploitative material constitutes a 

single offense.

2020 CO 87. No. 19SC396. People in the Interest 
of B.D. Complicity—Sentence Enhancer— Stat-

utory Interpretation—Due Process.

The Supreme Court reviewed the Court of 

Appeals’ judgment reversing defendant’s adju-

dication and sentence for theft from an at-risk 

person as a complicitor. The Supreme Court held 

that the requirement that a complicitor hold a 

dual mental state does not extend to sentence 

enhancers based on the nature of the offense. 

The dual mental state standard requires that 

the complicitor intended for the principal to 

complete the elements of the criminal offense 

and to have been aware of all the circumstances 

attending those elements. Based on the plain 

language of the at-risk victim provision here, the 

Court concluded that it is a sentence enhancer. 

Thus, liability for theft from an at-risk victim as a 

complicitor does not require that the complicitor 

was aware of the at-risk victim’s presence to 

trigger the sentence-enhancing provision. 

Accordingly, the Court of Appeals’ judgment 

was reversed.

December 21, 2020

2020 CO 88. No. 19SC1009. Elder v. Williams. 
Civil Rights—Employment Practices— Govern-

mental Immunity—Statutory Construction.

This case principally required the Supreme 

Court to decide whether claims against a gov-

ernmental entity for compensatory relief under 

the Colorado Anti-Discrimination Act (CADA), 

CRS § 24-34-405, are barred by operation of the 

Colorado Governmental Immunity Act (CGIA), 

CRS § 24-10-106. The Court was also asked to 

decide whether CRS § 24-34-405(8)(g), which 

allows for compensatory damages against 

“the state,” should be read to include political 

subdivisions of the state and whether front pay 

is compensatory in nature, lies in tort, and is 

therefore barred by the CGIA. 

The Court concluded that (1) claims for 

compensatory relief under CADA are not claims 

for “injuries which lie in tort or could lie in tort” 

for purposes of the CGIA, and therefore public 

entities are not immune from CADA claims 

under the CGIA; (2) “the state,” as used in CRS § 

24-34-405(8)(g), includes political subdivisions of 

the state, and thus political subdivisions are not 

immune from claims for compensatory damages 

based on intentional unfair or discriminatory 

employment practices; and (3) front pay is 

equitable and not compensatory in nature under 

CADA, and age discrimination and retaliation 

claims seeking front pay do not lie and could 

not lie in tort for CGIA purposes. 

The Court therefore affirmed the judgment 

of the division below.

2020 CO 89. No. 19SC354. Denver Health 
and Hospital Authority v. Houchin. Civil 

Rights—Employment Practices—Governmental 

Immunity—Statutory Construction.

This case principally required the Supreme 

Court to decide whether a division of the Court 

of Appeals erred in concluding that a claim-

ant’s claims against a governmental entity for 

compensatory damages under the Colorado 

Anti-Discrimination Act (CADA), CRS § 24-34-

405, were barred by operation of the Colorado 

Governmental Immunity Act (CGIA), CRS § 

24-10-106, but that his equitable claims under 

CADA could proceed. 

For the reasons discussed in Elder v. Wil-

liams, 2020 CO 88, __ P.3d __, announced 

concurrently, the Court concluded that (1) 

neither claims for compensatory relief nor claims 

for equitable relief against a governmental entity 

under § 24-34-405 of CADA lie in tort or could 

lie in tort, and thus neither of such categories 

of claims are barred by the CGIA; and (2) “the 

state,” as that term is used in CRS § 24-34-405(8)

(g), includes political subdivisions of the state.
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TITLE   |    SUB TITLE

Accordingly, the Court reversed the judgment 

of the division below and remanded the case for 

further proceedings consistent with this opinion.

2020 CO 90. No. 19SC107. Department of 
Corrections v. Stiles. “Arbitrary, Capricious, 

or Contrary to Rule or Law” Standard of Re-

view—CRS § 24-50-103(6)—State Personnel 

Board—Appointing Authority—Disciplinary 

Action.

After a certified state employee’s random 

urinalysis tested positive for marijuana, he 

was terminated by the appointing authority 

employing him. He appealed to the Colorado 

State Personnel Board (the Board). Following 

a hearing, an administrative law judge (ALJ) 

acting on behalf of the Board issued an initial 

decision reinstating the employee and imposing 

a less severe sanction. The Board then adopted 

the initial decision, and a division of the Court 

of Appeals affirmed the Board’s ruling. The 

appointing authority appealed, and the Supreme 

Court agreed to take the appeal in the hopes 

of shedding light on the standard that governs 

the Board’s review of an appointing authority’s 

decision to discipline a certified state employee. 

The Court held that, while an ALJ conducting 

a hearing on behalf of the Board must afford the 

disciplined employee an opportunity to present 

evidence and must then make findings of fact, 

the ALJ’s review of the appointing authority’s 

disciplinary action is governed by the statutorily 

mandated “arbitrary, capricious, or contrary 

to rule or law” standard, not “de novo” review. 

Unlike de novo review, the arbitrary, capricious, 

or contrary to rule or law standard accords a 

degree of deference to the appointing authority’s 

disciplinary action.

Because the division misapprehended the 

standard of review that controls hearings held 

by or on behalf of the Board, and because the 

Court can’t discern whether the ALJ applied the 

correct standard of review or de novo review, it 

reversed the division’s judgment and remanded 

with instructions to return the case to the ALJ for 

further proceedings consistent with this opinion. 

On remand, as the ALJ considers whether the 

appointing authority’s disciplinary action was 

arbitrary, capricious, or contrary to rule or 

law, he should make additional findings. As it 

relates to the arbitrary or capricious part of the 

standard, the ALJ should determine whether the 

appointing authority gave candid and honest 

consideration to the relevant evidence and 

whether reasonable people fairly and honestly 

considering the evidence must reach contrary 

conclusions. And, as it relates to the other part 

of the standard, the ALJ should address whether 

the appointing authority’s disciplinary action 

contravened any rule or law. 

FROM THE COURTS   |    COLORADO SUPREME COURT

These summaries of Colorado Supreme 
Court published opinions are provided 
by the Court; the CBA cannot guarantee 
their accuracy or completeness. Both the 
summaries and full opinions are available 
on the CBA website and on the Colorado 
Judicial Branch website.

Are you a lawyer asking yourself 

“How can I help my community?”
Are you a legal services provider wondering 

“Where can I find volunteer lawyers?”

Succession to Service answers those 
questions by connecting lawyers who 
want to volunteer their time with the 
organizations that need them — at no 
cost to either the lawyers or the non-
profits.

Stemming from the Access to Jus-
tice Commission, the goal of the 
Succession to Service platform is to 
establish a structured, statewide pro 
bono program for Colorado’s experi-
enced lawyers and judges to partner 
with nonprofit legal services organi-
zations. The Succession to Service 
platform will serve as Colorado’s new 
pro bono pipeline!

The platform will launch in early 2020. 
For more information now and to learn 

how you can get involved, 
visit successiontoservice.org 

and join our mailing list!  
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We’ve got discounted bundles for you no matter  
where you are in your career. 

n	 New Lawyer Edge
 For attorneys in their first 5 years of practice 

n CLE Pass
 Discounted or free live seminars, unlimited access to  

 CLE catalogue and more

n	 Law Firm Pass
 Deeper discounts for firms with 3 attorneys or more

n	 PASS65
 For attorneys aged 65+

The nonprofit educational arm of the  
Colorado Bar Association and the Denver Bar Association.

www.cba-cle.org/clepass
(303) 860-0608  |  (888) 860-2531 

n	 Key case law and legislative updates 

n	 Colorado content

n	 More than 150 programs a year 

n	 Knowledgeable and experienced faculty

n	 Access to thousands of homestudies 24/7

n	 10% discount on all CBA-CLE published books

Get the best education 
for your practice

CLE Annual Pass
Unlimited access to world-class training and  
resources, all from your home office



We welcome photos of 
Colorado landscapes, buildings, 
landmarks, and animals, as well as 
photographs of original artwork. 
People may be in the photo, but 
they should not be identifiable.  

Send original, high-resolution 
jpeg files to Kate Schuster 
at kschuster@cobar.org. 
Only photographs taken by 
active or retired CBA members, 
Colorado law students, or law-
related administrative staff will 
be considered.

Colorado Lawyer would like to consider 
your photograph for its cover.

Unleash your  
inner photographer.
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Collaborate 
Strike up conversations with members, share best practices, and upload documents and links.

Learn 
Find out about upcoming CBA and CLE events. 

Network 
Request and make referrals, get insight from colleagues about legal issues, 

and expand your professional network. 

Log on and explore community.cobar.org.

Continue Exploring Community CBA!



100     |     C O L OR A D O  L AW Y E R      |     F E B RUA RY  2 0 2 1

BUSINESS 
SERVICES
ABA Books

 ■  CBA members receive a 15% discount on 

ABA books. Use code PAB8ECOB. Visit 

www.americanbar.org/products.

 Clio
 ■  Clio’s industry-leading, cloud-based 

solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount. Visit www.goclio.com/landing/

cobar.

 
Discovery Genie

 ■  On-demand system for reviewing, 

organizing, indexing, and producing 

electronic files. CBA members save 

20% on subscription charges. Visit 

www.discoverygenie.com. Use code 

CBAMEMBER. 

TheFormTool and Doxsera
 ■  Document assembly and automation 

software that can help you reduce 

documentation errors. Easy to use, 

wicked smart. Save 10% by visiting www.

theformtool.com/links/cba.

 

Indexed I/O
 ■  A premium eDiscovery solution, without 

the expensive price tag. Indexed I/O 

provides a scalable, cloud-based solution. 

CBA members receive a discount. Visit 

www.indexed.io/cobar.

Konica Minolta 
 ■  Law firms’ technology demands are 

critical. CBA members receive a rebate 

on hardware purchases. Contact Alyse 

Kochenberger at akochenberger@kmbs.

konicaminolta.us. 

Lenovo
 ■  Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 

30% off the public web price with access 

to flash sales. Visit http://1800members.

com/cobar.

MGMT HQ
 ■  MGMT HQ offers access to monthly 

webinars, white papers, Affinity 

University, and more. Give your team 

the kind of practical, real-world training 

it needs to grow and thrive. Use code 

COBARMEMBER for a 100% discount. 

Visit www.cobar.org/lpm.

MyCase
 ■  MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

Office Depot
 ■  Save up to 80% on office supplies. Visit 

http://1800members.com/cobar.

Page Vault
 ■  On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. Visit page-vault.com/

partners/Colorado-bar-association. 

Practice Panther
 ■  The leading and most user-friendly 

provider of cloud-based practice 

management and billing software for law 

firms. Receive 15% off your first year. Visit 

www.cobar.org/perks#34081-business-

services.

Ruby Receptionists
 ■  Save 6% on this virtual receptionist 

service. Call (866) 611-7829 or visit www.

callruby.com.  

MEMBERSHIP 
PERKS

Full details on all membership perks are available at www.cobar.org. 
For more information, contact Heather Martinez at hmartinez@cobar.org.
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Simple Law
 ■  Manage cases and a practice. Add your 

free attorney profile and start your free trial 

today. Visit www.simplelaw.com.

Smokeball
 ■  Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process. Visit https://info.

smokeball.com/colorado-bar-association-

members.

UPS
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

The UPS Store
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

WordRake
 ■  WordRake software instantly edits briefs, 

letters, and other documents for clearer, 

more concise writing. Save 10% with code 

COBAR. Visit www.wordrake.com.  

FINANCIAL 
SERVICES
ABA Retirement Funds

 ■   Providing affordable 401(k) plans 

exclusively to the legal community for 

50 years. Call (866) 812-3580 for a free 

consultation or visit www.abaretirement.

com.

LawPay
 ■  Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription. Call (866) 

376-0950 or visit www.lawpay.com/cobar.

 
Options Credit Union

 ■  Options Credit Union was founded in 1979 

by the Denver Bar Association. Visit www.

optionscreditunion.com.  

PERSONAL 
SERVICES

the ART, a Hotel
 ■  This luxurious hotel creates an 

unparalleled experience. Call (303) 572-

8000 and use code negcodenbar for special 

room rates.

Brooks Brothers
 ■  Receive a 15% discount when you sign up for 

a Brooks Brothers Corporate Membership 

Card. Call (866) 515-4747 or visit www.

membership.brooksbrothers.com; use code 

15201 and pin code 47841.

Car Rental Discounts
 ■  Avis: (800) 331-1212, account #A745900

 ■ Dollar: (800) 800-4000, account # 3065062

 ■ Hertz: (800) 654-3131, (800) 654-3131,

account #2177879

 ■ National: (800) 227-7368, account #5434894

 ■ Thrifty: (800) 847-4389, account #3065063

Colorado Ballet 
and Colorado Symphony

 ■  Discount tickets are available with code 

COBAR. Visit www.coloradoballet.org and 

www.coloradosymphony.org. 

Core Power Yoga
 ■  Enjoy 20% off unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending

 ■  CBA members receive substantial savings 

on a new home purchase or refinance. 

Contact Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 ■  Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers 

exclusive pricing on hotels and vacation 

homes in or near Disney World and 

Universal Studios Orlando, along with 

discount tickets for Disney World, Universal 

Studios Orlando, Sea World, and all 

Orlando-area theme parks and attractions. 

Visit www.orlandoemployeediscounts.com/

index-new.

Yoga Pod
 ■  Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 ■  “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners

 ■  Premium discount on long-term care 

insurance to members, their families, 

and their staff. Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 ■  Geico Insurance offers high-quality and 

trusted auto insurance. Visit www.geico.

com or call (800) 368-2734.

Guardian Life Insurance Co.
 ■  Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton Affinity/
CNA Malpractice Insurance

 ■  Contact Casey MacDonald at (913) 652-

5713 to discuss your malpractice insurance 

needs.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write an 
article in an area not listed on these pages, please contact Jodi Jennings at jjennings@cobar.org 
(substantive law articles) or Susie Klein at sklein@cobar.org (all other areas). Writing guidelines 
are available at cl.cobar.org.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Marshall A. Snider
msniderarb@comcast.net

ANIMAL LAW

Kate A. Burke
(303) 441-3190, kaburke@bouldercounty.org

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Marcy G. Glenn
(303) 295-8320,

mglenn@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

Curt Todd (Bankruptcy Law)

(303) 955-1184, 

ctodd@templelaw.comcastbiz.net

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@denvercountycourt.org

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

EVIDENCE

Lawrence Zavadil
(303) 244-1980, larry@lzavadillaw.com

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(303) 443-8010, gjsmith@celaw.com

IMMIGRATION LAW

David Harston
(303) 736-6650, 

david.harston@EAHimmigration.com

David Kolko
(303) 371-1822, dk@kolkoassociates.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Stephen G. Masciocchi
(303) 295-8000, smasciocchi@hollandhart.com

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(303) 443-6800, kkinnear@pbblaw.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

ACCESS TO JUSTICE

Kathleen M. Schoen
(303) 824-5305, kschoen@cobar.org

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

Kathryn A. Starnella
(303) 830-1212, kstarnella@warllc.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Robert Linz
(303) 492-2504, robert.linz@colorado.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

John Campbell
(303) 871-6461, jcampbell@law.du.edu

TECHNOLOGY IN THE LAW PRACTICE

Joel M. Jacobson
(303) 800-9120, joel@rubiconlaw.com

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
(303) 773-8100, clittle@montgomerylittle.com
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Hometown:                               
The Woodlands, Texas

Law School:                                           
University of Houston       
Law Center

Lives in:                                     
Carbondale

Works at:                            
Alpine Legal Services 

Practice Areas:                    
Civil legal aid primarily 
for victims of crime, older 
adults, and other vulnerable 
populations from Parachute 
to Aspen

CBA Member Since:           
2018

PROFILE

Jennifer Bundscho Wherry 
Jennifer Bundscho Wherry has been a mediator and collaborative family 
law attorney for most of her professional career. Two years ago, she 
moved to Colorado with her husband and their three boys. She is now the 
executive director of Alpine Legal Services. 

Why did you become a lawyer?
To become a better mediator.

What are you passionate about?
Conflict resolution. 

What steps will you take this year 
to improve your practice?
Alpine Legal Services is doing a lot of soul-searching, 

like the rest of the world. We provide free civil legal 

aid in the Parachute to Aspen region, which is the 

most economically bipolar region in our state. Living 

and working between extremes is challenging, 

and building bridges between the voiceless and 

the powerful requires the right combination of 

patience and impatience. We are working to find 

ways to work smarter, not harder, with well-aligned 

community partnerships. 2021 must be a time for 

healing the vast divides that have not served us well.

 

What is the greatest challenge 
you face in your practice?
Pro bono help is always our greatest need. Lawyers 

want to help, but life gets in the way. Creating 

awareness that none of us wants to live in a world 

where justice can be bought, and that pro bono work 

is critical to upholding the very system of justice we 

too often take for granted, is surprisingly difficult. 

Even more difficult is translating that awareness 

into donated time. 

Please share a positive experience 
you’ve had as a lawyer. 
There are many. I have over 10,000 hours of me-

diation experience, so I can say for every time 

someone walked out of a successful mediation and 

breathed easier, felt lighter, and was going to sleep 

a lot better that night, I had a positive experience. 

How has technology transformed 
your practice?
It’s made it better and worse. WebEx has been 

a game changer for getting witnesses to court 

who would otherwise not be able to go to the 

courthouse to testify. The Telzio app was critical 

for switching our Ask a Lawyer clinic to a hotline, 

and we use technology in many ways to improve 

service delivery. But I was chatting with a lawyer 

who practiced before fax machines, and he fondly 

recalled the days when things were done at a slower 

pace. I felt more relaxed just listening to the way 

he described a time when attorneys and clients 

didn’t expect a response to any communication 

for several days or weeks. From his perspective, 

lawyering is best done at a measured pace, and 

technology has fostered frenetic attorneys. 

What do you know now that you wish 
you would have known in your first 
year of practice?
There are no winners in a custody battle. Divorcing 

parents should seek help from collaboratively 

trained professionals. The process is difficult, but 

it doesn’t have to be destructive.

What advice do you have for new lawyers?
Don’t do it for the money. I’ve seen where that 

leads, and it isn’t a happy place for anyone. We 

need more lawyers who see our work as the service 

profession it is. I can’t say it any better than Abraham 

Lincoln when he addressed new lawyers in 1850: 

“Discourage litigation. Persuade your neighbors to 

compromise whenever you can. Point out to them 

how the nominal winner is often a real loser—in fees, 

expenses, and waste of time. As a peacemaker the 

lawyer has a superior opportunity of being a good 

[person]. There will still be business enough.” 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? 
Email Jessica Espinoza-Murillo 
at jespinoza@cobar.org for a 
questionnaire. 
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IT’S 
OUR 

TURN 
First responders and essential workers are on the front lines every day. NOW IT IS 
OUR TURN! The COVID-19 pandemic is unlike any challenge we have ever faced. 
Coloradans need legal help to navigate these difficult times, but many are unable 
to afford it. Colorado attorneys can help. 

The CBA, in partnership with the Colorado Attorney Mentoring Program, is 
connecting attorneys with Colorado’s well-established pro bono organizations 
through CAMP’s Succession to Service portal. Attorneys can now use one website 
to find their ideal pro bono opportunity. 

Take Your Turn: Visit Succession to Service to find pro bono opportunities in the 
areas of greatest need. If you wish to help but are not familiar with areas of need, 
mentoring, training and other resources are available.

successiontoservice.org




