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O
lder cars used to have a “governor” 

that prohibited them from reaching 

excessive speed. Newer cars no 

longer use this device to control 

engine speed. Likewise, the “governors” that 

used to limit discourse in our legal system 

to what is civil, rational, and reasonable are 

also gone, or are largely being ignored. These 

governors serve a critical role. It’s time to put 

them back in place. 

Law without Limits
Our inability to place limits on what we are 

willing to do or say, and the court’s unwillingness 

to call us on it, has fostered a mindset among 

lawyers that “you can get away with anything, 

at least for a while.” This way of thinking has 

manifested within the legal profession in two 

troubling ways. 

Frivolous Lawsuits
We see a lack of governors when lawyers and 

litigants file lawsuits that are frivolous or absurd 

on their face. The rationale for filing these cases 

is threefold. The first is “I can, so therefore I 

will.” To prepare a complaint all you need is 

a computer, a typewriter, or a pen. Everybody 

has access to one of those. And if you pay the 

filing fee, the court will accept it. 

The second rationale is “Well, let’s file it and 

see what happens!” The filing lawyer knows this 

isn’t the best complaint or claim ever written, 

or even close, but figures it will cause trouble 

for the defendant. Since most cases settle, the 

lawyer reasons, this one likely will too. 

The third and most abhorrent rationale for 

filing such an action is “The court won’t do 

anything bad to me anyway.” While the courts 

have tools to keep filings and arguments within 

a rational boundary, they are infrequently 

employed, and if employed, they come into 

play long after the damage is done.

Hollow Arguments 
We also see this disregard of limits or norms 

in the arguments lawyers are willing to make. 
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Is there any basis for saying, “My third, fourth, 

fifth, or sixth best argument is . . . .”? Of course 

not. Yet lawyers make these arguments anyway. 

And while judges don’t often buy them, they 

tolerate such lawyering, rarely if ever openly 

calling out the lawyer or party who confuses 

the theoretical with the possible, or better yet 

the probable, all at great cost to the judicial 

system and its constituency. 

Zealously representing our clients does 

not mean we have to make absurd or illogical 

arguments. As lawyers, we should be policing 

ourselves to act within ethical and reasonable 

limits and to take positions that have a rational 

and factual basis for their assertion. Telling a 

client, “No, I cannot or will not file that case or 

make that argument or take that position” is 

apparently a forgotten practice. It is, however, 

the basis for Colorado Rule of Civil Procedure 

11 and similar statutes and rules that attempt 

to make our system function. 

Out-of-Court Behavior
Like the professional conduct rules that address 

our behavior beyond the legal realm, we also 

need a “governor” to apply to what we, as 

lawyers representing the Colorado bar, are 

willing to say or do outside the legal arena. 

The first amendment allows for a lot. But I’m 

not talking about what we can get away with; 

I’m talking about circumscribing or limiting 

our speech and actions to what is fact based, 

reasonable, civil, and doable. 

And, as with good legal argument, we must 

put a “governor” on our statements and actions 

and limit them to our best argument or, if 

necessary, our second-best argument. We must 

eschew the rest because they are not persuasive, 

they undercut our position, and they go beyond 

what is civil, right, or productive. 

Recommitting to Reason
The lawyering issues discussed above have been 

building for a long time. However, they have 

been greatly amplified because we are now 

rewarded for saying or doing the absurd, and 

there is little if any risk associated with doing so. 

It’s time to put a “governor” back in our 

discourse. Let’s stay within the speed limit in the 

legal arena and elsewhere. As lawyers, we need 

It’s Time to Put a “Governor” 
Back in Our Discourse

BY  M U R R AY  I .  W E I N E R
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Association and a 1984 graduate of the University of Colorado School of Law.

Coordinating Editor: John Hiski Ridge, john.ridge@outlook.com

to reaffirm our commitment to remain within 

reasonable bounds, and when we don’t, the 

courts need to quickly and directly administer 

consequences for not doing so. 

The same goes for our political and other 

speech. There should be no reward for those 

who stray beyond what is appropriate. And, as 

lawyers and judges in our community, we need 

to show the non-legal world that the model 

lawyer is not the person who will say or do 

anything, but the professional who espouses 

what is reasonable, rationale, and constructive. 

In short, the “anything goes” concept must 

be removed from our thinking. We need to 

go back to where we once were and put a 

“governor” on our actions and statements. The 

well-being of our legal system and our society 

depends on it.  

PEER
PROFESSIONALISM
ASSISTANCE

PPA

Are you troubled by rude and 
unprofessional attorneys?

Call Peer Professional Assistance for 
FREE one-on-one intervention.

PPA has been sponsored by the
Denver Bar Association since 1994.

Call 303-860-1115, ext. 1, for more information.

All inquiries are confidential.
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I
n the wake of COVID-19’s economic 

challenges, federal and state legislators 

have passed emergency relief measures 

affecting the employment law landscape 

in Colorado. This is in addition to other recent 

legislation affecting Colorado employers and 

employees in new ways. This article presents 

strategies for researching Colorado employment 

law and staying abreast of developments in this 

rapidly changing area. It covers both secondary 

materials, which offer a general understanding of 

employment law, and primary sources—statutes, 

regulations, and local ordinances. It also includes 

tips for researchers using subscription-based 

services.

The Big Picture
Jurisdiction-specific secondary materials are a 

great place to start researching an unfamiliar 

field of law. These materials usually give an 

overview of a topic and point researchers to 

relevant primary law. Recommended secondary 

sources for Colorado employment law are 

Colorado Employment Law,1 which provides an 

excellent overview of employment law issues, 

and Colorado Employment Law and Practice,2 

which offers Colorado-specific employment law 

information from experienced practitioners.

 Colorado Bar Association Continuing Legal 

Education (CBA-CLE) presentations and mate-

rials are another good source for learning the 

basics about a specific field of law and often 

present a condensed introduction by experts 

in the field. Some materials address a narrow 

employment law issue, while others provide a 

broad review of Colorado employment law. For 

example, the 2020 Employment Law Conference, 

an annual update on changes to Colorado law 

and national developments, was delivered 

virtually, so the recording can be watched in 

its entirety. This and many other CLE programs 

and materials are available for purchase from 

Researching Colorado 
Employment Law 

BY  J I L L  S T U R GE ON
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CBA-CLE. Print materials from CBA-CLE can 

also be found in law library collections, in-

cluding the University of Colorado–Boulder 

Wise Law Library and the University of Denver 

Westminster Law Library. 

In addition, the CBA’s Employment Law 

Section brings together attorneys interested in 

labor and employment law issues to exchange 

ideas. Resources from this section are accessible 

on the CBA’s website.

 The Mountain West Employment Law Letter3 

covers state employment issues in Colorado, as 

well as Idaho, Montana, New Mexico, Utah, and 

Wyoming. The articles cover developments in 

employment law for the entire region, including 

actions of both state and federal agencies that 

impact employment-related issues. In 2020, the 

publisher condensed its state newsletters into 

nine regional publications, but all content from 

prior years remains available in the respective 

state databases in Westlaw, including the Col-

orado Employment Law Letter.4 Both titles can 

be found in Westlaw.

For information beyond Colorado law, 

researchers can turn to the multitude of books 

and treatises that have been written on various 

aspects of employment law. Recommended 

resources include:

 ■ Restatement of the Law, Employment Law,5

 ■ Employment Law,6

 ■ Nutshell series (e.g., Employment Law in 

a Nutshell7 and Labor Law in a Nutshell8), 

and

 ■ CCH Labor Relations Reporter.9

 For developing issues, researchers should 

consult employment law journals, such as 

the Employee Rights and Employment Policy 

Journal,10 the Employee Relations Law Journal,11 

and the ABA Journal of Labor and Employment 

Law.12 Many law schools, including Berkeley13 

and Hofstra,14 also publish employment law 

journals or law reviews focused on recent issues 

in labor and employment law. These materials 

are often available online. Researchers can 

also search Social Science Research Network 

(SSRN)15 and bepress Digital Commons16 for 

articles written by law faculty. 

Law libraries frequently draft research guides 

on specific fields of law. A Google search for 

“Employment Law Research Guide” provides 

a sample of these research guides. Both the 

Library of Congress17 and Georgetown Law 

Library,18 for example, have created in-depth 

guides to federal employment law research.

 

Honing the Search
While this article focuses on Colorado employ-

ment law research, researchers should keep 

in mind that employment law, and especially 

labor law, are also governed by federal law. 

Primary sources for Colorado employment law 

include both state and federal statutes, agency 

regulations, and local ordinances.

 

Colorado Statutes
Colorado statutes governing employment law 

are located in

 ■ Title 8: Labor and Industry,

 ■ Title 12: Professions and Occupations, and

 ■ Title 24: Government-State (including the 

Colorado Anti-Discrimination Act (CADA) 

as it relates to employment practices at 

CRS §§ 24-34-401 et seq.).

 The Colorado statutes are available online 

at no charge through LexisNexis.19 Browsing 

the Table of Contents is an easy, no-cost way to 

find employment laws related to your research 

question.

 The powers and duties of state agencies are 

defined by statute, so researchers can use the 

table of contents for the relevant title to find out 

which agency handles different areas within 

that title. Researchers can then visit the agency’s 

website for additional materials.

 

Agency Regulations
Colorado agencies are a useful source for current 

developments. They provide online access to 

current and proposed regulations and allow 

interested parties to ask questions or obtain 

information directly from the agency. Often, they 

provide reports on current policies and guidance 

on how regulations should be applied. With a 

field as rapidly changing as employment law, 

staying current on how the laws are applied and 

the rationale behind this application is essential.

 The main employment-related agency is the 

Colorado Department of Labor and Employment 

(CDLE),20 which oversees labor standards, 

workers’ compensation, unemployment insur-

ance, and other employment-related issues in 

Colorado. In addition to publishing proposed 

and adopted rules,21 CDLE issues Interpretive 

Notice & Formal Opinions (INFOs). INFOs are 

not binding law but are the officially approved 

opinions and notices to employers, employees, 

and others regarding the department’s interpre-

tation of various statutes and rules.22 

Through CDLE’s Office of Labor Standards, 

the Division of Labor Standards and Statistics 

(DLSS)23 interprets, investigates, issues guidance, 

rules on, and enforces labor law on various 

aspects of wage requirements (e.g., minimum, 

overtime, and deductions); health-related leave; 

whistleblowing; employee privacy rights (e.g., 

limits on inquiries into credit history, criminal 

records, or social media); union–management 

relations (e.g., elections and certain grievances); 

transparency in posting job and promotion 

opportunities; public contracting; and youth 

employment. 

 The Colorado Division of Professions and 

Occupations24 licenses professions, occupations, 

and businesses in Colorado and could be relevant 

to employment issues relating to licensure.

Colorado agencies 
are a useful 
source for current 
developments. 
They provide online 
access to current 
and proposed 
regulations and 
allow interested 
parties to ask 
questions or obtain 
information directly 
from the agency. 
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Local Ordinances
Local governments often address local employ-

ment issues through local ordinances. Local 

ordinances related to Colorado employment 

law may be found through Municode25 or 

by searching a municipality’s website.26 For 

instance, after HB 19-121027 repealed a pro-

hibition against local governments enacting a 

minimum wage for their locality, Denver was 

the first local government to enact a citywide 

minimum wage.28 

Subscription-Based Legal Databases
Access to online legal research platforms can 

greatly simplify the research process. The major 

platforms provide a curated selection of em-

ployment law resources as well as convenient 

access to both state and federal cases, statutes, 

and regulations.

Bloomberg Law
From the “Browse All Content” tab, subscribers 

may select “Practice Centers” and then “Labor & 

Employment” to access the Labor & Employment 

Practice Center. The Practice Center provides 

links to legal analysis through BNA portfolios, 

manuals, and selected books, treatises, law 

reviews, and other journals. It also contains links 

to practical guidance and reform tracking tools, 

and provides dedicated state-law-specific tools.

Lexis+
To access employment law materials, including 

cases, statutes, and regulations, subscribers 

may select “Labor & Employment Law” from 

the “Practice Area” tab on the Lexis homep-

age. This page also provides access to news, 

forms, and XprtHR, which offers guidance 

tailored to human resources professionals 

and employment law attorneys. Alternatively, 

researchers may select the “Topics” tab from 

the homepage, select “Labor & Employment 

Law,” and then click through topics organized 

like a table of contents or search for a specific 

employment-related topic. 

Westlaw Edge
Subscribers may select “Employment” under 

“Practice Areas” to access employment law 

cases, statutes, and regulations. Westlaw also 

compiles “Proposed & Enacted Legislation” and 

“Proposed & Adopted Regulations” for both 

federal and state laws and regulations from the 

past two years. Subscribers can access Practical 

Law from this page to access more information 

sorted by topics within employment law, in 

addition to news, practitioner resources, and 

State Q&A, which surveys employment laws by 

topic across all 50 states. 

Legislative Developments
Reviewing the legislative history of proposed 

and enacted legislation can be an important part 

of researching employment law issues and how 

they might change in the future. The General 

Assembly website provides information on past, 

present, and forthcoming legislation. Two main 

committees deal with employment law issues: 

the House Committee on Business Affairs and 

Labor, and the Senate Business, Labor, and 

Technology Committee. The General Assembly 

also provides Status Sheets,29 which outline 

the status of legislation for the current session. 

For a bill to be considered or to become 

law, it must be referred to and returned from 

a committee.30 Committees consider current 

and proposed legislation and provide legislative 

oversight for specific executive branch agencies. 

These committees often provide background in-

formation that can help researchers understand 

the purpose of employment-related legislation. 

Committees also generate reports and discuss 

the intricacies of proposed employment laws. 

Audio from recent committee meetings and 

schedules of upcoming committee meetings are 

available on the Colorado General Assembly’s 

website.31

A great deal of employment legislation has 

been passed in recent years. During the 2020 

DEPARTMENT   |   LEGAL RESEARCH CORNER
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legislative session alone, a number of bills that 

impact employers and employees passed.32 For 

example, SB 20-205 requires employers with 16 

or more employees to provide paid sick leave 

to their employees, beginning on January 1, 

2021. This provision applies to all employers 

starting in 2022.33 Another example is HB 20-

1048, which explicitly prohibits discrimination 

in employment practices based on hairstyles 

commonly or historically associated with race.

In addition, public and private employers 

in Colorado should be aware of the Equal Pay 

for Equal Work Act (EPEWA),34 effective January 

1, 2021, which imposes equal pay obligations 

beyond those required by the federal Equal 

Pay Act.35 EPEWA authorizes CDLE to create 

a new administrative procedure to accept and 

mediate complaints under the Act.36 In late 

September 2020, CDLE proposed “equal pay 

transparency rules” to clarify EPEWA.37 This is 

a good example of how legislation and agency 

interpretations interact.

Updates to implementing regulations can 

also make significant changes to employment 

law. For example, the Colorado Overtime and 

Minimum Pay Standards (COMPS) Order, 7 

CCR § 1103-1, effective March 16, 2020, covers 

all private sector work, regardless of industry, 

unless specifically exempted by the Order.38 

Previous Colorado minimum wage orders 

covered only four industries, retail/service, 

food/beverage, health/medical, and commercial 

support service.

Conclusion
Staying up to date on employment law is the 

best way for employers, employees, and the 

attorneys who advise them to prepare for and 

avoid future problems. The many resources de-

scribed above allow practitioners to understand 

current employment law and plan for what is 

on the horizon.  
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T
he legal profession has struggled for 

a lifetime to create equity within the 

profession. In recent years, numer-

ous scholarly and opinion articles 

have recognized cross-race legal mentorship 

as a necessary component of achieving this 

goal.1 But while these authors, researchers, 

and academics are correct in their assessment 

of the necessity and benefit of cross-race men-

toring relationships in the legal profession, it is 

imperative to understand that such relationships 

are a result of centuries of social stratification 

within the profession.

The relationship between a white mentor 

and a mentee of color is predicated on years 

of historical practices, political decisions, and 

attitudes that have unequally distributed eco-

nomic and intellectual resources within the 

legal profession.2 Successfully navigating legal 

institutions (law firms, bar associations, etc.) is 

based on colonialist notions of social hierarchy, 

assimilation, and credentialing, about which the 

white mentor is supposed to have some insight 

to provide a lawyer of color.3 Yet we know that 

success in the legal profession is not merely a 

navigational issue and is predicated instead on 

matters of access and opportunity.

This article contains lessons I have learned 

as a well-intentioned white mentor seeking to 

move beyond merely helping lawyers of color 

survive the profession to actually eliminating 

the social, political, and economic arrangements 

and practices that necessitate these survival 

tactics in the first place.4 I specifically call on 

my white colleagues to learn from and teach 

one another. We are responsible for creating 

and maintaining the privilege we hold in this 

profession, and as such, we bear responsibility 

for ending it. We cannot be anti-racist lawyers 

and mentors in a vacuum. It will take many of us 

to step into the role of an anti-racist mentor to 

change the structures within the profession that 

continue to perpetuate the ongoing disparities 

for lawyers of color. If enough of us are willing 

to engage in this journey of anti-racism, we 

can rapidly transform our awareness into 

meaningful action.

What is Anti-Racism?
The current national conversation on race, 

justice, and policing has focused attention on 

the role of the legal profession in perpetuating 

white supremacy and racism in America.5 

People often think of white supremacy and 

racism in terms of individual actions. These 

words may conjure up images of people in 

white cloaks or neo-Nazis with shaved heads. 

But racial discrimination is not always so overt. 

Structural and systemic racism is all around us. 

We are born into it. It is deeply embedded in 

our culture and our communities, including 

the legal profession. It is so pervasive that 

lawyers often don’t even notice how policies, 

institutions, and systems disproportionately 

favor some while disadvantaging others.

“White supremacy” is the existence of racial 

power that denotes a system of structural or 

societal racism that privileges white people over 

others, regardless of the presence or absence of 

racial hatred.6 White racial advantages occur at 

both a collective and an individual level, and 

white supremacy denotes that white people and 

white ways of being—of beauty, of working, of 

thinking, and so on—are treated as the baseline, 

the norm, and all other ways are treated as 

deviations on that norm.7

People often mistakenly believe that simply 

being “not racist” is enough to eliminate racial 

discrimination and white supremacy. The 

problem with this perspective is that many 

Anti-Racist Mentorship
Turning Good Intentions into Meaningful Change 
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people are not only unaware of their own un-

conscious biases about race, but also don’t fully 

understand the institutional and structural issues 

that uphold white supremacy and contribute 

to racist behaviors, attitudes, and policies.8

The concept of anti-racism has its roots in 

abolition and has been around throughout 

the 20th-century civil rights movements. More 

recently, thanks to the work of Ibram X. Kendi 

and other scholars, activists have used the term 

“anti-racist” specifically to make the point that 

it is not sufficient to merely be non-racist. As 

Kendi explains in his 2019 book How to Be an 

Antiracist: 

The opposite of racist isn’t “not racist.” 

It is “anti-racist.” What’s the difference? 

One endorses either the idea of a racial 

hierarchy as a racist, or racial equality as 

an anti-racist. One either believes problems 

are rooted in groups of people, as a racist, 

or locates the roots of problems in power 

and policies, as an anti-racist. One either 

allows racial inequities to persevere, as 

a racist, or confronts racial inequities, as 

an anti-racist. There is no in-between safe 

space of “not racist.”9

To be an anti-racist, Kendi and others say, 

requires an understanding of history—an 

understanding that racial disparities in America 

have their roots, not in some failing by people 

of color, but in policies that serve to prop up 

white supremacy.

The legal profession and its institutions 

are not exempt from the influence of white 

supremacy and the racist systems, structures, 

and false meritocracies that perpetuate such 

supremacy. As a result, legal mentors are also 

influenced by these factors and as leaders 

within the profession have an obligation to 

confront the racial inequities of our profession 

as an anti-racist.

Educate Yourself 
and Do Your Own Work
It might be uncomfortable to acknowledge white 

supremacy within ourselves and our profession’s 

institutions. Such acknowledgement may cause 

feelings of guilt, shame, and defensiveness. This 

fragility, however, does little to create a more 

diverse, equitable, and inclusive legal profession.

Part of becoming an anti-racist mentor is 

acknowledging our own positions of power in 

a white supremacist system. I acknowledge that 

I am a white person, and as such, I cannot talk 

about what it feels like to experience racism 

or to fight against it as a person of color. But 

it’s also not the responsibility of the lawyers of 

color in our profession to fix racism or explain 

to white lawyers how not to be racist. As such, 

self-reflection must coincide with the external 

work of dismantling structural white supremacy 

within the profession.10

Anti-racism requires looking at your own 

beliefs and actions critically. Research has shown 

that even people who support racial equality 

often unknowingly hold racist attitudes.11 This 

discrepancy is often explained by the existence 

of implicit biases, or attitudes that are largely 

unconscious but nevertheless influence be-

havior. For example:

 ■ While people may consciously support 

racial justice, they can still hold subtle 

beliefs about different races, often based 

on internalized stereotypes. 

 ■ Data from the Implicit Association Test 

(IAT) has found that while nearly 70% 

of white respondents claim to have no 

preference between Black and white, al-

most the same percentage of respondents 

showed some type of preference toward 

whites on the test.12

While it is impossible to rid yourself of 

your cognitive biases entirely, it is possible to 

develop critical thinking skills that allow you to 

challenge your assumptions. Doing the work to 

understand your implicit biases will assist you 

in building the skill to challenge the schemas, 

stereotypes, and assumptions that underlie 

those biases. If you are interested in learning 

more about your own implicit biases, you can 

take the IAT for free through Project Implicit.13

In addition to understanding your own 

beliefs and biases, take time to educate yourself 

about the history and effects of racism on 

the systems, structures, and institutions of 

our country. Learn how racism continues to 

shape our social, economic, legal, and political 

institutions. Seek to understand how racism 

influenced the construction of the legal pro-

fession, including its institutions, hierarchies, 

and disparities to access. There are many ways 

to learn more about the history and societal 

effects of racism. Some recommended14 books 

and online resources include:

 ■ How to Be an Antiracist, by Ibram X. 

Kendi15

 ■ So You Want to Talk About Race, by Ijeoma 

Oluo16

 ■ An Antiracist Reading List, compiled by 

Ibram X. Kendi for The New York Times17

 ■ Code Switch, a podcast series from NPR18 

 ■ Racial Equity Tools.19

Finally, it is critical to listen to what BIPOC 

(Black, indigenous and people of color) lawyers 

have to say about racist behaviors, policies, and 

systems within the profession. Remember that 

just because you have never experienced or 

witnessed these things doesn’t mean they don’t 

happen. Reflect on the systems and structures 

within the profession that may have benefited 

you in your career but may be rooted in racism 

or create disparities for lawyers of color.

To be an anti-racist, 
Kendi and others 
say, requires an 
understanding 
of history—an 
understanding that 
racial disparities in 
America have their 
roots, not in some 
failing by people 
of color, but in 
policies that serve 
to prop up white 
supremacy.
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Also recognize that race intersects with many 

other aspects of a person’s identity, including 

sexual orientation, gender identity, nationality, 

and disability. Not all people are impacted by 

race in the same way. Black women, for example, 

are affected by both racial discrimination and 

sexism.20 Listening to these experiences and 

contemplating how systems, policies, and 

structures may affect people differently can help 

legal mentors adopt an anti-racist approach to 

mentoring lawyers of color.

Have Courageous Conversations
The historical hierarchies and power imbal-

ances of the legal profession make it difficult 

for lawyers of color, as well as allied lawyers 

without influence, to call out racist behavior 

and structures when they encounter it. In your 

journey to become an anti-racist mentor, you 

must be willing to replace polite conversations 

about unconscious bias with courageous con-

versations about race and racism. A courageous 

conversation is necessary but often difficult to 

have, yet when done effectively, it can have a 

dramatic impact on racial equity within the 

legal profession and its institutions.21 

Courageous conversations require us 

to step out of our comfort zones to discuss 

a topic that might well cause an emotional 

response. Lawyers tend to avoid courageous 

conversations, but they can be instrumental to 

anti-racist mentoring. To work, they require an 

atmosphere of trust and respect. Participants 

must feel free to share their views openly and 

truthfully. All participants must come with an 

openness to learn and a desire to understand 

others’ perspectives. 

A courageous conversation can happen in 

both informal and formal settings. Informally, 

it can happen when you speak to a colleague to 

discuss a discriminatory behavior or comment. 

It can also happen in more formal, organized 

settings, such as when you are engaging in a 

strategic planning meeting, evaluating hiring, 

compensation, and promotion systems and 

policies in your workplace, or identifying sys-

temic issues that create barriers to inclusion 

for lawyers of color within the profession and 

developing solutions to mitigate or eliminate 

those hidden barriers. 

Those who engage in courageous con-

versations about race must admit that they 

may not know all they have claimed to know 

or honestly believed they knew. Because we 

are—individually and collectively—constantly 

being socialized into racialized points of view, 

it is likely that we will discover places of intense 

disagreement and experience new levels of 

cognitive dissonance as we unpack the various 

perspectives we have absorbed. 

We must not retreat from the conversation 

when our opinions do not align with opinions 

of others or opinions we previously held as 

individuals. Through normalizing the presence 

of multiple perspectives, we can avoid a situation 

in which one dominant way of understanding 

race invalidates all other experiences and 

different points of view. 

Finally, when having courageous conversa-

tions with other members of the profession, we 

should expect and accept a lack of closure. As 

much as lawyers appreciate definitive answers, 

conversations about race usually provide no 

resolution. There is no such thing as perfection in 

anti-racism work. There is only progress. Racism 

is not a topic that has achieved closure in the 

broader world. As such, we should accept that 

our courageous conversations will be ongoing 

within the profession as well.

Work Toward Systemic Change
The effects of bias and racism are especially 

damaging when they are woven into the law, 

legal profession, and justice system, where 

they can weaken the ability of these systems to 

safeguard equity and justice under the rule of 

law. As lawyers, we have an obligation to ensure 

that all members of society have meaningful 

access to the law, justice systems, and the legal 

profession. More specifically, legal mentors, 

with their access to the profession and technical 

expertise within it, must lend their skills and 

access toward proactively supporting anti-racist 

policies, practices, and movements within the 

profession. For those seeking to use their priv-

ilege in the profession to work toward systemic 

change, consider the following opportunities 

for engagement:

1. Assess and address the structures, systems, 

and policies where you work and lead. 

There is a well-documented lack of diver-

sity in the legal profession, at all levels of 

the bench and bar. Whenever and however 

you are involved in the profession, seek to 

strengthen equity, diversity, and inclusion 

by addressing the structural roots of this 

disparity within organizational policies, 

hierarchies, systems, and processes. 

2. Elevate, but don’t exploit, the voices of 

people of color within the profession. 

Consider the people you most trust and 

respect within the profession. What is their 

race, gender, class, ability, religion, and so 

on? Not surprisingly, the people on this 

list are likely very similar to you and reveal 

how homogeneous your most trusted pro-

fessional connections are. In a profession 

still overwhelmingly dominated by lawyers 

who are white and male, it is not absurd to 

assume that those most “trusted” within 

the profession are also white and male. As 

an anti-racist mentor, think critically about 

how you can both break down barriers for 

and elevate the voices of BIPOC lawyers 

within the profession. At the same time, 

balance the elevation of BIPOC voices 

with the tendency to place the burden 

of reform on them. Remember it is not 

the sole job of BIPOC lawyers within our 

profession to educate us on the impact 

and disparities of structural racism. You 

can still request feedback and create an 

opportunity to engage or collaborate with 

BIPOC individuals in elevating lawyers of 

color, but do not expect them to take on 

the extra emotional and time-consuming 

burden of systemic change.

3. Identify possible partners who are commit-

ted to helping BIPOC and other underrep-

resented lawyers find success in the legal 

profession and begin to build relationships 

with those people and entities. In building 

relationships with other anti-racist lawyers 

and organizations within the profession, 

you can further your own learning and 

more intentionally make connections and 

introductions in safe and inclusive spaces 

for BIPOC mentees seeking to grow their 

networks and influence within the legal 

community.

DEPARTMENT   |   MENTORING MATTERS
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4. Individualize your engagement with men-

tees of color. If you’re not focused on racial 

justice, mentoring essentially amounts to 

bringing lawyers of color into a profession 

that you know is precarious for them and 

including them in a culture where the 

only way they can survive is assimilation. 

When providing mentoring guidance to 

BIPOC mentees, consider your advice 

through an anti-racist lens. For instance, 

when it comes to overcoming professional 

setbacks, resilience is a multilayered and 

complex concept, particularly for BIPOC 

lawyers. As Justice Sonia Sotomayor has 

so eloquently stated, “not everyone can 

pull themselves up by their bootstraps 

. . . sometimes no matter how tall the heel 

on your boot is, the barrier is so high, 

you need a small lift.”22 Your advice and 

guidance to mentees should consider 

what that “small lift” might be to ensure 

that you are not simply instructing a 

mentee of color to achieve their goals by 

assimilating to the predominantly white 

culture of the legal profession. 

5. Acknowledge the ongoing racial justice 

reckoning in America. As an anti-racist 

mentor, you must acknowledge America’s 

racial justice reckoning and the ways in 

which the current events directly impact 

BIPOC members of our legal community. 

Recognize that the experiences they’re 

having might be painful, isolating, and 

frustrating in ways that you could never 

imagine. Acknowledge the trauma and 

grief at play and take the opportunity to 

continue to educate yourself and do the 

work to be an effective ally and accomplice 

to your BIPOC colleagues. 

Conclusion
As we think about how to transform our profes-

sion and organizations to be inclusive, just, and 

equitable, we need to understand that this is a 

collective effort. Making privilege visible and 

interrupting racism requires partnership with 

lawyers of color. Otherwise, we may do more 

harm than good. If we charge ahead, eager 

to impose our solutions and interventions, 

we replicate old patterns and run the risk of 

jeopardizing the progress our colleagues of 

color have been working toward long before 

we sought to become involved.23

The responsibilities of being an anti-racist 

mentor and ally include being willing to take 

risks, speak up, and increase our own and others’ 

awareness to show the impact of racism, white 

supremacy, and privilege on the structural, 

practical, and individual levels of our profession. 

Our work as allies must always and everywhere 

be grounded in humility, collaboration, and 

accountability. 

If you resonate with the notion of being a 

well-intentioned white lawyer seeking to do 

more to break down the systemic and structural 

inequities of our profession, I invite you to join 

me on this journey and engage in a collective 

effort to improve mentorship through anti-rac-

ism work.  

J. Ryann Peyton is the director of 
the Colorado Attorney Mentoring 
Program and a seasoned consultant 
and advocate on diversity and inclu-
sivity in the legal field. Before joining 

CAMP, Peyton focused her law practice on civil 
litigation with an emphasis on LGBT civil rights. 
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I
n Freirich v. Rabin,1 the Colorado Supreme 

Court recently addressed the application 

of the attorney-client privilege and the 

duty of confidentiality following the death 

of a lawyer’s client. Expanding on the holding 

of Wesp v. Everson,2 the Supreme Court held 

that the attorney-client privilege and the duty 

of confidentiality both survive a client’s death, 

and a lawyer may only disclose client files and 

communications “as necessary to settle the 

decedent’s estate.”3

Background
Louis Rabin died testate and appointed his 

widow, Claudine Rabin, as his personal rep-

resentative.4 In the process of administering 

the estate, the personal representative was 

presented with a claim from Louis’s ex-wife 

for $200,000 based on promissory notes he had 

executed that were payable to the ex-wife upon 

his death.5 The personal representative asked 

Louis’s longtime attorney to provide all of Louis’s 

legal files.6 Louis’s attorney initially refused, 

citing both the attorney-client privilege and the 

duty of confidentiality.7 A subpoena followed, 

which Louis’s attorney successfully moved to 

quash.8 The lawyer provided his notes and the 

file with respect to the promissory notes to the 

ex-wife after determining that those materials 

were not privileged. He refused to produce 

any other files. 

An appeal followed. The Colorado Court of 

Appeals reversed the trial court order quashing 

the subpoena. The Court held that client files 

are property of the estate and that the personal 

representative holds the right to access the client 

files unless the will provided otherwise.9 The 

Court of Appeals also held that the personal 

representative held the attorney-client priv-

ilege.10 As a result, it concluded that Louis’s 

communications could be disclosed to the 

personal representative without violating the 

attorney-client privilege.11 Louis’s attorney filed 

a petition for certiorari.12

Supreme Court Decision
The Supreme Court first addressed the Court of 

Appeals’ holding that client files are property 

within the meaning of CRS § 15-12-709 of which 

the personal representative was entitled to take 

control.13 The Court concluded that “a personal 

representative does not acquire a right to take 

possession of a decedent’s legal files under 

section 15-12-709 except documents having 

intrinsic value or directly affecting valuable 

rights such as securities, negotiable instruments, 

deeds, and wills.”14 In reaching its holding, the 

Supreme Court noted that a lawyer’s ethical 

duty to provide client papers and property 

as necessary for the continued protection of 

the client’s interest does not create a property 

interest in the entire file.15 “Clients have no 

property right, tangible or intangible, to their 

full legal files under section 15-12-709.”16 

Having addressed the claim that Louis’s 

files were property, the Supreme Court next 

addressed the personal representative’s claim 

that she became the privilege holder.17 Again, the 

Supreme Court reversed the Court of Appeals, 

noting that both the attorney-client privilege 

and the duty of confidentiality survive death 

and impose obligations on a lawyer to protect 

privileged and confidential information absent 

an express or implied waiver.18

Having determined that the privilege 

survives death and does not transfer to the 

personal representative, the Supreme Court then 

examined whether an express or implied waiver 

had occurred. The Court found no express waiver 

in the personal representative's appointment 

but held, as a matter of first impression, that “by 

nominating a personal representative, a client 

impliedly waives any claim of attorney-client 

privilege with respect to communications 

necessary for estate administration, unless 

the client expressly manifested the intent to 

maintain the privilege.”19 “A decedent’s former 

attorney may therefore provide a personal 

representative with privileged information 

necessary for the personal representative to 

settle the estate.”20 The Supreme Court applied 

a similar analysis with respect to the duty of 

confidentiality.21 

Takeaways for the Practitioner
The opinion suggests that lawyers should care-

fully consider whether to rely on the exception 

“as necessary to settle the decedent’s estate.” 

’Til Death Do Us Part
The Attorney-Client Privilege and the 

Duty of Confidentiality after a Client’s Death 

BY  JOH N  M .  PA L M E R I  A N D  GR E G  S .  H E A R I NG
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The attorney-client privilege and the duty of 

confidentiality still require lawyers to maintain 

client confidences and to assert nonfrivolous 

objections when faced with requests for either 

privileged or confidential materials. Rabin does 

not create a blanket waiver nor an absolute 

exception. Recognizing a limited exception to 

the attorney-client privilege and the duty of 

confidentiality, the Supreme Court noted in a 

lengthy footnote that the personal representa-

tive bears the burden of establishing a waiver 

and further noted that a district court may be 

required to conduct an in camera review to 

determine the necessity and extent of a waiver,22 

if any, when the client has “manifested the 

intent to maintain the privilege” irrespective of 

the appointment of a personal representative. 

Lawyers will face difficulty analyzing the 

necessity of posthumous disclosures to the 

administration of their former clients’ estates 

and must remain mindful of their ongoing 

obligations to the former clients. It is also highly 

relevant to trust and estate lawyers who, going 

forward, will want to discuss the scope of the 

waiver, if any, after the client’s death and the 

appointment of a personal representative. 

Ultimately, this is an important case for any 

attorney dealing with the death of a client.   

NOTES

1. Freirich v. Rabin, 2020 CO 77.
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6. Id. at ¶ 2.
7. Id. at ¶ 6.
8. Id. at ¶¶ 7–10.
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¶¶ 17–18. 
10. Id. at ¶ 24.
11. Id. 
12. Rabin, 2020 CO 77 at ¶ 14.

13. Id. at ¶ 17. 
14. Id. at ¶ 24 (quoting Colo. RPC 1.16A ct. 1) 
(internal quotation marks omitted).
15. Id. at ¶¶ 23–24.
16. Id. at ¶ 27.
17. Id. at ¶ 28.
18. Id. at ¶ 29 (citing CBA Ethics Comm., Formal 
Op. 132 (2017)).
19. Id. at ¶ 42.
20. Id.
21. Id. at ¶ 45.
22. Id. at ¶ 42, n.8. 
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N
o fewer than 10 Colorado Su-

preme Court or Court of Appeals 

decisions issued between 1905 

and 1914 bear the name of Marie 

Lafitte.1 And these are but the tip of the iceberg. 

Madam Lafitte, as she was known, was a party 

to many other legal proceedings, both civil and 

criminal, that never made it to the appellate 

courts.  

How did this Fort Collins businesswoman 

end up involved in so many legal matters during 

the final decade of her life? Much of the litigation 

can be attributed to her bootleg liquor and 

prostitution business. But those proceedings 

seem like just a warmup for a series of cases that 

consumed her life: a protracted and convoluted 

dispute over the validity and enforcement of a 

Pueblo County judgment. 

Her opponent in this dispute was George 

Salisbury, a prominent attorney and judge. 

Lafitte’s battle with Salisbury over the judgment 

and his attempts to enforce it against her cast 

COLUMN   |  HISTORICAL PERSPECTIVES

a dark shadow over the last years of her life. 

The Lafitte/Salisbury dispute generated seven 

Colorado appellate decisions sprinkled with 

arcane Latin phrases. But there was also a 

darker, rawer side to the controversy that de-

scended into shocking acts of violence. These 

violent events predictably spawned even more 

litigation that also found its way into Colorado’s 

appellate courts. 

In the end, her battle with Salisbury left 

Lafitte injured, exhausted, and penniless. Still, 

she fought on. The facts recited in the appellate 

decisions that bear her name and establish her 

legacy only dimly reflect the colorful life of a 

woman who has recently gained recognition 

as an unbowed Fort Collins original. 

Life of Marie Lafitte
Little information is available about Marie 

Lafitte’s life before she arrived in Fort Collins. 

She was born in France on July 30, 1844. Some 

sources place her birthplace somewhere in 

Brittany, a relatively impoverished region 

inhabited by a Celtic people who possessed 

their own language and culture. During this 

period, Brittany had a reputation for exporting 

its daughters to Paris to work as domestic 

servants.2 Marie Lafitte chose a different path; 

she emigrated to Colorado. 

Before settling in Fort Collins, she lived in 

various other parts of the state. Court decisions 

indicate she was a Pueblo resident as early as 

1881. A Durango newspaper mentions her as 

a former resident of that city. Around the turn 

of the century, she moved from Idaho Springs 

to Fort Collins. By then, she was already in her 

mid-50s. Her move to the city spawned one of 

her first recorded Colorado appellate cases. 

The Vanderwark Case
On February 14, 1899, James Vanderwark 

shipped Lafitte’s household goods from Idaho 

Springs to Fort Collins.3 The freight charges 

totaled $268.03.4 Vanderwark sued her for 

nonpayment and obtained a judgment from 

a justice of the peace against her for $83, rep-

resenting unpaid court costs.5 She appealed to 

the county court and received a trial de novo. 

The county court judge granted her motion 

for judgment on the pleadings.6 Vanderwark 

The Trials of Marie Lafitte
BY  F R A N K  GI BB A R D
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appealed to the Colorado Supreme Court, 

arguing there could be no “judgment on the 

pleadings” in an action of that kind because no 

written pleadings are required in a proceeding 

before a justice of the peace. But the Court 

treated his attorney’s opening statement as 

a “pleading” and determined that the county 

court had properly dismissed the case due 

to a prior adjudication admitted during that 

statement. Lafitte had won an early victory in 

her battle against a creditor. There would be 

many more such battles to come. 

The Moonshine Madam
At first, Lafitte experienced a good deal of 

success in Fort Collins. She operated a legitimate 

business and acquired a number of parcels of 

real estate and other assets. The 1902 Fort Col-

lins directory indicates she maintained a candy 

store called the Candy Kitchen at 257 Linden 

Street. Not long after her arrival, however, she 

ran afoul of the law when she was accused 

of distributing whiskey from a back room of 

the store.7 In fact, she became a significant 

provider of moonshine whiskey in the “dry” 

community of Fort Collins. Her activities made 

her a worthy rival to the quasi-legal medicinal 

alcohol business conducted by local drugstores. 

Over the following years, the authorities 

repeatedly punished Lafitte for violating the 

liquor laws. In 1899, she was charged with 

selling liquor without a license. The jury in 

her case deliberated all night, eventually con-

victing her of one of the charges against her 

but acquitting her of another.8 She was fined 

$500, plus costs. When she failed to pay, she 

was sent to jail. 

In 1903, Lafitte was charged in federal court 

with “moonshining.”9 She reportedly offered 

several frivolous excuses, such as claiming 

that she only sold tobacco and then threw 

in a bottle of whiskey for free to her tobacco 

customers.10 She was convicted, fined, and 

received a sentence to be served in the county 

jail. Afterward, she announced her intention to 

request a presidential pardon from the federal 

jail sentence.11

In 1904, a jury convicted her in county court 

of illegally storing and keeping liquor on her 

premises. She was fined $100, plus costs.12 

In another 1904 case, Lafitte was charged 

with keeping 45 gallons of whiskey, 27 dozen 

quart bottles of beer, and 35 quart-sized bottles 

of red claret wine at her home.13 The jury did 

not accept her defense that the alcohol was 

for her personal consumption. She was fined 

$200, plus costs. 

In a 1903 case for selling malt liquor, Lafitte 

presented a strange affidavit in which she 

described her home-brewed recipe for what she 

called “hop beer or malt tea . . . commonly called 

an English ale.”14 She seemed to be asserting that 

the ingredients she used were harmless. But the 

local paper opined that “when combined and 

imbibed ab libitum, they produce a peculiar 

kind of drunk, which has subjected the victim 

to the suspicion that he is a candidate for the 

insane asylum in more than one instance.”15 

In addition to providing home-brewed 

libations, Lafitte seems to have provided other 

illicit pleasures enjoyed by Fort Collins resi-

dents. In 1902, she was convicted of keeping 

a disorderly house. Most sources agree that 

Lafitte was running a brothel. 

On another occasion, Lafitte was convicted 

of violating two Fort Collins ordinances by 

keeping and using rooms to store intoxicating 

liquors with intent to distribute them, and by 

keeping a disorderly house. In her appeal to 

the Colorado Supreme Court, she argued that 

the liquor ordinance was ultra vires and void 

because it was not expressly limited to liquor 

sales within the city. But the Court stated that in 

the absence of language concerning the scope 

of the ordinance, it could presume it applied 

only within the territorial limits of the city’s 

jurisdiction. 16 She also argued that the county 

court had improperly permitted testimony 

about the character of her house before the 

time alleged in the information and about 

the house and the people who frequented it. 

But the Court refused to rule on these issues 

because Lafitte’s attorney had failed to supply 

it with a copy of the ordinance. Her convictions 

were affirmed.17 

Around this time, the City of Fort Collins also 

sued her in police magistrate’s court for violating 

three local ordinances. The police court ruled 

in favor of the city, and she appealed to county 

court, which affirmed the judgment against her 

for $200 in each of the three cases. She then 

appealed again to the Colorado Supreme Court. 

But the Court ruled that her trial and appellate 

attorneys had forfeited most of her issues 

by failing to raise them at trial or effectively 

preserving them for appeal.18 The only issue 

she had preserved concerned the validity of an 

1899 Fort Collins city ordinance, and the Court 

ruled against her on that issue.19 

Over the years, Lafitte was also involved in 

litigation over her mounting debts, an ominous 

precursor of her ultimate downfall. Around 

1905 she sued a bondsman who had turned 

over money she believed was hers to one of 

her creditors.20 That litigation ended in a non-

suit. Soon, however, her greatest debt-related 

challenge arose: the Lafitte/Salisbury litigation. 

Origins of the Lafitte/
Salisbury Litigation
The seeds of the Lafitte/Salisbury litigation were 

sown on December 21, 1881, when Henry Rups 

obtained a judgment for $2,065 against Lafitte 

in Pueblo County District Court.21 The basis 
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for the judgment is unclear, but it apparently 

remained dormant for over a decade. Then, on 

January 8, 1894, George Salisbury, claiming to 

have acquired ownership of the judgment from 

Rups, successfully revived it in his own name 

in Pueblo County District Court.22 By that time, 

the judgment had grown to $3,130, plus costs.23 

George Salisbury was at the opposite end of 

the social scale from Lafitte. He was a prominent 

attorney who later became a judge. She was a 

small businesswoman whose enterprises were 

tainted with illegality. The divergent social 

status of the combatants is reflected in the 

newspaper accounts, which generally refer to 

Salisbury as “Judge Salisbury” but to Lafitte as 

simply “the Madam.” 

A local newspaper made its opinion about 

the litigation clear early on. After dismissing 

Lafitte’s attempts to avoid the Rups judgment as 

frivolous obstruction, it printed a strong defense 

of Judge Salisbury, whom it indignantly insisted 

“has been a resident of this state for about thirty 

years and his reputation as a man, citizen and a 

lawyer, have theretofore been unchallenged.”24 

But subsequent events cast doubt on whether 

Judge Salisbury was the gentlemanly figure 

portrayed in the papers. 

Salisbury pursued a vigorous campaign of 

executing on the judgment against everything 

Lafitte owned. For her part, Lafitte repeatedly 

contested the alleged revival of the judgment 

and bitterly disputed Salisbury’s ownership of it. 

In the first of these collateral challenges, 

she filed a petition for writ of certiorari against 

the Pueblo County District Court. On March 6, 

1905, the Colorado Supreme Court dismissed 

her petition in a brief per curiam decision, 

holding that she had an available remedy 

through appeal or by a writ of error and could 

therefore not seek a writ of certiorari.25 

Salisbury Enforces the Judgment
In November 1903, Salisbury executed on 

the revived judgment by selling Lafitte’s Fort 

Collins home at a sheriff’s sale. Lafitte valued 

the property at $20,000. Salisbury’s wife Susan 

purchased the property at the sale for $5,500. 

Although the sheriff’s sale would seem to 

have satisfied the judgment, Salisbury continued 

to execute on Lafitte’s property. In August 1904, 

while Lafitte was away in Denver, Salisbury, 

accompanied by a deputy sheriff and a city 

marshal, forcibly entered Lafitte’s business on 

Linden Street and seized all her property there.26 

The city marshal also seized a large quantity 

of beer, whiskey, and other liquors, which he 

locked in a cell at city hall for safekeeping in 

view of further alcohol-related charges. 

Two Acts of Violence 
Shortly after the Colorado Supreme Court’s 

1905 dismissal, Salisbury took his enforcement 

efforts to a new level by engaging in a disturbing 

act of vigilantism. On April 5, 1905, Salisbury 

broke into Lafitte’s Fort Collins residence on 

Jefferson Street while Lafitte was in the home. 

He allegedly struck her in the mouth with a 

heavy cane, knocking out one of her teeth and 

loosening five others. This blow threw her to 

the floor. After she fell, Salisbury continued 

beating and kicking the 60-year-old woman. 

In addition to her dental injuries, she later 

charged his assault had left her with severe 

bruises and contusions.

Lafitte sued Salisbury for the assault in 

Larimer County District Court. Although she 

sought $10,000 in damages, a jury awarded her 

$150.27 Salisbury appealed. In his pro se defen-

sive pleadings, he denied striking Lafitte but at 

the same time asserted that he had inflicted the 

blows on her in self-defense. Salisbury claimed 

that by virtue of the revived judgment, Susan 

Salisbury owned Lafitte’s dwelling; therefore, 

his actions against Lafitte were justifiable and 

in self-defense because Lafitte was a trespasser 

in her own residence. The Colorado Supreme 

Court made short work of Salisbury’s arguments 

and affirmed the judgment for Lafitte.28 

In June 1905, just a few months after the 

assault, the Salisburys resorted to more tradi-

tional legal process. Susan Salisbury obtained 

a writ of restitution for Lafitte’s home. When a 

constable attempted to serve the writ on Lafitte, 

“[s]he refused to vacate . . . locking herself in 

two rooms of the house and swearing she would 

shoot the first man that tried to open that door.”29 

After the constable made a second unsuccessful 

attempt at service, a warrant was issued for her 

arrest. When a deputy sheriff forced his way in 

to make the arrest, Lafitte threw acid in his face. 

Fortunately, the acid she used was not strong, 

and the deputy was not permanently injured. 

Lafitte was hauled off to jail. Charges were 

filed against her for resisting an officer, but 

these were later dismissed. 

Lafitte/Salisbury I (1908)
Contemporaneous newspaper accounts asserted 

that the Lafitte/Salisbury dispute eventually 

became so complicated that it was nearly 

irresolvable. But the Colorado courts cut the 

Gordian knot—though it took half a dozen more 

decisions to accomplish that feat. 

On November 25, 1904, Lafitte filed an action 

in Larimer County District Court seeking to 

void Salisbury’s judgment. She charged that 

a decade earlier, when he revived the Rups 

judgment, Salisbury had not validly acquired 

an interest in the judgment because a purported 

assignment to him was a forgery, so he therefore 

had no right to revive the judgment at that 

time. She also complained that in August 1903, 

Salisbury executed on the judgment by having 

a note belonging to Lafitte worth $1,070 sold to 
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Susan Salisbury for $570, but Lafitte was never 

given credit against the judgment for that sale. 

She further argued that her real estate worth 

$20,000 had been sold to Susan Salisbury for 

the grossly inadequate price of $5,500. Finally, 

she claimed that on January 5, 1904, Rups had 

filed a satisfaction of the judgment with the 

Pueblo County District Court clerk.30 These 

basic contentions would reappear throughout 

the litigation, over the next decade. 

The case went to trial. But when Lafitte called 

Salisbury as a hostile witness, the defendants 

objected to his testimony, arguing that the 

complaint failed to state a claim. The district 

court agreed and granted judgment for the 

defendants. Lafitte appealed.31

The Colorado Supreme Court affirmed the 

district court’s judgment. It rejected Lafitte’s 

complaints about the validity of the revived 

judgment, noting that Lafitte failed to show she 

was not served with notice of the 1894 revival 

proceeding, and the court’s judgment in that 

proceeding that the assignment to Salisbury 

was valid therefore bound her.32 The Court also 

rejected her complaints about not receiving 

credit against the judgment, reasoning she had 

failed to allege that the value received from 

the execution sales had exceeded the amount 

owed on the judgment, plus costs.33 It further 

rejected Lafitte’s claim about the inadequate 

price paid at the sheriff’s sale, reasoning she 

failed to allege a fraud in connection with the 

sale and had failed to tender the amount for 

which the sale was made.34 Finally, the Court 

held that because Lafitte had failed to challenge 

the assignment from Rups to Salisbury in the 

1894 proceeding, the purported satisfaction of 

judgment Rups executed in 1904 on her behalf 

was ineffectual.35

Lafitte/Salisbury II (1911) 
The second Lafitte/Salisbury case was the 

assault case, described above in detail, which 

upheld Lafitte’s judgment for $150 against 

George Salisbury. 

Lafitte/Salisbury III (1912)
In September 1905, Lafitte sued Susan Salis-

bury, alleging that she had wrongfully seized 

several Fort Collins lots from Lafitte to satisfy 

the Rups judgment. In Susan Salisbury’s reply, 

she asserted cross-claims for legal and equitable 

relief. Following a trial, the district court ruled 

in favor of Lafitte.36 Susan Salisbury appealed.

As it turned out, Lafitte’s original ownership 

of the Fort Collins lots was no simple matter. 

To explain why, the Colorado Court of Appeals 

described the chain of title. Julia S. Taylor had 

owned the lots on August 20, 1900. On that date, 

she entered into a contract for deed with T.C. 

and Clara Brolliar. On July 8, 1903, the Brolliars 

had assigned their interest in the contract to 

Lafitte. And on August 27, 1903, Lafitte had 

assigned her interest to John G. Lindenmeier. 

All these assignments were executed before 

the sheriff’s sale on November 12, 1903 and the 

recording of the sheriff’s deed to Salisbury on 

August 16, 1904. But neither the assignments 

nor the contract for deed were recorded until 

long afterward, on April 6, 1906.37 Thus, although 

it appeared that Lafitte owned a legal interest 

in the property in 1903, in reality, even before 

her assignment to Lindenmeyer, she never had 

more than an equitable interest. 

To further complicate matters, after Linden-

meyer had finished paying off the contract for 

deed, Taylor had deeded the lots to Lindenmeyer 

on June 27, 1904. The net result of all this, the 

Court explained, was that at the point when 

Salisbury attempted to foreclose on the lots to 

collect on Lafitte’s debt, Lafitte had owned no 

interest in the lots whatsoever. Thus, no interest 

had passed to Salisbury through the execution 

proceedings.38 

Salisbury resisted this conclusion. She argued 

that because the assignment to Lindenmeyer 

was not recorded until long after the sheriff’s 

sale, it could not affect Lafitte’s ownership of 

the property (and, hence, the interest Salisbury 

acquired through the sheriff’s sale). The Court 

disagreed, stating that the recording statute was 

not designed to protect purchasers from an 

unrecorded assignment of a contract for deed.39

Salisbury also argued that Lafitte was collat-

erally estopped from challenging her ownership 

of the property by virtue of the result of the prior 

suit that had been affirmed in Lafitte/Salisbury 

I. The Court rejected this argument, holding 

that collateral estoppel did not apply because 

the issues in the two suits were not identical. 

In particular, the prior suit had not adjudicated 

the title to the lots in question.40 Moreover, in 

the prior suit, Salisbury had taken the position 

that Lafitte didn’t own the lots in question; thus, 

Salisbury was judicially estopped from taking 

the opposite position in this suit.41 

The Court refused to apply the same judicial 

estoppel principle against Lafitte’s claim in the 

prior suit that she did own the lots. It noted an 

odd fact about the prior suit. In that proceeding, 

Lafitte had argued with her own attorney that 

she didn’t own these lots, but he had refused 

to change the complaint “because of the labor 

and expense which would be entailed in making 

out a new complaint.”42 This dispute between 

Lafitte and her counsel grew so heated that 

both of them took the stand in the previous 

trial to present their competing views about 

Contemporaneous 
newspaper 
accounts asserted 
that the Lafitte/
Salisbury dispute 
eventually became 
so complicated 
that it was nearly 
irresolvable. But 
the Colorado 
courts cut the 
Gordian knot—
though it took 
half a dozen 
more decisions 
to accomplish 
that feat. 



22     |     C O L OR A D O  L AW Y E R     |     M A R C H  2 0 2 1

DEPARTMENT   |    SUB TITLE

NOTES

1. In court decisions and newspaper accounts, Lafitte is referred to variously as “Marie Lafitte,” 
“Marie La Fitte,” “Mary Lafitte,” or “Mary La Fitte.” Except when quoting or citing another source, 
this article will refer to her as “Lafitte” or “Marie Lafitte.” 
2. See https://fr.wikipedia.org/wiki/Histoire_de_la_Bretagne.
3. See “Ancient Litigation Finally Decided by Supreme Court,” Fort Collins Courier at p. 9, col. 3 
(Nov. 6, 1907). 
4. See id.
5. Id.

COLUMN   |  HISTORICAL PERSPECTIVES

whether she owned the lots. And it appeared 

the trial court had adopted Lafitte’s position 

that she owned no title in the lots. Because all 

the evidence pointed to the fact that Lafitte had 

no ownership interest, the Court affirmed the 

trial court’s judgment against Salisbury.

Lafitte/Salisbury IV (1912) 
By 1912, Lafitte’s protracted legal struggles 

had left her so impoverished she was forced 

to seek county relief funds.43 In addition to 

the Salisbury litigation, one of her erstwhile 

attorneys had sued her to foreclose his $1,000 

attorney’s lien.44 The district court granted her 

a continuance of all her ongoing cases until she 

could obtain counsel.

In the meantime, another Lafitte/Salisbury 

appeal reached the Colorado Court of Appeals. 

Lafitte had sued Salisbury on August 27, 1907, 

in Larimer County District Court. In this suit, 

she charged Salisbury had wrongfully seized a 

promissory note secured by a deed of trust that 

Lafitte owned to enforce the Rups judgment and 

sold it at a sheriff’s sale vendentioni exponas 

to Susan Salisbury for $590 cash.45 The district 

court granted judgment in favor of Lafitte, and 

Salisbury and his assignee appealed.

After an extended recitation of the facts, 

the Colorado Court of Appeals reversed the 

judgment in favor of Lafitte. She had once 

again challenged the revival of the underlying 

judgment against her. But the Court held she 

had failed to make a showing that the revival 

of the Rups judgment was a nullity and void 

in a fashion sufficient to support a collateral 

attack on that judgment.46 

Lafitte/Salisbury V (1912)
In the penultimate decision in the Lafitte/

Salisbury dispute, the court addressed an action 

by Susan Salisbury in which she sought to fix 

clerical errors in sheriff’s deeds and to quiet her 

title in Fort Collins property against Lafitte.47 

The district court ruled in favor of Salisbury, 

and Lafitte appealed. The Colorado Court of 

Appeals held that Lafitte had made a sufficient 

showing that her property had been sold for 

an inadequate price, and this result was due 

to fraud.48 It therefore reversed the district 

court's judgment. 

Frank Gibbard is a staff attorney with the Tenth Circuit Court of Appeals—(303) 844-
5306, frank_gibbard@ca10.uscourts.gov. 

Lafitte/Salisbury VI 
(1914; Post Mortem)
Lafitte died on March 18, 1914. The Lafitte/

Salisbury litigation outlived her. The Colorado 

Supreme Court issued its last decision in that 

case, Lafitte/Salisbury VI, on April 6, 1914, af-

firming the Colorado Court of Appeals’ judgment 

in favor of Lafitte in Lafitte/Salisbury III. The 

Court then denied rehearing on June 1, 1914.49 

Aftermath
Lafitte remained a subject of contempt in local 

newspapers even after her death. In a sort of 

backhanded obituary, The Weekly Courier 

reported that she had “end[ed] her existence 

in a pitiable manner” after “many years of 

litigation” against Judge Salisbury, and had now 

been “summoned to plead her case before her 

Maker.”50 The paper opined that “there was little 

glory for her on earth in all of her litigation” and 

she “died at the county hospital . . . penniless 

and practically friendless.”51 It complained 

that “despite the assistance she received from 

the county, she was a frequent visitor at the 

city dump and the house she occupied was 

filled with rubbish.”52 The paper suggested her 

name would “long remain a memory with . . . 

attorneys on account of the lengthy litigation” 

but “[o]thers [would] have little occasion to 

remember her.”53

The deceased Marie Lafitte was not safe from 

sexual innuendo either. In May 1914, a Craig 

paper reported that “George Carlson of Greeley 

is being touted as a Republican candidate for 

governor this fall,” opining “[w]hen he gets 

through with the campaign, he’ll likely feel 

very much the same as at the close of a week 

roundup with the more or less famous Marie 

Lafitte, of Fort Collins.”54 The article added, 

snidely, “[o]f course, we mean a legal roundup.”55

Meanwhile, George Salisbury announced 

Lafitte’s death in open court and stated that 

“he had no claims against the $2,900 which the 

supreme court had awarded Marie LaFitte,”56 

apparently referring to the monetary value of 

her recent appellate victory. Lafitte had assigned 

that judgment, along with the $150 due her 

from her beating, to a doctor. Her attorneys 

also claimed a lien against the judgment,57 and 

they soon sought payment for their services.58 

If anything remained in Lafitte’s estate 

after paying her doctor and her attorneys, the 

funds were insufficient to purchase a suitable 

headstone for her. Instead, she was buried as 

an indigent in Grandview Cemetery in Fort 

Collins, in an unmarked grave. And there she 

lay, nearly forgotten, for a century.

But not entirely forgotten, as it turned out. 

Over time, Fort Collins historians developed 

a keen interest in the rowdy French business-

woman who had defied social convention and 

put up such a fight against the rich and the 

powerful. They began including her story on 

historic tours and even conducted events that 

celebrated her life. 

In 2015, Fort Collins Tours paid for a 

handsome headstone for Lafitte in Grandview 

Cemetery. Along with her birth and death dates, 

the headstone bears a suitable epitaph: “Well 

Behaved Women Rarely Make History.”59 
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T
he US Bankruptcy Code (Code)1 provides for 

the use of a liquidating trust under § 1123(b)(3) 

to enforce a bankruptcy estate’s claims and 

interests. A liquidating trust allows a debtor to 

transfer causes of action and other assets to the trust 

for future liquidation and distribution to the debtor’s 

creditors, who are the trust beneficiaries. The liquidating 

trust is a tool commonly used by bankruptcy practitioners 

to recover avoidable transfers.

This article discusses liquidating trusts in chapter 11 

reorganization cases in the Tenth Circuit and explores 

methods for maximizing the recovery of avoidable transfers 

in bankruptcy. It uses In re Atna Resources Inc.2 as an 

example for analyzing the issues.

     

Liquidating Trusts in Chapter 11 Cases
Many companies that file for chapter 11 bankruptcy relief 

ultimately liquidate their assets and claims. These chapter 

11 plans typically provide for the controlled liquidation 

of assets and the pursuit of avoidance claims, such as 

preference or fraudulent conveyance claims under article 

V of the Code. The Atna case is a good example of how 

this approach works. 

In 2015, Atna Resources Inc. and its six affiliates filed 

separate voluntary petitions for relief under chapter 11 

in the US Bankruptcy Court for the District of Colorado. 

The seven Atna entities, each a standalone company, 

had a complicated ownership structure. The common 

element among them was their use of a centralized cash 

management system through which all deposits were swept 

into a centralized account, regardless of which separate 

entity created the income. Funds were then redistributed 

from the centralized account to individual accounts for 

each entity. Each entity then paid its own bills, but given 

the centralized account, income from one entity was 

routinely used to pay the debts of another. 

The use of a centralized account is common and may 

be acceptable when the involved entities are solvent 

and cash is flowing. However, when some or all of the 

subsidiary companies are insolvent, using funds from 

one entity to pay another’s debts becomes a potential 

fraudulent conveyance.

The chapter 11 plan for Atna and its affiliated entities 

was confirmed by the court. The plan created the Atna 

Liquidating Trust (the Trust) as a standalone liquidating 

grantor trust entity in accordance with US Treas. Reg. 

301.7701-4(d). The Trust was designed to operate without 

court supervision with a trustee empowered to bring Code 

article V avoidance actions, such as those for preferential 

payments and fraudulent conveyances. 

The Trust was typical of those used in Colorado and 

nationally. Virtually the same liquidating plan provisions 

and trust agreement were successfully used in other 

Tenth Circuit confirmed chapter 11 liquidating plans.3 

Most debtors under such plans have multiple subsidiary 

operations and use some form of centralized bank account 

or cash management account system. Transfers are made 

from one account to the other, or are swept into a centralized 

account and then redistributed to separate accounts from 

which payments are finally made to creditors or other 

parties. But debtors and trustees of liquidating trusts 

trying to recover these payments face unique challenges in 

the Tenth Circuit. One such obstacle is what has become 

known as the Slack-Horner doctrine. 

 

Slack-Horner and § 548 Claims  
Title 11 USC § 550(a) permits the trustee to recover avoided 

transfers, such as fraudulent conveyances under Code 

§ 548, from either the initial transferee or a subsequent 

transferee. A transfer occurs each time a payment or 

transfer is made from one account to another of a related 

company or affiliate. The Slack-Horner doctrine, in a 

nutshell, requires that each movement of funds from one 

entity to another is a transfer that must be avoided before 

the end transfer can be recovered. This Tenth Circuit 

doctrine arguably glosses over what happens when all 

such transfers are controlled by one group of companies 

or individuals. In practical terms, the rule makes it more 

difficult to recover fraudulently transferred property for the 

benefit of the estate in situations where multiple debtors 

This article discusses liquidating trust plans in Tenth Circuit chapter 11 
reorganization plans, with a focus on maximizing the recovery of avoidable transfers. 

It uses the Atna Liquidating Trust as an example for the analysis.
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transferred funds to and among each other via 

a centralized cash management system.

In Slack-Horner, the debtor owned a parcel 

of real estate. In 1983, the county treasurer 

conducted a tax sale of the property for non-

payment of real property taxes. Simons was the 

successful bidder at the tax sale and received 

a tax sale certificate of purchase. Simons also 

paid the delinquent real property taxes for years 

1982 through 1987. In December 1987, Simons 

obtained and recorded a treasurer’s deed to the 

property. The debtor filed for bankruptcy in 

September 1988. The bankruptcy trustee sought 

to avoid the transfer of the debtor’s interest in the 

property to Simons under the then-applicable 

version of 11 USC § 548(a)(2). The Tenth Circuit 

held that the debtor’s interest in the property 

“was transferred by operation of law from the 

debtor to the state” when the treasurer’s deed 

was signed.4 The state, in turn, “transferred all 

interest in the property to Simons”5 because, as 

the court noted, “[t]he interest in the property 

must have passed to the state in order for the 

state to issue a deed conveying the property 

to Simons.”6 

The Tenth Circuit noted that 11 USC § 550 

permits the trustee to recover avoided transfers 

from “either the initial transferee or a subsequent 

transferee.”7 However, the court stated that “to 

recover from a subsequent transferee the trustee 

must first have the transfer of the debtor’s interest 

to the initial transferee avoided under § 548.”8 

In sum, the Tenth Circuit held that there were 

two separate transfers, and the first transfer to 

the state needed to be avoided as a precondition 

to avoiding the second to Simons.  

Accordingly, recovery in the Tenth Circuit 

requires the joinder of the initial transferee in an 

avoidance action, even though that transferee 

may be a co-debtor or may no longer have 

an interest in the property. This complicates 

avoidance litigation, particularly because as 

long as the plaintiff in the avoidance litigation 

sustains the burden to show that the initial 

transfer is avoidable, § 550 on its face ostensibly 

allows recovery from a subsequent transferee. 

To illustrate this dilemma, a litigant could 

argue under Slack-Horner that a fraudulent 

transfer may be recovered only from a party that 

received an interest in property from the debtor. 

It follows that transferees receiving property 

from the initial transferee would have received 

no property from the debtor and consequently 

would have no liability to the estate. Thus, a 

savvy initial transferee could avoid liability 

by simply transferring the property received 

from the debtor to another party. Accordingly, 

Slack-Horner may be viewed as writing the 

§ 550 expanded scope of transferee liability 

out of the Code. This construction of § 550 is 

a minority view. 

 Another approach is illustrated in the 

Eleventh Circuit opinion In re International 

Administrative Services, Inc.,9 which rejected 

defendants’ argument that the Code requires 

the trustee to avoid transfers to the initial trans-

ferees before having a cause of action against 

subsequent transferees. The Eleventh Circuit 

found that such a strict interpretation of § 550(a) 

produced “a harsh and inflexible result that 

runs counterintuitive to the nature of avoidance 

actions.”10 The more “tenable result” was to allow 

a plaintiff, once an avoidable transfer is proven 

to exist, to “skip over the initial transferee and 

recover from those next in line.”11 The Eleventh 

Circuit stated that mandating actual avoidance 

of the initial transfer conflated the Code’s 

“avoidance and recovery sections” and was 

not consistent with the legislative history of 

the “to the extent that a transfer is avoided” 

language of § 550.12 Accordingly, it held that 

“[s]ection 550(a) does not mandate a plaintiff to 

first pursue recovery against the initial transferee 

and successfully avoid all prior transfers against 

a mediate transferee.”13  

Slack-Horner remains controlling precedent 

in the Tenth Circuit, though other circuits 

have analyzed transfer avoidance differently.14 

The resulting challenges practitioners must 

overcome to avoid transfers were manifest in 

Atna. There, intercompany transfers using a 

centralized cash management system among 

the separate corporate entities, while they 

were insolvent, inevitably led to a series of 

intercompany bank account transfers before the 

ultimate creditor was paid. Both the bankruptcy 

court, and the district court on de novo review, 

relied on Slack-Horner to dismiss the trustee’s § 

548 claims against a staffing company that was 

the ultimate recipient of cash funds, which had 

been traced by the trustee to another debtor 

entity that was not obligated on the debt. 

Judge Blackburn ruled: 

To recover from Elwood, a subsequent trans-

feree of the funds in question, “the trustee 

must first have the transfer of the debtor’s 

interest to the initial transferee avoided 

under § 548.” Slack-Horner, 971 F.2d at 580. 

The Trustee has made no effort to avoid the 

relevant initial transfers from CR Briggs to the 

Canyon CCA or from Atna, Inc. to the Canyon 

CCA. Further, the Trustee has made no effort 

to avoid the relevant subsequent transfers 

(“immediate or mediate” transfers, to use the 

language of § 550) from the Canyon CCA to 

Atna, Inc. Under Slack-Horner, the fact that 

these prior transfers have not been avoided 

dooms any effort to avoid the subsequent 

transfers from Atna, Inc. to Elwood. Correctly, 

the bankruptcy court concluded that “the 

Trustee cannot recover the transfers [from 

Atna, Inc. to Elwood] without first avoiding 

the initial transfers from CR Briggs to Canyon 

and from Canyon to Atna.”15 

While such a ruling may be a dark cloud for 

future cases of this type in the Tenth Circuit, it 

is possible that Slack-Horner may be revisited 

in light of the US Supreme Court’s decision in 

Merit Management Group, LP v. FTI Consulting, 

Inc.16 In addressing the 11 USC § 546(e) safe 

harbor  provisions provided to certain financial 

intermediaries, the Court held that the safe 

harbor does not protect allegedly fraudulent 

transfers “in which financial institutions served 

as mere conduits.”17 More important for other 

§ 548 actions, the Court noted:

If a trustee properly identifies an avoidable 

transfer . . . the court has no reason to exam-

ine the relevance of component parts when 

considering a limit to the avoiding power, 

where that limit is defined by reference to 

an otherwise avoidable transfer, as is the 

case with § 546(e).18 

Perhaps this focus on the end transfer will 

trickle down to §§ 550 and 548. 

 

Trustee Tools
Notwithstanding the Slack-Horner doctrine, 

trustees have other tools at their disposal to 

avoid transfers. Practitioners should evaluate 
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on a case-by-case basis the availability of the 

collapsing doctrine, preferential claims, and the 

ordinary-course-of-business defense.

Collapsing Doctrine  
In Atna, counsel argued for application of the 

“collapsing doctrine” to avoid the impact of 

Slack-Horner, but the bankruptcy court rejected 

the argument. The collapsing doctrine has been 

implicitly adopted in Colorado in other cases, 

such as Sender v. Simon.19 The doctrine allows 

multilateral transactions between interrelated 

companies, including the comingling of funds in 

a centralized account, to be, under appropriate 

circumstances, “collapsed” and treated as phases 

of a single transaction for analysis under the 

Code and the Uniform Fraudulent Conveyances 

Act (UFCA).20 This approach finds its most 

frequent application in Ponzi scheme cases 

and in leveraged buyouts of companies that 

subsequently become insolvent.21 The Tenth 

Circuit has yet to review a case like Atna where 

the collapsing doctrine may be applicable. 

 

Preference Claims 
A liquidating trustee also has the ability to 

recover preferential transfers made to creditors 

or others. A preferential transfer is generally 

defined as any payment of money or transfer 

of property made by a debtor (1) to or for the 

benefit of a creditor, (2) for or on account of 

a debt that was owed before the transfer was 

made, and (3) while the debtor was insolvent. 

 In Atna, over $900,000 was recovered on 

§ 547 preference claims. Many of the Atna 

demands were for amounts of $10,000 to $25,000, 

and the leverage of the home court was signif-

icant. At the time of the Atna cases, venue for 

an adversary proceeding was generally proper 

in the district court in which a bankruptcy case 

was pending. The one exception was for claims 

less than $12,850, which are required under 

Code § 1409(a) to be brought in the district court 

for the district where the defendant resides.22
     

Under the Small Business Reorganization 

Act of 2019 (SBRA)23 amendments to Code title 

28, which were not yet effective in 2017 when 

the Atna trustee began the process of identifying 

payments that might be avoidable, the new 

venue for all preference lawsuits under $25,000 

is the district in which the recipient is located.24 

The new $25,000 venue limit would have clearly 

reduced recoveries in Atna because the small 

dollar amount recipients were the most likely 

to settle.25 The lesson here is that practitioners 

should be mindful of the effects of venue when 

handling preference claims.

The Ordinary-Course-of-Business Defense 
Every preferential transfer recipient seems to 

know the defense mantra “the payments were 

made in the ordinary course of business,” as set 

forth in 11 USC § 547(c)(2). Indeed, the changes 

made to the Code by the Bankruptcy Abuse 

Prevention and Consumer Protection Act of 

2005 (BAPCPA) intentionally eased the burdens 

of the ordinary-course-of-business defense.26 

To prove an exception to avoidance under 

§ 547(c)(2), the defending party bears the 

burden of proof in establishing the excep-

tion by a preponderance of the evidence,27 

and the exception is narrowly construed.28 In 

the context of preference actions, the ordi-

nary-course-of-business defense, when raised, 

is evaluated by comparing the pre-preference 

period payment pattern with the preference 

period payment pattern. Items such as partial 

payments, sudden COD payments, or stepped 

up or stepped down periods between payments 

are clearly red flags for expenses that are not 

in the ordinary course of business practices. 

In Atna, the trustee examined physical checks 

and invoices and had computer server access 

to the general ledger and payment history for 

each vendor. This documentation was critical 

to rebutting the defense in that case. 

 One of the Atna Liquidating Trust adversary 

cases provides a good illustration.29 Its facts are 

typical of a preference case. Before the 90-day 

preference period, the debtor paid 22 Cutting 

Edge Supply invoices issued between January 

2014 and March 2015. While the invoices called 

for payments to be made within 30 days of the 

date of each invoice, the agreement was silent 

on payment terms. During this pre-preference 

period, the debtor paid every invoice in full, 

making payments from 43 days to 127 days after 

the date of the corresponding invoice. 

During the preference period, the debtor 

made three payments. Cutting Edge Supply is-

sued one invoice on May 28, 2015, for $34,979.40, 

and a second invoice on June 30, 2015, for 

$33,871.90. The debtor did not pay either of these 

invoices in full, but instead paid $17,489.70 on 

August 31, 2015 (95 days after the first invoice 

date), $17,489.70 on September 9, 2015 (104 

days after the first invoice date), and $15,000 

on October 9, 2015 (101 days after the second 

invoice date). Cutting Edge Supply did not 

engage in any usual collection activities related 

to the transfers. The court, in ruling for the trustee 

“
Notwithstanding 
the Slack-Horner 
doctrine, trustees 
have other tools 
at their disposal 

to avoid transfers. 
Practitioners 

should evaluate 
on a case-by-
case basis the 
availability of 
the collapsing 

doctrine, 
preferential claims, 

and the ordinary-
course-of-business 

defense.  

”
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and rejecting the ordinary-course-of-business 

defense, noted the following problems with 

the defense: 

The amount of the payments made by 

the Debtor within the preference period 

differed markedly from the amount of the 

payments made by the Debtor before the 

preference period. The Debtor paid each 

invoice amount in full before the preference 

period. However, the Debtor’s payment 

practices differed within the preference 

period. Here, two of the three payments 

made within the preference period were split 

payments in identical amounts ($17,489.50) 

paying one-half of the invoice amount in 

one case and almost one-half the invoice 

amount in the other case, and the third 

payment ($15,000) was in a round dollar 

amount [that] did not correspond to the 

amount of any of the invoices.30
 

Accordingly, practitioners and trustees 

should carefully analyze the payment patterns 

before and during the preference period.  

Practice Pointers 
When administering a liquidating trust, the 

simplest methods are usually the best. Here 

are a few tips:

 ■ When looking for preferential payments, 

counsel should scrutinize all payments 

made by the debtor to creditors or others 

during the 90-day period before the filing 

(one year for insiders). Specifically, coun-

sel should examine the invoices of each 

vendor and then each physical check. This 

method might sound old fashioned and 

low tech, but it is required to successfully 

recover preferential claims at this level 

of complexity. 

 ■ Email exchanges between debtors and 

vendors are also extremely helpful in 

determining the ordinary course of the 

parties’ business dealings under § 547(c)

(2)(A). In the Tenth Circuit, courts apply 

a “subjective” standard and examine 

how the parties actually conducted their 

business dealings. 

 ■ When evaluating multiple layers of com-

panies and transfers between them, a 

forensic accountant is a necessity. Only 
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an expert can help unravel the maze of 

transfers one will find. The ultimate focus 

is on who had actual control over the funds 

in an account versus mere possession as 

a conduit or holder of the funds. 

 

The Future of Liquidating Trusts 
in the Tenth Circuit 
The Atna cases were successfully administered 

in Colorado and significant amounts were 

recovered for creditors on preference claims, 

notwithstanding the Slack-Horner doctrine. 

And the Tenth Circuit will have the opportunity, 

when presented with the proper case, to revisit 

this decision. Until then, the road to success 

in future chapter 11 cases in Colorado where 

liquidating trusts are required will remain 

challenging. In the meantime, practitioners 

should employ the transfer avoidance tools 

discussed above.   
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21. See United States v. Gleneagles Inv. Co., 565 
F.Supp. 556 (M.D.Pa. 1983) (PA UFCA), aff’d sub 
nom. United States v. Tabor Court Realty Corp., 
803 F.2d 1288 (3d Cir. 1986); Crowthers McCall 
Pattern, Inc. v. Lewis, 129 B.R. 992, 998 (Bankr. 
S.D.N.Y. 1991) (NY UFCA); Wieboldt Stores, Inc. 
v. Schottenstein, 94 B.R. 488, 500–04 (Bankr. 
N.D.Ill. 1988) (IL UFCA); and In re Best Products 
Co., 168 B.R. 35, 56–57 (Bankr. S.D.N.Y. 1994) 
(NY UFCA).
22. The omission of proceedings “arising under” 
from the small-dollar venue exception, and 
whether such omission was intentional or inad-
vertent, has created judicial uncertainty about 
the application of the exception to preference 
cases. Some courts have concluded that the 
omission of the term “arising under” in the lan-
guage of § 1409(b) was intentional and that, as 
a result, the small-dollar venue exception does 
not apply to preference actions. See generally 
Redmond v. Gulf City Body & Trailer Works Inc. 
(In re Sunbridge Capital Inc.), 2011 Bankr. LEXIS 
2856 (Bankr. D. Kan. July 20, 2011). However, 
other courts have looked beyond the text of 
the statute to protect small-dollar preference 
defendants from the coercion and unfairness 

of litigating in the debtor’s home court (i.e., 
DynAmerica Mfg. LLC v. Johnson Oil Co. LLC (In 
re DynAmerica Mfg. LLC), 2010 Bankr. LEXIS 
1384 (Bankr. D. Del. May 10, 2010)). The SBRA 
has now perhaps leveled the playing field.
23. Pub. L. No. 116-54, 133 Stat. 1079.
24. 28 USC § 1409(b) was amended by striking 
“$10,000” and inserting “$25,000.”
25. As of late April 2018, 26 of the filed 
preference adversary cases had been resolved 
and payments had been obtained, almost all 
before the need for an answer to be filed and 
with minimal, if any, court time or involvement. 
As a result of these settlements, more than 
$820,672.84 was collected for the Atna 
Liquidating Trust over a relatively short period 
of time and with minimal court time. 
26. See Weinman v. New Penn Motor Express 
(In re Office Source Inc.), 2013 WL 6507186 
(Bankr. D. Colo. 2013).
27. See 11 USC § 547(g). In the Tenth Circuit, 
the controlling case law is Jubber v. SMC Elec. 
Prods., Inc. (In re C.W. Mining Co.), 798 F.3d 
983, 987 (10th Cir. 2015).
28. The defense must be narrowly construed. 

Jobin v. McKay (In re M & L Bus. Mach. Co.), 
84 F.3d 1330, 1339 (10th Cir. 1996). When 
determining the ordinary course of the parties’ 
business dealings under § 547(c)(2)(A), courts 
apply a “subjective” standard, looking to how 
the parties conducted their business dealings. 
Lovett v. St. Johnsbury Trucking, 931 F.2d 494, 
497 (8th Cir. 1991); Tulsa Litho Co. v. BRW Paper 
Co. (In re Tulsa Litho Co.), 229 B.R. 806, 809–10 
(B.A.P. 10th Cir. 1999).
29. Kenneth J. Buechler, Liquidating Tr. v. Black 
Diamond Blade Co., d/b/a Cutting Edge Supply, 
No. 17-1156 JGR, Order Granting Plaintiff’s 
Motion for Cross Summary Judgment at 5 
(Bankr. D. Colo. Mar. 23, 2018).
30. Id.
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C
olorado’s Construction Defect Action 

Reform Act (CDARA)1 expressly 

applies to defined legal actions, 

claims, potentially liable parties, and 

activities. While it does not include explicit time 

or place limitations, certain circumstances give 

rise to the question whether such limitations are 

inherent in the statutory scheme. For example, 

does CDARA apply to construction defects ob-

served early in the construction process, before 

the work-in-progress becomes a substantially 

completed real property improvement? And 

does CDARA apply to construction defects 

located on one property that cause damage or 

injury on another property? This article explores 

these two questions, which continue to bedevil 

lawyers and their clients.

The Scope Problem
Because CDARA’s scope is currently debatable, 

practitioners face uncertainty when analyzing 

and pursuing certain claims. 

For example, consider a multistory residen-

tial structure whose owner notices a potential 

construction defect during its early construction. 

The subcontractor denies the work is defective, 

arguing that the plans are not clear. The architect 

responds that the plans are clear and, even if they 

are not, industry custom and practice informed 

the subcontractor how to build the disputed 

detail. Is the owner required to initiate CDARA’s 

75-day notice of claim process (NCP)2 before 

beginning repairs or otherwise face waiving its 

right to recover the cost to repair the defect? If the 

disputed work must be corrected before other 

significant work commences, must that other 

work be delayed at significant cost while the 

NCP proceeds? What if the subcontract provides 

its own notice and repair process and timeline? 

While the owner hashes out these issues with 

its lawyers, interest accrues on the owner’s 

construction loan and winter fast approaches, 

threatening the construction’s tight timeline.

Now consider a grass fire caused by a con-

struction defect in an outbuilding that spreads 

to a neighbor’s house, or an underground 

waterline leak beneath a home that migrates 

below a neighbor’s house. Each of these defects 

causes serious damage to the neighboring 

property, but not to the property where the 

defect is located. Must the injured neighbors 

initiate CDARA’s 75-day NCP to preserve their 

legal rights? If so, how do they learn the names 

of the potentially responsible parties on whom 

to serve their notice of claim and describe in 

reasonable detail the nature of the construction 

defect as CDARA requires? Can the injured 

claimants force the other house’s owner to allow 

the potentially responsible parties access to the 

owner’s property to inspect the alleged defects 

as CDARA requires? If the grass fire or water 

leak occurs on defectively constructed prop-

erty worth $250,000, but destroys a neighbor’s 

property worth $750,000, could the destroyed 

property owner’s actual damages be capped at 

the fair market value of the defective property 

as CDARA seems to provide? What rational 

connection exists between that damages cap 

and the resulting harm?

Actions, Claims, Persons, and 
Activities Subject to CDARA
CDARA defines an “action” as “a civil action or an 

arbitration proceeding for damages, indemnity, 

or contribution brought against a construction 

professional to assert a claim . . . for damages 

or loss to, or the loss of use of, real or personal 

property or personal injury caused by a defect 

in the design or construction of an improvement 

to real property.”3 It defines a “claimant” as 

“a person . . . who asserts a claim against a 

construction professional that alleges a defect 

in the construction of an improvement to real 

property.”4 And a “construction professional” is 

an architect, contractor, subcontractor, 

developer, builder, builder vendor, engineer, 

or inspector performing or furnishing the 

design, supervision, inspection, construc-

tion, or observation of the construction 

of any improvement to real property. If 

the improvement to real property is to a 

commercial property, the term “construction 

professional” shall also include any prior 

owner of the commercial property, other 

than the claimant, at the time the work was 

performed.5

Finally, CDARA’s legislative declaration states 

that it applies to “actions claiming damages, 

indemnity, or contribution in connection with 

alleged construction defects.”6

Thus, at first blush, it appears that CDARA 

applies to any claim against a construction 

professional seeking damages in connection 

with, or caused by, a real property improvement 

construction defect. However, this conclusion 

runs up against other parts of CDARA that 

suggest reasonable limitations on such a broad 

reading. While Colorado’s appellate courts 

have not yet defined the contours of CDARA’s 

scope, its district courts have reached divergent 

conclusions.

Must the Construction Defect 
Exist in a Substantially Completed 
Real Property Improvement for 
CDARA to Apply?
The question of substantial completion has 

significant implications. Halting a construction 

project midstream for a minimum of 75 to 907 

days to satisfy CDARA’s NCP each time a dispute 

regarding defective construction work arises 

may cause enormous delays, interest charges, 

consequential losses, and other problems. 

This article examines whether Colorado’s Construction Defect Action Reform Act applies 
to all construction defect claims or whether it contains inherent time and place limitations.
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CDARA’s “actual damages” limitation precludes 

many common law damages recoveries, which 

likely include consequential damages for delays, 

loan interest, and other resultant losses.8 Thus, 

stalling construction for 75 to 90 days each time 

a defect dispute arises during construction could 

cause a significant imbalance between a claim-

ant’s actual financial losses and a construction 

professional’s potential liability. Substantially 

and timely completing the construction work 

greatly minimizes the specter of delay damages, 

liquidated damages, accruing loan interest, and 

other consequential damages compounded 

during one or more NCPs and restores some 

of the balance.  

To date, Colorado district court decisions 

seem to recognize this potential imbalance, 

but they have struggled to reconcile those 

portions of CDARA’s apparently plain statutory 

language that render it applicable to work-in-

progress claims with this perceived unfairness 

in potential remedies. Nevertheless, in holding 

that the real property improvement statute of 

limitations may bar a personal injury claim 

even before the claimant suffers the injury, the 

Colorado Supreme Court has noted that “a 

harsh or unfair result will not render a literal 

interpretation absurd.”9

Conflicting District Court Rulings
Two district courts have held that CDARA’s 

NCP applies to claims against a construction 

professional arising during the course of con-

struction, while a third district court reached 

the opposite conclusion. In Thone v. Favela, the 

plaintiff-homeowner acted as his own general 

contractor.10 During the course of construction, 

he sued a subcontractor, among others, for 

alleged construction defects. The district court 

stayed the claims against the subcontractor 

because the plaintiff did not complete the NCP 

before filing suit. The court rejected arguments 

that CDARA’s NCP only applies to substantially 

completed work and complying with the NCP 

mid-construction would be impractical. The 

court also found that purported conflicts be-

tween the NCP and the parties’ contract did 

not change the result.

In RJB Development, Inc. v. Saylor, the plain-

tiff-homeowners fired their contractor before 

the contractor’s work was complete and hired a 

new contractor to correct alleged substandard 

work.11 The district court held that CDARA’S 

NCP applied to claims arising from substandard 

work, but not to claims for overpayment, as 

the latter did not arise from alleged defective 

construction.12 The court also held, however, that 

the NCP’s timetable may be equitably shortened 

where “urgent” action is necessary to prevent 

further damage.13 The court reserved the right 

upon presentation of evidence at a bench trial to 

fashion other equitable remedies for defective 

work repaired before the NCP was completed, 

including pursuant to damages mitigation and 

evidentiary spoliation doctrines.14

In contrast, in Harvey v. Fletcher, the district 

court refused to stay a construction defect 

lawsuit for failure to complete CDARA’s NCP, 

holding that it “does not apply to projects 

where construction has not reached substan-

tial completion at the time deficiencies are 

discovered.”15 The court stated that because the 

defendants had “abandoned the Project here 

long before substantial completion, CDARA 

does not apply . . . .”16 

Analyzing CDARA
Various CDARA provisions offer some direction 

regarding whether CDARA applies to certain 

work-in-progress claims.

The “ordinary warranty service” carve-out. 
Some construction professionals argue that 

CRS § 13-20-807’s exception from the NCP for 

“ordinary warranty service” means CDARA 

does not apply to typical on-site construction 

contract disputes. Section 807 provides that 

CDARA is “not intended to abrogate or limit 

the provisions of any express warranty or the 

obligations of the provider of such warranty,” 

and it “shall not be deemed to require a claimant 

who is the beneficiary of an express warranty 

to comply with the notice provisions of section 

13-20-803.5 to request ordinary warranty service 

in accordance with the terms of such warran-

ty.”17 A “warranty” is a contractual promise.18 

“Ordinary” means “of a kind to be expected in 

the normal order of events.”19 Thus, “ordinary 

warranty service” may encompass most kinds 

of promises found in construction contracts, 

and this provision arguably excludes most 

course-of-construction contract disputes from 

CDARA’s reach. (CRS § 13-20-807 does not 

appear to apply to tort claims, but the economic 

loss (independent duty) rule would bar many 

such claims in disputes between construction 

professionals.)

Construction disputes not involving de-
fective work. CDARA applies only to “actions 

claiming damages, indemnity, or contribution in 

connection with alleged construction defects,”20 

that is, actions alleging a “defect in the design 

or construction of an improvement to real 

property.”21 Claims arising from a failure to 

perform or a failure to complete construction 

may fall outside CDARA’s scope.22 Such claims 

may arise, for example, when a construction 

professional walks off or fails to return to a 

jobsite (perhaps due to an owner’s failure to 

pay), or when an owner refuses a construction 

professional entry onto a jobsite for reasons 

unrelated to defective work. In a dispute where 

the contractor allegedly walked off the job during 

construction, the Idaho Supreme Court noted 

that Idaho’s construction defect notice of claim 

statute was “not intended to apply to claims 

for non-performance,” but, without addressing 

the timing of the claims, it applied the statute 

to construction defect claims arising before 

substantial completion.23 Some developers try 

to avoid CDARA’s NCP by couching their claims 

against defaulting contractors as claims for 

incomplete work rather than claims for defects.

“Improvement to real property” re-
quirement. Some claimants rely on CRS § 

13-20-802.5’s multiple references to the term 

“improvement to real property” to limit CDARA’s 

scope. They argue that “improvement to real 

property” refers only to substantially completed 

real property improvements, and a work-in-

progress is not a real property improvement. 

These claimants may rely, in part, on the fact 

that the statute of repose for most construction 

defect claims begins to run upon “substantial 

completion” of the allegedly defective real 

property improvement.24 Thus, CDARA arguably 

recognizes two classes of improvements: those 

that are substantially completed, and those 

that are not.25 The argument continues that 

CDARA’s overall statutory scheme applies only to 

substantially completed improvements so as to 
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best harmonize its various parts and legislative 

intent. This argument implicitly raises the 

question whether a real property improvement 

even “exists” before “substantial completion.” 

The argument also raises the related question 

whether a discrete construction element or 

component, such as a building foundation, may 

be substantially complete before completion 

of the whole improvement, which is the entire 

building in this example.

Harmonizing CDARA’s plain meaning with 
its purposes. A basic statutory construction 

tenet requires courts to reasonably harmonize all 

parts of a statute, and if “the statutory language 

is unclear” to examine the legislative intent, 

including the law’s object and “the consequences 

of a particular construction.”26 Claimants some-

times argue that the unwieldiness of interrupting 

an ongoing construction project with multiple 

NCPs suggests a mismatch between CDARA’s 

statutory scheme and cases involving defects in 

a work-in-progress. At a minimum, each NCP 

takes 75 days (for residential projects) or 90 

days (for commercial projects) to complete.27 If 

CDARA applies to defects in works in progress, 

each newly identified defect arguably would 

cause delays of equal length. These delays 

could give rise to additional damage claims (if 

not barred by CDARA’s damages limitations), 

multiplying construction defect litigation rather 

than limiting it, thereby undermining CDARA’s 

goal of reducing such litigation.28 

Possible Solutions
To address the open question of how to deal 

with potential construction defects identified 

during a work in progress under CDARA, many 

commercial construction professionals enter 

into detailed contracts with their own defect 

notice and cure provisions, often using American 

Institute of Architects (AIA) contract forms, 

either ignoring CDARA’s NCP or assuming 

it does not apply.29 They may also rely on 

long-standing business relationships and the 

specter of reputational injury for enforcement 

of these agreements despite the argument that 

CDARA controls.

Some practitioners include contract lan-

guage expressly waiving CDARA’s NCP in favor of 

the contract’s notice and cure provisions. These 

practitioners advise their clients to send the 

notice immediately and pursue it aggressively to 

either obtain a prompt remediation agreement, 

which is the pressing goal, or an express refusal 

to repair that would open the door to a futility 

argument if the respondent later raises the 

failure to comply with the NCP. It is possible 

that commercial parties may be able to waive 

some or all of CDARA’s provisions. However, 

in a case involving a mutually agreed upon 

change to the limitations period applicable to 

construction of a residential living facility, the 

Colorado Court of Appeals held that CDARA’s 

provisions may not be waived for residential 

construction defect claims.30

In addition, some claimants might simply 

make repairs without complying with the NCP, 

reasoning that a common law duty to mitigate 

damages or an emergency circumstances equi-

table exception excuses their noncompliance. 

However, CDARA recognizes neither excuse 

expressly. Still, some district courts have excused 

such noncompliance as reasonably justified 

under the circumstances.31

Must the Construction Defect be 
Located on the Property Where the 
Damage or Injury Occurs for CDARA 
to Apply?
It is unsettled whether CDARA applies to claims 

for:

 ■ a defectively constructed electrical system 

that starts a fire that spreads to and burns 

offsite properties and injures people in 

nearby developments;

 ■ a defectively constructed impoundment 

pond or dam that fails, flooding offsite 

properties and killing downstream neigh-

bors;

 ■ a defectively constructed hazardous 

storage tank or piping system that fails, 

polluting distant properties and ground-

water and poisoning offsite persons who 

drink contaminated water;

 ■ a defectively constructed natural gas or 

propane storage tank or piping system 

that fails, resulting in an explosion that 

damages other people’s homes and 

businesses and injures or kills persons 

located offsite;32

 ■ a defectively constructed bridge that 

collapses onto a road owned by someone 

else, resulting in a motor vehicle accident, 

property damage, and/or bodily injury 

on the other road;

 ■ a defectively constructed fence, barn door, 

or other enclosure that allows cattle to 

escape and damage nearby properties 

or injure neighbors, including persons 

hurt in car–livestock crashes;

 ■ a defectively performed excavation that 

undermines a house on an adjacent parcel, 

causing it to partially collapse; or

 ■ a defectively constructed warning-light 

system on a radio tower or skyscraper that 

disorients a small plane pilot resulting in 

the plane crashing into a nearby property.

Based on portions of CDARA’s text, it could be 

argued that each of these scenarios falls within 

its scope. However, this interpretation may be 

inconsistent with other CDARA provisions and 

its overall statutory scheme.

District Court Rulings
In Smokebrush Foundation v. City of Colora-

do Springs, a Colorado district court found 

CDARA inapplicable to nuisance and trespass 

claims brought by a property owner against a 

construction professional who had worked on 

an adjoining property. The court concluded 

that the claimant did not have the requisite 

beneficial interest in the allegedly defectively 

constructed real property improvement for the 

claims to fall within CDARA’s scope.33 The court 

noted that the claimant had no contractual 

relationship with the alleged wrongdoer and 

sought neither indemnity nor contribution 

for losses flowing from the defects.34 The court 

based its conclusions in part on CDARA’s “right 

to inspect” protocol, because the allegedly 

defective work was located on property other 

than the claimant’s and the claimant could not 

make the property accessible for inspection or 

negotiate a settlement to repair the defective 

condition.35

In Suncor Energy U.S.A. Inc. v. Public Service 

Co. of Colorado, the district court adopted 

Smokebrush’s legal analysis and held that CDARA 

did not apply to a refinery owner/operator’s 

claims against a contractor who allegedly dis-
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rupted power to the refinery through negligent 

work on high tension wires located above 

adjacent property.36 The court found that the 

owner/operator had no interest in the property 

where the defective work was performed and no 

contractual relationship with the contractor, and 

the defective work was not an improvement to 

the owner/operator’s property.37 Alternatively, 

the court held that the power lines constituted 

personal property rather than a real property 

improvement.38

In Davis v. Poudre Valley Rural Electric Ass’n, 

a district court held that CDARA did not apply 

to claims arising from the defendant’s power 

line construction on neighboring property 

where the plaintiff did not allege that defects in 

the power lines’ design or construction caused 

her damages.39 Instead, groundwater intrusion 

caused by the defendant’s trenching and boring 

ancillary to the power line construction caused 

the damages. The court found that the trenches 

themselves were not a real property improve-

ment (they were not permanent, essential, 

or integral to the power lines or considered 

by the owner to be such an improvement) 

and that puncturing an underground aquifer 

during construction was not intended to create 

an improvement to real property. The court 

rejected the defendant’s contention that CDARA 

should apply to “all aspects of the construction 

process,” rather than only to “an alleged defect 

in an improvement to real property.”40

Because of some similarities between 

language in the real property improvement 

statute of repose and CDARA regarding their 

application to real property improvement 

construction defect claims, examining decisions 

determining when the statute of repose applies 

may shed light on the questions here. However, 

the different purposes of the statutes may serve 

to undermine this analogy.

In Hawkins v. Vista Ridge Development 

Corp., a district court held that CRS § 13-80-

104 applied to homeowners’ claims against 

adjacent golf course owners regarding defects 

in the course that allegedly caused groundwater 

migration that damaged the homes.41 The court 

also held that even though certain defendants 

were sued in their capacity as “developers” 

and the statute does not expressly apply to 

“developers,” the statute applied because the 

plaintiffs alleged the defendants negligently 

supervised and approved subcontractors’ and 

design professionals’ construction work.

In an unpublished opinion in a different case, 

the Colorado Court of Appeals held that CRS § 

13-80-104(1)(c)’s statute of repose applied to a 

developer’s claims against a builder for improp-

erly grading adjacent lots, causing flooding and 

damage to the developer’s property, and that 

the repose statute operates independently from 

CDARA.42 The Court noted that the property 

owner could have avoided the statute of repose 

by suing the adjacent lot owners to enforce its 

alleged natural drainage easement instead of 

suing the builder for construction defects.

Analyzing CDARA
CDARA defines recoverable actual damages 

to include “the fair market value of the real 

property without the alleged construction 

defect.”43 This definition supports the conclusion 

that CDARA’s damages caps pertain to the value 

of the defectively constructed property, not the 

value of a separate, nearby property.44 It also 

seems illogical to consider the fair market value 

of, or the cost to repair or restore, a neighboring, 

defectively constructed property to determine 

the actual damages sustained by a plaintiff 

arising from injury to his or her own separate 

property. This suggests that CDARA was not 

intended to apply to offsite damages claims.45

Trying to apply CDARA’s NCP to offsite 

defective construction similarly gives rise to 

difficulties. CRS § 13-20-802.5(5) defines a 

“notice of claim” as

a written notice sent by a claimant to the 

last known address of a construction pro-

fessional against whom the claimant asserts 

a construction defect claim that describes 

the claim in reasonable detail sufficient to 

determine the general nature of the defect, 

including a general description of the type 

and location of the construction that the 

claimant alleges to be defective and any 

damages claimed to have been caused by 

the defect.

It would be impractical, if not effectively 

impossible, for a Colorado homeowner whose 

house is damaged or who suffers personal injury 
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to determine, pre-suit, the precise nature of 

any construction defects on neighboring or 

distant properties that could have caused such 

damage or injury. It would be similarly difficult 

to identify those contractors and subcontractors 

responsible for the other property’s defective 

condition. Short of invoking a court process al-

lowing discovery, including physical inspection 

of another’s property and examination of the 

owner’s business records, such claimants have 

no realistic way of obtaining the information 

necessary to create a written notice of claim 

pursuant to CDARA. 

The mismatch between CDARA’s statutory 

scheme and its application to offsite defect 

claims also becomes evident when trying to 

apply CRS §§ 13-20-803.5, -803, and -805 to 

such claims. CRS § 13-20-803.5 requires a 

claimant to engage in a pre-suit NCP with an 

allegedly responsible construction professional. 

The NCP requires the claimant to (1) identify 

the construction professional, (2) provide the 

construction professional “reasonable access 

to the claimant’s property . . . to inspect the 

property and the claimed defect,” and (3) provide 

the construction professional an opportunity 

to offer to settle or repair the construction 

defect and any resulting damage.46 A claimant 

damaged by a defect located on someone else’s 

property has no right or ability to allow entry 

onto that property for purposes of inspecting 

or repairing the alleged construction defect. 

This prevents the NCP from proceeding. The 

adjacent property’s owner may even be advised 

to deny entry for liability, security, insurance, 

and other reasons.

Similarly, an incongruity appears to exist 

between offsite construction defect claims and 

CRS § 13-20-803’s requirement that a claimant 

file an initial list of construction defects within 

60 days of commencing suit and serve it on the 

sued construction professionals. Filing such 

a list would be extremely challenging where 

the claimant has no right to enter the offsite 

property pre-suit to search for and identify such 

defects. And a claimant’s inability to identify who 

performed defective work on another’s property 

and serve a timely notice of claim also frustrates 

CRS § 13-20-805’s tolling of the limitations and 

repose periods for claims against construction 

professionals who receive a notice of claim.47 

The unavailability of CDARA’s tolling could 

invite “shotgun” lawsuits naming everyone 

and anyone so as to protect against the running 

of the limitations period. As discussed below, 

eliminating such shotgun lawsuits was a major 

reason for CDARA’s enactment.

Thus, many of the NCP’s purposes, including 

property inspection, defect listing, tolling, and 

pre-suit settlement discussions are difficult if 

not impossible to fulfill in cases of offsite defects 

causing injury. This supports the argument 

that CDARA’s entire statutory scheme was 

not intended to apply to a stranger’s defective 

construction that damages or causes the loss 

of use of a claimant’s offsite property.

Construction professionals may respond 

that CDARA applies by analogizing to secondary 

property owners and residential and commercial 

tenants who suffer damage due to construction 

defects. Such parties similarly face the challenge 

of identifying unknown potentially responsible 

construction professionals involved in the 

original construction and accessing pertinent 

records. Further, CDARA’s damages caps, the 

lesser of “the fair market value of the real prop-

erty without the alleged construction defect, the 

replacement cost of the real property, or the 

reasonable cost to repair the alleged construction 

defect,” likewise do not fit well with damage to 

a residential or commercial tenant’s leasehold 

finishes and fixtures,48 but such mismatches 

do not justify excluding these parties’ defect 

claims from CDARA’s reach.

Claimants might respond that secondary 

purchasers’ difficulties identifying potentially 

liable construction professionals do not rise to 

the same level presented by offsite damages 

claims, which latter problems wholly undermine 

the multiple purposes of CDARA’s NCP. They 

might also argue that there is no damages 

mismatch where the leasehold estate and tenant 

finishes and fixtures are all a part of the allegedly 

defective real property improvement.49

Possible Solutions
There is rarely any practical way for a property 

owner to control construction that occurs on a 

neighbor’s property. Remaining alert for early 

signs of damage caused by construction on 

another’s property may be a property owner’s 

best defense. Theoretically, a prophylactic 

action might be brought where a condition on 

a neighbor’s property, such as an underground 

leak or changes in natural surface drainage, 

could support a nuisance claim or injunctive 

relief if some harm has occurred or is imminent, 

so as to prevent later, greater harm. None of 

these potential solutions, however, addresses 

the significant mismatch between many of 

CDARA’s provisions and damages caused by 

offsite construction defects.

Policy Considerations
Two significant public policies drove CDARA’s 

adoption: streamlining construction defect 

lawsuits by making “shotgun” lawsuits unneces-

sary, and reducing liability insurance premium 

volatility.50 Each is discussed below and neither 

demands that CDARA must apply to work-

in-progress or offsite claims. In addition, the 

effects of risk allocation are considered below.

“Shotgun” Litigation
As noted above, CDARA was adopted, in part, to 

reduce “shotgun” litigation in which a claimant 

“protectively” sues every conceivably liable 

construction professional to avoid suit deadlines 

from expiring while a claimant engages in 

discovery to determine the actual liable parties. 

This concern is very low, however, when a 

construction defect is observed in ongoing 

work. The potentially liable party or parties are 

currently working, so the risk of the statute of 

limitations running before identifying those 

parties is almost, but not entirely, nil.

For example, when a claimant seeks delay 

damages, the defendant might blame others for 

contributing to the delay and later designate 

potentially liable nonparties that were not 

obvious to the claimant. This risk may be remote 

in cases regarding commercial properties, how-

ever, because the economic loss (independent 

duty) rule bars many tort claims in commercial 

cases, and the non-party statute probably does 

not apply to contract claims.51

Insurance Premium Predictability
CDARA was also adopted, in part, to provide 

liability insurers with greater certainty about the 
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risks they insure and to help stabilize the insur-

ance marketplace. Nearly all liability insurance 

policies issued to construction professionals 

generally distinguish between their premiums 

and coverages for “ongoing” construction oper-

ations versus those for “completed” operations.52

Because insurance policies distinguish be-

tween liability for construction defects occurring 

and identified during the construction process 

as opposed to latent defects not discovered until 

after the work is complete, insurance policy 

premiums can account for these differences. 

Of course, if Colorado courts determined that 

CDARA does not apply to defects discovered 

during ongoing operations, CDARA’s damages 

caps and other damages limitations would 

not apply, and insurance premiums for this 

risk might increase as a result. However, the 

vast majority of ongoing operations claims 

involve an observed defect that has not yet 

caused property damage or bodily injury, and 

without one or the other, coverage generally is 

not triggered under nearly all business liability 

policies.53 Thus, insurers could readily adjust 

their premiums and coverage to account for 

however Colorado’s courts might construe 

CDARA’s scope.

The effect on insurance premiums of except-

ing offsite property damage and bodily injury 

from CDARA’s scope is less clear. Common sense 

and experience suggest that such claims likely 

comprise a minute portion of the construction 

defect risk insured by liability policies because 

the incidence of damage to property containing 

a construction defect, or injury to persons on 

that property, is likely orders of magnitude 

higher than offsite damage or injury. But the 

risk is not zero. For example, it is possible for 

structure or grassland fires, dam or reservoir 

leaks, and other incidents to affect surrounding 

land and people. Again, however, insurers could 

adjust their premiums to account for however 

Colorado courts might construe CDARA’s scope 

in this regard.

Risk Allocation
Obtaining liability insurance is part of the 

larger issue of risk allocation. Complex building 

projects are typically defined by “networks of 

interrelated contracts” that seek to allocate 

risks among the owner, general contractor, 

subcontractors, and their respective insurers.54 

Where construction work is performed on the 

claimant’s property, the property owner (and 

potential future claimants) can 

 ■ negotiate the details of and factors of 

safety built into the work (such as when 

building a new home or other structure); 

 ■ inspect the work if it has already been 

completed (such as when buying an 

existing home or other structure); 

 ■ rely on independent tort duties arising 

from new home construction55 and con-

struction quality controls imposed by law, 

such as Colorado’s new home implied 

warranties of workmanlike construction, 

habitability, building code compliance, 

and suitability of use;56 and/or 

 ■ negotiate appropriate warranties. 

Offsite property owners have no contractual 

involvement with, legal interest in, control over, 

and/or practical ability to modify or prevent the 

construction of a real property improvement on 

adjacent or distant properties they do not own or 

control. Therefore, they have no opportunity to 

negotiate any sort of contractual risk allocation 

concerning how the nearby owner’s construction 

might affect or damage their person or property. 

As a result, CDARA’s “grand compromise” and 

resulting statutory scheme, intended to fix the 

rights between property owners and those who 

built their real property improvements, has no 

obvious bearing on the rights and liabilities 

between property owners and their neighbors 

(and their neighbors’ contractors).

As noted above, the analysis becomes 

more complicated in the case of residential 

or commercial tenants who suffer damage 

or injury due to a defect in the structure’s 

original construction. In theory, they could 

negotiate the transfer or management of such 

risk in their lease, although this is likely more a 

theoretical rather than a practical solution for 

most residential and small business tenants.57

Personal and Bodily Injury Claims
While CDARA encompasses personal and bodily 

injury claims, these are subject to different 

damages limitations. Still, the Colorado Supreme 

Court has recognized that CDARA’s NCP applies 

to injury claimants.58 However, the policies 

relating to streamlining construction defect suits 

and managing insurance premium volatility are 

less relevant to injury claims. While property 

damage coverage distinguishes between ongoing 

and completed operations and contains many 

separate exclusions applicable to both types of 

operations,59 bodily and personal injury cover-

ages contain no similar distinctions. And the 
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NCP, although applicable to injury claims, was 

not really written with such claims in mind, as 

is evident from its property inspection protocol 

and “offer to repair” option. A claimant injured 

due to a construction defect while visiting 

someone else’s property has no authority to 

allow for the property’s inspection, little stake 

in seeing the construction defect repaired, and 

no standing to authorize the proposed repair.60

Conclusion
Colorado’s appellate courts have yet to address 

the thorny issue whether CDARA applies to 

construction defects found in works-in-prog-

ress, before the improvement to real property 

has been substantially completed. Similarly, 

Colorado courts have not decided whether 

CDARA applies when construction defects 

in one person’s real property improvement 

cause damage to someone else’s property or 

person. While discrete portions of CDARA’s 

plain text appear to support applying it in both 

circumstances, other portions do not. Applying 

the NCP to these situations may be unwieldy, if 

not impossible. Moreover, it is debatable whether 

extending CDARA’s reach to these circumstances 

is consistent with CDARA’s underlying purpos-

es. Colorado’s appellate courts will no doubt 

eventually grapple with what, if any, limiting 

principles apply to CDARA’s scope regarding 

the time and place of the alleged damage or 

loss caused by a construction defect.  

NOTES

1. CRS §§ 13-20-801 et seq.
2. CRS § 13-20-803.5 contains CDARA’s notice of claim process.
3. CRS § 13-20-802.5(1) (emphasis added).
4. CRS § 13-20-802.5(3) (emphasis added).
5. CRS § 13-20-802.5(4) (emphasis added).
6. CRS § 13-20-802 (emphasis added).
7. CDARA provides that the NCP must begin no later than 75 days before filing an action regarding 
residential property, and no later than 90 days before filing an action regarding commercial 
property. CRS § 13-20-803.5.
8. See CRS §§ 13-20-806 (damages limitations); -802.5(2) (defining “actual damages”).
9. Smith v. Exec. Custom Homes, Inc., 230 P.3d 1186, 1191 (Colo. 2010) (“A plain reading of section 
104 clearly indicates that a homeowner’s claims under the CDARA may accrue and be forever 
barred by the statute of limitations before a personal injury occurs.”). Id. at 1191–92.
10. Thone v. Favela, No. 18CV30739 (Weld Cty. Dist. Ct. Nov. 26, 2018).
11. RJB Dev., Inc. v. Saylor, No. 11CV311, 2012 Colo. Dist. LEXIS 2540 (Summit Cty. Dist. Ct. Aug. 12, 
2012).
12. Id. at *10–13.
13. Id. at *20–21.
14. Id. at *25–27.
15. Harvey v. Fletcher, No. 2018CV30922, slip op. at 1 (Boulder Cty. Dist. Ct. Dec. 13, 2018).
16. Id.
17. CRS § 13-20-807.
18. Forest City Stapleton Inc. v. Rogers, 393 P.3d 487, 490 (Colo. 2017) (citing Black’s Law Dictio-
nary (10th ed. 2014)). Most ongoing construction work is done pursuant to a contract, the terms 
of which may fairly be characterized as express warranties. These warranties consist of promises 
to do certain things in a certain way, such as to perform the construction pursuant to plans and 
specifications, with reasonable care, in conformity with the project documents, product specifica-
tions, and applicable building code, and/or to remedy or repair noncompliant or defective work.

19. www.merriam-webster.com/dictionary/
ordinary.
20. CRS § 13-20-802.
21. CRS § 13-20-802.5(1).
22. Some disputes may involve a combination 
of CDARA and non-CDARA claims.
23. Mendenhall v. Aldous, 196 P.3d 352, 355 n.2 
(Idaho 2008) (dicta; construing I.C. § 6-2503 
(emphasis added)). But see AMI Mech. Inc. v. 
Hadji & Assocs., No. 16CV33051, 2017 Colo. Dist. 
LEXIS 1131 at *5 (Denver Cty. Dist. Ct. May 24, 
2017) (holding that claims for delayed con-
struction progress are “injuries resulting from 
deficiencies in the design, planning, supervi-
sion, or observation of construction.”).
24. See CRS § 13-80-104 (“all actions against 
any architect, contractor, builder or builder 
vendor, engineer, or inspector performing or 
furnishing the design, planning, supervision, 
inspection, construction, or observation of con-
struction of any improvement to real property 
shall . . . in no case . . . be brought more than 
six years after the substantial completion of 
the improvement to real property, except” for 
certain circumstances extending the repose 
period for an additional two years) (emphasis 
added).
25. One case construing a predecessor statute 
of repose found damages arising from ongoing 
construction operations to be subject to 
the statute. Sharp Bros. Contracting Co. v. 
Westvaco Corp., 817 P.2d 547, 550 (Colo.App. 
1991), held that the predecessor real property 
improvement statute of limitations applied to 
“any and all actions” resulting from a “deficien-
cy” in the design or construction processes, 
including a deficiency in “supervision” of 
those processes. The Court concluded that 
the statute applied to an explosion and fire 
that allegedly resulted from the defendants’ 
removal of the lining of a carbon storage tank 
using a highly flammable substance. 
Differences in the wording, purpose, and 
structure of the repose statute and CDARA 
may lessen the weight given cases interpreting 
the repose statute when construing CDARA. 
However, part of one bill encompassing the 
several, integrated laws comprising CDARA 
amended the statute of limitations/repose, and 
this may support the notion that the statutes 
should be read together harmoniously. See 
HB 01-1166, § 2, amending CRS § 13-80-104 (l)
(b). For a more complete discussion of what 
constitutes an “improvement to real proper-
ty,” see Benson, ed., Practitioner’s Guide to 
Colorado Construction Law § 14.9.1.b at 14-422 
(Applicable Claims and Activities) (CBA-CLE 
2020) (hereinafter Practitioner’s Guide).
26. See Thermo Dev., Inc. v. Cent. Masonry 
Corp., 195 P.3d 1166, 1168 (Colo.App. 2008) 
(holding CDARA’s extensive provisions should 
not be read “in isolation,” but together to give 
effect to the entire statute), overruled in part 
on other grounds by Goodman v. Heritage 
Builders, 390 P.3d 398 (Colo. 2017).
27. CRS § 13-20-803.5.
28. The General Assembly enacted CDARA 
to streamline and reduce construction defect 
litigation. CLPF-Parkridge One, L.P. v. Harwell 
Invs., Inc., 105 P.3d 658, 664 (Colo. 2005). 
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29. This comment is based on multiple 
anecdotal communications between the 
authors and Colorado construction counsel. 
These AIA contracts often afford the contractor 
a “right to cure” defective work as opposed to 
CDARA’s opportunity to offer a repair. Cf. Ranta 
Constr., Inc. v. Anderson, 190 P.3d 835, 844 
(Colo.App. 2008) (where window vendor was 
not a subcontractor but a supplier of goods, 
Colorado’s Uniform Commercial Code applied 
to determine homeowner’s rights and remedies 
regarding defective windows; the terms of 
the standard AIA contract would be enforced 
between the residential property owner and 
general contractor; but the effect of CDARA 
was not discussed).
30. Broomfield Senior Living Owner, LLC v. R.G. 
Brinkmann Co., 413 P.3d 219, 230 (Colo.App. 
2017).
31. See Practitioner’s Guide at § 14.2.3 at 14–58 
(Emergencies and Duty to Mitigate) (collecting 
cases).
32. Applying CDARA to offsite damages and 
losses caused by ultrahazardous activities also 
raises the question whether the General Assem-
bly intended CDARA to limit or bar application 
of common law and statutory strict liability 

for ultrahazardous activities. See CJI-Civ. 9:7A 
(2020) (ultrahazardous activity elements of 
liability).
33. Smokebrush Found. v. City of Colo. Springs, 
No. 13CV1469 (El Paso Cty. Dist. Ct. Aug. 2, 
2013) (order on motion to stay).
34. Id., slip op. at 7. 
35. Id. Some argue that because compliance 
with the NCP is not a substantive element of a 
construction defect claim, compliance with the 
NCP is inapposite to evaluating CDARA’s scope. 
See, e.g., Land-Wells v. Rain Way Sprinkler 
and Landscape, LLC, 187 P.3d 1152, 1153–54 
(Colo.App. 2008). However, even if one views 
such compliance as a procedural condition 
precedent to maintaining a defect action, it is 
still relevant to understanding and applying the 
statutory framework.
36. Suncor Energy U.S.A. Inc. v. Public Serv. 
Co. of Colo., No. 2019CV34388 (Denver Cty. 
Dist. Ct. Aug. 7, 2020), pet. for interlocutory 
appeal granted, No. 2020CA1549 (Colo.App. 
Sept. 30, 2020) (case subsequently settled and 
appeal dismissed) (The authors were preparing 
an amicus brief supporting Suncor Energy’s 
position when the case settled.).
37. Id., slip op. at 5–6. 

38. Id., slip op. at 6–7. The claimant relied on 
CRS § 39-1-102(11), which defines utility lines 
installed through an easement, right-of-way, 
or leasehold for the purpose of commercial or 
industrial operation, and not for the enhance-
ment of real property, as personal rather than 
real property, to support its argument that the 
utility line at issue was not an improvement to 
real property.
39. Davis v. Poudre Valley Rural Elec. Ass’n, No. 
2017CV30108, 2018 WL 9440698 (Weld. Cty. 
Dist. Ct. July 11, 2018). But see MCI Commc’ns 
Servs., Inc. v. B&F Co. Inc., No. 19-cv-01546-STV, 
2020 U.S. Dist. LEXIS 123111, 2020 WL 3971641 
(D.Colo. July 13, 2020) (magistrate’s recom-
mendation) (holding contractor who damaged 
fiber-optic cable while performing directional 
bore in public right-of-way was acting as a con-
struction professional because cable’s installa-
tion would have increased public right-of-way’s 
utility; because allegedly negligent excavation 
occurred in furtherance of an improvement to 
real property, CRS § 13-20-802.5(1) governed 
the contractor’s work). 
40. Davis, 2018 WL 9440698 at *1.
41. Hawkins v. Vista Ridge Dev. Corp., No. 
12CV727 (Weld Cty. Dist. Ct. June 26, 2014), 
aff’d in part, rev’d in part on other grounds, No. 
15CA1779 (Colo.App. Mar. 9, 2017) (not selected 
for official publication).
42. Michael B. Enters., Inc. v. K B Home Colo., 
Inc., No. 17CA1339, slip op. at ¶ 35 (Colo.App. 
June 7, 2018) (not selected for official publica-
tion).
43. CRS § 13-20-802.5(2).
44. It is appropriate to examine CDARA’s 
legislative history to better understand its 
intent. See CLPF-Parkridge One, L.P., 105 P.3d 
at 661. One purpose of CDARA’s damages caps 
was to alter the common law rule approved in 
Bd. of Cty. Comm’rs v. Slovek, 723 P.2d 1309, 
1316–17 (Colo. 1986), ratifying the recovery 
of repair costs exceeding the value of the 
damaged residential property. See testimony of 
HB 03-1161 co-sponsor Sen. McHelany, Senate 
Consideration Conference Comm. Report, 65th 
Gen. Assemb., 1st Reg Sess., audio tape at 
00:15:50–00:16:05 (Apr. 16, 2003) (bill intended 
to avoid economic waste by denying property 
owner $400,000 repair on a $300,000 home). 
See also Sandgrund et al., “Recovering Actual 
Damages Under Colorado’s Construction 
Defect Action Reform Act—Part I,” 38 Colo. 
Law. 41, 42, n.17 (May 2009) (accord). And see 
testimony of attorney Sullan, Hearings on HB 
03-1161 before House Bus. Affairs and Labor 
Comm., 65th Gen. Assemb., 1st Reg Sess., Third 
Reading, audio tape at 00:20:13–00:21:25 (Jan. 
16, 2003) (discussing HB 03-1161’s application 
only to defects causing damage occurring on 
the same property where defects are located: 
“one of the far-reaching impacts of this Bill that 
has been overlooked in the debate because it 
focuses so much on homeowners is that this 
Bill covers all claims by owners of property 
against contractors who make improvements to 
that property.”) (emphasis added). 
45. See CRS § 13-20-802.5(2) (capping “actual 
damages” at the least of the fair market value 
of the defectively constructed property in a 
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non-defective condition, the replacement cost 
of the real property, or the cost to repair the 
property). One of HB 03-1161’s cosponsors, 
Rep. Rippey, testified that the “[i]ntent of the 
legislation is to make aggrieved homeowners 
whole . . . . I do not believe in any instance that 
if a homeowner suffers a construction defect 
that they should be made anything less than 
whole. That is the intent of how the bill works.” 
Hearings on HB 03-1161 before House Bus. 
Affairs and Labor Comm., 65th Gen. Assemb., 
1st Reg. Sess., Third Reading, audio tape at 
00:03:17–00:03:37 (Jan. 16, 2003).
46. The NCP also triggers a construction 
professional’s liability insurer’s duty to defend. 
CRS § 13-20-808(7). An insurer’s involvement 
is often critical “to encourage [] resolution of 
potential defect claims before suit is filed,” one 
of the General Assembly’s purposes in enacting 
CDARA. Melssen v. Auto-Owners Ins. Co., 285 
P.3d 328, 334–35 (Colo.App. 2012).
Under CRS § 38-33.3-303.5(1)(c)(II)(B)’s 
parallel notice of claim process for multifamily 
community associations, the construction 
professional also must be “invited to attend” 
a meeting to consider the commencement of 
a construction defect action and permitted 
to “address the unit owners concerning the 
alleged construction defect . . . .”
47. CRS § 38-33.3-303.5(1)(d)(II) also provides 
for statutory tolling of common interest 
community association claims.
48. The addition of a fixture to a leased 
space may render it part of a real property 
improvement. Andrews v. Williams, 173 P.2d 
882, 883 (Colo. 1946) (while there are “no 
fixed and universal tests, by application of 
which the status of improvements as fixtures 
can be determined,” there are “recognized 
guides for determination, such as the nature 
and character of the thing annexed, the 
manner of annexation and resultant injury by 
its removal, the intent of the party in making 
the annexation, the purpose of annexation, the 
adaptability of the thing attached to the use of 
the land, and the relation of the party making it 
to the freehold.”). See also Mining Equip. Inc. v. 
Leadville Corp., 856 P.2d 81, 85 (Colo.App. 1993) 
(“The general tests for determining whether a 
particular object has become a fixture are: (1) 
annexation to the real property; (2) adaptation 
to the use to which the real property is devot-
ed; and (3) intention that the object become a 
permanent accession to the freehold.”) (citation 
omitted).
49. Other tenant damages, such as to personal 
property, inventory, and non-fixture tenant 
finishes, and even claims for lost rents or 
profits, may not be recoverable at all under 
CDARA and, thus, not the subject of the NCP. 
See CRS § 13-20-802.5(2) (defining recoverable 
“actual damages,” and not including damage 
to personal property, inventory, or non-fixture 
tenant finishes, nor lost rents or profits). A 
number of district courts have ruled that lost 
profits and lost rents are not recoverable under 
CDARA. See McCoy v. Garza, No. 08CV3272, 
2009 WL 6690678 (El Paso Cty. Dist. Ct. 
May 18, 2009) (lost profits); Reinke Bros. 
Playhouse v. Statewide Roofing Consultants, 
No. 17CV31500, 2019 Colo. Dist. LEXIS 461 

at *6 (Jefferson Cty. Dist. Ct. June 26, 2019) 
(lost profits); Opus One, LLC v. Stepneski, No. 
16CV33858, slip op. at 3, 6–8 (Denver Cty. Dist. 
Ct. Nov. 9, 2017) (lost rentals); Layton Constr. 
Co. v. Barclays Capital Real Estate Inc., No. 
2009CV606 (Eagle Cty. Dist. Ct. Nov. 30, 2010) 
(CDARA prohibits recovery of consequential 
damages arising from construction defects); 
Cheyenne Plains Gas Pipeline, LLC v. Ranger 
Plant Constructional Co., No. 09CV910, slip op. 
at 3 (Weld Cty. Dist. Ct. June 25, 2012) (barring 
evidence of damages resulting from defective 
non-residential construction “other than actual 
damages” as “irrelevant” under CDARA).
50. CLPF-Parkridge One, L.P., 105 P.3d at 664; 
accord, Fire Ins. Exchange v. Monty’s Heating 
& Air Conditioning, 179 P.3d 43, 46 (Colo.App. 
2007). See generally Sandgrund et al., “The 
Construction Defect Action Reform Act,” 30 
Colo. Law. 121, 123 (Oct. 2001) (describing 
CDARA as a “compromise of competing 
concerns”); Sandgrund and Sullan, “The Con-
struction Defect Action Reform Act of 2003,” 
32 Colo. Law. 89 (July 2003). CDARA limits a 
damaged property owner’s common law rights, 
remedies, and damages. Id. All such limitations 
should be narrowly construed because they are 
in derogation of the common law. See generally 
Lombard v. Colo. Outdoor Educ. Ctr., Inc., 187 
P.3d 565, 570 (Colo. 2008) (the legislature 
must state clearly and expressly any intent to 
change the common law).
51. Cf. Resolution Tr. Corp. v. Heiserman, 898 
P.2d 1049, 1055 (Colo. 1995) (holding “tortious 
conduct” as used in CRS § 13-21-111.5(4) does 
not include contract claims); Core-Mark 
Midcontinent, Inc. v. Sonitrol Corp., 300 P.3d 
963, 976 (Colo.App. 2012) (“because a breach 
of contract is not a tortious act, such a breach 
does not fall within the meaning of ‘fault’ as 
used in [CRS § 13-21-111.5] (1) and (3)”). See 
also generally Practitioner’s Guide at § 14.9.4 at 
14-502 (Non-Party Liability).
52. Business liability policies typically charge 
separate premiums for insuring against hazards 
classified as arising from “premises-operations” 
versus “products-completed operations.”
53. See, e.g., Samuelson v. Chutich, 529 P.2d 
631, 634–35 (Colo. 1974) (date of resulting 
injury, not negligent act, triggered liability 
insurance coverage); Am. Employer’s Ins. Co. v. 
Pinkard Constr. Co., 806 P.2d 954, 956 (Colo.
App. 1990) (hidden but progressive and con-
tinuous roof deterioration affected structure’s 
integrity, causing actual property damage 
during policy periods).
54. BRW, Inc. v. Dufficy & Sons, Inc., 99 P.3d 66, 
72 (Colo. 2004).
55. See Cosmopolitan Homes, Inc. v. Weller, 
663 P.2d 1041, 1042–45 (Colo. 1983) (discussing 
such independent tort duties).
56. See generally CJI-Civ. 30:54-55 (2020).
57. Whether CDARA governs damage to one 
tenant’s property due to defective construction 
of tenant improvements on another tenant’s 
property is an interesting question; that is, 
should such resulting damage be viewed as 
offsite property damage beyond CDARA’s 
scope?
58. Smith, 230 P.3d at 1192–93. Compare 

Land-Wells, 187 P.3d 1152, 1154, which held 
that CDARA did not change the substantive 
elements of plaintiff’s negligence claim arising 
from a fall on an icy sidewalk, but which did not 
address whether plaintiff was required to satis-
fy CDARA’s NCP to establish a prima facie case. 
Still, Land-Wells acknowledged that “CDARA 
creates a special notice process.” Id. at 1154. 
Moreover, while some argue that Land-Wells 
applied CDARA to a contractor who installed 
sprinklers on property distinct from but 
adjacent to the property where the claimant 
slipped and fell, the opinion is unclear on this 
point, and equally suggests that the irrigation 
contractor blocked a drainpipe that day-lighted 
on the opposite side of the sidewalk, causing it 
to backup and create an icy surface, meaning 
that the property at issue included all of the 
sidewalk and the land on either side of it. Id. at 
1153.
59. The standard liability insurance “business 
risk” exclusions j, k, l, and m (Coverage A) apply 
only to property damage claims.
60. The facts of Smith, 230 P.3d 1186, were 
highly unusual. There, the personal injury 
claimant’s husband noticed and reported the 
allegedly defective construction more than two 
years before the claimant’s injury. Presumably, 
in the vast majority of cases, someone injured 
by defective construction would not be aware 
of the defect until after he or she was injured. 
While CDARA’s NCP could then be invoked to 
remedy the defect, it is not designed to address 
and resolve a personal injury claim.
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T
he prolific rise of the cannabis1 indus-

try in Colorado over the past decade 

has had a pervasive effect on the 

industries that support it, including 

the commercial real estate industry. Real estate 

attorneys are increasingly encountering canna-

bis-related matters in their general practice, so 

it is critical that practitioners understand the 

state’s legal framework regulating cannabis and 

how their clients fit into it.

This article explores the cannabis legal 

landscape as it relates to commercial landlords 

in Colorado. It addresses factors landlords 

should consider before entering the cannabis 

space, offers suggestions for structuring lease 

provisions in the cannabis industry context, 

and discusses the potential impact of Internal 

Revenue Code (IRC) § 280E on property owners.2 

General Considerations for Landlords
Leasing to cannabis operators can benefit land-

lords, but before jumping in with both feet, real 

estate owners should weigh these benefits against 

the inherent challenges of such an arrangement.    

Opportunities
Above all, landlords stand to benefit from 

charging a premium on rent. This is often 

justified by the increased risks the landlord 

assumes by leasing to a cannabis operator. It’s 

also driven by supply and demand. Landlords 

can often charge a higher base rent where there’s 

greater competition for properties that satisfy 

the licensing requirements. In Colorado, local 

jurisdictions can regulate the time, place, and 

manner of cannabis operators, so they may 

implement zoning and setback requirements 
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unique to marijuana operations.3 For example, 

in Denver, in addition to complying with general 

zoning requirements, a dispensary may not be 

located within 1,000 feet of another dispensary, a 

school, an alcohol or drug treatment facility, or a 

childcare establishment.4 A property that satisfies 

all of these requirements will be attractive to 

cannabis tenants.

Further, depending on the local jurisdiction, 

the tenant may be required to make substantial 

improvements to the property to obtain its 

license, including bringing the property up to 

code and implementing security measures.5 

Colorado cannabis licensees are also required 

by law to install on a licensed premises an alarm 

system and continuous monitoring, through the 

use of cameras and optional security person-

nel,6 and must use commercial grade locks.7 A 

landlord stands to benefit long into the future 

from such improvements to the property and 

security systems.

Challenges
Despite the attractions to the cannabis indus-

try, cannabis-related leasing arrangements 

also present property owners with unique 

challenges. First and foremost, landowners 

should be aware that conventional lending is 

largely unavailable to the cannabis industry at 

the present time due to marijuana’s status as a 

Schedule I drug under the federal Controlled 

Substances Act (CSA).8 Federal banking reform 

efforts to address this issue are ongoing but have 

thus far been unsuccessful. Most notably, the 

Secure and Fair Enforcement Banking Act (SAFE 

Banking Act) was introduced in the House of 

Representatives by Colorado Rep. Ed Perlmutter. 

It passed in September 2019, becoming the first 

stand-alone marijuana bill to be passed by a 

House floor vote,9 but it has been stalled in the 

Senate’s banking committee ever since. The 

SAFE Banking Act would provide safe harbor 

protection to financial institutions that work 

with state licensed marijuana businesses.10 

Until Congress passes meaningful reform in 

this area, institutional investment remains 

largely unavailable to cannabis operators, 

creating capital shortages and a lack of financial 

institutions willing to serve as depositories. This 

often extends to real estate loans where the 

underlying property is used for cannabis-related 

activities. 

Property owners with existing financing 

should review their loan documents before 

leasing to cannabis tenants to ensure that 

entering into a proposed lease will not cause the 

loan to go into default. Virtually all commercial 

loan agreements contain a provision requiring 

borrowers to comply with all applicable laws. 

And unless a lease agreement is specifically 

drafted to be used in connection with a cannabis 

operation, there is unlikely to be a necessary 

carve-out from such covenant for federal laws 

prohibiting the trafficking of cannabis (discussed 

below). Thus, entering into a lease where the 

subject property will be operated for a feder-

ally illegal purpose requires attention to the 

landlord’s financing documents.

Other challenges relate to the general nature 

of the cannabis tenant. For example, the tenant’s 

revenue stream is somewhat uncertain; a tenant 

who loses the required licenses to operate also 

loses the revenue needed to pay rent. Moreover, 

cannabis operators do not currently have access 

to federal bankruptcy protection, which can 

make it more difficult for them to liquidate 

assets and pay creditors.11 And most marijuana 

businesses still operate largely on a cash basis, 

making them an easy target for theft.

There are a few considerations involving 

federal law that may directly affect landlords. 

As discussed in more detail below, the Internal 

Revenue Service might attempt to apply IRC § 

280E to landlords with business income and 

expenses related to the cannabis industry.12 

And while federal enforcement has largely 

been limited in recent years to operators who 

also violate state laws or regulations, there is 

potential exposure to property owners in the 

form of civil asset forfeiture in connection with 

a possible RICO action.13 

Navigating the Legal Landscape
In Colorado, the implementation, management, 

and enforcement of the state’s regulatory scheme 

is relegated to the Colorado Department of 

Revenue, Marijuana Enforcement Division 

(MED). The MED oversees the industry at 

the state level and is responsible for issuing 

business licenses, vetting potential licensees, 
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and monitoring licensees’ activities. But Colo-

rado has a dual-licensing system that requires 

marijuana businesses to also be approved to 

operate by the applicable local jurisdiction.14 

This system also permits local jurisdictions to 

prohibit the operation of regulated marijuana 

businesses, and a majority of Colorado local 

governments currently do so.15 The following 

discussion examines state-level regulatory 

considerations for landlords.

An Overview of State Regulations
The type of a person’s or entity’s economic in-

terest in a cannabis-related business determines 

the level of disclosure required to the MED 

and the level of scrutiny the MED will apply 

to vet such person or entity for a state license. 

Economic interests in a marijuana business 

generally fall into two categories: (1) equity 

holders and those who receive a share of the 

company’s revenue, and (2) counterparties to 

contracts with the business. 

Equity holders are further delineated by 

the business percentage they hold and/or their 

ability to control the licensed business into two 

groups—controlling beneficial owners (CBOs) 

and passive beneficial owners (PBOs). CBOs 

have a 10% or greater stake in the company and/

or are in a position to control the business.16 In 

certain cases involving qualified institutional 

investors, the investor will not be considered a 

CBO until it holds at least 30% of the company’s 

equity. Conversely, PBOs hold less than 10% of 

the company’s equity and are not in a controlling 

position.

For purposes of this regulatory analysis, 

“control” is defined as “the possession, direct 

or indirect, of the power to direct or cause 

the direction of the management or policies 

of a [p]erson, whether through the ownership 

of voting [o]wner’s interests, by contract, or 

otherwise.”17 In addition to equity holders, 

this definition of control extends to those 

who exercise control through contractual 

arrangements.

Generally, those who do business with a 

marijuana operation on a commercial con-

tractual basis are considered indirect financial 

interest holders (IFIHs). IFIHs include holders 

of a commercially reasonable royalty (this gen-

erally relates to intellectual property), holders 

of debt instruments that are convertible into the 

company’s equity, and the catch-all “contract 

counterparty.”18 Leases of real property and 

equipment are expressly included in the list of 

examples of what might constitute a contract 

counterparty. However, as discussed below, 

how one’s lease is structured may impact how 

the MED treats the landlord from a regulatory 

perspective and whether the landlord is required 

to undergo vetting.

Disclosure and Vetting Generally
The MED generally vets people and money. It 

aims to identify the individuals involved in the 

business and where the company’s money is 

coming from and going to. CBOs are subject to 

the highest level of scrutiny—they must apply 

for and receive a finding of “suitability” from 

the MED.19 The suitability application includes, 

among other things, financial disclosures, 

fingerprints, and background checks.20 Both 

entity CBOs and individual CBOs are required 

to submit suitability applications, although the 

form of the application varies slightly depending 

on the nature of the applicant. Moreover, those 

who will be CBOs by virtue of their equity 

holdings must be preapproved by the MED, 

meaning they must be found suitable before 

effectuating their equity interests.21 On the other 

hand, individuals who are CBOs by virtue of 

their controlling position in the business (e.g., 

corporate directors and officers or non-equity 

managers of an LLC) must submit a suitability 

application within 45 days of assuming such 

role.22

IFIHs are on the other end of the spectrum. 

Generally, IFIHs are not subject to disclosure 

or vetting. However, an individual or an entity 

having more than one IFIH with a marijuana 

business is subject to disclosure.23 The MED then 

has the discretion to seek further information 

and/or require that the individual or entity 

undergo some form of vetting.24 For example, 

a landlord who has a lease with the cannabis 

business tenant and a separate equipment lease, 

loan, or management agreement has more than 

one IFIH with a marijuana business.

PBOs are also not generally subject to disclo-

sure or vetting. However, a PBO that also holds 

an IFIH must disclose this fact and thus becomes 

subject to discretionary vetting by the MED.25 A 

landlord leasing property to a marijuana business 

who also takes a small amount of equity in the 

company is a PBO with an IFIH.

As stated above, Colorado’s regulatory 

scheme involves both a state and a local com-

ponent. Thus, local jurisdictions maintain wide 

discretion regarding the extent of the industry’s 

presence in the locality. Accordingly,  local 

jurisdictions may enact more stringent disclosure 

and vetting requirements than the MED. For 

example, the Town of Dillon requires personal 

and financial disclosures, fingerprinting, and 

background checks from any person holding 

more than 1% equity in a licensed marijuana 

business, while the MED typically reserves this 

level of vetting for CBOs.26 Therefore, clients look-

ing to enter the cannabis space should review 

with their counsel the rules and regulations in 

the applicable local jurisdiction.
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Disclosure and Vetting Regarding Leases
By and large, landlords are treated as IFIHs 

by the MED. However, a landlord that takes 

performance-based rent or has too much control 

of a licensed business may be considered a 

beneficial owner. If the landlord receives a 

percentage of revenue that equals or exceeds 

10% of the company’s overall net profits, the 

landlord will likely be considered a CBO and 

be required to submit a suitability application.

Leases are also required to be disclosed in 

connection with all cannabis license applications 

that a tenant submits. A marijuana business 

is required to submit an initial application to 

obtain its license, an annual renewal application, 

and an application in connection with certain 

change of ownership transactions. If a lease has 

been amended or extended since the tenant’s 

most recent license application, such amended 

or extended agreement must be submitted in 

connection with the tenant’s next application.27

Drafting Cannabis Leases
The following is a comprehensive but non-ex-

haustive analysis of key provisions that a prac-

titioner should address when drafting a lease 

for a landlord and a cannabis tenant.

Rent Provisions
Base rent should be set at a flat rate rather than 

derive from a percentage-based formula. As 

discussed above, anyone who receives a defined 

share of the marijuana business revenue is 

considered to have an owner’s interest in the 

business, regardless of actual equity ownership. 

Thus, a landlord taking base rent calculated using 

a percentage of the tenant’s revenue would fall 

into this category and could be subject to vetting 

as a CBO depending on the percentage of the 

company’s revenue that is actually received. 

However, a flat rent rate may be structured to 

take advantage of the tenant’s business growth 

by setting the rate to fluctuate periodically 

(e.g., year-over-year) depending on historical 

performance metrics. For example, base rent 

might increase by a certain percentage, or to a 

fixed increased amount, if the tenant’s revenue 

increases above a certain threshold or the tenant 

achieves a defined revenue growth rate from 

one year to the next.

The rent commencement date is another 

rent-based consideration. If the tenant is in the 

process of applying for its marijuana business 

license when the lease begins, it will not yet 

be generating revenue to pay rent. In this 

case, it is often advisable to delay the rent 

commencement date until after the tenant 

obtains its license.28 The lease can address this 

by including a termination provision in the 

event that the tenant fails to obtain a license. 

Unfortunately, delaying the lease’s start date 

is not an option because operators must show 

they are or will be entitled to possession of the 

licensed premises at the time they submit a 

license application.29

Finally, landlords should consider requiring 

an above-market security deposit to offset the 

increased risk of leasing to a cannabis operator.

Compliance with Laws
All leases contain a standard covenant that a 

tenant shall remain in compliance with all laws 

applicable to its operations during the term of 

the lease. While counterintuitive for general 

real estate practitioners, this provision requires 

the inclusion of specific federal law carve-outs 

related to cannabis business tenants, because 

the landlord and tenant must acknowledge 

that the tenant will not be in compliance with 

the CSA or other laws that may be violated 

by virtue of the tenant’s violation of the CSA 

(e.g., RICO and anti-money laundering laws). 

Drafting attorneys should strive to construct 

these carve-outs as narrowly as possible. For 

example, rather than carving out the CSA 

entirely, a well-crafted provision will carve out 

only the tenant’s compliance with the CSA’s 

marijuana provisions.

Conversely, landlord’s counsel should 

ensure that the tenant is expressly obligated 

to comply with all state and local marijuana 

laws and regulations applicable to it, including 

keeping its licenses in good standing at all times 

during the term of the lease.

Tenant’s Control and Use of the Premises
Colorado law requires that all marijuana 

licensees have full control over their licensed 

premises.30 This can be achieved by either 

direct ownership of the property or a lease that 

affords the tenant legally sufficient control, 

which means the tenant has full control of and 

exclusive access to the property.

While not explicitly required by law or 

regulation, the MED prefers that a tenant’s 

permitted use under its lease include the spe-

cific contemplated marijuana operations (e.g., 

cultivation, manufacturing, and/or dispensing). 

Including such a narrowly tailored permitted 

use provision in a lease also prevents a tenant 

from conducting unwanted activities, such as 

cultivation or manufacturing, on the leased 

premises without first obtaining the landlord’s 

consent. Here is an example of a tailored and 

regulatory-compliant permitted use provision 

for a medical and retail dispensary lease: 

The premises shall be used and occupied 

by tenant only for the sale of medical and 

retail marijuana and marijuana related 

products and for no other purpose. Tenant 

shall not initiate, submit an application for, 

or otherwise request any land use approvals 

or entitlements with respect to the premises, 

including, without limitation, any variance, 

conditional use permit, or rezoning, with-

out first obtaining landlord’s prior written 

consent, which may be given or withheld 

in landlord’s sole discretion. 

Landlord’s Access to Premises
As part of the requirement that the tenant have 

full control of the premises, a cannabis business 

lease must also restrict a landlord’s manner of 

access to certain areas of the premises. At first 

blush, this concept often confounds landlords, 

who hold legal title to the property. However, 

Colorado’s requirement that a licensee have 

full control over restricted areas of its licensed 

premises includes prohibiting unauthorized 

access by landlords, who may not enter such 

areas unless accompanied by an authorized 

employee of the licensed business.31 Thus, 

drafters must be careful to limit a landlord’s 

access to the leased premises in accordance with 

all applicable laws. Specific provisions at issue 

here include those regarding the landlord’s entry 

to the premises generally, access to perform 

environmental testing, access in the event of 

default, and access for purposes of auditing 

books and records.
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Automatic Termination
In addition to standard lease termination 

provisions, a lease with a marijuana business 

tenant should contain automatic termination 

provisions that relate specially to marijuana 

laws and the tenant’s requirement to maintain 

its marijuana license in good standing. A lease 

should automatically terminate if:

 ■ there is a change in Colorado law or the 

applicable local jurisdiction’s laws that 

would render the tenant’s business illegal 

under such laws; 

 ■ there is a change in the federal govern-

ment’s enforcement priorities such that 

the tenant is in jeopardy of investigation 

or prosecution due to its marijuana ac-

tivities; and 

 ■ the tenant materially violates applicable 

marijuana laws or loses its state or local 

marijuana license. 

Alternatively, these termination provisions 

might be drafted to be in the landlord’s sole 

discretion. However, the lease should terminate 

immediately in the event that the landlord 

exercises such discretion.

Governing Law and Venue Selection
Virtually all leases in Colorado provide that the 

lease is to be governed under Colorado law, 

but practitioners should note the importance 

of selecting the governing law and venue in 

leases with marijuana business tenants (and 

other cannabis-related contracts). The enforce-

ability of cannabis-related contracts must be 

considered because courts generally may not 

enforce contracts where the subject matter of 

the agreement is illegal. Fortunately, Colorado 

law expressly provides that cannabis-related 

contracts are enforceable in Colorado courts.32 

Thus, a cannabis lease should be governed by 

Colorado law, and venue for disputes should 

be limited to the state or county courts of 

Colorado. Some parties may prefer to have 

disputes resolved in binding arbitration to 

maintain the privacy of their involvement in the 

cannabis industry. In any event, there is a very 

real risk that federal courts, even those located 

in Colorado, will refuse to enforce contracts 

that relate to cannabis activity. 

 

Indemnification Provisions
There are two key considerations for indemni-

fication provisions in cannabis business leases. 

First, environmental indemnity for the landlord 

is more critical than in a standard commercial 

lease. This is particularly true in the context 

of cultivation and manufacturing operations, 

which will inevitably cause hazardous sub-

stances to be brought onto the leased premises. 

Second, landlords should require tenants to 

indemnify them for any damages sustained as 

a result of any federal enforcement action in 

connection with their tenants’ federally illegal 

businesses. 

Reformation Covenant
Because the MED (and likely the applicable 

local licensing authority) will review the lease in 

connection with the tenant’s license application, 

it is advisable to include a provision acknowl-

edging this fact, and a corresponding covenant 

to reform the agreement as may be required 

by applicable governmental authorities, while 

also maintaining (as nearly as possible) the 

original intent of the business arrangement 

between the parties.

Tenant Guarantees
Finally, to account for the increased risk of 

leasing to a marijuana business, virtually all 

landlords will ask for one or more personal 

guarantees from the tenant’s principals. This is 

often a point of contention between landlords 

and tenants, and a middle ground may be to 

have the guarantees become unnecessary upon 

the tenant meeting certain metrics or after a 

specified passage of time.

IRC § 280E 
IRC § 280E prohibits a taxpayer from taking 

ordinary and necessary business deductions 

in connection with carrying on any trade or 

business that consists of trafficking in Schedule I 

or II federally controlled substances in violation 

of federal law.33 As “marihuana” is still listed on 

Schedule I of the CSA,34 all state-sanctioned 

cannabis operators are currently trafficking 

in a federally controlled Schedule I substance 

in violation of federal law. Thus, all cannabis 

operators are also subject to compliance with 

§ 280E when filing their annual tax returns and 

must pay taxes on their gross income, deducting 

only costs of goods sold.

Recent Case Law
In 2018, the US Tax Court decided two seminal 

cases regarding the application of § 280E to 

cannabis-related businesses. First, in Patients 

Mutual Assistance Collective Corp. v. Commis-

sioner of Internal Revenue, the court determined 

that an IP holding company was subject to § 

280E, despite limiting its operations to brand 

licensing and the sale of non-marijuana prod-

ucts, because the entity was commonly owned 

by its sister marijuana operating entity and did 

not meet the requirements for establishing a 

true separate trade or business.35

Later, in Alternative Health Care Advocates 

v. Commissioner, the court decided that a 

third-party management company was also 

subject to § 280E given the fact that all of its 

revenues were derived from the operation 

of a business that trafficked in controlled 

substances.36 The court rejected the taxpay-

er’s argument that it was not subject to § 

280E because it never took title to any of the 

marijuana assets.37 
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NOTES

1. The US Code uses an antiquated spelling of 
“marihuana” and does not refer to “cannabis.” 
This article employs the modern spelling 
“marijuana,” unless quoting a body of law that 
uses the antiquated spelling. Where a particular 
law uses the term “cannabis,” this article also 
employs the term “cannabis.” For purposes 
of this article, any use of the term “cannabis” 
means “marijuana,” and not “hemp” (as those 
terms are defined in the CSA), except as 
otherwise expressly provided herein.
2. This article does not discuss commercial real 
estate leasing as it relates to hemp businesses. 
3. CRS § 44-10-301.
4. Denver, Colo., Mun. Code § 6-211.
5. Colo. Code Regs. §§ 212-3:3-220 to 225.
6. Colo. Code Regs. § 212-3:2-225.
7. Colo. Code Regs. § 212-3:3-220B.1.
8. 21 USC § 812.
9. Secure and Fair Enforcement Banking Act of 
2019, H.R. 1595, 116th Cong.

10. Alovisetti, “Moving Forward with the MORE 
Act: A Look into Current Cannabis Legislation,” 
Vicente Sederberg LLP (Nov. 18, 2019), https://
vicentesederberg.com/insights/cannabis-
legislation-more-act.
11. In Garvin v. Cook Invs. NW, SPNWY, 
LLC, 922 F.3d 1031 (9th Cir. 2019), the 
Ninth Circuit seemingly opened the door 
for cannabis companies to use federal 
bankruptcy protections. The court adopted 
a narrow interpretation of 11 USC 1129(a)(3)’s 
confirmation requirement that a plan be 
proposed “not by any means forbidden by 
law,” id. at 1035, holding that this requirement 
applies only to the “means of a reorganization 
plan’s proposal, not its substantive provisions.” 
Id. at 1033. However, in the first cannabis 
related bankruptcy matter following Garvin, the 
US Bankruptcy Court for the Eastern District 
of Michigan issued its opinion in In re Basrah 
Custom Design, Inc., 600 B.R. 368 (Bankr. E.D. 
Mich. 2019), which dismissed the Ninth Circuit’s 
narrow interpretation of § 1129(a)(3). 
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Considerations for Landlords
Generally, one would not presume that a 

property owner could be deemed to traffic 

in controlled substances simply by virtue of 

leasing its property to a tenant that operates 

a marijuana business. On the other hand, the 

landlord’s income in connection with such a 

lease (i.e., the rent) may constitute proceeds 

derived from sales of a controlled substance. 

In any event, the IRS has expressed interest in 

seeking to apply § 280E to landlords and other 

ancillary businesses servicing the cannabis 

industry.38 While few experts expect that such 

challenges would be successful, especially in 

the context of a true third-party relationship 

between the landlord and tenant, real estate 

practitioners should be aware of such risks 

when advising their clients who desire to lease 

to cannabis operators.

Conclusion
As the cannabis industry becomes a mainstay 

in Colorado, even landlords who do not actively 

seek out opportunities to lease property to 

marijuana businesses may soon find themselves 

thrust into this exciting new world. It thus 

behooves all commercial property owners, 

and especially their counsel, to understand 

the dense regulatory framework that underlies 

the industry. Armed with this knowledge, 

landlords will be better positioned to enter 

lease negotiations with potential cannabis 

business tenants. They will be aware of, and 

prepared for, their likely exposure to the MED 

and other regulatory agencies and thus better 

able to draft lease provisions that account for 

such laws and regulations.   

12. Schroyer, “Former IRS attorney warns of 
upcoming ‘tsunami’ of marijuana-related 280E 
audits,” Marijuana Bus. Daily (Oct. 10, 2019), 
https://mjbizdaily.com/former-irs-attorney-
warns-of-upcoming-tsunami-of-marijuana-
related-280e-audits.
13. 18 USC § 1964.
14. CRS § 44-10-301.
15. CRS § 44-10-104. 
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17. Id. 
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25. Colo. Code Regs. § 212-3:2-230A.3.b.
26. Dillon, Colo., Mun. Code § 6-8-90.
27. Colo. Code Regs. § 212-3:2-225G.
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licenses in about one to three months following 
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certain tenant improvements are required, the 
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Judge Karen Ashby Receives Trailblazer Award
The Colorado Women’s Bar Association has named the Honorable Karen 

Ashby recipient of this year’s Mary Lathrop Trailblazer Award. Judge Ashby, 

who retired from the Colorado Court of Appeals bench in 2019, has spent 

nearly four decades blazing the trail for women and people of color in the 

legal profession and in the larger community. Before serving on the Court of 

Appeals, Judge Ashby presided over the Denver Juvenile Court. 

Richard Murray Receives Davis Award 
On January 21, the Denver Bar Association, Davis Graham & Stubbs LLP, and the Davis family 

honored Polsinelli attorney Richard Murray with the 2020 Davis Award. The award recognizes 

Murray’s outstanding service to the legal community, along with his civic and charitable 

leadership. Murray is a shareholder in Polsinelli’s litigation practice group and is the immediate 

past chair of the University of Colorado Law School’s Law Alumni Board. In 2018, he was named 

Outstanding Young Lawyer of the Year by the DBA Young Lawyers Division.

1

2

1  Virtual ceremony.
2  Murray.

2021 Roll Out the 
Barrels Campaign
The DBA YLD’s annual Roll Out the Barrels 

campaign was a tremendous success, raising 

$40,371 to support Metro Caring’s mission of 

providing nutritious food to people in need. 

Thanks to the 15 firms and 243 individuals 

who participated, 6,000 families will receive 

a week’s worth of healthy, culturally relevant 

food. The funds raised will also help support 

five months of food deliveries for between 

100 and 150 families every week (which 

equals 2,500 grocery deliveries!).

Equal Pay for Equal 
Work Act Webinar
On January 29, the Colorado Women’s Bar 

Association and the Women’s Foundation 

of Colorado co-hosted a 1.5-hour webi-

nar for job seekers and employees of all 

backgrounds. Top legal and employment 

experts explained the state’s new Equal 

Pay for Equal Work Act and how it affects 

working Coloradans. 
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Jane Jackson Joins CJI Board
The Colorado Judicial Institute welcomes Jane Jackson as its newest board 

member. Jackson has spent her professional life teaching social studies and 

has a personal interest in strengthening civics education in Colorado. 

Amy Kingery is COLAP’s 
New Assistant Director 

Amy Kingery has been 

named assistant director 

and judicial and presen-

tation programming 

liaison for the Colora-

do Lawyer Assistance 

Program. In her new position, Kingery is 

excited to continue furthering COLAP’s 

mission to promote well-being, resiliency, 

and competency within the statewide legal 

community. 

Kingery received her BA from the Uni-

versity of Hawai’i-Hilo and her MSW and 

MBA from Newman University. She is a 

Colorado-licensed clinical social worker 

and licensed addiction counselor with over 

15 years of experience serving individuals, 

families, and professionals in such areas 

as child welfare, behavioral health, and 

trauma. Kingery has served on numerous 

state and national task forces focused on 

combating the harmful impacts of substance 

use on individuals, communities, and 

systems.  

CONTRIBUTE
Bar News is always looking for 
pictures and descriptions of legal 
events happening throughout 
Colorado. Snapshots taken with 
a phone camera work great! To 
contribute pictures, simply email 
them to Jessica Espinoza-Murillo at 
jespinoza@cobar.org, and be sure 
to select the largest file size when 
prompted.

Johnnie Q. Nguyen becomes Constituent Advocate 
Johnnie Nguyen has taken on a full-time constituent advocate position for US 

Senator John Hickenlooper. Nguyen is responsible for effectively supporting 

Coloradans and acting as a liaison to federal, district, and local agencies for 

Senator Hickenlooper and his constituents. 

Deborah J. Richardson to Lead ACLU of Colorado
The American Civil Liberties Union of Colorado is pleased to welcome 

Deborah J. Richardson as its new executive director. Richardson has more 

than three decades of experience helping global, national, and local nonprofit 

organizations work to advance civil and human rights. She assumes the role 

on March 1, 2021.

Unleash your
inner photographer.

It’s never been easier to get your Colorado photo on our cover. 
Details on page 90.
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T
his Q&A with Judge Mariana Vielma 

is part of a series of interviews with 

diverse lawyers conducted by the 

CBA/DBA Equity, Diversity, and 

Inclusivity (EDI) Joint Steering Committee. At the 

time of this interview, Judge Vielma was serving 

as a county court and district court magistrate 

in the 17th Judicial District. She has since been 

appointed to the Adams County Court bench. 

The EDI Committee is excited to highlight Judge 

Vielma and thankful she took the time to share 

her story with us.

Tell us about your family and where 
you grew up. 
My father is an immigrant from Mexico and 

my mom comes from a family that, for many 

generations, lived in New Mexico. When you 

hear the term, “we were here, and then the 

border crossed us,” it refers to people who lived 

in Mexico, and then when the United States 

obtained that land, the people who already 

lived there became US citizens. This was the 

case with my mother’s family. 

I am a Colorado native born in Denver, but 

I have lived in a lot of places in Colorado. We 

lived close to downtown Denver until I was 

almost 5, then we moved to Pierce, a small 

town in Weld County where my mom grew 

up. My parents divorced, and a few years later 

my mom remarried. My stepfather worked in 

the fields and on farms. My mom also worked 

in the fields in the summer, but otherwise, she 

was a stay-at-home mom and was there for us 

every day when we came home from school. 

We moved around to different places in Weld 

County and ended up in Larimer County for a 

couple of years, where my dad worked at another 

AROUND THE BAR   |  PROFILES IN SUCCESS

A Conversation with 
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farm. We never lived in the same house or the 

same place more than a couple years, which 

was hard. 

As a kid, the one thing I wanted was to go to 

college. I knew that was the only way to create 

options for my family. At the end of elementary 

school, I noticed we were working in the fields 

in the summer and other kids were doing things 

like going to camp, going on vacations, and 

playing sports or instruments. It was around 

that time I realized that, while I may not have 

had a lot of money, the classroom was an even 

playing field for everyone. I wanted to do well 

enough in school to get a scholarship to go to 

college and be a teacher. This would allow me to 

share with others a gift that nobody could ever 

take away: the gift of education. Doing well in 

school and going to college would be the way 

for me to help lift my family up and forward. 

But when I was 16, my family moved to Mex-

ico. I couldn’t bear the thought of not finishing 

high school, so I convinced my parents to let me 

stay in Pierce with an aunt and uncle. I finished 

my sophomore year and went to Mexico to be 

with my family for the summer, or so I thought. 

When my mom was sick that summer, I stayed 

to be with my family but never lost sight of my 

dream of going to college. After two years in 

Mexico, we moved back to Colorado. I decided 

the quickest way to college would be a GED, so 

I took the test and passed it one month before 

the rest of my high school class graduated.

My family is very tightly knit and has always 

been a source of strength and motivation for 

me. I wasn’t able to go to college right away. 

As the oldest of five children, I wanted to work 

and help my family. I wanted my brothers and 

sisters to have opportunities in school that I 

didn’t have. The next year, we moved to Idaho 

to work on potato farms. I worked a few years, 

first in a processing plant, then sorting potatoes 

in the fields and in a warehouse, eventually 

working my way to the warehouse secretary. 

One day the manager came to me and asked 

me to calculate a percentage for him. I thought, 

“Enough. This dude is getting paid to be the 

manager but needs me to do his math for him?! 

It’s time to go to college!”

I went to legal assistant school at the local 

vocational technical college—I wanted a job that 

Photo by Brooks Canaday, 
courtesy of St. Thomas Law (MN).
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would help move me forward, but also allow 

me to be able to afford to attend a four-year 

college. In my studies, I loved the legal classes. 

Having lived in another country, I had come to 

appreciate so many of the rights, privileges, and 

protections we enjoy in this country. I began 

to think that if, after all this time, I could find 

a way to afford to attend a university and earn 

a bachelor’s degree, then maybe I would go 

on to law school. It was such a big goal at that 

time. But I also knew that, in this country, even 

someone like me could find a way to achieve 

any dream or goal I set for myself as long as I 

was willing to work hard, make a few sacrifices, 

and help others along the way. 

After earning an associate degree, I worked 

in Idaho for two years before moving to El Paso, 

Texas. My parents had moved back to Mexico 

for the winters, and I wanted to be in the US 

but still be close enough to Mexico in case I 

needed to be with my parents on short notice. 

After waiting one year to qualify for in-state 

tuition, I started at El Paso Community College 

and eventually transferred to the University of 

Texas at El Paso. I worked as a legal assistant 

and took as many classes as I could manage 

each semester. It took me seven years, but 

at age 33, I had finally realized my dream of 

having a degree. 

As a legal assistant, I sometimes went 

to court. I started to see how people in the 

system were treated, sometimes with dignity 

and respect, and other times not so much. 

That’s when I knew I was going to go to law 

school—because PEOPLE should be treated 

like PEOPLE. I knew I could keep complaining 

about inequities in the legal system, or I could 

do something about it. So I decided to become 

the kind of lawyer who treats people with dignity 

and respect and would commit to improving 

the legal system, even if only in small ways, 

for the people I would encounter. Also, by this 

time I had several nieces and nephews. They 

had become an additional source of strength 

and motivation. I wanted to give them a living 

example of what I was telling them: you can be 

anything you want to be; you will have to work 

hard for it, but you can do it; always help and 

lift up others around you; don’t let others limit 

or define you. 

Where did you go to law school? 
I attended law school at the University of St. 

Thomas in Minneapolis. I went from El Paso, 

where it is crazy hot, to Minneapolis, where 

it is crazy cold! I remember sitting in the post 

office parking lot and reading through the 

information packet from St. Thomas, a Catholic 

law school dedicated to integrating faith and 

reason in the search for truth through a focus 

on morality and social justice. I had been 

studying and teaching some key themes of social 

justice as part of a high school youth program 

leadership team at my parish. St. Thomas had 

an immigration clinic. It was a brand-new law 

school, and I envisioned myself studying the 

law, practicing in the immigration clinic, and 

aligning with the school’s mission. I thought, 

“that’s me!” 

Was law school the fit you had hoped 
it would be? 
Absolutely! While studying the law I was able to 

think about how it translates into real life and 

its effects on all types of people across cultures 

and segments of society. I studied and worked 

three semesters in the law school immigration 

clinic. Advocating for immigrants kept me sane 

during the pressures of law school, reminding 

me of my values and goals. 

What was your first job after law 
school, and what was your favorite 
part of that job? 
My first job out of law school was as a law clerk 

in Adams County District Court, and I loved it! 

I was grateful to have a job! I was also so happy 

to be back in Colorado—I knew it was time. 

There had been so many places where I felt like 

I didn’t quite fit in. Most of my extended family 

was still in Colorado, and it is where I’ve felt the 

most at home. While growing up in Idaho and 

some places in Colorado, I would sometimes 

hear, “You’re not American, because you’re 

Mexican.” At the same time, people in Mexico 

said, “You’re not really Mexican, because you’re 

American.” 

One of the best decisions I’ve made was 

coming back to Colorado. Beside one summer 

internship with the Public Defender’s Office, I 

didn’t really know any lawyers in Colorado. I 

had no idea how lucky I would be because we 

have an amazing legal profession in Colorado. 

We do so many things so well here! I loved the 

incredible exposure I received at the district 

court job to the legal system and procedures, 

seeing different types of cases, meeting judges 

and lawyers, working with staff, and interacting 

with the public. 

What did you do between your first 
job and the bench? 
I was a law clerk for two years, and then went to 

the Adams County District Attorney’s Office. I 

always thought I was going to be a public de-

fender. I spent my first summer and second year 

of law school with Neighborhood Justice Center, 

a local nonprofit public defender organization 

in St. Paul, Minnesota. In my second summer I 

interned in the Greeley office of the Colorado 

State Public Defender. While a law clerk, I started 

to think again, “I can complain about how I 

think things should be on the other side, or I 

can do something about it and be the change 

I want to see.” 

Judge Tom Ensor, the longest serving Col-

orado judge, convinced me to open my heart 

While growing up 
in Idaho and some 
places in Colorado, 
I would sometimes 
hear, ‘‘You’re not 
American, because 
you’re Mexican.’’ 
At the same time, 
people in Mexico 
said, ‘‘You’re not 
really Mexican, 
because you’re 
American.’’ 
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to a different path. He told me, “You all really 

want the same thing: justice. So why don’t you 

consider prosecution and seeking justice from 

that side and doing it in the way you think it 

should be done. You can do that.” I thought 

a lot about what that meant and opened my 

heart to changing my career path. Serving as 

a prosecutor turned out to be a great decision, 

and I felt like I was able to learn and accomplish 

so much. That job really set the stage for me 

continuing to evaluate my career path and gave 

me opportunities to get involved in the CBA, the 

Adams/Broomfield Bar Association, and local 

access to justice initiatives. 

You are involved in a lot of things in 
the legal community! Why is that so 
important to you? 
When I see a need, I often figure out how to 

address that need. I don’t need to be the leader. 

I find or help assemble the people working on 

addressing that need and collaborate in making 

the necessary changes. There are certain things 

that I believe are critically important, like access 

to justice, which I have been involved in since 

my early days as a DA. As lawyers, we have an 

obligation to find ways to ensure everyone in 

the community has equal access to the legal 

system. We talk about liberty and justice for all, 

but it has to be for everybody in the community. 

Because that value is so important to me, I have 

committed a lot of time and energy to it. 

I also think leadership is important. Lawyers 

are called on to lead all the time, in the profession 

and in our communities. Sometimes we are 

thrown into leadership positions. If lawyers are 

not equipped to lead, it can be toxic for the orga-

nization. We are in a service profession—having 

lawyers who are equipped to lead is important 

not just to our own offices but to the people we 

serve. Through COBALT I saw the value and 

need to build diverse leadership pipelines in 

our profession. Again, because it is a value 

that is important, I’ve dedicated many years 

to COBALT and lifting up lawyers as leaders.

What are you doing now to help build 
a leadership pipeline? 
We have talked a lot about diversity over the 

years but still have much work to do on the 

equity and inclusion aspects. It is time to stop 

talking and start doing, because actions speak 

louder than words. So I am now collaborat-

ing with the CBA/DBA Equity, Diversity, and 

Inclusivity Joint Steering Committee and the 

Colorado Women’s Bar Association on diversity, 

equity, and inclusion issues to help build those 

leadership pipelines within the organizations. 

I also want to coordinate those efforts with the 

Colorado Hispanic Bar Association. I continue 

to ask myself, how can I be an ally and help build 

leadership pipelines throughout the profession?

What made you want to be on the 
bench? 
I’m not one of those people who has always 

wanted to be a judge. It’s hard! It can be isolating. 

If you really want to be effective and give people 

the attention they deserve, you really have to 

listen, focus, prepare, and meet people where 

they are. You can’t do other things when they 

are before you. When I left the DA’s office, I 

started thinking maybe I’d apply to be a judge 

someday—10 or 15 years in the future. From 

there I went to the Adams County Attorney’s 

Office. I worked on dependency and neglect 

cases, mental health hearings, child support, 

and other matters. I worked with a lot of people 

from a variety of cultures and economic and 

social statuses in our community. I started to 

hear about people who were afraid to come to 

the courthouse because they were immigrants, 

or simply felt unwelcome, unseen, or unheard. 

I thought, “it’s their courthouse, too. It belongs 

to everyone in our community.” There is an 

element of hospitality in being a judicial officer, 

who is the face of the judicial branch to the 

community she or he serves. So, I started to think, 

maybe I’ll do that when I retire from serving in 

my current job. But I also saw that our bench 

did not reflect the demographics of people that 

it served. Once again, I could complain about 

it, or I could do something about it. 

There seems to be a theme here! 
Yes! At the time, I worked with a fabulous, 

amazing team! But I thought, being a judicial 

officer is the only job for which I would leave 

the County Attorney’s Office. As a magistrate, I 

could broaden my impact on the Adams County 

community, and I could do it the way I thought 

it should be done, even the little things. For 

example, if a Spanish speaker appeared in my 

courtroom, I could greet them in Spanish. I 

wanted people to know that they would literally 

be heard, and the meaning of their words would 

not be lost in translation. Maybe some people do 

not think that’s a big deal, but I think it matters 

to most people. 

What’s the best part of being on the 
Adams County bench? 
Connecting with the Adams County community! 

Being in the courtroom with people in my 

community is the place where I finally feel like I 

fit in. After a lifetime of not quite fitting in, having 

to cross over cultures and segments of society, 

choosing a different path than generations of 

family before me, and all the struggles of the 

journey: all those pieces of my life come together 

in the courtroom when I can use my knowledge 

of the law to serve the community. 

Moving forward, what do you hope 
to change, improve on, or influence 
in the legal system, or society, from 
the bench? 
We have a lot of work to do together. It’s an 

interesting and challenging time in the world, 

with the COVID-19 pandemic and a lot of people 

Judge Vielma receives the 2020 Alumna 
Achievement Award from the University of St. 
Thomas School of Law in Minnesota. 

Photo by Jamie Tjornehoj, courtesy of St. 
Thomas Law (MN).
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crying out for equal justice for all. As a judicial 

officer, there are some things I cannot do, but 

I can listen to people with authentic empathy 

to ensure they are heard and seen. I can treat 

them with dignity and remind them that they 

matter and are more than the circumstances 

that bring them to court. I can also collaborate 

with other judicial officers, lawyers, and people 

in the community to find better ways to carry 

out our mission. And we must be willing to 

change and evolve. We have had to figure out 

how to do legal business remotely and must 

continue to do things better and more efficiently. 

I hope to continue to have conversations, even 

difficult ones, with others to find ways to do 

better throughout the system and profession. 

What would you say to new 
professionals who are just graduating 
from law school, taking the bar, 
and getting their first jobs during 
a global pandemic? 
Always remember why you went to law school 

and continue to self-check to remind yourself 

of what is really important. Know your values. 

There will always be someone to tell you what 

you can and cannot do, but you are the only 

person who can decide what you can and 

cannot do. Don’t let others define you. You 

don’t have to do it the way the profession says 

is the traditional way. You can find ways to 

build on what you have learned to get where 

you want to go. Open your mind and heart to 

different paths—sometimes you will follow a 

path you never imagined for yourself but one 

that may lead you to a place that feels like home. 

Don’t be set on one way. You can find your 

own way—don’t give up! Take the challenges 

along the way as opportunities to learn, grow, 

and think outside the box. Don’t be afraid to 

ask for help. We are truly all in this together. 

 
Is there anything else you want 
to add? 
Diversity matters, but so does inclusion and 

equity. Together, we need to ensure everyone 

has an opportunity for a seat at the table and 

to not just be seen but also heard and valued. 

When we value all the different perspectives 

that bring us together, we are all better. 

For more information or to schedule a presentation, visit 
ourcourtscolorado.org.

Our Courts  is a joint activity of the Colorado 

Judicial Institute and the Colorado Bar Association that 

provides nonpartisan information programs to adult 

audiences around the state to further public knowledge and 

understanding of the state and federal courts in Colorado.

There will always 
be someone to tell 
you what you can 
and cannot do, but 
you are the only 
person who can 
decide what you 
can and cannot do. 
Don’t let others 
define you. 

I would not have had as many opportunities 

to do some of the things I have done in my career 

and in the legal profession if it were not for so 

many others. This includes recommendations 

and sponsorship from people with power in 

the profession, lawyers and judges who were 

willing to give me a leadership opportunity in 

the profession. That has made all the difference. 

If we want to make progress in diversity, equity, 

and inclusion, we must understand that folks 

with authority must step up to sponsor and 

promote those who might not otherwise have 

a seat and a voice at leadership tables. The kind 

of change we need won’t happen as quickly 

without this type of allyship.   
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email advertising@cobar.org for information about display advertising in Colorado Lawyer.

AROUND THE BAR   |   LAWYERS’ ANNOUNCEMENTS

Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 4

March  February 1

April  March 1

May  April 1

June  May 3

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 1

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Colorado Lawyer staff will no longer 

provide layout/design services.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact  Jessica 

Espinoza-Murillo at advertising@cobar.

org.

Questions?
Contact Jessica Espinoza-Murillo at 

advertising@cobar.org.
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150 E. 10th Avenue Denver, CO 80203 I 303.831.7364 
www.hmflaw.com 

 

 

Haddon, Morgan 
and Foreman, P.C. 

is pleased to 
announce the 

addition of two new 
Shareholders and 

two new Associates 
 

  ADAM MUELLER  
SHAREHOLDER 

 CHRIS MONTVILLE 
SHAREHOLDER 

 

Adam is an appellate specialist, who has briefed nearly one 
hundred appeals in federal and Colorado appellate courts. He has 
presented over twenty oral arguments in the Colorado Supreme 
Court, the Colorado Court of Appeals, the Tenth Circuit Court of 
Appeals, and the Second Circuit Court of Appeals. He joined 
Haddon, Morgan and Foreman in 2017 from the Colorado State 
Public Defender’s Appellate Division. 

 Chris is an experienced civil litigator, focusing his 
practice on complex commercial and professional 
liability matters. He was previously a partner at a well-
known Denver trial firm, and clerked with Adam for 
the Honorable Carolos F. Lucero on the Tenth Circuit 
Court of Appeals. 

 
 

 
Jenny Braun, Associate 

Jenny works on a range of civil matters, including complex business 
disputes, as well as criminal cases and regulatory enforcement actions. 
Prior to joining Haddon, Morgan and Foreman, Jenny worked as a 
corporate associate in the Denver office of a national law firm.  

  

 
Elizabeth Pagliuca, Associate 

Beth specializes in criminal defense work, and is an experienced trial 
attorney and courtroom advocate. She has extensive trial experience on 
a wide range of criminal matters, from traffic offenses to homicides. 
Beth also practices civil litigation and does appellate work. 
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Proudly announces that  
Koby L. Polaski 

has become a Partner of the firm. 

Ms. Polaski’s practice is focused on employment and family-
based immigration, removal defense, asylum, and refugee cases.  

1600 Stout Street, Suite 700, Denver, CO 80202 
T: 303-736-6650 F: 303-736-6655 | www.EAHimmigration.com 

The Letters of the Law in Colorado

1099 18th Street, Suite 2600  ·  Denver, CO 80202
P: 303-297-2600  ·  F: 303-297-2750

www.rwolaw.com

Congratulations to our
colleague and partner

Robert B.
Bliss

on being elevated 
to a Shareholder of
Robinson Waters &

O’Dorisio, P.C.
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1888 N. Sherman Street - Suite 770, Denver, CO 80203
720.699.2322 | cohenblacklaw.com

WELCOMES ASSOCIATE ATTORNEY

Jana C. Houghteling

AROUND THE BAR   |   LAWYERS’ ANNOUNCEMENTS
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Coombe Curry Rich & Jarvis is pleased to announce  
that Gregg Rich is expanding his practice and accepting 
consultations and referrals for appeals in the areas of 
construction, personal injury, premises liability, and 
insurance disputes. 
 

1660 Lincoln St., Ste. 2950, Denver, CO 80264 
303.572.4200 | rich@ccrjlaw.com | ccrjlaw.com 

 

                                                             Gregg S. Rich 
                                                                  Partner 
 
 

  

CBA ETHICS HOTLINE

A Service for Attorneys
The CBA Ethics Hotline is a free resource for attorneys 
who need immediate assistance with an ethical dilem-
ma or question. Inquiries are handled by individual 
members of the CBA Ethics Committee. Attorneys can 
expect to briefly discuss an ethical issue with a hotline 
volunteer and are asked to do their own research be-
fore calling the hotline. 

To contact a hotline volunteer, 
please call the CBA offices at 303-860-1115.
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Bennett S. Aisenberg 
February 17, 1931–January 10, 2021

Ben Aisenberg, a principled 

and compassionate man 

who loved the law and the 

practice of law, died January 

10, 2021, a month shy of his 

90th birthday. Ben was an 

eminent and highly accomplished trial lawyer. 

He also served as an arbitrator and mediator in 

hundreds of disputes, finding great satisfaction 

in his role as a problem solver.

Ben was born in Worcester, Massachusetts, 

on February 17, 1931. He graduated from Brown 

University Phi Beta Kappa in 1952 and Harvard 

Law School in 1955. After being stationed in 

Colorado Springs in the Army, Ben fell in love 

with Colorado and made it his home. Ben joined 

the Denver law firm Gorsuch Kirgis in 1958, the 

first Jewish lawyer hired by a major Denver law 

firm, and he practiced there as a partner until 

1980. Ben then formed his own law firm and 

practiced there until 2020, when he regretfully 

closed his practice.

Ben was active in and committed to the 

Colorado Bar Association, the Denver Bar 

Association, the Sam Cary Bar Association, 

and the Colorado Asian Pacific American Bar 

Association. He was the only Colorado attorney 

to serve as the president of the CBA, DBA, and 

Colorado Trial Lawyers Association. He also 

served on the Denver Judicial Nominating 

Committee for six years.

Ben found great joy in all aspects of the law, 

particularly legal ethics. An expert on lawyer 

professional responsibility, Ben served as an 

expert witness, authored articles, and taught 

courses at the University of Denver Sturm 

College of Law and the National Institute for 

Trial Advocacy. He served on the CBA Ethics 

Committee for 35 years, relishing the monthly 

Saturday half-day meetings where he and 

lawyers and judges from throughout Colorado 

wrestled with thorny ethics issues while enjoying 

exceptional camaraderie. Ben considered 

mentorship a sacred duty and throughout his 

career he counseled hundreds of Colorado 

lawyers. He remained a dedicated proponent of 

civility in the practice of law and was a founding 

member of the DBA Conciliation Panel.

Ben received many awards and honors over 

the course of his distinguished career. In 2003 

he received the DBA Award of Merit, its highest 

honor. The Ethics Committee awarded Ben the 

Don Sears Award of Merit in 2005. He received 

the CBA Award of Merit, its highest honor, in 

2013. In 2014 the Sam Cary Bar Association 

honored Ben with its Warrior for Justice award 

for promoting human rights, civil liberties, and 

equality. In 2004 the Colorado Bar Foundation 

created the Aisenberg Society in his honor. The 

Colorado Asian Pacific American Bar Foundation 

created the Aisenberg Award in 2007. Ben 

remarked that to be honored by his peers was 

one of the greatest gifts he received.

Ben was an ardent advocate for social justice. 

He remained an optimist on the arc of the 

moral universe and worked tirelessly to promote 

human rights, civil liberties, and equality. Ben 

was also a serious student of history and politics 

and read voraciously.

Ben was a gifted bridge player, becoming 

a Life Master by the age of 30. He was also an 

avid fan of sports of all kinds and especially 

loved baseball and the Rockies. Ben’s friends 

knew him well enough not to call him or expect 

a response to emails on Sundays during the 

football season. It was rumored that he might 

In Memoriam

occasionally place small wagers on the outcomes 

of those games.

Ben was preceded in death by his mother 

Minna Cohan Aisenberg, his father Joseph 

S. Aisenberg, and his sister Toby Aisenberg 

Skiest. He is survived by his nieces Nancy Skiest 

Andrews and Jody E. Skiest, and his nephew 

Daniel J. Skiest.

Ben possessed a brilliant, incisive mind and 

a warm, self-deprecating sense of humor. He was 

graced with a multitude of dear friends whom 

he cherished and who will miss him greatly. 

Contributions in his honor may be made 

to the Colorado Bar Foundation, the Sam Cary 

Bar Foundation, the Colorado Asian Pacific 

American Bar Foundation, or Harvard Law 

School.

Vincent J. Horn Jr.
July 20, 1940–January 21, 2021

Vincent Joseph Horn Jr., 

80, passed away peacefully 

on January 21, 2021. Vince 

was born on July 20, 1940, 

in Union City, New Jersey, 

to Jane Louise (Morris) and 

Vincent J. Horn Sr. Vince graduated from St. 

Peter’s College in Jersey City, New Jersey, and 

then attended Creighton University Law School 

in Omaha, Nebraska. 

Following graduation in 1964, Vince was 

accepted into the FBI as a special agent. Many 

of his assignments during his four-year tenure 

were related to Civil Rights Act enforcement.  

Upon leaving the FBI, Vince moved to Cheyenne, 

Wyoming, where he became Wyoming’s insur-

ance commissioner, and later then-Governor 

Hathaway’s chief of staff. Vince’s ensuing legal 

career spanned five decades in both Wyoming 

and Colorado, and included positions as a pri-

vate practice attorney, Cheyenne city attorney, 

Natrona County assistant attorney, assistant 

US attorney for the District of Wyoming, EPA 

attorney, and assistant federal public defender.     

Vince met his wife of 56 years, Eileen Finch, 

while at Creighton and they married shortly 

after his graduation. Together, they raised 

four daughters who were often referred to as 

“Vince’s girls.” Vince was first and foremost a 

family man. He enjoyed fishing, golfing, biking, 
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music, traveling, cooking, and home projects in 

his free time. After becoming a grandfather to 

five grandsons, Vince took pleasure in spending 

time with all of them.  

Vince will be remembered as a humble, 

dedicated, kind, and compassionate man 

with a huge heart. He had a wonderful smile, 

an accompanying laugh and sense of humor, 

and a strong faith. He was a man of his word 

who will truly be missed by all who knew and 

loved him.  

Vince is survived by his wife Eileen; his 

daughters Kathleen (Steve) Clevenger, Sheila 

(Chris) Cummins, Megan Horn, all of Colorado, 

and Katie (Dave) Gooley, of Minnesota; his 

adored grandsons, Ryne Clevenger, Tay and 

Riley Cummins, and Peter and Michael Gooley; 

his great-grandson, Remington Smith; and his 

sisters Jane (Bob) Rumain, of New Jersey, and 

Maureen (Dan) Kelly, of North Carolina.

Contributions in his honor may be made 

to Mt. Saint Vincent Home in Denver, www.

msvhome.org/donate, which Vince enjoyed 

supporting, or other charity of your choice.  

Peter John Obernesser
June 17, 1938–January 5, 

2021

Peter J. Obernesser, 82, 

passed away on January 5, 

2021, in Colorado Springs. 

Peter’s life began on June 17, 1938; he was the 

oldest of 12 children born to the late Albert and 

Eileen Obernesser of Utica, New York.

Peter graduated from New Hartford High 

School in 1956 and subsequently attended St. 

Michael’s College in Toronto, Canada, where 

he met the love of his life, Jane Hungerford. 

They were married on December 1, 1962, and 

spent the last 58 years together. Once married, 

Peter proudly served as a lieutenant in the 

US Marine Corps, after which he worked as 

a special agent in the FBI. With four children 

in tow (and one on the way), he attended law 

school at Syracuse University and worked as a 

deputy district attorney in Syracuse, New York, 

upon graduation.

In 1977, Peter and Jane visited Brecken-

ridge on a ski vacation and decided to move to 

Colorado with their five children. Peter had a 

successful law practice that served the Colorado 

Springs community for over 40 years.

Peter had a passion for many things: travel-

ing, skiing, bike riding, hunting, blue lollipops, 

and chocolate chip cookies. He traveled all 

over the world with his wife, children, and 

grandchildren, and set foot on all seven con-

tinents, achieving a goal that he and Jane had 

set years before. At 82 years of age, he was still 

a ski instructor at Beaver Creek.

He was the patriarch of the Obernesser 

family and will always be remembered by 

his loving and devoted wife Jane Obernesser; 

children Ann (Mike) Rogers of Florissant and 

their three children, Jessica, Leslie, and Kelly; 

Peter Obernesser of Colorado Springs and his 

two children, Ryan and Bailey, and grandson 

Dean; Katie (Greg) Troupe of Monument and 

their five children, Casey, Meghan, Caitlyn, Peter, 

and Garrett; Jane Cummings of Colorado Springs 

and her four children, Emma, Mary, Catherine, 

and Sarah; Michael (Megan) Obernesser of 

Colorado Springs  and their three children, Mia, 

Jackson, and Tyson; as well as Peter’s surviving 

siblings: William, Albert, James, Robert, Eileen, 

Karen, Michael, Paul, and John. He is preceded 

in death by his siblings Charles and Jean and 

his granddaughter Casey Jane Troupe. 

Contributions in his honor may be made to 

Lalmba Association (lalmba.org).  

The In Memoriam section honors the 
lives and careers of recently deceased 
CBA members. The CBA relies on cor-
respondence from members for this 
information. To help us recognize as 
many members as possible, please 
send notices to Susie Klein at sklein@
cobar.org. This is a complimentary ser-
vice, and high-resolution photos are 
welcomed.

Case Summaries and Captions from the 
Colorado Supreme Court and Court of AppealsSIGN UP 

FOR THE

OPINIONS

EMAIL 

UPDATES
Case announcement sheets and published opinions are delivered to 
your inbox within hours of release from the courts. Summaries are 
available within 72 hours.

Sign up at cobar.org by clicking on “My Cobar.” Then, click on “Sign 
up for and unsubscribe from CBA listservs.”

Questions? Contact membership@cobar.org 
or call 303-860-1115, ext. 1.
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Notice of Public Hearing 
and Request for Comments

Public Hearing to be Held 
Tuesday, April 6, 2021 at 3:30 p.m.

Deadline for Comments 
Monday, March 29, 2021 at 4 p.m.

The Colorado Supreme Court will conduct 

a public hearing on the proposed rules and 

regulations listed below on Tuesday, April 6, 

2021 at 3:30 p.m. via WebEx. Written comments 

on the proposed changes should be sent to the 

Clerk of the Colorado Supreme Court, Cheryl 

Stevens, at 2 E. 14th Ave., Denver, Colorado 

80203 or emailed to cheryl.stevens@judicial.

state.co.us. Persons wishing to speak at the 

hearing should notify Stevens by email, cheryl.

stevens@judicial.state.co.us, or by telephone, 

(720) 625-5150. All comments and speaking 

requests must be received no later than Monday, 
March 29, 2021 at 4 p.m. 

Colorado Rules of Procedure Regarding 
Attorney Discipline and Disability Proceed-
ings, Colorado Attorneys’ Fund for Client 
Protection, and Mandatory Continuing Legal 
Education and Judicial Education Rules 250.1, 
250.2, 250.6, 250.9, and 250.10

Regulations Governing Mandatory Continuing 
Legal and Judicial Education for the State of 
Colorado

Note: The proposed amendments can be 

found on the Court’s website at https://www.

courts.state.co.us/Courts/Supreme_Court/

Rule_Changes.cfm

Notice of Public Hearing

Public Hearing to be Held 
Wednesday, April 7, 2021 at 3:30 p.m.

The Colorado Supreme Court will conduct a 

public hearing on the proposed rules listed 

below on Wednesday, April 7, 2021 at 3:30 p.m. 

via WebEx. Persons wishing to speak at the 

hearing should notify the Clerk of Court, Cheryl 

Stevens, by email, cheryl.stevens@judicial.state.

co.us, or by telephone, (720) 625-5150, no later 

than Wednesday, March 31, 2021 at 4 p.m. 

The public comment period on these proposed 
changes was held previously and they are 
available on the court’s website. The public 
comment submission period is closed.

Rules Governing Admission to the Practice 
of Law in Colorado, Rules 203.2, 203.3, 203.4, 
205.3, 205.4, 205.6, 208.2, and 209.5

Note: The proposed amendments can be 

found on the Court’s website at https://www.

courts.state.co.us/Courts/Supreme_Court/

Rule_Changes.cfm

Rule Change 2021(02) 
Colorado Rules of 
Procedure Regarding Attor-
ney Discipline and Disability 
Proceedings, Colorado 
Attorneys’ Fund for Client 
Protection, and Mandatory 
Continuing Legal Education 
and Judicial Education 

Rule 250.3 

Rule 250.3. The Supreme Court 
Advisory Committee and the 

Continuing Legal and Judicial 
Education Committee 

(1)–(2) [NO CHANGE]

(a) Members. The CLJE Committee consists 

of nine members appointed by the Court, 

and is subject to oversight by the Advisory 

Committee. With the exceptions of the chair 

and the vice chair, members will be appointed 

for one term of seven years. Diversity will be 

a consideration in making the appointments. 

The terms of the members will be staggered to 

provide, so far as possible, for the expiration 

each year of the term of one member. At least 

six of the members must be volunteer lawyers, 

at least one of whom must also be a judge, and 

at least two of the members must be volunteer 

non-lawyers (citizen members). All members 

serve at the pleasure of and may be dismissed 

at any time by the Court. A member of the CLJE 

Committee may resign at any time. In the event 

of a vacancy, a successor will be appointed by 

the Court for the remainder of the unexpired 

term of the member whose office is vacated. 

(b)–(c) [NO CHANGE] 

(3) [NO CHANGE]

 

Amended and Adopted by the Court, En Banc, 
January 14, 2021, effective immediately. 

By the Court: 
Monica M. Márquez 

Justice, Colorado Supreme Court 

Colorado Supreme Court 
Rules Committees

Visit the Supreme Court’s website for 
complete text of rule changes, including 
corresponding forms and versions with 
highlights of revisions (deletions and ad-
ditions), which are not printed in Court 
Business. Material printed in Court Busi-
ness appears as submitted by the Court 
and has not been edited by Colorado 
Lawyer staff.
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denbar.org/mvl
303-830-8210

Volunteer today.

METRO 
VOLUNTEER 
LAWYERS
MAKE A 
DIFFERENCE
MVL’s mission is “to bridge the gap in 
access to justice by coordinating the 
provision of pro bono legal services 
by volunteer lawyers within the 
Denver area to people who could not 
otherwise afford legal services for 
their civil legal issues.”

Pro bono attorneys 
can make a difference.
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No. 20PDJ073. People v. Burke. 12/28/2020. 

Conditional Admission of Misconduct—Attorney 

Suspended.

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of miscon-

duct and suspended Thomas Joseph Burke 

(attorney registration number 33090) for one 

year and one day, three months to be served and 

the remainder to be stayed upon the successful 

completion of a two-year period of probation, 

with conditions. The suspension was effective 

February 1, 2021. 

In January 2017, Burke agreed to represent a 

client to settle the client’s federal tax liabilities. 

The client hired Burke to enter into an offer in 

compromise (OIC) with the IRS as to his 2013, 

2014, and 2016 federal back taxes. Once the 

IRS accepted an OIC, Burke was to negotiate 

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE

Disciplinary 
Case Summaries

a proportionate reduction in the client’s state 

tax liability for the same years. The client paid a 

retainer. Burke was to provide the client a link 

and login for a web-based management system 

for client billing and case management, but the 

client never received a link or login. Though 

the client’s credit card was billed in increments 

of $500, Burke never provided invoices, even 

when the client requested them.

During 2017, Burke responded to the client’s 

communications, but he did not explain to the 

client either the OIC process or his strategy. 

Burke and the client received several letters 

and notices from the IRS and the Colorado 

Department of Revenue (CDOR), including 

the IRS’s notice of a federal tax lien; on Burke’s 

advice, the client ignored the letters. In January 

2018, Burke asked for a hearing on the federal 

tax lien. The client received more letters from 

the IRS and CDOR, and Burke continued to 

assure him he was addressing the situation. 

Burke later withdrew the hearing request on 

the same day of the hearing. But he never 

explained to the client the legal significance 

of the withdrawal. Nor did he draft or submit 

an OIC on the client’s behalf. 

In summer 2018, the client called Burke 

many times without receiving a response. 

Burke finally told the client via email that the 

IRS was moving forward with settlement, even 

though Burke never communicated a settlement 

position to the IRS. Burke also told the client 

that he had put “to sleep” CDOR’s intent to 

issue garnishment. But not long after, the client 

received notice that CDOR had garnished 

his personal checking account. Burke never 

submitted an OIC on the client’s behalf.

The client learned from the IRS that Burke’s 

last contact with the agency was in January 2018 

and that his tax account was in collection. The 

client contacted Burke several times thereafter, 

but Burke did not respond. Burke’s inaction on 

the case injured the client, whose federal and 

state tax liability increased substantially during 

the course of the representation. 

Through this conduct, Burke violated 

Colo. RPC 1.3 (a lawyer shall act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 1.4(a)(3) (a lawyer shall 

keep a client reasonably informed about the 

DUI? WE CAN HELP.

303-DUI-5280 | DUI5280.COM

Jay Tiftickjian

Denver (303) 991-5896

JAY TIFTICKJIAN
PEOPLE'S CHOICE
BEST DUI LAWYER
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status of the matter); Colo. RPC 1.4(a)(4) (a 

lawyer shall promptly comply with reasonable 

requests for information); and Colo. RPC 8.4(c) 

(it is professional misconduct for a lawyer to 

engage in conduct involving dishonesty, fraud, 

deceit, or misrepresentation). 

The case file is public per CRCP 251.31. 

No. 21PDJ001. People v. McCaffrey. 1/12/2021. 

Conditional Admission of Misconduct—Attorney 

Suspended. 

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of miscon-

duct and suspended Timothy Paul McCaffrey 

(attorney registration number 12411) for 

one year, with 90 days to be served and the 

remainder to be stayed upon the successful 

completion of a one-year period of probation, 

with conditions. The suspension was effective 

February 16, 2021. 

In November 2018, McCaffrey agreed to 

represent a client in a divorce proceeding for 

an hourly rate. The client paid a retainer when 

signing the fee agreement, which stated that 

McCaffrey would invoice the client monthly. 

But McCaffrey did not provide the client any 

invoices until about eight months into the 

repre sentation—after the divorce was finalized.

In July 2019, the parties negotiated the final 

terms of the divorce. The client’s husband pro-

posed a provision that the parties should each 

pay their respective attorney fees. McCaffrey 

counseled the client to agree, even though he 

had never provided her any invoices or estimates 

of his legal fees and had not advised her that 

her husband might be ordered to pay some of 

her attorney fees. The client accepted the terms. 

McCaffrey then sent the client his first two 

invoices, based on quarterly accountings, and 

applied the retainer held in trust toward those 

amounts. He sent another three invoices over 

the next month. Soon after McCaffrey sent his 

last invoice, the client informed him in writing 

that she would send money when she sold the 

marital house. The same day, McCaffrey filed 

a notice of attorney’s lien in the domestic case 

and emailed the client a notice of the lien, 

though he did not mention it when he emailed 

her the following day. 

McCaffrey also sent a letter to the client’s 

title company requesting funds to cover his 

attorney fees, and he received the requested 

money a few days later when the house sale 

was completed. But McCaffrey never filed a 

civil action to enforce his attorney fees claim, 

mistakenly believing that he had complied with 

the charging lien statute even though he had 

not. By failing to take the required statutory 

steps to enforce his attorney fees claim, he never 

established legal entitlement to the funds. Thus, 

www.coemploymentmatters.com  |  (303) 803-1686

Attorney – Investigators:  
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when he transferred those funds from his trust 

account to his operating account, he engaged 

in technical conversion. 

Through this conduct, McCaffrey violated 

Colo. RPC 1.4(a)(3) (a lawyer shall keep a client 

reasonably informed about the status of the 

matter); Colo. RPC 1.4(b) (a lawyer shall explain a 

matter so as to permit the client to make informed 

decisions regarding the representation); Colo. 

RPC 1.15A(a) (a lawyer shall hold client property 

separate from the lawyer’s own property); and 

Colo. RPC 1.15A(c) (a lawyer shall keep separate 

any property in which two or more persons 

claim an interest until there is a resolution of 

the claims).

The case file is public per CRCP 251.31. 

No. 21PDJ002. People v. Sand. 1/15/2021. 

Conditional Admission of Misconduct—Attorney 

Suspended. 

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of misconduct 

and suspended Henry Alan Sand (attorney 

registration number 31850) for 90 days, all to 

be stayed upon the successful completion of a 

two-year period of probation, with conditions. 

The probation was effective January 15, 2021. 

The sanction took into account substantial 

mitigating circumstances.

Sand began working for a firm in 2003; per an 

agreement with the firm’s owner, Sand was to take 

ownership of the firm at the end of 2019. Sand 

was always paid an hourly rate instead of a salary, 

plus 50% of any personal injury contingency fees. 

He was responsible for entering his own time 

into the firm’s billing program, and he kept track 

of his time in three ways: writing his hours on 

legal pads and transferring them into the billing 

program, drafting a billing report to the firm’s 

owner showing his hours worked, and providing 

a sheet of paper to the firm’s accountant twice 

a month showing the number of hours worked. 

The firm calculated Sand’s pay based on the 

forms he turned into accounting, rather than 

what the billing program or his reports showed, 

though in theory the three accounting forms 

should have been close to identical.

In 2019, the firm’s owner reviewed payroll 

and noticed that Sand always recorded work with 

an even number of hours, going back to April 

2017. The owner then compiled a spreadsheet 

showing that from April 2017 through December 

2019 Sand had received significantly more in 

compensation than he should have. None of 

those fees were passed along to clients. When 

confronted with the spreadsheet, Sand admitted 

he had been overpaid, but he maintained that he 

did not owe the calculated amount and that he 

believed a reconciliation would occur, whereby 

any amount he owed would be settled when he 

took over the firm. 

Sand told the owner that the problem began 

when he became lax in preparing his billing 

reports and stopped tracking his hours closely in 

June 2019. Sand then produced newly prepared 

billing reports for June to December 2019. The 

reports still did not match his payroll paid for 

the same period, and they did not reflect the 

even hours of Sand’s requests and payments. 

The owner and his financial manager reviewed 

the billing reports and payroll records and 

calculated that Sand had received a substantial 

overpayment. The firm then terminated Sand 

and demanded $27,000, which represented most 

of the overpayment. Sand paid the demanded 

amount.

Through this conduct, Sand recklessly violat-

ed Colo. RPC 8.4(c) (it is professional misconduct 

for a lawyer to engage in conduct involving 

dishonesty, fraud, deceit, or misrepresentation). 

The case file is public per CRCP 251.31. 

No. 20PDJ038. People v. Wake. 1/30/2020. 

Conditional Admission of Misconduct—Attorney 

Suspended. 

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of miscon-

duct and suspended Patrick Wake (Wyoming 

attorney number 7-5421) from the practice 

of law in Colorado for one year and one day, 

The CBA strives to be 
your partner in law 

when you need help the most. 

That’s why we are pleased to announce the CBA Ethics Committee 
Assistance Program for OARC Disciplinary Matters. 

If you are facing an OARC complaint, 
the Ethics Committee may be able to assist you. 

This new program was designed to connect you with 
a volunteer attorney who can help navigate your case. 

Find out more and apply for assistance at 
cobar.org/OARC-Hearing-Assistance-for-Lawyers. 

This program is not affiliated in any way with the 
Office of Attorney Regulation Counsel or the Colorado Supreme Court. 

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE
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effective February 3, 2021. To be eligible to 

practice law in Colorado, Wake must prove by 

clear and convincing evidence that he has been 

rehabilitated, has complied with disciplinary 

orders and rules, and is fit to practice law.

Though Wake is not licensed to practice in 

Colorado, he maintains an immigration law 

practice in Aurora. In February 2018, a married 

couple hired Wake to petition for the husband’s 

residency in the United States. Wake did not 

obtain informed, written consent for the dual 

representation. Wake never filed the petition, 

despite advising the husband that he would do 

so. The husband later demanded the return of 

his advance payments. Wake refused, claiming 

that he had earned the fees. Only in December 

2020 did Wake refund the attorney fees and cost 

retainer in full.

In a separate matter, Wake was retained to 

seek an immigrant visa for a Mexican citizen. 

The client signed a fee agreement in June 2018. 

The next month, Wake’s office advised the client 

that the petition for the visa had been sent to 

the US Citizenship and Immigration Services 

(USCIS) office in Mexico, when in fact it had not. 

Wake eventually sent the petition in September 

2018, but USCIS rejected the filing. Wake told 

the client that he would “immediately” deliver 

the petition by courier, but he did not do so. The 

client also authorized Wake to seek assistance 

from Senator Michael Bennet, but Wake did 

not do so when directed. In autumn 2018, the 

client requested updates from Wake’s office but 

received no information. USCIS did not get the 

petition until January 2019. 

In both representations, Wake’s fee agree-

ments contained no milestones or benchmarks 

directing how Wake would earn the fees. On 

multiple occasions during the representa-

tions, Wake’s COLTAF account was overdrawn; 

however, Wake’s sloppy bookkeeping and 

money-handling practices fogged any details 

about account transfers.

Through this conduct, Wake violated Colo. 

RPC 1.3 (a lawyer shall act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 1.4(a)(4) (a lawyer shall 

promptly comply with reasonable requests for 

information); Colo. RPC 1.5(f) (a lawyer does 

not earn fees until a benefit is conferred on the 

client or the lawyer performs a legal service); 

Colo. RPC 1.7(a)(2) (a lawyer shall not represent a 

client if the representation involves a concurrent 

conflict of interest); Colo. RPC 1.15A(a) (a lawyer 

shall hold client property separate from the 

lawyer’s own property); Colo. RPC 1.16(d) (a 

lawyer shall protect a client’s interests upon 

termination of the representation, including 

by giving reasonable notice to the client and 

returning any papers and property to which 

the client is entitled). 

The case file is public per CRCP 251.31.  

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge 
and are provided as a service by the 
CBA; the CBA cannot guarantee their 
accuracy or completeness. Full opinions 
are available on the Office of the 
Presiding Disciplinary Judge website at 
www.coloradosupremecourt.com/PDJ/
PDJ_Decisions.asp.

Expert Witness: Property Management
•  40 Years Professional Property Management Experience
•  Proven Reliability: retained in more than 25 cases
•  Residential and commercial property management cases
 -Standards of care: residential / commercial / HOA
 -Liability issues: all injury types / drugs
 -Health and safety issues: Carbon Monoxide and others
•  Successful For Both Plainti�s and Defendants
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THE DEADLINE 
FOR NOMINATIONS 

IS MARCH 15. 

CBA Award of Merit
Awarded to a current CBA member for outstanding ser-
vice or contributions to the association, the legal profes-
sion, the administration of justice or the community. Send 
nominations and supporting statements to Heather Folk-
er at hfolker@cobar.org for the CBA Awards Committee’s 
consideration. 

CBA Gary McPherson Outstanding 
Young Lawyer of the Year Award
Recognizes a CBA Young Lawyers Division member in 
good standing who has made outstanding contributions 
to the legal profession and community. Nominees should 
have an outstanding record of professional success, com-
munity service achievements, and a strong commitment 
to civic participation and inspiring others, whether within 
the legal profession or elsewhere. Nominations may be 
submitted to Jess Ham at jham@cobar.org.

CBA Award of Merit and CBA Gary McPherson 
Outstanding Young Lawyer of the Year Award

                       Call for 
NOMINATIONS
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No. 19-2092. United States v. Sanchez. 
12/29/2020. D.N.M. Judge Tymkovich. Fourth 

Amendment Search and Seizure—Reasonable 

Suspicion—Probable Cause—Fifth Amendment 

Custodial Interrogation—Voluntariness of Guilty 

Plea—Sentencing under Armed Career Criminal 

Act.

A police officer received notice to be on 

the lookout for a stolen Hyundai in the area. 

While patrolling a hotel parking lot, the officer 

noticed an unoccupied Hyundai whose vehicle 

identification number (VIN) didn’t match the 

VIN associated with its license plate.  The officer 

called for backup, and another officer arrived. 

Before the officers approached the vehicle, 

a Lexus entered the lot and parked next to the 

Hyundai. Defendant exited the Lexus, retrieved 

a toolbox from its trunk, and began working 

on the Hyundai. Defendant was wearing a 

loose-fitting trench coat. The officers approached 

defendant and he placed his hands in the coat 

pockets. Upon questioning, defendant denied 

exiting the Lexus. When officers requested that 

he put his hands on his head for a pat-down 

search, defendant fled. The officers chased and 

unsuccessfully attempted to tase defendant, 

and defendant dropped his trench coat in the 

process of running. As defendant turned to 

retrieve the coat, the officers tackled him and 

placed him in custody. One officer retrieved 

the trench coat and announced that a loaded 

handgun was in the coat pocket, and defendant 

stated, “that’s why I ran.” 

Defendant was charged with being a felon 

in possession of a firearm. He filed a motion 

to suppress the gun, which the district court 

denied. The government filed a motion in limine 

to admit statements made by defendant, which 

the court granted. Defendant pleaded guilty, 

reserving the right to contest these rulings. He 

was sentenced to 188 months in prison under 

the Armed Career Criminal Act (ACCA) based 

on three prior felony convictions. 

On appeal, defendant contended that the 

district court erred in denying his motion to 

suppress the gun because the officers lacked 

reasonable suspicion for the seizure and probable 

cause for the arrest, in violation of the Fourth 

Amendment. First, the facts supported a reason-

able inference that the Hyundai was stolen and 

defendant was either attempting to break into 

it or was associated with a stolen vehicle, so the 

officers had reasonable suspicion of criminal 

activity from the start of their encounter with 

defendant. And because defendant fled when 

requested to submit to a pat-down search, no 

seizure requiring reasonable suspicion occurred. 

Second, the officers had probable cause to arrest 

defendant based on a New Mexico statute that 

prohibits fleeing from the police when a person 

knows police are trying to apprehend him or 

her and there was reasonable suspicion to 

apprehend before the flight. Third, the district 

court did not commit clear error in finding that 

defendant voluntarily abandoned the trench coat. 

Accordingly, defendant’s Fourth Amendment 

rights were not violated, and the district court 

did not err in denying his motion to suppress.

Defendant also argued that the district court 

erred in granting the motion in limine. How-

ever, defendant was not subjected to custodial 

interrogation when he articulated the reason 

he fled, and a reasonable person in his position 

would understand that one officer’s statement 

warning the other officer about a gun was not 

interrogation. Therefore, the district court did 

not err.

Defendant further contended that his guilty 

plea was not knowing or voluntary because he 

wasn’t informed of an element of his crime of 

Summaries of 
Selected Opinions
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conviction—that the government was required 

to prove he knew he was a felon at the time of the 

incident. But there was overwhelming evidence 

that defendant knew he was a felon at the time 

of the incident, so his assertion that there was a 

reasonable probability he would have gone to 

trial if he had known of the knowledge-of-status 

element is implausible. Defendant therefore 

failed to show plain error. 

Lastly, defendant argued that his prior 

convictions for aggravated assault with a deadly 

weapon and residential burglary do not qualify 

as violent felonies under the ACCA. However, 

clear Tenth Circuit precedent establishes that 

both crimes are violent felonies for purposes 

of the ACCA. 

The sentence was affirmed.

No. 19-2201. Fenn v. City of Truth or Conse-
quences. 12/29/2020. D.N.M. Judge Tymkovich. 

42 USC § 1983—First Amendment Retalia-

tion—Malicious Prosecution—Supervisory 

Liability—Qualified Immunity.

The City of Truth or Consequences (City) 

converted a senior citizen community center into 

a visitor center operated by Spaceport America 

(Center). The Center was then leased to several 

other tenants. Plaintiff was a local resident who 

was unhappy with the Center’s conversion and 

publicly protested in the building on numerous 

occasions. Several tenants complained to law 

enforcement about plaintiff’s “offensive” behav-

ior and unauthorized use of the building, and 

plaintiff was issued three no trespass notices. 

Ultimately, he was arrested and charged with 

trespass, but the charges were later dismissed 

without prejudice.

Plaintiff brought several claims under 42 

USC § 1983 against the Center director, the 

arresting officer and police chief, and the City, 

alleging First Amendment retaliation, malicious 

prosecution, and supervisory liability. Plaintiff 

also filed a state law claim for malicious abuse of 

process. The district court dismissed plaintiff’s 

constitutional law claims on qualified immunity 

grounds, and it dismissed the state law claim. 

Plaintiff argued on appeal that he sufficiently 

alleged the violation of his First Amendment 

right to peaceful assembly and protest. However, 

the Center was leased to various non-govern-

mental entities and was a nonpublic forum, so 

it was not the type of public forum in which the 

government must allow picketing and other 

forms of protest. Further, where the adverse 

action takes the form of an arrest and subsequent 

prosecution, the plaintiff must show an absence 

of probable cause. Here, the defendants had 

ample trustworthy information that would 

have led a reasonable officer to believe plaintiff 

had committed criminal trespass under New 

Mexico law. Therefore, plaintiff failed to make 

the required showing. Accordingly, plaintiff 

did not establish a claim for First Amendment 

retaliation.

Plaintiff also argued that if the panel over-

turns the district court’s qualified immunity 

determination as to the individual defendants, 

the supervisory claims must be revived. A 

municipality may not be held liable when there 

was no underlying constitutional violation by 

its officers. Because plaintiff did not establish a 

violation of a clearly established constitutional 

right, the supervisory liability claims were 

properly dismissed. 

Plaintiff also challenged the summary 

judgment on the state law claim. To state a 

claim for malicious abuse of process, plaintiff 

had to show that the criminal complaint was 

unsupported by probable cause, which he 

failed to do. The district court correctly granted 

summary judgment on this claim.

The dismissal of plaintiff’s First Amendment 

retaliation claims and the grant of summary 

judgment in favor of defendants on the remain-

ing claims were affirmed.

Nos. 19-4118 & 19-4120. Crowson v. Washing-
ton County State of Utah. 12/29/2020. D.Utah. 

Judge McHugh. 42 USC § 1983—Fourteenth 

Amendment—Eighth Amendment—Interlocu-

FROM THE COURTS   |   US COURT OF APPEALS FOR THE TENTH CIRCUIT

The Office of the Child’s Representative (OCR) is accepting applications in 
March 2020 for contract attorneys to serve as Guardians ad litem in all 22 of 

Colorado’s Judicial Districts in a variety of case types (Dependency, 
Delinquency, Adoption, Paternity, Mental Health, Truancy, and Probate). 

AAppppllyy  ttoo  bbeeccoommee  aann  OOCCRR  ccoonnttrraacctt  aattttoorrnneeyy  aatt    

titinnyyuurrll..ccoomm//AAppppllyyOOCCRR bbyy  MMaarrcchh  3311,,  22002211..  

LLeeaarrnn  mmoorree  aatt  wwwwww..ccoolloorraaddoocchhiillddrreepp..oorrgg..  

“My Guardian ad litem is a positive person in the community, and 
is always willing to help. TThhoossee  kkiinnddss  ooff  ppeeooppllee  mmaakkee  aa  hhuuggee  

ddiiffffeerreennccee  iinn  tthhee  wwoorrlldd..  In all my years of being in court and DHS, 
II''vvee  nneevveerr  hhaadd  ssoommeeoonnee  tthhaatt  vvoouucchheess  ffoorr  mmee  lliikkee  mmyy  GGAALL  ddooeess..” 

 

- A young client 
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tory Appeals—Qualified Immunity—Pendant 

Appellate Jurisdiction. 

Plaintiff was an inmate at the Washington 

County Jail. He suffered physical symptoms 

that a nurse and a doctor diagnosed as drug 

or alcohol withdrawal symptoms. Plaintiff’s 

condition deteriorated, and after seven days, 

he was transported to the hospital, where he 

was properly diagnosed with toxic metabolic 

encephalopathy. After plaintiff recovered, he 

brought claims against the nurse, the doctor, 

and Washington County (County) under 42 

USC § 1983, alleging various violations of the 

Eighth and Fourteenth Amendments. 

The individual defendants filed motions for 

summary judgment on the basis of qualified 

immunity, and the County also filed a motion 

for summary judgment. The district court denied 

the motions, concluding that (1) a reasonable 

jury could find that both individual defendants 

were deliberately indifferent to plaintiff’s serious 

medical needs, and it was clearly established 

that their conduct amounted to a constitutional 

violation; and (2) the treatment failures were an 

obvious consequence of the County’s reliance 

on the doctor’s infrequent jail visits and its lack 

of written protocols for monitoring, diagnosing, 

and treating inmates. 

On appeal, the individual defendants chal-

lenged the district court’s denial of qualified 

immunity. Qualified immunity shields officials 

from civil liability where their conduct does 

not violate clearly established statutory or 

constitutional rights that a reasonable person 

would have known. The Fourteenth Amendment 

prohibits deliberate indifference to a pretrial 

detainee’s serious medical needs. Under the 

Eighth Amendment, a pretrial detainee must 

show a sufficiently serious deprivation and 

that the prison official knew of and disregarded 

an excessive risk to inmate health or safety. 

The Tenth Circuit assumed, without deciding, 

that the harm plaintiff suffered met the objec-

tive component (serious deprivation) of the 

Eighth Amendment inquiry. As to the nurse, 

his role was to serve as a gatekeeper for other 

medical personnel. While he misdiagnosed 

the symptoms as withdrawal-related and could 

have done more for plaintiff, he contacted the 

doctor and notified the appropriate authorities, 

and thus was not deliberately indifferent to his 

gatekeeper role. The nurse was therefore entitled 

to qualified immunity.

As to the doctor, the Tenth Circuit assumed 

without deciding that he was deliberately indif-

ferent in not personally examining plaintiff or 

obtaining a blood test, and it analyzed whether it 

was clearly established that reaching a diagnosis 

without blood test results violated plaintiff’s 

rights where his symptoms were consistent 

Colorado lawyer assistanCe Program

The Colorado Lawyer Assistance Program (COLAP) is an independent and 
confidential program exclusively for judges, lawyers, and law students. 
Established by Colorado Supreme Court Rule 254, COLAP provides assistance with 
practice management, work/life integration, stress/anger management, anxiety, 
depression, substance abuse, and any career challenge that interferes with the 

ability to be a productive member of the legal community. COLAP provides referrals for a wide variety 
of personal and professional issues, assistance with interventions, voluntary monitoring programs, 
supportive relationships with peer volunteers, and educational programs (including ethics CLEs).

We would love to share our success stories, 
but they are completely confidential. 

For more information or for confidential assistance, please contact COLAP at 303-986-3345.
Visit our website at www.coloradolap.org.
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with either withdrawal or encephalopathy. 

The doctor’s diagnosis in the absence of blood 

test results fell between two lines of precedent. 

Because the conduct fell in a gray area, the Tenth 

Circuit concluded that not every reasonable 

official would have known it was a violation of 

plaintiff’s constitutional rights to proceed with 

a diagnosis in the absence of blood test results. 

The doctor was therefore entitled to qualified 

immunity.

The County contended that the Tenth Circuit 

should exercise pendant appellate jurisdiction to 

review the district court’s denial of its summary 

judgment motion. The Tenth Circuit had discre-

tion to exercise pendant appellate jurisdiction 

over the County’s appeal to the extent the issues 

raised were inextricably intertwined with the 

district court’s denial of qualified immunity. 

Plaintiff’s claim against the County for failure 

to train its nurses was inextricably intertwined 

because of the determination that the nurse 

did not violate plaintiff’s constitutional rights. 

Summary judgment should therefore have 

been granted as to that claim. The claim for 

reliance on policies and procedures that were 

deliberately indifferent to prisoners’ medical 

needs was not inextricably intertwined, because 

the Tenth Circuit did not decide whether the 

doctor violated plaintiff’s constitutional rights, 

instead concluding that the right was not clearly 

established.

The district court’s denials of summary 

judgment to the nurse and doctor were reversed, 

the district court’s denial of summary judgment 

to the County on the failure to train theory was 

reversed, and the County’s appeal for lack of 

appellate jurisdiction as to the systemic failure 

theory was dismissed for lack of jurisdiction.

No. 19-6093. Hooks v. Atoki. 12/29/2020. 

W.D.Okla. Judge McHugh. Civil Rights—42 USC 

§ 1983—Excessive Force—Deliberate Indifference.

Plaintiff pleaded no contest to two counts 

of assault and battery on a police officer and 

a drug-related charge in exchange for the dis-

missal of two other drug-related charges. He 

was sentenced to concurrent four-year terms of 

imprisonment. When defendant arrived at the 

county jail, the guard did not ask him about his 

gang affiliations, in violation of jail policy. Jail 

officials were aware of plaintiff’s “crips” gang 

affiliation but placed him in a pod reserved for 

members of the rival “bloods” gang. Plaintiff 

was attacked by several prisoners in the prison’s 

canteen area. 

Plaintiff filed civil rights claims against several 

officers and prison officials. He alleged that the 

two officers who arrested him removed him 

from a car and attempted to maneuver him to 

a police car without an explanation or the use 

of handcuffs. Plaintiff further alleged that the 

arresting officers wrestled with him in attempt 

to arrest him and one of the officers tased him. 

Plaintiff also alleged that when he dropped to 

the ground unmoving, the officer tased him 

again, and then the second officer placed him 

in a chokehold. Defendants filed motions to 

dismiss and for summary judgment, which the 

district court granted. 

On appeal, plaintiff contended that it was 

error for the district court to dismiss his excessive 

force claim. In analyzing an excessive force 

claim, the court must compare the plaintiff’s 

allegation to the offense he committed. Here, 

plaintiff pleaded no contest to a severe crime 

that inherently poses an immediate threat to 

officer safety. In addition, he alleged that he 

was actively resisting arrest. Consequently, the 

arresting officers were justified in employing 

some force against plaintiff, and he is therefore 

barred from recovering damages based on four 

alleged uses of force. However, an officer may 

be liable for excessive force against a suspect 

who no longer poses a threat. Accordingly, 

because it is plausible that the arresting officers 

were on notice that plaintiff no longer posed a 

threat after he collapsed on his stomach on the 

ground, he is not barred from pursuing claims 

against the arresting officers for the second taser 

deployment and the chokehold. 

Plaintiff also argued that the district court 

applied the wrong legal standard to the delib-

erate indifference claims. However, the district 

FROM THE COURTS   |   US COURT OF APPEALS FOR THE TENTH CIRCUIT
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court did not err in applying a subjective intent 

standard to these claims.

Plaintiff further contended that the district 

court erred in granting summary judgment to 

the prison guard. To prevail on this argument, 

plaintiff was required to demonstrate that the 

officer responded unreasonably to the attack. 

Here, the guard arrived with other guards within 

28 seconds of the initial assault, so no reasonable 

juror could conclude the officer responded 

unreasonably. The district court properly entered 

summary judgment as to the prison guard.

The dismissal of the excessive force claim 

was reversed and the claim was remanded for 

further proceedings. The summary judgment 

was affirmed.

No. 19-1304. United States v. Maynard. 
12/31/2020. D.Colo. Judge Briscoe. Tax Eva-

sion—US Sentencing Guidelines—Sufficiency 

of Evidence—Mandatory Victims Restitution 

Act Calculations—Plain Error.

Defendant was a former chief executive 

officer of two related telecommunications 

companies. At defendant’s direction, both 

companies deducted payroll taxes from em-

ployee paychecks but failed to pay them to the 

Internal Revenue Service (IRS). Defendant 

and the chief financial officer, an Australian 

citizen, moved money from the corporate bank 

account to defendant’s personal bank account to 

shield it from IRS levies. They also thwarted IRS 

collection efforts by failing to provide a full list of 

customers. Defendant also stopped forwarding 

health insurance premiums to the insurers, 

despite collecting the premium payments 

from employee paychecks. Further, defendant 

diverted employees’ 401(k) contributions, and 

the company failed to make promised matching 

contributions to the employees’ accounts.

Defendant was convicted of failing to pay 

corporate payroll taxes to the IRS and impeding 

the government’s investigation into the unpaid 

taxes (counts 1 and 2), conspiracy to steal or 

embezzle employee benefit plan and health 

care contributions that were made by employees 

(count 3), theft or embezzlement of employee 

benefit plan contributions (counts 4 through 

13), and theft or embezzlement of employee 

health care contributions (counts 14 through 

26). The district court sentenced him to 78 

months’ imprisonment. It also ordered him to 

pay restitution of $4,970,694.91 to the IRS, and 

restitution of $111,974.04 on the 401(k) counts 

and $185,921.91 on the health insurance-related 

counts to the employees.

On appeal, defendant argued that the district 

court erred in calculating his offense level for 

counts 1 and 2 when it determined that the 

loss amount under the sentencing guidelines 

was the total amount of taxes owed by the two 

companies. Here, the district court properly 

found that defendant’s litany of conduct was 

similar to tax evasion or willful failure to pay 

taxes. And though the payroll taxes were the 

legal obligation of the companies, defendant 

exercised complete control over both companies 

and took actions to prevent the IRS from levying 

corporate funds to recover the unpaid payroll 

taxes. Therefore, the court did not err.

Defendant also argued that his convictions 

on counts 14 through 26 were not supported 

by sufficient evidence. However, the evidence 

clearly established that defendant effectively 

stole withheld employee premium payments 

for healthcare. Defendant did not establish any 

error, let alone one that was plain. 

Defendant further argued that the district 

court plainly erred in calculating the restitution 

award for counts 4 through 13. The Mandato-

ry Victims Restitution Act, 18 USC § 3663A, 

limits restitution to the actual loss caused by 

the defendant’s offense of conviction. Here, 

the district court properly included both the 

amounts withheld from paychecks and the 

amounts that the employees expected to receive 

from employer matching funds, because the 

employees were enticed to participate in the 

401(k) program by the promise of the employer 

match.

Professionalism 
Matters

Enjoy some good, bad and ugly attorney behavior 
and earn 1 ethics credit in the process! 
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Coordinating Council 
offers entertaining and engaging 
vignettes that illustrate negative 
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You can preview the vignettes at 
cobar.org/professionalismvideos.

The Council’s speaker panel is also 
available to discuss professionalism 
matters with attorneys at local and 
specialty bar associations, sections, 
committees, law firms and other 
attorney gatherings.

Contact Katie Null at knull@cobar.org 
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Lastly, defendant contended that the district 

court plainly erred in calculating the restitution 

award for counts 14 through 26. However, 

the restitution amount properly included the 

amount of premium withholdings deducted 

from employee paychecks and the total amount 

of unpaid claims from the insurers. 

The convictions and sentence were affirmed.

No. 19-7049. United States v. Barrett. 
1/19/2021. E.D.Okla. Judge Matheson. Sixth 

Amendment Ineffective Assistance of Counsel—28 

USC § 2255—Prejudice Sufficient to Vacate Death 

Sentence—Mitigating Evidence.

Defendant shot and killed a state trooper 

when drug task force officers attempted to 

execute a warrant at his home in 1999. The 

evidence at trial and at the sentencing hear-

ing depicted defendant as having planned a 

lethal attack on police officers. In mitigation, 

defense counsel introduced testimony that 

defendant was a loved family member and a 

good person who was sorry for his crime. But 

defense counsel did not introduce evidence 

that defendant experienced abuse as a child; 

suffered from brain damage, bipolar disorder, 

and post-traumatic stress disorder; and struggled 

to exercise judgment in pressured situations. 

The jury recommended, and the court imposed, 

the death penalty. 

In 2012, defendant petitioned for relief 

under 28 USC § 2255. The Tenth Circuit reversed 

and remanded for the district court to hold an 

evidentiary hearing on whether trial counsel 

was deficient in not investigating defendant’s 

background and mental health, and to deter-

mine whether he suffered prejudice from any 

deficiency in the penalty phase. A magistrate 

judge recommended a finding of deficient 

performance and resulting prejudice. Although 

it found counsel’s performance deficient, the 

district court rejected the finding of prejudice 

and denied relief. It granted a certificate of 

appealability on the prejudice issue.

On appeal, defendant argued that the district 

court should have adopted the magistrate judge’s 

recommended finding that defense counsel’s 

deficient performance caused prejudice. In 

claims of ineffective assistance of counsel 

under the Sixth Amendment, a defendant must 

show that counsel’s performance fell below an 

objective standard of reasonableness and the 

deficient performance resulted in prejudice. 

Where only a unanimous jury may impose 

the death penalty, the question is whether it 

is reasonably probable that at least one juror 

would have struck a different balance. Evidence 

of childhood abuse, neglect, and instability can 

play a significant role in mitigation. The Tenth 

Circuit analyzed the aggravating and mitigating 

evidence and concluded that if defense counsel 

had presented evidence of defendant’s mental 

impairments and childhood abuse at sentencing, 

there was a reasonable probability that at least 

one juror would have recommended a life 

sentence rather than a death sentence. 

The finding of no prejudice was reversed, 

the death sentence was vacated, and the case 

was remanded for resentencing. 
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2021 COA 1. No. 17CA1896. People v. Raider Jr. 
Criminal Law—Motor Vehicle—DUI—Expressed 

Consent Statute—Warrant—Forced Blood Draw.

An officer responded to a call about an 

unauthorized car in a handicapped parking 

space. When he approached the car, the officer 

noticed that defendant’s eyes were bloodshot 

and watery, his speech was slurred, and his 

breath smelled of alcohol. Defendant refused 

to perform roadside maneuvers and testing 

pursuant to Colorado’s Expressed Consent 

Statute. After learning that defendant had several 

prior DUI convictions, the second officer on the 

scene applied for a search warrant to conduct a 

blood draw. When the warrant was issued about 

an hour later, defendant’s blood was drawn, 

and testing revealed that his blood had an 

alcohol content of .188 and contained the active 

components of marijuana. The prosecution 

charged defendant with felony DUI (three 

or more prior convictions) and obstructing a 

peace officer. Before trial, defendant sought to 

suppress evidence from the forced blood draw. 

The trial court denied the request, concluding 

that the Expressed Consent Statute doesn’t apply 

where a blood draw is authorized by a warrant. 

A jury found defendant guilty of both charges.

On appeal, defendant argued that the forced 

blood draw violated the Expressed Consent 

Statute because the statute permits officers 

to require testing of DUI or DWAI suspects in 

only four specified circumstances, which do 

not include obtaining a warrant. Under the 

Expressed Consent Statute, a motor vehicle 

driver is deemed to have consented to take a 

blood or breath test when requested by a law 

enforcement officer having probable cause 

to believe the driver is under the influence of 

alcohol, drugs, or both. The driver may refuse 

to take such a test, subject to penalties for 

that refusal. If a driver refuses testing, a law 

enforcement officer may require the driver to 

submit to a blood test if the officer has probable 

cause to believe the driver has committed crim-

inally negligent homicide, vehicular homicide, 

assault in the third degree, or vehicular assault. 

If a driver refuses testing and an officer lacks 

probable cause that the driver has committed 

one of these enumerated offenses, the officer 

may not require the driver to submit to testing 

by obtaining a search warrant. Here, defendant’s 

forced blood draw and testing was pursuant 

to a warrant but unsupported by probable 

cause that defendant had committed one of 

the enumerated offenses and was therefore 

illegal. Further, the admission of the inculpatory 

test results substantially influenced the jury’s 

verdict. Accordingly, the trial court erred by 

admitting defendant’s blood test results, and 

the error was not harmless.

The judgement of conviction was reversed 

and the case was remanded for a new trial on 

both charges.

January 14, 2021

2021 COA 2. No. 19CA0438. McWhinney 
Centerra Lifestyle Center LLC v. Poag & 
McEwen Lifestyle Centers-Centerra LLC. 
Torts—Intentional Torts—Fraudulent Con-

cealment—Intentional Interference with Con-

tractual Obligations—Intentional of Breach 

of Contract—Economic Loss Rule—Delaware 

Law—Breach of Contract. 

McWhinney Holding Company, LLLP 

(McWhinney) and Poag and McEwen Lifestyle 

Summaries of 
Published Opinions

Centers, LLC (PMLC), through their respective 

subsidiaries McWhinney Centerra Lifestyle 

Center LLC (MCLC) and Poag & McEwen 

Lifestyle Centers-Centerra LLC (P&M), formed 

Centerra LLC to acquire, develop, own, and 

operate an upscale shopping center. MCLC 

provided the capital, land, and an established 

public-private partnership with city and county 

entities for infrastructure financing. P&M served 

as the managing member of the joint venture. 

An operating agreement (the Agreement) was 

created to govern Centerra LLC. MCLC and 

P&M signed the Agreement, and McWhinney 

and PMLC signed as guarantors of certain 

provisions. 

The joint venture failed, and MCLC sued 

P&M, asserting a breach of contract claim 

based on the Agreement and seven tort claims. 

Four of the tort claims were dismissed. After a 

bench trial, the district court concluded that 

P&M breached both its fiduciary duties and 

contractual obligations under the Agreement, 

and it awarded $42,006,032.50 to MCLC in 

damages plus interest.

On appeal, P&M contended that the district 

court erred when it found P&M breached the 

Agreement because the court improperly (1) 

imposed fiduciary duties on P&M, (2) found 

that P&M breached its obligations under the 

Agreement, and (3) calculated damages. The 

Court of Appeals applied Delaware law as 

required by the Agreement. Delaware LLC 

managers owe traditional fiduciary duties of 

loyalty and care to an LLC and its managers, 

and nothing in the Agreement eliminated those 

duties. Therefore, P&M owed the fiduciary 

duties of care and loyalty to MCLC under the 

Agreement. Second, a party is excused from 

performance of its contractual obligations if 

the other party commits a material breach of 

the contract. Here, the district court properly 

found that P&M breached its obligations under 

the Agreement on multiple occasions, including 

when it (1) purchased a forward swap on behalf 

of Centerra LLC; (2) entered into a $40 million 

mezzanine loan and purposefully withheld, 

concealed, and misrepresented material facts 

about the loan and its effect on Centerra LLC’s 

operations to get MCLC’s consent; and (3) failed 

to secure permanent financing. Finally, the 
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district court’s method of calculating damages 

complied with Delaware’s law on expectation 

damages. 

On cross-appeal, MCLC contended that 

the district court erred by dismissing MCLC’s 

common law intentional tort claims after ap-

plying the economic loss rule. The Agreement’s 

choice of law provision applies only to contract 

claims, and the related tort claims are governed 

by Colorado law. In Colorado, the economic 

loss rule provides that a party suffering only 

economic loss from the breach of an express or 

implied contractual duty may not assert a tort 

claim for the breach without an independent 

duty of care under tort law. In most instances 

the economic loss rule will not bar intentional 

tort claims. Here, the district court erred when 

it applied the economic loss rule to bar MCLC’s 

common law intentional tort claims of fraud-

ulent concealment, intentional interference 

with contractual obligations, and intentional 

inducement of breach of contract because each 

of these claims stems from a duty based in tort 

law independent of the Agreement. However, 

the economic loss rule barred MCLC’s civil 

conspiracy claim because as signatories to the 

contract, P&M and PMLC’s duty not to conspire 

to breach the contract stemmed solely from the 

Agreement itself. 

The judgment and award of damages in 

the breach of contract claim were affirmed. 

The order dismissing MCLC’s tort claim of 

civil conspiracy was affirmed, but the order 

dismissing MCLC’s tort claims of fraudulent 

concealment, intentional interference with 

contractual obligations, and intentional in-

ducement of breach of contract were reversed. 

The case was remanded for further proceedings 

on those claims.

2021 COA 3. No. 19CA2084. In re Marriage 
of Crouch. Family Law—Modification of 

Decision-Making Responsibility—Medical 

Decisions—Burden of Proof—Religion—En-

dangerment Standard.

The parties are divorced. Their parenting 

plan provides for joint medical decision-making 

and that, absent their mutual agreement or 

court order, their children won’t be vaccinated. 

Father filed a motion to modify the parenting 

plan to allow him sole medical decision-making 

responsibility and to vaccinate the children. 

Mother objected based, in part, on her religious 

beliefs. Following a hearing, the district court 

found that remaining unvaccinated endangers 

the children’s health, but based on mother’s 

objection, it required father to prove substantial 

harm to the children to overcome mother’s right 

to exercise religion freely. The court further 

found that father failed to meet the additional 

burden and denied his motion.

On appeal, father argued that the trial 

court erred by making inconsistent findings 

under the endangerment standard. Here, when 

considering father’s request to modify the 

allocation of decision-making responsibility 

between him and mother, the court erred by 

imposing a heightened burden on father to 

show substantial harm, which is a burden only 

relevant to show a compelling state interest 

under a strict scrutiny analysis. Instead, once 

the court found that father met his burden to 

show that the failure to vaccinate endangers 

the children’s physical health and the risks of 

vaccination are extremely low compared to its 

benefits, it should have proceeded to consider 

whether the harm likely to be caused by changing 

decision-making responsibility outweighed the 

benefits to the children. 

Father also argued that the district court 

erred by failing to apply a strict scrutiny analysis 

to mother’s religious rights objection. Based on 

the above reasoning that a strict scrutiny analysis 

is not required when allocating decision-making 

responsibility between parents, the Court of 

Appeals rejected this claim.

Father also contended that the district court 

erred by not recognizing his constitutional rights 

to parent and travel, and by failing to properly 

weigh his and mother’s competing rights. 
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On remand, the parents’ constitutional rights 

should be considered like any other factor that 

informs whether the harm likely to be caused by 

a reallocation of decision-making responsibility 

is outweighed by the advantage of the change. 

The order was reversed and the case was 

remanded for the court to reconsider father’s 

motion by applying the endangerment standard 

consistent with this opinion.

January 21, 2021
 

2021 COA 4. No. 20CA0859. People in the 
Interest of R.J.B. Juvenile Law—Dependency 

and Neglect—Termination of Parent-Child Legal 

Relationship—Due Process—Remote Hearing.

The Denver Department of Human Services 

moved to terminate mother’s legal relationship 

with her child. The juvenile court denied moth-

er’s motion to continue the termination hearing. 

In accordance with a juvenile court directive, the 

court held the contested termination hearing via 

the electronic platform Webex, and it terminated 

mother’s parental rights.

On appeal, mother contended that the 

juvenile court abused its discretion by denying 

her request to continue the termination hearing 

because the need to hold the hearing via Webex 

constituted good cause. Because the child was 

under age 6 when the dependency and neglect 

petition was filed, the expedited permanency 

planning provisions applied. Therefore, mother 

had to show good cause for the continuance 

and that the delay would be in the child’s best 

interests. Here, mother failed to show that the 

Webex hearing would create a fundamentally 

unfair proceeding and thus did not establish 

good cause. She also did not show that delaying 

the hearing was in the child’s best interests. Ac-

cordingly, the court did not abuse its discretion.

Mother also argued that the juvenile court 

violated her right to due process by conducting 

the termination hearing via Webex. However, 

mother received notice of the hearing and had 

the opportunity to be heard, and she was repre-

sented by court-appointed counsel throughout 

the proceeding. Further, the juvenile court 

provided mother with substantially similar 

procedures to those available at an in-person 

termination hearing. Therefore, mother was 

afforded due process.

Mother further argued that the juvenile 

court erred by determining that an allocation 

of parental responsibilities (APR) to the child’s 

godmother wasn’t a less drastic alternative to 

termination. Here, mother was unfit to care 

for the child, and an APR would not provide 

the child with the permanency and stability he 

needed. Therefore, the juvenile court did not err.

The judgment was affirmed.

2021 COA 5. No. 20CA0897. People in the 
Interest of L.B-H-P. Juvenile Law—Dependency 

and Neglect—Termination of Parent-Child 

Legal Relationship—Magistrates—Petition for 

Review—Timeliness—Excusable Neglect.

A magistrate terminated the parent-child 

legal relationship between mother and the 

child. Mother sought juvenile court review of 

the termination order, but the juvenile court 

denied her request because it was untimely.

On appeal, mother contended that the juve-

nile court abused its discretion by denying her 

petition for review of the magistrate’s termination 

order. A juvenile court has jurisdiction to consider 

a late-filed petition for review in dependency 

and neglect cases when the delay results from 

excusable neglect. Here, mother’s counsel’s 

reasons for the late filing were that (1) she 

mistakenly believed the filing deadline was 14 

days rather than seven, because that timeframe 

applies to other proceedings under the Children’s 

Code; and (2) she had to attend three medical 

appointments related to her high-risk pregnancy 

and represent another client in a termination 

hearing lasting a day and a half. A counsel’s failure 

to act because of carelessness, negligence, or 

other work obligations is not excusable neglect, 

and the existence of different deadlines is not 

an unusual circumstance that would cause a 
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reasonably careful person to neglect a duty. 

Further, counsel’s need for medical care was not 

so physically or mentally disabling as to render 

her unable to file for the requested relief or seek 

an extension of time. Accordingly, the juvenile 

court did not abuse its discretion. 

The judgment was affirmed.

January 28, 2021

2021 COA 6. No. 18CA0775. People v. Abad. 
Criminal Law—Sexual Exploitation of a Child—

Authentication—Evidence—Hearsay—Consti-

tutional Law—Double Jeopardy—Multiplicity.

Investigator Donahue received a cyber 

tip from the National Center for Missing and 

Exploited Children about photographs uploaded 

to a Dropbox account. Based on information 

obtained during Donahue’s investigation, police 

obtained a search warrant for defendant’s home, 

where they seized two cell phones containing 

sexually exploitative images and videos of 

children. A jury convicted defendant of eight 

class 4 felonies and one class 6 felony of sexual 

exploitation of a child.

On appeal, defendant contended that 

the district court erred by admitting the im-

ages found in Dropbox because they were 

not properly authenticated. Here, Donahue 

testified that he sent a records production 

request to Dropbox, which responded with 

the subscriber information for the account. It 

included defendant’s name, an email address, a 

list of IP addresses, and a thumb drive with the 

contents of the account. Donahue’s testimony 

was sufficient to authenticate the printed images 

as sexually exploitative images of children from 

the Dropbox account. Accordingly, the district 

court did not abuse its discretion by admitting 

the Dropbox images.

Defendant also argued that the district court 

erred by admitting certain evidence related to 

the cell phones. The district court did not abuse 

its discretion by allowing witness testimony 

about the data extraction reports of the cell 

phones or by admitting printed images from 

the phones as evidence. 

Defendant further contended that his nine 

convictions were multiplicitous in violation of 

double jeopardy. Consistent with People v. Bott, 

2020 CO 86, simultaneous possession of more 

than 20 sexually exploitative items constitutes a 

single offense, and by extension, simultaneous 

possession of more than one sexually exploitative 

video constitutes a single offense. Here, the fact 

that sexually exploitative material was found 

on three different electronic devices or storage 

sites, standing alone, does not establish factually 

distinct offenses justifying multiple convictions 

and punishments. Consequently, defendant’s 

convictions were multiplicitous and violate 

double jeopardy. 

The convictions were merged and the case 

was remanded for resentencing, if necessary. 

The judgment was otherwise affirmed.

2021 COA 7. No. 19CA1211. Johnson v. Rowan 
Inc. Arbitration—Health Care Availability Act.

The Johnsons admitted their seriously ill 

adult daughter to Rowan Community (Row-

an), a long-term care facility. As part of the 

admission process, Rowan’s social services 

director required the Johnsons to sign a stack 

documents, one of which was an arbitration 

agreement (the agreement). Either or both of the 

Johnsons signed the documents. The Johnsons’ 

daughter died less than two months later, and 

the Johnsons sued various entities connected to 

Rowan for wrongful death, among other causes 

of action. Rowan moved to compel arbitration 

based on the agreement. The district court 

denied the motion. 

On interlocutory appeal, Rowan argued that 

the district court erred in declining to enforce 

the agreement. The Health Care Availability Act 

(HCAA) requires a health care provider to (1) 

give the patient a written copy of any arbitration 

agreement he or she signs and (2) itself sign the 

arbitration agreement. Here, Rowan did not 

provide the Johnsons with a written copy of the 
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agreement, and no Rowan representative signed 

the agreement. Rowan did not substantially 

comply with the HCAA, and the agreement 

was unenforceable. Accordingly, the district 

court did not err.

The order was affirmed.

2021 COA 8. No. 19CA1636. Defend Colorado 
v. Governor Polis. Air Quality Control Com-

mission—Clean Air Act—National Ambient Air 

Quality Standards.

Defend Colorado is a nonprofit organization 

that advocates for policies and regulations con-

sistent with clean air legislation. The Colorado 

Department of Public Health and Environment 

(CDPHE) administers and enforces air quality 

control programs in Colorado. As part of its 

regulatory duties, CDPHE submits quarterly 

data of recorded levels of ozone at monitoring 

stations to the US Environmental Protection 

Agency (EPA). By May 1 of each year CDPHE 

must also submit to the EPA an air monitoring 

data certification letter certifying that its previous 

year’s data submissions were accurate and 

complete. 

In February 2019, Defend Colorado pe-

titioned the Colorado Air Quality Control 

Commission (Commission) to hold public 

hearings and issue a declaratory order requiring 

CDPHE to include supplemental information 

in its May 2019 certification intended to show 

the EPA that the recorded ozone levels in the 

Denver Metropolitan/North Front Range would 

have been lower, and would not have exceeded 

national ambient air quality standards for the 

2015–17 period, if not for emissions from foreign 

countries and “exceptional” events such as 

forest fires. The Commission declined to decide 

the petition. Defend Colorado then brought a 

complaint in district court for declaratory and 

injunctive relief against the Commission and 

Governor Polis, asserting four claims for relief. 

The Commission and Governor Polis moved 

to dismiss, and the district court dismissed 

the petition. 

On appeal, Defend Colorado argued that the 

district court erred by dismissing its claims under 

CRCP 12(b)(1) for lack of standing. However, 

the certification is a ministerial function of 

CDPHE over which the Commission has no 

oversight authority. Because the Commission 

could not grant the relief sought in Defend 

Colorado’s petition, it suffered no injury to a 

legally protected interest and thus does not 

have standing to assert its first two claims. 

Accordingly, the district court did not err in 

dismissing these claims. 

Defend Colorado also argued that the district 

court erred by dismissing its third claim against 

the Governor and Commission and its fourth 

claim against the Governor for failure to state 

a claim on which relief can be granted. Defend 

Colorado asserted that the Governor improperly 

influenced the Commission in its decision to 

deny Defend Colorado’s petition. First, because 

the Commission has no oversight over the certi-

fication, no action taken by the Governor could 

have influenced it. Further, the complaint had 

no factual allegations to support its conclusory 

allegations. Therefore, the district court did not 

err in dismissing Defend Colorado’s third and 

fourth claims for relief because the substantive 

law does not support those claims.

Defend Colorado also argued that the district 

court erred by dismissing its first, second, 

and third claims without first receiving and 

considering the entire certified administrative 

record. However, Defend Colorado provided 

no authority requiring a court to review the 

entire administrative record before deciding 

a threshold standing issue. Further, because 

the matter was resolved before an answer date 

was established, the record was not due under 

CRCP 106(1)(4)(III). Therefore, the district 

court did not err. 

The judgment was affirmed.

2021 COA 9. No. 20CA1116. People v. Pen-
nington. Prison Population Reduction and 

Management Act—Retroactive Application—

Separation of Powers.

Pennington was serving time in Larimer 

County Community Corrections for two drug 

felonies. She left the facility in February 2020 

and never returned. Pennington was later 

arrested and charged with escape, a class 3 

felony. In the interim, the Prison Population 

Reduction and Management Act (PPRMA) 

became law. The PPRMA redefined felony 

escape so that the act of leaving and failing to 

return to a community corrections facility is 

no longer an escape and instead constitutes 

the new misdemeanor offense of unauthorized 

absence. After her arrest, Pennington moved to 

dismiss the felony escape charge and argued that 

she could only be charged with unauthorized 

absence. The district court denied the motion 

but ruled that the PPRMA applies retroactively 

and amended the escape charge to a charge of 

unauthorized absence.

On appeal, the prosecution argued that the 

district court erred by applying the PPRMA 

retroactively. However, the PPRMA does not 

state that it only applies prospectively, and its 

changes are ameliorative in nature. Accordingly, 

the PPRMA applies retroactively, and the district 

court did not err.

The prosecution also argued that the district 

court erred by amending Pennington’s charge 

because it violated the separation of powers 

between governmental entities. The district 

court infringed on the separation of powers 

when it sua sponte amended Pennington’s 

criminal charge, and it therefore erred. 

The dismissal of the escape charge was 

affirmed. The amendment of the felony es-

cape charge to one of unauthorized absence 

was reversed and the case was remanded for 

dismissal of the amended charge. 
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The Colorado Bar Foundation advances justice by supporting legal services and law-related education with 
a focus on three primary areas: (1) expanding the delivery of legal services, (2) promoting law-related 
education, and (3) improving the administration of justice. 
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Lawyer Trust Account Foundation and smaller grants (averaging about $3,000) to other nonprofits.  While 
the average amount of the grants may seem small, they are significant to the organizations that receive 
them. 
 
One of the 2020 grant recipients is The CBA Mock Trial Program (pictured below).  The Mock Trial program 
is an important program that helps create a pipeline of young people interested in the law. It has helped 
many students choose their career path. The program consists of nine regional tournaments and the state 
tournament. The winner of the state tournament goes on to participate in the national tournament.  

 
In a typical year, the program 
has approximately 100 
teams, of which 24 will go on 
to the state tournament. 
Each of these tournaments 
has many moving parts and 
involves large numbers of 
volunteers, students, coaches 
and parents.  

 

The CBF grant has been invaluable in allowing the program to help the regional 
tournaments pay for food for their many volunteers, security at the courthouse 
or any other unforeseen costs associated with hosting a tournament.  
 
 
 

CBF grants are made possible by the generous support by Colorado Bar Fellows and other donors.   Please 
consider joining us by making a donation or contact us to learn more about becoming a Bar Fellow.  For 
more information, go to www.coloradobarfoundation.org or contact Bar Fellows President Sarah Adelson 
(saadelson@hollandhart.com), CBF Board of Trustees Chair Loren Brown (lorenbrown@colo-law.com) or 
Elizabeth Akalin (eakalin@cobar.org). 
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January 11, 2021

2021 CO 1. No. 19SC44. In re Marriage of 
Hogsett and Neale. Common Law—Divorce—

Marriage and Cohabitation.

The Supreme Court revisited the test for 

proving a common law marriage that the Court 

articulated over three decades ago in People v. 

Lucero, 747 P.2d 660 (Colo. 1987). Because many 

of the indicia of marriage identified in Lucero 

have become less reliable, particularly in light 

of the recognition of same-sex marriage and 

other social and legal changes, the Court refined 

the test and held that a common law marriage 

may be established by the mutual consent 

or agreement of the couple to enter the legal 

and social institution of marriage, followed by 

conduct manifesting that mutual agreement. The 

core inquiry is whether the parties intended to 

enter a marital relationship—that is, to share a 

life together as spouses in a committed, intimate 

relationship of mutual support and obligation.

Summaries of 
Published Opinions

In this case, the Court applied the refined 

Lucero test and concluded that no common law 

marriage existed. The Court therefore affirmed 

the Court of Appeals’ judgment.

2021 CO 2. No. 19SC234. In re Estate of Yud-
kin. Common Law—Divorce—Marriage and 

Cohabitation.

In this case, the Supreme Court applied the 

updated common law marriage test announced 

today in In re Marriage of Hogsett and Neale, 2021 

CO 1, __ P.3d __, emphasizing that a common 

law marriage finding depends on the totality 

of the circumstances, and no single factor is 

dispositive. The Court determined that it is 

unclear from the record whether the parties 

mutually agreed to enter into a marital relation-

ship. Moreover, the Court noted that while the 

magistrate’s treatment of certain evidence may 

have been appropriate under People v. Lucero, 

747 P.2d 660 (Colo. 1987), it does not account 
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Our dynamic interactive virtual conferences showcase practical sessions 
taught by experienced attorneys, professionals, scholars, and judicial 
officers. Get the latest updates, check out our networking lounges, and 
download on-demand sessions, all from the comfort of your desk, couch 
or porch.

IP Institute 
June 3-4, 2021

IP Fundamentals
June 2, 2021

Estate Planning Retreat 
June 10-12, 2021

Solo Small Firm Conference 
June 16-18, 2021

Real Estate Symposium 
July 15-17, 2021

Family Law Institute 
August 19-21, 2021

Elder Law Retreat 
August 26-28, 2021

www.cle.cobar.org  •  Call (303) 860-0608  •  Toll-free (888) 860-2531
The nonprofit educational arm of the Colorado Bar Association and the Denver Bar Association

World-class CLEs  
from wherever  
you are in the world
Virtual Summer Conferences 2021
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component to be added in enough time for planning, we will consider additional events.
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for the legal and social changes to marriage 

acknowledged in Hogsett. The Court therefore 

vacated the Court of Appeals’ judgment and 

remanded with instructions to return the case 

to the probate court to reconsider whether the 

parties entered into a common law marriage 

under the refined test announced in Hogsett.

2021 CO 3. No. 19SC1004. In re Marriage of 
LaFleur and Pyfer. Common Law Marriage—

Void Ab Initio—Retroactivity.

The Supreme Court reviewed whether a 

common law same-sex marriage entered in Col-

orado may be recognized as predating Colorado’s 

recognition of formal same-sex marriages. The 

Court held that state law restrictions on same-sex 

marriage deemed unconstitutional in Obergefell 

v. Hodges, 576 U.S. 664 (2015), cannot serve as 

an impediment to the recognition of a same-sex 

marriage predating that decision. The Court 

therefore affirmed the district court’s conclusion 

that the parties here were not, as a matter of 

law, barred from entering into a common law 

marriage. The Court also affirmed the district 

court’s determination that the parties in fact 

entered into a common law marriage in 2003. 

The Court reversed the district court’s division 

of property and award of spousal maintenance, 

however, and remanded with instructions to 

make further findings in accordance with CRS 

§§ 14-10-113 and -114.

2021 CO 4. No. 20SC225. Schaden v. DIA Brew-
ing Co., LLC. CRCP 15(a)—CRCP 59—CRCP 

60—Amendments—Finality—Futility.

This case required the Supreme Court to 

determine whether, after a district court enters 

an order dismissing an action pursuant to CRCP 

12(b)(1), CRCP 15(a) gives the plaintiff the right 

to amend its complaint as a matter of course and 

without leave of the court or the consent of the 

defendant, or whether such a dismissal results 

in a final judgment that cuts off the plaintiff’s 

right to amend as a matter of course.

Reading CRCP 15(a) harmoniously with 

CRCP 59 and CRCP 60, the Court concluded 

that a final judgment cuts off a plaintiff’s right 

to file an amended complaint as a matter of 

course under CRCP 15(a). Accordingly, because 

the dismissal order at issue constituted a final 

judgment, plaintiff here did not have the right 

to amend its complaint as a matter of course 

but rather was obligated, if it wished to amend, 

to seek relief from the judgment and to file a 

motion requesting leave to amend or indicating 

that defendants had consented in writing to the 

filing of an amended complaint.

Nonetheless, in the circumstances presented, 

the Court deemed it appropriate to consider 

the viability of the amended complaint and 

FROM THE COURTS   |    COLORADO SUPREME COURT
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Your online solution  
for forms, documents, 

and checklists
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8 8     |     C O L OR A D O  L AW Y E R     |     M A R C H  2 0 2 1

TITLE   |    SUB TITLE

These summaries of Colorado Supreme 
Court published opinions are provided 
by the Court; the CBA cannot guarantee 
their accuracy or completeness. Both the 
summaries and full opinions are available 
on the CBA website and on the Colorado 
Judicial Branch website.

concluded, contrary to the district court, that 

the amended pleading is not futile but rather 

states viable claims for relief.

Accordingly, the Court affirmed the judgment 

of the division below, albeit on different grounds, 

and remanded the case with directions that 

the case be returned to the district court with 

instructions that the court accept plaintiff ’s 

amended complaint for filing, after which 

defendants may respond in the ordinary course.

January 19, 2021

2021 CO 5. No. 19SC356. Perez v. People. 
Criminal Law—Miranda Warnings—Public 

Safety Exception to Miranda. 

As defendant was being arrested after a 

lengthy foot pursuit, the arresting officer found 

two live shotgun shells in defendant’s pocket. 

The officer asked, “Where’s the gun?” Defendant 

responded that he had thrown the gun away. 

Defendant was charged with possession of a 

dangerous weapon by a previous offender. At 

a suppression hearing, defendant argued that 

his answer should be suppressed because the 

statement was obtained in violation of Miranda 

v. Arizona, 384 U.S. 436 (1966). Ultimately, 

defendant’s answer to the question was admitted 

at trial under the public safety exception to 

Miranda, and he was convicted. The Court 

of Appeals affirmed, holding that the public 

safety exception did not apply but the error 

was harmless. 

Defendant petitioned the Supreme Court 

for certiorari review. Whether the public safety 

exception applies turns on whether, under 

the totality of the circumstances, the officer’s 

questioning relates to an objectively reasonable 

need to protect the public from immediate 

danger, not whether the officer had “every 

reason to believe” that a weapon was in play. 

Moreover, whether an officer was aware of the 

existence of a potential weapon at the time of 

dispatch is not dispositive; the relevant time 

to evaluate whether there was an objectively 

reasonable need to protect the public is when 

the officer asked the question. Accordingly, 

the Court held that the public safety exception 

applied and affirmed on other grounds.

January 25, 2021

2021 CO 6. No. 20SA32. Mike & Jim Kruse 
Partnership v. Cotton. Water Law—Water Decree 

Interpretation—Extrinsic Evidence. 

A partnership filed an application with the 

water court asking it to interpret a 1933 water 

decree as assigning certain creek water to a 

ditch. The water court relied on a 1936 aerial 

photograph to find that the decree is ambiguous 

as to whether the creek water is a decreed 

source. To resolve the ambiguity, the water 

court relied on further evidence extrinsic to the 

1933 proceedings. Ultimately, the water court 

concluded that the water at issue is decreed 

to the ditch. 

The Supreme Court identified some tension 

in its jurisprudence on decree interpretation but 

did not resolve that tension because the three 

available approaches produce the same outcome 

in this case. Whether the Court examined just 

the text of the decree, or the decree plus the 1933 

testimony and statements of claim, or the decree 

and all the materials from the 1933 proceedings, 

the results are identical: The creek water at issue 

is not decreed to the ditch. Further, under any of 

the possible methods of decree interpretation, 

evidence extrinsic to the original proceedings 

is admissible only to resolve an ambiguity, not 

to create one. Therefore, the water court erred 

in relying on the 1936 photograph to find the 

decree ambiguous. 

The water court’s order was reversed and the 

case was remanded for further proceedings. 

TRUSTED

CBA Find A Lawyer is now 

We’ve added more categories and eased 
searchability so that your practice is more 
visible to a wider range of clients.

Be sure to log into LicensedLawyer.org/CO 
using your FindALawyer password to update 
your bio. Email memberhsip@cobar.org or call 
303-860-1115, ext. 1 for questions and support.
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 Deeper discounts for firms with 3 attorneys or more
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 For attorneys aged 65+
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Collaborate 
Strike up conversations with members, share best practices, and upload documents and links.

Learn 
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Network 
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Log on and explore community.cobar.org.

Continue Exploring Community CBA!
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BUSINESS 
SERVICES
ABA Books

 ■  CBA members receive a 15% discount on 

ABA books. Use code PAB8ECOB. Visit 

www.americanbar.org/products.

 Clio
 ■  Clio’s industry-leading, cloud-based 

solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount. Visit www.goclio.com/landing/

cobar.

 
Discovery Genie

 ■  On-demand system for reviewing, 

organizing, indexing, and producing 

electronic files. CBA members save 

20% on subscription charges. Visit 

www.discoverygenie.com. Use code 

CBAMEMBER. 

TheFormTool and Doxsera
 ■  Document assembly and automation 

software that can help you reduce 

documentation errors. Easy to use, 

wicked smart. Save 10% by visiting www.

theformtool.com/links/cba.

 

Indexed I/O
 ■  A premium eDiscovery solution, without 

the expensive price tag. Indexed I/O 

provides a scalable, cloud-based solution. 

CBA members receive a discount. Visit 

www.indexed.io/cobar.

Konica Minolta 
 ■  Law firms’ technology demands are 

critical. CBA members receive a rebate 

on hardware purchases. Contact Alyse 

Kochenberger at akochenberger@kmbs.

konicaminolta.us. 

Lenovo
 ■  Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 

30% off the public web price with access 

to flash sales. Visit http://1800members.

com/cobar.

MGMT HQ
 ■  MGMT HQ offers access to monthly 

webinars, white papers, Affinity 

University, and more. Give your team 

the kind of practical, real-world training 

it needs to grow and thrive. Use code 

COBARMEMBER for a 100% discount. 

Visit www.cobar.org/lpm.

MyCase
 ■  MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

Office Depot
 ■  Save up to 80% on office supplies. Visit 

http://1800members.com/cobar.

Page Vault
 ■  On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. Visit page-vault.com/

partners/Colorado-bar-association. 

Practice Panther
 ■  The leading and most user-friendly 

provider of cloud-based practice 

management and billing software for law 

firms. Receive 15% off your first year. Visit 

www.cobar.org/perks#34081-business-

services.

Ruby Receptionists
 ■  Save 6% on this virtual receptionist 

service. Call (866) 611-7829 or visit www.

callruby.com.  

MEMBERSHIP 
PERKS

Full details on all membership perks are available at www.cobar.org. 
For more information, contact Heather Martinez at hmartinez@cobar.org.
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Simple Law
 ■  Manage cases and a practice. Add your 

free attorney profile and start your free trial 

today. Visit www.simplelaw.com.

Smokeball
 ■  Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process. Visit https://info.

smokeball.com/colorado-bar-association-

members.

UPS
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

The UPS Store
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

WordRake
 ■  WordRake software instantly edits briefs, 

letters, and other documents for clearer, 

more concise writing. Save 10% with code 

COBAR. Visit www.wordrake.com.  

FINANCIAL 
SERVICES
ABA Retirement Funds

 ■   Providing affordable 401(k) plans 

exclusively to the legal community for 

50 years. Call (866) 812-3580 for a free 

consultation or visit www.abaretirement.

com.

LawPay
 ■  Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription. Call (866) 

376-0950 or visit www.lawpay.com/cobar.

 
Options Credit Union

 ■  Options Credit Union was founded in 1979 

by the Denver Bar Association. Visit www.

optionscreditunion.com.  

PERSONAL 
SERVICES

the ART, a Hotel
 ■  This luxurious hotel creates an 

unparalleled experience. Call (303) 572-

8000 and use code negcodenbar for special 

room rates.

Brooks Brothers
 ■  Receive a 15% discount when you sign up for 

a Brooks Brothers Corporate Membership 

Card. Call (866) 515-4747 or visit www.

membership.brooksbrothers.com; use code 

15201 and pin code 47841.

Car Rental Discounts
 ■  Avis: (800) 331-1212, account #A745900

 ■ Dollar: (800) 800-4000, account # 3065062

 ■ Hertz: (800) 654-3131, (800) 654-3131,

account #2177879

 ■ National: (800) 227-7368, account #5434894

 ■ Thrifty: (800) 847-4389, account #3065063

Colorado Ballet 
and Colorado Symphony

 ■  Discount tickets are available with code 

COBAR. Visit www.coloradoballet.org and 

www.coloradosymphony.org. 

Core Power Yoga
 ■  Enjoy 20% off unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending

 ■  CBA members receive substantial savings 

on a new home purchase or refinance. 

Contact Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 ■  Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers 

exclusive pricing on hotels and vacation 

homes in or near Disney World and 

Universal Studios Orlando, along with 

discount tickets for Disney World, Universal 

Studios Orlando, Sea World, and all 

Orlando-area theme parks and attractions. 

Visit www.orlandoemployeediscounts.com/

index-new.

Yoga Pod
 ■  Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 ■  “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners

 ■  Premium discount on long-term care 

insurance to members, their families, 

and their staff. Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 ■  Geico Insurance offers high-quality and 

trusted auto insurance. Visit www.geico.

com or call (800) 368-2734.

Guardian Life Insurance Co.
 ■  Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton Affinity/
CNA Malpractice Insurance

 ■  Contact Casey MacDonald at (913) 652-

5713 to discuss your malpractice insurance 

needs.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write an 
article in an area not listed on these pages, please contact Jodi Jennings at jjennings@cobar.org 
(substantive law articles) or Susie Klein at sklein@cobar.org (all other areas). Writing guidelines 
are available at cl.cobar.org.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Marshall A. Snider
msniderarb@comcast.net

ANIMAL LAW

Kate A. Burke
(303) 441-3190, kaburke@bouldercounty.org

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Marcy G. Glenn
(303) 295-8320,

mglenn@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

Curt Todd (Bankruptcy Law)

(303) 955-1184, 

ctodd@templelaw.comcastbiz.net

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@denvercountycourt.org

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

EVIDENCE

Lawrence Zavadil
(303) 244-1980, larry@lzavadillaw.com

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(303) 443-8010, gjsmith@celaw.com

IMMIGRATION LAW

David Harston
(303) 736-6650, 

david.harston@EAHimmigration.com

David Kolko
(303) 371-1822, dk@kolkoassociates.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com



M A R C H  2 0 2 1     |     C O L OR A D O  L AW Y E R      |      95

MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Stephen G. Masciocchi
(303) 295-8000, smasciocchi@hollandhart.com

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(303) 443-6800, kkinnear@pbblaw.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

ACCESS TO JUSTICE

Kathleen M. Schoen
(303) 824-5305, kschoen@cobar.org

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

Kathryn A. Starnella
(303) 830-1212, kstarnella@warllc.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Robert Linz
(303) 492-2504, robert.linz@colorado.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

John Campbell
(303) 871-6461, jcampbell@law.du.edu

TECHNOLOGY IN THE LAW PRACTICE

Joel M. Jacobson
(303) 800-9120, joel@rubiconlaw.com

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
(303) 773-8100, clittle@montgomerylittle.com
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Hometown:                               
Des Moines, Iowa

Law School:                                           
University of Miami School 
of Law

Lives in:                                     
Denver

Works at:                            
R3 Mediation, LLC

Practice Areas:                    
Alternative dispute 
resolution (arbitration, 
facilitation, and mediation), 
specializing in employment, 
family, business, and torts 
matters

CBA Member Since:           
1999

PROFILE

Robin Rossenfeld 
Robin Rossenfeld owns a mediation and arbitration practice in Denver. 
She is a section representative for the CBA Board of Governors Executive 
Council, as well as a member of the ADR, Family Law, Labor and 
Employment, and Solo and Small Firm Sections. 

Why did you become a lawyer?
To make a difference.

What’s the best advice you’ve ever been 
given?
From my mother: You can do anything with a law 

degree (and, if you look at my career, you will see 

I’ve definitely done a lot of things with my JD).

What’s the worst advice you’ve ever been 
given?
From the “boy, have times changed” file: When I 

was finishing law school and a two-year internship 

with the Dade County State Attorney’s Office, a 

female judge said to me, “Why do you want to be 

a litigator? Litigation is no job for a woman.” (I 

never followed that advice and spent many years 

enjoying litigation!)

What is your favorite memory from law 
school?  
My law school plays. The first was a student-written 

parody of the law school experience. The second 

was The Murder of the Reasonable Man or The Top 

Twenty Percent Solution. You get the idea. For 

that production, I was not only a cast member, 

but also the producer, lyricist, choreographer, and 

rehearsal pianist.

Who is your favorite writer and why?
Jane Austen is one of them. I reread her books 

every few years and I always get something new 

from them. I even cried when I visited her grave 

in Winchester Cathedral. Another author I love is 

Robertson Davies. His use of language just blows 

my mind, and his stories are so much fun. I heard 

him give a lecture about a year before he died, and 

his process was fascinating. 

What is your favorite place you’ve 
traveled to?
I love Great Britain. I went to university there my 

junior year and traveled to a lot of places Americans 

did not visit in those days. On a later trip I went to 

Portmeirion, which has a beautiful set of gardens 

overlooking the Irish Sea. It’s also where they filmed 

the 1960s TV classic (one of my favorite shows) The 

Prisoner. I really must love the place because my 

dishes are Portmeirion china.

What’s the most random job you’ve ever 
had?
I worked as an office temp during the summer and 

winter breaks when I was in college. Over three 

years, I got to do everything from file clerk to office 

manager to marking punch cards for key operators 

(do you remember those days before PCs?), and 

my favorite of all, elevator operator.

What advice would you give a new 
lawyer?
It isn’t a sin to admit you don’t know everything. 

Listen. Ask questions. Have patience. Don’t make 

assumptions. Forgive yourself your missteps. Take 

your work, but not yourself, seriously. Most of all, 

have fun!

What is one thing you know now that you 
wish you would have known in your first 
year of practice?
That my mother was right—you CAN do anything 

with a law degree! 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? 
Email Jessica Espinoza-Murillo 
at jespinoza@cobar.org for a 
questionnaire. 
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IT’S 
OUR 

TURN 
First responders and essential workers are on the front lines every day. NOW IT IS 
OUR TURN! The COVID-19 pandemic is unlike any challenge we have ever faced. 
Coloradans need legal help to navigate these difficult times, but many are unable 
to afford it. Colorado attorneys can help. 

The CBA, in partnership with the Colorado Attorney Mentoring Program, is 
connecting attorneys with Colorado’s well-established pro bono organizations 
through CAMP’s Succession to Service portal. Attorneys can now use one website 
to find their ideal pro bono opportunity. 

Take Your Turn: Visit Succession to Service to find pro bono opportunities in the 
areas of greatest need. If you wish to help but are not familiar with areas of need, 
mentoring, training and other resources are available.

successiontoservice.org




