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WELCOME   |    CBA PRESIDENT’S MESSAGE

T
he Greater Colorado Task Force 

has created a Report and Recom-

mendations (Report), which it will 

present during the CBA Board of 

Governors’ upcoming June meeting. The 

Report urges the CBA to improve the value 

and relevance of CBA membership to lawyers 

who practice outside the Denver metropolitan 

area. It identifies four key areas of focus:

 ■ CBA structure

 ■ CBA programs and bene� ts

 ■ local bar resources and local bar impacts

 ■ role of technology.

The Report recommends changes in CBA 

policy and practices within each of these key 

focus areas. The Task Force believes each 

recommendation will benefit the CBA and 

its membership. Recommendations include:

 ■ structural revisions through amendments 

to the CBA Bylaws

 ■ contributions of content to Colorado 
Lawyer from Greater Colorado

 ■ program enhancements targeted at 

Greater Colorado

 ■ enhanced staff, administration, and 

leadership outreach to Greater Colorado

 ■ continued investment in remote meeting 

culture, technology, and training.

These recommendations, whether stand-

ing alone or in aggregate, encourage the CBA 

Introduction
In December 2020, I shared my President’s Message with two 
past presidents of the Colorado Hispanic Bar Association, Chris-
tine Hernández and Annie Martínez, to promote the proposed 
CLE requirement relating to equity, diversity, and inclusivity.1 This 
month, I am delighted to share my column with Windsor Town 
Attorney and CBA Executive Council member Ian McCargar, 

to highlight what the CBA is doing to assess and address the needs of CBA 
members statewide.

This work arises from the CBA’s REFOCUS 2020 Strategic Plan, introduced in 
spring 2016, which includes statewide outreach and inclusion as a signifi cant 
priority. Specifi cally, the “E” in “REFOCUS” stands for our objective to “Engage 
Under-Represented Populations,” including statewide populations, by “improv-
ing and ensuring their inclusion at all levels of the CBA” through means such as 
“using technology to better reach members statewide” and “strengthening local 
bar associations.”2 

In light of this strategic priority, CBA Immediate Past President Kathleen Hearn 
Croshal constituted the Greater Colorado Task Force—a geographically diverse 
group of eight CBA members from around the state—and appointed Ian McCar-
gar as chair. Since January 2020, the Task Force has met over a dozen times.
Conversations with invited guests guided the Task Force toward a better under-
standing of issues practitioners and Colorado citizens face outside the metro 
area. Through these conversations, a consistent theme emerged: the CBA can 
and should do more to promote greater participation in CBA programs, com-
munication, and leadership opportunities for its members in Greater Colorado.  

—Jessica Brown, CBA president

Leading through 
Engagement

A Message from the 
Greater Colorado Task Force

BY  I A N  MC C A R G A R

CONTINUED ON PAGE 8
C O L O R A D O    |    A R I Z O N A    |    F L O R I D A    |    N E V A D A    |    N E W  M E X I C O    |    O H I O    |    W Y O M I N G
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• 25 years of Success in 
Construction Defect Cases

• Over Half a Billion in  
Recoveries for Homeowners

• A Team of Attorneys Dedicated to 
Construction Defect Litigation

• Authored Residential 
Construction Law in  
Colorado, 6th Ed. 

For more information: Call Co-Practice Group Leaders, Craig S. Nuss and Mari K. Perczak
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WHERE WILL THE 
NEXT GENERATION OF 
ATTORNEYS PRACTICE?
In the past 10 years, Colorado has 
experienced signifi cant growth in areas 
outside the Denver metropolitan region. 
The Census Bureau’s QuickFacts website1 
tells the story we all know. To cite a few 
examples, between 2010 and 2019, Lar-
imer County experienced a 19.1% increase 
in its population, Weld County grew 
by 28.3%, and El Paso County grew by 
15.8%. That growth surpassed—or closely 
rivaled—that of Denver, which experi-
enced a 21.2% population growth during 
the same time. And the trend is expected 
to continue. According to forecasts from 
the State Demography O�  ce (SDO), by 
2050, the Western Slope’s population is 
projected to grow by approximately two-
thirds, and Colorado Springs is expected 
to surpass Denver in population.2 That 
signifi cant rise in population is accom-
panied by an infl ux of new attorneys, 
families, and individuals seeking a better 
life. The Task Force’s e� orts will ensure 
the CBA is well-positioned to o� er value 
to those professionals.

 
NOTES

1. US Census Bureau QuickFacts: United 
States, https://www.census.gov/quickfacts/
fact/table/US/PST045219.
2. SDO, https://demography.dola.colorado.
gov/population/population-totals-counties.

Counties  SDO Estimate 2010 SDO Projection 2050 % increase

Colorado 5,050,332 7,894,664 56.3

Weld 254,230 676,077 165.9

Elbert 23,107 49,072 112.4

Archuleta 12,060 23,923 98.4

Adams 443,711 824,277 85.8

San Miguel 7,356 13,570 84.5

Routt 23,439 41,003 74.9

Larimer 300,532 522,986 74.0

Garfi eld 56,150 95,912 70.8

Broomfi eld 56,107 94,468 68.4

El Paso 627,232 1,052,481 67.8

Montrose 41,188 67,090 62.9

La Plata 51,441 83,625 62.6

Douglas 287,124 463,165 61.3

Mesa 147,155 236,677 60.8

Grand 14,790 23,129 56.4

High-Growth 
Colorado Counties
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Counties  SDO Estimate 2010 SDO Projection 2050 % increase

Summit 28,073 42,298 50.7

Arapahoe 574,819 839,880 46.1

Denver 604,879 880,292 45.5

Eagle 52,057 75,402 44.8

Morgan 28,196 40,739 44.5

Cha� ee 17,797 25,361 42.5

Lincoln 5,474 7,803 42.5

Clear Creek 9,155 12,814 40.0

Alamosa 15,474 21,419 38.4

Boulder 295,605 406,793 37.6

Gunnison 15,309 21,013 37.3

Ouray 4,446 6,046 36.0

Montezuma 25,532 34,703 35.9

Park 16,262 21,916 34.8

Lake 7,282 9,722 33.5

Pueblo 159,496 210,507 32.0

Ouray, Colorado
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to change how it engages collaboratively with 

its membership and serves its statewide citi-

zenry. The Task Force urges all CBA members, 

from all corners of the state, to contribute 

to the organization, which we believe will 

strengthen rural communities and attract legal 

talent to increase citizen access to justice.  

The Task Force also believes that over time 

the recommendations will boost member 

engagement, collaboration, and leadership 

for CBA members from Greater Colorado. 

This infusion of talent will add vitality, di-

versity, and inclusivity to the organization, 

complementing ongoing racial justice, equity, 

diversity, and inclusivity (REDI) efforts within 

the bar. The CBA is better and stronger when 

its leaders are cultivated broadly throughout 

our great state.

Overarching Goal: Improve Our 
Communities  
� e Task Force members are lawyers who have 

built successful practices in Greater Colorado 

and who value CBA membership. We are keenly 

aware of the benefits to their communities 

when lawyers step forward. Our profession 

brings a unique toolkit to solving community 

challenges: respect for the rule of law, analysis 

and problem-solving, diplomacy, and empathy. 

While the Task Force’s recommendations will 

improve engagement within the CBA, the real 

bene� ciaries of these ideas will be our improved 

communities across all of Colorado.

Anyone interested in an advanced copy of 

the Task Force Report and Recommendations 

may contact any of the following Task Force 

members:

 ■ Danita Alderton, Pueblo, alderton@

altman-keilbach.com

NOTES

 1. Hernández and Martínez, “Leading the Way 
to a Diversity-Focused CLE Requirement,” 49 
Colo. Law. 4 (Dec. 2020), https://cl.cobar.org/
departments/leading-the-way-to-a-diversity-
focused-cle-requirement. 
 2. CBA Strategic Plan Refocus 2020, https://
www.cobar.org/For-Members/Committees/
CBA-Strategic-Plan-Refocus-2020. 

 ■ Melissa Decker, Minturn-Vail, 

lawforlocalsllc@gmail.com

 ■ Courtney Holm, Edwards, courtney@

lawyersvail.com

 ■ Paul W. Hurcomb, Colorado Springs, 

pwh@sparkswillson.com

 ■ Ian D. McCargar, Windsor, imccargar@

windsorgov.com

 ■ Daniel St. John, Fort Collins, 

danstjohn2@gmail.com

 ■ Tamara M. Sullivan, Alamosa, 

tsullivan@colegalserv.org

 ■ Charles H. Willman, Glenwood 

Springs, charlie.charliewillmanlaw@

gmail.com.

As chair, I also want to thank Kathleen 

Hearn Croshal, Jessica Brown, Joi Kush, Amy 

Larson, Dan Sweetser, Kath Schoen, and Emy 

López. � e support of these able contributors 

anchors the work of the CBA Greater Colorado 

Task Force. 

Ian McCargar, Windsor Town Attorney, 
was born and raised in Grand Rapids, 
Michigan. He moved to Steamboat 
Springs after graduating from law 
school in 1982 and relocated to Fort 

Collins seven years later. As Town Attorney, he 
serves as chief legal adviser to the Town Board 
and Town employees. His responsibilities include 
representing the Town in legal proceedings and 
assisting in the negotiation of agreements, 
contracts and other legal documents and trans-
actions. McCargar is a member of the CBA 
Executive Council and the chair of the CBA’s 
Greater Colorado Task Force.
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Welcome New Members

Since its founding in 1897, the CBA has worked to improve the practice of law in Colorado. Thank you for helping us continue 

to meet the demands of our diverse and ever-changing legal profession, support the courts and the rule of law, and enrich our 

community. We look forward to being your partner in law in 2021—and for many years to come!
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DEPARTMENT   |    LAW PRACTICE MANAGEMENT

I
n Colorado, many have experienced sig-

ni� cant weather, natural disasters, illness, 

and social events that have personal and 

professional impacts. � e past year has 

certainly reminded us of the power of unforeseen 

risks as the state endured the pandemic, another 

harsh fire season, social unrest, and severe 

weather. Through February 2021, Colorado 

experienced over 424,000 COVID-19 cases and 

6,000 deaths.1 In 2020 alone, Colorado was the 

subject of � ve FEMA disaster declarations related 

to wild� res.2 Denver businesses su� ered millions 

in disruptions and damage surrounding protest 

activities,3 while mountain communities like Estes 

Park had major evacuations and disruptions 

from fires. In addition, recent weather and 

corresponding utility issues in Texas serve as 

a stark reminder that our daily routines can be 

severely disrupted in the blink of an eye. Such 

events highlight the importance of taking time for 

disaster and succession planning to help protect 

law practices and ensure client needs are met in 

response to unforeseen events. 

Disaster and succession planning helps 

mitigate risks to law practices and clients, 

provides a competitive advantage in overcom-

ing the negative e� ects of unforeseen events, 

and promotes ongoing practice viability. It 

also ensures that ethical obligations to clients 

remain intact despite the range of adversities 

law practices may grapple with. For example, the 

American Bar Association (ABA) has speci� cally 

opined that lawyers have an ethical obligation 

to implement reasonable measures to safeguard 

property and funds they hold for clients or third 

parties, prepare for business interruption, and 

keep clients informed about how to contact the 

lawyers or successor counsel.4 Similarly, the 

commentary to Colorado Rule of Professional 

Conduct (Colo. RPC) 1.3 explains: 

To prevent neglect of client matters in the event 

of a sole practitioner’s death or disability, the 

duty of diligence may require that each sole 

practitioner prepare a plan, in conformity 

with applicable rules, that designates another 

competent lawyer to review client � les, notify 

each client of the lawyer’s death or disability, 

and determine whether there is a need for 

immediate protective action.5

So, where to start? � e Colorado Supreme 

Court and the ABA o� er planning resources 

and forms to efficiently guide you through 

disaster and succession planning.6 � ese are 

excellent resources to consult when developing 

or updating your plans. 

When starting the planning process, it may 

be bene� cial to frame your thoughts around two 

overarching goals: (1) preserving the physical 

safety of yourself, employees, and clients; 

and (2) ensuring essential client and business 

records may be accessed to resume or transfer 

practice operations. With those goals in mind, 

consider potential risks and how they may 

impact your current operations. For example, 

if a tornado destroys your o�  ce, are you able 

to access backup copies of essential records, 

communicate with your clients, and perform 

work in an alternate location for an extended 

period? If a large gathering or protest limits 

access to your o�  ce for a few days, are you able 

to adjust and meet pending deadlines or secure 

extensions so your clients are not prejudiced? If 

you are severely injured in an accident, do you 

have a stand-by attorney who knows how to 

access your � les and can respond to your clients’ 

needs while you are absent? To address these 

concerns, consider the planning steps below.

1. Determine Who’s Responsible 
for Creating and Executing the 
Disaster Plan
Whether you practice as a solo or in a small or 

large practice, identify who is responsible for 

adversity planning and its implementation. 

� is can be an individual or a small committee. 

Either way, be sure to commit su�  cient time 

and resources to adequately plan for adverse 

situations. 

2. Identify Risks
While it is impossible to create an exhaustive 

list of potential risks, most can be categorized 

in the following areas:

 ■ natural disasters, such as tornadoes, forest 

� res, severe weather, or � ooding 

 ■ unforeseen issues that may arise due to 

Expect the 
Unexpected

Disaster and Succession 
Planning for Lawyers

BY  JO S H UA  B .  Z UGI S H
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� re, power failures, � ooding, explosions, or 

tech-related outages

 ■ human events such as protests, bomb 

threats, workplace violence, or vandalism 

that may prevent access to your normal 

workspace for an indeterminate period

 ■ health disasters, whether on a broad scale 

like COVID-19 or personal health disasters 

arising from accidents, illness, disability, 

or death. 

3. Analyze Current Operations 
Against Identifi ed Risks 
After identifying risks, consider how current 

workspaces and business operations match up 

with potentially adverse events. For example: 

 ■ How does your building location, type, 

and age a� ect risks associated with access, 

safety, and security? 

 ■ Are your electrical, computer, and phone 

systems at risk, and are you able to provide 

alternate or backup sources of communica-

tion and services to colleagues and clients?

 ■ Are essential business records in a secure 

physical location or, ideally, duplicated and 

backed up o� -site using available technology 

resources?

4. Inventory and Protect Records 
and Equipment
Make a complete o�  ce inventory including 

computer and hardware information, vendors, 

and lease agreements; software information, 

including what is installed on each computer and 

any applicable license and account information; 

usernames and passwords for computers and 

software; and any applicable o�  ce subscrip-

tions such as Westlaw, LexisNexis, or practice 

management software. 

Establish regular, automatic back-up pro-

cedures with o� -site storage for all digital data, 

including essential data such as your calendar, 

contact lists, client/matter lists, client files, 

email, billing, governing documents, leases or 

contracts, insurance records, and personnel 

� les. Many solo practitioners and small � rms 

use cloud-based practice management systems, 

which o� er an e� ective, a� ordable way to back 

up critical data and allow for work in alternate 

locations. 

Beyond digital records, ensure you have a 

plan for physical items in your o�  ce or other 

locations that are not replaceable. For example, 

if you handle cases involving substantial physical 

evidence, do you have � reproof � ling cabinets, 

an office safe, or access to a secure off-site 

location for safekeeping?

5. Review Insurance Coverage
Periodically review your existing insurance 

coverage with your broker to make sure it applies 

to the types of disasters you are most likely to 

face. Common coverages to consider include: 

 ■ damage to or loss of real or personal 

property

 ■ business interruption/loss of revenue 

 ■ disability

 ■ general liability

 ■ valuable papers coverage

 ■ accounts receivable coverage

 ■ applicable natural disaster coverages.

6. Remember Personal Safety 
To help protect the safety of employees and 

clients, consider emergency escape routes or 

shelter-in-place options based on your physical 

work location. � ese may vary greatly based on 

building location, size, and age, but the concepts 

are similar. Are there accessible emergency exits, 

shelter-in-place options, and other building 

tenants to coordinate with? Once plans are in 

place, post them, make them available, and 

calendar periodic reminders to review them 

for accuracy and to remind personnel. And 

ensure all employees have emergency contact 

information available. 

Also maintain basic emergency supplies in 

the o�  ce and have a schedule for inspection and 

replacement of necessary items. At a minimum, 

include a � rst aid kit, � ashlights, extra batteries, 

a solar or wind-up radio, emergency food and 

water, petty cash, and standalone charging 

products for your electronic devices. 

7. Returning to Work
Assuming the worst has happened and the 

o�  ce you left yesterday afternoon is destroyed 

or inaccessible the following morning, what do 

you do next? If you have previously developed 

a carefully thought-out plan, you need only 

execute the business resumption portion of 

that plan to be back in business. Here are some 

basic steps for a business resumption plan:

1. Communicate with all o�  ce sta�  and let 

them know how further instructions will be 

delivered. Depending on the nature of your 

� rm or practice, this can be done by direct 

calls, a phone tree, a pre-established phone 

number they can call to receive updates, 

or through a third-party communications 

vendor that assists with email, text, and 

phone communications.

2. Contact your insurance agent and begin 

assessing potential claims as soon as pos-

sible. Having the aforementioned office 

inventory will be helpful in processing 

your claims. 

3. If you are a solo practitioner, contact your 

stand-by attorney if help is needed. 

4. Execute your plan for temporary o�  ce 

space, whether it is securing an alternate 

location or arranging for remote work from 

home.

5. Secure temporary or new equipment that 

is essential for continuity of your practice. 

� is may include short-term leases, pur-

chasing new computers, or an agreement to 

share excess equipment with another � rm. 

6. Load all backed-up software and data or 

use cloud-based practice systems.

7. If applicable, review your calendar and 

docket to obtain any necessary continuances 

and make sure statutes of limitations do 

not run.

8. Contact your clients and let them know 

what has happened. When informing them 

of the adverse event, reassure them that you 

are taking the necessary steps to protect 

their interests.

9. Consider short-term cash needs related 

to payroll and other expenses and take steps 

to access or quickly establish a line of credit, 

or discuss options with your insurer if there 

are pending claims. 

8. Health and Succession Planning
In addition to preparing for natural disasters, 

solo attorneys and small � rms should have a 

succession plan for unforeseen health issues 

or death. � is includes arrangements for case 
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I
n Colorado, many have experienced sig-

ni� cant weather, natural disasters, illness, 

and social events that have personal and 

professional impacts. � e past year has 

certainly reminded us of the power of unforeseen 

risks as the state endured the pandemic, another 

harsh fire season, social unrest, and severe 

weather. Through February 2021, Colorado 

experienced over 424,000 COVID-19 cases and 

6,000 deaths.1 In 2020 alone, Colorado was the 

subject of � ve FEMA disaster declarations related 

to wild� res.2 Denver businesses su� ered millions 

in disruptions and damage surrounding protest 

activities,3 while mountain communities like Estes 

Park had major evacuations and disruptions 

from fires. In addition, recent weather and 

corresponding utility issues in Texas serve as 

a stark reminder that our daily routines can be 

severely disrupted in the blink of an eye. Such 

events highlight the importance of taking time for 

disaster and succession planning to help protect 

law practices and ensure client needs are met in 

response to unforeseen events. 

Disaster and succession planning helps 

mitigate risks to law practices and clients, 

provides a competitive advantage in overcom-

ing the negative e� ects of unforeseen events, 

and promotes ongoing practice viability. It 

also ensures that ethical obligations to clients 

remain intact despite the range of adversities 

law practices may grapple with. For example, the 

American Bar Association (ABA) has speci� cally 

opined that lawyers have an ethical obligation 

to implement reasonable measures to safeguard 

property and funds they hold for clients or third 

parties, prepare for business interruption, and 

keep clients informed about how to contact the 

lawyers or successor counsel.4 Similarly, the 

commentary to Colorado Rule of Professional 

Conduct (Colo. RPC) 1.3 explains: 

To prevent neglect of client matters in the event 

of a sole practitioner’s death or disability, the 

duty of diligence may require that each sole 

practitioner prepare a plan, in conformity 

with applicable rules, that designates another 

competent lawyer to review client � les, notify 

each client of the lawyer’s death or disability, 

and determine whether there is a need for 

immediate protective action.5

So, where to start? � e Colorado Supreme 

Court and the ABA o� er planning resources 

and forms to efficiently guide you through 

disaster and succession planning.6 � ese are 

excellent resources to consult when developing 

or updating your plans. 

When starting the planning process, it may 

be bene� cial to frame your thoughts around two 

overarching goals: (1) preserving the physical 

safety of yourself, employees, and clients; 

and (2) ensuring essential client and business 

records may be accessed to resume or transfer 

practice operations. With those goals in mind, 

consider potential risks and how they may 

impact your current operations. For example, 

if a tornado destroys your o�  ce, are you able 

to access backup copies of essential records, 

communicate with your clients, and perform 

work in an alternate location for an extended 

period? If a large gathering or protest limits 

access to your o�  ce for a few days, are you able 

to adjust and meet pending deadlines or secure 

extensions so your clients are not prejudiced? If 

you are severely injured in an accident, do you 

have a stand-by attorney who knows how to 

access your � les and can respond to your clients’ 

needs while you are absent? To address these 

concerns, consider the planning steps below.

1. Determine Who’s Responsible 
for Creating and Executing the 
Disaster Plan
Whether you practice as a solo or in a small or 

large practice, identify who is responsible for 

adversity planning and its implementation. 

� is can be an individual or a small committee. 

Either way, be sure to commit su�  cient time 

and resources to adequately plan for adverse 

situations. 

2. Identify Risks
While it is impossible to create an exhaustive 
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in the following areas:
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� res, severe weather, or � ooding 

 ■ unforeseen issues that may arise due to 
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� re, power failures, � ooding, explosions, or 

tech-related outages

 ■ human events such as protests, bomb 

threats, workplace violence, or vandalism 

that may prevent access to your normal 

workspace for an indeterminate period

 ■ health disasters, whether on a broad scale 

like COVID-19 or personal health disasters 

arising from accidents, illness, disability, 

or death. 

3. Analyze Current Operations 
Against Identifi ed Risks 
After identifying risks, consider how current 

workspaces and business operations match up 

with potentially adverse events. For example: 

 ■ How does your building location, type, 

and age a� ect risks associated with access, 

safety, and security? 

 ■ Are your electrical, computer, and phone 

systems at risk, and are you able to provide 

alternate or backup sources of communica-

tion and services to colleagues and clients?

 ■ Are essential business records in a secure 

physical location or, ideally, duplicated and 

backed up o� -site using available technology 

resources?

4. Inventory and Protect Records 
and Equipment
Make a complete o�  ce inventory including 

computer and hardware information, vendors, 

and lease agreements; software information, 

including what is installed on each computer and 

any applicable license and account information; 

usernames and passwords for computers and 

software; and any applicable o�  ce subscrip-

tions such as Westlaw, LexisNexis, or practice 

management software. 

Establish regular, automatic back-up pro-

cedures with o� -site storage for all digital data, 

including essential data such as your calendar, 

contact lists, client/matter lists, client files, 

email, billing, governing documents, leases or 

contracts, insurance records, and personnel 

� les. Many solo practitioners and small � rms 

use cloud-based practice management systems, 

which o� er an e� ective, a� ordable way to back 

up critical data and allow for work in alternate 

locations. 

Beyond digital records, ensure you have a 

plan for physical items in your o�  ce or other 

locations that are not replaceable. For example, 

if you handle cases involving substantial physical 

evidence, do you have � reproof � ling cabinets, 

an office safe, or access to a secure off-site 

location for safekeeping?

5. Review Insurance Coverage
Periodically review your existing insurance 

coverage with your broker to make sure it applies 

to the types of disasters you are most likely to 

face. Common coverages to consider include: 

 ■ damage to or loss of real or personal 

property

 ■ business interruption/loss of revenue 

 ■ disability

 ■ general liability

 ■ valuable papers coverage

 ■ accounts receivable coverage

 ■ applicable natural disaster coverages.

6. Remember Personal Safety 
To help protect the safety of employees and 

clients, consider emergency escape routes or 

shelter-in-place options based on your physical 

work location. � ese may vary greatly based on 

building location, size, and age, but the concepts 

are similar. Are there accessible emergency exits, 

shelter-in-place options, and other building 

tenants to coordinate with? Once plans are in 

place, post them, make them available, and 

calendar periodic reminders to review them 

for accuracy and to remind personnel. And 

ensure all employees have emergency contact 

information available. 

Also maintain basic emergency supplies in 

the o�  ce and have a schedule for inspection and 

replacement of necessary items. At a minimum, 

include a � rst aid kit, � ashlights, extra batteries, 

a solar or wind-up radio, emergency food and 

water, petty cash, and standalone charging 

products for your electronic devices. 

7. Returning to Work
Assuming the worst has happened and the 

o�  ce you left yesterday afternoon is destroyed 

or inaccessible the following morning, what do 

you do next? If you have previously developed 

a carefully thought-out plan, you need only 

execute the business resumption portion of 

that plan to be back in business. Here are some 

basic steps for a business resumption plan:

1. Communicate with all o�  ce sta�  and let 

them know how further instructions will be 

delivered. Depending on the nature of your 

� rm or practice, this can be done by direct 

calls, a phone tree, a pre-established phone 

number they can call to receive updates, 

or through a third-party communications 

vendor that assists with email, text, and 

phone communications.

2. Contact your insurance agent and begin 

assessing potential claims as soon as pos-

sible. Having the aforementioned office 

inventory will be helpful in processing 

your claims. 

3. If you are a solo practitioner, contact your 

stand-by attorney if help is needed. 

4. Execute your plan for temporary o�  ce 

space, whether it is securing an alternate 

location or arranging for remote work from 

home.

5. Secure temporary or new equipment that 

is essential for continuity of your practice. 

� is may include short-term leases, pur-

chasing new computers, or an agreement to 

share excess equipment with another � rm. 

6. Load all backed-up software and data or 

use cloud-based practice systems.

7. If applicable, review your calendar and 

docket to obtain any necessary continuances 

and make sure statutes of limitations do 

not run.

8. Contact your clients and let them know 

what has happened. When informing them 

of the adverse event, reassure them that you 

are taking the necessary steps to protect 

their interests.

9. Consider short-term cash needs related 

to payroll and other expenses and take steps 

to access or quickly establish a line of credit, 

or discuss options with your insurer if there 

are pending claims. 

8. Health and Succession Planning
In addition to preparing for natural disasters, 

solo attorneys and small � rms should have a 

succession plan for unforeseen health issues 

or death. � is includes arrangements for case 
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 1. Colorado Coronavirus Map and Case Count, 
https://www.nytimes.com/interactive/2020/us/
colorado-coronavirus-cases.html. 
 2. Dep’t of Homeland Sec., Fed. Emergency 
Mgmt. Agency (FEMA), 2020 Federal Disaster 
Declarations, https://www.fema.gov/disasters/
disaster-declarations. 
 3. Sealover, “Absolutely the worst time for 
pandemic-addled Denver businesses to su� er 
setback with riots,” Denver Bus. J. (June 2, 
2020), https://www.bizjournals.com/denver/
news/2020/06/02/downtown-denver-setback-
coronavirus-riots.html. 
 4. See ABA Standing Comm. on Ethics and 
Prof’l Responsibility, Formal Op. 482, Ethical 
Obligations Related to Disasters (Sept. 19, 
2018).  
 5. See Colo. RPC 1.3 cmt. 5. 
 6. See ABA, A Lawyer’s Guide to Disaster 
Planning, https://www.americanbar.org/
content/dam/aba/administrative/disaster/
surviving_a_disaster_a_lawyers_guide_
to_disaster_planning.pdf; ABA, Lawyers in 
Transition/Succession Planning , https://
www.americanbar.org/groups/professional_
responsibility/resources/lawyersintransition/
successionplanning; Colo. Supreme Court, 
O�  ce of Attorney Regulation Counsel, 
Planning Ahead: A Guide to Protecting 
Your Clients’ Interests in the Event of Your 
Disability or Death (2019), https://www.
coloradosupremecourt.com/PDF/Regulation/
Closing_Practice.PDF.  
 7. See ABA, 5 musts for an e� ective succession 
plan (Oct. 2018), https://www.americanbar.org/
news/abanews/publications/youraba/2018/
october-2018/identify-a-triage-lawyer--and-
other-steps-to-creating-a-successi.  

coverage by a stand-by attorney, with advance 

authority from clients to allow for associated 

counsel in case of emergency. Maintain � les 

so the current status and ongoing case needs 

are ascertainable, and prepare a document 

that explains your practice and its needs in the 

event temporary coverage or business closure 

is necessary. � e following steps are critical 

when succession planning:

1. Identify a stand-by lawyer who can triage 

your practice and execute a written agree-

ment regarding the closing, sale, or transfer 

of the practice. 

2. Maintain an accessible record of clients 

and active matters, passwords, and login 

information for electronic devices and digital 

assets, billing and banking information, and 

malpractice insurance. 

3. Work with your bank to authorize another 

signatory on trust accounts. 

4. Maintain an accessible record regarding all 

o�  ce related leases and contracts, business 

insurance policies, service providers, sta�  

names and contacts, and bank accounts. 

5. Create or update estate planning docu-

ments to include information and desires 

related to your succession plan. Let people 

know where your will, powers of attorney, 

bank information, safe deposit boxes, and 

stored � les and other assets or records are 

located so the executor of your estate and 

attorney who will assist with your practice 

are informed and have the tools they need.7 

Conclusion
Sound planning for unexpected events that 

impact you and your practice will provide peace 

of mind, mitigate risks, and help ensure you 

continue serving your clients well. Schedule 

some time soon to create or review your disaster 

DEPARTMENT   |    LAW PRACTICE MANAGEMENT

Your online solution  
for forms, documents, 

and checklists

www.cle.cobar.org  •  Call (303) 860-0608  •  Toll-free (888) 860-2531
The nonprofit educational arm of the Colorado Bar Association and the Denver Bar Association

Accessible at any time, on any device from your CLE Dashboard

Not your average fill-and-go forms, each one 
is crafted, reviewed, and continually updated 
by a group of Colorado lawyers and legal 
professionals. Streamline your workflow with 
a single source for your document needs.

Six Different Libraries

•  Civil Procedure
•  Domestic Relations
•  Leases & Rentals
•  Mechanics’ Liens
•  Probate/Trust & Estate
•  Real Estate

This subscription-based service combines 
convenience and accuracy, while saving you 
time and effort.

•  Regular updates
•  One convenient accessible location
•  Downloadable
•  Easy to update and complete

Visit COFillableForms.org

Subscriptions available for single or multiple libraries.

and succession plans. � e Colorado Supreme 

Court and the ABA have a wealth of resources 

to assist you and make the process e�  cient. 

And, once you get your plans in place, you can 

rest assured knowing it will be appreciated 

someday by your clients, your sta� , your loved 

ones, and the profession.  
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I
t should come as no surprise to legal 

professionals that there is an access to 

justice problem in rural America.1 Access 

to justice is de� ned as the ability of people 

to seek and obtain a remedy for grievances 

through formal or informal institutions of justice.2 

There is no access to justice where citizens 

(especially marginalized groups) fear the system, 

see it as alien, and do not access it; where the 

justice system is � nancially inaccessible; where 

individuals have no lawyers; where they do not 

have information or knowledge of rights; or 

where there is a weak justice system.3

Legal Deserts and the Rural Attorney
Colorado is no exception to the access to justice 

crisis, specifically as it pertains to a lack of 

lawyers in rural Colorado communities. � e 

majority of Colorado lawyers practice in the 

Denver metro area or other smaller cities,4 

creating legal deserts in many rural areas on the 

Eastern Plains and Western Slope. Only roughly 

7% of Colorado attorneys reported practicing in 

smaller mountain or plains communities in the 

state in 2019.5 And in many rural jurisdictions, 

attorneys practice alone or in small � rms, and 

are often the only attorney in their community.6 

� e combined obstacles of limited numbers 

and isolation creates a hurdle for rural attorneys 

when it comes to connecting with other lawyers 

and succession planning when it is time to wind 

down practice. A solo attorney who has been 

the only lawyer known to her rural community 

will leave a lack of access to services when she 

retires without another attorney to take over her 

practice.7 � is creates not only an ethical issue 

for the attorney, but also an access to justice 

issue for her community. 

In the communities already facing a lack of 

legal services, residents with legal needs must 

sometimes travel hundreds of miles to find 

legal services.8 Further, public defenders are 

rare commodities in rural America, meaning 

criminal defendants do not have the same 

access to their constitutionally provided legal 

representative as their Denver counterpart.9 

Many states have attempted to address this 

crisis in unique ways. In South Dakota, the state 

bar association created a program that gave a 

select number of attorneys a � nancial incentive 

to move to rural communities throughout the 

state and practice law there for � ve years.10 In 

Washington, non-attorney advocates are granted 

a limited license status to provide basic civil legal 

services.11 And in Iowa, a program created by 

the state bar association encourages clerkships 

between law students and rural lawyers in the 

hope that the lawyers will hire the law students 

as associates after graduation.12

Colorado has worked to address its own 

access to justice crisis by sta�  ng self-repre-

sented litigant coordinators and family court 

facilitators in each of the state’s 22 judicial 

districts.13 � e state also o� ers more than 2,400 

legal clinics, including remote clinics held 

online to provide assistance in rural areas.14 

Colorado has also endeavored to address its 

residents’ legal needs through the formation 

of local access to justice committees in all but 

one of the state’s 22 judicial districts.15 And 

while these programs help the unrepresented 

litigant and resident with legal needs that can 

be addressed through these channels, they 

cannot solve the “acute lack of lawyers in rural 

areas” or the economic impact a lack of access 

to justice has on the community.16 

What COVID-19 Has Taught Us
It has been more than a year since many of us 

were sent home to work remotely and become 

experts in Zoom meetings and breakout rooms. 

And while that has led to quarantine fatigue 

and an anxiousness to return to in-person 

social events, our newly developed skills in 

living and socializing virtually can be utilized 

in our approach to addressing the access to 

justice crisis.

Colorado had 27,255 active registered attorneys 

in 2019.17 If approximately 7% of those represent 

the mountains and plains, that means there 

are only about 1,900 active registered attorneys 

representing all of those geographical areas. 

In the “quarantine life” of 2020, lawyers 

learned how to connect with their clients, 

colleagues, and community remotely, no matter 

where they are located geographically. The 

legal profession’s new embrace of remote law 

practice provides hope to rural residents who 

do not have access to legal services in their 

community. � e opportunity to virtually consult 

with lawyers located in other parts of the state 

without the need for either party to travel is a 

game-changer in the traditional delivery of 

legal services model.

Further, where this gap in geographic lo-

cation may have prevented those 1,900 rural 

attorneys from engaging with the remainder of 

the Colorado legal community pre-2020, we can 

continue to use our pandemic technology to 

assist local bar associations in reaching a larger 

audience, allowing them to provide networking 

opportunities, events, and bene� ts to their local 

lawyers on a smaller budget. Additionally, this 

technology will allow local bars to reach those 

attorneys in their jurisdictions who would 

otherwise be isolated from those resources. 

Despite adapting to our new virtual life and 

profession as a result of the pandemic, there 

are still rural communities where technology 

and the internet aren’t reliable.18 � e Colorado 

Legislature has worked to tackle this problem 

in the past,19 and some funding has been 

initiated to extend internet access for students 

and teachers during the pandemic.20 During 

his 2018–19 term, CBA President John Vaught 

focused on expanding broadband access in 

rural counties to prevent a further access 
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I
t should come as no surprise to legal 

professionals that there is an access to 

justice problem in rural America.1 Access 

to justice is de� ned as the ability of people 

to seek and obtain a remedy for grievances 

through formal or informal institutions of justice.2 

There is no access to justice where citizens 

(especially marginalized groups) fear the system, 

see it as alien, and do not access it; where the 

justice system is � nancially inaccessible; where 

individuals have no lawyers; where they do not 

have information or knowledge of rights; or 

where there is a weak justice system.3

Legal Deserts and the Rural Attorney
Colorado is no exception to the access to justice 

crisis, specifically as it pertains to a lack of 

lawyers in rural Colorado communities. � e 

majority of Colorado lawyers practice in the 

Denver metro area or other smaller cities,4 

creating legal deserts in many rural areas on the 

Eastern Plains and Western Slope. Only roughly 

7% of Colorado attorneys reported practicing in 

smaller mountain or plains communities in the 

state in 2019.5 And in many rural jurisdictions, 

attorneys practice alone or in small � rms, and 

are often the only attorney in their community.6 

� e combined obstacles of limited numbers 

and isolation creates a hurdle for rural attorneys 

when it comes to connecting with other lawyers 

and succession planning when it is time to wind 

down practice. A solo attorney who has been 

the only lawyer known to her rural community 

will leave a lack of access to services when she 

retires without another attorney to take over her 

practice.7 � is creates not only an ethical issue 

for the attorney, but also an access to justice 

issue for her community. 

In the communities already facing a lack of 

legal services, residents with legal needs must 

sometimes travel hundreds of miles to find 

legal services.8 Further, public defenders are 

rare commodities in rural America, meaning 

criminal defendants do not have the same 

access to their constitutionally provided legal 

representative as their Denver counterpart.9 

Many states have attempted to address this 

crisis in unique ways. In South Dakota, the state 

bar association created a program that gave a 

select number of attorneys a � nancial incentive 

to move to rural communities throughout the 

state and practice law there for � ve years.10 In 

Washington, non-attorney advocates are granted 

a limited license status to provide basic civil legal 

services.11 And in Iowa, a program created by 

the state bar association encourages clerkships 

between law students and rural lawyers in the 

hope that the lawyers will hire the law students 

as associates after graduation.12

Colorado has worked to address its own 

access to justice crisis by sta�  ng self-repre-

sented litigant coordinators and family court 

facilitators in each of the state’s 22 judicial 

districts.13 � e state also o� ers more than 2,400 

legal clinics, including remote clinics held 

online to provide assistance in rural areas.14 

Colorado has also endeavored to address its 

residents’ legal needs through the formation 

of local access to justice committees in all but 

one of the state’s 22 judicial districts.15 And 

while these programs help the unrepresented 

litigant and resident with legal needs that can 

be addressed through these channels, they 

cannot solve the “acute lack of lawyers in rural 

areas” or the economic impact a lack of access 

to justice has on the community.16 

What COVID-19 Has Taught Us
It has been more than a year since many of us 

were sent home to work remotely and become 

experts in Zoom meetings and breakout rooms. 

And while that has led to quarantine fatigue 

and an anxiousness to return to in-person 

social events, our newly developed skills in 

living and socializing virtually can be utilized 

in our approach to addressing the access to 

justice crisis.

Colorado had 27,255 active registered attorneys 

in 2019.17 If approximately 7% of those represent 

the mountains and plains, that means there 

are only about 1,900 active registered attorneys 

representing all of those geographical areas. 

In the “quarantine life” of 2020, lawyers 

learned how to connect with their clients, 

colleagues, and community remotely, no matter 

where they are located geographically. The 

legal profession’s new embrace of remote law 

practice provides hope to rural residents who 

do not have access to legal services in their 

community. � e opportunity to virtually consult 

with lawyers located in other parts of the state 

without the need for either party to travel is a 

game-changer in the traditional delivery of 

legal services model.

Further, where this gap in geographic lo-
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attorneys from engaging with the remainder of 

the Colorado legal community pre-2020, we can 

continue to use our pandemic technology to 

assist local bar associations in reaching a larger 

audience, allowing them to provide networking 

opportunities, events, and bene� ts to their local 

lawyers on a smaller budget. Additionally, this 

technology will allow local bars to reach those 

attorneys in their jurisdictions who would 

otherwise be isolated from those resources. 

Despite adapting to our new virtual life and 

profession as a result of the pandemic, there 

are still rural communities where technology 

and the internet aren’t reliable.18 � e Colorado 

Legislature has worked to tackle this problem 

in the past,19 and some funding has been 

initiated to extend internet access for students 

and teachers during the pandemic.20 During 

his 2018–19 term, CBA President John Vaught 

focused on expanding broadband access in 

rural counties to prevent a further access 
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to justice crisis in those regions.21 COVID 

has only solidified the need for lawyers to 

be involved in the legislative process and 

policy conversations about equitable access 

to broadband. � is would ensure both that 

community members have access to legal 

services and rural lawyers have access to 

reliable internet to operate their practices 

and serve their clients, especially as practices 

remain remote or physically distanced. 

Where Mentorship Can Provide Relief
In addition to the expansion of virtual practice 

techniques, the ongoing bene� ts of mentorship 

can serve to provide solutions for the access to 

justice crisis in rural Colorado. As a consequence 

of the pandemic, many small rural law � rms were 

forced to lay o�  sta� .22 Regardless of whether 

those � rms are able to hire back some or all of 

their sta�  at a later date, mentorship can support 

rural lawyers in accessing co-counsel and 

contract counsel to assist in the workload where 

sta�  is limited and help is needed. A mentoring 

relationship can also provide guidance to rural 

lawyers in modifying their practice model and 

structure to help reduce overhead costs, pivot 

to remote lawyering, and offer rural clients 

struggling with � nancial pressures access to 

a� ordable legal services.

Mentorship is also a resource for building a 

pipeline of new lawyers seeking to work in rural 

communities. Like the program established in 

Iowa, by connecting new and young lawyers 

with established lawyers in rural locations, we 

can promote the opportunities for starting or 

joining a practice, as well as creating succession 

planning connections as lawyer’s transition out 

of practice, avoiding the resulting lack of access 

to justice in those communities.

Finally, mentorship can o� er a solution to 

isolationism experienced by lawyers practicing 

in especially remote areas of Colorado. With the 

availability of virtual mentoring options, the 

community can provide lawyers anywhere in 

Colorado access to peer support and professional 

development.

Mentoring provides more than just a profes-

sional relationship, though. It also creates space 

for collaboration and creation, a place where 

new ideas can grow and solutions to problems 

can be devised and tested. Mentorship programs 

provide resources for attorneys to create their 

own pathway to success and to learn and grow at 

their own pace. Finally, mentorship can provide 

what rural attorneys in their solo practices and 

isolated legal communities lack by opening the 

door to resources and social engagement they 

may otherwise not have found.

Conclusion
Although fewer in number than their urban 

counterparts, rural lawyers and their clients 

are a critical part of our communities. It is the 

responsibility of each of us in the profession to 

assist in closing the justice gap in rural Colorado. 

To do our part, law students and practitioners 

should consider how they can take on a personal 

role in meeting this need. Whether by pursuing 

a practice in greater Colorado, providing virtual 

or remote legal services to communities in rural 

Colorado, or engaging in mentorship to o� er 

peer support to rural colleagues, taking personal 

responsibility for creating equitable access to 

justice is a necessary commitment all Colorado 

lawyers should make to the community. We can 

and must learn from one another as we design 

strategies to meet the legal needs that rural 

people and their communities identify. With 

this in mind, bolstered by a new expertise in 

virtual practice, and with an appreciation for 

Colorado’s rural strengths and diversity, we can 

work together to devise solutions to the rural 

access-to-justice crisis that are as unique and 

vibrant as the communities across which they 

must ultimately be deployed. 
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to justice crisis in those regions.21 COVID 

has only solidified the need for lawyers to 

be involved in the legislative process and 

policy conversations about equitable access 

to broadband. � is would ensure both that 

community members have access to legal 

services and rural lawyers have access to 

reliable internet to operate their practices 

and serve their clients, especially as practices 

remain remote or physically distanced. 
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In addition to the expansion of virtual practice 
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Iowa, by connecting new and young lawyers 

with established lawyers in rural locations, we 

can promote the opportunities for starting or 

joining a practice, as well as creating succession 
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to justice in those communities.
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in especially remote areas of Colorado. With the 

availability of virtual mentoring options, the 

community can provide lawyers anywhere in 
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development.

Mentoring provides more than just a profes-

sional relationship, though. It also creates space 

for collaboration and creation, a place where 
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provide resources for attorneys to create their 

own pathway to success and to learn and grow at 
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what rural attorneys in their solo practices and 
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door to resources and social engagement they 

may otherwise not have found.
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peer support to rural colleagues, taking personal 

responsibility for creating equitable access to 

justice is a necessary commitment all Colorado 

lawyers should make to the community. We can 

and must learn from one another as we design 

strategies to meet the legal needs that rural 

people and their communities identify. With 

this in mind, bolstered by a new expertise in 

virtual practice, and with an appreciation for 
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DEPARTMENT   |    MODERN LEGAL WRITING 

E
ven lawyers who are good writers 

make writing mistakes. It may be 

that they don’t have a formal editing 

process,1 or that they don’t know 

certain rules. Unfortunately, legal writing ga� es 

can undermine lawyers’ credibility and detract 

from their arguments. 

Can you consistently catch mistakes in 

legal documents? In this article, you can try 

your hand at correcting an intentionally � awed 

writing sample. In the process, you’ll learn a 

little about some common errors I � nd when 

editing documents for other lawyers. 

Test Your Editing IQ
By my count, the following paragraph contains 

25 errors and patent writing no-no’s (though 

reasonable minds could differ). How many 

issues can you spot?

In his January 3, 2018 motion, Jones cites to 

literally countless Federal cases. He seeks to 

persuade the court that pro se litigants need not 

comply with generally applicable standards. 

According to Jones’ pleading, the judiciary 

must accept his substandard � lings without 

further inquiry and they must disregard his 

� outing of � ling rules. It is clear that Jones’s 

interpretation is at odds with well established 

legal standards. Jones has now filed over 

a dozen poorly-conceived motions which 

inaccurately cite legal authority, fail to � ush out 

arguments and ignore relevant rules. Yet, the 

court heretofore has shown leniency towards 

Jones, and has accepted all of his submittals. 

� is should go no farther – the court should 

reject any future nonconforming � lings.

The Missteps
Now I’ll identify each error, explain why it’s a 

problem, and o� er a solution. I primarily rely 

on � e Redbook: A Manual on Legal Style2 as the 

authority on legal writing. A corrected version of 

the writing sample appears at the end of the article.

1. “January 3, 2018 motion” should be rewritten. 

Normally, when a full date appears mid-sentence, a 

comma belongs after the year. � e Redbook directs 

writers to omit the comma if a full date is used as 

an adjective, as here, though other authorities on 

style disagree. Authorities do agree it’s best to recast 

the sentence to avoid awkwardness, for example: 

In his motion � led January 3, 2018, Jones . . . .

2. “[C]ites to” should simply read cites. One 

does not cite to a legal authority—one cites a 

legal authority. 

3. “[L]iterally” is misused. Literally is generally 

accepted to mean actually or exactly, not truly 

or virtually, and misuse of the term grates on 

many readers (� guratively, not literally). Here, 

it’s theoretically possible (though perhaps 

unappealing) to count all of the cases that Jones 

cited, so literally is not correct.

4. “Federal” should be lowercase. � e terms 

federal and state should not be capitalized 

unless part of a proper name or title. Examples 

of correct capitalization include federal law, 

state regulations, and Federal Reserve System.

5. “[P]ersuade the court that” is a misuse of 

persuade. Persuade is used in connection with 

actions. Convince is used in connection with 

mental states. So we convince a person to believe 

our theory, and we persuade the person to act 

upon our theory. By extension, persuade is used 

with to—we persuade someone to do something, 

we do not persuade that. 

6. “[P]ro se” should not be italicized. To deter-

mine whether to italicize a non-English term, 

follow the style of the entry in Black’s Law 

Dictionary. Terms to italicize include in forma 

pauperis and inter alia. Terms not to italicize 

include arguendo, e.g., i.e., in limine, prima 

facie, pro hac vice, pro se, quantum meruit, 

and res judicata.3 If you � nd yourself using a 

Latin phrase, however, consider using plain 

English instead for readability (among other 

things rather than inter alia). 

7. “Jones’” should be written Jones’s. To form 

the possessive of a person’s name ending in 

s, an apostrophe and s normally should be 

placed after the name. Other examples are 

Justice Hobbs’s opinion, Williams’s defense, 

and Gonzales’s argument. An exception exists 

for ancient names such as Jesus and Socrates, 

which take only an apostrophe. 

8. “[P]leading” should be motion. � ese terms are 

not interchangeable. Pleading (as a noun) means 

only those documents that set forth or respond 

to allegations, claims, denials, or defenses. 

9. “[F]urther inquiry and” probably should have a 

comma after inquiry. � e next part of the sentence 

is an independent clause because it can stand 

on its own as a sentence. A comma is normally 

used to join two independent clauses separated 

by coordinating conjunctions (and, but, for, 

nor, or, so, yet). I say that the sentence probably 

should have a comma because some of the rules 

governing commas are � exible, to a degree. As 

relevant here, writers may omit a comma in 

particularly short compound sentences.

10. “[T]hey” should be it because the judicia-

ry is an entity. Lawyers often mistakenly use 

plural pronouns (they, their) for corporations, 

governmental agencies, and other entities. A 

correct example is: � e corporation argues it 

acted lawfully. In the unusual circumstance 

that a writer wishes to emphasize an entity’s 

members, the writer may use a plural pronoun 

for the entity (e.g., the panel clapped their hands). 

11. “It is clear that . . .” is crummy writing for two 

reasons. First, beginning a sentence with It is 

or � ere are is � ne in some situations but often 

leads to wordiness—as it does here. Avoiding 

this type of sentence construction with a rewrite 

is usually a good choice. A better start to the 

sentence is Jones’s interpretation is . . . . 

12. Second, as used here, clear is extraneous 

and conclusory. Descriptors and modifiers 

such as clear, obvious, utterly, and wholly 

add no meaningful content. In fact, readers 

often perceive an argument as weaker when 

a sentence includes one of these terms. Show. 

Don’t tell. Explain why something is clear, rather 

than simply asserting it is. 
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13. “[W]ell established” should be hyphenat-

ed. Where a phrase functions as an adjective 

before a noun (known as a phrasal adjective 

or compound modi� er), the phrase normally 

should have a hyphen (the four-year sentence, 

a part-time job). � is reader-friendly rule pro-

motes clarity. However, phrases with an -ly 

adverb do not follow this rule (as explained 

below), and phrasal adjectives should not be 

hyphenated when they come after the noun 

(e.g., the standards are well known). 

14. “[O]ver a dozen” should read more than a 

dozen. More than is often preferred to over in 

reference to numbers and quantities. � ough 

this usage preference is evolving somewhat, 

you’ll run less risk of alienating your reader if 

you observe this distinction.

15. “[P]oorly-conceived” should not have a 

hyphen. A phrasal adjective that begins with an 

-ly adverb normally does not take a hyphen (e.g., 

frequently cited case and closely held corporation).

16. “[M]otions which” should be changed to 

motions that. � at is used to identify informa-

tion essential to the meaning of the sentence, 

while which is used to identify nonessential 

information. A comma is usually required before 

which when it’s used in this sense. 

17. “[F]lush out arguments” should read � esh out 

arguments. To � esh out means to give something 

substance, so ideas, plans, and the like are 

� eshed out. Flush out means to force from a 

hiding place (e.g., the suspect was � ushed out 

of the woods).

18. “[A]rguments and ignore” should have a 

comma after arguments. � e serial, or Oxford, 

comma is placed before the last item in a series, 

before and or or (e.g., lions, tigers, and bears). 

� e serial comma eliminates ambiguity and is 

standard in legal writing. 

19. “Yet, the court . . .” has a misplaced comma. 

When a sentence begins with a coordinating 

conjunction (and, but, for, nor, or, so, yet), a 

comma normally should not follow that term. 

Lawyers often eschew sentences that begin with 

coordinating conjunctions. But selective use of 

this formulation is a great way to vary sentence 

structure and enliven writing (as this sentence 

attempts to illustrate).

20. “[H]eretofore” is a blatant example of legalese. 

Lawyers should generally favor plain language 

over legalese. Doing so promotes understanding 

of your writing and signals that you understand 

modern standards of legal practice. Choose until 

now rather than heretofore, request rather than 

pray, unique rather than sui generis, and so on. 

In the writing sample provided, heretofore simply 

can be deleted without replacement.

21. “[T]owards” should be toward. Toward is 

standard in American English; towards is more 

common in British English.
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E
ven lawyers who are good writers 

make writing mistakes. It may be 

that they don’t have a formal editing 

process,1 or that they don’t know 

certain rules. Unfortunately, legal writing ga� es 

can undermine lawyers’ credibility and detract 

from their arguments. 

Can you consistently catch mistakes in 

legal documents? In this article, you can try 

your hand at correcting an intentionally � awed 

writing sample. In the process, you’ll learn a 

little about some common errors I � nd when 

editing documents for other lawyers. 

Test Your Editing IQ
By my count, the following paragraph contains 

25 errors and patent writing no-no’s (though 

reasonable minds could differ). How many 

issues can you spot?

In his January 3, 2018 motion, Jones cites to 

literally countless Federal cases. He seeks to 

persuade the court that pro se litigants need not 

comply with generally applicable standards. 

According to Jones’ pleading, the judiciary 

must accept his substandard � lings without 

further inquiry and they must disregard his 

� outing of � ling rules. It is clear that Jones’s 

interpretation is at odds with well established 

legal standards. Jones has now filed over 

a dozen poorly-conceived motions which 

inaccurately cite legal authority, fail to � ush out 

arguments and ignore relevant rules. Yet, the 

court heretofore has shown leniency towards 

Jones, and has accepted all of his submittals. 

� is should go no farther – the court should 

reject any future nonconforming � lings.

The Missteps
Now I’ll identify each error, explain why it’s a 

problem, and o� er a solution. I primarily rely 

on � e Redbook: A Manual on Legal Style2 as the 

authority on legal writing. A corrected version of 

the writing sample appears at the end of the article.

1. “January 3, 2018 motion” should be rewritten. 

Normally, when a full date appears mid-sentence, a 

comma belongs after the year. � e Redbook directs 

writers to omit the comma if a full date is used as 

an adjective, as here, though other authorities on 

style disagree. Authorities do agree it’s best to recast 

the sentence to avoid awkwardness, for example: 

In his motion � led January 3, 2018, Jones . . . .

2. “[C]ites to” should simply read cites. One 

does not cite to a legal authority—one cites a 

legal authority. 

3. “[L]iterally” is misused. Literally is generally 

accepted to mean actually or exactly, not truly 

or virtually, and misuse of the term grates on 

many readers (� guratively, not literally). Here, 

it’s theoretically possible (though perhaps 

unappealing) to count all of the cases that Jones 

cited, so literally is not correct.

4. “Federal” should be lowercase. � e terms 

federal and state should not be capitalized 

unless part of a proper name or title. Examples 

of correct capitalization include federal law, 

state regulations, and Federal Reserve System.

5. “[P]ersuade the court that” is a misuse of 

persuade. Persuade is used in connection with 

actions. Convince is used in connection with 

mental states. So we convince a person to believe 

our theory, and we persuade the person to act 

upon our theory. By extension, persuade is used 

with to—we persuade someone to do something, 

we do not persuade that. 

6. “[P]ro se” should not be italicized. To deter-

mine whether to italicize a non-English term, 

follow the style of the entry in Black’s Law 

Dictionary. Terms to italicize include in forma 

pauperis and inter alia. Terms not to italicize 

include arguendo, e.g., i.e., in limine, prima 

facie, pro hac vice, pro se, quantum meruit, 

and res judicata.3 If you � nd yourself using a 

Latin phrase, however, consider using plain 

English instead for readability (among other 

things rather than inter alia). 

7. “Jones’” should be written Jones’s. To form 

the possessive of a person’s name ending in 

s, an apostrophe and s normally should be 

placed after the name. Other examples are 

Justice Hobbs’s opinion, Williams’s defense, 

and Gonzales’s argument. An exception exists 

for ancient names such as Jesus and Socrates, 

which take only an apostrophe. 

8. “[P]leading” should be motion. � ese terms are 

not interchangeable. Pleading (as a noun) means 

only those documents that set forth or respond 

to allegations, claims, denials, or defenses. 

9. “[F]urther inquiry and” probably should have a 

comma after inquiry. � e next part of the sentence 

is an independent clause because it can stand 

on its own as a sentence. A comma is normally 

used to join two independent clauses separated 

by coordinating conjunctions (and, but, for, 

nor, or, so, yet). I say that the sentence probably 

should have a comma because some of the rules 

governing commas are � exible, to a degree. As 

relevant here, writers may omit a comma in 

particularly short compound sentences.

10. “[T]hey” should be it because the judicia-

ry is an entity. Lawyers often mistakenly use 

plural pronouns (they, their) for corporations, 

governmental agencies, and other entities. A 

correct example is: � e corporation argues it 

acted lawfully. In the unusual circumstance 

that a writer wishes to emphasize an entity’s 

members, the writer may use a plural pronoun 

for the entity (e.g., the panel clapped their hands). 

11. “It is clear that . . .” is crummy writing for two 

reasons. First, beginning a sentence with It is 

or � ere are is � ne in some situations but often 

leads to wordiness—as it does here. Avoiding 

this type of sentence construction with a rewrite 

is usually a good choice. A better start to the 

sentence is Jones’s interpretation is . . . . 

12. Second, as used here, clear is extraneous 

and conclusory. Descriptors and modifiers 

such as clear, obvious, utterly, and wholly 

add no meaningful content. In fact, readers 

often perceive an argument as weaker when 

a sentence includes one of these terms. Show. 

Don’t tell. Explain why something is clear, rather 

than simply asserting it is. 
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13. “[W]ell established” should be hyphenat-

ed. Where a phrase functions as an adjective 

before a noun (known as a phrasal adjective 

or compound modi� er), the phrase normally 

should have a hyphen (the four-year sentence, 

a part-time job). � is reader-friendly rule pro-

motes clarity. However, phrases with an -ly 

adverb do not follow this rule (as explained 

below), and phrasal adjectives should not be 

hyphenated when they come after the noun 

(e.g., the standards are well known). 

14. “[O]ver a dozen” should read more than a 

dozen. More than is often preferred to over in 

reference to numbers and quantities. � ough 

this usage preference is evolving somewhat, 

you’ll run less risk of alienating your reader if 

you observe this distinction.

15. “[P]oorly-conceived” should not have a 

hyphen. A phrasal adjective that begins with an 

-ly adverb normally does not take a hyphen (e.g., 

frequently cited case and closely held corporation).

16. “[M]otions which” should be changed to 

motions that. � at is used to identify informa-

tion essential to the meaning of the sentence, 

while which is used to identify nonessential 

information. A comma is usually required before 

which when it’s used in this sense. 

17. “[F]lush out arguments” should read � esh out 

arguments. To � esh out means to give something 

substance, so ideas, plans, and the like are 

� eshed out. Flush out means to force from a 

hiding place (e.g., the suspect was � ushed out 

of the woods).

18. “[A]rguments and ignore” should have a 

comma after arguments. � e serial, or Oxford, 

comma is placed before the last item in a series, 

before and or or (e.g., lions, tigers, and bears). 

� e serial comma eliminates ambiguity and is 

standard in legal writing. 

19. “Yet, the court . . .” has a misplaced comma. 

When a sentence begins with a coordinating 

conjunction (and, but, for, nor, or, so, yet), a 

comma normally should not follow that term. 

Lawyers often eschew sentences that begin with 

coordinating conjunctions. But selective use of 

this formulation is a great way to vary sentence 

structure and enliven writing (as this sentence 

attempts to illustrate).

20. “[H]eretofore” is a blatant example of legalese. 

Lawyers should generally favor plain language 

over legalese. Doing so promotes understanding 

of your writing and signals that you understand 

modern standards of legal practice. Choose until 

now rather than heretofore, request rather than 

pray, unique rather than sui generis, and so on. 

In the writing sample provided, heretofore simply 

can be deleted without replacement.

21. “[T]owards” should be toward. Toward is 

standard in American English; towards is more 

common in British English.
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NOTES

 1. My previous article explained how to create 
a disciplined editing process and provided a 
sample cleanup checklist. Chapman, “Legal 
Editing Demystifi ed: A Process for Polishing 
Your Prose,” 50 Colo. Law. 18, 20 (Feb. 2021), 
https://cl.cobar.org/departments/legal-editing-
demystifi ed. 
 2. Garner, The Redbook: A Manual on Legal 
Style (4th ed. West Academic Pub. 2018). 
 3. See also Rule 7(b) in The Bluebook: A 
Uniform System of Citation (21st ed. Claitors 
Pub. Div. 2020) (“Latin words and phrases that 
are often used in legal writing are considered 
to be in common English usage and should not 
be italicized. However, very long Latin phrases 
and obsolete or uncommon Latin words and 
phrases should remain italicized.”). 

22. “Jones, and has accepted” should read either 

(1) Jones, and it has accepted or (2) Jones and has 

accepted. Unless needed to avoid confusion, a 

comma does not belong before the second part 

of a compound predicate (two or more verbs 

sharing the same subject). � e solution here is 

either to (1) turn the last part of the sentence 

into an independent clause (which normally is 

preceded by a comma) or (2) drop the comma.

23. “� is” is often a poor initial word for sen-

tences because it may be unclear what it refers 

to. Here, this could refer to the court showing 

leniency, to the court accepting submittals, or 

to both. Starting the sentence with � e court’s 

leniency would be one � x.

24. “[F]arther” should be further. Farther is 

normally used in reference to physical distances, 

while further is used in a � gurative sense. Here, 

the term is used � guratively, in terms of the 

court’s approach.

25. “[F]arther – the” has an en dash rather than 

an em dash. Em dashes (—) should be used for 

breaks in sentence structure, while en dashes 

(–) should be used to separate number and 

date ranges.

Corrected Sample
Here’s the writing sample without errors:

In his motion � led January 3, 2018, Jones cites 

myriad federal cases. He seeks to convince 

the court that pro se litigants need not comply 

with generally applicable standards. Accord-

ing to Jones’s motion, the judiciary must 

accept his substandard � lings without further 

inquiry, and the courts must disregard his 

� outing of � ling rules. Jones’s interpretation is 

at odds with well-established legal standards. 

Jones has now � led more than a dozen poorly 

conceived motions that inaccurately cite legal 

authority, fail to � esh out arguments, and 
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ignore relevant rules. Yet the court has shown 

leniency toward Jones and has accepted all 

of his submittals. � e court’s leniency should 

extend no further—the court must reject any 

future nonconforming motions.

Conclusion
Knowing accepted writing standards is an 

essential � rst step to error-free writing. A second 

key step is to follow a disciplined editing process 

to ensure you catch slipups. If you make certain 

mistakes over and over, consider integrating 

those issues into a checklist for finalizing a 

document. Also consider reading your docu-

ment aloud and asking a peer or legal editor to 

review your work to help you spot mistakes. By 

eliminating errors from your writing, you will 

more powerfully and persuasively advance 

your arguments. 

Ginette Chapman is a legal editor 
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her website, www.legaledits.com. In 
her 14 years as a Colorado attorney, 
she has worked for the federal gov-

ernment, a law fi rm, and the courts, including 
as clerk to Justice Gregory J. Hobbs Jr. Most 
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in-house counsel—ginette.chapman@gmail.
com, (303) 330-9251.
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to be in common English usage and should not 
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(1) Jones, and it has accepted or (2) Jones and has 

accepted. Unless needed to avoid confusion, a 

comma does not belong before the second part 
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sharing the same subject). � e solution here is 

either to (1) turn the last part of the sentence 

into an independent clause (which normally is 
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tences because it may be unclear what it refers 

to. Here, this could refer to the court showing 

leniency, to the court accepting submittals, or 

to both. Starting the sentence with � e court’s 

leniency would be one � x.

24. “[F]arther” should be further. Farther is 

normally used in reference to physical distances, 

while further is used in a � gurative sense. Here, 

the term is used � guratively, in terms of the 

court’s approach.

25. “[F]arther – the” has an en dash rather than 

an em dash. Em dashes (—) should be used for 

breaks in sentence structure, while en dashes 

(–) should be used to separate number and 

date ranges.

Corrected Sample
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In his motion � led January 3, 2018, Jones cites 

myriad federal cases. He seeks to convince 

the court that pro se litigants need not comply 

with generally applicable standards. Accord-

ing to Jones’s motion, the judiciary must 

accept his substandard � lings without further 

inquiry, and the courts must disregard his 
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“� e future ain’t what it used to be.”

—Yogi Berra

T
he world looks much di� erent today 

than what it was or will likely ever be 

again. The changes we see are not 

necessarily new, but they are moving 

at warp speed. We can yearn endlessly for the 

past, or we can pivot to the practice of law as it 

will look in the future. In my � ve decades as an 

estate planning attorney, I have observed the 

beginning of many of the changes that are now 

framing the future. � is article looks at some 

of these changes and the rapidly increasing 

momentum that will result in more changes in 

the practice and economics of law � rms of the 

future. Of course, these changes are merely the 

forerunners of what to expect and how to respond, 

but perhaps they can help us better prepare for 

what’s just around the corner.1 

Technology
The technological changes that affect law 

practice are perhaps the most obvious. Few of 

you reading this article will remember carbon 

paper and the IBM Selectric typewriter on 

which errors were di�  cult and time consuming 

to correct. Today, errors can disappear with a 

simple back space on your computer. Entire 

sections of text can be erased with a single 

stroke of the delete key. Computers allow for 

more e�  cient tracking of records and billable 

hours. Legal research with the help of Google 

is replacing vast expensive libraries. In 2015, 

35% of law � rm leaders said they could envision 

“newbie” associates eventually being replaced 

by IBM Watson, a data analytics processor that 

uses natural language processing, a technology 

that analyzes human speech for meaning and 

syntax to answer human-posed questions, 

often in a fraction of a second.2 Marketing, once 

considered unprofessional, is now an absolute 

necessity. Without Zoom, it would be impossible 

to conduct any form of relationship with clients. 

And imagine life without your iPhone.

Attrition
Attrition is occurring from several sources. Due 

to the increased cost of a legal education and 

the displacement of new lawyers with tech-

nology, it will become increasingly di�  cult for 

prospective students to make the choice to enter 

law school. Faced with declining enrollment, 

several law schools have already been forced 

to close, including Concordia University Law 

School, Valparaiso Law School, and Whittier 

Law School.3 Others have been forced to merge 

for survival—University of Illinois at Chicago 

acquired John Marshall Law School. To entice 

more enrollment, some schools have lowered 

their admission standards, often producing 

ill-quali� ed lawyers. � ere are approximately 

235 law schools, but only 199 are accredited by 

the American Bar Association (ABA) to confer 

a degree in the law.4 

Here in Colorado, there’s been a dramatic 

increase in the number of active lawyers, a 

signi� cant increase in the number of women 

lawyers, and an increase in the average age 

of lawyers.5 As lawyers in large � rms age, the 

typical pyramid formation of the � rm becomes 

top heavy. A Stanford law professor predicted 

several years ago that, in 15 years, two-thirds 

of lawyers will not be practicing law.6 

� e stress of the pandemic has forced law 

� rms to evaluate cost-saving measures, which 

include decreasing o�  ce size and negotiating 

rent concessions from landlords (the second 

largest expense for most � rms), cutting salaries 

(especially those of senior partners), reducing 

partner equity draws, and getting rid of lawyers 

who chronically underperform or practice 

specialty areas not in high demand by clients. 

Recruiting, training, and mentoring young 

lawyers has become especially di�  cult as most 

continue to work from home.7 

Challenges to New Lawyers
� e investment in a legal education may no 

longer support a return on that investment. 

� e United States has about 1.3 million law-

� e Post-Pandemic 
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yers—the most crowded profession in the 

country.8 Nationally, it’s reported that there’s 

one lawyer for every 300 people.9 For the class 

of 2019, 90% of law school graduates got jobs, 

but this rate is considered not predictive of the 

future due to decreased employment due to 

COVID-19.10 For example, the employment 

rate for the � rst quarter of 2020 was only 3.7%, 

clearly the result of the pandemic.11 Burden-

some debt is a real problem. In 2018, 80% of 

University of Michigan law graduates left with 

student loan debt of $117,000.12 Law student 

debt today averages about $165,000, creating 

stress and resulting in deferred dreams, such 

as purchasing a home, starting a family, and 

enjoying expensive vacations.13 Law school debt 

is even more problematic for minorities. While 

average law school debt for white students is 

$101,510, the average debt for Black students 

is $196,760.14

Competition from Nonlawyers
� ere is an increasing challenge from non-

lawyers providing cheap alternatives to legal 

services. Minnesota recently joined a growing 

number of states allowing nonlawyers to per-

form certain traditionally legal tasks. Arizona 

has eliminated the rule that forbids nonlawyers 

from co-owning legal services operations. � e 

Utah Supreme Court last year approved legal 

reforms allowing nonlawyer ownership or 

investment in law � rms. Law on Call is now the 

� rst US law � rm owned entirely by nonlawyers 

and operating because of these reforms.15 

Clients pay $9 per month to get unlimited 

phone access to lawyers who can o� er advice 

on business law, end-of-life planning, contracts, 

employment, housing, and real estate. If legal 

work is needed, the discounted rates start at 

$100 per hour. � ree lawyers and two paralegals 

currently work for the � rm. 

LegalZoom has been allowed to perform 

services once considered the unlicensed 

practice of law by providing subscription 

services for wills and trusts, incorporation, 

partnerships, LLCs, and family law. Recent 

employment figures show 1,200 LegalZoom 

employees generating $275 million in annual 

revenue.16 Principal Financial Group does 

one better by offering free estate planning 

documents with its retirement plan accounts. 

The large accounting firms are also providing 

legal services. Deloitte, Ernst & Young, KPMG, 

and PwC employ an average of 2,200 lawyers 

in 72 countries; the strongest practice areas 

are taxation, immigration, and labor and 

employment. A New York task force recently 

hesitated to allow alternative business models 

such as nonlawyer ownership of firms, but it 

also suggested that social workers should be 

able to offer certain legal services and that a 
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“� e future ain’t what it used to be.”

—Yogi Berra

T
he world looks much di� erent today 

than what it was or will likely ever be 

again. The changes we see are not 

necessarily new, but they are moving 

at warp speed. We can yearn endlessly for the 

past, or we can pivot to the practice of law as it 

will look in the future. In my � ve decades as an 

estate planning attorney, I have observed the 

beginning of many of the changes that are now 
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Attrition
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Challenges to New Lawyers
� e investment in a legal education may no 

longer support a return on that investment. 
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reforms allowing nonlawyer ownership or 

investment in law � rms. Law on Call is now the 

� rst US law � rm owned entirely by nonlawyers 

and operating because of these reforms.15 
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work is needed, the discounted rates start at 

$100 per hour. � ree lawyers and two paralegals 

currently work for the � rm. 

LegalZoom has been allowed to perform 

services once considered the unlicensed 

practice of law by providing subscription 

services for wills and trusts, incorporation, 

partnerships, LLCs, and family law. Recent 

employment figures show 1,200 LegalZoom 

employees generating $275 million in annual 

revenue.16 Principal Financial Group does 

one better by offering free estate planning 

documents with its retirement plan accounts. 

The large accounting firms are also providing 

legal services. Deloitte, Ernst & Young, KPMG, 

and PwC employ an average of 2,200 lawyers 

in 72 countries; the strongest practice areas 

are taxation, immigration, and labor and 

employment. A New York task force recently 

hesitated to allow alternative business models 

such as nonlawyer ownership of firms, but it 

also suggested that social workers should be 

able to offer certain legal services and that a 

Join us for virtual sessions this summer
• Compliance training for entry- to senior-level professionals

• Entrepreneurship in emerging industries

• Attorneys can earn CLE credit

• Custom programs tailored to your organization’s needs

For practicing attorneys and business professionals

colorado.edu/law/executive

Join us for virtual sessions this summer
• Compliance training for entry- to senior-level professionals

• Entrepreneurship in emerging industries

• Attorneys can earn CLE credit

• Custom programs tailored to your organization’s needs

For practicing attorneys and business professionals

colorado.edu/law/executive



24     |     C O L OR A D O  L AW Y E R     |     M AY  2 0 2 1

program providing trained volunteers to give 

nonlegal support to unrepresented litigants 

be expanded.17

Advertising
Once considered unprofessional, advertising 

legal services is now a significant source of 

new business. Personal injury ads appear 

on television as frequently as auto sales and 

medical treatments for obesity. There is a 

vast population of consumers looking for 

legal help they can trust and afford. It’s been 

reported that 110 million consumers seek legal 

counsel at least once annually.18 Of these, 58 

million looked for a specific legal specialty.19 

Of those who looked, 57% eventually hired 

an attorney. Research firms report that 39% 

used Google for their search, 34% visited 

online legal forms, and 31% visited law firm 

websites.20 Professional seminars for clients 

and prospects are an effective method of 

reaching a large population of potential 

clients at one time. With the potential for large 

changes in the tax laws from the incoming 

Biden administration, tax seminars will begin 

to proliferate. 

Changes in Law Firm Structure
The traditional law firm was structured like a 

pyramid, with senior partners at the top, junior 

partners at the next level, associates further 

down, and paralegals forming the base. This 

eventually had the potential for conflict when 

the senior attorneys began to work less but 

(in the view of the “young turks”) received an 

unfair portion of the firm profits. It was also 

tradition for young associates to strive for 

partnership, and when that goal was reached, 

they rarely left the firm. Increasingly, the legal 

landscape has been marked by lateral moves 

from firm to firm with a partner or group of 

partners taking their lucrative practice to a 

new firm where they could reap more financial 

benefit from their large clients. For example, 

the large Chicago firm of Kirkland & Ellis in 

2020 had the most partner departures of any 

large firm, losing 54 partners through lateral 

moves.21 Without changes at the top, the 

threat exists that the pyramid will become 

inverted, with the base shrinking while the 

top becomes bloated.

Changing Lifestyles
The new generation of lawyers has increasingly 

become dissatisfied with the traditional law 

firm structure characterized by billable hours 

and lockstep to partnership. This is evidenced 

by an increasing lack of long-term commit-

ment along with a desire for life balance and 

a willingness to sacrifice money for family, 

health, and community. Working from home 

and avoiding long commutes is becoming 

more the norm. There is often a desire to 

use legal skills to champion social issues 

such as the environment, climate change, 

and racial equality. Partners are changing 

their career paths through early retirement, 

taking reduced salaries for spending less 

time working, moving to in-house counsel 

employment, working for nonprofit organi-

zations, and forming boutique firms where 

they can control lifestyle and expectations.

Creation of the Boutique Firm
A boutique law firm is a collection of attor-

neys typically organized in a limited liabil-

ity partnership or professional corporation 

specializing in a niche area of law practice. 

Although a general practice law firm includes 

a variety of unrelated practice areas within a 

single firm, a boutique firm often specializes 

in one or a select few practice areas. Legal 

publications sometimes refer to any small 

or mid-sized firm as a boutique. However, 

“boutique” should only apply to those firms 

that focus on specific areas of law, regardless 

of size. These firms are characterized by lower 

hourly rates, former large firm attorneys, often 

no billable-hour requirement, low overhead, 

flexible fee schedules, flexible work schedules, 

higher proportions of women lawyers, lower 

attrition, and use of staff attorneys with lower 

salaries. These firms may also adopt the “eat 
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what you kill” compensation structure, which 

often looks more like an overhead sharing 

arrangement than a true partnership. 

Women and the Law
Women lawyers have assumed an increasing 

stature in recent years. When I graduated from 

Michigan Law School in 1962 (before many 

of you readers were born), there were three 

women in the freshman class of 250. Two of 

them eventually graduated. Upon graduation, 

I became an associate at Holland & Hart; there 

were no women lawyers in the firm until 1972 

when, after much soul-searching deliberation, 

Jane Michaels was hired as the first woman 

lawyer in a major Denver law firm. She later 

distinguished herself, becoming president of 

the Denver Bar Association and one of the top 

trial lawyers in Colorado. She recounts that 

early in her career, a firm client said, “I don’t 

want a woman lawyer on my case.” The firm 

responded, “Then you probably don’t want 

Holland & Hart on your case because she’s 

the best qualified to handle this.” It has always 

been important to take a stand for changes 

in the profession that may be challenged by 

our clients. 

Women are reported to be more likely to 

leave large law firms (often to form boutique 

firms) for a variety of reasons, including sexual 

harassment (50% of women lawyers recently 

reported instances), family commitments 

(58%), pressure to market and develop new 

business (51%), billable hours requirements 

(50%), lack of access to new business op-

portunities, and implicit or explicit bias.22 

Although changing in recent years, as late as 

2019, data from the US Census Bureau found 

women lawyers earned 80% of what their 

male counterparts made.23 One reason listed 

is the unwillingness of women to negotiate 

their salary (7%), compared to men (57%). 

Although women now comprise roughly half 

of law school graduates, they still represent a 

minority (20%) of high-level partners in large 

firms.24 Many disparities are narrowing, but 

diversity and equality will continue to need 

the support of allies within the profession.

Racial Bias
Although racial equity, inclusion, and diversity 

as social issues have been spotlighted by recent 

events, the struggles of minority lawyers are 

not new. The ABA has been raising the issue 

for many years and has conducted numerous 

studies on the causes and solutions for this 

systemic issue. Although women lawyers 

have made much progress in recent years, 

women lawyers of color are often still adversely 

impacted. In a recent study, only about half 
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program providing trained volunteers to give 

nonlegal support to unrepresented litigants 

be expanded.17
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Once considered unprofessional, advertising 

legal services is now a significant source of 

new business. Personal injury ads appear 

on television as frequently as auto sales and 

medical treatments for obesity. There is a 

vast population of consumers looking for 

legal help they can trust and afford. It’s been 

reported that 110 million consumers seek legal 

counsel at least once annually.18 Of these, 58 

million looked for a specific legal specialty.19 

Of those who looked, 57% eventually hired 

an attorney. Research firms report that 39% 

used Google for their search, 34% visited 

online legal forms, and 31% visited law firm 

websites.20 Professional seminars for clients 

and prospects are an effective method of 

reaching a large population of potential 

clients at one time. With the potential for large 

changes in the tax laws from the incoming 

Biden administration, tax seminars will begin 

to proliferate. 

Changes in Law Firm Structure
The traditional law firm was structured like a 

pyramid, with senior partners at the top, junior 

partners at the next level, associates further 

down, and paralegals forming the base. This 

eventually had the potential for conflict when 

the senior attorneys began to work less but 

(in the view of the “young turks”) received an 

unfair portion of the firm profits. It was also 

tradition for young associates to strive for 

partnership, and when that goal was reached, 

they rarely left the firm. Increasingly, the legal 

landscape has been marked by lateral moves 

from firm to firm with a partner or group of 

partners taking their lucrative practice to a 

new firm where they could reap more financial 

benefit from their large clients. For example, 

the large Chicago firm of Kirkland & Ellis in 

2020 had the most partner departures of any 

large firm, losing 54 partners through lateral 

moves.21 Without changes at the top, the 

threat exists that the pyramid will become 

inverted, with the base shrinking while the 

top becomes bloated.

Changing Lifestyles
The new generation of lawyers has increasingly 

become dissatisfied with the traditional law 

firm structure characterized by billable hours 

and lockstep to partnership. This is evidenced 

by an increasing lack of long-term commit-

ment along with a desire for life balance and 

a willingness to sacrifice money for family, 

health, and community. Working from home 

and avoiding long commutes is becoming 

more the norm. There is often a desire to 

use legal skills to champion social issues 

such as the environment, climate change, 

and racial equality. Partners are changing 

their career paths through early retirement, 

taking reduced salaries for spending less 

time working, moving to in-house counsel 

employment, working for nonprofit organi-

zations, and forming boutique firms where 

they can control lifestyle and expectations.

Creation of the Boutique Firm
A boutique law firm is a collection of attor-

neys typically organized in a limited liabil-

ity partnership or professional corporation 

specializing in a niche area of law practice. 

Although a general practice law firm includes 

a variety of unrelated practice areas within a 

single firm, a boutique firm often specializes 

in one or a select few practice areas. Legal 

publications sometimes refer to any small 

or mid-sized firm as a boutique. However, 

“boutique” should only apply to those firms 

that focus on specific areas of law, regardless 

of size. These firms are characterized by lower 

hourly rates, former large firm attorneys, often 

no billable-hour requirement, low overhead, 

flexible fee schedules, flexible work schedules, 

higher proportions of women lawyers, lower 

attrition, and use of staff attorneys with lower 

salaries. These firms may also adopt the “eat 
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what you kill” compensation structure, which 

often looks more like an overhead sharing 

arrangement than a true partnership. 

Women and the Law
Women lawyers have assumed an increasing 

stature in recent years. When I graduated from 

Michigan Law School in 1962 (before many 

of you readers were born), there were three 

women in the freshman class of 250. Two of 

them eventually graduated. Upon graduation, 

I became an associate at Holland & Hart; there 

were no women lawyers in the firm until 1972 

when, after much soul-searching deliberation, 

Jane Michaels was hired as the first woman 

lawyer in a major Denver law firm. She later 

distinguished herself, becoming president of 

the Denver Bar Association and one of the top 

trial lawyers in Colorado. She recounts that 

early in her career, a firm client said, “I don’t 

want a woman lawyer on my case.” The firm 

responded, “Then you probably don’t want 

Holland & Hart on your case because she’s 

the best qualified to handle this.” It has always 

been important to take a stand for changes 

in the profession that may be challenged by 

our clients. 

Women are reported to be more likely to 

leave large law firms (often to form boutique 

firms) for a variety of reasons, including sexual 

harassment (50% of women lawyers recently 

reported instances), family commitments 

(58%), pressure to market and develop new 

business (51%), billable hours requirements 

(50%), lack of access to new business op-

portunities, and implicit or explicit bias.22 

Although changing in recent years, as late as 

2019, data from the US Census Bureau found 
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male counterparts made.23 One reason listed 

is the unwillingness of women to negotiate 

their salary (7%), compared to men (57%). 
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of law school graduates, they still represent a 
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firms.24 Many disparities are narrowing, but 

diversity and equality will continue to need 

the support of allies within the profession.

Racial Bias
Although racial equity, inclusion, and diversity 

as social issues have been spotlighted by recent 
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of the women of color said they felt they 

had equal access to the kind of “high-qual-

ity” assignments that lead to exposure and 

advancement in an organization.25 Among 

white men, that number was 81%.26 

A recent ABA Commission report recount-

ed the frustration experienced by one Black 

woman lawyer in her forties:

The bias that I face as a woman of color 

has become the elephant in the room. It 

means that I have to keep proving myself 

to clients, peers, superiors, subordinates, 

even after each success. Sometimes others 

assume that I am not a threat because 

they don’t see me as a real contender 

for business or leadership roles. I am 

not seen as a viable team member until 

I prove that I am. Then, even once I get 

buy-in from others, there are those who 

doubt my abilities or wait for me to fail. 

I feel like I have to try harder than white 

[men]. I feel like people don’t give me the 

same tools to succeed or excel. I have to 

make my own way without these tools 

for success. I face adversity even when I 

try to be normal. Being content is not an 

option for me.27

Although racism may impact women 

lawyers disproportionally, it is also an issue 

affecting Black men and other male lawyers 

of color. For a group of Black male lawyers, 

the global outcry became the spark for a new 

survey report based on their own experienc-

es.28  Among its findings, 30% of the group’s 

members said they have changed jobs in 

the legal industry to escape bias, racism, or 

a hostile work environment; 74% said they 

faced more scrutiny than their white peers 

when they made the same or similar mistakes 

in their work product ; 66% said they had 

CBA ETHICS HOTLINE

A Service for Attorneys
The CBA Ethics Hotline is a free resource for attorneys 
who need immediate assistance with an ethical dilem-
ma or question. Inquiries are handled by individual 
members of the CBA Ethics Committee. Attorneys can 
expect to briefly discuss an ethical issue with a hotline 
volunteer and are asked to do their own research be-
fore calling the hotline. 

To contact a hotline volunteer, 
please call the CBA offices at 303-860-1115.

someone speculate that they had been hired 

because of affirmative action; and 44% said 

they were the only Black male attorneys in 

their offices.29 

And so the work to remove barriers in 

hiring, promotions, assignments, and com-

pensation for women and people of color 

in the legal profession continues. Colorado 

is about to join a growing number of states 

that require attorneys to gain competence in 

equity, diversity, and inclusion (EDI). This 

would add a requirement that part of the 

annual CLE credits for ethics include EDI 

education.30

Flight to the Suburbs
In the wake of the pandemic and resulting 

“stay at home” orders, Downtown Denver 

became a ghost town almost overnight. 

Denver Metro’s percentage of empty office 

space grew to 15.9% in 2020, its highest in 10 

years.31  Citywide, office space vacancy rates 

doubled over the course of the pandemic.32 

And in downtown Denver, nearly one in five 

(18.6%) of offices sat empty in the fourth 

quarter of 2020.33

New technology, such as Zoom and the 

rise of automation, made the home office a 

reasonable alternative. Remote work from 

home actually turned out to be productive.34 

Long and frustrating commutes, costly down-

town parking, high city center rents, and a 

more casual work environment (no more shirt 

and tie) were all positives. Unfortunately, 

favorite meeting spots like Racines and Zaidy’s 

disappeared forever, and rates of alcoholism, 

domestic abuse, depression, and suicide 

have increased. 

So Much for the Past—Now What?
This discussion of the changing landscape 

demonstrates the Biblical wisdom that “there 

is nothing new under the sun.” Any attempt to 

forecast the future requires an understanding 

of events already in motion. None of these are 

new—they just require a resetting of our GPS 

to see where we are headed. The hope is that 

lawyers bend with the emerging landscape 

and societal changes rather than turning a 

blind eye and driving straight off the road.
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Understanding Client Priorities
It should be obvious that trying to provide 

unwanted services is like pushing a boulder 

uphill. A study by a major bank reported the 

following financial concerns and priorities 

among its clients.35 

Loss of wealth ................................................... 88.6%

Mitigating income taxes ............................... 84.7%

Taking care of heirs .........................................79.2%

Adequate medical insurance .......................77.3%

Working with high-quality advisor ...........72.7%

Su�  cient money in retirement ....................71.5%

Paying for kid’s/grandkid’s education ....48.3%

Being sued ..........................................................47.3%

Losing job or business ..................................40.0%

High-quality personal security ...................28.2%

Taking care of parents .....................................28.1%

Making meaningful charitable gifts ..........27.8%

Your clients’ priorities serve as the basis 

for meaningful conversations with them and 

assure that their basic concerns are addressed. 

Maintaining Pro� tability 
Although the traditional law � rm model has 

been successful in the past, clients have increas-

ingly taken more control and are demanding 

improved e�  ciency, predictability, and cost 

e� ectiveness. Clients are creating virtual teams 

that consist of lawyers and other financial 

advisors; seeking alternative fee arrangements; 

and using alternative legal service providers 

such as LegalZoom and large accounting � rms. 

Here are some of the changes recommended 

by practice experts: 

 ■ Lower the cost of production. Focus on 

new technology and reduce antiquated 

systems. Are you using what you already 

have to the fullest capability?

 ■ Increase volume. � is will require more 

hours worked and may not be a solution 

for those already working at full capacity. 

It may also involve adding more personnel, 

which adds more overhead.

 ■ Add new services. For example, many 

estate planning � rms have added � duciary 

options—serving as personal representatives 

or trustees. Lawyers have prepared the estate 

planning documents, have longstanding 

relationships with clients and their families, 

and thus are an obvious choice to implement 

a family’s estate planning objectives.

 ■ Schedule annual client meetings to review 

potential changes to existing planning 

or review new opportunities. Keep your 

clients close.

 ■ Increase (rather than reduce) certain 

indirect overhead expenses, particularly 

in marketing, business development, and 
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of the women of color said they felt they 

had equal access to the kind of “high-qual-

ity” assignments that lead to exposure and 

advancement in an organization.25 Among 

white men, that number was 81%.26 

A recent ABA Commission report recount-

ed the frustration experienced by one Black 

woman lawyer in her forties:

The bias that I face as a woman of color 

has become the elephant in the room. It 

means that I have to keep proving myself 

to clients, peers, superiors, subordinates, 

even after each success. Sometimes others 

assume that I am not a threat because 

they don’t see me as a real contender 

for business or leadership roles. I am 

not seen as a viable team member until 

I prove that I am. Then, even once I get 

buy-in from others, there are those who 

doubt my abilities or wait for me to fail. 

I feel like I have to try harder than white 

[men]. I feel like people don’t give me the 

same tools to succeed or excel. I have to 

make my own way without these tools 

for success. I face adversity even when I 

try to be normal. Being content is not an 

option for me.27

Although racism may impact women 

lawyers disproportionally, it is also an issue 

affecting Black men and other male lawyers 

of color. For a group of Black male lawyers, 

the global outcry became the spark for a new 

survey report based on their own experienc-

es.28  Among its findings, 30% of the group’s 

members said they have changed jobs in 

the legal industry to escape bias, racism, or 

a hostile work environment; 74% said they 

faced more scrutiny than their white peers 

when they made the same or similar mistakes 

in their work product ; 66% said they had 

CBA ETHICS HOTLINE

A Service for Attorneys
The CBA Ethics Hotline is a free resource for attorneys 
who need immediate assistance with an ethical dilem-
ma or question. Inquiries are handled by individual 
members of the CBA Ethics Committee. Attorneys can 
expect to briefly discuss an ethical issue with a hotline 
volunteer and are asked to do their own research be-
fore calling the hotline. 

To contact a hotline volunteer, 
please call the CBA offices at 303-860-1115.

someone speculate that they had been hired 

because of affirmative action; and 44% said 

they were the only Black male attorneys in 

their offices.29 

And so the work to remove barriers in 

hiring, promotions, assignments, and com-

pensation for women and people of color 

in the legal profession continues. Colorado 

is about to join a growing number of states 

that require attorneys to gain competence in 

equity, diversity, and inclusion (EDI). This 

would add a requirement that part of the 

annual CLE credits for ethics include EDI 

education.30

Flight to the Suburbs
In the wake of the pandemic and resulting 

“stay at home” orders, Downtown Denver 

became a ghost town almost overnight. 

Denver Metro’s percentage of empty office 

space grew to 15.9% in 2020, its highest in 10 

years.31  Citywide, office space vacancy rates 

doubled over the course of the pandemic.32 

And in downtown Denver, nearly one in five 

(18.6%) of offices sat empty in the fourth 

quarter of 2020.33

New technology, such as Zoom and the 

rise of automation, made the home office a 

reasonable alternative. Remote work from 

home actually turned out to be productive.34 

Long and frustrating commutes, costly down-

town parking, high city center rents, and a 

more casual work environment (no more shirt 

and tie) were all positives. Unfortunately, 

favorite meeting spots like Racines and Zaidy’s 

disappeared forever, and rates of alcoholism, 

domestic abuse, depression, and suicide 

have increased. 

So Much for the Past—Now What?
This discussion of the changing landscape 

demonstrates the Biblical wisdom that “there 

is nothing new under the sun.” Any attempt to 

forecast the future requires an understanding 

of events already in motion. None of these are 

new—they just require a resetting of our GPS 

to see where we are headed. The hope is that 

lawyers bend with the emerging landscape 

and societal changes rather than turning a 

blind eye and driving straight off the road.
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Understanding Client Priorities
It should be obvious that trying to provide 

unwanted services is like pushing a boulder 

uphill. A study by a major bank reported the 

following financial concerns and priorities 

among its clients.35 

Loss of wealth ................................................... 88.6%

Mitigating income taxes ............................... 84.7%

Taking care of heirs .........................................79.2%

Adequate medical insurance .......................77.3%

Working with high-quality advisor ...........72.7%

Su�  cient money in retirement ....................71.5%

Paying for kid’s/grandkid’s education ....48.3%

Being sued ..........................................................47.3%

Losing job or business ..................................40.0%

High-quality personal security ...................28.2%

Taking care of parents .....................................28.1%

Making meaningful charitable gifts ..........27.8%

Your clients’ priorities serve as the basis 

for meaningful conversations with them and 

assure that their basic concerns are addressed. 

Maintaining Pro� tability 
Although the traditional law � rm model has 

been successful in the past, clients have increas-

ingly taken more control and are demanding 

improved e�  ciency, predictability, and cost 

e� ectiveness. Clients are creating virtual teams 

that consist of lawyers and other financial 

advisors; seeking alternative fee arrangements; 

and using alternative legal service providers 

such as LegalZoom and large accounting � rms. 

Here are some of the changes recommended 

by practice experts: 

 ■ Lower the cost of production. Focus on 

new technology and reduce antiquated 

systems. Are you using what you already 

have to the fullest capability?

 ■ Increase volume. � is will require more 

hours worked and may not be a solution 

for those already working at full capacity. 

It may also involve adding more personnel, 

which adds more overhead.

 ■ Add new services. For example, many 

estate planning � rms have added � duciary 

options—serving as personal representatives 

or trustees. Lawyers have prepared the estate 

planning documents, have longstanding 

relationships with clients and their families, 

and thus are an obvious choice to implement 

a family’s estate planning objectives.

 ■ Schedule annual client meetings to review 

potential changes to existing planning 

or review new opportunities. Keep your 

clients close.

 ■ Increase (rather than reduce) certain 

indirect overhead expenses, particularly 

in marketing, business development, and 
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technology investments.

 ■ Provide new-business development 

coaching for associates and boost investment 

in brand development.

 ■ Review billing practices and introduce 

payment plans for services.

 ■ Create strategic teams with accountants 

and � nancial advisors. 

 ■ Create a family o�  ce service that empha-

sizes a client’s total legal/� nancial needs.

Many of these suggestions will be valid even 

after we emerge from the pandemic and may 

already be long overdue.

Review the � ree Billing Practices
� e traditional method of billing for legal services 

is hourly billing—keep track of time and bill at 

the end of the engagement. A Canadian appeals 

judge, in rejecting a court-appointed receiver’s 

fee, summed up the problem with hourly billing:

A person requiring legal advice does not 

set out to buy time. Rather, the object of the 

exercise is to buy services. Moreover, there 

is something inherently troubling about a 

billing system that pits a lawyer’s � nancial 

interest against that of its client and that 

has built-in incentives for inefficiency. 

� e billable hour model has both of these 

undesirable features.36

Conversely, flat-fee billing—estimating 

the time it will take to perform the service and 

quoting a � at fee—allows the client to evaluate 

the cost versus the need for the service. Another 

option, value billing, focuses on the actual value 

of a service and is much like � xed-fee billing. 

Quoting fees to a client is one of the most 

disagreeable aspects of our practice. Before I 

went to a � at-fee model, when a client asked 

what the proposed estate plan would cost, I could 

only reply, “I’m not sure. I’ll keep track of my 

time and send you the bill once we’ve concluded 

our engagement.” A frequent client response 

was, “I’ll think about it and let you know.” Many 

never returned. When I began quoting a � xed 

fee, if a client said something like, “� at seems 

like a lot for just � lling in the names on some 

forms in your computer,” I could respond with, 

“I don’t charge you anything for the forms. � is 

fee re� ects my experience in making sure I use 

the correct forms to accomplish your stated 

goals. � is is a fee that re� ects the value to your 

family of diagnosing an arrangement that will 

provide your family the demonstrated bene� ts 

of saving taxes and avoiding complications from 

the transfer of your wealth at death.”

In addition to estate planning, many special-

ties are well-suited to the � xed fee/value billing 

model. Among its many bene� ts, this model:

 ■ creates predictability 

 ■ incentivizes the attorney to work e�  ciently

 ■ emphasizes value rather than time

 ■ produces fewer fee disputes

 ■ alleviates the need for attorneys to track 

time

 ■ forces the attorney to evaluate a matter 

early on

 ■ can be used as a competitive advantage.

And � nally, it eliminates counterproductive 

charges for phone calls, a practice that simply 

discourages clients from keeping lawyers up 

to date.

Establishing Core Values
Becoming a trusted advisor involves more 

than just taking orders based on what clients 

say they want. It requires helping clients un-

derstand the consequences of their decisions 

to develop corrective goals and prevent future 

misunderstanding. Here are a few more ways 

to become a trusted advisor:

 ■ Have credibility. Stay current with the 

latest developments. Continue professional 

education.

 ■ Invest time in getting to know your clients 

and, depending on the legal issue, their 

family.

 ■ Be willing to spend time with the client 

without charging for it.

 ■ Schedule regular meetings to review past 

decisions and re� ect on possible changes.

 ■ Include your clients’ other trusted ad-

visors.

Review your � rm’s core values. What things 

are most important in developing the practice 

while still allowing a desirable lifestyle? Mary 

Vandenack, senior partner with the Omaha 
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law � rm Vandenack Weaver LLC, displays the 

following as her � rm’s core values:

 ■ people

 ■ excellence

 ■ service

 ■ wellness

 ■ accountability

 ■ industry forefront (being best at what 

we do)

 ■ diversity

 ■ integrity.37

Firms should create a unique set of core 

values, but perhaps this is a good starting point.

Conclusion
Lawyers are often slow to make or react to chang-

es. If something has worked in the past, the 

tendency is to repeat it. � e rapid pace of change 

in technology today requires continual adaptation 

to these changes to facilitate the delivery of legal 

services. It is equally important to understand 

what clients want from their providers and to stay 

ahead of alternative services providers, which are 

steadily encroaching on areas formerly reserved 

solely for licensed attorneys.

“It is not the strongest of the species that survives,

nor the most intelligent that survives. 

It is the one that is the most adaptable to change.”   

—Charles Darwin 
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technology investments.

 ■ Provide new-business development 

coaching for associates and boost investment 

in brand development.

 ■ Review billing practices and introduce 

payment plans for services.

 ■ Create strategic teams with accountants 

and � nancial advisors. 

 ■ Create a family o�  ce service that empha-

sizes a client’s total legal/� nancial needs.

Many of these suggestions will be valid even 

after we emerge from the pandemic and may 

already be long overdue.

Review the � ree Billing Practices
� e traditional method of billing for legal services 

is hourly billing—keep track of time and bill at 

the end of the engagement. A Canadian appeals 

judge, in rejecting a court-appointed receiver’s 

fee, summed up the problem with hourly billing:

A person requiring legal advice does not 

set out to buy time. Rather, the object of the 

exercise is to buy services. Moreover, there 

is something inherently troubling about a 

billing system that pits a lawyer’s � nancial 

interest against that of its client and that 

has built-in incentives for inefficiency. 

� e billable hour model has both of these 

undesirable features.36

Conversely, flat-fee billing—estimating 

the time it will take to perform the service and 

quoting a � at fee—allows the client to evaluate 

the cost versus the need for the service. Another 

option, value billing, focuses on the actual value 

of a service and is much like � xed-fee billing. 

Quoting fees to a client is one of the most 

disagreeable aspects of our practice. Before I 

went to a � at-fee model, when a client asked 

what the proposed estate plan would cost, I could 

only reply, “I’m not sure. I’ll keep track of my 

time and send you the bill once we’ve concluded 

our engagement.” A frequent client response 

was, “I’ll think about it and let you know.” Many 

never returned. When I began quoting a � xed 

fee, if a client said something like, “� at seems 

like a lot for just � lling in the names on some 

forms in your computer,” I could respond with, 

“I don’t charge you anything for the forms. � is 

fee re� ects my experience in making sure I use 

the correct forms to accomplish your stated 

goals. � is is a fee that re� ects the value to your 

family of diagnosing an arrangement that will 

provide your family the demonstrated bene� ts 

of saving taxes and avoiding complications from 

the transfer of your wealth at death.”

In addition to estate planning, many special-

ties are well-suited to the � xed fee/value billing 

model. Among its many bene� ts, this model:

 ■ creates predictability 

 ■ incentivizes the attorney to work e�  ciently

 ■ emphasizes value rather than time

 ■ produces fewer fee disputes

 ■ alleviates the need for attorneys to track 

time

 ■ forces the attorney to evaluate a matter 

early on

 ■ can be used as a competitive advantage.

And � nally, it eliminates counterproductive 

charges for phone calls, a practice that simply 

discourages clients from keeping lawyers up 

to date.

Establishing Core Values
Becoming a trusted advisor involves more 

than just taking orders based on what clients 

say they want. It requires helping clients un-

derstand the consequences of their decisions 

to develop corrective goals and prevent future 

misunderstanding. Here are a few more ways 

to become a trusted advisor:

 ■ Have credibility. Stay current with the 

latest developments. Continue professional 

education.

 ■ Invest time in getting to know your clients 

and, depending on the legal issue, their 

family.

 ■ Be willing to spend time with the client 

without charging for it.

 ■ Schedule regular meetings to review past 

decisions and re� ect on possible changes.

 ■ Include your clients’ other trusted ad-

visors.

Review your � rm’s core values. What things 

are most important in developing the practice 

while still allowing a desirable lifestyle? Mary 

Vandenack, senior partner with the Omaha 
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law � rm Vandenack Weaver LLC, displays the 

following as her � rm’s core values:

 ■ people

 ■ excellence

 ■ service

 ■ wellness

 ■ accountability

 ■ industry forefront (being best at what 

we do)

 ■ diversity

 ■ integrity.37

Firms should create a unique set of core 

values, but perhaps this is a good starting point.

Conclusion
Lawyers are often slow to make or react to chang-

es. If something has worked in the past, the 

tendency is to repeat it. � e rapid pace of change 

in technology today requires continual adaptation 

to these changes to facilitate the delivery of legal 

services. It is equally important to understand 

what clients want from their providers and to stay 

ahead of alternative services providers, which are 

steadily encroaching on areas formerly reserved 

solely for licensed attorneys.

“It is not the strongest of the species that survives,

nor the most intelligent that survives. 

It is the one that is the most adaptable to change.”   

—Charles Darwin 
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T
he jurisdiction of federal courts of 

appeals is generally limited to the 

review of � nal judgments.1 Yet various 

statutes, rules, and jurisprudential 

doctrines either require or permit those courts 

to hear appeals from non-� nal, or interlocutory, 

district court orders. � is article presents the 

most signi� cant jurisdictional bases for federal 

interlocutory appeals in civil cases and discusses 

procedures relevant to those appeals. It focuses 

on US Supreme Court and Tenth Circuit Court 

of Appeals case law applying relevant statutes, 

rules, and doctrines.2 

Interlocutory Appeals as of Right
Appeals as of right are appeals that the federal 

courts of appeals must resolve if they are timely 

filed and comply with other jurisdictional 

requirements.

Appeals from Interlocutory Orders on 
Injunctions under 28 USC § 1292(a)(1)
� e dominant category of federal interlocutory 

appeals as of right is from interlocutory orders 

“granting, continuing, modifying, refusing or 

dissolving injunctions, or refusing to dissolve 

or modify injunctions,” pursuant to 28 USC 

§ 1292(a)(1). As a general rule, § 1292(a)(1) 

“should be narrowly construed to ‘ensure that 

appeal as of right under § 1292(a)(1) will be 

available only in [limited] circumstances.’”3 

� e Tenth Circuit, like other courts of appeals, 

looks to “the actual, practical e� ect of an order” 

before exercising jurisdiction under § 1292(a)

(1), “consider[ing] the substance rather than the 

form of the motion and caption of the order.”4

� ese general interpretive rules have gen-

erated abundant authority, often con� icting, 

as to whether particular appeals fall within the 

scope of § 1292(a)(1). With that caveat, Supreme 

Court and Tenth Circuit cases have held:

 ■ Absent “extraordinary circumstances,” 

§ 1292(a)(1) does not apply to orders granting 

or denying temporary restraining orders 

(TROs).5 

 ■ However, TROs that remain in e� ect more 

than 10 days may be treated as preliminary 

injunctions.6 And TROs will be treated as 

appealable injunctions where they e� ectively 

resolve the dispute.7 Also, the Tenth Circuit 

will review orders denying TROs “when an 

appellant will su� er irreparable harm absent 

immediate review.”8 

 ■ Section 1292(a)(1) applies to permanent 

injunctions that are not otherwise appealable 

as � nal orders.9 

 ■ Orders modifying injunctions are ap-

pealable, but orders merely clarifying or 

interpreting injunctions are not.10 

 ■ Section 1292(a)(1) has been extended to 

orders not expressly styled as injunctions but 

having the practical e� ect of injunctions, but 

only if such orders have “‘serious, perhaps 

irreparable, consequence’” and “can be ‘e� ec-

tually challenged’ only by immediate appeal.”11 

 ■ Section 1292(a)(1) does not apply to orders 

relating to the conduct or progress of cases, 

even if they have injunctive e� ect.12 Under 

this principle, for example, the Tenth Circuit 

has held that a stay order in a civil forfeiture 

proceeding “relate[d] only to the internal 

progress of the forfeiture litigation” and, 

therefore, could not be challenged in an 

interlocutory appeal under § 1292(a)(1).13

 ■ If the court of appeals has jurisdiction 

over an interlocutory appeal related to 

an injunction order, it may—but is not re-

quired to—consider other issues interrelated 

with the injunction under its discretionary 

pendent appellate jurisdiction.14 Relevant 

factors include (1) “whether the otherwise 

nonappealable issue is su�  ciently devel-

oped, both factually and legally, for [its] 

review,” (2) “whether review of the appeal-

able issue involves consideration of factors 

closely related or relevant to the otherwise 

nonappealable issue,” and (3) “whether 

judicial economy will be better served by 

resolving the otherwise nonappealable 

issue, notwithstanding the federal policy 

against piecemeal appeals[.]”15

Appeals from Interlocutory Receivership 
Orders under 28 USC § 1292(a)(2)
Title 28 USC § 1292(a)(2) authorizes appeals 

as of right from interlocutory orders related to 

receiverships, but “[c]ourts narrowly construe 

§ 1292(a)(2) ‘to permit appeals only from the 

three discrete categories of receivership orders 

specified in the statute, namely [1] orders 

appointing a receiver, [2] orders refusing to wind 

up a receivership, and [3] orders refusing to take 

steps to accomplish the purposes of winding up 

a receivership.’”16 � e statute permits immediate 

review of the conduct of appointed receivers 

only “when there has been a complete failure to 

act in furtherance of the receivership,” but does 

not vest the court of appeals with jurisdiction 

to undertake “ongoing supervision of every 

action a receiver might be ordered to take.”17 

Appeals from Interlocutory Orders in 
Admiralty Cases under 28 USC § 1292(a)(3)
Given the geographic location of the Tenth Circuit, 

� is article discusses jurisdictional bases for federal interlocutory appeals 
in civil matters and procedures relevant to those appeals. It focuses on US 

Supreme Court and Tenth Circuit Court of Appeals case law.



FEATURE  |  APPELLATE LAW

Civil 
Interlocutory 

Appeals in 
Federal Court

BY  M A R C Y  G .  GL E N N

30     |     C O L OR A D O  L AW Y E R     |     M AY  2 0 2 1 M AY  2 0 2 1     |     C O L OR A D O  L AW Y E R      |      31

T
he jurisdiction of federal courts of 

appeals is generally limited to the 

review of � nal judgments.1 Yet various 

statutes, rules, and jurisprudential 

doctrines either require or permit those courts 

to hear appeals from non-� nal, or interlocutory, 

district court orders. � is article presents the 

most signi� cant jurisdictional bases for federal 

interlocutory appeals in civil cases and discusses 

procedures relevant to those appeals. It focuses 

on US Supreme Court and Tenth Circuit Court 

of Appeals case law applying relevant statutes, 

rules, and doctrines.2 

Interlocutory Appeals as of Right
Appeals as of right are appeals that the federal 

courts of appeals must resolve if they are timely 

filed and comply with other jurisdictional 

requirements.

Appeals from Interlocutory Orders on 
Injunctions under 28 USC § 1292(a)(1)
� e dominant category of federal interlocutory 

appeals as of right is from interlocutory orders 

“granting, continuing, modifying, refusing or 

dissolving injunctions, or refusing to dissolve 

or modify injunctions,” pursuant to 28 USC 

§ 1292(a)(1). As a general rule, § 1292(a)(1) 

“should be narrowly construed to ‘ensure that 

appeal as of right under § 1292(a)(1) will be 

available only in [limited] circumstances.’”3 

� e Tenth Circuit, like other courts of appeals, 

looks to “the actual, practical e� ect of an order” 

before exercising jurisdiction under § 1292(a)

(1), “consider[ing] the substance rather than the 

form of the motion and caption of the order.”4

� ese general interpretive rules have gen-

erated abundant authority, often con� icting, 

as to whether particular appeals fall within the 

scope of § 1292(a)(1). With that caveat, Supreme 

Court and Tenth Circuit cases have held:

 ■ Absent “extraordinary circumstances,” 

§ 1292(a)(1) does not apply to orders granting 

or denying temporary restraining orders 

(TROs).5 

 ■ However, TROs that remain in e� ect more 

than 10 days may be treated as preliminary 

injunctions.6 And TROs will be treated as 

appealable injunctions where they e� ectively 

resolve the dispute.7 Also, the Tenth Circuit 

will review orders denying TROs “when an 

appellant will su� er irreparable harm absent 

immediate review.”8 

 ■ Section 1292(a)(1) applies to permanent 

injunctions that are not otherwise appealable 

as � nal orders.9 

 ■ Orders modifying injunctions are ap-

pealable, but orders merely clarifying or 

interpreting injunctions are not.10 

 ■ Section 1292(a)(1) has been extended to 

orders not expressly styled as injunctions but 

having the practical e� ect of injunctions, but 

only if such orders have “‘serious, perhaps 

irreparable, consequence’” and “can be ‘e� ec-

tually challenged’ only by immediate appeal.”11 

 ■ Section 1292(a)(1) does not apply to orders 

relating to the conduct or progress of cases, 

even if they have injunctive e� ect.12 Under 

this principle, for example, the Tenth Circuit 

has held that a stay order in a civil forfeiture 

proceeding “relate[d] only to the internal 

progress of the forfeiture litigation” and, 

therefore, could not be challenged in an 

interlocutory appeal under § 1292(a)(1).13

 ■ If the court of appeals has jurisdiction 

over an interlocutory appeal related to 

an injunction order, it may—but is not re-

quired to—consider other issues interrelated 

with the injunction under its discretionary 

pendent appellate jurisdiction.14 Relevant 

factors include (1) “whether the otherwise 

nonappealable issue is su�  ciently devel-

oped, both factually and legally, for [its] 

review,” (2) “whether review of the appeal-

able issue involves consideration of factors 

closely related or relevant to the otherwise 

nonappealable issue,” and (3) “whether 

judicial economy will be better served by 

resolving the otherwise nonappealable 

issue, notwithstanding the federal policy 

against piecemeal appeals[.]”15

Appeals from Interlocutory Receivership 
Orders under 28 USC § 1292(a)(2)
Title 28 USC § 1292(a)(2) authorizes appeals 

as of right from interlocutory orders related to 

receiverships, but “[c]ourts narrowly construe 

§ 1292(a)(2) ‘to permit appeals only from the 

three discrete categories of receivership orders 

specified in the statute, namely [1] orders 

appointing a receiver, [2] orders refusing to wind 

up a receivership, and [3] orders refusing to take 

steps to accomplish the purposes of winding up 

a receivership.’”16 � e statute permits immediate 

review of the conduct of appointed receivers 

only “when there has been a complete failure to 

act in furtherance of the receivership,” but does 

not vest the court of appeals with jurisdiction 

to undertake “ongoing supervision of every 

action a receiver might be ordered to take.”17 

Appeals from Interlocutory Orders in 
Admiralty Cases under 28 USC § 1292(a)(3)
Given the geographic location of the Tenth Circuit, 

� is article discusses jurisdictional bases for federal interlocutory appeals 
in civil matters and procedures relevant to those appeals. It focuses on US 

Supreme Court and Tenth Circuit Court of Appeals case law.
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it’s unsurprising that the court has apparently 

issued only one published decision applying 28 

USC § 1292(a)(3), which authorizes appeals as 

of right from interlocutory decrees “determining 

the rights and liabilities of the parties to admiralty 

cases in which appeals from � nal decrees are 

allowed.”18 � at case, In re Aramark Sports & 

Entertainment Services, LLC,19 however, makes 

clear that, in contrast to the narrow jurisdic-

tional grants under 28 USC § 1292(a)(1) and (2), 

appellate jurisdiction over admiralty orders is 

broadly construed. “[T]o allow ship owners to 

seek an appeal to halt litigation at an early stage, 

in the hope of eliminating the need for further 

proceedings[,]” “all that is required is that a right 

or liability of a party have been determined[ ]” 

in an admiralty case.20 

Appeals as of Right under Other Statutes
Various other federal statutes provide for appeals 

as of right from speci� cally de� ned interlocutory 

orders. For example, without waiting for a � nal 

judgment, a party may appeal under the Federal 

Arbitration Act from an order denying a motion 

to stay proceedings, denying a motion to compel 

arbitration, con� rming or denying con� rmation 

of an arbitration award, or modifying, correcting, 

or vacating an award;21 the Federal Deposit 

Insurance Corporation may appeal from orders 

remanding cases removed to federal court;22 

and a party may appeal an order remanding a 

removed case where a federal o�  cer or agency 

is sued or certain claims are made under the 

federal civil rights laws.23 

A Variation on Interlocutory Appeals as of 
Right: � e Collateral Order Doctrine
Appeals from collateral orders “feel” like interloc-

utory appeals, because they generally challenge 

a discrete order while the remainder of the case 

continues in the district court. In fact, they are 

more properly viewed as a subset of appeals 

from � nal judgments, with jurisdiction arising 

under 28 USC § 1291 (permitting “appeals from 

all � nal decisions of the district courts”), rather 

than pursuant to a statute or rule providing for 

interlocutory appeals.

As the Supreme Court � rst recognized in 

Cohen v. Beneficial Industrial Loan Corp., 

collateral orders “� nally determine claims of 

right separable from, and collateral to, rights 

asserted in the action, too important to be 

denied review and too independent of the cause 

itself to require that appellate consideration be 

deferred until the whole case is adjudicated.”24 

To constitute a collateral order, a district court 

decision must (1) “conclusively determine the 

disputed question,” (2) “resolve an important 

issue completely separate from the merits of the 

action,” and (3) “be e� ectively unreviewable on 

appeal from a � nal judgment.”25 

� e most common immediately appealable 

collateral orders are those that deny motions 

to dismiss based on claimed immunity from 

suit—including based on Eleventh Amendment 

immunity,26 qualified immunity,27 absolute 

immunity,28 and tribal immunity.29 Among other 

collateral orders recognized by the Supreme Court 

or the Tenth Circuit are orders remanding a case 

to state court based on abstention;30 requiring the 

plainti� s to post a substantial bond, under a state 

statute, to proceed with a shareholder derivative 

action � led in federal court;31 and imposing on the 

defendants 90% of the costs of providing notice 

to class members in a class action.32 

Procedural Requirements
� e procedural requirements for interlocutory 

appeals as of right, including under the collateral 

order doctrine, are the same as for traditional 

appeals from � nal judgments as set forth in the 

Federal Rules of Appellate Procedure (FRAP) and 

the Tenth Circuit Rules. Accordingly, the notice 

of appeal must be � led within the governing 

time period for appeals from � nal judgments,33 

and the rules related to brie� ng, appendices, 

and oral argument apply.34 

Practice Tips 
Practitioners � ling interlocutory appeals as a 

matter of right should consider the following: 

 ■ Parties often have considerable leeway in 

how they characterize their requested relief. 

A litigant anticipating a potential interlocu-

tory appeal under § 1292(a)(1) (concerning 

interlocutory orders on injunctions) should 

structure the relief sought as injunctive in 

nature if the facts and the law support that 

characterization. 

 ■ The fact that a party has a right to file 

an interlocutory appeal does not neces-

sarily mean that it should do so. A party 

is not required to seek permission to take 

an interlocutory appeal to avoid waiving 

whatever ultimate appeal right the party 

may have.35 Some cases may present good 

reasons to defer appealing until the case 

has proceeded to � nal judgment, including 

to avoid the expense and delay associated 

with an interlocutory appeal, or to obtain 

the bene� t of a better developed record.
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Permissive Interlocutory Appeals
Various statutory provisions, court rules, and 

cases authorize permissive appeals, which the 

courts of appeals may, but are not required 

to, accept.

Permissive Appeals under 28 USC § 1292(b)
Under 28 USC § 1292(b), the appellant must 

persuade two courts that an interlocutory 

appeal is appropriate. Initially, the district 

court must certify in writing that (1) an inter-

locutory order “involves a controlling question 

of law[,]” (2) “there is substantial ground for 

di� erence of opinion” on that legal issue, and 

(3) “an immediate appeal from the order may 

materially advance the ultimate termination of 

the litigation[.]”36 A party who clears this � rst 

hurdle must then petition and convince the 

court of appeals to accept the appeal.37

Section 1292(b) does not state factors a 

court of appeals should consider in deciding 

whether to review on an interlocutory basis an 

order that could be challenged instead as part 

of an eventual appeal from a � nal judgment. 

As a result, the court of appeals has unbridled 

discretion under § 1292(b). Litigants generally 

advocate based on the three prerequisites 

for district court certi� cation: (1) a novel and 

purely legal issue; (2) a substantial ground for 

di� erence of opinion, ideally demonstrated 

through con� icting conclusions reached by 

different district courts within the circuit ; 

and (3) that the court of appeals’ resolution 

of the issue will likely be dispositive of all or 

part of the case.

The Tenth Circuit has granted § 1292(b) 

petitions on diverse procedural and substantive 

issues in a broad range of cases, including, for 

example, an oil and gas royalty class action;38 a 

constitutional challenge to Colorado’s Taxpayer 

Bill of Rights;39 and cases brought under the 

Employee Retirement Income Security Act of 

1974,40 the Americans With Disabilities Act,41 

and 42 USC § 1983.42 

If the district court certifies its order as 

meeting the § 1292(b) standards for interlocutory 

appeal, a petition for review must be � led in 

the court of appeals within 10 days of that 

certi� cation.43 When a party wishes to � le a 

permissive appeal from a district court order 

that does not include the required certi� cation 

under § 1292(b), the putative appellant may ask 

the district court to modify its order to recite 

the necessary conclusions and certi� cation, 

and the 10 days will run from the date of the 

reissued order.44 

Appeals from Orders Granting or Denying 
Class Certi� cation Pursuant to Rule 23(f)
Under Federal Rule of Civil Procedure (FRCP) 

23(f ), “[a] court of appeals may permit an 

appeal from an order granting or denying 

class-action certi� cation[.]”45 Unlike § 1292(b) 

appeals, there is no prerequisite of district 

court certi� cation. But like § 1292(b) appeals, 

the court of appeals has absolute discretion 

to accept or reject the appeal. Although the 

Tenth Circuit has recognized the important 

reason for permitting interlocutory appeals 

from class certification decisions—because 

“a class-certi� cation determination can force 

a resolution of the case that is independent of 

the merits”46—it has exercised its discretion 

sparingly, apparently granting FRCP 23(f ) 

petitions only four times in the past six years.47 

“[N]o rigid test” governs the Tenth Circuit’s 

exercise of its “unfettered” discretion, but 

review “is generally appropriate” in cases that 

“involve an unresolved issue of law relating to 

class actions that is likely to evade end-of-case 

review” and is “signi� cant to the case at hand, 

as well as to class action cases generally,” and in 

cases where the certi� cation order “is manifestly 

erroneous,” usually on an issue of law.48 

Rule 23(f ) sets a 14-day deadline for pe-

titioning for review of an order granting or 

denying class certi� cation; when the United 

States or a federal agency or o�  cer is a party 

to the case, that deadline is extended to 45 

days.49 Because that time limitation appears in 

a procedural rule, not a statute, it is classi� ed 

as a nonjurisdictional claim-processing rule 

that an opposing party can waive or forfeit.50 

Nevertheless, the FRAP “express a clear intent 

to compel rigorous enforcement of Rule 23(f)’s 

deadline,” and, therefore, neither the district 

court nor the court of appeals may extend the 

14-day deadline.51 

Under limited circumstances, a motion 

for reconsideration may a� ect the timing of 

an appeal from a class certi� cation order. � e 

Tenth Circuit has assumed without deciding that 

a motion for reconsideration of a certi� cation 

order, if � led before the deadline under Rule 

23(f), will toll the deadline for petitioning to the 

Tenth Circuit until 14 days after the order on 

the reconsideration motion.52 But a motion for 

reconsideration � led more than 14 days after the 

original certi� cation order will not restart the 

clock for seeking Tenth Circuit review unless the 

district court issues a new certi� cation order; 
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Right: � e Collateral Order Doctrine
Appeals from collateral orders “feel” like interloc-
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than pursuant to a statute or rule providing for 

interlocutory appeals.

As the Supreme Court � rst recognized in 
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collateral orders “� nally determine claims of 

right separable from, and collateral to, rights 

asserted in the action, too important to be 

denied review and too independent of the cause 

itself to require that appellate consideration be 

deferred until the whole case is adjudicated.”24 

To constitute a collateral order, a district court 

decision must (1) “conclusively determine the 
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issue completely separate from the merits of the 

action,” and (3) “be e� ectively unreviewable on 

appeal from a � nal judgment.”25 

� e most common immediately appealable 

collateral orders are those that deny motions 

to dismiss based on claimed immunity from 

suit—including based on Eleventh Amendment 

immunity,26 qualified immunity,27 absolute 

immunity,28 and tribal immunity.29 Among other 

collateral orders recognized by the Supreme Court 

or the Tenth Circuit are orders remanding a case 

to state court based on abstention;30 requiring the 

plainti� s to post a substantial bond, under a state 

statute, to proceed with a shareholder derivative 

action � led in federal court;31 and imposing on the 

defendants 90% of the costs of providing notice 

to class members in a class action.32 

Procedural Requirements
� e procedural requirements for interlocutory 

appeals as of right, including under the collateral 

order doctrine, are the same as for traditional 
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Federal Rules of Appellate Procedure (FRAP) and 

the Tenth Circuit Rules. Accordingly, the notice 

of appeal must be � led within the governing 

time period for appeals from � nal judgments,33 

and the rules related to brie� ng, appendices, 

and oral argument apply.34 

Practice Tips 
Practitioners � ling interlocutory appeals as a 

matter of right should consider the following: 

 ■ Parties often have considerable leeway in 

how they characterize their requested relief. 

A litigant anticipating a potential interlocu-

tory appeal under § 1292(a)(1) (concerning 

interlocutory orders on injunctions) should 

structure the relief sought as injunctive in 

nature if the facts and the law support that 

characterization. 

 ■ The fact that a party has a right to file 

an interlocutory appeal does not neces-

sarily mean that it should do so. A party 

is not required to seek permission to take 

an interlocutory appeal to avoid waiving 

whatever ultimate appeal right the party 

may have.35 Some cases may present good 

reasons to defer appealing until the case 

has proceeded to � nal judgment, including 

to avoid the expense and delay associated 

with an interlocutory appeal, or to obtain 

the bene� t of a better developed record.

FEATURE  |  APPELLATE LAW

“
The dominant category 
of federal interlocutory 
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from interlocutory 
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continuing, modifying, 
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injunctions,’ pursuant to 
28 USC § 1292(a)(1). 
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Permissive Interlocutory Appeals
Various statutory provisions, court rules, and 

cases authorize permissive appeals, which the 

courts of appeals may, but are not required 

to, accept.

Permissive Appeals under 28 USC § 1292(b)
Under 28 USC § 1292(b), the appellant must 

persuade two courts that an interlocutory 

appeal is appropriate. Initially, the district 

court must certify in writing that (1) an inter-

locutory order “involves a controlling question 

of law[,]” (2) “there is substantial ground for 

di� erence of opinion” on that legal issue, and 

(3) “an immediate appeal from the order may 

materially advance the ultimate termination of 

the litigation[.]”36 A party who clears this � rst 

hurdle must then petition and convince the 

court of appeals to accept the appeal.37

Section 1292(b) does not state factors a 

court of appeals should consider in deciding 

whether to review on an interlocutory basis an 

order that could be challenged instead as part 

of an eventual appeal from a � nal judgment. 

As a result, the court of appeals has unbridled 

discretion under § 1292(b). Litigants generally 

advocate based on the three prerequisites 

for district court certi� cation: (1) a novel and 

purely legal issue; (2) a substantial ground for 

di� erence of opinion, ideally demonstrated 

through con� icting conclusions reached by 

different district courts within the circuit ; 

and (3) that the court of appeals’ resolution 

of the issue will likely be dispositive of all or 

part of the case.

The Tenth Circuit has granted § 1292(b) 

petitions on diverse procedural and substantive 

issues in a broad range of cases, including, for 

example, an oil and gas royalty class action;38 a 

constitutional challenge to Colorado’s Taxpayer 

Bill of Rights;39 and cases brought under the 

Employee Retirement Income Security Act of 

1974,40 the Americans With Disabilities Act,41 

and 42 USC § 1983.42 

If the district court certifies its order as 

meeting the § 1292(b) standards for interlocutory 

appeal, a petition for review must be � led in 

the court of appeals within 10 days of that 

certi� cation.43 When a party wishes to � le a 

permissive appeal from a district court order 

that does not include the required certi� cation 

under § 1292(b), the putative appellant may ask 

the district court to modify its order to recite 

the necessary conclusions and certi� cation, 

and the 10 days will run from the date of the 

reissued order.44 

Appeals from Orders Granting or Denying 
Class Certi� cation Pursuant to Rule 23(f)
Under Federal Rule of Civil Procedure (FRCP) 

23(f ), “[a] court of appeals may permit an 

appeal from an order granting or denying 

class-action certi� cation[.]”45 Unlike § 1292(b) 

appeals, there is no prerequisite of district 

court certi� cation. But like § 1292(b) appeals, 

the court of appeals has absolute discretion 

to accept or reject the appeal. Although the 

Tenth Circuit has recognized the important 

reason for permitting interlocutory appeals 

from class certification decisions—because 

“a class-certi� cation determination can force 

a resolution of the case that is independent of 

the merits”46—it has exercised its discretion 

sparingly, apparently granting FRCP 23(f ) 

petitions only four times in the past six years.47 

“[N]o rigid test” governs the Tenth Circuit’s 

exercise of its “unfettered” discretion, but 

review “is generally appropriate” in cases that 

“involve an unresolved issue of law relating to 

class actions that is likely to evade end-of-case 

review” and is “signi� cant to the case at hand, 

as well as to class action cases generally,” and in 

cases where the certi� cation order “is manifestly 

erroneous,” usually on an issue of law.48 

Rule 23(f ) sets a 14-day deadline for pe-

titioning for review of an order granting or 

denying class certi� cation; when the United 

States or a federal agency or o�  cer is a party 

to the case, that deadline is extended to 45 

days.49 Because that time limitation appears in 

a procedural rule, not a statute, it is classi� ed 

as a nonjurisdictional claim-processing rule 

that an opposing party can waive or forfeit.50 

Nevertheless, the FRAP “express a clear intent 

to compel rigorous enforcement of Rule 23(f)’s 

deadline,” and, therefore, neither the district 

court nor the court of appeals may extend the 

14-day deadline.51 

Under limited circumstances, a motion 

for reconsideration may a� ect the timing of 

an appeal from a class certi� cation order. � e 

Tenth Circuit has assumed without deciding that 

a motion for reconsideration of a certi� cation 

order, if � led before the deadline under Rule 

23(f), will toll the deadline for petitioning to the 

Tenth Circuit until 14 days after the order on 

the reconsideration motion.52 But a motion for 

reconsideration � led more than 14 days after the 

original certi� cation order will not restart the 

clock for seeking Tenth Circuit review unless the 

district court issues a new certi� cation order; 

“
The most common 

immediately 
appealable collateral 

orders are those 
that deny motions 

to dismiss based on 
claimed immunity 

from suit—including 
based on Eleventh 

Amendment immunity,  
qualifi ed immunity,  
absolute immunity,  

and tribal immunity.  

”
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thus, an order denying a late-� led reconsider-

ation motion will accomplish nothing.53

Appeals from Remand Orders in Removed 
Class Actions under 28 USC § 1453(c)(1)
Federal law generally provides that an order 

remanding a case to the state court from which 

it was removed is not reviewable on appeal.54 

However, under 28 USC § 1453(c)(1), part of 

the Class Action Fairness Act, a party may seek 

permission to appeal from orders granting or 

denying remand in most removed class actions.55

� e appellant must apply to the court of 

appeals within 10 days after entry of the order 

granting or denying remand.56 If the court 

accepts the appeal, it must decide the appeal 

quickly: (1) within 60 days after the appeal 

was “� led”57 (which the courts of appeals have 

construed as the date the court accepted the 

appeal58); (2) within a longer time if agreed 

to by the parties59; or (3) if the parties cannot 

agree to an extension, within an extended 

period of up to only 10 days, upon a showing 

of good cause and in the interests of justice.60 

If the court does not issue a timely judgment, 

the appeal is deemed denied.61 

A Variation on Permissive Interlocutory 
Appeals: Pendent Appellate Jurisdiction
In Swint v. Chambers,62 the US Supreme Court 

indicated, without deciding, that if courts of 

appeals are permitted to consider additional 

issues in permissive interlocutory appeals, 

pendent jurisdiction would be confined to 

cases where the pendent issue “was inextricably 

intertwined with” the issue over which the court 

had interlocutory appellate jurisdiction.63 � e 

Tenth Circuit has adopted the Swint formulation 

for pendent appellate jurisdiction.64 Only when 

the pendent issue “is coterminous with, or 

subsumed in, the claim before the court on 

interlocutory appeal—that is, when the appellate 

resolution of the collateral appeal necessarily 

resolves the pendent claim as well[,]” will the 

court reach a pendent claim in a permissive 

interlocutory appeal.65

The exercise of pendent jurisdiction in 

interlocutory appeals is discretionary,66 and 

the Tenth Circuit exercises that discretion 

sparingly.67

Procedural Requirements
Petitions for permissive appeals must comply 

with FRAP 5 and Tenth Circuit Rule 5, which 

address the required form and content of peti-

tions, cross-petitions, responses, and replies.68 

FRAP 5(a)(2) requires the petition to be � led 

within the time set by the statute authorizing the 

interlocutory appeal or, if the statute includes 

no filing deadline, within the time for filing 

a notice of appeal.69 As noted above, these 

deadlines may not be extended.70

Petitions are generally submitted without 

oral argument.71 If the petition is granted, no 

notice of appeal need be � led, the date of the 

order granting the petition is treated as the 

date of the notice of appeal, and the parties � le 

briefs on the merits as in a traditional appeal.72 

Practice Tips
Practitioners � ling permissive interlocutory 

appeals may � nd these tips helpful: 

 ■ A district court order stating strong rea-

sons for certi� cation under § 1292(b) will 

be more persuasive to the court of appeals 

than one merely parroting the statutory 

elements, so a motion for certi� cation in 

the district court should persuasively argue 

how each element is met.

 ■ Even short amicus briefs may be useful in 

persuading the court to accept the appeal, 

much as amicus briefs in support of a 

Supreme Court petition for writ of certiorari 

can be helpful to a petitioner.

 ■ A petitioner should avoid overstating 

the bases for a permissive appeal because 

the court of appeals may vacate its order 

granting permission to appeal and dismiss 

the appeal at any time before its decision. 

 ■ Advocates should always remember the 

distinction between the petition and the 

eventual appeal, if accepted. At the petition 

stage, the focus is on whether the court 

of appeals should exercise its discretion 

to take the appeal—which will typically 

turn on considerations in addition to the 

merits of the issues on appeal. If the court 

grants the petition, the focus typically shifts 

exclusively to the merits.

Extraordinary Writs
� e All Writs Act vests all federal courts with 

jurisdiction to “issue all writs necessary or ap-

propriate in aid of their respective jurisdictions 

and agreeable to the usages and principles 

of law.”73 However, a writ is an extraordinary 

means of obtaining interlocutory review, and 

a court will grant it only in truly compelling 

circumstances: 

� e Supreme Court has made it clear that 

mandamus is a “drastic” remedy that is “to 

be invoked only in extraordinary situations. 
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“
Section 1292(b) does 

not state factors a 
court of appeals should 

consider in deciding 
whether to review on 
an interlocutory basis 

an order that could 
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judgment. As a result, 

the court of appeals has 
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under § 1292(b). 

”

M AY  2 0 2 1     |     C O L OR A D O  L AW Y E R      |      35

. . . [T]he writ of mandamus has traditionally 

been used in the federal courts only to 

con� ne an inferior court to a lawful exercise 

of its prescribed jurisdiction or to compel 

it to exercise its authority when it is its 

duty to do so. . . . Petitioners must show 

that their right to the writ is “clear and 

indisputable.”74 

� e criteria for issuance of an extraordinary 

writ are that (1) “the party seeking the writ has 

no other adequate means to secure the relief 

desired”; (2) “the petitioning party will be 

damaged or prejudiced in a way not correctable 

on appeal”; (3) “the district court’s order con-

stitutes an abuse of discretion”; (4) “the district 

court’s order represents an often repeated error 

and manifests a persistent disregard of federal 

rules”; and (5) “the district court’s order raises 

new and important problems or issues of law 

of the � rst impression.”75 Despite these high 

bars for interlocutory intervention, the Tenth 

Circuit has on exceedingly rare occasions 

granted extraordinary writs.76

FRAP 21 and Tenth Circuit Rule 21.1 provide 

procedures for the � ling and disposition of 

extraordinary writs.77 � ere is no � ling deadline, 

but the petition should be � led as promptly 

as possible.78 � e rules prescribe the content 

and form of a petition79 and permit the court of 

appeals to deny a petition without an answer or 

to order an answer within a set time.80 Petitions 

for extraordinary writs receive preference over 

“ordinary civil cases.”81 

Practice Tips
Practitioners filing for extraordinary writs 

should keep the following points in mind: 

 ■ Given the remote chance of success, 

lawyers should consider all available alter-

natives before � ling an extraordinary writ. 

Speci� cally, is there any way to change the 

district court judge’s mind on the issue in 

question? Is an interlocutory appeal under 

§ 1292(a) or (b) available? Can the party 

obtain adequate relief through an eventual 

appeal from a � nal judgment?

 ■ The stringent standards for filing an 

extraordinary writ generally demand a 

fairly direct and aggressive attack on the 

district court—yet those rigorous criteria 

also generally result in writs being denied. 

Advocates should think hard before malign-

ing an action or inaction of the district court 

judge before whom they likely will need to 

continue to prosecute or defend the case 

during and after the (likely unsuccessful) 

extraordinary writ proceeding. 

 ■ Note that, unlike permissive interlocutory 

appeals discussed above, when a writ is 

� led and the court of appeals exercises its 

discretion to decide the issue on the merits, 

it may do so based on the writ and answer 

(if ordered), instead of ordering separate 

merits brie� ng. � erefore, the writ (and 

answer) must address both why the court of 

appeals should accept (or reject) the appeal 

and why the court should overturn (or 

approve) the challenged action or inaction.

Conclusion
Despite the strong presumption that cases 

should proceed to � nal judgment before appeal, 

the law’s strict limits on interlocutory appeals, 

the sundry procedural traps for the unwary, 

and the Tenth Circuit’s historical reluctance to 

accept permissive appeals—despite all these 

hurdles, federal interlocutory appeals can be 

invaluable in the right case and under the right 

circumstances. 

Marcy G. Glenn is a partner in the 
Appellate Practice Group at Holland 
& Hart LLP. For more than 30 years, 
she has litigated appeals in the US 
Supreme Court, federal courts of 

appeals, Colorado appellate courts, and other 
states’ appellate courts. She also regularly handles 
complex trial-level briefi ng—mglenn@hollandhart.
com.

Coordinating Editor: Judge Christina Finzel 
Gomez, christina.gomez@judicial.state.co.us

NOTES

 1. See 28 USC § 1291 (“The courts of appeals . . .
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abortions, due to COVID-19 pandemic was not 
appealable under § 1292(a)(1), in part because, 
unlike Duvall, “[a]ppellants’ rights will not be 
irretrievably lost absent immediate review”). 
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possibility that a motion may seek to dissolve 
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seeking relief in those precise terms.”). 
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thus, an order denying a late-� led reconsider-

ation motion will accomplish nothing.53

Appeals from Remand Orders in Removed 
Class Actions under 28 USC § 1453(c)(1)
Federal law generally provides that an order 

remanding a case to the state court from which 

it was removed is not reviewable on appeal.54 

However, under 28 USC § 1453(c)(1), part of 

the Class Action Fairness Act, a party may seek 

permission to appeal from orders granting or 

denying remand in most removed class actions.55

� e appellant must apply to the court of 

appeals within 10 days after entry of the order 

granting or denying remand.56 If the court 

accepts the appeal, it must decide the appeal 

quickly: (1) within 60 days after the appeal 

was “� led”57 (which the courts of appeals have 

construed as the date the court accepted the 

appeal58); (2) within a longer time if agreed 

to by the parties59; or (3) if the parties cannot 

agree to an extension, within an extended 

period of up to only 10 days, upon a showing 

of good cause and in the interests of justice.60 

If the court does not issue a timely judgment, 

the appeal is deemed denied.61 

A Variation on Permissive Interlocutory 
Appeals: Pendent Appellate Jurisdiction
In Swint v. Chambers,62 the US Supreme Court 

indicated, without deciding, that if courts of 

appeals are permitted to consider additional 

issues in permissive interlocutory appeals, 

pendent jurisdiction would be confined to 

cases where the pendent issue “was inextricably 

intertwined with” the issue over which the court 

had interlocutory appellate jurisdiction.63 � e 

Tenth Circuit has adopted the Swint formulation 

for pendent appellate jurisdiction.64 Only when 

the pendent issue “is coterminous with, or 

subsumed in, the claim before the court on 

interlocutory appeal—that is, when the appellate 

resolution of the collateral appeal necessarily 

resolves the pendent claim as well[,]” will the 

court reach a pendent claim in a permissive 

interlocutory appeal.65

The exercise of pendent jurisdiction in 

interlocutory appeals is discretionary,66 and 

the Tenth Circuit exercises that discretion 

sparingly.67

Procedural Requirements
Petitions for permissive appeals must comply 

with FRAP 5 and Tenth Circuit Rule 5, which 

address the required form and content of peti-

tions, cross-petitions, responses, and replies.68 

FRAP 5(a)(2) requires the petition to be � led 

within the time set by the statute authorizing the 

interlocutory appeal or, if the statute includes 

no filing deadline, within the time for filing 

a notice of appeal.69 As noted above, these 

deadlines may not be extended.70

Petitions are generally submitted without 

oral argument.71 If the petition is granted, no 

notice of appeal need be � led, the date of the 

order granting the petition is treated as the 

date of the notice of appeal, and the parties � le 

briefs on the merits as in a traditional appeal.72 

Practice Tips
Practitioners � ling permissive interlocutory 

appeals may � nd these tips helpful: 

 ■ A district court order stating strong rea-

sons for certi� cation under § 1292(b) will 

be more persuasive to the court of appeals 

than one merely parroting the statutory 

elements, so a motion for certi� cation in 

the district court should persuasively argue 

how each element is met.

 ■ Even short amicus briefs may be useful in 

persuading the court to accept the appeal, 

much as amicus briefs in support of a 

Supreme Court petition for writ of certiorari 

can be helpful to a petitioner.

 ■ A petitioner should avoid overstating 

the bases for a permissive appeal because 

the court of appeals may vacate its order 

granting permission to appeal and dismiss 

the appeal at any time before its decision. 

 ■ Advocates should always remember the 

distinction between the petition and the 

eventual appeal, if accepted. At the petition 

stage, the focus is on whether the court 

of appeals should exercise its discretion 

to take the appeal—which will typically 

turn on considerations in addition to the 

merits of the issues on appeal. If the court 

grants the petition, the focus typically shifts 

exclusively to the merits.

Extraordinary Writs
� e All Writs Act vests all federal courts with 

jurisdiction to “issue all writs necessary or ap-

propriate in aid of their respective jurisdictions 

and agreeable to the usages and principles 

of law.”73 However, a writ is an extraordinary 

means of obtaining interlocutory review, and 

a court will grant it only in truly compelling 

circumstances: 

� e Supreme Court has made it clear that 

mandamus is a “drastic” remedy that is “to 

be invoked only in extraordinary situations. 
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. . . [T]he writ of mandamus has traditionally 

been used in the federal courts only to 

con� ne an inferior court to a lawful exercise 

of its prescribed jurisdiction or to compel 

it to exercise its authority when it is its 

duty to do so. . . . Petitioners must show 

that their right to the writ is “clear and 

indisputable.”74 

� e criteria for issuance of an extraordinary 

writ are that (1) “the party seeking the writ has 

no other adequate means to secure the relief 

desired”; (2) “the petitioning party will be 

damaged or prejudiced in a way not correctable 

on appeal”; (3) “the district court’s order con-

stitutes an abuse of discretion”; (4) “the district 

court’s order represents an often repeated error 

and manifests a persistent disregard of federal 

rules”; and (5) “the district court’s order raises 

new and important problems or issues of law 

of the � rst impression.”75 Despite these high 

bars for interlocutory intervention, the Tenth 

Circuit has on exceedingly rare occasions 

granted extraordinary writs.76

FRAP 21 and Tenth Circuit Rule 21.1 provide 

procedures for the � ling and disposition of 

extraordinary writs.77 � ere is no � ling deadline, 

but the petition should be � led as promptly 

as possible.78 � e rules prescribe the content 

and form of a petition79 and permit the court of 

appeals to deny a petition without an answer or 

to order an answer within a set time.80 Petitions 

for extraordinary writs receive preference over 

“ordinary civil cases.”81 

Practice Tips
Practitioners filing for extraordinary writs 

should keep the following points in mind: 

 ■ Given the remote chance of success, 

lawyers should consider all available alter-

natives before � ling an extraordinary writ. 

Speci� cally, is there any way to change the 

district court judge’s mind on the issue in 

question? Is an interlocutory appeal under 

§ 1292(a) or (b) available? Can the party 

obtain adequate relief through an eventual 

appeal from a � nal judgment?

 ■ The stringent standards for filing an 

extraordinary writ generally demand a 

fairly direct and aggressive attack on the 

district court—yet those rigorous criteria 

also generally result in writs being denied. 

Advocates should think hard before malign-

ing an action or inaction of the district court 

judge before whom they likely will need to 

continue to prosecute or defend the case 

during and after the (likely unsuccessful) 

extraordinary writ proceeding. 

 ■ Note that, unlike permissive interlocutory 

appeals discussed above, when a writ is 

� led and the court of appeals exercises its 

discretion to decide the issue on the merits, 

it may do so based on the writ and answer 

(if ordered), instead of ordering separate 

merits brie� ng. � erefore, the writ (and 

answer) must address both why the court of 

appeals should accept (or reject) the appeal 

and why the court should overturn (or 

approve) the challenged action or inaction.

Conclusion
Despite the strong presumption that cases 

should proceed to � nal judgment before appeal, 

the law’s strict limits on interlocutory appeals, 

the sundry procedural traps for the unwary, 

and the Tenth Circuit’s historical reluctance to 

accept permissive appeals—despite all these 

hurdles, federal interlocutory appeals can be 

invaluable in the right case and under the right 

circumstances. 
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 4. Id.  
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Tribes, 877 F.3d 1171, 1173 n.1 (10th Cir. 2017). See 
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 10. See, e.g., Pimentel, 477 F.3d at 1154. 
 11. Carson, 450 U.S. at 84 (citations omitted). 
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22 E., 40 F.3d 320, 322–23 (10th Cir. 1994). See 
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which imposes limits on discovery, prohibits 
further discovery requests absent leave of 
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motions with respect to discovery, is not 
considered an injunction and is not appealable 
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2021 WL 1072385 at *1 (U.S. Mar. 22, 2021).  
 14. See, e.g., Tri-State, 874 F.2d at 1353 (ex-
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were highly factual in nature), cert. denied, 499 
U.S. 960 (1991). 
 16. United States. v. Solco I, LLC, 962 F.3d 1244, 
1250 (10th Cir. 2020) (citation omitted and 
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 17. Fed. Trade Comm’n v. Peterson, 3 Fed. App’x 
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of Labor, 187 F.3d 1174, 1179–80 (10th Cir. 1999). 
 30. Quackenbush v. Allstate Ins. Co., 517 U.S. 
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 54. 28 USC § 1447(d). 
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1204, 1221 (10th Cir. 2019) (distinguishing Moore 
and declining to exercise pendent jurisdiction 
where issues raised in city’s appeal from denial 
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Husk permissibly raised in his interlocutory 
appeal”). 
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A
nyone with an internet connection “can become a town crier 

with a voice that resonates farther than it could from any soap-

box.”1 Indeed, social media is the “modern public square.”2 But 

Colorado’s Rules of Professional Conduct (Colo. RPC or Rules) 

impose limitations on what a lawyer can say about a client in the course of 

representing the client, after that representation ends, or even in the context 

of the lawyer’s professional activities. � ese limitations include online posts. 

Combined with the limits on what lawyers can and cannot ethically discuss, 

the far-reaching consequences of social media statements resulting from 

lapses in professional judgment should make lawyers wary about wading 

into social media’s waters. 

Lawyers using social media in the practice of law “should stay reasonably 

informed” of social media’s features, capabilities, and security measures 

and how those could “impact their ethical obligations.”3 Nevertheless, while 

practicing attorneys are presumed to know the rules of law, including the 

Colo. RPC,4 the rules governing extrajudicial statements largely predate social 

media, and most states—including Colorado—have not amended them to 

re� ect social media’s impact.5 � is article o� ers guidance for lawyers who 

are considering making statements on social media. 

The Rules Framework
� e Colorado ethical rules most relevant to extrajudicial statements include 

Rules 1.6 (con� dentiality of information), 3.6 (trial publicity), 4.1 (truthfulness 

in statements to others), 4.4 (respect for rights of third persons), and 4.5 

(threatening prosecution). In addition, prosecutors also must follow Rule 

3.8 (special responsibilities of a prosecutor). 

Rule 1.6(a) provides that, absent informed consent or implied autho-

rization by the client, a “lawyer shall not reveal information related to 

the representation of a client.” By its plain terms, Rule 1.6 is not limited 

to information outside the public record. Consequently, lawyers may not 

reveal client con� dences or any other information learned in the course 

of representation, even if they are part of the public record, except as the 

speci� c exceptions in Colo. RPC 1.6 permit. 

Rule 3.6 is similarly broad: a lawyer presently or formerly involved in 

a case or investigation “shall not make an extrajudicial statement that the 

lawyer knows or reasonably should know” will be publicly disseminated and 

that has a substantial likelihood of “materially prejudicing an adjudicative 

proceeding in the matter.”6 Rule 3.6(b) and (c) identify certain information 

as exceptions that a lawyer may discuss in a public forum. Like Rule 1.6, 

Rule 3.6 is not limited to statements made in the course of representation. 

Next, Rule 4.1 requires truthfulness in a lawyer’s statements to others, but 

only “in the course of representing a client.” � at same limitation applies to Rule 

4.4(a)’s requirement that a lawyer refrain from conduct that has “no substantial 

� is article examines the ethical boundaries 
on lawyers’ use of social media.
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A
nyone with an internet connection “can become a town crier 

with a voice that resonates farther than it could from any soap-

box.”1 Indeed, social media is the “modern public square.”2 But 

Colorado’s Rules of Professional Conduct (Colo. RPC or Rules) 

impose limitations on what a lawyer can say about a client in the course of 

representing the client, after that representation ends, or even in the context 

of the lawyer’s professional activities. � ese limitations include online posts. 

Combined with the limits on what lawyers can and cannot ethically discuss, 

the far-reaching consequences of social media statements resulting from 

lapses in professional judgment should make lawyers wary about wading 

into social media’s waters. 

Lawyers using social media in the practice of law “should stay reasonably 

informed” of social media’s features, capabilities, and security measures 

and how those could “impact their ethical obligations.”3 Nevertheless, while 

practicing attorneys are presumed to know the rules of law, including the 

Colo. RPC,4 the rules governing extrajudicial statements largely predate social 

media, and most states—including Colorado—have not amended them to 

re� ect social media’s impact.5 � is article o� ers guidance for lawyers who 

are considering making statements on social media. 

The Rules Framework
� e Colorado ethical rules most relevant to extrajudicial statements include 

Rules 1.6 (con� dentiality of information), 3.6 (trial publicity), 4.1 (truthfulness 

in statements to others), 4.4 (respect for rights of third persons), and 4.5 

(threatening prosecution). In addition, prosecutors also must follow Rule 

3.8 (special responsibilities of a prosecutor). 

Rule 1.6(a) provides that, absent informed consent or implied autho-

rization by the client, a “lawyer shall not reveal information related to 

the representation of a client.” By its plain terms, Rule 1.6 is not limited 

to information outside the public record. Consequently, lawyers may not 

reveal client con� dences or any other information learned in the course 

of representation, even if they are part of the public record, except as the 

speci� c exceptions in Colo. RPC 1.6 permit. 

Rule 3.6 is similarly broad: a lawyer presently or formerly involved in 

a case or investigation “shall not make an extrajudicial statement that the 

lawyer knows or reasonably should know” will be publicly disseminated and 

that has a substantial likelihood of “materially prejudicing an adjudicative 

proceeding in the matter.”6 Rule 3.6(b) and (c) identify certain information 

as exceptions that a lawyer may discuss in a public forum. Like Rule 1.6, 

Rule 3.6 is not limited to statements made in the course of representation. 

Next, Rule 4.1 requires truthfulness in a lawyer’s statements to others, but 

only “in the course of representing a client.” � at same limitation applies to Rule 

4.4(a)’s requirement that a lawyer refrain from conduct that has “no substantial 

� is article examines the ethical boundaries 
on lawyers’ use of social media.
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purpose other than to embarrass, delay, or burden 

a third person[.]” This consideration may be 

particularly acute given the internet’s ability to 

amplify statements to this e� ect. 

Rule 4.5(a) additionally prohibits a lawyer 

from threatening “criminal, administrative or 

disciplinary charges” to obtain an advantage in 

a civil matter, regardless of whether the lawyer 

seeks gain for a client or anyone else (including 

personal gain) by doing so. Along the same 

lines, Rule 3.8(f ) requires that prosecutors 

make only those statements “necessary to 

inform the public of the nature and extent of the 

prosecutor’s action in serving a legitimate law 

enforcement purpose” and refrain from making 

extrajudicial statements that have a “substantial 

likelihood of heightening public condemnation 

of the accused.” Rule 3.8(f) is not limited only 

to prosecutors’ extrajudicial statements; they 

must also exercise “reasonable care” to make 

sure “investigators, law enforcement personnel, 

employees or other persons assisting or associ-

ated with the prosecutor in a criminal case” do 

not make extrajudicial statements prohibited 

by either Rule 3.8(f) or Rule 3.6.

Colorado Opinions on Lawyers and 
Social Media
Two notable cases, People v. Isaac7 and People 

v. Piccone,8 directly address how lawyers’ social 

media use can violate the Rules.9 Understanding 

their reasoning helps identify social media 

activities to avoid.

Isaac: Responding to Negative Client Reviews
Isaac, which addressed only Colo. RPC 1.6, was 

the � rst ethics case in Colorado concerning 

lawyers and social media use.10 After Isaac 

discovered two negative reviews from former 

clients on Google Plus, he posted responses on 

that same platform.11  

Isaac’s response to the � rst review described 

his former client as “abusive, demanding, insulting 

and o� ensive,” while also insisting that “[a]s with all 

ethical lawyers, it is inherently inimical, to me, to 

engage in conduct so base as calling . . . my clients 

. . . ‘names.’”12 His response further revealed that 

the former client had been charged with felony 

theft, and it noted that he had � led motions based 

on facts the client could not substantiate.13

Responding to the second negative review, 

Isaac again revealed the charges against his 

former client and claimed that her $4,000 

check for his services had bounced.14 He also 

accused this former client of committing two 

other uncharged o� enses: forging a�  davits 

and then notarizing them, despite not being 

a notary public.15  

� e presiding disciplinary judge (PDJ) rejected 

Isaac’s claim that Rule 1.6(b)(6) permitted these 

posts. � at rule permits (but does not require) 

a lawyer to disclose con� dential information

to the extent the lawyer reasonably believes 

necessary . . . to establish a claim or defense 

on behalf of the lawyer in a controversy be-

tween the lawyer and the client, to establish 

a defense to a criminal charge or civil claim 

against the lawyer based upon conduct in 

which the client was involved, or to respond 

to allegations in any proceeding concerning 

the lawyer’s representation of the client.16

� e PDJ found that Isaac’s disclosures ex-

ceeded those authorized by Rule 1.6(b)(6), both 

because they went beyond what was reasonably 

necessary to establish a defense17 and because “

[i]n both instances, it appears that [Isaac] dis-

closed his clients’ criminal charges and other 

alleged misdeeds simply to embarrass or dis-

credit the clients.”18 � e opinion cautioned that 

responding to negative online reviews not only 

was “an ethical mine� eld” but also would likely 

reinforce the negative review and “‘fall into the 

trap of appearing thin-skinned and defensive.’”19

 � e PDJ gave no weight to the argument that 

some of the information in the responses was in 

the public record, because Rule 1.6(a) “applies 

not only to matters communicated in con� dence 

by the client but also to all information relating 

to the representation, whatever its source.”20 � e 

PDJ suspended Isaac’s license to practice law 

for six months, with the requirement that he 

petition for reinstatement.21

Piccone: Posting About Clients' Cases
Four years later, a lawyer’s social media activity 

gave rise to another disciplinary proceeding, 

again concerning Rule 1.6(a), but also implicat-

ing Rules 3.6(a) and 4.4(a).22 Piccone involved a 

solo practitioner who managed all of her � rm’s 

social media accounts. Piccone held herself out 

as an animal law lawyer. She also formed two 

501(c)(4) corporations, one that advocated a 

“no-kill” policy for all Colorado animal shelters 

and another that lobbied to repeal the City of 

Aurora’s pit bull ban.23 “In her capacity as an 

activist,” Piccone ran a Facebook page called 

“SAVE pets from Aurora Colorado Animal Care 

and Control (‘SAVE’).”24 

In two separate cases, Piccone represented 

clients whose pit bulls allegedly violated various 

provisions of the Aurora Municipal Code. � e 

owners were also cited for violating the Aurora 

Municipal Code for their dogs’ misbehaviors. 

� e dog in the � rst case was named Bandit; the 

dog in the second case was named Diamond.25 

Piccone’s engagement agreement in both 

cases included a section entitled “Publicity, 

Media and Fundraising,” which authorized 

her to give “non-con� dential information from 

the public record” to the media, including 

social media, and to use that same information 

in interviews. � e agreement stated that “all 

con� dences will be preserved.”26 � at section 

also authorized Piccone to use photos of the 

dogs on social media platforms and to discuss 

the cases in “generic non-identifying terms,” 

even after her representation ended.27 It further 

authorized her to create fundraisers to pay her 

fee, “either alone or in combination with the 

client’s e� orts to crowdfund.”28 Under the fee 

agreement, she reserved the right to reinstate 

previously written-o�  charges if the clients � red 

her before the cases were completed.29

After Aurora’s municipal court ordered that 

Bandit be killed and stayed that order pending 

appeal, Piccone � led an appeal, hoping to move 

Bandit from the Aurora Animal Shelter and 

develop evidence that would both prevent the 

dog’s execution and resolve the charges against 

his owners.30 � e shelter refused to let Piccone’s 

expert evaluate Bandit outside his cage, and 

after the municipal court upheld that decision, 

Piccone took to the internet, linking a GoFundMe 

fundraising page for her legal costs to posts on 

both her � rm’s and SAVE’s Facebook pages.31 

� ose posts stated that “Aurora CO wants to 

kill Bandit. Please don’t let them get away with 

it.”32 She also noted that Bandit’s $450 monthly 

boarding fee was coming due.33 In subsequent 

posts, she described the Aurora Animal Shelter 
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as a “hell hole” and claimed that the city was 

depriving her client, “an Armenian immigrant 

who speaks little English,” of due process.34  

After unsuccessful negotiations with the 

city attorney, Piccone posted online that “[t]he 

Aurora City Attorney’s o�  ce makes me ILL.”35 

� e next day, she posted what she described as 

a “happy update” to an old case on her � rm’s 

Facebook page.36 � at post noted that the city 

attorney prosecuting Bandit’s case had created 

a “major scandal when she (allegedly) had an 

a� air” with a client of the city a decade before; 

notably, the post included the prosecutor’s name 

and current employment position.37

Piccone also put the email address and 

phone number of Aurora’s animal services 

manager (the shelter manager) on her SAVE 

Facebook page (not her � rm’s Facebook page), 

exhorting viewers to “VOICE YOUR CONCERNS 

about the inhuman [sic] treatment of Bandit!!!”38 

Predictably, the shelter manager received 

almost 100 voicemails and hundreds of emails 

threatening her and her family, prompting the 

city to assign police to watch her home and her 

child’s school.39 While the appeal progressed, 

Piccone posted the shelter manager’s contact 

information again.40 She also posted that Bandit’s 

owners had “not been able to replenish their 

retainer, so I’m working solely on donations. . . .”41

Bandit’s owners subsequently told Piccone 

to stop working on the case, which she promptly 

reported online.42 Two weeks later, Bandit’s owners 

formally � red Piccone and asked for their case � le 

and an accounting of all the money she’d received 

from her crowdfunding e� orts. Piccone gave them 

the accounting but refused to release the � le until 

they paid her invoice, which she had adjusted 

to include charges for services she’d previously 

written o� .43 Piccone posted online about this 

development, claiming that she’d “written off 

thousands of dollars in fees” but that “per a clause 

in my contract, they now owe me all the fees I 

previously wrote o�  as a courtesy.”44 She added 

that her former clients owed her over $2,000.45

When a lawyer from � e Animal Law Center 

(TALC) contacted Piccone about � ling a substi-

tution of counsel, she again refused to release the 

� le, stating she would not do so until the clients 

paid her bill.46 She never gave TALC her former 

clients’ � le and instead posted online that TALC 

was “sloppy” and made errors in its substitution 

motion; she also alleged that she “really got 

bamboozled with Bandit’s case, and most likely 

screwed out of $2500 because the client didn’t 

replenish the retainer when it ran out.”47

In the other case, Piccone handled her rep-

resentation of Diamond and his owners in much 

the same way, posting multiple crowdsourcing 

pleas for her internet readers to pay for her 

representation, despite executing a fee agreement 

with her clients in the case; attacking the shelter 

manager speci� cally and Aurora Animal Control 

generally; and providing detailed information 

about how much money the clients owed her. 

She also disclosed the mental health diagnoses 

and struggles of one of Diamond’s owners.48 

After Diamond’s owners � red her, Piccone 

revealed online that they owed her nearly $3,500 

but she couldn’t discuss the case because she 

“no longer ha[d] client permission because [she] 

withdrew.”49 Shortly thereafter, Piccone conveyed 

that Diamond’s owners were to blame for the 

dog’s predicament because they let him out of 

their yard in violation of a stipulated agreement 

with the City of Aurora after the original charges 

were � led.50 As the PDJ later found, Piccone’s 

“post[s] implied that Diamond’s family begged 

her to save their pet but then failed to pay.”51  

� e PDJ found that most of the information 

Piccone reported on social media about each case 

did not violate Colo. RPC 1.6(a), because her fee 

agreement explicitly authorized her to divulge 

“non-con� dential information from the public 

record.”52 � e PDJ agreed with Piccone that the 

agreement’s language covered “any information 

in the public domain,” including information 

that she had included in court pleadings before 

repeating it on social media.53 � e PDJ further 

determined that Piccone’s disclosure of the 

clients’ � nancial details in her crowdfunding 

appeals was impliedly authorized by the clients 

under the fee agreement because it allowed her 

to crowdfund the balance of what she was owed.54

However, the PDJ found that eight of Piccone’s 

social media posts violated Colo. RPC 1.6(a): one 

post disclosed a client’s mental health diagnoses 

and prior struggles with homelessness; and seven 

other posts, written after her clients had � red her, 

criticized TALC and Bandit’s owners’ motives, 

and blamed Diamond’s owners for letting him 

run away again.55 “And most egregious, several of 

[Piccone]’s posts needlessly disparaged her clients 

and revealed attorney-client communications, 

� outing the bedrock duty of loyalty on which 

Colo. RPC 1.6(a) is founded.”56

But the PDJ did not � nd that any of Piccone’s 

social media posts about Bandit or Diamond 

violated Rule 3.6.57 In this regard, Piccone is 

notable for its focus on whether extrajudicial 

statements are “substantially likely” to have a 

prejudicial impact on a pending proceeding.58 

Using that analysis, the PDJ did not � nd the “ad 

hominem attacks [on the shelter manager], which 

gave rise to other social media users’ insults and 

threats of violence” violated Colo. RPC 3.6(a), 

although it “strongly disapprove[d]” of them.59  

� e PDJ next found that Piccone’s recirculation 

of the 10-year-old rumored affair by the city 

attorney violated Colo. RPC 4.4(a).60 It rejected her 

arguments that the post was both protected speech 

and was not made in the context of representing 

a client.61 � e PDJ reasoned that, had Piccone 

truly been making protected commentary about 

governmental corruption, the rational forum 

would have been her SAVE Facebook page, not 

her law � rm’s Facebook page.62  

� e PDJ explained that a lawyer cannot � nd 

cover for extrajudicial statements “by the mere 

invocation, without evidence or support, of the 

First Amendment.”63 And the timing of the post 

undercut any notion that it was not connected 
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purpose other than to embarrass, delay, or burden 

a third person[.]” This consideration may be 

particularly acute given the internet’s ability to 

amplify statements to this e� ect. 

Rule 4.5(a) additionally prohibits a lawyer 

from threatening “criminal, administrative or 

disciplinary charges” to obtain an advantage in 

a civil matter, regardless of whether the lawyer 

seeks gain for a client or anyone else (including 

personal gain) by doing so. Along the same 

lines, Rule 3.8(f ) requires that prosecutors 

make only those statements “necessary to 

inform the public of the nature and extent of the 

prosecutor’s action in serving a legitimate law 

enforcement purpose” and refrain from making 

extrajudicial statements that have a “substantial 

likelihood of heightening public condemnation 

of the accused.” Rule 3.8(f) is not limited only 

to prosecutors’ extrajudicial statements; they 

must also exercise “reasonable care” to make 

sure “investigators, law enforcement personnel, 

employees or other persons assisting or associ-

ated with the prosecutor in a criminal case” do 

not make extrajudicial statements prohibited 

by either Rule 3.8(f) or Rule 3.6.

Colorado Opinions on Lawyers and 
Social Media
Two notable cases, People v. Isaac7 and People 

v. Piccone,8 directly address how lawyers’ social 

media use can violate the Rules.9 Understanding 

their reasoning helps identify social media 

activities to avoid.

Isaac: Responding to Negative Client Reviews
Isaac, which addressed only Colo. RPC 1.6, was 

the � rst ethics case in Colorado concerning 

lawyers and social media use.10 After Isaac 

discovered two negative reviews from former 

clients on Google Plus, he posted responses on 

that same platform.11  

Isaac’s response to the � rst review described 

his former client as “abusive, demanding, insulting 

and o� ensive,” while also insisting that “[a]s with all 

ethical lawyers, it is inherently inimical, to me, to 

engage in conduct so base as calling . . . my clients 

. . . ‘names.’”12 His response further revealed that 

the former client had been charged with felony 

theft, and it noted that he had � led motions based 

on facts the client could not substantiate.13

Responding to the second negative review, 

Isaac again revealed the charges against his 

former client and claimed that her $4,000 

check for his services had bounced.14 He also 

accused this former client of committing two 

other uncharged o� enses: forging a�  davits 

and then notarizing them, despite not being 

a notary public.15  

� e presiding disciplinary judge (PDJ) rejected 

Isaac’s claim that Rule 1.6(b)(6) permitted these 

posts. � at rule permits (but does not require) 

a lawyer to disclose con� dential information

to the extent the lawyer reasonably believes 

necessary . . . to establish a claim or defense 

on behalf of the lawyer in a controversy be-

tween the lawyer and the client, to establish 

a defense to a criminal charge or civil claim 

against the lawyer based upon conduct in 

which the client was involved, or to respond 

to allegations in any proceeding concerning 

the lawyer’s representation of the client.16

� e PDJ found that Isaac’s disclosures ex-

ceeded those authorized by Rule 1.6(b)(6), both 

because they went beyond what was reasonably 

necessary to establish a defense17 and because “

[i]n both instances, it appears that [Isaac] dis-

closed his clients’ criminal charges and other 

alleged misdeeds simply to embarrass or dis-

credit the clients.”18 � e opinion cautioned that 

responding to negative online reviews not only 

was “an ethical mine� eld” but also would likely 

reinforce the negative review and “‘fall into the 

trap of appearing thin-skinned and defensive.’”19

 � e PDJ gave no weight to the argument that 

some of the information in the responses was in 

the public record, because Rule 1.6(a) “applies 

not only to matters communicated in con� dence 

by the client but also to all information relating 

to the representation, whatever its source.”20 � e 

PDJ suspended Isaac’s license to practice law 

for six months, with the requirement that he 

petition for reinstatement.21

Piccone: Posting About Clients' Cases
Four years later, a lawyer’s social media activity 

gave rise to another disciplinary proceeding, 

again concerning Rule 1.6(a), but also implicat-

ing Rules 3.6(a) and 4.4(a).22 Piccone involved a 

solo practitioner who managed all of her � rm’s 

social media accounts. Piccone held herself out 

as an animal law lawyer. She also formed two 

501(c)(4) corporations, one that advocated a 

“no-kill” policy for all Colorado animal shelters 

and another that lobbied to repeal the City of 

Aurora’s pit bull ban.23 “In her capacity as an 

activist,” Piccone ran a Facebook page called 

“SAVE pets from Aurora Colorado Animal Care 

and Control (‘SAVE’).”24 

In two separate cases, Piccone represented 

clients whose pit bulls allegedly violated various 

provisions of the Aurora Municipal Code. � e 

owners were also cited for violating the Aurora 

Municipal Code for their dogs’ misbehaviors. 

� e dog in the � rst case was named Bandit; the 

dog in the second case was named Diamond.25 

Piccone’s engagement agreement in both 

cases included a section entitled “Publicity, 

Media and Fundraising,” which authorized 

her to give “non-con� dential information from 

the public record” to the media, including 

social media, and to use that same information 

in interviews. � e agreement stated that “all 

con� dences will be preserved.”26 � at section 

also authorized Piccone to use photos of the 

dogs on social media platforms and to discuss 

the cases in “generic non-identifying terms,” 

even after her representation ended.27 It further 

authorized her to create fundraisers to pay her 

fee, “either alone or in combination with the 

client’s e� orts to crowdfund.”28 Under the fee 

agreement, she reserved the right to reinstate 

previously written-o�  charges if the clients � red 

her before the cases were completed.29

After Aurora’s municipal court ordered that 

Bandit be killed and stayed that order pending 

appeal, Piccone � led an appeal, hoping to move 

Bandit from the Aurora Animal Shelter and 

develop evidence that would both prevent the 

dog’s execution and resolve the charges against 

his owners.30 � e shelter refused to let Piccone’s 

expert evaluate Bandit outside his cage, and 

after the municipal court upheld that decision, 

Piccone took to the internet, linking a GoFundMe 

fundraising page for her legal costs to posts on 

both her � rm’s and SAVE’s Facebook pages.31 

� ose posts stated that “Aurora CO wants to 

kill Bandit. Please don’t let them get away with 

it.”32 She also noted that Bandit’s $450 monthly 

boarding fee was coming due.33 In subsequent 

posts, she described the Aurora Animal Shelter 
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as a “hell hole” and claimed that the city was 

depriving her client, “an Armenian immigrant 

who speaks little English,” of due process.34  

After unsuccessful negotiations with the 

city attorney, Piccone posted online that “[t]he 

Aurora City Attorney’s o�  ce makes me ILL.”35 

� e next day, she posted what she described as 

a “happy update” to an old case on her � rm’s 

Facebook page.36 � at post noted that the city 

attorney prosecuting Bandit’s case had created 

a “major scandal when she (allegedly) had an 

a� air” with a client of the city a decade before; 

notably, the post included the prosecutor’s name 

and current employment position.37

Piccone also put the email address and 

phone number of Aurora’s animal services 

manager (the shelter manager) on her SAVE 

Facebook page (not her � rm’s Facebook page), 

exhorting viewers to “VOICE YOUR CONCERNS 

about the inhuman [sic] treatment of Bandit!!!”38 

Predictably, the shelter manager received 

almost 100 voicemails and hundreds of emails 

threatening her and her family, prompting the 

city to assign police to watch her home and her 

child’s school.39 While the appeal progressed, 

Piccone posted the shelter manager’s contact 

information again.40 She also posted that Bandit’s 

owners had “not been able to replenish their 

retainer, so I’m working solely on donations. . . .”41

Bandit’s owners subsequently told Piccone 

to stop working on the case, which she promptly 

reported online.42 Two weeks later, Bandit’s owners 

formally � red Piccone and asked for their case � le 

and an accounting of all the money she’d received 

from her crowdfunding e� orts. Piccone gave them 

the accounting but refused to release the � le until 

they paid her invoice, which she had adjusted 

to include charges for services she’d previously 

written o� .43 Piccone posted online about this 

development, claiming that she’d “written off 

thousands of dollars in fees” but that “per a clause 

in my contract, they now owe me all the fees I 

previously wrote o�  as a courtesy.”44 She added 

that her former clients owed her over $2,000.45

When a lawyer from � e Animal Law Center 

(TALC) contacted Piccone about � ling a substi-

tution of counsel, she again refused to release the 

� le, stating she would not do so until the clients 

paid her bill.46 She never gave TALC her former 

clients’ � le and instead posted online that TALC 

was “sloppy” and made errors in its substitution 

motion; she also alleged that she “really got 

bamboozled with Bandit’s case, and most likely 

screwed out of $2500 because the client didn’t 

replenish the retainer when it ran out.”47

In the other case, Piccone handled her rep-

resentation of Diamond and his owners in much 

the same way, posting multiple crowdsourcing 

pleas for her internet readers to pay for her 

representation, despite executing a fee agreement 

with her clients in the case; attacking the shelter 

manager speci� cally and Aurora Animal Control 

generally; and providing detailed information 

about how much money the clients owed her. 

She also disclosed the mental health diagnoses 

and struggles of one of Diamond’s owners.48 

After Diamond’s owners � red her, Piccone 

revealed online that they owed her nearly $3,500 

but she couldn’t discuss the case because she 

“no longer ha[d] client permission because [she] 

withdrew.”49 Shortly thereafter, Piccone conveyed 

that Diamond’s owners were to blame for the 

dog’s predicament because they let him out of 

their yard in violation of a stipulated agreement 

with the City of Aurora after the original charges 

were � led.50 As the PDJ later found, Piccone’s 

“post[s] implied that Diamond’s family begged 

her to save their pet but then failed to pay.”51  

� e PDJ found that most of the information 

Piccone reported on social media about each case 

did not violate Colo. RPC 1.6(a), because her fee 

agreement explicitly authorized her to divulge 

“non-con� dential information from the public 

record.”52 � e PDJ agreed with Piccone that the 

agreement’s language covered “any information 

in the public domain,” including information 

that she had included in court pleadings before 

repeating it on social media.53 � e PDJ further 

determined that Piccone’s disclosure of the 

clients’ � nancial details in her crowdfunding 

appeals was impliedly authorized by the clients 

under the fee agreement because it allowed her 

to crowdfund the balance of what she was owed.54

However, the PDJ found that eight of Piccone’s 

social media posts violated Colo. RPC 1.6(a): one 

post disclosed a client’s mental health diagnoses 

and prior struggles with homelessness; and seven 

other posts, written after her clients had � red her, 

criticized TALC and Bandit’s owners’ motives, 

and blamed Diamond’s owners for letting him 

run away again.55 “And most egregious, several of 

[Piccone]’s posts needlessly disparaged her clients 

and revealed attorney-client communications, 

� outing the bedrock duty of loyalty on which 

Colo. RPC 1.6(a) is founded.”56

But the PDJ did not � nd that any of Piccone’s 

social media posts about Bandit or Diamond 

violated Rule 3.6.57 In this regard, Piccone is 

notable for its focus on whether extrajudicial 

statements are “substantially likely” to have a 

prejudicial impact on a pending proceeding.58 

Using that analysis, the PDJ did not � nd the “ad 

hominem attacks [on the shelter manager], which 

gave rise to other social media users’ insults and 

threats of violence” violated Colo. RPC 3.6(a), 

although it “strongly disapprove[d]” of them.59  

� e PDJ next found that Piccone’s recirculation 

of the 10-year-old rumored affair by the city 

attorney violated Colo. RPC 4.4(a).60 It rejected her 

arguments that the post was both protected speech 

and was not made in the context of representing 

a client.61 � e PDJ reasoned that, had Piccone 

truly been making protected commentary about 

governmental corruption, the rational forum 

would have been her SAVE Facebook page, not 

her law � rm’s Facebook page.62  

� e PDJ explained that a lawyer cannot � nd 

cover for extrajudicial statements “by the mere 

invocation, without evidence or support, of the 

First Amendment.”63 And the timing of the post 

undercut any notion that it was not connected 

“
Two notable cases, People 

v. Isaac  and People v. 
Piccone,  directly address 

how lawyers’ social 
media use can violate the 

Rules.  Understanding 
their reasoning helps 
identify social media 

activities to avoid.

”
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to Bandit’s case.64 � e PDJ reasoned that once 

Piccone realized that a negotiated settlement 

with Aurora was unlikely to succeed, she be-

came “motivated to lash out at the decision 

maker whom she believed was responsible for 

e� ectively sealing Bandit’s fate.”65  

� at the post itself did not mention Bandit’s 

case was irrelevant: Piccone “posted embar-

rassing information about [the] City Attorney 

because of their recent interactions in Bandit’s 

case.”66 “Indeed, to require an explicit reference 

or ‘smoking gun’ link between cruel or vicious 

behavior and a pending case would seem to 

gut the e� ect of [Rule 4.4(a)], which serves as 

a backstop against lawyers’ basest impulses 

when advocating for their clients.”67

Assessing the Injury
Isaac and Piccone present a notable contrast in 

assessing injury. On the one hand, Isaac em-

phasized that the lawyer’s social media posts 

caused “actual injury” to “the legal profession 

and members of the bar su� ered actual injury . . .

as those postings cause members of the public 

to question whether attorneys can be trusted to 

act in their best interests and to safeguard their 

information.”68 But four years later, the PDJ made 

no mention of any injury to the profession caused 

by the far more � amboyant and numerous posts at 

issue in Piccone, even including those that incited 

threats of violence against the shelter manager.69

Following Isaac, the Colorado Bar Associ-

ation Ethics Committee  issued Formal Ethics 

Opinion 136, “A Lawyer’s Response to a Client’s 

Online Public Commentary Concerning � e 

Lawyer,” concluding that a lawyer who discloses 

confidential information when responding 

online to a negative client review is unlikely 

to find cover in the exception to disclosure 

created by  Colo. RPC 1.6(b)(6).70 However, the 

opinion suggests that if the dispute between the 

lawyer and client rises to the level of a “‘genuine 

controversy between the attorney and the client 

which could reasonably be expected to give rise 

to legal or disciplinary proceedings[,]’” Colo. 

RPC 1.6(b) would permit disclosing con� dential 

information, but only to the extent reasonably 

necessary to defend the lawyer.71

� en, in early 2021, the ABA Standing Com-

mittee on Ethics and Professional Responsibility 

considered the ethical considerations implicated 

by a lawyer posting responses to clients’ negative 

reviews.72 � e ABA Committee explicitly disagreed 

with the conclusions in CBA Formal Ethics 

Opinion 136 concerning what Rule 1.6(b) permits. 

Speci� cally, it opined that “a public posting that 

discloses con� dential information goes beyond 

a direct response to the accuser allowed by Rule 

1.6 and its explanatory Comments.”73 

A Lawyer’s Personal Use of Social Media
� e lawyers in Isaac and Piccone unquestionably 

used social media in their professional roles, 

including in the course of representing clients. 

But what about posts that are not so clearly 

created in that context? Many social media 

users cling to the notion that their posts are 

just between them and their “friends,” and this 

puzzling failure to appreciate the general lack 

of privacy a� orded by social media posts often 

has unfortunate consequences.

For example, Carlton Terry, a North Carolina 

judge, “friended” a lawyer on Facebook in 2008. 

� at lawyer practiced before Judge Terry, and the 

two men used Facebook to discuss a case the 

lawyer was then litigating before the judge. During 

that litigation, Judge Terry also ran a Google search 

on the party not represented by his Facebook 

lawyer friend and referenced the results of that 

search in his eventual ruling.74 � ese actions 

earned the judge a public reprimand, both for 

ex parte communications and for independently 

investigating a matter before him.75  

In another instance, an Oregon workers’ com-

pensation lawyer was suspended for 90 days after 

sending an email to a listserv of other workers’ 

compensation lawyers revealing con� dential 

information about a former client she described 

in the email as “di�  cult.”76 � e disciplinary board 

explained that the sanction was “aggravated by a 

self-serving motive” combined with the lawyer’s 

“substantial experience in the practice of law.”77

Lawyers Who Post Pseudonymously
Nothing on the internet is ever really a secret. At least 

one court has found that a lawyer’s pseudonymous 

posts can violate the prohibition against concurrent 

con� icts of interest because the personal interests 

of the posting lawyer signi� cantly risk the duties 

owed to the client (in addition to breaching other 

rules that apply to extrajudicial statements).78

Salvador Perricone, a federal prosecutor 

in New Orleans, posted approximately 2,600 

comments over a � ve-year period to newspaper 

articles on � e Times-Picayune’s website.79 He 

posted under several different pseudonyms 

and never identi� ed himself as a US Attorney’s 

O�  ce employee. Less than 1% of his comments 

concerned cases his o�  ce was prosecuting.80 But 

an investigation into his in� ammatory, pseudon-

ymous posts about New Orleans police o�  cers 

(and their lawyers) during their prosecution for 

gunning down six unarmed Black men crossing 

the Danziger Bridge just days after Hurricane 

Katrina81 unmasked his online personae.82  

� e judge presiding over the Danziger Bridge 

case granted the defendants’ motion for a new 

trial, � nding that Perricone’s pseudonymous 

online comments, in connection with other 

evidence of prosecutorial misconduct, denied the 

defendants due process of law.83 On appeal, the 

Fifth Circuit upheld the order for a new trial, based 

in part on the “signi� cant, repeated misconduct 

by Perricone” in his pseudonymous posts.84

In response to the subsequent grievance, 

Perricone admitted writing the posts but initially 

denied any ethical violations:

He stated that he made the anonymous 

online comments to relieve stress, not for 

the purpose of in� uencing the outcome of 

a defendant’s trial. He further stated that his 

anonymous comments did not identify him 

as an [assistant US attorney], and as such, 

he did not intend, nor did he reasonably 

expect, that his conduct would in� uence the 

outcome at trial, prejudice the fairness of any 

subsequent legal proceeding, or otherwise 

prejudice the administration of justice.85

Prior to the disciplinary hearing, however, 

Perricone reversed his position and stipulated 

that he violated Louisiana Rules of Professional 

Conduct 3.6, 3.8(f ), 8.4(a), and 8.4(d).86 He 

focused instead on mitigating his misconduct, 

providing testimony from a psychologist who had 

diagnosed him with “complex post-traumatic 

stress disorder (PTSD)” and opined that his 

online postings were caused by that condition.87

Following the hearing, the hearing commit-

tee found that, in addition to the rule violations 

Perricone had already admitted to, his online 
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posts “also violated Rule 1.7(a)(2) by placing 

his own interests, i.e., his need to ‘vent’ about 

the criminal cases being prosecuted by the 

[US Attorney’s Office for Louisiana], above 

the interests of that o�  ce, his client, in having 

those cases proceed unimpeded.”88 � e hearing 

committee recommended that Perricone be 

suspended from practicing law for two years, 

with one year deferred, based in large part on 

the mitigating evidence of his mental condition 

and the fact that, at the time he was posting, 

“there were no regulations, rules, or guidelines 

regarding anonymous Internet postings[.]”89 

� e disciplinary board reviewed the hearing 

committee’s findings and conclusions and 

reached a far di� erent result. � e disciplinary 

board used Perricone’s non-case-related posts to 

reject his claim that his case-speci� c posts were 

not meant to in� uence those cases, � nding it 

incredible “that while [Perricone] was attempting 

to in� uence other commenters regarding benign 

topics like LSU football, he was not attempting 

to in� uence others with his comments about the 

guilt of various individuals subject to investigation 

or prosecution.”90 � e disciplinary board was 

unmoved by the absence of any rules speci� c 

to Perricone’s actions at the time he took them, 

reasoning that the ABA Standards for Imposing 

Lawyer Sanctions did not recognize such absence 

as a mitigating factor and that Perricone “should 

not bene� t from a lack of a speci� c policy or 

rule prohibiting otherwise unethical conduct.”91

The disciplinary board found that Per-

ricone’s mental health issues did not mitigate 

his conduct, given the absence of any clear and 

convincing evidence that his PTSD diagnosis was 

the cause of his extensive online activities.92 It 

thus recommended that Perricone be disbarred 

because his conduct was extensive and caused 

“signi� cant actual and potential harm[.]”93

Perricone sought review by the Louisiana 

Supreme Court concerning only the sanction, 

arguing that his PTSD had not been given 

proper mitigating weight as a mental disability.94 

The Court rejected that argument because 

Perricone’s own expert witness testi� ed that 

Perricone knew right from wrong:

� is testimony is corroborated by respon-

dent’s own admission that even before his 

conduct was discovered, he knew he should 

not be engaged in posting extrajudicial 

comments. When asked why he engaged in 

commenting in a prohibited way, [Perricone] 

candidly admitted that he was angry over 

public corruption and he vented this anger in 

the caustic criticism leveled against all who, 

in his judgment, warranted accountability, 

even though he knew this was improper.95

Because Perricone, like all prosecutors, was 

held to higher ethical standards than other 

lawyers, the court agreed that disbarment is 

“[t]he only appropriate sanction” for a lawyer 

who loses sight of the fact that vigorous advocacy 

is only acceptable in the courtroom, where 

rules of evidence provide necessary safeguards, 

especially in the age of social media.96 � e Court 

concluded that “[o]ur decision today must 

send a strong message to [Perricone] and to all 

the members of the bar that a lawyer’s ethical 

obligations are not diminished by the mask of 

anonymity provided by the Internet.”97

Recommendations for Social Media Use
� e safest course of action for lawyers to both 

maintain a law license and to help rebuild the 

public’s respect for and trust in the legal profes-

sion is to refrain from discussing information 

related to client representation on the internet. 

At a minimum, law � rms and government legal 

agencies should develop clear, comprehensive 

policies governing lawyers’ personal and pro-

fessional social media use and enforce them 

consistently and diligently. Such policies should

 ■ include standard disclaimers for use on 

social media sites;

 ■ govern requesting and retaining social 

media pro� le recommendations and “spe-

cialty” information (e.g., LinkedIn);

 ■ recommend or require privacy settings 

for social media accounts;

 ■ ensure that blog and Twitter posts conform 

to the series 7 lawyer advertising rules (RPC 

7.1 to 7.3);

 ■ cover the ethical use of social media to 

gather case information;

 ■ address whether attorneys may “friend” 

or otherwise create and maintain social 

media links to judges before whom they 

practice; and

 ■ proscribe posting information about 

clients.98

In light of Colo. RPC 3.8(f), prosecutors’ o�  ces 

are well-advised to develop additional written 

policies that ful� ll their obligation to take “rea-

sonable care” to prevent their employees, agents, 

and others who assist them with cases from 

making impermissible extrajudicial statements.

Conclusion
� e relative anonymity and spatial separation 

afforded by the internet removes the social 

consequences that discourage aggressive con-

frontations when people are face-to-face with 

each other. As lawyers, we have the enormous 

privilege of speaking for those who would other-

wise go unheard. � at privilege carries the ethical 

(and moral) responsibility to listen to the better 

angels of our nature, rather than joining the trolls 

under the bridge, when using social media. 

Ann M. Roan has been a criminal defense 
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at the Law O�  ces of Ann M. Roan in 
Boulder. Roan is also an adjunct law 
professor at the University of Colorado 
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to Bandit’s case.64 � e PDJ reasoned that once 

Piccone realized that a negotiated settlement 

with Aurora was unlikely to succeed, she be-

came “motivated to lash out at the decision 

maker whom she believed was responsible for 

e� ectively sealing Bandit’s fate.”65  

� at the post itself did not mention Bandit’s 

case was irrelevant: Piccone “posted embar-

rassing information about [the] City Attorney 

because of their recent interactions in Bandit’s 

case.”66 “Indeed, to require an explicit reference 

or ‘smoking gun’ link between cruel or vicious 

behavior and a pending case would seem to 

gut the e� ect of [Rule 4.4(a)], which serves as 

a backstop against lawyers’ basest impulses 

when advocating for their clients.”67

Assessing the Injury
Isaac and Piccone present a notable contrast in 

assessing injury. On the one hand, Isaac em-

phasized that the lawyer’s social media posts 

caused “actual injury” to “the legal profession 

and members of the bar su� ered actual injury . . .

as those postings cause members of the public 

to question whether attorneys can be trusted to 

act in their best interests and to safeguard their 

information.”68 But four years later, the PDJ made 

no mention of any injury to the profession caused 

by the far more � amboyant and numerous posts at 

issue in Piccone, even including those that incited 

threats of violence against the shelter manager.69

Following Isaac, the Colorado Bar Associ-

ation Ethics Committee  issued Formal Ethics 

Opinion 136, “A Lawyer’s Response to a Client’s 

Online Public Commentary Concerning � e 

Lawyer,” concluding that a lawyer who discloses 

confidential information when responding 

online to a negative client review is unlikely 

to find cover in the exception to disclosure 

created by  Colo. RPC 1.6(b)(6).70 However, the 

opinion suggests that if the dispute between the 

lawyer and client rises to the level of a “‘genuine 

controversy between the attorney and the client 

which could reasonably be expected to give rise 

to legal or disciplinary proceedings[,]’” Colo. 

RPC 1.6(b) would permit disclosing con� dential 

information, but only to the extent reasonably 

necessary to defend the lawyer.71

� en, in early 2021, the ABA Standing Com-

mittee on Ethics and Professional Responsibility 

considered the ethical considerations implicated 

by a lawyer posting responses to clients’ negative 

reviews.72 � e ABA Committee explicitly disagreed 

with the conclusions in CBA Formal Ethics 

Opinion 136 concerning what Rule 1.6(b) permits. 

Speci� cally, it opined that “a public posting that 

discloses con� dential information goes beyond 

a direct response to the accuser allowed by Rule 

1.6 and its explanatory Comments.”73 

A Lawyer’s Personal Use of Social Media
� e lawyers in Isaac and Piccone unquestionably 

used social media in their professional roles, 

including in the course of representing clients. 

But what about posts that are not so clearly 

created in that context? Many social media 

users cling to the notion that their posts are 

just between them and their “friends,” and this 

puzzling failure to appreciate the general lack 

of privacy a� orded by social media posts often 

has unfortunate consequences.

For example, Carlton Terry, a North Carolina 

judge, “friended” a lawyer on Facebook in 2008. 

� at lawyer practiced before Judge Terry, and the 

two men used Facebook to discuss a case the 

lawyer was then litigating before the judge. During 

that litigation, Judge Terry also ran a Google search 

on the party not represented by his Facebook 

lawyer friend and referenced the results of that 

search in his eventual ruling.74 � ese actions 

earned the judge a public reprimand, both for 

ex parte communications and for independently 

investigating a matter before him.75  

In another instance, an Oregon workers’ com-

pensation lawyer was suspended for 90 days after 

sending an email to a listserv of other workers’ 

compensation lawyers revealing con� dential 

information about a former client she described 

in the email as “di�  cult.”76 � e disciplinary board 

explained that the sanction was “aggravated by a 

self-serving motive” combined with the lawyer’s 

“substantial experience in the practice of law.”77

Lawyers Who Post Pseudonymously
Nothing on the internet is ever really a secret. At least 

one court has found that a lawyer’s pseudonymous 

posts can violate the prohibition against concurrent 

con� icts of interest because the personal interests 

of the posting lawyer signi� cantly risk the duties 

owed to the client (in addition to breaching other 

rules that apply to extrajudicial statements).78

Salvador Perricone, a federal prosecutor 

in New Orleans, posted approximately 2,600 

comments over a � ve-year period to newspaper 

articles on � e Times-Picayune’s website.79 He 

posted under several different pseudonyms 

and never identi� ed himself as a US Attorney’s 

O�  ce employee. Less than 1% of his comments 

concerned cases his o�  ce was prosecuting.80 But 

an investigation into his in� ammatory, pseudon-

ymous posts about New Orleans police o�  cers 

(and their lawyers) during their prosecution for 

gunning down six unarmed Black men crossing 

the Danziger Bridge just days after Hurricane 

Katrina81 unmasked his online personae.82  

� e judge presiding over the Danziger Bridge 

case granted the defendants’ motion for a new 

trial, � nding that Perricone’s pseudonymous 

online comments, in connection with other 

evidence of prosecutorial misconduct, denied the 

defendants due process of law.83 On appeal, the 

Fifth Circuit upheld the order for a new trial, based 

in part on the “signi� cant, repeated misconduct 

by Perricone” in his pseudonymous posts.84

In response to the subsequent grievance, 

Perricone admitted writing the posts but initially 

denied any ethical violations:

He stated that he made the anonymous 

online comments to relieve stress, not for 

the purpose of in� uencing the outcome of 

a defendant’s trial. He further stated that his 

anonymous comments did not identify him 

as an [assistant US attorney], and as such, 

he did not intend, nor did he reasonably 

expect, that his conduct would in� uence the 

outcome at trial, prejudice the fairness of any 

subsequent legal proceeding, or otherwise 

prejudice the administration of justice.85

Prior to the disciplinary hearing, however, 

Perricone reversed his position and stipulated 

that he violated Louisiana Rules of Professional 

Conduct 3.6, 3.8(f ), 8.4(a), and 8.4(d).86 He 

focused instead on mitigating his misconduct, 

providing testimony from a psychologist who had 

diagnosed him with “complex post-traumatic 

stress disorder (PTSD)” and opined that his 

online postings were caused by that condition.87

Following the hearing, the hearing commit-

tee found that, in addition to the rule violations 

Perricone had already admitted to, his online 
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posts “also violated Rule 1.7(a)(2) by placing 

his own interests, i.e., his need to ‘vent’ about 

the criminal cases being prosecuted by the 

[US Attorney’s Office for Louisiana], above 

the interests of that o�  ce, his client, in having 

those cases proceed unimpeded.”88 � e hearing 

committee recommended that Perricone be 

suspended from practicing law for two years, 

with one year deferred, based in large part on 

the mitigating evidence of his mental condition 

and the fact that, at the time he was posting, 

“there were no regulations, rules, or guidelines 

regarding anonymous Internet postings[.]”89 

� e disciplinary board reviewed the hearing 

committee’s findings and conclusions and 

reached a far di� erent result. � e disciplinary 

board used Perricone’s non-case-related posts to 

reject his claim that his case-speci� c posts were 

not meant to in� uence those cases, � nding it 

incredible “that while [Perricone] was attempting 

to in� uence other commenters regarding benign 

topics like LSU football, he was not attempting 

to in� uence others with his comments about the 

guilt of various individuals subject to investigation 

or prosecution.”90 � e disciplinary board was 

unmoved by the absence of any rules speci� c 

to Perricone’s actions at the time he took them, 

reasoning that the ABA Standards for Imposing 

Lawyer Sanctions did not recognize such absence 

as a mitigating factor and that Perricone “should 

not bene� t from a lack of a speci� c policy or 

rule prohibiting otherwise unethical conduct.”91

The disciplinary board found that Per-

ricone’s mental health issues did not mitigate 

his conduct, given the absence of any clear and 

convincing evidence that his PTSD diagnosis was 

the cause of his extensive online activities.92 It 

thus recommended that Perricone be disbarred 

because his conduct was extensive and caused 

“signi� cant actual and potential harm[.]”93

Perricone sought review by the Louisiana 

Supreme Court concerning only the sanction, 

arguing that his PTSD had not been given 

proper mitigating weight as a mental disability.94 

The Court rejected that argument because 

Perricone’s own expert witness testi� ed that 

Perricone knew right from wrong:

� is testimony is corroborated by respon-

dent’s own admission that even before his 

conduct was discovered, he knew he should 

not be engaged in posting extrajudicial 

comments. When asked why he engaged in 

commenting in a prohibited way, [Perricone] 

candidly admitted that he was angry over 

public corruption and he vented this anger in 

the caustic criticism leveled against all who, 

in his judgment, warranted accountability, 

even though he knew this was improper.95

Because Perricone, like all prosecutors, was 

held to higher ethical standards than other 

lawyers, the court agreed that disbarment is 

“[t]he only appropriate sanction” for a lawyer 

who loses sight of the fact that vigorous advocacy 

is only acceptable in the courtroom, where 

rules of evidence provide necessary safeguards, 

especially in the age of social media.96 � e Court 

concluded that “[o]ur decision today must 

send a strong message to [Perricone] and to all 

the members of the bar that a lawyer’s ethical 

obligations are not diminished by the mask of 

anonymity provided by the Internet.”97

Recommendations for Social Media Use
� e safest course of action for lawyers to both 

maintain a law license and to help rebuild the 

public’s respect for and trust in the legal profes-

sion is to refrain from discussing information 

related to client representation on the internet. 

At a minimum, law � rms and government legal 

agencies should develop clear, comprehensive 

policies governing lawyers’ personal and pro-

fessional social media use and enforce them 

consistently and diligently. Such policies should

 ■ include standard disclaimers for use on 

social media sites;

 ■ govern requesting and retaining social 

media pro� le recommendations and “spe-

cialty” information (e.g., LinkedIn);

 ■ recommend or require privacy settings 

for social media accounts;

 ■ ensure that blog and Twitter posts conform 

to the series 7 lawyer advertising rules (RPC 

7.1 to 7.3);

 ■ cover the ethical use of social media to 

gather case information;

 ■ address whether attorneys may “friend” 

or otherwise create and maintain social 

media links to judges before whom they 

practice; and

 ■ proscribe posting information about 

clients.98

In light of Colo. RPC 3.8(f), prosecutors’ o�  ces 

are well-advised to develop additional written 

policies that ful� ll their obligation to take “rea-

sonable care” to prevent their employees, agents, 

and others who assist them with cases from 

making impermissible extrajudicial statements.

Conclusion
� e relative anonymity and spatial separation 

afforded by the internet removes the social 

consequences that discourage aggressive con-

frontations when people are face-to-face with 

each other. As lawyers, we have the enormous 

privilege of speaking for those who would other-

wise go unheard. � at privilege carries the ethical 

(and moral) responsibility to listen to the better 

angels of our nature, rather than joining the trolls 

under the bridge, when using social media. 
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(explaining that ABA Model Rule of Professional 
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Rules, 108 So.3d 609, 609–11 (Fla. 2013).  
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pronouncement in Packingham, 137 S.Ct. at 
1737, any claim that a lawyer did not reason-
ably know social media comments could be 
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is particularly so given Rule 1.1 and the duty of 
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“relevant technologies.” See Colo. RPC 1.1 and 
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I
n a case that “truly tests the boundaries of the proximate cause 

inquiry,”1 the Colorado Supreme Court recently expounded 

on—and arguably altered—the standards governing the analysis 

of causation not only under the Colorado Premises Liability 

Act (CPLA),2 but also for all common law tort claims. In doing so, 

the Court has made foreseeability a prime focus of the proximate 

cause inquiry in Colorado. � is analysis expands property owners’ 

exposure to liability for intentional harmful acts carried out by third 

parties on the property. It also potentially expands liability for tort 

defendants in other contexts where the actions of multiple parties 

contribute to the same harm.

Rocky Mountain Planned Parenthood, Inc. v. Wagner signals 

a limit on the “predominant cause” doctrine, which previously 

allowed property owners and tort defendants to evade liability for 

intentional conduct of others. At the same time, the case highlights 

that the duty-of-care principle remains a viable means to restrict 

liability for higher-level corporate entities not in a special relationship 

with the plainti� .

� is article discusses Wagner, which arose from a 2015 mass 

shooting at a Planned Parenthood facility in Colorado Springs.

Overview of Wagner
In Wagner, an anti-abortion group released internet videos purporting 

to depict Planned Parenthood sta�  discussing selling fetal tissue 

and organs for medical research. Following the videos’ release, 

Planned Parenthood facilities throughout the country saw a spike 

in threats against the organization’s facilities and sta�  members. 

Among the anti-abortionists who observed the videos was Robert 

Dear. Enraged by the videos, Dear went to Planned Parenthood 

of the Rocky Mountains (PPRM) in Colorado Springs armed with 

numerous guns, propane tanks, and a ballistic vest. He began � ring 

on individuals in the parking lot and then continued the massacre 

inside the building. Following a � ve-hour stando�  with police, Dear 

surrendered. � ree people were killed and nine others were injured.

Plainti� s—a group of injured victims and survivors of deceased 

victims—� led suit against PPRM claiming they were invitees under 

the CPLA. They also filed suit against PPRM’s national parent 

organization, Planned Parenthood Federation of America (PPFA), 

claiming negligent supervision and failure to require or instruct 

PPRM to maintain adequate safety measures. 

� e trial court granted PPRM summary judgment, � nding that, 

to the extent PPRM’s conduct may have contributed to plainti� s’ 

� is article discusses Rocky Mountain Planned 

Parenthood, Inc. v. Wagner and its impact on the analysis 
of causation in tort claims.
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injuries, PPRM’s conduct was not a proximate 

cause of those injuries because Dear’s conduct 

was the “predominant” cause of the harm and 

his conduct was not reasonably foreseeable. 

� e trial court also granted PPFA summary 

judgment, holding that PPFA owed no legal duty 

to plainti� s because PPFA was not in a recog-

nized “special relationship” with plainti� s that 

could give rise to liability based on conduct that 

occurred at an individual Planned Parenthood 

chapter’s facility. 

On appeal, the Colorado Court of Appeals 

unanimously affirmed summary judgment 

for PPFA. However, with respect to PPRM, 

the division split, with the majority reversing 

summary judgment on the issue of causation. 

The majority held that plaintiffs produced 

sufficient evidence to overcome summary 

judgment and go to the jury on whether PPRM 

knew or should have known of the potential for 

violent acts at its facility yet failed to provide 

adequate security. In so ruling, the Court 

diverged from prior federal district of Colorado 

cases recognizing that the acts of criminal mass 

murderers constituted the “predominant” cause 

of injuries in� icted so as to relieve property 

owners of liability as a matter of law.3 � e Court 

remanded the case for trial against PPRM on 

the CPLA claim. 

� e Colorado Supreme Court granted cer-

tiorari to review the following issues:

1. whether an individual who acts to cause 

mass casualties without regard to his or her 

own survival or capture is necessarily the 

predominant cause of harm to the victims of 

the individual’s attack, such that a landowner 

cannot be liable under the CPLA for a failure 

to implement security measures that the 

plaintiffs allege may have prevented the 

harm; and 

2. whether the Court of Appeals erred in 

concluding that PPFA did not owe a duty of 

care to the patrons of the PPRM Colorado 

Springs facility.

The Court Splits on Proximate Cause
A�  rming the judgment of the Court of Appeals, 

the Supreme Court split 4-3, with Justice Gabriel 

authoring the majority opinion and Justice Hart 

authoring the partial dissent. 

All justices agreed on some issues. First, 

and important with respect to the precedential 

impact of the decision, the Court recognized 

that the CPLA incorporates common law tort 

principles with regard to causation under 

CRS § 13-21-115(3)(c)(I). Second, the Court 

recognized that the causation inquiry consists 

of two separate prongs: (1) actual—or “but 

for”—cause, and (2) proximate cause. The 

Court split on precisely how the proximate 

cause prong of the analysis should operate. 

Both the majority and the dissent agreed that 

“foreseeability” and the “substantial factor” 

analysis played a role in assessing proximate 

causation. The dispute centered on which 

issue was dispositive. For the majority, Justice 

Gabriel emphasized foreseeability. For the 

three justices dissenting in part, Justice Hart 

emphasized the limiting principles of proximate 

cause, speci� cally focusing on whether the cause 

was a “substantial factor” in bringing about the 

harm. � e majority and dissent also diverged 

on whether the court or jury ultimately should 

determine proximate cause questions. 

The Majority Opinion
For the majority, Justice Gabriel reasoned 

that the proximate (or “legal”) cause inquiry 

“depends largely on the question of the fore-

seeability of harm.”4 In so holding, the Court 

opined that plainti� s had presented su�  cient 

evidence that PPRM knew or should have known 

of the danger of acts of violence being carried 

out at its Colorado Springs facility to overcome 

summary judgment. � e majority also stressed 

that proximate cause is a question of fact for 

the jury to decide.5 

On the issue of whether Dear’s criminal 

conduct in carrying out the mass shooting 

constituted a “predominant” cause so as to 

relieve PPRM from liability as a matter of prox-

imate causation, the majority held that (1) this 

was PPRM’s burden to prove at the summary 

judgment stage, (2) the standard is “di�  cult” to 

satisfy,6 and (3) on the record before the Court, 

PPRM had not satis� ed its burden. � e Court 

underscored the record evidence showing that 

PPRM knew of risks of violence at its facilities 

(and even provided sta�  members with pro-

tective devices such as bulletproof vests) and 
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also knew that the threat of violence increased 

signi� cantly in the wake of the in� ammatory 

videos. Signaling perhaps the most signi� cant 

dispute with the dissent, the majority held that 

the jury—not the court—should determine 

whether an actor is a “predominant” cause 

in the scenario of multiple concurrent causes 

involving a criminal shooter.7 

Staying true to the majority’s focus on fore-

seeability, the Court distinguished past cases 

� nding mass acts of violence to constitute a 

“predominant” cause su�  cient to relieve other 

actors of liability,8 including cases arising from 

the Columbine High School massacre9 and 

the Aurora theater shooting.10 The majority 

reasoned that the attack on PPRM—a highly 

controversial operation that received increased 

threats of violence in the days leading up to the 

incident—was reasonably foreseeable, but in 

the prior cases, the attacks were not.11 

In so holding, the Court perhaps laid a 

precedent expanding exposure for entities that 

may be considered “controversial” and receive 

more threats of violence than organizations 

whose functions are less politically charged. 

Anticipating this criticism, the majority em-

phasized that it was determining a procedural 

matter (summary judgment) rather than the 

merits, and its decision that summary judgment 

was not warranted did not mean a jury could or 

should ultimately � nd for the plainti� s on the 

proximate and predominant cause inquiries.  

The Partial Dissent
In contrast, Justice Hart, joined by Justices 

Márquez and Boatright, stressed that the 

“substantial factor” analysis should be dis-

positive in cases involving mass shootings, 

regardless of the foreseeability of potential 

incidents. In addressing this issue as a matter 

of general tort law, Justice Hart emphasized 

the role of the proximate causation inquiry 

in counterbalancing the “virtually unlimited 

liability” imposed by the factual (but-for) cause 

prong of the causation analysis.12 In her view, 

proximate cause calls for a “policy judgment[] 

and common sense: Given the circumstances, 

is it fair to hold the defendant responsible for 

his [or her] conduct?”13 In situations where 

multiple concurrent actions combine to cause 

a given harm, Justice Hart reasoned that this 

inquiry should cut o�  liability as a matter of 

principle where at least part of the defendant’s 

conduct is, relative to other actors, much more 

substantial in bringing about the harm. In the 

case of a mass shooting, Justice Hart opined that 

the shooter’s conduct should be considered so 

predominant as to categorically cut o�  liability 

for other concurrent actors such as PPRM. And 

significantly, Justice Hart emphasized—in 

contrast to the majority—that although it can 

often be a jury question, the determination 

of whether such cause is “predominant” may 

also be resolved as a matter of law by the court. 

Seizing on the majority’s foreseeability anal-

ysis, the dissent forewarned an environment 

in which controversial organizations may be 

exposed to increased liability, even for senseless 

acts of violence by criminal mass murderers. After 

noting the majority’s insistence that its conclusion 

“does not turn on whether a mass shooter’s attack 

is on a politically controversial business,” Justice 

Hart expressed “fear that the consequence of 

the court’s approach is that certain businesses 

and activities will face entirely di� erent risks 

of liability than others will.”14 The dissenting 

justices warned that if an organization is “more 

threat-prone” (citing not only abortion clinics, 

but also synagogues and Black churches), these 

organizations “may be found liable for their failure 

to mitigate or prevent mass shootings.”15 All of this 

“ignores the reality that the overwhelming—the 

predominant—cause of harm to victims of mass 

shootings is the maniacal determination of the 

shooter himself.”16 

Agreement on PPFA’s Lack of Duty
All justices agreed that corporate parent PPFA 

did not owe a duty of care to plainti� s as PPRM’s 

invitees. Plainti� s’ allegations against PPFA were 

for nonfeasance stemming from PPFA’s alleged 

failure to ensure PPRM followed the national 

organization’s purported security mandates. 

� erefore, plainti� s were required to show that 

PPFA was in a recognized “special relationship” 

with the plainti� s. � e Court held that plainti� s 

failed to satisfy that showing. Further, plainti� s 

also failed to present sufficient evidence to 

suggest PPFA controlled the daily actions of 

PPRM under an alter ego theory. Based on the 
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injuries, PPRM’s conduct was not a proximate 

cause of those injuries because Dear’s conduct 

was the “predominant” cause of the harm and 

his conduct was not reasonably foreseeable. 

� e trial court also granted PPFA summary 

judgment, holding that PPFA owed no legal duty 

to plainti� s because PPFA was not in a recog-

nized “special relationship” with plainti� s that 

could give rise to liability based on conduct that 

occurred at an individual Planned Parenthood 

chapter’s facility. 

On appeal, the Colorado Court of Appeals 

unanimously affirmed summary judgment 

for PPFA. However, with respect to PPRM, 

the division split, with the majority reversing 

summary judgment on the issue of causation. 

The majority held that plaintiffs produced 

sufficient evidence to overcome summary 

judgment and go to the jury on whether PPRM 

knew or should have known of the potential for 

violent acts at its facility yet failed to provide 

adequate security. In so ruling, the Court 

diverged from prior federal district of Colorado 

cases recognizing that the acts of criminal mass 

murderers constituted the “predominant” cause 

of injuries in� icted so as to relieve property 

owners of liability as a matter of law.3 � e Court 

remanded the case for trial against PPRM on 

the CPLA claim. 

� e Colorado Supreme Court granted cer-

tiorari to review the following issues:

1. whether an individual who acts to cause 

mass casualties without regard to his or her 

own survival or capture is necessarily the 

predominant cause of harm to the victims of 

the individual’s attack, such that a landowner 

cannot be liable under the CPLA for a failure 

to implement security measures that the 

plaintiffs allege may have prevented the 

harm; and 

2. whether the Court of Appeals erred in 

concluding that PPFA did not owe a duty of 

care to the patrons of the PPRM Colorado 

Springs facility.

The Court Splits on Proximate Cause
A�  rming the judgment of the Court of Appeals, 

the Supreme Court split 4-3, with Justice Gabriel 

authoring the majority opinion and Justice Hart 

authoring the partial dissent. 

All justices agreed on some issues. First, 

and important with respect to the precedential 

impact of the decision, the Court recognized 

that the CPLA incorporates common law tort 

principles with regard to causation under 

CRS § 13-21-115(3)(c)(I). Second, the Court 

recognized that the causation inquiry consists 

of two separate prongs: (1) actual—or “but 

for”—cause, and (2) proximate cause. The 

Court split on precisely how the proximate 

cause prong of the analysis should operate. 

Both the majority and the dissent agreed that 

“foreseeability” and the “substantial factor” 

analysis played a role in assessing proximate 

causation. The dispute centered on which 

issue was dispositive. For the majority, Justice 

Gabriel emphasized foreseeability. For the 

three justices dissenting in part, Justice Hart 

emphasized the limiting principles of proximate 

cause, speci� cally focusing on whether the cause 

was a “substantial factor” in bringing about the 

harm. � e majority and dissent also diverged 

on whether the court or jury ultimately should 

determine proximate cause questions. 

The Majority Opinion
For the majority, Justice Gabriel reasoned 

that the proximate (or “legal”) cause inquiry 

“depends largely on the question of the fore-

seeability of harm.”4 In so holding, the Court 

opined that plainti� s had presented su�  cient 

evidence that PPRM knew or should have known 

of the danger of acts of violence being carried 

out at its Colorado Springs facility to overcome 

summary judgment. � e majority also stressed 

that proximate cause is a question of fact for 

the jury to decide.5 

On the issue of whether Dear’s criminal 

conduct in carrying out the mass shooting 

constituted a “predominant” cause so as to 

relieve PPRM from liability as a matter of prox-

imate causation, the majority held that (1) this 

was PPRM’s burden to prove at the summary 

judgment stage, (2) the standard is “di�  cult” to 

satisfy,6 and (3) on the record before the Court, 

PPRM had not satis� ed its burden. � e Court 

underscored the record evidence showing that 

PPRM knew of risks of violence at its facilities 

(and even provided sta�  members with pro-

tective devices such as bulletproof vests) and 
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also knew that the threat of violence increased 

signi� cantly in the wake of the in� ammatory 

videos. Signaling perhaps the most signi� cant 

dispute with the dissent, the majority held that 

the jury—not the court—should determine 

whether an actor is a “predominant” cause 

in the scenario of multiple concurrent causes 

involving a criminal shooter.7 

Staying true to the majority’s focus on fore-

seeability, the Court distinguished past cases 

� nding mass acts of violence to constitute a 

“predominant” cause su�  cient to relieve other 

actors of liability,8 including cases arising from 

the Columbine High School massacre9 and 

the Aurora theater shooting.10 The majority 

reasoned that the attack on PPRM—a highly 

controversial operation that received increased 

threats of violence in the days leading up to the 

incident—was reasonably foreseeable, but in 

the prior cases, the attacks were not.11 

In so holding, the Court perhaps laid a 

precedent expanding exposure for entities that 

may be considered “controversial” and receive 

more threats of violence than organizations 

whose functions are less politically charged. 

Anticipating this criticism, the majority em-

phasized that it was determining a procedural 

matter (summary judgment) rather than the 

merits, and its decision that summary judgment 

was not warranted did not mean a jury could or 

should ultimately � nd for the plainti� s on the 

proximate and predominant cause inquiries.  

The Partial Dissent
In contrast, Justice Hart, joined by Justices 

Márquez and Boatright, stressed that the 

“substantial factor” analysis should be dis-

positive in cases involving mass shootings, 

regardless of the foreseeability of potential 

incidents. In addressing this issue as a matter 

of general tort law, Justice Hart emphasized 

the role of the proximate causation inquiry 

in counterbalancing the “virtually unlimited 

liability” imposed by the factual (but-for) cause 

prong of the causation analysis.12 In her view, 

proximate cause calls for a “policy judgment[] 

and common sense: Given the circumstances, 

is it fair to hold the defendant responsible for 

his [or her] conduct?”13 In situations where 

multiple concurrent actions combine to cause 

a given harm, Justice Hart reasoned that this 

inquiry should cut o�  liability as a matter of 

principle where at least part of the defendant’s 

conduct is, relative to other actors, much more 

substantial in bringing about the harm. In the 

case of a mass shooting, Justice Hart opined that 

the shooter’s conduct should be considered so 

predominant as to categorically cut o�  liability 

for other concurrent actors such as PPRM. And 

significantly, Justice Hart emphasized—in 

contrast to the majority—that although it can 

often be a jury question, the determination 

of whether such cause is “predominant” may 

also be resolved as a matter of law by the court. 

Seizing on the majority’s foreseeability anal-

ysis, the dissent forewarned an environment 

in which controversial organizations may be 

exposed to increased liability, even for senseless 

acts of violence by criminal mass murderers. After 

noting the majority’s insistence that its conclusion 

“does not turn on whether a mass shooter’s attack 

is on a politically controversial business,” Justice 

Hart expressed “fear that the consequence of 

the court’s approach is that certain businesses 

and activities will face entirely di� erent risks 

of liability than others will.”14 The dissenting 

justices warned that if an organization is “more 

threat-prone” (citing not only abortion clinics, 

but also synagogues and Black churches), these 

organizations “may be found liable for their failure 

to mitigate or prevent mass shootings.”15 All of this 

“ignores the reality that the overwhelming—the 

predominant—cause of harm to victims of mass 

shootings is the maniacal determination of the 

shooter himself.”16 

Agreement on PPFA’s Lack of Duty
All justices agreed that corporate parent PPFA 

did not owe a duty of care to plainti� s as PPRM’s 

invitees. Plainti� s’ allegations against PPFA were 

for nonfeasance stemming from PPFA’s alleged 

failure to ensure PPRM followed the national 

organization’s purported security mandates. 

� erefore, plainti� s were required to show that 

PPFA was in a recognized “special relationship” 

with the plainti� s. � e Court held that plainti� s 

failed to satisfy that showing. Further, plainti� s 

also failed to present sufficient evidence to 

suggest PPFA controlled the daily actions of 

PPRM under an alter ego theory. Based on the 
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lack of evidence of PPFA’s control over PPRM’s 

day-to-day activities, the Court distinguished this 

case from Grenier v. Commissioner of Transpor-

tation17 and Brown v. Delta Tau Delta,18 which 

plainti� s relied upon. Instead, the Court found 

the facts to be more analogous to University of 

Denver v. Whitlock,19 where the Court concluded 

the connection to and control over the a�  liate 

organization were too attenuated such that the 

university was not liable for a fraternity’s actions. 

Likewise, the Court held that plainti� s failed to 

present evidence that PPFA assumed any duty 

to provide security and did not show either that 

PPFA failed to exercise reasonable care in that 

alleged undertaking or that plainti� s relied on 

PPFA to provide the promised security at PPRM.

Takeaways
� e Colorado Supreme Court’s holding may 

reach well beyond premises liability because 

the Court analyzed and applied common law 

causation principles. � e opinion will likely 

have three main implications for tort plainti� s 

and defendants in Colorado. 

First, fewer tort cases will be decided by 

dispositive motions prior to trial. � e majority 

concluded that a jury should, in most circum-

stances, be allowed to decide proximate cause 

issues, including whether one party’s actions 

constitute a predominant cause so as to cut o�  

liability for other actors. � is holding di� ers from 

prior federal district court decisions holding, as 

a matter of law, that the defendants’ conduct was 

not a proximate cause of the plainti� s’ injuries20 

and thereby limiting the jury’s role on causation 

issues. In sharp contrast, the dissent would 

allow a more defense-friendly approach—en-

dorsed in both federal cases addressing prior 

Colorado-based mass shootings—of allowing 

the court to decide the proximate cause issue 

as a matter of law, short of submission to a jury. 
Second, businesses and organizations oper-

ating in Colorado can expect increased exposure 

to tort liability based on known dangers and 

threats of violence, especially if a business’s 

operations involve controversial subject matters. 

� e majority’s emphasis on foreseeability rather 

than a substantial factor in its proximate cause 

analysis is a subtle shift in Colorado tort law, 

and businesses and organizations should be 

cognizant of what actions they should take 

to protect themselves from liability based on 

threats or hazards that become known to their 

organizations. Given Wagner, courts will likely 

be less inclined to resolve on summary judgment 

causation questions involving businesses that 

become aware of threats of violence, especially 

those involved in controversial causes.  

� ird, practically speaking, the predominant 

cause doctrine has been signi� cantly limited. 

If an armed gunman intent on in� icting mass 

casualties against institutions with which he or 

she has profound philosophical di� erences is 

not always considered a predominant cause as a 

matter of law, it is highly unlikely that courts will 

limit liability for defendants in other contexts 

of multiple concurrent causes in the future. 

While limiting defendants’ ability to resolve 

their liability short of trial, the precise impact 

of this decision ultimately will come down to 

the jury. Colorado juries may well agree, based 

on the circumstances of each case, that the 

actions of the criminal actor are predominant, 

thus relieving businesses of liability for lack of 

proximate causation. Or, even if the jury � nds 

causation satis� ed, it may still apportion the 

vast majority of liability to the criminal actor 

under comparative fault principles.21 What is 

certain is that this decision will increase costs of 

businesses forced to defend sympathetic claims 

in lengthy trials. Inevitably, at trial, plainti� s will 

shift their focus to the conduct of the deep-pocket 

defendants and away from the criminal actor, and 

it will be left to businesses and property owners 

to show that they should not incur financial 

responsibility for the tragic consequences of the 

deliberate actions of another. 
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lack of evidence of PPFA’s control over PPRM’s 

day-to-day activities, the Court distinguished this 

case from Grenier v. Commissioner of Transpor-

tation17 and Brown v. Delta Tau Delta,18 which 

plainti� s relied upon. Instead, the Court found 

the facts to be more analogous to University of 

Denver v. Whitlock,19 where the Court concluded 

the connection to and control over the a�  liate 

organization were too attenuated such that the 

university was not liable for a fraternity’s actions. 

Likewise, the Court held that plainti� s failed to 

present evidence that PPFA assumed any duty 

to provide security and did not show either that 

PPFA failed to exercise reasonable care in that 

alleged undertaking or that plainti� s relied on 

PPFA to provide the promised security at PPRM.

Takeaways
� e Colorado Supreme Court’s holding may 

reach well beyond premises liability because 

the Court analyzed and applied common law 

causation principles. � e opinion will likely 

have three main implications for tort plainti� s 

and defendants in Colorado. 

First, fewer tort cases will be decided by 

dispositive motions prior to trial. � e majority 

concluded that a jury should, in most circum-

stances, be allowed to decide proximate cause 

issues, including whether one party’s actions 

constitute a predominant cause so as to cut o�  

liability for other actors. � is holding di� ers from 

prior federal district court decisions holding, as 

a matter of law, that the defendants’ conduct was 

not a proximate cause of the plainti� s’ injuries20 

and thereby limiting the jury’s role on causation 

issues. In sharp contrast, the dissent would 

allow a more defense-friendly approach—en-

dorsed in both federal cases addressing prior 

Colorado-based mass shootings—of allowing 

the court to decide the proximate cause issue 

as a matter of law, short of submission to a jury. 
Second, businesses and organizations oper-

ating in Colorado can expect increased exposure 

to tort liability based on known dangers and 

threats of violence, especially if a business’s 

operations involve controversial subject matters. 

� e majority’s emphasis on foreseeability rather 

than a substantial factor in its proximate cause 

analysis is a subtle shift in Colorado tort law, 

and businesses and organizations should be 

cognizant of what actions they should take 

to protect themselves from liability based on 

threats or hazards that become known to their 

organizations. Given Wagner, courts will likely 

be less inclined to resolve on summary judgment 

causation questions involving businesses that 

become aware of threats of violence, especially 

those involved in controversial causes.  

� ird, practically speaking, the predominant 

cause doctrine has been signi� cantly limited. 

If an armed gunman intent on in� icting mass 

casualties against institutions with which he or 

she has profound philosophical di� erences is 

not always considered a predominant cause as a 

matter of law, it is highly unlikely that courts will 

limit liability for defendants in other contexts 

of multiple concurrent causes in the future. 

While limiting defendants’ ability to resolve 

their liability short of trial, the precise impact 

of this decision ultimately will come down to 

the jury. Colorado juries may well agree, based 

on the circumstances of each case, that the 

actions of the criminal actor are predominant, 

thus relieving businesses of liability for lack of 

proximate causation. Or, even if the jury � nds 

causation satis� ed, it may still apportion the 

vast majority of liability to the criminal actor 

under comparative fault principles.21 What is 

certain is that this decision will increase costs of 

businesses forced to defend sympathetic claims 

in lengthy trials. Inevitably, at trial, plainti� s will 

shift their focus to the conduct of the deep-pocket 

defendants and away from the criminal actor, and 

it will be left to businesses and property owners 

to show that they should not incur financial 

responsibility for the tragic consequences of the 

deliberate actions of another. 
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S
ome landowners own adjacent parcels of land where one parcel contains their residence 

and the remaining parcels are vacant. Because vacant parcels are taxed at a much 

higher rate than residential parcels, these property owners often seek abatements and 

reclassi� cation of the vacant parcels as residential property. 

� is article explores the recent spate of Colorado appellate opinions on the taxation of 

vacant parcels that are adjacent to residential parcels. An early Court of Appeals opinion on 

this issue was released in 1998, and another followed 14 years later in 2012. In 2018, the Court 

of Appeals issued � ve separate opinions with varying degrees of agreement among the panels. 

In 2020, perhaps as a result of the number of disparate opinions and consequent confusion, the 

Colorado Supreme Court issued opinions in four cases attempting to “unravel the mysteries of 

what constitutes ‘residential land’” under CRS § 39-1-102(14.4)(a).1

Consistent with the cases, this article refers to the vacant parcel as the “subject parcel” and 

the parcel containing the residence as the “residential parcel.”

The Framework
Under the Colorado Constitution, the term “residential real property,” which includes “all 

residential dwelling units and the land, as de� ned by law, on which such units are located,” is 

valued for assessment at a signi� cantly lower rate than other taxable real property.2 In fact, it is 

almost one-third the tax rate for vacant land. Pursuant to its authority under Colo. Const. art. X, § 

3, the General Assembly further re� ned the term “residential real property” to mean “residential 

land and residential improvements.”3 “Residential land” is “a parcel or contiguous parcels of 

land under common ownership upon which residential improvements are located and that is 

used as a unit in conjunction with the residential improvements located thereon.”4 “Residential 

improvements” is “a building, or that portion of a building, designed for use predominantly as 

a place of residency by a person, a family, or families” and includes “� xtures” and “amenities” 

that are “an integral part of the residential use.”5

� e Property Tax Administrator (PTA) is statutorily required to create manuals, appraisal 

procedures, and instructions concerning methods of appraising and valuing land and improve-

ments.6 � e PTA created the Assessor’s Reference Library (ARL), which county assessors are 

required to follow.7 As relevant here, the ARL formerly interpreted  CRS § 39-1-102(14.4) to mean 

that “[p]arcels of land, under common ownership, that are contiguous and used as an integral 

part of a residence, are classi� ed as residential property.”8 In determining whether a contiguous 

� is article discusses recent Colorado appellate opinions on taxation of 
vacant land parcels that are adjacent to residential parcels.  
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S
ome landowners own adjacent parcels of land where one parcel contains their residence 

and the remaining parcels are vacant. Because vacant parcels are taxed at a much 

higher rate than residential parcels, these property owners often seek abatements and 

reclassi� cation of the vacant parcels as residential property. 

� is article explores the recent spate of Colorado appellate opinions on the taxation of 

vacant parcels that are adjacent to residential parcels. An early Court of Appeals opinion on 

this issue was released in 1998, and another followed 14 years later in 2012. In 2018, the Court 

of Appeals issued � ve separate opinions with varying degrees of agreement among the panels. 

In 2020, perhaps as a result of the number of disparate opinions and consequent confusion, the 

Colorado Supreme Court issued opinions in four cases attempting to “unravel the mysteries of 

what constitutes ‘residential land’” under CRS § 39-1-102(14.4)(a).1

Consistent with the cases, this article refers to the vacant parcel as the “subject parcel” and 

the parcel containing the residence as the “residential parcel.”

The Framework
Under the Colorado Constitution, the term “residential real property,” which includes “all 

residential dwelling units and the land, as de� ned by law, on which such units are located,” is 

valued for assessment at a signi� cantly lower rate than other taxable real property.2 In fact, it is 

almost one-third the tax rate for vacant land. Pursuant to its authority under Colo. Const. art. X, § 

3, the General Assembly further re� ned the term “residential real property” to mean “residential 

land and residential improvements.”3 “Residential land” is “a parcel or contiguous parcels of 

land under common ownership upon which residential improvements are located and that is 

used as a unit in conjunction with the residential improvements located thereon.”4 “Residential 

improvements” is “a building, or that portion of a building, designed for use predominantly as 

a place of residency by a person, a family, or families” and includes “� xtures” and “amenities” 

that are “an integral part of the residential use.”5

� e Property Tax Administrator (PTA) is statutorily required to create manuals, appraisal 

procedures, and instructions concerning methods of appraising and valuing land and improve-

ments.6 � e PTA created the Assessor’s Reference Library (ARL), which county assessors are 

required to follow.7 As relevant here, the ARL formerly interpreted  CRS § 39-1-102(14.4) to mean 

that “[p]arcels of land, under common ownership, that are contiguous and used as an integral 

part of a residence, are classi� ed as residential property.”8 In determining whether a contiguous 

� is article discusses recent Colorado appellate opinions on taxation of 
vacant land parcels that are adjacent to residential parcels.  
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parcel is used in conjunction with a residential 

parcel, the ARL stated that an assessor should 

consider whether the parcels:  

 ■ are under common ownership; 

 ■ are considered an integral part of the 

residence; 

 ■ are contiguous;

 ■ are used as a common unit with the 

residence; 

 ■ would likely be conveyed with the resi-

dence as a unit; and

 ■ along with associated structures, are for 

the support, enjoyment, or other non-com-

mercial activity of the residence’s occupants.9

Some of this PTA direction was rejected by 

the Colorado Supreme Court,10 and the ARL has 

been updated to re� ect the Court’s guidance 

in the cases discussed below.11 

Common Ownership
Sullivan v. Board of Equalization of Denver 

County12 is the prototypical example of a 

taxpayer owning a parcel of land on which 

a residence is located and an adjacent va-

cant parcel. In Sullivan, the Denver Board of 

Equalization classi� ed the subject parcel as 

nonresidential for tax year 1996. � e taxpayer 

asserted that he used the subject parcel as part 

of his backyard. It was zoned for residential use 

and had a sprinkler system and landscaping. 

However, on the relevant assessment date for 

1996, the subject parcel was titled solely in 

the name of the taxpayer’s wife. � e Board of 

Assessment Appeals (BAA) found the lack of 

“common ownership” between the subject and 

residential parcels to be dispositive. Because 

the parcels were separately owned, there was 

no basis for granting the lower assessment rate, 

and the BAA denied the taxpayer’s challenge 

to the classi� cation.

On appeal, the taxpayer conceded that 

there was no common ownership but argued 

that the vacant land nonetheless quali� ed for 

residential classi� cation as a matter of law. 

� e Court of Appeals rejected this argument, 

reasoning that a parcel of land may only qualify 

for residential classi� cation independent of 

other parcels if it has a residential dwelling unit 

on the property.13 And because there was no 

common ownership on the assessment date, 

which is a threshold requirement for applying 

the residential tax rate to vacant land, the Court 

a�  rmed the BAA’s decision.

� e Court of Appeals revisited the common 

ownership issue in 2018 in Kelly v. Board of 

County Commissioners of Summit County.14 In 

Kelly, the residential parcel, which had a home 

on it, and the subject parcel were held in the 

names of two di� erent trusts. Kelly was the 

settlor, trustee, and bene� ciary of both trusts. 

In 2016, Kelly sought to change the subject 

parcel’s classification to residential under 

CRS § 39-1-102(14.4)(a), and she sought a tax 

abatement for years 2014 and 2015. Both the 

county and later the BAA found that because 

each trust was a separate and distinct legal 

entity, the record titleholders were di� erent, 

and there was no common ownership.

Because neither the statute nor the PTA 

de� ned or o� ered guidance on what constitutes 

“common ownership,” the Court focused on 

the term’s plain meaning to � nd that “owner-

ship goes beyond bare record title,” and the 

inquiry should focus on “who has the power 

to possess, use, enjoy, and profit from the 

property.”15 Further, “[i]n property tax cases in 

particular, courts often look beyond record title 

to determine ownership.”16 � e Court found 

that Kelly had all the power to possess, use, 

enjoy, and pro� t from the property. It thus 

concluded that the common ownership test 

was met and ordered the subject parcel to be 

reclassi� ed as residential.

� e Colorado Supreme Court granted the 

Board of County Commissioner’s (BCC) and 

BAA’s petitions for certiorari review.17 Citing 

the plain language of CRS § 39-5-102(1), which 

directs that assessors must rely on county 

records to determine whether properties are 

held under common ownership, the Court 

reversed.18 � is put an end to further discussion 

on this issue.

� e fruits of this clari� cation were quickly 

reaped in Lannie v. Board of County Commis-

sioners for Eagle County.19 Lannie and his wife 

owned two contiguous parcels of land in Eagle 

County. For tax years 2014 and 2015, Lannie 

held title to the subject parcel solely in his 

name, while he and his wife held title to the 

residential parcel as joint tenants. By the time 
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of the valuation for tax year 2016, Lannie had 

conveyed the subject parcel to himself and 

his wife as joint tenants.

� e Lannies appealed the subject parcel’s 

classification as vacant land for tax years 

2014 and 2015 to the BCC of Eagle County 

and the classi� cation for 2016 to the Board 

of Equalization of Eagle County (collectively, 

County). Both entities upheld the assessor’s 

classi� cation. � e BAA upheld the County, 

� nding that the subject parcel was not used as 

a unit in conjunction with the improvements 

on the residential parcel for any of the tax 

years in question, and for tax years 2014 and 

2015, the parcels were not held under common 

ownership. On appeal, a Court of Appeals 

division affirmed the BAA’s orders, finding 

that the parcels were not used as a unit, but 

the division did not address the common 

ownership issue. � e Colorado Supreme Court 

vacated and remanded for reconsideration in 

light of Mook v. Board of County Commissioners 

of Summit County (discussed below).20 

A di� erent Court of Appeals division then 

considered whether the parcels were under 

common ownership and used as a unit. � e 

division followed Kelly and looked solely to 

the county records to determine common 

ownership. Because the two parcels did not 

have identical owners for tax years 2014 and 

2015, the Court a�  rmed the BAA’s decision 

denying reclassi� cation for those years on that 

ground alone. As to 2016, it remanded to the 

BAA to reconsider under the “used as a unit” 

standard enunciated in Mook.

Contiguity
In 2018, the Court of Appeals considered a 

property tax appeal by the Bringle Family Trust 

(Bringle Trust) to a BAA order upholding the 

subject parcel’s classi� cation as vacant land.21 

� e Bringle Trust owned a residential parcel 

and a vacant parcel located across a public 

right-of-way.

� e subject parcel was originally purchased 

in the 1950s, and a home and outhouse were 

built on it. In the 1960s, the residential parcel 

was purchased, and the house was moved from 

the subject parcel to the residential parcel (the 

outhouse remained on the subject parcel). In 

2016, the Bringle Trust petitioned the BCC of 

Summit County for an abatement or refund of 

taxes pursuant to CRS § 39-10-114 for tax years 

2013 to 2015. � e county denied the request, 

and the BAA upheld the denial based on the 

parcels’ non-contiguity.

On appeal, the Bringle Trust argued that 

the BAA erred in concluding that the subject 

parcel was not contiguous to the residential 

parcel. Deciding an issue of first impression, 

the Court of Appeals found, based on dictio-

nary definitions, that two things must touch to 

be contiguous.22 Because the two parcels did 

not touch at any point, the Court concluded 

that the statutory contiguity requirement 

was not met. The appellate panel explicitly 

left undecided whether obstacles between 

parcels other than a public right-of-way 

(such as a private easement) would defeat 

the contiguity requirement.23

Mook also addressed the contiguity re-

quirement. There, the parties agreed that 

the residential and subject parcels did not 

physically touch because the homeowners’ 

association owned a 17-foot-wide strip of land 

that completely separated the two parcels. � e 

BCC denied the reclassi� cation request, and 

the BAA upheld the BCC’s decision, � nding 

that because the two parcels did not physically 

touch, they were not contiguous. � e Court of 

Appeals a�  rmed, � nding the plain and ordinary 

meaning of contiguous is “touching along 

boundaries often for considerable distances.”24 

� e Colorado Supreme Court granted the 

Mooks’ petition for certiorari review. Based on 

the statute’s plain language, the Court agreed 

with the BCC and the Court of Appeals in both 

Mook and Bringle and held that contiguous 

means physically touching.

On the same day that Mook and Kelly were 

announced, the Colorado Supreme Court 

also issued Ziegler v. Park County Board of 

County Commissioners.25 Ziegler owned four 

parcels of land in Park County. One parcel was 

classi� ed as residential and the other three 

were classi� ed as vacant land. � e residential 

parcel contained a house, and subject parcel 1 

directly bordered that parcel. Subject parcels 

2 and 3 bordered subject parcel 1 but didn’t 

physically touch the residential parcel.

Common ownership and contiguity were 

admitted as to subject parcel 1. Ziegler testi� ed 

that he lived on the property four to six weeks 

a year, and when there he treated all four 

parcels as a single unit to ride horses, hike, 

ride all-terrain vehicles, shoot guns, and camp. 

� e BAA determined the subject lots were not 

essential to his enjoyment of the residential 

improvements and the uses were not in con-

junction with the residential improvements, 

and it upheld the BCC’s rejection of Ziegler’s 

request to reclassify the subject parcels as 

residential land. Ziegler appealed, and the 

Colorado Supreme Court accepted jurisdiction 

pursuant to CRS § 13-4-109 and C.A.R. 50(b).26

� e Supreme Court followed its reasoning in 

Mook to hold that for a multi-parcel assemblage 

to satisfy the contiguity requirement, a parcel 

of land must physically touch another parcel, 

and added that a vacant parcel must touch a 

parcel containing a residential improvement.27 

� is does not mean, however, that it must touch 

a parcel with a residence. As an example, the 

Court stated that if one parcel contained a 

residence, and the contiguous parcel had, for 

example, fencing, a garage, or a shed that was 

an “integral part of the residential use,” “then a 

third, undeveloped parcel that physically touch-

es the parcel containing that improvement 

would satisfy the contiguity requirement.”28 

Because the BAA did not make any � ndings on 

this issue, the order was reversed and the case 

was remanded for � ndings on the contiguity 

requirement for subject parcels 2 and 3.

Used as a Unit
In 2012, in Fi� eld v. Pitkin County Board of Com-

missioners, the Court of Appeals considered 

the “used as a unit” concept in deciding what 

constitutes “residential land.”29 In Fi� eld, the 

taxpayers subdivided their property in 2007 into 

two contiguous residential lots, both of which 

they owned. Lot 1 contained their home. Lot 

2 had no buildings or structures, but it had a 

paved road and a utility line. � e paved road 

was the only road access to the taxpayers’ home, 

and it also served a neighboring subdivision.

Following the subdivision, the assessor 

classi� ed Lot 2 as vacant land for tax years 

2008 and 2009. � e BAA denied the taxpayers’ 
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parcel is used in conjunction with a residential 

parcel, the ARL stated that an assessor should 

consider whether the parcels:  

 ■ are under common ownership; 

 ■ are considered an integral part of the 

residence; 

 ■ are contiguous;

 ■ are used as a common unit with the 

residence; 

 ■ would likely be conveyed with the resi-

dence as a unit; and

 ■ along with associated structures, are for 

the support, enjoyment, or other non-com-

mercial activity of the residence’s occupants.9

Some of this PTA direction was rejected by 

the Colorado Supreme Court,10 and the ARL has 

been updated to re� ect the Court’s guidance 

in the cases discussed below.11 

Common Ownership
Sullivan v. Board of Equalization of Denver 

County12 is the prototypical example of a 

taxpayer owning a parcel of land on which 

a residence is located and an adjacent va-

cant parcel. In Sullivan, the Denver Board of 

Equalization classi� ed the subject parcel as 

nonresidential for tax year 1996. � e taxpayer 

asserted that he used the subject parcel as part 

of his backyard. It was zoned for residential use 

and had a sprinkler system and landscaping. 

However, on the relevant assessment date for 

1996, the subject parcel was titled solely in 

the name of the taxpayer’s wife. � e Board of 

Assessment Appeals (BAA) found the lack of 

“common ownership” between the subject and 

residential parcels to be dispositive. Because 

the parcels were separately owned, there was 

no basis for granting the lower assessment rate, 

and the BAA denied the taxpayer’s challenge 

to the classi� cation.

On appeal, the taxpayer conceded that 

there was no common ownership but argued 

that the vacant land nonetheless quali� ed for 

residential classi� cation as a matter of law. 

� e Court of Appeals rejected this argument, 

reasoning that a parcel of land may only qualify 

for residential classi� cation independent of 

other parcels if it has a residential dwelling unit 

on the property.13 And because there was no 

common ownership on the assessment date, 

which is a threshold requirement for applying 

the residential tax rate to vacant land, the Court 

a�  rmed the BAA’s decision.

� e Court of Appeals revisited the common 

ownership issue in 2018 in Kelly v. Board of 

County Commissioners of Summit County.14 In 

Kelly, the residential parcel, which had a home 

on it, and the subject parcel were held in the 

names of two di� erent trusts. Kelly was the 

settlor, trustee, and bene� ciary of both trusts. 

In 2016, Kelly sought to change the subject 

parcel’s classification to residential under 

CRS § 39-1-102(14.4)(a), and she sought a tax 

abatement for years 2014 and 2015. Both the 

county and later the BAA found that because 

each trust was a separate and distinct legal 

entity, the record titleholders were di� erent, 

and there was no common ownership.

Because neither the statute nor the PTA 

de� ned or o� ered guidance on what constitutes 

“common ownership,” the Court focused on 

the term’s plain meaning to � nd that “owner-

ship goes beyond bare record title,” and the 

inquiry should focus on “who has the power 

to possess, use, enjoy, and profit from the 

property.”15 Further, “[i]n property tax cases in 

particular, courts often look beyond record title 

to determine ownership.”16 � e Court found 

that Kelly had all the power to possess, use, 

enjoy, and pro� t from the property. It thus 

concluded that the common ownership test 

was met and ordered the subject parcel to be 

reclassi� ed as residential.

� e Colorado Supreme Court granted the 

Board of County Commissioner’s (BCC) and 

BAA’s petitions for certiorari review.17 Citing 

the plain language of CRS § 39-5-102(1), which 

directs that assessors must rely on county 

records to determine whether properties are 

held under common ownership, the Court 

reversed.18 � is put an end to further discussion 

on this issue.

� e fruits of this clari� cation were quickly 

reaped in Lannie v. Board of County Commis-

sioners for Eagle County.19 Lannie and his wife 

owned two contiguous parcels of land in Eagle 

County. For tax years 2014 and 2015, Lannie 

held title to the subject parcel solely in his 

name, while he and his wife held title to the 

residential parcel as joint tenants. By the time 
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of the valuation for tax year 2016, Lannie had 

conveyed the subject parcel to himself and 

his wife as joint tenants.

� e Lannies appealed the subject parcel’s 

classification as vacant land for tax years 

2014 and 2015 to the BCC of Eagle County 

and the classi� cation for 2016 to the Board 

of Equalization of Eagle County (collectively, 

County). Both entities upheld the assessor’s 

classi� cation. � e BAA upheld the County, 

� nding that the subject parcel was not used as 

a unit in conjunction with the improvements 

on the residential parcel for any of the tax 

years in question, and for tax years 2014 and 

2015, the parcels were not held under common 

ownership. On appeal, a Court of Appeals 

division affirmed the BAA’s orders, finding 

that the parcels were not used as a unit, but 

the division did not address the common 

ownership issue. � e Colorado Supreme Court 

vacated and remanded for reconsideration in 

light of Mook v. Board of County Commissioners 

of Summit County (discussed below).20 

A di� erent Court of Appeals division then 

considered whether the parcels were under 

common ownership and used as a unit. � e 

division followed Kelly and looked solely to 

the county records to determine common 

ownership. Because the two parcels did not 

have identical owners for tax years 2014 and 

2015, the Court a�  rmed the BAA’s decision 

denying reclassi� cation for those years on that 

ground alone. As to 2016, it remanded to the 

BAA to reconsider under the “used as a unit” 

standard enunciated in Mook.

Contiguity
In 2018, the Court of Appeals considered a 

property tax appeal by the Bringle Family Trust 

(Bringle Trust) to a BAA order upholding the 

subject parcel’s classi� cation as vacant land.21 

� e Bringle Trust owned a residential parcel 

and a vacant parcel located across a public 

right-of-way.

� e subject parcel was originally purchased 

in the 1950s, and a home and outhouse were 

built on it. In the 1960s, the residential parcel 

was purchased, and the house was moved from 

the subject parcel to the residential parcel (the 

outhouse remained on the subject parcel). In 

2016, the Bringle Trust petitioned the BCC of 

Summit County for an abatement or refund of 

taxes pursuant to CRS § 39-10-114 for tax years 

2013 to 2015. � e county denied the request, 

and the BAA upheld the denial based on the 

parcels’ non-contiguity.

On appeal, the Bringle Trust argued that 

the BAA erred in concluding that the subject 

parcel was not contiguous to the residential 

parcel. Deciding an issue of first impression, 

the Court of Appeals found, based on dictio-

nary definitions, that two things must touch to 

be contiguous.22 Because the two parcels did 

not touch at any point, the Court concluded 

that the statutory contiguity requirement 

was not met. The appellate panel explicitly 

left undecided whether obstacles between 

parcels other than a public right-of-way 

(such as a private easement) would defeat 

the contiguity requirement.23

Mook also addressed the contiguity re-

quirement. There, the parties agreed that 

the residential and subject parcels did not 

physically touch because the homeowners’ 

association owned a 17-foot-wide strip of land 

that completely separated the two parcels. � e 

BCC denied the reclassi� cation request, and 

the BAA upheld the BCC’s decision, � nding 

that because the two parcels did not physically 

touch, they were not contiguous. � e Court of 

Appeals a�  rmed, � nding the plain and ordinary 

meaning of contiguous is “touching along 

boundaries often for considerable distances.”24 

� e Colorado Supreme Court granted the 

Mooks’ petition for certiorari review. Based on 

the statute’s plain language, the Court agreed 

with the BCC and the Court of Appeals in both 

Mook and Bringle and held that contiguous 

means physically touching.

On the same day that Mook and Kelly were 

announced, the Colorado Supreme Court 

also issued Ziegler v. Park County Board of 

County Commissioners.25 Ziegler owned four 

parcels of land in Park County. One parcel was 

classi� ed as residential and the other three 

were classi� ed as vacant land. � e residential 

parcel contained a house, and subject parcel 1 

directly bordered that parcel. Subject parcels 

2 and 3 bordered subject parcel 1 but didn’t 

physically touch the residential parcel.

Common ownership and contiguity were 

admitted as to subject parcel 1. Ziegler testi� ed 

that he lived on the property four to six weeks 

a year, and when there he treated all four 

parcels as a single unit to ride horses, hike, 

ride all-terrain vehicles, shoot guns, and camp. 

� e BAA determined the subject lots were not 

essential to his enjoyment of the residential 

improvements and the uses were not in con-

junction with the residential improvements, 

and it upheld the BCC’s rejection of Ziegler’s 

request to reclassify the subject parcels as 

residential land. Ziegler appealed, and the 

Colorado Supreme Court accepted jurisdiction 

pursuant to CRS § 13-4-109 and C.A.R. 50(b).26

� e Supreme Court followed its reasoning in 

Mook to hold that for a multi-parcel assemblage 

to satisfy the contiguity requirement, a parcel 

of land must physically touch another parcel, 

and added that a vacant parcel must touch a 

parcel containing a residential improvement.27 

� is does not mean, however, that it must touch 

a parcel with a residence. As an example, the 

Court stated that if one parcel contained a 

residence, and the contiguous parcel had, for 

example, fencing, a garage, or a shed that was 

an “integral part of the residential use,” “then a 

third, undeveloped parcel that physically touch-

es the parcel containing that improvement 

would satisfy the contiguity requirement.”28 

Because the BAA did not make any � ndings on 

this issue, the order was reversed and the case 

was remanded for � ndings on the contiguity 

requirement for subject parcels 2 and 3.

Used as a Unit
In 2012, in Fi� eld v. Pitkin County Board of Com-

missioners, the Court of Appeals considered 

the “used as a unit” concept in deciding what 

constitutes “residential land.”29 In Fi� eld, the 

taxpayers subdivided their property in 2007 into 

two contiguous residential lots, both of which 

they owned. Lot 1 contained their home. Lot 

2 had no buildings or structures, but it had a 

paved road and a utility line. � e paved road 

was the only road access to the taxpayers’ home, 

and it also served a neighboring subdivision.

Following the subdivision, the assessor 

classi� ed Lot 2 as vacant land for tax years 

2008 and 2009. � e BAA denied the taxpayers’ 
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petition to have it reclassi� ed as residential 

because it had no residential improvement. � e 

Court of Appeals reversed, holding that under 

the plain language of the statute, residential 

land must (1) contain a residential dwelling 

unit and (2) be used as a unit in conjunction 

with the residential improvements on the 

residential land. Accordingly, the taxpayers’ 

residential land consisted of those portions 

of Lot 1 and Lot 2 that were used as a unit in 

conjunction with the home on Lot 1. � e Court 

bolstered this reasoning by pointing to the 

PTA’s interpretation of “residential land” as 

“[p]arcels of land, under common ownership, 

that are contiguous to land used for a residence 

and used as an integral part of a residence.”30

� e Court also noted the three “judgment 

criteria” to be used under ARL guidance when 

determining whether contiguous parcels are 

residential land: “(1) Are the parcels considered 

and actually used as a common unit with the 

residence? (2) Would the parcel(s) in question 

be conveyed with the residence as a unit? 

(3) Is the primary purpose of the parcel and 

associated structures to be for the support, 

enjoyment, or other non-commercial activity 

of the occupant of the residence?”31  

All of these criteria were consistent with the 

Court’s conclusion that land on a parcel contiguous 

to another commonly owned parcel containing a 

residential dwelling unit only need be used as a 

unit in conjunction with that residential dwelling 

unit to qualify as residential land. Contrary to the 

BAA’s reasoning, there is no requirement that 

“residential land” contain a residential improve-

ment. � e proper inquiry is whether the subject 

parcel is used in conjunction with the residential 

improvement on the residential parcel, so the 

case was remanded for a redetermination after 

further proceedings on this issue.32

In 2018, the Court of Appeals again looked 

at the “used as a unit” element of CRS § 39-

1-102(14.4)(a) in Rust v. Board of County 

Commissioners of Summit County.33 Rust bought 

a parcel of residential property, and a year later 

he purchased the adjacent, undeveloped parcel. 

Rust and his family used the two parcels for 

decades, primarily for winter vacations. Rust 

challenged the vacant land classi� cation of the 

undeveloped parcel for the years 2013 to 2015.

� e parties stipulated before the BAA that 

the residential and undeveloped parcels were 

commonly owned and contiguous, so the only 

question on appeal was whether they were 

“used as a unit.” Rust testi� ed that his family 

used the undeveloped property to create a 

bu� er so there was not a neighbor right next 

to their house, to view wildlife, to park his 

truck and trailer, to ski, to sled, to store snow, 

to hike, and to enjoy peace and serenity. � e 

assessor countered that she saw no evidence 

that the parcel was an integral part of the 

residence. She testi� ed that she visited the 

property four times in � ve months and, based 

on her inspections, the truck appeared to be 

parked on the residential parcel, and the snow 

equipment storage area also appeared to be on 

the residential parcel. She saw no footprints 

or tracks on the subject parcel and noted that 

it was heavily treed and very steep. � e BAA 

agreed with her conclusion that whatever use 

the Rusts made of the subject parcel was not 

integral to the residential parcel. � e Court of 

Appeals a�  rmed because the subject parcel 

was also not used in conjunction with the 

residential property. It speci� cally declined 

to decide the scope of what use would be 

su�  cient to qualify as being “used as a unit” 

for residential classi� cation.34

Later in 2018 the Court of Appeals consid-

ered an appeal by Twilight Ridge, LLC (Twilight) 

regarding the classi� cation of a vacant parcel 

contiguous to one that had a house on it.35 � e 

subject parcel was a 0.763-acre buildable but 

undeveloped lot. � e owners testi� ed before 

the BAA that they purchased the subject parcel 

to give them privacy and to serve as a bu� er 

to help ensure their view to the north would 

not be impeded, and it was a place where their 

grandchildren could play when they visited. 

� e owners were o� ering the residential parcel 

for sale, and there was testimony that they 

intended to sell the two parcels together.36

� e county presented testimony that its 

appraiser had visited the subject parcel and 

had seen no activity or evidence of use. � e 

appraiser was followed by the assessor, who 

testi� ed that having a place for children to play 

and to protect views were incidental uses rather 

than “integral” uses of the subject parcel in 

conjunction with the residential improvements 

that would warrant residential classi� cation.37

Twilight argued on appeal that the BAA 

misconstrued the “used as a unit” element of 

CRS § 39-1-102(14.4)(a). � e Court agreed with 

the BAA that “integral” not merely “incidental” 

use of the subject parcel with the residential 

parcel must be established, but it found the 

county’s witness’s testimony, which the BAA 

relied upon, unpersuasive—the testimony 

was based on a single visit and the witness’s 

subjective opinion that the views being pro-

tected were not all that nice. However, the 

Court found that letting children play on a lot 

and establishing a view corridor are simply not 

integral uses with the residential improvements 

on the residential property, and it therefore 

upheld the BAA’s denial on those grounds.

In 2018 the Court of Appeals also decided 

Hogan v. Board of County Commissioners of 

Summit County.38 This case involved three 

connected and contiguous parcels. � e resi-

dential parcel (Lot 1) was purchased in 1983, 

and a home was built on it. An adjoining parcel 

(Lot 2) was purchased in 1988 and a deck was 

built that extended from the home on Lot 1 

onto Lot 2. Finally, a third parcel (Lot 3) was 

purchased. Lot 3 was in a subdivision and had 

an underground sewer line and an unpaved 

driveway but was otherwise undeveloped.

The assessor classified both Lots 2 and 

3 as vacant land. � e Hogans appealed this 

classi� cation, and the assessor and the BAA 

reversed the classification as to Lot 2 but 

upheld it as to Lot 3. 

On appeal, the Hogans argued that the like-

lihood of the parcel being conveyed separately 

is irrelevant. � e Court of Appeals determined 

that the property’s actual use on the relevant 

assessment date is the primary factor to be 

considered in tax classi� cation. Consequently, 

whether the owner has plans in the future to sell 

the parcel or make nonresidential use of it is 

irrelevant, and to the extent the ARL’s guidance 

permits property classi� cation based on the 

owner’s predicted future actions, it is contrary 

to law. Because the BAA gave signi� cant weight 

to testimony that the subject parcel would likely 

be conveyed separately in the future, it based its 

determination on a misapplication of the law.39
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� e Hogans also argued that the parcel’s 

use need not be necessary or essential to 

qualify as integral. At the BAA hearing, the 

assessor testi� ed that she interpreted the word 

“integral” in the ARL to mean “necessary” or 

“essential.” � e BAA found that the uses of the 

subject parcel for walking the dog, parking, 

protecting views, and acting as a bu� er from 

neighboring parcels were not necessary or 

essential and therefore not integral to the 

residential land. However, the statute does 

not define “integral” as so limited, and by 

reading into it the “necessary” and “essential” 

components, the BAA incorrectly interpreted 

the statutory language.40

� e Hogans further argued that the parcel’s 

use need not be “active” as opposed to merely 

“passive.” Before the BAA, the assessor stated 

that “active” uses would be the presence of 

physical improvements, � re pits, playgrounds, 

septic systems, garages, or other support 

structures, and the BAA found that the uses 

of the subject parcel were passive and not 

active. But the Court found nothing in CRS 

§ 39-1-102(14.4)(a) to limit the de� nition of 

“used” to “active uses.”41

The Court noted that its decision might 

con� ict with Rust, but to the extent it was in 

con� ict, it declined to follow that division’s 

decision.42 � e Court also noted its agreement 

with the substantive holding in Fifield that 

there is no requirement for a subject parcel to 

contain residential improvements and, to the 

extent Sullivan disagreed with that holding, 

such language was dicta.43 � e Court found 

it undisputed that the subject parcel was 

contiguous and under common ownership 

with the residential parcel. It held that the 

BAA’s order was based on an erroneous inter-

pretation of “residential land” and reversed 

and remanded with directions for the BAA 

to employ the correct legal standards and 

redetermine whether the Hogans’ parcel was 

entitled to reclassi� cation. 

The Colorado Supreme Court granted 

the BCC’s petition for certiorari review.44 

� e Court began its analysis by noting that 

“[d]isagreement abounds” as to what the “used 

as a unit” requirement means.45 In largely 

agreeing with the Hogan division, the Court 

concluded that a landowner must use multiple 

parcels of land together as a collective unit of 

residential property to satisfy the requirement.

The Court noted that normally it would 

defer to the PTA’s and the BAA’s construction 

of CRS § 39-1-102(14.4)(a) if it were subject 

to di� erent reasonable interpretations. But 

in this case, the Court agreed with the Court 

of Appeals that no such deference was war-

ranted because the assessor’s guidelines were 

contrary to the statute’s plain language, which 

only requires that contiguous parcels of land 

be “used as a unit.” Relying on a dictionary 

definition of “unit,” the Court found that if 

the Hogans treated all three parcels as a single 

residential unit, that was su�  cient; reading 

in a requirement that the subject parcel be 

“necessary” and “essential” was going too far.46

Similarly, considering whether the subject 

parcel would be conveyed with the residence 

as a unit does not comport with the statutory 

language, which only requires that residential 

property “is used as a unit.” This language 

focuses on the owner’s present use of the land, 

so the ARL guidelines erroneously focused on 

an owner’s plans for the subject property.47 And 

the statute does not limit the permissible uses of 

residential land to “active” uses, so it was error 

to require an active use of the subject property.48

Lastly, the statute only requires that land-

owners use the collective unit of property 

together with the residential improvements 

located on the collective unit ; there is no 

requirement for a residential improvement on 

each parcel. Because there was a house on the 

Hogans’ residential parcel, it was error for the 

assessor to deny the petition for reclassi� cation 

on grounds that the subject parcel did not also 

have a residential improvement.49

Due to the “multitude of cases pending 

around the state” the Court supplied succinct 

guidance for assessors on how the “used as a unit” 

requirement should be applied.50 � e Court stated 

that the residential and subject parcels must be 

used as though they are a greater, single parcel of 

land (i.e., a “unit”); the collective piece of property 

must be used “in conjunction with the residential 

improvements located thereon” (in the Hogans’ 

case, that would be used with their house); and 

assessors should rely on the ARL guideline that 

“
The Court began its 

analysis by noting 
that ‘[d]isagreement 
abounds’ as to what 
the ‘used as a unit’ 

requirement means.  In 
largely agreeing with 

the Hogan division, the 
Court concluded that 
a landowner must use 

multiple parcels of land 
together as a collective 

unit of residential 
property to satisfy the 

requirement.

”
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petition to have it reclassi� ed as residential 

because it had no residential improvement. � e 

Court of Appeals reversed, holding that under 

the plain language of the statute, residential 

land must (1) contain a residential dwelling 

unit and (2) be used as a unit in conjunction 

with the residential improvements on the 

residential land. Accordingly, the taxpayers’ 

residential land consisted of those portions 

of Lot 1 and Lot 2 that were used as a unit in 

conjunction with the home on Lot 1. � e Court 

bolstered this reasoning by pointing to the 

PTA’s interpretation of “residential land” as 

“[p]arcels of land, under common ownership, 

that are contiguous to land used for a residence 

and used as an integral part of a residence.”30

� e Court also noted the three “judgment 

criteria” to be used under ARL guidance when 

determining whether contiguous parcels are 

residential land: “(1) Are the parcels considered 

and actually used as a common unit with the 

residence? (2) Would the parcel(s) in question 

be conveyed with the residence as a unit? 

(3) Is the primary purpose of the parcel and 

associated structures to be for the support, 

enjoyment, or other non-commercial activity 

of the occupant of the residence?”31  

All of these criteria were consistent with the 

Court’s conclusion that land on a parcel contiguous 

to another commonly owned parcel containing a 

residential dwelling unit only need be used as a 

unit in conjunction with that residential dwelling 

unit to qualify as residential land. Contrary to the 

BAA’s reasoning, there is no requirement that 

“residential land” contain a residential improve-

ment. � e proper inquiry is whether the subject 

parcel is used in conjunction with the residential 

improvement on the residential parcel, so the 

case was remanded for a redetermination after 

further proceedings on this issue.32

In 2018, the Court of Appeals again looked 

at the “used as a unit” element of CRS § 39-

1-102(14.4)(a) in Rust v. Board of County 

Commissioners of Summit County.33 Rust bought 

a parcel of residential property, and a year later 

he purchased the adjacent, undeveloped parcel. 

Rust and his family used the two parcels for 

decades, primarily for winter vacations. Rust 

challenged the vacant land classi� cation of the 

undeveloped parcel for the years 2013 to 2015.

� e parties stipulated before the BAA that 

the residential and undeveloped parcels were 

commonly owned and contiguous, so the only 

question on appeal was whether they were 

“used as a unit.” Rust testi� ed that his family 

used the undeveloped property to create a 

bu� er so there was not a neighbor right next 

to their house, to view wildlife, to park his 

truck and trailer, to ski, to sled, to store snow, 

to hike, and to enjoy peace and serenity. � e 

assessor countered that she saw no evidence 

that the parcel was an integral part of the 

residence. She testi� ed that she visited the 

property four times in � ve months and, based 

on her inspections, the truck appeared to be 

parked on the residential parcel, and the snow 

equipment storage area also appeared to be on 

the residential parcel. She saw no footprints 

or tracks on the subject parcel and noted that 

it was heavily treed and very steep. � e BAA 

agreed with her conclusion that whatever use 

the Rusts made of the subject parcel was not 

integral to the residential parcel. � e Court of 

Appeals a�  rmed because the subject parcel 

was also not used in conjunction with the 

residential property. It speci� cally declined 

to decide the scope of what use would be 

su�  cient to qualify as being “used as a unit” 

for residential classi� cation.34

Later in 2018 the Court of Appeals consid-

ered an appeal by Twilight Ridge, LLC (Twilight) 

regarding the classi� cation of a vacant parcel 

contiguous to one that had a house on it.35 � e 

subject parcel was a 0.763-acre buildable but 

undeveloped lot. � e owners testi� ed before 

the BAA that they purchased the subject parcel 

to give them privacy and to serve as a bu� er 

to help ensure their view to the north would 

not be impeded, and it was a place where their 

grandchildren could play when they visited. 

� e owners were o� ering the residential parcel 

for sale, and there was testimony that they 

intended to sell the two parcels together.36

� e county presented testimony that its 

appraiser had visited the subject parcel and 

had seen no activity or evidence of use. � e 

appraiser was followed by the assessor, who 

testi� ed that having a place for children to play 

and to protect views were incidental uses rather 

than “integral” uses of the subject parcel in 

conjunction with the residential improvements 

that would warrant residential classi� cation.37

Twilight argued on appeal that the BAA 

misconstrued the “used as a unit” element of 

CRS § 39-1-102(14.4)(a). � e Court agreed with 

the BAA that “integral” not merely “incidental” 

use of the subject parcel with the residential 

parcel must be established, but it found the 

county’s witness’s testimony, which the BAA 

relied upon, unpersuasive—the testimony 

was based on a single visit and the witness’s 

subjective opinion that the views being pro-

tected were not all that nice. However, the 

Court found that letting children play on a lot 

and establishing a view corridor are simply not 

integral uses with the residential improvements 

on the residential property, and it therefore 

upheld the BAA’s denial on those grounds.

In 2018 the Court of Appeals also decided 

Hogan v. Board of County Commissioners of 

Summit County.38 This case involved three 

connected and contiguous parcels. � e resi-

dential parcel (Lot 1) was purchased in 1983, 

and a home was built on it. An adjoining parcel 

(Lot 2) was purchased in 1988 and a deck was 

built that extended from the home on Lot 1 

onto Lot 2. Finally, a third parcel (Lot 3) was 

purchased. Lot 3 was in a subdivision and had 

an underground sewer line and an unpaved 

driveway but was otherwise undeveloped.

The assessor classified both Lots 2 and 

3 as vacant land. � e Hogans appealed this 

classi� cation, and the assessor and the BAA 

reversed the classification as to Lot 2 but 

upheld it as to Lot 3. 

On appeal, the Hogans argued that the like-

lihood of the parcel being conveyed separately 

is irrelevant. � e Court of Appeals determined 

that the property’s actual use on the relevant 

assessment date is the primary factor to be 

considered in tax classi� cation. Consequently, 

whether the owner has plans in the future to sell 

the parcel or make nonresidential use of it is 

irrelevant, and to the extent the ARL’s guidance 

permits property classi� cation based on the 

owner’s predicted future actions, it is contrary 

to law. Because the BAA gave signi� cant weight 

to testimony that the subject parcel would likely 

be conveyed separately in the future, it based its 

determination on a misapplication of the law.39
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� e Hogans also argued that the parcel’s 

use need not be necessary or essential to 

qualify as integral. At the BAA hearing, the 

assessor testi� ed that she interpreted the word 

“integral” in the ARL to mean “necessary” or 

“essential.” � e BAA found that the uses of the 

subject parcel for walking the dog, parking, 

protecting views, and acting as a bu� er from 

neighboring parcels were not necessary or 

essential and therefore not integral to the 

residential land. However, the statute does 

not define “integral” as so limited, and by 

reading into it the “necessary” and “essential” 

components, the BAA incorrectly interpreted 

the statutory language.40

� e Hogans further argued that the parcel’s 

use need not be “active” as opposed to merely 

“passive.” Before the BAA, the assessor stated 

that “active” uses would be the presence of 

physical improvements, � re pits, playgrounds, 

septic systems, garages, or other support 

structures, and the BAA found that the uses 

of the subject parcel were passive and not 

active. But the Court found nothing in CRS 

§ 39-1-102(14.4)(a) to limit the de� nition of 

“used” to “active uses.”41

The Court noted that its decision might 

con� ict with Rust, but to the extent it was in 

con� ict, it declined to follow that division’s 

decision.42 � e Court also noted its agreement 

with the substantive holding in Fifield that 

there is no requirement for a subject parcel to 

contain residential improvements and, to the 

extent Sullivan disagreed with that holding, 

such language was dicta.43 � e Court found 

it undisputed that the subject parcel was 

contiguous and under common ownership 

with the residential parcel. It held that the 

BAA’s order was based on an erroneous inter-

pretation of “residential land” and reversed 

and remanded with directions for the BAA 

to employ the correct legal standards and 

redetermine whether the Hogans’ parcel was 

entitled to reclassi� cation. 

The Colorado Supreme Court granted 

the BCC’s petition for certiorari review.44 

� e Court began its analysis by noting that 

“[d]isagreement abounds” as to what the “used 

as a unit” requirement means.45 In largely 

agreeing with the Hogan division, the Court 

concluded that a landowner must use multiple 

parcels of land together as a collective unit of 

residential property to satisfy the requirement.

The Court noted that normally it would 

defer to the PTA’s and the BAA’s construction 

of CRS § 39-1-102(14.4)(a) if it were subject 

to di� erent reasonable interpretations. But 

in this case, the Court agreed with the Court 

of Appeals that no such deference was war-

ranted because the assessor’s guidelines were 

contrary to the statute’s plain language, which 

only requires that contiguous parcels of land 

be “used as a unit.” Relying on a dictionary 

definition of “unit,” the Court found that if 

the Hogans treated all three parcels as a single 

residential unit, that was su�  cient; reading 

in a requirement that the subject parcel be 

“necessary” and “essential” was going too far.46

Similarly, considering whether the subject 

parcel would be conveyed with the residence 

as a unit does not comport with the statutory 

language, which only requires that residential 

property “is used as a unit.” This language 

focuses on the owner’s present use of the land, 

so the ARL guidelines erroneously focused on 

an owner’s plans for the subject property.47 And 

the statute does not limit the permissible uses of 

residential land to “active” uses, so it was error 

to require an active use of the subject property.48

Lastly, the statute only requires that land-

owners use the collective unit of property 

together with the residential improvements 

located on the collective unit ; there is no 

requirement for a residential improvement on 

each parcel. Because there was a house on the 

Hogans’ residential parcel, it was error for the 

assessor to deny the petition for reclassi� cation 

on grounds that the subject parcel did not also 

have a residential improvement.49

Due to the “multitude of cases pending 

around the state” the Court supplied succinct 

guidance for assessors on how the “used as a unit” 

requirement should be applied.50 � e Court stated 

that the residential and subject parcels must be 

used as though they are a greater, single parcel of 

land (i.e., a “unit”); the collective piece of property 

must be used “in conjunction with the residential 

improvements located thereon” (in the Hogans’ 

case, that would be used with their house); and 

assessors should rely on the ARL guideline that 

“
The Court began its 

analysis by noting 
that ‘[d]isagreement 
abounds’ as to what 
the ‘used as a unit’ 

requirement means.  In 
largely agreeing with 

the Hogan division, the 
Court concluded that 
a landowner must use 

multiple parcels of land 
together as a collective 

unit of residential 
property to satisfy the 

requirement.

”
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considers whether the primary purpose of the 

parcel and associated structures is for the support, 

enjoyment, or other non-commercial activity of 

the residence’s occupants.51

Conclusion
� e Colorado Supreme Court has clari� ed the 

circumstances under which vacant land may be 

classi� ed as residential for tax purposes. In sum: 

 ■ “Common ownership” of the residential 

and subject parcels is a prerequisite, and 

assessors must rely on county records to 

determine whether properties are held 

under common ownership.

 ■ “Contiguity” of the parcels is also a prereq-

uisite, with contiguous meaning physically 

touching, often for a substantial distance. 

In a case involving more than two parcels, 

each vacant parcel must be contiguous 

with a parcel that contains “residential 

improvements.”

 ■ In determining whether parcels are “used 

as a unit,” assessors may not use ARL guid-

ance that considers (1) the likelihood of the 

parcel being conveyed separately; (2) the 

parcel’s use as “necessary” or “essential” 

to qualify as integral; and (3) the parcel’s 

“active” as opposed to merely “passive” 

use. Such considerations are outside of 

the plain meaning of the statute. Rather, 

when determining whether parcels are 

“used as a unit,” the appropriate inquiry 

is whether the parcels are used as though 

they are a greater, single parcel of land. 

And the collective piece of property must 

be used in conjunction with the residential 

improvements located there. 

It remains to be seen how the lower courts 

will interpret this guidance and whether it will 

result in consistent outcomes or show the need 

for future clari� cations. 
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2 Assessors Reference Library at 6.10 (rev. Apr. 
2018). 
 9. Id. at 6.11. 
 10. Mook, 457 P.3d 568. 
 11. Div. of Prop. Taxation, Dep’t of Local A� airs, 
2 Assessors Reference Library at § 6.10 (rev. 
Jan. 2021), https://drive.google.com/fi le/d/
1HVXjO8Ye2mO18NeO-hGaCygybZqQF7fq/
view. 
 12. Sullivan v. Bd. of Equalization, 971 P.2d 675 
(Colo.App. 1998). 
 13. Id. at 677 (citing Writer Corp. v. Colo. State 
Bd. of Equalization, 771 P.2d 13 (Colo.App. 
1988); Vail Assocs., Inc. v. Bd. of Assessment 
Appeals, 765 P.2d 593 (Colo.App. 1988)). 
 14. Kelly v. Bd. of Cty. Comm’rs of Summit Cty., 
459 P.3d 621 (Colo.App. 2018). 
 15. Id. at 625. 
 16. Id. (citations omitted). 
 17. Mook, 457 P.3d 568. 
 18. Id. at 584. 
 19. Lannie v. Bd. of Cty. Comm’rs for Eagle Cty., 
471 P.3d 1207 (Colo.App. 2020). 
 20. Id. 
 21. Bringle Family Trust v. Bd. of Cty. Comm’rs 
of Summit Cty., 459 P.3d 615 (Colo.App. 2018). 
 22. Id. at 619–29 (citing Black’s Law Dictionary 
at 386 (10th ed. 2014); Merriam Webster 
Dictionary, https://perma.cc/B4C9-H4RS; 
Oxford English Dictionary, https://perma.cc/
H7UX-YEAH). 
 23. Bringle, 459 P.3d at 621. 
 24. Mook, 457 P.3d at 572. 
 25. Ziegler v. Park Cty. Bd. of Cty. Comm’rs, 457 
P.3d 584 (Colo. 2020). 

 26. Id. at 588. 
 27. Justice Samour’s dissent is worth reading. 
He quotes the Princess Bride in arguing that if 
the parcels in this case are not “contiguous,” 
then “‘I do not think it means what [the 
majority] think[s] it means.’” Id. at 591 (Samour, 
J., dissenting). 
 28. Id. at 589–90. 
 29. Fifi eld v. Pitkin Cty. Bd. of Comm’rs, 292 
P.3d 1207 (Colo.App. 2012). 
 30. Id. at 1209. 
 31. Id. 
 32. Id. at  1210. The division noted that dicta 
in Sullivan seemed to require that residential 
improvements be on the subject parcel for it 
to be classifi ed as residential. To the extent 
that was Sullivan’s holding, the Fifi eld division 
explicitly declined to follow it. 
 33. Rust v. Bd. of Cty. Comm’rs of Summit Cty., 
2018 COA 72. 
 34. Id. at ¶ 10. 
 35. Twilight Ridge, LLC v. Bd. of Cty. Comm’rs of 
La Plata Cty., 468 P.3d 43 (Colo.App. 2018). 
 36. Id. at 45. 
 37. Id.  
 38. Hogan v. Bd. of Cty. Comm’rs of Summit 
Cty., 459 P.3d 629 (Colo.App. 2018). 
 39. Id. at 632–33. 
 40. Id. at 634–35. 
 41. Id. at 634. 
 42. Id. at 635–36 (it was not clear whether 
the other division was holding that the “used 
as a unit” element encompassed the same 
erroneous interpretation of “integral” or that 
the use had to be “active”). 
 43. Id. at 636. 
 44. Mook, 457 P.3d 568. 
 45. Id. at 578. 
 46. Id. at 578–79. 
 47. Id. at 579. 
 48. Id. at 579–80. 
 49. Id. at 580. 
 50. Id. at 581. 
 51. Id. at 582. 
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considers whether the primary purpose of the 

parcel and associated structures is for the support, 

enjoyment, or other non-commercial activity of 

the residence’s occupants.51

Conclusion
� e Colorado Supreme Court has clari� ed the 

circumstances under which vacant land may be 

classi� ed as residential for tax purposes. In sum: 

 ■ “Common ownership” of the residential 

and subject parcels is a prerequisite, and 

assessors must rely on county records to 

determine whether properties are held 

under common ownership.

 ■ “Contiguity” of the parcels is also a prereq-

uisite, with contiguous meaning physically 

touching, often for a substantial distance. 

In a case involving more than two parcels, 

each vacant parcel must be contiguous 

with a parcel that contains “residential 

improvements.”

 ■ In determining whether parcels are “used 

as a unit,” assessors may not use ARL guid-

ance that considers (1) the likelihood of the 

parcel being conveyed separately; (2) the 

parcel’s use as “necessary” or “essential” 

to qualify as integral; and (3) the parcel’s 

“active” as opposed to merely “passive” 

use. Such considerations are outside of 

the plain meaning of the statute. Rather, 

when determining whether parcels are 

“used as a unit,” the appropriate inquiry 

is whether the parcels are used as though 

they are a greater, single parcel of land. 

And the collective piece of property must 

be used in conjunction with the residential 

improvements located there. 

It remains to be seen how the lower courts 

will interpret this guidance and whether it will 

result in consistent outcomes or show the need 

for future clari� cations. 
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LASS MOSES RAMP & COOPER LLC 
announces that it has reached an agreement 
with Alice Kelly of Park Hill, Denver, CO,
which paves the way for the

THE RETIREMENT OF
Terrance R. Kelly, Esq.
After a distinguished 53 year legal careeAfter a distinguished 53 year legal career, 
which caused the consternation of many, 
one of the most principled, gifted and 
tenacious attorneys in Colorado’s history 
is being permitted to retire from the practice of law.

When reached for comment, Mr. Kelly indicated there 
remain several religious, equality, and social justice 
matters that require his ongoing attention.matters that require his ongoing attention. 
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Je� rey Alan Goldstein
August 17, 1944–August 28, 2020

Jeffrey A. Goldstein—a tenacious attorney, 

civil rights advocate, judge, father, husband, 

brother, and friend to so many—passed away 

peacefully following surgery, with his wife 

and daughters at his side. With the support of 

dedicated doctors, nurses, and caregivers at 

Kaiser Permanente and St. Joseph Hospital, 

he had survived nearly four years coping with 

pancreatic cancer and its side e� ects. 

Je�  was born in San Francisco on August 17, 

1944, the eldest son of University of Southern 

California (USC) Dentistry Professor Dr. Charles 

Goldstein and Shirley Spector Goldstein. 

His grandparents on both sides were Jewish 

immigrants from Europe at the turn of the 

20th century who built successful new lives in 

America. He grew up in West Los Angeles, where 

he graduated from University High School. His 

family included two brothers, Jon and Joel, 

and his sister Judy. In 1966, Jeff graduated 

from Valley State University (now California 

State University, Northridge), and USC Law 

School in 1969. After his � rst marriage and 

the birth of his two daughters, Janine (1969) 

and Genevieve (1970), the family moved to 

Denver in the early 1970s, where he resided 

until his death. Je�  married Marcia Tremmel 

Goldstein in 1976, and his third daughter 

Deanna was born in 1978. 

Jeff began his law career in Long Beach, 

California, where he headed the Legal Aid 

Society o�  ce representing indigent clients. In 

Denver, he co-founded the law � rm of Busacca, 

Goldstein, Hazleton, and Temko, which served 

a number of pro bono civil rights and commu-

nity activist clients. He later cofounded Karp, 

Goldstein & Stem, and then established his 

own � rm, Goldstein & Dodge, which primar-

ily represented injured workers in Colorado’s 

workers’ compensation system. After a few 

years serving as special counsel in the labor 

law � rm of Brauer, Buescher, Goldhammer & 

Kelman, Je�  left to serve as an administrative 

law judge, and later chief judge, for the Workers’ 

Compensation Division, Colorado Department 

of Labor, until his retirement in 2018. 

As members of the National Lawyers Guild 

during the 1970s and 1980s, Goldstein and his 

partners represented a number of political 

activists, including members of the American 

Indian Movement during the Wounded Knee 

Occupation of 1973, immigration rights activists, 

organizers in Denver’s Chicano movement, 

labor organizers, military servicemen who 

were against the Vietnam War, and victims of 

police brutality. 

Stemming from this work, Goldstein 

launched his decades-long representation 

of the heirs and descendants of the original 

Hispanic settlers on the Sangre de Cristo Land 

Grant, established by Mexico in 1844, in what 

is now Costilla County. As lead attorney in the 

landmark case known as the Taylor Ranch 

litigation (Lobato v. Taylor), Goldstein filed 

a class action lawsuit in 1981 against lumber 

baron and ranch owner Jack Taylor, who in the 

1960s had won a federal court case barring local 

landowners and residents from exercising their 

historic rights to graze animals, gather � rewood, 

and cut timber for construction of adobe homes 

on La Sierra—a 77,000-acre mountain tract of 

land that included 14,000-foot Culebra Peak. 

Representing class plainti� s organized by the 

Land Rights Council in San Luis, Goldstein 

headed a large team of pro bono lawyers, many 

recruited by the Colorado Lawyers Commit-

In Memoriam

tee, who followed the case through dozens 

of lower district and appellate courts before 

successfully winning the right to take the case 

to trial and then restoration of the historic land 

rights by Colorado Supreme Court decisions 

in 1994, 2002, and 2003. Implementation of 

those decisions has required further litigation 

continuing to this day. � is epic land rights 

struggle garnered national and international 

recognition and has been a tremendous victory 

for the people of the San Luis Valley. Countless 

generations of families who will use their land 

grant rights will be forever grateful to Je�  for 

leading and winning this classic David versus 

Goliath battle. 

Je�  was a founding member of the Workers’ 

Compensation Education Association (WCEA), 

a claimant lawyers’ organization that advocates 

and educates for the rights of injured workers 

in Colorado. Je�  worked tirelessly for legisla-

tive and administrative changes to better the 

plight of injured workers and was respected 

by all sides for his depth of knowledge, � erce 

advocacy, and frequent lectures on workers’ 

compensation topics. 

Je�  has been honored with awards from a 

number of community and legal organizations, 

including the Trial Lawyers for Public Justice, 

the Denver and Colorado Bar Associations, 

the Colorado Hispanic Bar Association, the 

Colorado Lawyers Committee, the WCEA, and 

the Land Rights Council. � is year, the Denver 

Bar Association honored Je�  for 50 years of 

service in the legal profession. 

Je�  and Marcia loved traveling the world and 

camping with friends in their Airstream Bambi 

trailer. Je�  was also an avid sailor, � y � sherman, 

scuba diver, and photographer. He spent many 

pleasant days at his mountain log cabin near 

Bailey enjoying his family, friends, and dog 

Satchmo, as well as befriending countless birds, 

squirrels, and mule deer. 

Je�  is survived by his wife Marcia; daughters 

Janine Aquino (Vince), Genevieve Moya, MD, 

and Deanna Goldstein; sister Judy Walter; and 

brother Joel Goldstein. His leaves surviving 

grandchildren Jade and Equis Moya, and 

Madeline and Alexandra Armour. Preceding 

him in death were his parents Charles and 

Shirley Goldstein and his brother Jon Goldstein.
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Je� rey Alan Goldstein
August 17, 1944–August 28, 2020

Jeffrey A. Goldstein—a tenacious attorney, 

civil rights advocate, judge, father, husband, 

brother, and friend to so many—passed away 

peacefully following surgery, with his wife 

and daughters at his side. With the support of 

dedicated doctors, nurses, and caregivers at 

Kaiser Permanente and St. Joseph Hospital, 

he had survived nearly four years coping with 

pancreatic cancer and its side e� ects. 

Je�  was born in San Francisco on August 17, 

1944, the eldest son of University of Southern 

California (USC) Dentistry Professor Dr. Charles 

Goldstein and Shirley Spector Goldstein. 

His grandparents on both sides were Jewish 

immigrants from Europe at the turn of the 

20th century who built successful new lives in 

America. He grew up in West Los Angeles, where 

he graduated from University High School. His 

family included two brothers, Jon and Joel, 

and his sister Judy. In 1966, Jeff graduated 

from Valley State University (now California 

State University, Northridge), and USC Law 

School in 1969. After his � rst marriage and 

the birth of his two daughters, Janine (1969) 

and Genevieve (1970), the family moved to 

Denver in the early 1970s, where he resided 

until his death. Je�  married Marcia Tremmel 

Goldstein in 1976, and his third daughter 

Deanna was born in 1978. 

Jeff began his law career in Long Beach, 

California, where he headed the Legal Aid 

Society o�  ce representing indigent clients. In 

Denver, he co-founded the law � rm of Busacca, 

Goldstein, Hazleton, and Temko, which served 

a number of pro bono civil rights and commu-

nity activist clients. He later cofounded Karp, 

Goldstein & Stem, and then established his 

own � rm, Goldstein & Dodge, which primar-

ily represented injured workers in Colorado’s 

workers’ compensation system. After a few 

years serving as special counsel in the labor 

law � rm of Brauer, Buescher, Goldhammer & 

Kelman, Je�  left to serve as an administrative 

law judge, and later chief judge, for the Workers’ 

Compensation Division, Colorado Department 

of Labor, until his retirement in 2018. 

As members of the National Lawyers Guild 

during the 1970s and 1980s, Goldstein and his 

partners represented a number of political 

activists, including members of the American 

Indian Movement during the Wounded Knee 

Occupation of 1973, immigration rights activists, 

organizers in Denver’s Chicano movement, 

labor organizers, military servicemen who 

were against the Vietnam War, and victims of 

police brutality. 

Stemming from this work, Goldstein 

launched his decades-long representation 

of the heirs and descendants of the original 

Hispanic settlers on the Sangre de Cristo Land 

Grant, established by Mexico in 1844, in what 

is now Costilla County. As lead attorney in the 

landmark case known as the Taylor Ranch 

litigation (Lobato v. Taylor), Goldstein filed 

a class action lawsuit in 1981 against lumber 

baron and ranch owner Jack Taylor, who in the 

1960s had won a federal court case barring local 

landowners and residents from exercising their 

historic rights to graze animals, gather � rewood, 

and cut timber for construction of adobe homes 

on La Sierra—a 77,000-acre mountain tract of 

land that included 14,000-foot Culebra Peak. 

Representing class plainti� s organized by the 

Land Rights Council in San Luis, Goldstein 

headed a large team of pro bono lawyers, many 

recruited by the Colorado Lawyers Commit-

In Memoriam

tee, who followed the case through dozens 

of lower district and appellate courts before 

successfully winning the right to take the case 

to trial and then restoration of the historic land 

rights by Colorado Supreme Court decisions 

in 1994, 2002, and 2003. Implementation of 

those decisions has required further litigation 

continuing to this day. � is epic land rights 

struggle garnered national and international 

recognition and has been a tremendous victory 

for the people of the San Luis Valley. Countless 

generations of families who will use their land 

grant rights will be forever grateful to Je�  for 

leading and winning this classic David versus 

Goliath battle. 

Je�  was a founding member of the Workers’ 

Compensation Education Association (WCEA), 

a claimant lawyers’ organization that advocates 

and educates for the rights of injured workers 

in Colorado. Je�  worked tirelessly for legisla-

tive and administrative changes to better the 

plight of injured workers and was respected 

by all sides for his depth of knowledge, � erce 

advocacy, and frequent lectures on workers’ 

compensation topics. 

Je�  has been honored with awards from a 

number of community and legal organizations, 

including the Trial Lawyers for Public Justice, 

the Denver and Colorado Bar Associations, 

the Colorado Hispanic Bar Association, the 

Colorado Lawyers Committee, the WCEA, and 

the Land Rights Council. � is year, the Denver 

Bar Association honored Je�  for 50 years of 

service in the legal profession. 

Je�  and Marcia loved traveling the world and 

camping with friends in their Airstream Bambi 

trailer. Je�  was also an avid sailor, � y � sherman, 

scuba diver, and photographer. He spent many 

pleasant days at his mountain log cabin near 

Bailey enjoying his family, friends, and dog 

Satchmo, as well as befriending countless birds, 

squirrels, and mule deer. 

Je�  is survived by his wife Marcia; daughters 

Janine Aquino (Vince), Genevieve Moya, MD, 

and Deanna Goldstein; sister Judy Walter; and 

brother Joel Goldstein. His leaves surviving 

grandchildren Jade and Equis Moya, and 

Madeline and Alexandra Armour. Preceding 

him in death were his parents Charles and 

Shirley Goldstein and his brother Jon Goldstein.

AROUND THE BAR   |   IN MEMORIAM

This comprehensive desk reference 
covers a range of issues in construction 
law and is an essential resource for 
attorneys, real estate professionals, and 
construction professionals. 

New in 3rd Edition 
•  New sections on emerging risks 

•  Discussion of the evolving rule regarding   

   Waters of the United States 

•  Condo conversions 

•  Revisions to Colorado’s procurement rules 

3rd edition now available 

Practitioner’s Guide  
to Colorado  
Construction Law

www.cle.cobar.org  •  Call (303) 860-0608  •  Toll-free (888) 860-2531

This comprehensive desk reference 
covers a range of issues in construction 
law and is an essential resource for 
attorneys, real estate professionals, and 
construction professionals. 

New in 3rd Edition 
•  New sections on emerging risks 

•  Discussion of the evolving rule regarding   

   Waters of the United States 

•  Condo conversions 

•  Revisions to Colorado’s procurement rules 

3rd edition now available 

Practitioner’s Guide  
to Colorado  
Construction Law

www.cle.cobar.org  •  Call (303) 860-0608  •  Toll-free (888) 860-2531



68     |     C O L OR A D O  L AW Y E R      |     M AY  2 0 2 1

AROUND THE BAR   |   IN MEMORIAM

Mary J. Mullarkey 
September 28, 1943–March 31, 2021

Mary J. Mullarkey, the � rst 

female chief justice of the 

Colorado Supreme Court, 

died on March 31, 2021, at 

age 77. With her passing, 

Colorado lost a pioneering 

leader who worked tirelessly to improve the 

justice system and how it treated people as they 

navigated its often-di�  cult pathways.

Mullarkey was born and raised in New 

London, Wisconsin. She initially studied math-

ematics at St. Norbert College, a small liberal 

arts college in the Green Bay area. Concluding 

that she would never be as mathematically 

inspiring as her favorite teacher, she decided to 

give the LSAT a shot. She received the highest 

score in her college’s history and was accepted 

into Harvard Law School. Having grown up with 

four brothers, Mullarkey was not intimidated 

by the prospect of being one of a handful of 

women in her law school class. She graduated 

from Harvard Law in 1968—the same year 

that witnessed the assassinations of Robert F. 

Kennedy and Martin Luther King Jr.

Mullarkey’s career started in the US De-

partment of the Interior, O�  ce of the Solicitor, 

where she represented federal agencies in water, 

environmental, and civil rights cases. She met her 

husband, attorney Tom Korson, through their work 

in Washington, D.C. Yearning for adventure and 

a change of scenery, the couple headed west to 

Colorado in 1971. Unlike many states at the time, 

Colorado did not have a statute or constitutional 

provision that con� ned the practice of law to men.

Mullarkey’s expertise in race and gender 

discrimination cases earned her a position 

at Denver’s Equal Employment Opportunity 

Commission O�  ce in 1973. From there, she 

transitioned to the role of solicitor general in 

the Attorney General’s O�  ce, serving as lead 

counsel for the state in major appellate cases 

from 1975 to 1982. � e birth of her son, Andrew, 

made her life all the more rewarding. She then 

went on to work as Governor Richard Lamm’s 

only legal advisor until 1985, when she took a 

sojourn in private practice.

In 1987, Mullarkey was appointed to the 

Colorado Supreme Court by Governor Roy 

Romer, becoming only the second woman to 

serve on that Court. (Her mentor and fellow 

Harvard Law grad Jean Dubofsky preceded 

her on the Court.) In 1998, she was selected 

by her fellow justices to serve as chief justice. 

She was the � rst woman to serve in that role 

and was the longest-serving chief justice in 

Colorado history. 

During her tenure on Court, Chief Justice 

Mullarkey participated in the resolution of more 

than 32,000 cases and authored 472 opinions, 

including 382 majority opinions, 52 dissents, 

and 38 concurrences. Among the most notable 

was her 2002 opinion regarding the Taylor 

Ranch litigation (Lobato v. Taylor), which held 

that descendants of Mexican homesteaders in 

the San Luis Valley should have access to the 

83,000-acre Cielo Vista Ranch for grazing and 

harvesting timber and � rewood. 

Chief Justice Mullarkey also oversaw a 

wide range of innovations and improvements 

to Colorado’s court systems, both inside and 

outside the courtroom. She strengthened 

the Judicial Branch’s ability to withstand 

and recover from budget setbacks, called on 

court personnel to make the operations of the 

Judicial Department more consumer-friendly, 

encouraged judges to become more involved 

in their communities, and resolutely sought 

to improve diversity in the legal profession. 

She also spearheaded the decade-long effort 

to replace the old and inadequate seat of the 

Colorado Judicial Branch with the Ralph L. 

Carr Colorado Judicial Center. It was her 

idea to name the building after Carr, the 

governor of Colorado who opposed the forced 

Justice Mullarkey accepting the Award of Merit 
from CBA President Patricia Jarzobski in 2017.

Inset: Justice Mullarkey and longtime CBA 
Executive Director (ret.) Chuck Turner. 
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internment of Japanese-Americans during 

World War II.

Chief Justice Mullarkey retired from the Court 

on November 30, 2010, stating a desire to spend 

more time with her family, speci� cally her new 

grandchild. While she had been diagnosed with 

multiple sclerosis many years earlier, her health 

had never a� ected her ability to do her job. In 

2017 she was honored with the CBA Award of 

Merit, the association’s highest honor.

In her personal life, Mullarkey was a patron 

of the arts, a book club attendee, and a fan of 

music. She is survived by her husband Tom 

Korson, son Andrew Korson, daughter-in-law 

Emily Korson, and two granddaughters.

Editor’s Note: To read more about Chief 

Justice Mullarkey’s remarkable career, see Volz, 

“A Conversation with CBA Award of Merit 

Recipient Justice Mary J. Mullarkey,” 46 Colo. 

Law. 13 (Feb. 2017), which was the source of 

much of this information.

Gregory Kellam Scott 
July 30, 1943–March 31, 2021

Colorado’s legal community 

su� ered an enormous loss 

with the passing of former 

Justice Gregor y Kellam 

Scott, a pioneer who leaves 

an important legacy. Justice 

Scott was the � rst Black person appointed to 

the Colorado Supreme Court and remains the 

only Black person to have served as a justice 

in Colorado. 

Scott graduated from Rutgers University 

in 1970 from its College of Agriculture and in 

1971 from its Graduate School of Education. He 

graduated with honors from Indiana University 

Law School. He began his legal career as an 

attorney with the US Securities and Exchange 

Commission in Denver and then spent over a 

decade teaching at the University of Denver 

Law School, where he was a role model for 

hundreds of diverse law students. He went on 

to establish a nationwide practice representing 

minority-owned and other small business � rms.

Governor Roy Romer appointed Scott to 

the Colorado Supreme Court in 1992. During 

his time on the Court, Justice Scott authored 

several precedent-setting opinions, including 

a concurrence in the landmark case Evans v. 

Romer, which invalidated Amendment 2, a voter 

initiative that prevented local governments from 

enacting ordinances prohibiting discrimination 

based on sexual orientation. He also authored 

the opinion for Hill v. Thomas, a landmark 

case in which the Court upheld legislation that 

allowed a bu� er zone around anyone entering 

or exiting healthcare facilities to avoid violence 

by picketers. 

Justice Scott resigned from the Court in 1999. 

Upon leaving the Court in 2000, he served as 

vice president and general counsel of Kaiser-Hill 

L.L.C., the company that cleaned up the former 

Rocky Flats nuclear weapons plant in Je� erson 

County. He and his wife Carolyn returned to 

Indiana following their time in Colorado, and he 

was appointed executive director of the Indiana 

Civil Rights Commission in 2005.

Among his many accomplishments, Justice 

Scott dedicated signi� cant time and e� ort to 

organizations including the NAACP, Urban 

League, and Sam Cary Bar Association to im-

prove diversity and inclusion throughout society. 

He was inducted into the Blacks in Colorado 

Hall of Fame and the Rutgers University Hall 

of Distinguished Alumni. He also received an 

Honorary Doctor of Laws degree from DU. 

Roger Edward Stevens
November 7, 1929–February 7, 2021

� e Boulder legal community 

lost one of its true Renais-

sance men with the passing of 

Roger E. Stevens on February 

7, 2021. Roger loved learning 

and did so until his last day. 

Roger graduated from the University of 

California Los Angeles cum laude as an En-

glish major in 1951, attended the University of 

Colorado Law School, and then practiced law 

in Boulder County for more than 60 years. He 

grew to be an accomplished lawyer in areas as 

diverse as property rights and title searches, 

oil and gas, real estate, mining/water law, 

bankruptcy, estate planning, constitutional law, 

labor law, tax, murder cases, family law, aviation 

wrongful death cases, and ACLU volunteer 

legal work. He was brilliant and blessed with 

a photographic memory. 

Roger was � ercely independent and liked 

to march to the beat of his own drum. He hired 

female lawyers when others discriminated. He 

became a lawyer to help people and believed 

if you did a good job, clients took care of you. 

He embraced kindness to all. Roger was paid in 

kind by clients who could not a� ord his services, 

including with cords of wood, bales of hay, and 

goose eggs (literally). Such was the practice of 

law in Boulder from the 1950s through the 1970s. 

Roger excelled as a pianist extraordinaire and 

a guitarist, and he sang. He was a � fth-degree 

black belt and Judo Sensei who competed 

for a position on the US Olympic team, and a 

gymnast (eager to teach handstands to all). He 

studied and practiced Jin Shin Jyutsu therapy, 

meditated, and embodied the Su�  smile. Roger 

traveled to Argentina to dance tango and loved 

to folk dance locally. He studied Hebrew, Arabic, 

Portuguese, Spanish, Japanese, and Gaelic. He 

was an amateur poet and loved Irish limericks, 

and he could recite “Jabberwocky” by heart. 

Roger also and owned and rode an enviable 

motorcycle collection. He lived and played 

in the mountains, and the outdoors was his 

sanctuary. He loved to swim and was an avid 

hiker, cross-country skier, and environmentalist. 

Roger embraced friends and partners, loved his 

family, and cherished more than anything his 

beloved wife, Philomena. 

Roger will be missed by the numerous law-

yers who worked with him, his former partners, 

and the numerous attorneys throughout the 

Boulder Community who cherished him. Roger 

loved Su�  wisdom; one of his favorite bits was: 

“I want to sing like the birds sing, not worrying 

about who hears or what they think.” 

The In Memoriam section honors the 
lives and careers of recently deceased 
CBA members. The CBA relies on cor-
respondence from members for this 
information. To help us recognize as 
many members as possible, please 
send notices to Susie Klein at sklein@
cobar.org. This is a complimentary ser-
vice, and high-resolution photos are 
welcomed.
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Mary J. Mullarkey 
September 28, 1943–March 31, 2021

Mary J. Mullarkey, the � rst 

female chief justice of the 

Colorado Supreme Court, 

died on March 31, 2021, at 

age 77. With her passing, 

Colorado lost a pioneering 

leader who worked tirelessly to improve the 

justice system and how it treated people as they 

navigated its often-di�  cult pathways.

Mullarkey was born and raised in New 

London, Wisconsin. She initially studied math-

ematics at St. Norbert College, a small liberal 

arts college in the Green Bay area. Concluding 

that she would never be as mathematically 

inspiring as her favorite teacher, she decided to 

give the LSAT a shot. She received the highest 

score in her college’s history and was accepted 

into Harvard Law School. Having grown up with 

four brothers, Mullarkey was not intimidated 

by the prospect of being one of a handful of 

women in her law school class. She graduated 

from Harvard Law in 1968—the same year 

that witnessed the assassinations of Robert F. 

Kennedy and Martin Luther King Jr.

Mullarkey’s career started in the US De-

partment of the Interior, O�  ce of the Solicitor, 

where she represented federal agencies in water, 

environmental, and civil rights cases. She met her 

husband, attorney Tom Korson, through their work 

in Washington, D.C. Yearning for adventure and 

a change of scenery, the couple headed west to 

Colorado in 1971. Unlike many states at the time, 

Colorado did not have a statute or constitutional 

provision that con� ned the practice of law to men.

Mullarkey’s expertise in race and gender 

discrimination cases earned her a position 

at Denver’s Equal Employment Opportunity 

Commission O�  ce in 1973. From there, she 

transitioned to the role of solicitor general in 

the Attorney General’s O�  ce, serving as lead 

counsel for the state in major appellate cases 

from 1975 to 1982. � e birth of her son, Andrew, 

made her life all the more rewarding. She then 

went on to work as Governor Richard Lamm’s 

only legal advisor until 1985, when she took a 

sojourn in private practice.

In 1987, Mullarkey was appointed to the 

Colorado Supreme Court by Governor Roy 

Romer, becoming only the second woman to 

serve on that Court. (Her mentor and fellow 

Harvard Law grad Jean Dubofsky preceded 

her on the Court.) In 1998, she was selected 

by her fellow justices to serve as chief justice. 

She was the � rst woman to serve in that role 

and was the longest-serving chief justice in 

Colorado history. 

During her tenure on Court, Chief Justice 

Mullarkey participated in the resolution of more 

than 32,000 cases and authored 472 opinions, 

including 382 majority opinions, 52 dissents, 

and 38 concurrences. Among the most notable 

was her 2002 opinion regarding the Taylor 

Ranch litigation (Lobato v. Taylor), which held 

that descendants of Mexican homesteaders in 

the San Luis Valley should have access to the 

83,000-acre Cielo Vista Ranch for grazing and 

harvesting timber and � rewood. 

Chief Justice Mullarkey also oversaw a 

wide range of innovations and improvements 

to Colorado’s court systems, both inside and 

outside the courtroom. She strengthened 

the Judicial Branch’s ability to withstand 

and recover from budget setbacks, called on 

court personnel to make the operations of the 

Judicial Department more consumer-friendly, 

encouraged judges to become more involved 

in their communities, and resolutely sought 

to improve diversity in the legal profession. 

She also spearheaded the decade-long effort 

to replace the old and inadequate seat of the 

Colorado Judicial Branch with the Ralph L. 

Carr Colorado Judicial Center. It was her 

idea to name the building after Carr, the 

governor of Colorado who opposed the forced 

Justice Mullarkey accepting the Award of Merit 
from CBA President Patricia Jarzobski in 2017.

Inset: Justice Mullarkey and longtime CBA 
Executive Director (ret.) Chuck Turner. 
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internment of Japanese-Americans during 

World War II.

Chief Justice Mullarkey retired from the Court 

on November 30, 2010, stating a desire to spend 

more time with her family, speci� cally her new 

grandchild. While she had been diagnosed with 

multiple sclerosis many years earlier, her health 

had never a� ected her ability to do her job. In 

2017 she was honored with the CBA Award of 

Merit, the association’s highest honor.

In her personal life, Mullarkey was a patron 

of the arts, a book club attendee, and a fan of 

music. She is survived by her husband Tom 

Korson, son Andrew Korson, daughter-in-law 

Emily Korson, and two granddaughters.

Editor’s Note: To read more about Chief 

Justice Mullarkey’s remarkable career, see Volz, 

“A Conversation with CBA Award of Merit 

Recipient Justice Mary J. Mullarkey,” 46 Colo. 

Law. 13 (Feb. 2017), which was the source of 

much of this information.

Gregory Kellam Scott 
July 30, 1943–March 31, 2021

Colorado’s legal community 

su� ered an enormous loss 

with the passing of former 

Justice Gregor y Kellam 

Scott, a pioneer who leaves 

an important legacy. Justice 

Scott was the � rst Black person appointed to 

the Colorado Supreme Court and remains the 

only Black person to have served as a justice 

in Colorado. 

Scott graduated from Rutgers University 

in 1970 from its College of Agriculture and in 

1971 from its Graduate School of Education. He 

graduated with honors from Indiana University 

Law School. He began his legal career as an 

attorney with the US Securities and Exchange 

Commission in Denver and then spent over a 

decade teaching at the University of Denver 

Law School, where he was a role model for 

hundreds of diverse law students. He went on 

to establish a nationwide practice representing 

minority-owned and other small business � rms.

Governor Roy Romer appointed Scott to 

the Colorado Supreme Court in 1992. During 

his time on the Court, Justice Scott authored 

several precedent-setting opinions, including 

a concurrence in the landmark case Evans v. 

Romer, which invalidated Amendment 2, a voter 

initiative that prevented local governments from 

enacting ordinances prohibiting discrimination 

based on sexual orientation. He also authored 

the opinion for Hill v. Thomas, a landmark 

case in which the Court upheld legislation that 

allowed a bu� er zone around anyone entering 

or exiting healthcare facilities to avoid violence 

by picketers. 

Justice Scott resigned from the Court in 1999. 

Upon leaving the Court in 2000, he served as 

vice president and general counsel of Kaiser-Hill 

L.L.C., the company that cleaned up the former 

Rocky Flats nuclear weapons plant in Je� erson 

County. He and his wife Carolyn returned to 

Indiana following their time in Colorado, and he 

was appointed executive director of the Indiana 

Civil Rights Commission in 2005.

Among his many accomplishments, Justice 

Scott dedicated signi� cant time and e� ort to 

organizations including the NAACP, Urban 

League, and Sam Cary Bar Association to im-

prove diversity and inclusion throughout society. 

He was inducted into the Blacks in Colorado 

Hall of Fame and the Rutgers University Hall 

of Distinguished Alumni. He also received an 

Honorary Doctor of Laws degree from DU. 

Roger Edward Stevens
November 7, 1929–February 7, 2021

� e Boulder legal community 

lost one of its true Renais-

sance men with the passing of 

Roger E. Stevens on February 

7, 2021. Roger loved learning 

and did so until his last day. 

Roger graduated from the University of 

California Los Angeles cum laude as an En-

glish major in 1951, attended the University of 

Colorado Law School, and then practiced law 

in Boulder County for more than 60 years. He 

grew to be an accomplished lawyer in areas as 

diverse as property rights and title searches, 

oil and gas, real estate, mining/water law, 

bankruptcy, estate planning, constitutional law, 

labor law, tax, murder cases, family law, aviation 

wrongful death cases, and ACLU volunteer 

legal work. He was brilliant and blessed with 

a photographic memory. 

Roger was � ercely independent and liked 

to march to the beat of his own drum. He hired 

female lawyers when others discriminated. He 

became a lawyer to help people and believed 

if you did a good job, clients took care of you. 

He embraced kindness to all. Roger was paid in 

kind by clients who could not a� ord his services, 

including with cords of wood, bales of hay, and 

goose eggs (literally). Such was the practice of 

law in Boulder from the 1950s through the 1970s. 

Roger excelled as a pianist extraordinaire and 

a guitarist, and he sang. He was a � fth-degree 

black belt and Judo Sensei who competed 

for a position on the US Olympic team, and a 

gymnast (eager to teach handstands to all). He 

studied and practiced Jin Shin Jyutsu therapy, 

meditated, and embodied the Su�  smile. Roger 

traveled to Argentina to dance tango and loved 

to folk dance locally. He studied Hebrew, Arabic, 

Portuguese, Spanish, Japanese, and Gaelic. He 

was an amateur poet and loved Irish limericks, 

and he could recite “Jabberwocky” by heart. 

Roger also and owned and rode an enviable 

motorcycle collection. He lived and played 

in the mountains, and the outdoors was his 

sanctuary. He loved to swim and was an avid 

hiker, cross-country skier, and environmentalist. 

Roger embraced friends and partners, loved his 

family, and cherished more than anything his 

beloved wife, Philomena. 

Roger will be missed by the numerous law-

yers who worked with him, his former partners, 

and the numerous attorneys throughout the 

Boulder Community who cherished him. Roger 

loved Su�  wisdom; one of his favorite bits was: 

“I want to sing like the birds sing, not worrying 

about who hears or what they think.” 

The In Memoriam section honors the 
lives and careers of recently deceased 
CBA members. The CBA relies on cor-
respondence from members for this 
information. To help us recognize as 
many members as possible, please 
send notices to Susie Klein at sklein@
cobar.org. This is a complimentary ser-
vice, and high-resolution photos are 
welcomed.
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Rule Change 2021(03)
Colorado Rules of Evidence 
404, 803, and 901

Rule 404. Character Evidence; Other 
Crimes, Wrongs, or Acts

(a) [NO CHANGE] 

(b) Other Crimes, Wrongs, or Acts. 

(1) Prohibited Uses. Evidence of any other crime, 

wrong, or act is not admissible to prove a person’s 

character in order to show that on a particular 

occasion the person acted in conformity with 

the character. 

(2) Permitted Uses. � is evidence may be ad-

missible for another purpose, such as proving 

motive, opportunity, intent, preparation, plan, 

knowledge, identity, absence of mistake, or 

lack of accident. 

(3) Notice in a Criminal Case. In a criminal 

case, the prosecutor must: 

(A) provide reasonable notice of any such 

evidence that the prosecutor intends to o� er at 

trial, so that the defendant has a fair opportunity 

to meet it; 

(B) articulate in the notice the permitted purpose 

for which the prosecutor intends to o� er the 

evidence and the reasoning that supports the 

purpose; and 

(C) do so in writing before trial—or in any form 

during trial if the court, for good cause, excuses 

lack of pretrial notice. 

Rule 803. Hearsay Exceptions: Availability 
of Declarant Immaterial

� e following are not excluded by the hearsay 

rule, even though the declarant is available 

as a witness: 

(1)–(15) [NO CHANGE] 

(16) Statements in Ancient Documents. A 

statement in a document that was prepared 

before January 1, 1998, and whose authenticity 

is established. 

COMMITTEE COMMENT [NO CHANGE] 

(17)–(24) [NO CHANGE]

Rule 901. Requirement of Authentication 
or Identi� cation

(a)–(b)(7) [NO CHANGE] 

(8) Ancient Documents or Data Compilation. 

Evidence that a document or data compilation, 

in any form, (A) is in such condition as to create 

no suspicion concerning its authenticity, (B) 

was in a place where it, if authentic, would 

likely be, and (C) that was prepared before 

January 1, 1998. 

(9)–(10) [NO CHANGE]

Amended and Adopted by the Court, En Banc, 
March 29, 2021, e� ective immediately as to 
Rules 803 and 901, and e� ective as to Rule 
404 for cases � led on or after July 1, 2021. 

By the Court: 
Carlos A. Samour Jr.

Justice, Colorado Supreme Court   
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Rule Change 2021(03)
Colorado Rules of Evidence 
404, 803, and 901

Rule 404. Character Evidence; Other 
Crimes, Wrongs, or Acts

(a) [NO CHANGE] 

(b) Other Crimes, Wrongs, or Acts. 

(1) Prohibited Uses. Evidence of any other crime, 

wrong, or act is not admissible to prove a person’s 

character in order to show that on a particular 

occasion the person acted in conformity with 

the character. 

(2) Permitted Uses. � is evidence may be ad-

missible for another purpose, such as proving 

motive, opportunity, intent, preparation, plan, 

knowledge, identity, absence of mistake, or 

lack of accident. 

(3) Notice in a Criminal Case. In a criminal 

case, the prosecutor must: 

(A) provide reasonable notice of any such 

evidence that the prosecutor intends to o� er at 

trial, so that the defendant has a fair opportunity 

to meet it; 

(B) articulate in the notice the permitted purpose 

for which the prosecutor intends to o� er the 

evidence and the reasoning that supports the 

purpose; and 

(C) do so in writing before trial—or in any form 

during trial if the court, for good cause, excuses 

lack of pretrial notice. 

Rule 803. Hearsay Exceptions: Availability 
of Declarant Immaterial

� e following are not excluded by the hearsay 

rule, even though the declarant is available 

as a witness: 

(1)–(15) [NO CHANGE] 

(16) Statements in Ancient Documents. A 

statement in a document that was prepared 

before January 1, 1998, and whose authenticity 

is established. 

COMMITTEE COMMENT [NO CHANGE] 
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Rule 901. Requirement of Authentication 
or Identi� cation
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Evidence that a document or data compilation, 

in any form, (A) is in such condition as to create 
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was in a place where it, if authentic, would 

likely be, and (C) that was prepared before 

January 1, 1998. 

(9)–(10) [NO CHANGE]
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No. 20PDJ050. People v. Cook. 1/21/2021. 

Order Imposing Sanctions—Attorney Disbarred. 

� e Presiding Disciplinary Judge approved 

the parties’ stipulation as to sanctions and 

disbarred Zachary J. Cook (attorney registration 

number 31021). � e disbarment took e� ect on 

February 25, 2021.

In a domestic relations case in 2018, a court 

assessed $7,712.49 in attorney fees against Cook 

and his client due to Cook’s delay in providing 

his client’s � nancial disclosures to opposing 

counsel. Cook took responsibility for the delay 

and agreed to pay the attorney fees award, but 

he never paid the award. 

In a second matter, another client paid Cook 

a $7,500 retainer before a hearing on a motion 

to restrict parenting time. Contrary to their fee 

agreement, Cook never gave his client a bill or 

an invoice. After the hearing, Cook did not � le 

a proposed order as the court directed. In the 

six months that followed, Cook abandoned his 

client; he did not respond to her calls and emails, 

including her requests for an accounting and the 

return of the unearned portion of her retainer. 

During that time, and without her authority, 

Cook transferred her unearned funds out of 

his COLTAF account. After she retained new 

counsel, Cook did not provide her � les to her 

lawyer. She then � led a request for investigation 

with disciplinary authorities, who were unable 

to obtain any information from Cook. 

In a third matter, a client paid Cook $9,500 

to represent him in an ongoing parenting time 

dispute. Within a month of receiving the retainer, 

Cook moved the money out of his COLTAF 

account without his client’s authorization, even 

though he knew that he had not earned any 

portion of the retainer. Cook abandoned his 

client and did not respond to the client’s requests 

for an accounting and for information about 

the case. � e client asked Cook to withdraw 

from the case, but Cook neither responded 

nor withdrew. When disciplinary authorities 

investigated the matter, Cook refused to respond 

to the investigators’ requests for information, 

leading to his immediate suspension in June 

2020 for failure to cooperate with disciplinary 

authorities. 

� rough this conduct, Cook violated Colo. 

RPC 1.3 (a lawyer shall act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 1.4(a) (a lawyer shall rea-

sonably communicate with the client); Colo. 

RPC 1.15A(a) (a lawyer shall hold client property 

separate from the lawyer’s own property); Colo. 

RPC 1.15A(b) (upon receiving funds or other 

property of a client or third person, a lawyer shall 

promptly deliver to the client or third person 

any funds or property that person is entitled 

to receive); Colo. RPC 1.16(d) (a lawyer shall 

protect a client’s interests upon termination 

of the representation, including by giving 

reasonable notice to the client and returning 

any papers and property to which the client is 

entitled); Colo. RPC 8.1(b) (a lawyer shall not 

knowingly fail to respond to a lawful demand 

for information from a disciplinary authority); 

Colo. RPC 8.4(c) (a lawyer shall not engage in 

conduct involving dishonesty, fraud, deceit, or 

misrepresentation); and CRCP 251.5(d) (a lawyer 
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shall respond to a request by the regulation 

counsel for information). 

� e case � le is public per CRCP 251.31. 

No. 20PDJ018. People v. Maynard. 1/7/2021. 

Opinion Imposing Sanctions—Attorney Dis-

barred. 

A hearing board disbarred Alison Maynard 

(attorney registration number 16561). The 

disbarment took e� ect on February 23, 2021.

Maynard was suspended from the practice 

of law in three separate disciplinary cases 

decided in 2008, 2009, and 2010. In her 2010 

disciplinary case, Maynard was suspended 

from the practice of law for one year and one 

day. Maynard has never sought reinstatement 

from that suspension. Since that time, she has 

not had an active license to practice law in any 

state. In 2019, Maynard knowingly engaged in 

the unauthorized practice of law by drafting 

two applications for interlocutory appellate 

review for the signature of two defendants 

in a defamation case in Wisconsin. Those 

applications were then � led with the Wisconsin 

presiding court. 

Maynard’s conduct violated Wis. SCR 

20:3.4(c) (a lawyer shall not knowingly disobey 

an obligation under the rules of a tribunal, except 

for an open refusal based on an assertion that no 

valid obligation exists) and Wis. SCR 20:5.5(a)(1) 

(a lawyer shall not practice law in a jurisdiction 

where doing so violates the regulation of the 

legal profession in that jurisdiction). � e People 

brought these claims through the choice of 

law provisions in Colo. RPC 8.5(a) (a lawyer 

admitted to practice in Colorado is subject to 

the disciplinary authority of this jurisdiction, 

regardless of where the lawyer’s conduct occurs) 

and Colo. RPC 8.5(b) (a lawyer is subject to the 

rules of professional conduct of the jurisdiction 

in which the lawyer engages in misconduct).

� e case � le is public per CRCP 251.31.

No. 21PDJ008. People v. Menges. 2/23/2021. 

Conditional Admission of Misconduct—Attorney 

Suspended.

� e Presiding Disciplinary Judge approved 

the parties’ conditional admission of misconduct 

and suspended Peter D. Menges (attorney 

registration number 28750) for 90 days, all to 
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be stayed upon the successful completion of a 

three-year period of probation, with extensive 

monitoring conditions. If Menges violates his 

probationary conditions and serves the 90-day 

suspension, he will be required to petition 

for reinstatement under CRCP 251.29(c). � e 

probation took e� ect on February 23, 2021. 

Menges has an alcohol use disorder. From 

2012 on, he maintained sobriety for periods of 

time but then would drink again. In October 

2016, while acting as alternative defense counsel 

for a client facing criminal charges, Menges ap-

peared at a pro� er meeting exhibiting indicia of 

intoxication. He also may have exhibited similar 

indicia at various court proceedings predating 

the pro� er meeting. Menges was admitted to 

an inpatient alcohol treatment center for � ve 

weeks in autumn 2016 and thereafter was 

monitored. He sent his monitoring reports to 

disciplinary authorities. He remained sober 

until August 2017, when he relapsed. 

In October 2017, a deputy district attorney 

reported that Menges appeared for a criminal 

hearing exhibiting a strong odor of alcohol, 

bloodshot watery eyes, and a shaky and dishev-

eled appearance. � e following week, a similar 

incident occurred. In November 2017, Menges 

appeared in court as alternative defense counsel 

smelling like alcohol, sweating, and looking 

disheveled. � e judge asked him to submit to 

a portable breath test, but Menges refused and 

got angry. His client’s matter was continued. 

Menges began a second round of inpatient 

treatment in late November 2017. When re-

leased, he attended AA meetings, took Antabuse, 

and tested on a Soberlink device several times 

per day. He sent the test results to disciplinary 

authorities for an 18-month period. During that 

time, he largely maintained his sobriety, with 

some isolated relapses. He experienced a more 

signi� cant relapse in spring 2020 and began a 

third inpatient alcohol treatment program in 

April 2020, followed by an intensive outpatient 

program. 

In December 2020, Menges appeared in 

federal district court via videoconference for a 

client’s sentencing hearing. Menges seemed to 

be under the in� uence of alcohol during that 

hearing. � en, in January 2021, disciplinary 

authorities received a report that Menges was 

apparently impaired during another remote 

sentencing hearing in state court. � e prosecutor 

stated that she was concerned about proceeding 

to sentencing, and the court continued the 

hearing. For several days thereafter Menges 

failed to respond to disciplinary authority 

requests to perform an alcohol test. Since that 

time, Menges has tested multiple times per day 

and has maintained his sobriety. He is currently 

waiting to begin intensive outpatient treatment. 

� rough this conduct, Menges violated Colo. 

RPC 8.4(d) (it is professional misconduct for a 

lawyer to engage in conduct prejudicing the 

administration of justice). 

� e case � le is public per CRCP 251.31. 

No. 21PDJ014. People v. Stevens. 3/22/2021. 

Conditional Admission of Misconduct—Attorney 

Suspended.

� e Presiding Disciplinary Judge approved 

the parties’ conditional admission of misconduct 

and suspended Christopher C. Stevens (attorney 

registration number 48342) for 60 days, e� ective 

March 22, 2021. 

A client hired Stevens in April 2019. Stevens 

took over the case from another lawyer, who 

referred the client to Stevens due to a con� ict. 

Stevens adopted the original retainer agreement, 

which described the scope of the engagement 

as a motion to modify parenting time. � e client 

believes that another fee agreement referenced 

both the motion to modify parenting time and a 

separate Department of Human Services (DHS) 

appeal before the Office of Administrative 

Courts. 

Stevens entered his appearance and � led 

a motion to modify parenting time. � e court 

directed the parties to attend mediation and 

then to � le either a stipulation or a notice to 

set by November 18, 2019. � e parties attended 
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No. 20PDJ050. People v. Cook. 1/21/2021. 

Order Imposing Sanctions—Attorney Disbarred. 

� e Presiding Disciplinary Judge approved 

the parties’ stipulation as to sanctions and 

disbarred Zachary J. Cook (attorney registration 

number 31021). � e disbarment took e� ect on 

February 25, 2021.

In a domestic relations case in 2018, a court 

assessed $7,712.49 in attorney fees against Cook 

and his client due to Cook’s delay in providing 

his client’s � nancial disclosures to opposing 

counsel. Cook took responsibility for the delay 

and agreed to pay the attorney fees award, but 

he never paid the award. 

In a second matter, another client paid Cook 

a $7,500 retainer before a hearing on a motion 

to restrict parenting time. Contrary to their fee 

agreement, Cook never gave his client a bill or 

an invoice. After the hearing, Cook did not � le 

a proposed order as the court directed. In the 

six months that followed, Cook abandoned his 

client; he did not respond to her calls and emails, 

including her requests for an accounting and the 

return of the unearned portion of her retainer. 

During that time, and without her authority, 

Cook transferred her unearned funds out of 

his COLTAF account. After she retained new 

counsel, Cook did not provide her � les to her 

lawyer. She then � led a request for investigation 

with disciplinary authorities, who were unable 

to obtain any information from Cook. 

In a third matter, a client paid Cook $9,500 

to represent him in an ongoing parenting time 

dispute. Within a month of receiving the retainer, 

Cook moved the money out of his COLTAF 

account without his client’s authorization, even 

though he knew that he had not earned any 

portion of the retainer. Cook abandoned his 

client and did not respond to the client’s requests 

for an accounting and for information about 

the case. � e client asked Cook to withdraw 

from the case, but Cook neither responded 

nor withdrew. When disciplinary authorities 

investigated the matter, Cook refused to respond 

to the investigators’ requests for information, 

leading to his immediate suspension in June 

2020 for failure to cooperate with disciplinary 

authorities. 

� rough this conduct, Cook violated Colo. 

RPC 1.3 (a lawyer shall act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 1.4(a) (a lawyer shall rea-

sonably communicate with the client); Colo. 

RPC 1.15A(a) (a lawyer shall hold client property 

separate from the lawyer’s own property); Colo. 

RPC 1.15A(b) (upon receiving funds or other 

property of a client or third person, a lawyer shall 

promptly deliver to the client or third person 

any funds or property that person is entitled 

to receive); Colo. RPC 1.16(d) (a lawyer shall 

protect a client’s interests upon termination 

of the representation, including by giving 

reasonable notice to the client and returning 

any papers and property to which the client is 

entitled); Colo. RPC 8.1(b) (a lawyer shall not 

knowingly fail to respond to a lawful demand 

for information from a disciplinary authority); 

Colo. RPC 8.4(c) (a lawyer shall not engage in 

conduct involving dishonesty, fraud, deceit, or 

misrepresentation); and CRCP 251.5(d) (a lawyer 
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shall respond to a request by the regulation 

counsel for information). 

� e case � le is public per CRCP 251.31. 

No. 20PDJ018. People v. Maynard. 1/7/2021. 

Opinion Imposing Sanctions—Attorney Dis-

barred. 

A hearing board disbarred Alison Maynard 

(attorney registration number 16561). The 

disbarment took e� ect on February 23, 2021.

Maynard was suspended from the practice 

of law in three separate disciplinary cases 

decided in 2008, 2009, and 2010. In her 2010 

disciplinary case, Maynard was suspended 

from the practice of law for one year and one 

day. Maynard has never sought reinstatement 

from that suspension. Since that time, she has 

not had an active license to practice law in any 

state. In 2019, Maynard knowingly engaged in 

the unauthorized practice of law by drafting 

two applications for interlocutory appellate 

review for the signature of two defendants 

in a defamation case in Wisconsin. Those 

applications were then � led with the Wisconsin 

presiding court. 

Maynard’s conduct violated Wis. SCR 

20:3.4(c) (a lawyer shall not knowingly disobey 

an obligation under the rules of a tribunal, except 

for an open refusal based on an assertion that no 

valid obligation exists) and Wis. SCR 20:5.5(a)(1) 

(a lawyer shall not practice law in a jurisdiction 

where doing so violates the regulation of the 

legal profession in that jurisdiction). � e People 

brought these claims through the choice of 

law provisions in Colo. RPC 8.5(a) (a lawyer 

admitted to practice in Colorado is subject to 

the disciplinary authority of this jurisdiction, 

regardless of where the lawyer’s conduct occurs) 

and Colo. RPC 8.5(b) (a lawyer is subject to the 

rules of professional conduct of the jurisdiction 

in which the lawyer engages in misconduct).

� e case � le is public per CRCP 251.31.

No. 21PDJ008. People v. Menges. 2/23/2021. 

Conditional Admission of Misconduct—Attorney 

Suspended.

� e Presiding Disciplinary Judge approved 

the parties’ conditional admission of misconduct 

and suspended Peter D. Menges (attorney 

registration number 28750) for 90 days, all to 
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be stayed upon the successful completion of a 

three-year period of probation, with extensive 

monitoring conditions. If Menges violates his 

probationary conditions and serves the 90-day 

suspension, he will be required to petition 

for reinstatement under CRCP 251.29(c). � e 

probation took e� ect on February 23, 2021. 

Menges has an alcohol use disorder. From 

2012 on, he maintained sobriety for periods of 

time but then would drink again. In October 

2016, while acting as alternative defense counsel 

for a client facing criminal charges, Menges ap-

peared at a pro� er meeting exhibiting indicia of 

intoxication. He also may have exhibited similar 

indicia at various court proceedings predating 

the pro� er meeting. Menges was admitted to 

an inpatient alcohol treatment center for � ve 

weeks in autumn 2016 and thereafter was 

monitored. He sent his monitoring reports to 

disciplinary authorities. He remained sober 

until August 2017, when he relapsed. 

In October 2017, a deputy district attorney 

reported that Menges appeared for a criminal 

hearing exhibiting a strong odor of alcohol, 

bloodshot watery eyes, and a shaky and dishev-

eled appearance. � e following week, a similar 

incident occurred. In November 2017, Menges 

appeared in court as alternative defense counsel 

smelling like alcohol, sweating, and looking 

disheveled. � e judge asked him to submit to 

a portable breath test, but Menges refused and 

got angry. His client’s matter was continued. 

Menges began a second round of inpatient 

treatment in late November 2017. When re-

leased, he attended AA meetings, took Antabuse, 

and tested on a Soberlink device several times 

per day. He sent the test results to disciplinary 

authorities for an 18-month period. During that 

time, he largely maintained his sobriety, with 

some isolated relapses. He experienced a more 

signi� cant relapse in spring 2020 and began a 

third inpatient alcohol treatment program in 

April 2020, followed by an intensive outpatient 

program. 

In December 2020, Menges appeared in 

federal district court via videoconference for a 

client’s sentencing hearing. Menges seemed to 

be under the in� uence of alcohol during that 

hearing. � en, in January 2021, disciplinary 

authorities received a report that Menges was 

apparently impaired during another remote 

sentencing hearing in state court. � e prosecutor 

stated that she was concerned about proceeding 

to sentencing, and the court continued the 

hearing. For several days thereafter Menges 

failed to respond to disciplinary authority 

requests to perform an alcohol test. Since that 

time, Menges has tested multiple times per day 

and has maintained his sobriety. He is currently 

waiting to begin intensive outpatient treatment. 

� rough this conduct, Menges violated Colo. 

RPC 8.4(d) (it is professional misconduct for a 

lawyer to engage in conduct prejudicing the 

administration of justice). 

� e case � le is public per CRCP 251.31. 

No. 21PDJ014. People v. Stevens. 3/22/2021. 

Conditional Admission of Misconduct—Attorney 

Suspended.

� e Presiding Disciplinary Judge approved 

the parties’ conditional admission of misconduct 

and suspended Christopher C. Stevens (attorney 

registration number 48342) for 60 days, e� ective 

March 22, 2021. 

A client hired Stevens in April 2019. Stevens 

took over the case from another lawyer, who 

referred the client to Stevens due to a con� ict. 

Stevens adopted the original retainer agreement, 

which described the scope of the engagement 

as a motion to modify parenting time. � e client 

believes that another fee agreement referenced 

both the motion to modify parenting time and a 

separate Department of Human Services (DHS) 

appeal before the Office of Administrative 

Courts. 

Stevens entered his appearance and � led 

a motion to modify parenting time. � e court 

directed the parties to attend mediation and 

then to � le either a stipulation or a notice to 

set by November 18, 2019. � e parties attended 
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mediation on November 7, 2019, but it was 

unsuccessful. Stevens did not � le a notice to 

set by the court-ordered deadline, waiting 

until January 16, 2020, to � le the notice. � e 

notice did not contain a statement of conferral 

or explain why it was � led untimely. Opposing 

counsel moved to strike the notice and sought 

sanctions. Stevens failed to � le a response, and 

the court granted the motion to strike. 

Although Stevens denies that he agreed 

to represent the client in the DHS appeal, he 

emailed the client in July 2019 about the case, 

pledging to contact the court, � le a motion, 

and update the client. A few days later, Stevens 

again emailed the client; he told her that the 

motion had been � led and asked her for relevant 

documents. The client continued to email 

Stevens inquiring about the case. In October 

2019, DHS moved to dismiss the appeal. In 

that motion, DHS counsel stated that she had 

conferred with Stevens, who did not oppose 

the dismissal. Stevens admits that he agreed 

to dismiss the appeal because he was upset 

about his client’s alleged dishonesty to him. 

DHS sent a copy of the motion to the client, 

who then forwarded the motion to Stevens, 

asking for advice. Stevens did not respond. 

In February 2020, the client terminated the 

representation by email. In response, Stevens 

emailed that that he had “dropped” the case 

because it would “disgust” him to represent a 

person he believed to be making up false claims. 

Through this conduct, Stevens violated 

Colo. RPC 1.2(a) (a lawyer must abide by the 

client’s decisions concerning the objectives of 

a case and consult with the client regarding 

the means to achieve the objectives); Colo. 

RPC 1.3 (a lawyer shall act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 1.4(a)(1) (a lawyer shall 

promptly inform the client of any decision or 

circumstance as to which the client’s informed 

consent is required); and Colo. RPC 1.4(a)(2) 

(an attorney shall reasonably consult with a 

client about the means by which the client’s 

objectives are to be accomplished).

� e case � le is public per CRCP 251.31. 

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the O�  ce 
of the Presiding Disciplinary Judge 
and are provided as a service by the 
CBA; the CBA cannot guarantee their 
accuracy or completeness. Full opinions 
are available on the Office of the 
Presiding Disciplinary Judge website at 
www.coloradosupremecourt.com/PDJ/
PDJ_Decisions.asp.
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No. 19-6161. United States v. Foust. 2/2/2021. 

W.D.Okla. Judge Kelly. Fed. R. Evid. 702— 

Daubert Test—Reliable Data—Handwriting 

Expert.

Defendant was a foreman with Chesapeake 

Energy Corp. (Chesapeake). He left the company 

to start Platinum Express, LLC (Platinum), 

which performed water-hauling services for 

oil and gas companies. Platinum entered into a 

contract with Chesapeake. After several years, 

Chesapeake employees discovered over $4.5 

million in fraudulent invoices submitted by 

Platinum. Chesapeake informed defendant that 

it was going to exercise its contractual right to 

Summaries of
Selected Opinions

examine Platinum’s computers and business 

records. While Chesapeake investigators were 

on their way, defendant told them someone had 

broken into the o�  ce and stolen two computers. 

� e FBI was brought in to investigate. De-

fendant unsuccessfully attempted to blame 

two employees for the fraudulent invoices, 

and he was charged with several counts of wire 

fraud, identity theft, and money laundering. 

Before trial, defendant requested a Daubert 

hearing to determine whether the govern-

ment’s handwriting expert, Linville, would be 

permitted to testify under Fed. R. Evid. 702. 

� e court permitted Linville to testify, and he 

opined that defendant forged the signature of 

a Chesapeake employee on invoices associated 

with Chesapeake. Defendant was convicted of 

six counts of wire fraud and one count each of 

identity theft and money laundering.

On appeal, defendant contended that 

the district court erred in allowing Linville’s 

testimony because the government did not 

meet its burden to establish that the expert’s 

methodology was reliable under the Daubert/

Kumho Tire test. Handwriting comparison is 

not a traditional science, and while the Daubert 

factors do not always correspond perfectly, 

they are helpful in evaluating the reliability 

of experience-based testimony. Here, Linville 

had years of training, was certi� ed by forensic 

examiner organizations, and had rendered 

expert opinions in hundreds of cases. While 

defendant correctly pointed out that Linville’s 

testimony about peer review and error rates 

was lacking, and review of the factors provided 

mixed results, the district court nevertheless 

did not abuse its discretion in � nding Linville’s 

methodology reliable.

Defendant also argued that Linville did not 

use reliable data because the exemplars were 

not sufficiently contemporaneous. Linville 

relied primarily on exemplars that were two 

and a half months and eight months outside 

his preferred range of being written within two 

years of the questioned writing. Linville testi� ed 

at the Daubert hearing that the importance 

of contemporaneous exemplars can vary. 

Defendant’s argument goes to the weight rather 

than the admissibility of the testimony.

� e convictions were a�  rmed.

FROM THE COURTS   |   US COURT OF APPEALS FOR THE TENTH CIRCUIT
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No. 19-2097. United States v. Mora. 2/24/2021. 

D.N.M. Judge Carson. Fourth Amendment—War-

rantless Entry into Home—Exigent Circumstances 

Exception—Excised Search Warrant A�  davit.

O�  cers responded to a 911 call reporting 

that dozens of people exited the back of a 

tractor trailer behind a supermarket. When 

o�  cers arrived, the tractor trailer was gone, but 

they found a number of people lacking proper 

identi� cation, some of whom admitted that a 

driver smuggled them across the border in the 

back of a tractor trailer. O�  cers soon located a 

tractor trailer matching the caller’s description 

in a nearby Walmart parking lot. Video footage 

showed that after parking, defendant entered the 

Walmart, made purchases, and left in a di� erent 

car driven by his wife. O�  cers proceeded to 

defendant’s home. Defendant and his wife 

arrived at the house shortly thereafter. � ey 

were placed under arrest, and o�  cers searched 

outside their home.

Defendant’s wife denied the o�  cers’ request 

to search the home. Officers nevertheless 

conducted a warrantless search (protective 

sweep) to ensure the agents’ safety and that 

of other potential undocumented immigrants. 

� e o�  cers did not � nd any people but noticed 

a gun safe and ammunition containers. Upon 

learning that defendant was a convicted felon, 

the government obtained a warrant to search 

the home for evidence of human smuggling and 

prohibited possession of a � rearm. � e search 

revealed � rearms and ammunition.

A grand jury indicted defendant on charges 

of alien smuggling and being a felon in pos-

session of a � rearm. Defendant’s motion to 

suppress the fruits of the warrantless search 

was denied. Defendant pleaded guilty to two 

counts of alien smuggling and one count of 

being a felon in possession. 

Defendant appealed the denial of his sup-

pression motion, which related only to the felon 

in possession conviction. He argued that the 

� rearms information should be excised from 

the government’s search warrant a�  davit and 

doing so renders the a�  davit insu�  cient to 

establish probable cause to search the home. 

While the Fourth Amendment generally 

requires a warrant for officers to search a 

person’s home, an exception applies when 

For more information or to schedule a presentation, visit 
ourcourtscolorado.org.
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Judicial Institute and the Colorado Bar Association that 

provides nonpartisan information programs to adult 

audiences around the state to further public knowledge and 

understanding of the state and federal courts in Colorado.

exigent circumstances make the law enforce-

ment needs so compelling that a warrantless 

search is objectively reasonable, including when 

o�  cers reasonably believe that a person needs 

immediate aid. Exigent circumstances did not 

exist here because o�  cers arrived at defendant’s 

home before defendant and his wife, and they 

had ample opportunity to observe the home and 

saw no signs of danger. Further, defendant’s wife 

told o�  cers that only her son was in the home 

when they arrived, and he exited the home in 

compliance with an officer’s command. No 

one else responded to the o�  cers’ calls, nor 

did o�  cers hear any sounds from the home. 

� erefore, the excised a�  davit does not establish 

probable cause to search the home for evidence 

of a felon in possession violation. In addition, 

there was no probable cause to search the 

home for evidence of alien smuggling; although 

the totality of the circumstances established 

probable cause that defendant engaged in 

smuggling, the government failed to link the 

smuggling to defendant’s home and articulate 

how the evidence justi� ed the home search. 

Without the unlawful search of the home, the 

government could not establish how the o�  cers 

would have otherwise discovered evidence 

of � rearm possession. � e exclusionary rule 

mandates suppression of the evidence obtained 

during the warrantless search of the home.

� e suppression order was reversed and the 

case was remanded for further proceedings.

No. 20-1069. Throupe v. University of Den-
ver. 2/26/2021. D.Colo. Judge Tymkovich. 

Employment Discrimination—Title IX—Sex 

Discrimination—Summary Judgment. 

Plaintiff has served as a professor at the 

University of Denver (DU) since 2007. He was 

promoted to a tenured position in 2013. In 2014, 

several sta� , faculty, and students expressed 

concerns about plainti� ’s relationship with a 
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exigent circumstances make the law enforce-

ment needs so compelling that a warrantless 

search is objectively reasonable, including when 

o�  cers reasonably believe that a person needs 

immediate aid. Exigent circumstances did not 

exist here because o�  cers arrived at defendant’s 

home before defendant and his wife, and they 

had ample opportunity to observe the home and 

saw no signs of danger. Further, defendant’s wife 

told o�  cers that only her son was in the home 

when they arrived, and he exited the home in 

compliance with an officer’s command. No 

one else responded to the o�  cers’ calls, nor 

did o�  cers hear any sounds from the home. 

� erefore, the excised a�  davit does not establish 

probable cause to search the home for evidence 

of a felon in possession violation. In addition, 

there was no probable cause to search the 

home for evidence of alien smuggling; although 

the totality of the circumstances established 

probable cause that defendant engaged in 

smuggling, the government failed to link the 

smuggling to defendant’s home and articulate 

how the evidence justi� ed the home search. 

Without the unlawful search of the home, the 

government could not establish how the o�  cers 

would have otherwise discovered evidence 

of � rearm possession. � e exclusionary rule 

mandates suppression of the evidence obtained 

during the warrantless search of the home.

� e suppression order was reversed and the 

case was remanded for further proceedings.

No. 20-1069. Throupe v. University of Den-
ver. 2/26/2021. D.Colo. Judge Tymkovich. 

Employment Discrimination—Title IX—Sex 

Discrimination—Summary Judgment. 

Plaintiff has served as a professor at the 

University of Denver (DU) since 2007. He was 

promoted to a tenured position in 2013. In 2014, 

several sta� , faculty, and students expressed 

concerns about plainti� ’s relationship with a 
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female international graduate student. When 

confronted, plainti�  described the relationship 

as � nancially supportive and his role as that of a 

stepfather. DU conducted a Title IX investigation 

and subsequently issued plaintiff a written 

warning stating that he should not interact with 

the student in a manner that creates a con� ict in 

his role as a faculty member and noting it would 

be extremely di�  cult for plainti�  to evaluate the 

student impartially. � e letter stated that failure 

to comply could result in disciplinary action, 

including termination. Plainti�  maintained that 

the department chair subsequently assigned 

him unfavorable course schedules and yelled 

at him in a meeting.

Plainti�  brought a sex discrimination suit 

under Title IX against DU, the department 

chair, and three other DU representatives. He 

also brought state law claims for defamation 

and intentional in� iction of emotional distress. 

Following discovery, defendants moved for sum-

mary judgment. � e district court determined 

that plainti�  failed to establish a prima facie case 

of sex discrimination based on either a hostile 

work environment or disparate treatment. It 

dismissed the federal claim and declined to 

consider the remaining state law claims due 

to lack of subject matter jurisdiction. 

Plainti�  appealed the district court’s grant 

of summary judgment. In assessing a mo-

tion for summary judgment on a claim of sex 

discrimination, the plaintiff has the initial 

burden of presenting a prima facie case, and 

the burden then moves to the employer to 

articulate a legitimate, non-discriminatory 

reason for its actions. Here, of the complained-of 

conduct, only the Title IX report obtained by 

DU relating to the relationship appeared to be 

facially sex-based. � ere was nothing in the 

record to indicate that a female professor who 

maintained a deeply personal relationship 

with a male student would have been treated 

FROM THE COURTS   |   US COURT OF APPEALS FOR THE TENTH CIRCUIT

di� erently than plainti� . Plainti�  thus did not 

raise a triable fact about whether defendants 

discriminated against him because of his sex, 

and both his hostile work environment and 

disparate treatment claims failed. 

� e summary judgment was a�  rmed.

No. 19-2153. United States v. Mercado-Garcia. 
3/2/2021. D.N.M. Judge Ebel. Fourth Amend-

ment—Consensual Search—Reasonable Suspi-

cion—Voir Dire—Implicit Bias.

A highway patrol o�  cer pulled over defen-

dant for driving 92 mph in a 75-mph zone. � e 

vehicle was registered to another individual 

and was insured by a third. At the officer’s 

request, defendant exited his vehicle and 

stood beside the patrol car while the o�  cer 

used his in-car computer to check defendant’s 

documents. While writing a speeding ticket, the 

o�  cer inquired about defendant’s travel plans. 

Defendant appeared anxious and provided 

inconsistent answers regarding the vehicle and 

his destination. After seven minutes, the o�  cer 

returned with the documents and speeding 

ticket and told defendant that he was “free to go.” 

When defendant began to walk back to 

his vehicle, the o�  cer asked if it was okay to 

ask more questions. Defendant agreed and 

walked back to the o�  cer. � e o�  cer then asked 

more probing questions about defendant’s 

travels from Arizona to New Mexico. Defendant 

appeared more nervous, did not make eye 

contact, and provided evasive and inconsistent 

responses. Defendant refused to let the o�  cer 

search his vehicle. � e o�  cer then deployed 

a drug-sni�  ng dog to the car’s exterior. � e 

dog alerted, and the o�  cer called for backup 

while he applied for a search warrant. When 

a second o�  cer arrived, defendant consented 

to a vehicle search. � e o�  cers found over two 

kilograms of heroin and a � rearm. 

Defendant was charged with heroin pos-

session with intent to distribute, conspiracy 

to possess and distribute heroin, and using or 

carrying a � rearm during a drug-tra�  cking 

crime. He � led a motion to suppress the drugs 

and gun found in the vehicle. � e district court 

denied the motion, and the case proceeded to 

trial. Defense counsel requested to show an 

11-minute video produced by the federal district 
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female international graduate student. When 

confronted, plainti�  described the relationship 

as � nancially supportive and his role as that of a 

stepfather. DU conducted a Title IX investigation 

and subsequently issued plaintiff a written 

warning stating that he should not interact with 

the student in a manner that creates a con� ict in 

his role as a faculty member and noting it would 

be extremely di�  cult for plainti�  to evaluate the 

student impartially. � e letter stated that failure 

to comply could result in disciplinary action, 

including termination. Plainti�  maintained that 

the department chair subsequently assigned 

him unfavorable course schedules and yelled 

at him in a meeting.

Plainti�  brought a sex discrimination suit 

under Title IX against DU, the department 

chair, and three other DU representatives. He 

also brought state law claims for defamation 

and intentional in� iction of emotional distress. 

Following discovery, defendants moved for sum-

mary judgment. � e district court determined 

that plainti�  failed to establish a prima facie case 

of sex discrimination based on either a hostile 

work environment or disparate treatment. It 

dismissed the federal claim and declined to 

consider the remaining state law claims due 

to lack of subject matter jurisdiction. 

Plainti�  appealed the district court’s grant 

of summary judgment. In assessing a mo-

tion for summary judgment on a claim of sex 

discrimination, the plaintiff has the initial 

burden of presenting a prima facie case, and 

the burden then moves to the employer to 

articulate a legitimate, non-discriminatory 

reason for its actions. Here, of the complained-of 

conduct, only the Title IX report obtained by 

DU relating to the relationship appeared to be 

facially sex-based. � ere was nothing in the 

record to indicate that a female professor who 

maintained a deeply personal relationship 

with a male student would have been treated 
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di� erently than plainti� . Plainti�  thus did not 

raise a triable fact about whether defendants 

discriminated against him because of his sex, 

and both his hostile work environment and 

disparate treatment claims failed. 

� e summary judgment was a�  rmed.

No. 19-2153. United States v. Mercado-Garcia. 
3/2/2021. D.N.M. Judge Ebel. Fourth Amend-

ment—Consensual Search—Reasonable Suspi-

cion—Voir Dire—Implicit Bias.

A highway patrol o�  cer pulled over defen-

dant for driving 92 mph in a 75-mph zone. � e 

vehicle was registered to another individual 

and was insured by a third. At the officer’s 

request, defendant exited his vehicle and 

stood beside the patrol car while the o�  cer 

used his in-car computer to check defendant’s 

documents. While writing a speeding ticket, the 

o�  cer inquired about defendant’s travel plans. 

Defendant appeared anxious and provided 

inconsistent answers regarding the vehicle and 

his destination. After seven minutes, the o�  cer 

returned with the documents and speeding 

ticket and told defendant that he was “free to go.” 

When defendant began to walk back to 

his vehicle, the o�  cer asked if it was okay to 

ask more questions. Defendant agreed and 

walked back to the o�  cer. � e o�  cer then asked 

more probing questions about defendant’s 

travels from Arizona to New Mexico. Defendant 

appeared more nervous, did not make eye 

contact, and provided evasive and inconsistent 

responses. Defendant refused to let the o�  cer 

search his vehicle. � e o�  cer then deployed 

a drug-sni�  ng dog to the car’s exterior. � e 

dog alerted, and the o�  cer called for backup 

while he applied for a search warrant. When 

a second o�  cer arrived, defendant consented 

to a vehicle search. � e o�  cers found over two 

kilograms of heroin and a � rearm. 

Defendant was charged with heroin pos-

session with intent to distribute, conspiracy 

to possess and distribute heroin, and using or 

carrying a � rearm during a drug-tra�  cking 

crime. He � led a motion to suppress the drugs 

and gun found in the vehicle. � e district court 

denied the motion, and the case proceeded to 

trial. Defense counsel requested to show an 

11-minute video produced by the federal district 

COLORADO BAR FOUNDATION GIVES $127,750 TO 32 COLORADO NONPROFITS 
 
The Colorado Bar Foundation advances justice by supporting legal services and law-related education with 
a focus on three primary areas: (1) expanding the delivery of legal services, (2) promoting law-related 
education, and (3) improving the administration of justice. 
 
In the last 8 years, CBF has awarded more than $925,000 in grants.  In 2020, , the CBF awarded 32 grants 
totaling $127,750 to organizations providing services in 30 Colorado counties (including awards to 16 
organizations providing statewide services).  Every year, the CBF awards a major grant to the Colorado 
Lawyer Trust Account Foundation and smaller grants (averaging about $3,000) to other nonprofits.  While 
the average amount of the grants may seem small, they are significant to the organizations that receive 
them. 

*****2021 Grant Applications are Due June 13, 2021***** 
Apply now: http://www.coloradobarfoundation.org/Grants/Grant-Application 

 
 
One of the 2020 grant recipients is The Rocky Mountain Children’s Law Center (pictured below).  RMCLC 
advocates for children and youth, drives systemic reform, and challenges the status quo so every young 
person who has experienced trauma or instability has the 

opportunity to thrive. The CBF 
grant supported RMCLC's 
Caregiver Advocacy Program, 
which provides specialized, 
accessible legal information and 
services to Colorado caregivers in 
family law, guardianship, juvenile, 
and public benefits cases; and 
enables caregivers to access supports 

within their communities to meet their 
material, emotional, and social needs. 
CBF funds supported direct legal services 
to 247 adults and 244 children in 19 counties in Colorado. 75 families 
received referrals, individual consultations, or other information and 
advice about their legal needs and options.  
 
 

CBF grants are made possible by the generous support by Colorado Bar Fellows and other donors.   Please 
consider joining us by making a donation or contact us to learn more about becoming a Bar Fellow.  For 
more information, go to www.coloradobarfoundation.org or contact Bar Fellows President Sarah Adelson 
(saadelson@hollandhart.com), CBF Board of Trustees Chair Loren Brown (lorenbrown@colo-law.com) or 
Elizabeth Akalin (eakalin@cobar.org). 



80     |     C O L OR A D O  L AW Y E R     |     M AY  2 0 2 1

court for the Western District of Washington to 

educate prospective jurors on implicit bias. � e 

court denied the request. � e jury convicted 

defendant of all charges, and the court sentenced 

him to 180 months in prison. 

On appeal, defendant argued that while 

the initial traffic stop was valid, the officer 

unreasonably prolonged the stop and authority 

for the seizure ended. Here, seven minutes 

after he initiated the tra�  c stop, the o�  cer told 

defendant he was free to go, and defendant 

began walking back to his vehicle. Defendant 

then voluntarily consented to answer additional 

questions and did not express an intent to 

a�  rmatively end the consensual encounter 

before the drug dog deployment. Given the 

totality of the circumstances, an objectively 

reasonable person in defendant’s position would 

have felt free to decline the o�  cers’ additional 

questions. � erefore, the tra�  c stop became a 

consensual encounter that did not implicate 

the Fourth Amendment. Further, during the 

consensual encounter the o�  cer acquired rea-

sonable suspicion that defendant was engaged 

in transporting illegal drugs su�  cient to detain 

defendant brie� y to deploy the drug-sni�  ng 

dog. Accordingly, the district court did not err 

in denying the motion to suppress.

Defendant also argued that the district court 

abused its discretion by refusing to play the 

implicit bias video during voir dire. However, 

he cited no authority requiring a trial court 

to educate prospective jurors about implicit 

biases. In addition, defense counsel could 

have inquired further about potential biases 

during voir dire but agreed to have the court 

ask prospective jurors about potential prejudice. 

And the court properly instructed the jurors to 

base their verdict solely on the evidence without 

prejudice or sympathy. � erefore, the court did 

not abuse its discretion.

� e convictions were a�  rmed.
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No. 19-2166. Tanner v. McMurray. 3/2/2021. 

D.N.M. Judge Lucero. 42 USC § 1983—Wrongful 

Death—Deliberate Indifference—Qualified 

Immunity—Government Contractor.

Plainti�  was in custody at a detention center 

and was approximately 35 weeks pregnant. 

Defendants were full-time employees of Correct 

Care Solutions, LLC (CCS), a for-pro� t corpo-

ration that contracted to provide medical care 

at the detention center. Plainti� ’s water broke, 

and over the ensuing 30 hours, defendants 

ignored and minimized her symptoms, refused 

to transport her to a hospital, and failed to 

conduct a pelvic examination. Plainti�  gave 

birth to a stillborn baby. 

Plainti�  sued defendants under 42 USC § 

1983, alleging deliberate indi� erence in viola-

tion of the Eighth and Fourteenth Amendments. 

Defendants moved for summary judgment. 

� e district court concluded that defendants 

were eligible to assert, and were entitled to, 

quali� ed immunity, and it granted the motion.

Plainti�  appealed the grant of summary 

judgment. Private individuals are entitled 

to assert quali� ed immunity if their claim is 

“supported by historical practice or based on 

public policy considerations.” Under Supreme 

Court precedent, the availability of quali� ed 

immunity to private parties performing govern-

mental functions depends on (1) the common 

law as it existed when Congress passed § 

1983 in 1871; and (2) the policy reasons the 

Supreme Court has given for recognizing 

immunity under § 1983, which are to avoid 

“unwarranted timidity” in performing public 

duties, avoid deterrence from public service, 

and prevent harmful distractions associated 

with litigation. 

As to the � rst prong, the common law at 

the time § 1983 was passed supports holding 

that qualified immunity is unavailable to 

defendants. Second, policy reasons do not 

support qualified immunity under these 

circumstances because (1) concern about 

unwarranted timidity is substantially ame-

liorated by competitive market pressures; (2) 

CCS, as a private � rm, has the capacity (unlike 

the government) to o� set increased employee 

liability risk with higher pay or extra bene� ts, 

and medical personnel working for CCS in 
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a state facility have more protection from 

civil damages than their privately employed 

counterparts, so deterrence from entering 

public service should not be an issue; and (3) 

the risk of civil rights lawsuits deterring private 

contractors from providing medical care was 

not su�  ciently compelling in this situation to 

support immunity. Accordingly, defendants 

are not entitled to quali� ed immunity, and 

the district court erred.

� e determination that defendants were 

eligible to assert a quali� ed immunity defense 

was reversed, the summary judgment was 

vacated, and the case was remanded for further 

proceedings. 

No. 20-1238. Colorado v. EPA. 3/2/2021. D.

Colo. Judge Baldock. Clean Water Act—Waters 

of the United States—Navigable Waters Pro-

tection Rule—Preliminary Injunction.

In April 2020, the US Environmental Protec-

tion Agency (EPA) and Army Corps of Engineers 

(collectively, Agencies) amended the de� nition 

of “waters of the United States” through the 

Navigable Waters Protection Rule (NWPR). 

� e rule resulted in a signi� cant reduction 

in the federal agencies’ scope of jurisdiction. 

Colorado’s “state waters” are de� ned more 

broadly than waters of the United States. 

Colorado challenged the NWPR in federal 

court, arguing that the new rule did not protect 

waters and was substantively and procedurally 

� awed. Before the rule took e� ect, Colorado 

moved for a preliminary injunction staying 

the e� ective date of the NWPR and enjoining 

the Agencies from implementing the NWPR 

in Colorado. The district court granted the 

injunction without holding a hearing. 

On appeal, the Agencies argued that the 

district court erred when it found irreparable 

harm by violating the party presentation 

principle, because Colorado did not assert 

irreparable harm stemming from an increased 

enforcement burden. Colorado alleged the 

NWPR imposes a compliance and enforcement 

burden on the state that would cause it to divert 

resources dedicated to other water pollution 

activities and thus threaten compliance and 

enforcement across clean water programs. 

Here, the district court did not create a theory 
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of irreparable harm contrary to what Colorado 

presented. Accordingly, the district court did 

not exceed its discretion in � nding Colorado’s 

argument adequately presented. 

� e Agencies also argued that the district 

court abused its discretion in � nding irrep-

arable harm because the record does not 

establish that the alleged enforcement burden 

is certain, great, actual, or imminent. Here, 

the record evidence raises at most the mere 

possibility of the potential for a small increase 

in Colorado’s enforcement burden at some 

point in the future. � erefore, the evidence 

was insu�  cient to support the district court’s 

� nding of irreparable harm, and the district 

court erred. 

Because the lack of irreparable injury is 

dispositive, and the district court abused its 

discretion when it found Colorado made that 

showing, the Tenth Circuit did not address 

the remaining preliminary injunction factors. 

� e district court’s order staying the ef-

fective date of the NWPR and enjoining the 

Agencies to continue administering Section 

404 of the Clean Water Act in Colorado un-

der the pre-NWPR regime was reversed and 

vacated. � e case was remanded for further 

proceedings. 

These summaries of selected Tenth 
Circuit opinions are written by licensed 
attorney Robert Gunning (Boulder). 
They are provided as a service by the 
CBA and are not the o�  cial language 
of the court. The CBA cannot guarantee 
the accuracy or completeness of 
the summaries. The full opinions are 
available on the CBA website and on the 
Tenth Circuit Court of Appeals website.
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court for the Western District of Washington to 

educate prospective jurors on implicit bias. � e 

court denied the request. � e jury convicted 

defendant of all charges, and the court sentenced 

him to 180 months in prison. 

On appeal, defendant argued that while 

the initial traffic stop was valid, the officer 

unreasonably prolonged the stop and authority 

for the seizure ended. Here, seven minutes 

after he initiated the tra�  c stop, the o�  cer told 

defendant he was free to go, and defendant 

began walking back to his vehicle. Defendant 

then voluntarily consented to answer additional 

questions and did not express an intent to 

a�  rmatively end the consensual encounter 

before the drug dog deployment. Given the 

totality of the circumstances, an objectively 

reasonable person in defendant’s position would 

have felt free to decline the o�  cers’ additional 

questions. � erefore, the tra�  c stop became a 

consensual encounter that did not implicate 

the Fourth Amendment. Further, during the 

consensual encounter the o�  cer acquired rea-

sonable suspicion that defendant was engaged 

in transporting illegal drugs su�  cient to detain 

defendant brie� y to deploy the drug-sni�  ng 

dog. Accordingly, the district court did not err 

in denying the motion to suppress.

Defendant also argued that the district court 

abused its discretion by refusing to play the 

implicit bias video during voir dire. However, 

he cited no authority requiring a trial court 

to educate prospective jurors about implicit 

biases. In addition, defense counsel could 

have inquired further about potential biases 

during voir dire but agreed to have the court 

ask prospective jurors about potential prejudice. 

And the court properly instructed the jurors to 

base their verdict solely on the evidence without 

prejudice or sympathy. � erefore, the court did 

not abuse its discretion.

� e convictions were a�  rmed.

The CBA strives to be 
your partner in law 

when you need help the most. 

That’s why we are pleased to announce the CBA Ethics Committee 
Assistance Program for OARC Disciplinary Matters. 

If you are facing an OARC complaint, 
the Ethics Committee may be able to assist you. 

This new program was designed to connect you with 
a volunteer attorney who can help navigate your case. 

Find out more and apply for assistance at 
cobar.org/OARC-Hearing-Assistance-for-Lawyers. 

This program is not affiliated in any way with the 
Office of Attorney Regulation Counsel or the Colorado Supreme Court. 

No. 19-2166. Tanner v. McMurray. 3/2/2021. 

D.N.M. Judge Lucero. 42 USC § 1983—Wrongful 

Death—Deliberate Indifference—Qualified 

Immunity—Government Contractor.

Plainti�  was in custody at a detention center 

and was approximately 35 weeks pregnant. 

Defendants were full-time employees of Correct 

Care Solutions, LLC (CCS), a for-pro� t corpo-

ration that contracted to provide medical care 

at the detention center. Plainti� ’s water broke, 

and over the ensuing 30 hours, defendants 

ignored and minimized her symptoms, refused 

to transport her to a hospital, and failed to 

conduct a pelvic examination. Plainti�  gave 

birth to a stillborn baby. 

Plainti�  sued defendants under 42 USC § 

1983, alleging deliberate indi� erence in viola-

tion of the Eighth and Fourteenth Amendments. 

Defendants moved for summary judgment. 

� e district court concluded that defendants 

were eligible to assert, and were entitled to, 

quali� ed immunity, and it granted the motion.

Plainti�  appealed the grant of summary 

judgment. Private individuals are entitled 

to assert quali� ed immunity if their claim is 

“supported by historical practice or based on 

public policy considerations.” Under Supreme 

Court precedent, the availability of quali� ed 

immunity to private parties performing govern-

mental functions depends on (1) the common 

law as it existed when Congress passed § 

1983 in 1871; and (2) the policy reasons the 

Supreme Court has given for recognizing 

immunity under § 1983, which are to avoid 

“unwarranted timidity” in performing public 

duties, avoid deterrence from public service, 

and prevent harmful distractions associated 

with litigation. 

As to the � rst prong, the common law at 

the time § 1983 was passed supports holding 

that qualified immunity is unavailable to 

defendants. Second, policy reasons do not 

support qualified immunity under these 

circumstances because (1) concern about 

unwarranted timidity is substantially ame-

liorated by competitive market pressures; (2) 

CCS, as a private � rm, has the capacity (unlike 

the government) to o� set increased employee 

liability risk with higher pay or extra bene� ts, 

and medical personnel working for CCS in 
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a state facility have more protection from 

civil damages than their privately employed 

counterparts, so deterrence from entering 

public service should not be an issue; and (3) 

the risk of civil rights lawsuits deterring private 

contractors from providing medical care was 

not su�  ciently compelling in this situation to 

support immunity. Accordingly, defendants 

are not entitled to quali� ed immunity, and 

the district court erred.

� e determination that defendants were 

eligible to assert a quali� ed immunity defense 

was reversed, the summary judgment was 

vacated, and the case was remanded for further 

proceedings. 

No. 20-1238. Colorado v. EPA. 3/2/2021. D.

Colo. Judge Baldock. Clean Water Act—Waters 

of the United States—Navigable Waters Pro-

tection Rule—Preliminary Injunction.

In April 2020, the US Environmental Protec-

tion Agency (EPA) and Army Corps of Engineers 

(collectively, Agencies) amended the de� nition 

of “waters of the United States” through the 

Navigable Waters Protection Rule (NWPR). 

� e rule resulted in a signi� cant reduction 

in the federal agencies’ scope of jurisdiction. 

Colorado’s “state waters” are de� ned more 

broadly than waters of the United States. 

Colorado challenged the NWPR in federal 

court, arguing that the new rule did not protect 

waters and was substantively and procedurally 

� awed. Before the rule took e� ect, Colorado 

moved for a preliminary injunction staying 

the e� ective date of the NWPR and enjoining 

the Agencies from implementing the NWPR 

in Colorado. The district court granted the 

injunction without holding a hearing. 

On appeal, the Agencies argued that the 

district court erred when it found irreparable 

harm by violating the party presentation 

principle, because Colorado did not assert 

irreparable harm stemming from an increased 

enforcement burden. Colorado alleged the 

NWPR imposes a compliance and enforcement 

burden on the state that would cause it to divert 

resources dedicated to other water pollution 

activities and thus threaten compliance and 

enforcement across clean water programs. 

Here, the district court did not create a theory 
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of irreparable harm contrary to what Colorado 

presented. Accordingly, the district court did 

not exceed its discretion in � nding Colorado’s 

argument adequately presented. 

� e Agencies also argued that the district 

court abused its discretion in � nding irrep-

arable harm because the record does not 

establish that the alleged enforcement burden 

is certain, great, actual, or imminent. Here, 

the record evidence raises at most the mere 

possibility of the potential for a small increase 

in Colorado’s enforcement burden at some 

point in the future. � erefore, the evidence 

was insu�  cient to support the district court’s 

� nding of irreparable harm, and the district 

court erred. 

Because the lack of irreparable injury is 

dispositive, and the district court abused its 

discretion when it found Colorado made that 

showing, the Tenth Circuit did not address 

the remaining preliminary injunction factors. 

� e district court’s order staying the ef-

fective date of the NWPR and enjoining the 

Agencies to continue administering Section 

404 of the Clean Water Act in Colorado un-

der the pre-NWPR regime was reversed and 

vacated. � e case was remanded for further 

proceedings. 

These summaries of selected Tenth 
Circuit opinions are written by licensed 
attorney Robert Gunning (Boulder). 
They are provided as a service by the 
CBA and are not the o�  cial language 
of the court. The CBA cannot guarantee 
the accuracy or completeness of 
the summaries. The full opinions are 
available on the CBA website and on the 
Tenth Circuit Court of Appeals website.
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March 4, 2021

2021 COA 26. No. 20CA0691. Prairie Mountain 
Publishing Co., LLP v. Regents of the Uni-
versity of Colorado. Colorado Open Records 

Act—Open Meetings Law—State Entities—Ex-

ecutive Position—Finalist.

� e University of Colorado (CU) president 

announced his retirement, and the CU Board of 

Regents (Regents) adopted procedures to select 

his successor. After narrowing the search and 

interviewing several candidates, the Regents 

announced Kennedy as the sole � nalist and 

ultimately voted 5-4 to appoint him.

Prairie Mountain Publishing Company, LLP, 

d/b/a Daily Camera, requested documents 

regarding the applicants for the CU presi-

dency under the Colorado Open Records Act 

(CORA) and the Open Meetings Law (OML). 

CU produced documents regarding Kennedy 

only. � e Daily Camera sued, and the district 

court ordered disclosure of the requested 

documents for the six candidates who the 

Regents interviewed.

On appeal, CU contended that only Kennedy 

was a � nalist, and the district court erred in 

ordering disclosure of documents for any other 

applicants. � e parties agreed that disclosure 

is required only with respect to � nalists. Under 

CORA’s plain language, a “� nalist” is a person 

who is publicly disclosed by the appointing 

entity as a � nalist, and the OML does not specify 

the number of � nalists that must be named. 

Here, the Regents announced Kennedy as 

the only � nalist. � erefore, the district court 

overstepped its bounds in rewriting CORA 

to provide that the Regents had a mandatory 

legal duty to disclose the records of all six 

interviewees.

� e judgment was reversed.

2021 COA 27. No. 20CA0732. Fisher v. 
Industrial Claim Appeals Office. Workers’ 

Compensation—Permanent Impairment Rat-

ing—Normalization. 

Claimant worked as a correctional o�  cer 

for the Colorado Department of Corrections 

(department) and injured his knee. � e de-

partment admitted the injury occurred while 

claimant was on duty. Claimant’s authorized 

treating physician determined that he was 

at maximum medical improvement and the 

injury was permanent, and he calculated 

the net permanent impairment to be 13% of 

the lower leg. The department filed a final 

admission of liability based on the maxi-

mum medical improvement date and the 

impairment rating. Claimant challenged the 

physician’s methodology of “normalizing” 

the impairment to his knee because it had 

not been based on the third edition of the 

American Medical Association’s Guides to 

the Evaluation of Permanent Impairment 

(Guides). An administrative law judge (ALJ) 

rejected claimant’s objection and awarded 

bene� ts based on the physician’s impairment 

determination. A panel of the Industrial Claim 

Appeals O�  ce (panel) a�  rmed the ALJ’s order.

On appeal, claimant contended that CRS 

§§ 8-42-101(3)(a)(I) and -101(3.7) require 

impairment ratings to be based on the revised 

third edition of the Guides, and the panel erred 

in affirming the ALJ’s order because the ALJ 

allowed the physician to use the normalization 

process discussed in a Desk Aid published 

by the Department of Labor and Employ-

ment, Division of Workers’ Compensation 

(Desk Aid). However, the plain language of 

subsections (3)(a)(I) and (3.7) does not bar a 

physician from employing the normalization 

process, and the Desk Aid supplies guidance 
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for doctors who are determining permanent 

impairment ratings. Further, the Desk Aid 

does not reject the revised third edition of 

the Guides; rather, it expands on the factors 

upon which doctors may, in their discretion, 

base impairment ratings. Therefore, the panel 

did not err.

� e order was a�  rmed.

March 11, 2021

2021 COA 28. No. 17CA0720. People v. Grosko. 
Criminal Law—Prostitution—Continuing Of-

fense—Multiplicitous—Double Jeopardy—Unit 

of Prosecution—Expert Testimony.

Defendant recruited E.W. to work for him as 

a prostitute. S.T., a con� dential FBI informant 

who had previously worked for defendant as 

a prostitute, contacted defendant to arrange a 

“threesome.” Defendant sent E.W. to join S.T. 

for the threesome, which was a sting operation. 

At the same time as the sting, defendant met 

with A.W., another girl he recruited to work for 

him as a prostitute, who was also undercover 

law enforcement. � e prosecution charged 

defendant with two counts of attempted 

pimping (one each for E.W. and A.W.) and 

one count of pimping S.T. 

On defense counsel’s motion, the court 

severed trials for the pimping count from the 

attempted pimping counts. Juries convicted 

defendant of two counts of attempted pimping 

and two counts of the lesser nonincluded 

offense of solicitation, and one count of 

pimping and the lesser nonincluded o� ense 

of pandering.

On appeal, defendant contended that the 

trial court lacked jurisdiction as to the pimping 

charge and conviction because pimping is 

not a continuing o� ense and the alleged date 

range fell outside of the statute of limitations. 

However, the plain language of CRS § 18-7-206 

makes pimping a continuing offense, and 

defendant’s last act in the series of acts that 

constituted pimping S.T. fell within the statute 

of limitations. � erefore, the court did not err.

Alternatively, defendant argued that if 

pimping is a continuing o� ense, his convictions 

for attempted pimping were multiplicitous 

in violation of double jeopardy. The unit of 
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prosecution for pimping is each person from 

whom a defendant knowingly derives support 

through acts of prostitution. � e unit of prose-

cution for attempted pimping is conduct that 

constitutes a substantial step toward living on 

money earned by another individual through 

that individual’s prostitution. Here, the record 

supported defendant’s separate convictions on 

attempted pimping with respect to E.W. and 

A.W. � erefore, the convictions were not mul-

tiplicitous and did not violate double jeopardy.

Defendant next contended that the district 

court erred by admitting expert testimony 

that improperly pro� led pimps. However, the 

expert’s testimony was proper modus operandi 

testimony relevant to rebutting defendant’s 

theory of defense that he was merely pretending 

to be a pimp to entice women to sleep with 

him. Further, the testimony was not unduly 

prejudicial under CRE 403. � erefore, the trial 

court did not abuse its discretion by admitting it.

� e judgment of conviction was a�  rmed.

2021 COA 29. No. 17CA2331. People v. 
Carter. Criminal Law—Driving Under the 

In� uence—Felony—Prior Convictions—Burden 

of Proof—Constructive Amendment—Waiver—

Structural Error.

� e prosecution alleged that defendant 

drove drunk and had a series of hit and run 

accidents over several hours. When police 

contacted defendant later that day, he was at 

a friend’s house with his car parked outside. 

Defendant declined both a blood and breath 

test and didn’t provide insurance information 

for the vehicle. He was charged with felony 

driving under the in� uence (DUI), leaving the 

scene of an accident, and failure to present 

proof of insurance. A jury found him guilty of 

the � rst two o� enses and of operating a motor 

vehicle without insurance.

On appeal, defendant argued that the require-

ment of three prior convictions is an element 

of felony DUI and the district court violated 

his constitutional right to have a jury decide 

that element beyond a reasonable doubt. DUI 

is ordinarily a misdemeanor, but it becomes 

felony DUI if it occurs after three or more prior 

convictions for DUI, DUI per se, or driving while 

ability impaired. Consequently, the prosecution 

must prove the three prior convictions as an 

element of felony DUI. Here, defendant � led 

a motion requesting that the prosecution be 

required to prove the three prior convictions to 

a jury beyond a reasonable doubt. � e district 

court ruled that the requirement of three prior 

convictions for felony DUI is a sentence enhancer, 

not an element of the offense, and therefore 

allowed the prosecution to prove the prior 

convictions to the court by a preponderance of 

the evidence. Accordingly, the district court erred.

Defendant also contended that the district 

court erred by constructively amending the 

failure to present proof of insurance charge in 

the complaint and information by instructing 

the jury on the elements of the di� erent and 

uncharged o� ense of operating a motor vehicle 

without insurance. Defendant waived this 

argument by failing to object to the speci� c jury 

instructions at trial. But alternatively, even if 

he didn’t waive the claim of error, it is subject 

to plain error review because a constructive 

amendment isn’t a structural error. Here, while 

there was a constructive amendment, the error 

was not plain, so the district court did not 

err. However, defendant was found guilty of 

operating a motor vehicle without insurance, 

but the mittimus shows a conviction for failure 

to present proof of insurance.  

The felony DUI conviction was reversed 

and the operating a motor vehicle without 

insurance conviction was a�  rmed. � e case 

was remanded to correct the mittimus and for 

further proceedings consistent with this opinion.

2021 COA 30. No. 18CA0783. People v. Nev-
elik. Criminal Law—Subject Matter Jurisdic-

tion—Money Laundering.

Defendant is a resident of Texas. At a Col-

orado detective’s request, he was arrested and 

extradited to Colorado in connection with 

an internet money laundering scheme. � e 

victims were a Colorado Springs couple. A jury 

convicted defendant of money laundering. 

On appeal, defendant contended that the 

State of Colorado did not have subject matter 

jurisdiction to charge him with money laun-

dering based on acts that solely occurred in 

Texas. Colorado law provides that a person may 

be prosecuted in Colorado for conduct that 
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March 4, 2021

2021 COA 26. No. 20CA0691. Prairie Mountain 
Publishing Co., LLP v. Regents of the Uni-
versity of Colorado. Colorado Open Records 

Act—Open Meetings Law—State Entities—Ex-

ecutive Position—Finalist.

� e University of Colorado (CU) president 

announced his retirement, and the CU Board of 

Regents (Regents) adopted procedures to select 

his successor. After narrowing the search and 

interviewing several candidates, the Regents 

announced Kennedy as the sole � nalist and 

ultimately voted 5-4 to appoint him.

Prairie Mountain Publishing Company, LLP, 

d/b/a Daily Camera, requested documents 

regarding the applicants for the CU presi-

dency under the Colorado Open Records Act 

(CORA) and the Open Meetings Law (OML). 

CU produced documents regarding Kennedy 

only. � e Daily Camera sued, and the district 

court ordered disclosure of the requested 

documents for the six candidates who the 

Regents interviewed.

On appeal, CU contended that only Kennedy 

was a � nalist, and the district court erred in 

ordering disclosure of documents for any other 

applicants. � e parties agreed that disclosure 

is required only with respect to � nalists. Under 

CORA’s plain language, a “� nalist” is a person 

who is publicly disclosed by the appointing 

entity as a � nalist, and the OML does not specify 

the number of � nalists that must be named. 

Here, the Regents announced Kennedy as 

the only � nalist. � erefore, the district court 

overstepped its bounds in rewriting CORA 

to provide that the Regents had a mandatory 

legal duty to disclose the records of all six 

interviewees.

� e judgment was reversed.

2021 COA 27. No. 20CA0732. Fisher v. 
Industrial Claim Appeals Office. Workers’ 

Compensation—Permanent Impairment Rat-

ing—Normalization. 

Claimant worked as a correctional o�  cer 

for the Colorado Department of Corrections 

(department) and injured his knee. � e de-

partment admitted the injury occurred while 

claimant was on duty. Claimant’s authorized 

treating physician determined that he was 

at maximum medical improvement and the 

injury was permanent, and he calculated 

the net permanent impairment to be 13% of 

the lower leg. The department filed a final 

admission of liability based on the maxi-

mum medical improvement date and the 

impairment rating. Claimant challenged the 

physician’s methodology of “normalizing” 

the impairment to his knee because it had 

not been based on the third edition of the 

American Medical Association’s Guides to 

the Evaluation of Permanent Impairment 

(Guides). An administrative law judge (ALJ) 

rejected claimant’s objection and awarded 

bene� ts based on the physician’s impairment 

determination. A panel of the Industrial Claim 

Appeals O�  ce (panel) a�  rmed the ALJ’s order.

On appeal, claimant contended that CRS 

§§ 8-42-101(3)(a)(I) and -101(3.7) require 

impairment ratings to be based on the revised 

third edition of the Guides, and the panel erred 

in affirming the ALJ’s order because the ALJ 

allowed the physician to use the normalization 

process discussed in a Desk Aid published 

by the Department of Labor and Employ-

ment, Division of Workers’ Compensation 

(Desk Aid). However, the plain language of 

subsections (3)(a)(I) and (3.7) does not bar a 

physician from employing the normalization 

process, and the Desk Aid supplies guidance 
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for doctors who are determining permanent 

impairment ratings. Further, the Desk Aid 

does not reject the revised third edition of 

the Guides; rather, it expands on the factors 

upon which doctors may, in their discretion, 

base impairment ratings. Therefore, the panel 

did not err.

� e order was a�  rmed.

March 11, 2021

2021 COA 28. No. 17CA0720. People v. Grosko. 
Criminal Law—Prostitution—Continuing Of-

fense—Multiplicitous—Double Jeopardy—Unit 

of Prosecution—Expert Testimony.

Defendant recruited E.W. to work for him as 

a prostitute. S.T., a con� dential FBI informant 

who had previously worked for defendant as 

a prostitute, contacted defendant to arrange a 

“threesome.” Defendant sent E.W. to join S.T. 

for the threesome, which was a sting operation. 

At the same time as the sting, defendant met 

with A.W., another girl he recruited to work for 

him as a prostitute, who was also undercover 

law enforcement. � e prosecution charged 

defendant with two counts of attempted 

pimping (one each for E.W. and A.W.) and 

one count of pimping S.T. 

On defense counsel’s motion, the court 

severed trials for the pimping count from the 

attempted pimping counts. Juries convicted 

defendant of two counts of attempted pimping 

and two counts of the lesser nonincluded 

offense of solicitation, and one count of 

pimping and the lesser nonincluded o� ense 

of pandering.

On appeal, defendant contended that the 

trial court lacked jurisdiction as to the pimping 

charge and conviction because pimping is 

not a continuing o� ense and the alleged date 

range fell outside of the statute of limitations. 

However, the plain language of CRS § 18-7-206 

makes pimping a continuing offense, and 

defendant’s last act in the series of acts that 

constituted pimping S.T. fell within the statute 

of limitations. � erefore, the court did not err.

Alternatively, defendant argued that if 

pimping is a continuing o� ense, his convictions 

for attempted pimping were multiplicitous 

in violation of double jeopardy. The unit of 
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prosecution for pimping is each person from 

whom a defendant knowingly derives support 

through acts of prostitution. � e unit of prose-

cution for attempted pimping is conduct that 

constitutes a substantial step toward living on 

money earned by another individual through 

that individual’s prostitution. Here, the record 

supported defendant’s separate convictions on 

attempted pimping with respect to E.W. and 

A.W. � erefore, the convictions were not mul-

tiplicitous and did not violate double jeopardy.

Defendant next contended that the district 

court erred by admitting expert testimony 

that improperly pro� led pimps. However, the 

expert’s testimony was proper modus operandi 

testimony relevant to rebutting defendant’s 

theory of defense that he was merely pretending 

to be a pimp to entice women to sleep with 

him. Further, the testimony was not unduly 

prejudicial under CRE 403. � erefore, the trial 

court did not abuse its discretion by admitting it.

� e judgment of conviction was a�  rmed.

2021 COA 29. No. 17CA2331. People v. 
Carter. Criminal Law—Driving Under the 

In� uence—Felony—Prior Convictions—Burden 

of Proof—Constructive Amendment—Waiver—

Structural Error.

� e prosecution alleged that defendant 

drove drunk and had a series of hit and run 

accidents over several hours. When police 

contacted defendant later that day, he was at 

a friend’s house with his car parked outside. 

Defendant declined both a blood and breath 

test and didn’t provide insurance information 

for the vehicle. He was charged with felony 

driving under the in� uence (DUI), leaving the 

scene of an accident, and failure to present 

proof of insurance. A jury found him guilty of 

the � rst two o� enses and of operating a motor 

vehicle without insurance.

On appeal, defendant argued that the require-

ment of three prior convictions is an element 

of felony DUI and the district court violated 

his constitutional right to have a jury decide 

that element beyond a reasonable doubt. DUI 

is ordinarily a misdemeanor, but it becomes 

felony DUI if it occurs after three or more prior 

convictions for DUI, DUI per se, or driving while 

ability impaired. Consequently, the prosecution 

must prove the three prior convictions as an 

element of felony DUI. Here, defendant � led 

a motion requesting that the prosecution be 

required to prove the three prior convictions to 

a jury beyond a reasonable doubt. � e district 

court ruled that the requirement of three prior 

convictions for felony DUI is a sentence enhancer, 

not an element of the offense, and therefore 

allowed the prosecution to prove the prior 

convictions to the court by a preponderance of 

the evidence. Accordingly, the district court erred.

Defendant also contended that the district 

court erred by constructively amending the 

failure to present proof of insurance charge in 

the complaint and information by instructing 

the jury on the elements of the di� erent and 

uncharged o� ense of operating a motor vehicle 

without insurance. Defendant waived this 

argument by failing to object to the speci� c jury 

instructions at trial. But alternatively, even if 

he didn’t waive the claim of error, it is subject 

to plain error review because a constructive 

amendment isn’t a structural error. Here, while 

there was a constructive amendment, the error 

was not plain, so the district court did not 

err. However, defendant was found guilty of 

operating a motor vehicle without insurance, 

but the mittimus shows a conviction for failure 

to present proof of insurance.  

The felony DUI conviction was reversed 

and the operating a motor vehicle without 

insurance conviction was a�  rmed. � e case 

was remanded to correct the mittimus and for 

further proceedings consistent with this opinion.

2021 COA 30. No. 18CA0783. People v. Nev-
elik. Criminal Law—Subject Matter Jurisdic-

tion—Money Laundering.

Defendant is a resident of Texas. At a Col-

orado detective’s request, he was arrested and 

extradited to Colorado in connection with 

an internet money laundering scheme. � e 

victims were a Colorado Springs couple. A jury 

convicted defendant of money laundering. 

On appeal, defendant contended that the 

State of Colorado did not have subject matter 

jurisdiction to charge him with money laun-

dering based on acts that solely occurred in 

Texas. Colorado law provides that a person may 

be prosecuted in Colorado for conduct that 
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constitutes an o� ense and is committed either 

entirely or partially within the state. Here, the 

undisputed evidence showed that the essential 

elements of money laundering occurred outside 

of Colorado. Accordingly, the trial court lacked 

subject matter jurisdiction.

� e judgment was vacated.

2021 COA 31. No. 19CA1132. In re Estate of 
Colby. Probate—CRS § 15-12-804—Presentation 

of Claims.

Colby died testate and was survived by 

her two daughters and several grandchildren. 

Her will provided that her primary residence, 

if not “claimed” by a family member, was 

to be sold and the proceeds evenly divided 

between her two daughters. � e will named 

her granddaughter Johnson as executor.

Johnson applied for informal probate of 

the will and informal appointment as personal 

representative. Colby’s daughter Town testi� ed 

that she sent Johnson an email saying she 

“wanted a fair share of the home.” Johnson 

testi� ed that she didn’t recall the email, which 

was not admitted into evidence. Later, Johnson 

and Town’s attorney had a conversation in 

which Johnson was informed that Town would 

be satis� ed with receiving half of the house’s 

value plus $10,000. Johnson did not consider 

any of these communications to be a “formal 

claim” for the home. 

Shortly after informal probate was com-

menced, Johnson petitioned for formal probate. 

Johnson’s attorney then received a communica-

tion from Town claiming “half of what the house 

is worth,” which he passed along to Johnson, 

but again Johnson did not consider this to be a 

formal claim for half of the home’s value. Johnson 

was appointed as personal representative in 

the formal probate proceedings. Months later, 

Colby’s other daughter Smith (Johnson’s mother) 

delivered a written request to Johnson’s attorney 

for the residences. It is undisputed that this 

request was a claim for the residence. Johnson 

� led a petition for � nal settlement of Colby’s 

estate under which Smith would receive the 

residence and Town would receive two items 

of Colby’s personal property. Town objected 

but did not make a demand for the residence 

in any of her pleadings, which were dismissed 

for failure to prosecute.

Ultimately, the district court held that Town 

did not make a valid claim for the residence 

because her demand did not comply with CRS 

§ 15-12-804. � e court thus concluded that 

only Smith had validly claimed Colby’s home, 

and it granted the petition for � nal settlement 

of the estate.  

On appeal, Town argued that she made 

a valid claim for the residence under the 

will’s terms. CRS § 15-12-804 applies only to 

a creditor’s claim against an estate; it does not 

apply to a devisee’s demand for a devise under 

a will. Town, as a member of Colby’s family 

who could claim the property, is a devisee 

of Colby’s primary residence and allegedly 

demanded the devise or a share of it. Here, the 

district court did not consider whether Town’s 

communications constituted a request for the 

residence. � erefore, the district court erred. 

� e order was reversed and the case was 

remanded for further proceedings consistent 

with this opinion.

2021 COA 32. No. 19CA1913. Butler v. Board 
of County Commissioners for San Miguel 
County. Lawful Activities Statute—Freedom 

of Legislative and Judicial Access Act.

Butler and his former brother-in-law, Spor, 

worked in di� erent districts within the San 

Miguel County’s Road and Bridge Department 

(County). Spor and his wife became involved in 

a contested divorce, and Spor and Butler began 

having issues at work. Butler was promoted 

to district supervisor, conditioned on his 

successful completion of a one-year proba-

tionary period and not having any negative 

interactions with Spor at work.

Shortly after his promotion, Butler took 

approved time off from work to testify at a 

parenting time hearing between Spor and 

his wife. Butler was not subpoenaed but went 
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voluntarily at the request of his sister-in-law 

and her attorney. Butler testi� ed about the 

unpredictable nature of the County’s on-call 

work. Spor was awarded significantly less 

parenting time than he had sought.

Spor � led a complaint at work. � e County 

investigated and demoted Butler to his prior 

position at a lower rate of pay as a result of 

his decision to testify. Butler sued under the 

Lawful Activities Statute and the Freedom of 

Legislative and Judicial Access Act (Access 

Act). The trial court found that the Lawful 

Activities Statute does not apply to demotions 

and granted the County’s motion to dismiss on 

that claim. � e court also concluded that the 

hearing testimony was not protected because 

it wasn’t provided at the request of a court and 

granted the County’s motion for summary 

judgment on the Access Act claim.

On appeal, the parties disputed whether 

the Lawful Activities Statute’s prohibition 

on termination of employment due to an 

employee’s lawful o� -duty conduct extends to 

an employee’s demotion. � e Court of Appeals 

determined that this statute does not apply to 

an employee’s demotion to another position 

for the same employer. Accordingly, because 

Butler alleged that he was demoted, the trial 

court did not err in dismissing this claim.

The parties also disputed whether the 

Access Act protects an employee who testi� es 

as a witness in a court proceeding when called 

by a party or counsel to the proceeding but 

without an order, subpoena, or other formal 

court-issued request. Under the Access Act, 

an employer is prohibited from penalizing an 

employee for testifying before a court, and it 

is not necessary that such testimony be under 

subpoena or other formal court-issued request. 

Therefore, the trial court erred in granting 

summary judgment because Butler created a 

triable issue of fact by presenting evidence that 

he was called by a party or a party’s attorney 

and was permitted by a judicial o�  cer to testify 

as a witness in a court proceeding. 

The entry of summary judgment on the 

Access Act claim was reversed and the case 

was remanded for further proceedings on 

that claim. � e judgment was a�  rmed in all 

other respects.

2021 COA 33. No. 20CA0695. People in the 
Interest of My.K.M. Dependency and Ne-

glect—Indian Child Welfare Act—Termination 

of Parent-Child Legal Relationship.

The juvenile court terminated mother’s 

and father’s parental rights after a hearing. 

On appeal, mother argued that the juvenile 

court erred by failing to apply the Indian Child 

Welfare Act (ICWA) standards to the proceeding 

until the beginning of the termination hearing, 

despite mother’s prompt disclosure that she is a 

member of a federally recognized Indian tribe. 

Tribal membership, not enrollment, determines 

the ICWA’s applicability. Here, at the temporary 

custody hearing, a representative of the Colville 

Confederated Tribes (Tribe) appeared and 

con� rmed that mother was an enrolled member 

of the Tribe. � e representative testi� ed that the 

children would also be considered members, 

though she could not verify whether they were 

eligible for enrollment. Despite the juvenile 

court’s failure to follow the ICWA’s requirements 

from the early stages of the case, the Tribe 

participated in the termination proceedings and 

the juvenile court applied the ICWA’s provisions 

when it terminated the parents’ parental rights. 

� erefore, the juvenile court did not err. 

Mother also argued that the Denver De-

partment of Human Services (department) did 

not make su�  cient active e� orts to provide her 

employment services, housing assistance, or 

services speci� c to her Tribe. � e record shows 

that the department required mother to have 

legal income adequate to support herself and 

the children but failed to o� er her any services, 

even though mother requested job training and 

the court ordered the department to provide 

that service. Therefore, the juvenile court 

erred by � nding that the department made 

active e� orts to provide remedial services and 

rehabilitative programs for mother. Because 

the failure to make active efforts warrants 
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constitutes an o� ense and is committed either 

entirely or partially within the state. Here, the 

undisputed evidence showed that the essential 

elements of money laundering occurred outside 

of Colorado. Accordingly, the trial court lacked 

subject matter jurisdiction.

� e judgment was vacated.

2021 COA 31. No. 19CA1132. In re Estate of 
Colby. Probate—CRS § 15-12-804—Presentation 

of Claims.

Colby died testate and was survived by 

her two daughters and several grandchildren. 

Her will provided that her primary residence, 

if not “claimed” by a family member, was 

to be sold and the proceeds evenly divided 

between her two daughters. � e will named 

her granddaughter Johnson as executor.

Johnson applied for informal probate of 

the will and informal appointment as personal 

representative. Colby’s daughter Town testi� ed 

that she sent Johnson an email saying she 

“wanted a fair share of the home.” Johnson 

testi� ed that she didn’t recall the email, which 

was not admitted into evidence. Later, Johnson 

and Town’s attorney had a conversation in 

which Johnson was informed that Town would 

be satis� ed with receiving half of the house’s 

value plus $10,000. Johnson did not consider 

any of these communications to be a “formal 

claim” for the home. 

Shortly after informal probate was com-

menced, Johnson petitioned for formal probate. 

Johnson’s attorney then received a communica-

tion from Town claiming “half of what the house 

is worth,” which he passed along to Johnson, 

but again Johnson did not consider this to be a 

formal claim for half of the home’s value. Johnson 

was appointed as personal representative in 

the formal probate proceedings. Months later, 

Colby’s other daughter Smith (Johnson’s mother) 

delivered a written request to Johnson’s attorney 

for the residences. It is undisputed that this 

request was a claim for the residence. Johnson 

� led a petition for � nal settlement of Colby’s 

estate under which Smith would receive the 

residence and Town would receive two items 

of Colby’s personal property. Town objected 

but did not make a demand for the residence 

in any of her pleadings, which were dismissed 

for failure to prosecute.

Ultimately, the district court held that Town 

did not make a valid claim for the residence 

because her demand did not comply with CRS 

§ 15-12-804. � e court thus concluded that 

only Smith had validly claimed Colby’s home, 

and it granted the petition for � nal settlement 

of the estate.  

On appeal, Town argued that she made 

a valid claim for the residence under the 

will’s terms. CRS § 15-12-804 applies only to 

a creditor’s claim against an estate; it does not 

apply to a devisee’s demand for a devise under 

a will. Town, as a member of Colby’s family 

who could claim the property, is a devisee 

of Colby’s primary residence and allegedly 

demanded the devise or a share of it. Here, the 

district court did not consider whether Town’s 

communications constituted a request for the 

residence. � erefore, the district court erred. 

� e order was reversed and the case was 

remanded for further proceedings consistent 

with this opinion.

2021 COA 32. No. 19CA1913. Butler v. Board 
of County Commissioners for San Miguel 
County. Lawful Activities Statute—Freedom 

of Legislative and Judicial Access Act.

Butler and his former brother-in-law, Spor, 

worked in di� erent districts within the San 

Miguel County’s Road and Bridge Department 

(County). Spor and his wife became involved in 

a contested divorce, and Spor and Butler began 

having issues at work. Butler was promoted 

to district supervisor, conditioned on his 

successful completion of a one-year proba-

tionary period and not having any negative 

interactions with Spor at work.

Shortly after his promotion, Butler took 

approved time off from work to testify at a 

parenting time hearing between Spor and 

his wife. Butler was not subpoenaed but went 
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voluntarily at the request of his sister-in-law 

and her attorney. Butler testi� ed about the 

unpredictable nature of the County’s on-call 

work. Spor was awarded significantly less 

parenting time than he had sought.

Spor � led a complaint at work. � e County 

investigated and demoted Butler to his prior 

position at a lower rate of pay as a result of 

his decision to testify. Butler sued under the 

Lawful Activities Statute and the Freedom of 

Legislative and Judicial Access Act (Access 

Act). The trial court found that the Lawful 

Activities Statute does not apply to demotions 

and granted the County’s motion to dismiss on 

that claim. � e court also concluded that the 

hearing testimony was not protected because 

it wasn’t provided at the request of a court and 

granted the County’s motion for summary 

judgment on the Access Act claim.

On appeal, the parties disputed whether 

the Lawful Activities Statute’s prohibition 

on termination of employment due to an 

employee’s lawful o� -duty conduct extends to 

an employee’s demotion. � e Court of Appeals 

determined that this statute does not apply to 

an employee’s demotion to another position 

for the same employer. Accordingly, because 

Butler alleged that he was demoted, the trial 

court did not err in dismissing this claim.

The parties also disputed whether the 

Access Act protects an employee who testi� es 

as a witness in a court proceeding when called 

by a party or counsel to the proceeding but 

without an order, subpoena, or other formal 

court-issued request. Under the Access Act, 

an employer is prohibited from penalizing an 

employee for testifying before a court, and it 

is not necessary that such testimony be under 

subpoena or other formal court-issued request. 

Therefore, the trial court erred in granting 

summary judgment because Butler created a 

triable issue of fact by presenting evidence that 

he was called by a party or a party’s attorney 

and was permitted by a judicial o�  cer to testify 

as a witness in a court proceeding. 

The entry of summary judgment on the 

Access Act claim was reversed and the case 

was remanded for further proceedings on 

that claim. � e judgment was a�  rmed in all 

other respects.

2021 COA 33. No. 20CA0695. People in the 
Interest of My.K.M. Dependency and Ne-

glect—Indian Child Welfare Act—Termination 

of Parent-Child Legal Relationship.

The juvenile court terminated mother’s 

and father’s parental rights after a hearing. 

On appeal, mother argued that the juvenile 

court erred by failing to apply the Indian Child 

Welfare Act (ICWA) standards to the proceeding 

until the beginning of the termination hearing, 

despite mother’s prompt disclosure that she is a 

member of a federally recognized Indian tribe. 

Tribal membership, not enrollment, determines 

the ICWA’s applicability. Here, at the temporary 

custody hearing, a representative of the Colville 

Confederated Tribes (Tribe) appeared and 

con� rmed that mother was an enrolled member 

of the Tribe. � e representative testi� ed that the 

children would also be considered members, 

though she could not verify whether they were 

eligible for enrollment. Despite the juvenile 

court’s failure to follow the ICWA’s requirements 

from the early stages of the case, the Tribe 

participated in the termination proceedings and 

the juvenile court applied the ICWA’s provisions 

when it terminated the parents’ parental rights. 

� erefore, the juvenile court did not err. 

Mother also argued that the Denver De-

partment of Human Services (department) did 

not make su�  cient active e� orts to provide her 

employment services, housing assistance, or 

services speci� c to her Tribe. � e record shows 

that the department required mother to have 

legal income adequate to support herself and 

the children but failed to o� er her any services, 

even though mother requested job training and 

the court ordered the department to provide 

that service. Therefore, the juvenile court 

erred by � nding that the department made 

active e� orts to provide remedial services and 

rehabilitative programs for mother. Because 

the failure to make active efforts warrants 
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reversal, the Court of Appeals declined to 

address mother’s remaining contentions.

Father argued that the juvenile court 

erred by � nding that his treatment plan was 

appropriate because the plan did not address 

his mental health needs. However, the record 

re� ects that father did not follow the plan’s 

recommendations by not completing a psycho-

logical evaluation. Under these circumstances, 

father’s treatment plan adequately addressed 

his mental health needs to the extent possible. 

Accordingly, the juvenile court did not err.

Father also argued that the juvenile court erred 

by � nding that the department had made active 

e� orts to assist him. However, su�  cient evidence 

supports the court’s � nding, so it did not err.

� e judgment terminating mother’s par-

ent-child legal relationships with the children 

was reversed and the case was remanded for 

further proceedings. � e judgment terminating 

father’s parent-child legal relationships with 

the children was a�  rmed.

March 18, 2021
 

2021 COA 34. No. 17CA0315. People v. Tun. 
Criminal Law—Driving Under the In� uence—

Driving Under the In� uence Per Se—Failure 

to Display Proof of Insurance—Driving an 

Unregistered Vehicle—Driving After Revocation 

Prohibited—Driving Under Restraint—Felony—

Prior Convictions—Burden of Proof—Construc-

tive Amendment—Equal Protection—Merger.

A police officer pulled over defendant 

because there was no license plate or temporary 

permit on his car. Defendant did not produce a 

license or proof of insurance when requested. 

� e o�  cer observed signs of defendant’s intox-

ication, and defendant admitted to consuming 

10 to 15 beers throughout the day. Defendant 

agreed to perform roadside sobriety tests, did 

not perform as a sober person would, and 

was arrested. Defendant’s blood alcohol test 

showed a content of .26 grams of alcohol per 

100 milliliters. 

Defendant was charged with driving under 

the influence (DUI) and DUI per se, failing 

to display proof of insurance, driving an 

unregistered vehicle, driving after revoca-

tion prohibited (DARP), and driving under 

restraint (DUR). After the jury rendered guilty 

verdicts, defendant’s alleged three prior DUI 

convictions were tried to the court. The court 

found defendant had the required number of 

prior convictions and elevated his DUI and 

DUI per se convictions from misdemeanors 

to felonies.

On appeal, defendant contended that the 

trial court erroneously denied his motion to 

treat prior qualifying convictions as elements 

of the charged felonies and failed to require 

that they be proved beyond a reasonable doubt. 

Proving three prior convictions is an element 

of a felony DUI conviction and a felony DUI 

per se conviction. � erefore, the district court 

erred by not permitting the jury to determine 

beyond a reasonable doubt whether defendant 

had three prior DUI convictions.

Defendant also argued that his felony 

convictions under the DUI statute, CRS § 

42-4-1301, and sentencing pursuant to CRS 

§ 42-4-1307(6.5) violated his right to equal 

protection because these statutes prohibit and 

punish the same conduct as CRS § 42-4-1307(6) 

but allow for the imposition of more serious 

penalties. However, the felony DUI statute 

does not violate equal protection because (1) 

CRS § 42-4-1301 requires a di� erent minimum 

number of convictions than CRS § 42-4-1307(6); 

(2) CRS § 42-4-1301 requires that the qualifying 

prior convictions arise from “separate and 

distinct criminal episodes” and CRS § 42-4-

1307(6) does not; and (3) CRS § 42-4-1307(6) 

contains, as additional qualifying prior o� enses, 

aggravated driving with a revoked license and 

DUR, which do not qualify as prior convictions 

under CRS § 42-4-1301.

Defendant also contended that the district 

court erred by constructively amending the 

failure to present proof of insurance charge in 

the complaint and information by instructing 

the jury on the elements of the different and 

uncharged offense of operating a motor vehicle 

without insurance. The People conceded that 

a constructive amendment occurred. Because 

defendant was required to defend against an 
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reversal, the Court of Appeals declined to 

address mother’s remaining contentions.

Father argued that the juvenile court 

erred by � nding that his treatment plan was 

appropriate because the plan did not address 

his mental health needs. However, the record 

re� ects that father did not follow the plan’s 

recommendations by not completing a psycho-

logical evaluation. Under these circumstances, 

father’s treatment plan adequately addressed 

his mental health needs to the extent possible. 

Accordingly, the juvenile court did not err.

Father also argued that the juvenile court erred 

by � nding that the department had made active 

e� orts to assist him. However, su�  cient evidence 

supports the court’s � nding, so it did not err.

� e judgment terminating mother’s par-

ent-child legal relationships with the children 

was reversed and the case was remanded for 

further proceedings. � e judgment terminating 

father’s parent-child legal relationships with 

the children was a�  rmed.

March 18, 2021
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Criminal Law—Driving Under the In� uence—

Driving Under the In� uence Per Se—Failure 

to Display Proof of Insurance—Driving an 

Unregistered Vehicle—Driving After Revocation 

Prohibited—Driving Under Restraint—Felony—

Prior Convictions—Burden of Proof—Construc-

tive Amendment—Equal Protection—Merger.

A police officer pulled over defendant 

because there was no license plate or temporary 

permit on his car. Defendant did not produce a 

license or proof of insurance when requested. 

� e o�  cer observed signs of defendant’s intox-

ication, and defendant admitted to consuming 

10 to 15 beers throughout the day. Defendant 

agreed to perform roadside sobriety tests, did 

not perform as a sober person would, and 

was arrested. Defendant’s blood alcohol test 

showed a content of .26 grams of alcohol per 

100 milliliters. 

Defendant was charged with driving under 

the influence (DUI) and DUI per se, failing 

to display proof of insurance, driving an 

unregistered vehicle, driving after revoca-

tion prohibited (DARP), and driving under 

restraint (DUR). After the jury rendered guilty 

verdicts, defendant’s alleged three prior DUI 

convictions were tried to the court. The court 

found defendant had the required number of 

prior convictions and elevated his DUI and 

DUI per se convictions from misdemeanors 

to felonies.

On appeal, defendant contended that the 

trial court erroneously denied his motion to 

treat prior qualifying convictions as elements 

of the charged felonies and failed to require 

that they be proved beyond a reasonable doubt. 

Proving three prior convictions is an element 

of a felony DUI conviction and a felony DUI 

per se conviction. � erefore, the district court 

erred by not permitting the jury to determine 

beyond a reasonable doubt whether defendant 

had three prior DUI convictions.

Defendant also argued that his felony 

convictions under the DUI statute, CRS § 

42-4-1301, and sentencing pursuant to CRS 

§ 42-4-1307(6.5) violated his right to equal 

protection because these statutes prohibit and 

punish the same conduct as CRS § 42-4-1307(6) 

but allow for the imposition of more serious 

penalties. However, the felony DUI statute 

does not violate equal protection because (1) 

CRS § 42-4-1301 requires a di� erent minimum 

number of convictions than CRS § 42-4-1307(6); 

(2) CRS § 42-4-1301 requires that the qualifying 

prior convictions arise from “separate and 

distinct criminal episodes” and CRS § 42-4-

1307(6) does not; and (3) CRS § 42-4-1307(6) 

contains, as additional qualifying prior o� enses, 

aggravated driving with a revoked license and 

DUR, which do not qualify as prior convictions 

under CRS § 42-4-1301.

Defendant also contended that the district 

court erred by constructively amending the 

failure to present proof of insurance charge in 

the complaint and information by instructing 

the jury on the elements of the different and 

uncharged offense of operating a motor vehicle 

without insurance. The People conceded that 

a constructive amendment occurred. Because 

defendant was required to defend against an 
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element that was not included in the original 

charge and did not have notice he would be 

required to do so, he was prejudiced. There-

fore, the court erred, and the error was plain.

Defendant further contended that the evi-

dence was insu�  cient to support his DUR and 

DARP convictions because the People failed to 

prove the “knowledge” element of each o� ense 

beyond a reasonable doubt. However, evidence 

of defendant’s driving record and the numerous 

notices of restraint sent to him sufficiently 

supported his convictions for DUR and DARP.

Defendant further argued that the trial court 

erred by failing to merge his DUR and DARP 

convictions because DUR is a lesser included 

o� ense of DARP, and his conviction on both 

counts therefore violates double jeopardy. 

DUR is a lesser included o� ense of DARP. But 

because the law was unsettled when the trial 

court ruled, no plain error occurred. � erefore, 

defendant’s convictions for DUR and DARP 

were not merged.

� e convictions for felony DUI, felony DUI 

per se, and failing to display proof of insurance 

were reversed. � e remaining convictions were 

a�  rmed and the case was remanded further 

proceedings consistent with this opinion.

2021 COA 35. No. 17CA1133. People v. Rainey. 
Criminal Law—Right to Counsel of Choice—

Sixth Amendment—Indigent Defendant.

Defendant was charged with second degree 

kidnapping and several misdemeanor domestic 

violence o� enses. � e district court appointed 

counsel to represent him. � e trial was delayed 

and continued multiple times for reasons not 

attributable to the defense. � en, at a pretrial 

hearing, defendant’s public defender requested a 

continuance due to a calendar con� ict. � e trial 

judge denied the continuance based on judicial 

e�  ciency, and two other public defenders from 

the same o�  ce represented defendant at trial. 

A jury found defendant guilty of second degree 

kidnapping and criminal mischief.

On appeal, defendant contended that 

the district court’s denial of his request for a 

continuance violated his Sixth Amendment 

right to continued representation by his 

counsel of choice. An indigent defendant 

is entitled to continued representation by 

court-appointed counsel of his or her choice 

in the absence of a demonstrable basis in 

fact and law to terminate that appointment. 

When the defendant seeks a continuance to 

allow continued representation by his or her 

appointed counsel, the district court must 

apply the factors enumerated in People v. 

Brown, 2014 CO 25. Here, the district court 

did not apply the Brown factors.

� e judgment was reversed and the case 

was remanded for further proceedings. 

2021 COA 36. No. 19CA1798. CO
2 Committee, 

Inc. v. Montezuma County. Oil and Gas—Tax-

es—Due Process—Standing.

Plaintiff CO2 Committee, Inc. (CO2) is a 

nonpro� t corporation whose members include 

nonoperating fractional interest owners in 

the McElmo Dome Unit (the Unit), an oil 

and gas unit, who pay real property taxes 

in Montezuma County (County). After an 

audit, the County retroactively increased the 

assessed value of the taxable real property in 

the Unit for tax year 2008. During the audit 

and subsequent proceedings contesting the 

assessment initiated by the Unit’s operator 

Kinder Morgan, the County communicated 

only with Kinder Morgan. � e County did not 

provide individual notice to any other frac-

tional interest owner, and no other fractional 

interest owner participated in the proceedings 

initiated by Kinder Morgan, which resulted in 

increased tax liability. Kinder Morgan billed 

the nonoperating fractional interest owners, 

including CO2, for their proportionate shares 

of the increased taxes. 

CO2 unsuccessfully objected to the assessment 

with the County assessor, the board of equaliza-

tion, and the County commissioners. CO2 then 

� led a complaint in district court alleging that 

the County violated its members’ due process 

rights by failing to provide each member indi-

vidual notice of and an opportunity to challenge 

the retroactive assessment. � e district court 

dismissed the case for lack of standing.

On appeal, CO2 contended that the district 

court erred by dismissing its complaint for lack 

of standing. Here, CO2 su�  ciently alleged that 

its members su� ered an injury in fact based 

on the denial of their due process rights and 

economic loss. Further, the injury was to 

a legally protected interest, because each 

nonoperating fractional interest owner who 

pays taxes is entitled to the rights a� orded to 

property owners, persons, or taxpayers under 

the review, audit, protest, abatement, and 

appeal procedures. Accordingly, CO2’s mem-

bers have standing to sue in their own right. 

However, the district court did not determine 

whether CO2 met the criteria for organizational 

standing, which is required for it to bring the 

asserted claims on behalf of its members. 

The order dismissing the complaint for 

lack of standing was reversed and the case was 

remanded for further proceedings consistent 

with this opinion. 

March 25, 2021

2021 COA 37. No. 17CA1132. People v. 
Chirinos-Raudales. Evidence—Child Hearsay 

Statute—Illegal Sentence—Concurrent Sentence.

Defendant sexually assaulted his step-

daughter when she was under age 15. The 

stepdaughter reported the sexual assault to 

a school nurse, and she was interviewed by 

a Denver Human Services (DHS) employee 

and a forensic interviewer from the Denver 

Children’s Advocacy Center. In both interviews, 

she disclosed that defendant had assaulted her 

multiple times over several years. � e People 

charged defendant with sexual assault on a 

child with force (count one), two counts of 

sexual assault on a child by one in a position 

of trust (counts two and four), sexual assault 

by one in a position of trust—pattern of abuse 

(count three), and sexual assault on a child 

(count � ve). A jury found defendant guilty of 

counts two through � ve, but the court entered a 

judgment of conviction and imposed sentences 

on all � ve counts.

On appeal, defendant argued that the trial 

court erred by admitting the victim’s forensic in-

terview under the child hearsay statute because 

the victim was not younger than 15 when she 

gave the statement. � e child hearsay statute 

provides an exception to the rule against hearsay 

and provides that a “child is de� ned under the 

statutes that are the subject of the action.” CRS 

§ 18-3-405.3 is the subject of the action in this 
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element that was not included in the original 

charge and did not have notice he would be 

required to do so, he was prejudiced. There-

fore, the court erred, and the error was plain.

Defendant further contended that the evi-

dence was insu�  cient to support his DUR and 

DARP convictions because the People failed to 

prove the “knowledge” element of each o� ense 

beyond a reasonable doubt. However, evidence 

of defendant’s driving record and the numerous 

notices of restraint sent to him sufficiently 

supported his convictions for DUR and DARP.

Defendant further argued that the trial court 

erred by failing to merge his DUR and DARP 

convictions because DUR is a lesser included 

o� ense of DARP, and his conviction on both 

counts therefore violates double jeopardy. 

DUR is a lesser included o� ense of DARP. But 

because the law was unsettled when the trial 

court ruled, no plain error occurred. � erefore, 

defendant’s convictions for DUR and DARP 

were not merged.

� e convictions for felony DUI, felony DUI 

per se, and failing to display proof of insurance 

were reversed. � e remaining convictions were 

a�  rmed and the case was remanded further 

proceedings consistent with this opinion.

2021 COA 35. No. 17CA1133. People v. Rainey. 
Criminal Law—Right to Counsel of Choice—

Sixth Amendment—Indigent Defendant.

Defendant was charged with second degree 

kidnapping and several misdemeanor domestic 

violence o� enses. � e district court appointed 

counsel to represent him. � e trial was delayed 

and continued multiple times for reasons not 

attributable to the defense. � en, at a pretrial 

hearing, defendant’s public defender requested a 

continuance due to a calendar con� ict. � e trial 

judge denied the continuance based on judicial 

e�  ciency, and two other public defenders from 

the same o�  ce represented defendant at trial. 

A jury found defendant guilty of second degree 
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the district court’s denial of his request for a 

continuance violated his Sixth Amendment 

right to continued representation by his 

counsel of choice. An indigent defendant 

is entitled to continued representation by 

court-appointed counsel of his or her choice 

in the absence of a demonstrable basis in 

fact and law to terminate that appointment. 

When the defendant seeks a continuance to 

allow continued representation by his or her 

appointed counsel, the district court must 

apply the factors enumerated in People v. 

Brown, 2014 CO 25. Here, the district court 

did not apply the Brown factors.

� e judgment was reversed and the case 

was remanded for further proceedings. 
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assessed value of the taxable real property in 
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only with Kinder Morgan. � e County did not 

provide individual notice to any other frac-

tional interest owner, and no other fractional 

interest owner participated in the proceedings 

initiated by Kinder Morgan, which resulted in 

increased tax liability. Kinder Morgan billed 

the nonoperating fractional interest owners, 

including CO2, for their proportionate shares 

of the increased taxes. 

CO2 unsuccessfully objected to the assessment 

with the County assessor, the board of equaliza-

tion, and the County commissioners. CO2 then 

� led a complaint in district court alleging that 

the County violated its members’ due process 

rights by failing to provide each member indi-

vidual notice of and an opportunity to challenge 

the retroactive assessment. � e district court 

dismissed the case for lack of standing.

On appeal, CO2 contended that the district 

court erred by dismissing its complaint for lack 

of standing. Here, CO2 su�  ciently alleged that 

its members su� ered an injury in fact based 

on the denial of their due process rights and 

economic loss. Further, the injury was to 

a legally protected interest, because each 

nonoperating fractional interest owner who 

pays taxes is entitled to the rights a� orded to 

property owners, persons, or taxpayers under 

the review, audit, protest, abatement, and 

appeal procedures. Accordingly, CO2’s mem-

bers have standing to sue in their own right. 

However, the district court did not determine 

whether CO2 met the criteria for organizational 

standing, which is required for it to bring the 

asserted claims on behalf of its members. 

The order dismissing the complaint for 

lack of standing was reversed and the case was 

remanded for further proceedings consistent 

with this opinion. 

March 25, 2021

2021 COA 37. No. 17CA1132. People v. 
Chirinos-Raudales. Evidence—Child Hearsay 

Statute—Illegal Sentence—Concurrent Sentence.

Defendant sexually assaulted his step-

daughter when she was under age 15. The 

stepdaughter reported the sexual assault to 

a school nurse, and she was interviewed by 

a Denver Human Services (DHS) employee 

and a forensic interviewer from the Denver 

Children’s Advocacy Center. In both interviews, 

she disclosed that defendant had assaulted her 

multiple times over several years. � e People 

charged defendant with sexual assault on a 

child with force (count one), two counts of 

sexual assault on a child by one in a position 

of trust (counts two and four), sexual assault 

by one in a position of trust—pattern of abuse 

(count three), and sexual assault on a child 

(count � ve). A jury found defendant guilty of 

counts two through � ve, but the court entered a 

judgment of conviction and imposed sentences 

on all � ve counts.

On appeal, defendant argued that the trial 

court erred by admitting the victim’s forensic in-

terview under the child hearsay statute because 

the victim was not younger than 15 when she 

gave the statement. � e child hearsay statute 

provides an exception to the rule against hearsay 

and provides that a “child is de� ned under the 

statutes that are the subject of the action.” CRS 

§ 18-3-405.3 is the subject of the action in this 
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case, and it de� nes “child” as someone who is 

less than 18 years of age. Here, while the victim 

interview occurred shortly after the victim 

turned 15, the crimes occurred when she was 

under 18 years old. � erefore, the court did not 

err by admitting the forensic interview under 

the child hearsay statute.

Defendant also argued that the trial court 

abused its discretion when it denied his 

motion for a mistrial, which was based on 

the testimony of a DHS administrator who 

interviewed the victim. The administrator 

explained the importance of asking open-ended 

and nonleading questions during her interviews 

to determine the truth of the allegations. 

Here, the administrator’s statement was not 

substantially prejudicial, the prosecutor did 

not reference it again, and the trial court gave 

a curative instruction. Accordingly, the trial 

court did not abuse its discretion.

Defendant further argued that the trial court 

entered an erroneous judgment of conviction 

and imposed an illegal sentence by failing to 

merge the convictions for counts one and three 

and entering consecutive sentences on counts 

one through three. Because the jury was not 

instructed on count one and did not return 

a verdict form on it, the trial court violated 

defendant’s constitutional right to a jury trial 

when it entered a judgment of conviction on 

count one, so this count must be vacated. 

And the trial court was required to impose 

concurrent sentences on counts two and three 

because they were supported by identical 

evidence. � erefore, the trial court erred.

� e judgment of conviction was vacated as 

to count one. � e convictions on the remaining 

counts were a�  rmed. � e sentences as to counts 

two and three were vacated and the case was 

remanded for resentencing on those counts.

2021 COA 38. No. 18CA0007. People v. Rodri-
guez. Criminal Law—Attempted First Degree 

Murder—First Degree Assault—Best Evidence 

Rule—Evidence—Sentence Enhancer—Preg-

nancy—Jury.

Defendant assaulted his pregnant girlfriend. 

During the assault, the victim called 911, and a 

portion of the call was recorded. � e 911 record-

ing was admitted at trial, and the responding 

o�  cer testi� ed about the statements heard on 

it. A jury found defendant guilty of attempted 

� rst degree murder and � rst degree assault.

On appeal, defendant argued that the o�  cer’s 

testimony as to the content of the recorded 911 call 

violated the best evidence rule. However, the original 

911 recording was admitted into evidence, so the 

CRE 1002 originality requirement was satis� ed, 

and the rule did not prevent further testimony 

regarding the content of the 911 recording. Further, 

even assuming the o�  cer’s testimony constituted 

an unendorsed expert opinion in the guise of lay 

opinion testimony and the court erred in admitting 

it, any error in this regard was not plain.

Defendant also argued that the trial court 

erred by admitting evidence of the victim’s 

pregnancy. He contended that the pregnancy 

sentencing enhancer had to be determined 

by the court, not the jury, so evidence of the 

victim’s pregnancy had no probative value at 

trial. � e fact of a victim’s pregnancy and the 

defendant’s knowledge of it must be found 

by a jury based on proof beyond a reasonable 

doubt. Here, evidence that the victim was 26 

weeks pregnant at the time of the assault was 

highly probative and therefore admissible. 

Defendant also contended that the court 

abused its discretion by allowing the prosecutor 

to comment during opening statement on 

the victim’s pregnancy and to refer to the 

police officer during opening and closing 

statements as a hero. � e victim’s pregnancy 

was a fact the prosecutor intended to prove 

at trial, and the “hero” comments were brief 

and did not relate to a contested issue in the 

case. Moreover, the evidence of guilt was 

overwhelming. � erefore, the court did not 

abuse its discretion by allowing the comments.

� e judgment was a�  rmed.

2021 COA 39. No. 19CA1129. Mitchell v. Xu. 
Statutory O� er of Settlement—Costs—CRS § 

13-17-202.

In this personal injury case, defendant 

made two pretrial statutory o� ers of settlement, 

which plainti�  declined. � e � rst proposed to 

settle “all claims” for $3,500 “inclusive of costs.” 

� e second proposed to settle “all claims” for 

$5,000 but made no explicit reference to costs. 

A jury awarded plainti�  $2,700 in economic 

damages, and the court entered judgment.

Following trial, both parties moved for costs 

under CRS § 13-17-202: plaintiff claimed as a 

prevailing party, and defendant claimed that 

she was entitled to her actual costs because her 

second o� er of settlement exceeded plainti� ’s 

recovery. � e court examined the prejudgment 

interest accrued before each o� er of settlement 

but only considered the costs incurred before the 

� rst o� er, based on the lack of reference to costs 

in the second o� er. It awarded plainti�  $829.10 

in costs and $331.43 in pre- and post-judgment 

interest and awarded defendant $12,370.31 in costs. 

On appeal, plainti�  argued that the district 

court misapplied the law by excluding the actual 

costs she incurred before the second o� er. A 

plainti�  may be awarded actual costs only if 

the � nal judgment, which is the amount that 

disposes of the entire litigation, exceeds the 

o� er of settlement. If a � nal judgment does not 

exceed the o� er of settlement the defendant may 

recover costs. A statutory o� er of settlement 

under CRS § 13-17-202 purporting to cover “all 

claims” includes actual costs predating the o� er, 

so when evaluating an o� er of judgment against 

trial success a “� nal judgment” must include 

the plainti� ’s actual costs accrued before the 

settlement o� er. Here, when plainti� ’s actual 

costs accrued before the second settlement 

o� er are included, her � nal judgment amount 

would be $6169.61, which exceeds the amount 

of defendant’s settlement o� er. Accordingly, 

plainti�  is entitled to costs and defendant is not.

� e judgment was reversed and the case was 

remanded for entry of judgment in plainti� ’s 

favor. 

These summaries of published Court of 
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of the Court; the CBA cannot guarantee 
their accuracy or completeness. The full 
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available on the CBA website and on the 
Colorado Judicial Branch website.
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2021 CO 16. No. 20SA316. People v. Peluso. 
Criminal Law—Evidence—Searches and Sei-

zures—Fourth Amendment. 
In this interlocutory appeal, the Supreme 

Court reviewed the trial court’s order suppressing 

evidence of drugs discovered during a warrantless 

search of defendant’s residence. Because the o�  -

cers acted on a reasonable belief that defendant’s 

girlfriend had authority to consent to the search, 

the Court concluded that the trial court erred in 

suppressing the evidence. � e Court therefore 

reversed the trial court’s suppression order and 

remanded the case for further proceedings.

March 15, 2021

2021 CO 17. No. 20SC585. Markwell v. Cooke. 
Separation of Powers—Colo. Const. Art. V, § 

22—Reading Requirement—Judiciary’s Prerogative 

and Responsibility to Discern Compliance with 

Constitutional Provision.

Colorado Constitution article V, § 22 pro-

vides that “[e]very bill shall be read by title when 

introduced, and at length on two di� erent days 

in each house.” In this case, the Supreme Court 

was asked to decide whether uploading a bill to 

multiple computers and using automated software 

to simultaneously give voice to di� erent portions 

of the bill at a speed of about 650 words per minute 

complies with this reading requirement. While 

there are di� erent methods of compliance, the 

Court agreed with the district court’s determination 

that the unintelligible sounds produced by the 

computers on the Senate � oor on March 11, 2019, 

did not ful� ll the reading requirement. However, it 

was not within the district court’s domain to dictate 

the form or manner by which the legislature may 

comply with the reading requirement. In doing 

so, the district court trespassed upon the separa-

tion-of-powers tenet essential to our constitutional 

system of government. Accordingly, the judgment 

was a�  rmed in part and reversed in part.

March 22, 2021

2021 CO 18. No. 20SA336. People v. Padilla Jr. 
Criminal Law—Miranda—Custody. 

Two detectives interrogated defendant about 

a sexual assault allegation without providing 

Miranda warnings. During that conversation, 

defendant stated that he did not have a sexual 

encounter with the alleged victim and that the 

alleged victim was intoxicated during the incident 

in question. Defendant was later charged with two 

counts of sexual assault. Before trial, he moved to 

suppress the statements, arguing that they were 

obtained in violation of his Fifth Amendment 

right against self-incrimination. � e district court 
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granted the motion, � nding that defendant was 

subjected to custodial interrogation without the 

required Miranda warnings.

� e Supreme Court independently reviewed 

the audio-recorded interrogation—while deferring 

to the district court’s � ndings outside the bounds 

of the recording—and determined that defendant 

was not in custody for Miranda purposes. Applying 

the factors from People v. Matheny, 46 P.3d 453 

(Colo. 2002), the Court concluded that, under the 

totality of the circumstances, a reasonable person 

in defendant’s position would not believe that 

his freedom of action was curtailed to a degree 

associated with formal arrest. Defendant set the 

length of the interrogation and the detectives 

deferred to his terms; the detectives remained 

nonconfrontational and allowed defendant to 

discuss matters unrelated to the allegation; and 

the tone of the interrogation was casual. 

The order was reversed and the case was 

remanded for further proceedings. 
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case, and it de� nes “child” as someone who is 

less than 18 years of age. Here, while the victim 

interview occurred shortly after the victim 

turned 15, the crimes occurred when she was 

under 18 years old. � erefore, the court did not 

err by admitting the forensic interview under 

the child hearsay statute.

Defendant also argued that the trial court 

abused its discretion when it denied his 

motion for a mistrial, which was based on 

the testimony of a DHS administrator who 

interviewed the victim. The administrator 

explained the importance of asking open-ended 

and nonleading questions during her interviews 

to determine the truth of the allegations. 

Here, the administrator’s statement was not 

substantially prejudicial, the prosecutor did 

not reference it again, and the trial court gave 

a curative instruction. Accordingly, the trial 

court did not abuse its discretion.

Defendant further argued that the trial court 

entered an erroneous judgment of conviction 

and imposed an illegal sentence by failing to 

merge the convictions for counts one and three 

and entering consecutive sentences on counts 

one through three. Because the jury was not 

instructed on count one and did not return 

a verdict form on it, the trial court violated 

defendant’s constitutional right to a jury trial 

when it entered a judgment of conviction on 

count one, so this count must be vacated. 

And the trial court was required to impose 

concurrent sentences on counts two and three 

because they were supported by identical 

evidence. � erefore, the trial court erred.

� e judgment of conviction was vacated as 

to count one. � e convictions on the remaining 

counts were a�  rmed. � e sentences as to counts 

two and three were vacated and the case was 

remanded for resentencing on those counts.

2021 COA 38. No. 18CA0007. People v. Rodri-
guez. Criminal Law—Attempted First Degree 

Murder—First Degree Assault—Best Evidence 

Rule—Evidence—Sentence Enhancer—Preg-

nancy—Jury.

Defendant assaulted his pregnant girlfriend. 

During the assault, the victim called 911, and a 

portion of the call was recorded. � e 911 record-

ing was admitted at trial, and the responding 

o�  cer testi� ed about the statements heard on 

it. A jury found defendant guilty of attempted 

� rst degree murder and � rst degree assault.

On appeal, defendant argued that the o�  cer’s 

testimony as to the content of the recorded 911 call 

violated the best evidence rule. However, the original 

911 recording was admitted into evidence, so the 

CRE 1002 originality requirement was satis� ed, 

and the rule did not prevent further testimony 

regarding the content of the 911 recording. Further, 

even assuming the o�  cer’s testimony constituted 

an unendorsed expert opinion in the guise of lay 

opinion testimony and the court erred in admitting 

it, any error in this regard was not plain.

Defendant also argued that the trial court 

erred by admitting evidence of the victim’s 

pregnancy. He contended that the pregnancy 

sentencing enhancer had to be determined 

by the court, not the jury, so evidence of the 

victim’s pregnancy had no probative value at 

trial. � e fact of a victim’s pregnancy and the 

defendant’s knowledge of it must be found 

by a jury based on proof beyond a reasonable 

doubt. Here, evidence that the victim was 26 

weeks pregnant at the time of the assault was 

highly probative and therefore admissible. 

Defendant also contended that the court 

abused its discretion by allowing the prosecutor 

to comment during opening statement on 

the victim’s pregnancy and to refer to the 

police officer during opening and closing 

statements as a hero. � e victim’s pregnancy 

was a fact the prosecutor intended to prove 

at trial, and the “hero” comments were brief 

and did not relate to a contested issue in the 

case. Moreover, the evidence of guilt was 

overwhelming. � erefore, the court did not 

abuse its discretion by allowing the comments.

� e judgment was a�  rmed.

2021 COA 39. No. 19CA1129. Mitchell v. Xu. 
Statutory O� er of Settlement—Costs—CRS § 

13-17-202.

In this personal injury case, defendant 

made two pretrial statutory o� ers of settlement, 

which plainti�  declined. � e � rst proposed to 

settle “all claims” for $3,500 “inclusive of costs.” 

� e second proposed to settle “all claims” for 

$5,000 but made no explicit reference to costs. 

A jury awarded plainti�  $2,700 in economic 

damages, and the court entered judgment.

Following trial, both parties moved for costs 

under CRS § 13-17-202: plaintiff claimed as a 

prevailing party, and defendant claimed that 

she was entitled to her actual costs because her 

second o� er of settlement exceeded plainti� ’s 

recovery. � e court examined the prejudgment 

interest accrued before each o� er of settlement 

but only considered the costs incurred before the 

� rst o� er, based on the lack of reference to costs 

in the second o� er. It awarded plainti�  $829.10 

in costs and $331.43 in pre- and post-judgment 

interest and awarded defendant $12,370.31 in costs. 

On appeal, plainti�  argued that the district 

court misapplied the law by excluding the actual 

costs she incurred before the second o� er. A 

plainti�  may be awarded actual costs only if 

the � nal judgment, which is the amount that 

disposes of the entire litigation, exceeds the 

o� er of settlement. If a � nal judgment does not 

exceed the o� er of settlement the defendant may 

recover costs. A statutory o� er of settlement 

under CRS § 13-17-202 purporting to cover “all 

claims” includes actual costs predating the o� er, 

so when evaluating an o� er of judgment against 

trial success a “� nal judgment” must include 

the plainti� ’s actual costs accrued before the 

settlement o� er. Here, when plainti� ’s actual 

costs accrued before the second settlement 

o� er are included, her � nal judgment amount 

would be $6169.61, which exceeds the amount 

of defendant’s settlement o� er. Accordingly, 

plainti�  is entitled to costs and defendant is not.

� e judgment was reversed and the case was 

remanded for entry of judgment in plainti� ’s 

favor. 

These summaries of published Court of 
Appeals opinions are written by licensed 
attorneys Teresa Wilkins (Englewood) 
and Paul Sachs (Steamboat Springs). 
They are provided as a service by the 
CBA and are not the o�  cial language 
of the Court; the CBA cannot guarantee 
their accuracy or completeness. The full 
opinions, the lists of opinions not selected 
for o�  cial publication, the petitions for 
rehearing, and the modifi ed opinions are 
available on the CBA website and on the 
Colorado Judicial Branch website.
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2021 CO 16. No. 20SA316. People v. Peluso. 
Criminal Law—Evidence—Searches and Sei-

zures—Fourth Amendment. 
In this interlocutory appeal, the Supreme 

Court reviewed the trial court’s order suppressing 

evidence of drugs discovered during a warrantless 

search of defendant’s residence. Because the o�  -

cers acted on a reasonable belief that defendant’s 

girlfriend had authority to consent to the search, 

the Court concluded that the trial court erred in 

suppressing the evidence. � e Court therefore 

reversed the trial court’s suppression order and 

remanded the case for further proceedings.

March 15, 2021

2021 CO 17. No. 20SC585. Markwell v. Cooke. 
Separation of Powers—Colo. Const. Art. V, § 

22—Reading Requirement—Judiciary’s Prerogative 

and Responsibility to Discern Compliance with 

Constitutional Provision.

Colorado Constitution article V, § 22 pro-

vides that “[e]very bill shall be read by title when 

introduced, and at length on two di� erent days 

in each house.” In this case, the Supreme Court 

was asked to decide whether uploading a bill to 

multiple computers and using automated software 

to simultaneously give voice to di� erent portions 

of the bill at a speed of about 650 words per minute 

complies with this reading requirement. While 

there are di� erent methods of compliance, the 

Court agreed with the district court’s determination 

that the unintelligible sounds produced by the 

computers on the Senate � oor on March 11, 2019, 

did not ful� ll the reading requirement. However, it 

was not within the district court’s domain to dictate 

the form or manner by which the legislature may 

comply with the reading requirement. In doing 

so, the district court trespassed upon the separa-

tion-of-powers tenet essential to our constitutional 

system of government. Accordingly, the judgment 

was a�  rmed in part and reversed in part.

March 22, 2021

2021 CO 18. No. 20SA336. People v. Padilla Jr. 
Criminal Law—Miranda—Custody. 

Two detectives interrogated defendant about 

a sexual assault allegation without providing 

Miranda warnings. During that conversation, 

defendant stated that he did not have a sexual 

encounter with the alleged victim and that the 

alleged victim was intoxicated during the incident 

in question. Defendant was later charged with two 

counts of sexual assault. Before trial, he moved to 

suppress the statements, arguing that they were 

obtained in violation of his Fifth Amendment 

right against self-incrimination. � e district court 
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granted the motion, � nding that defendant was 

subjected to custodial interrogation without the 

required Miranda warnings.

� e Supreme Court independently reviewed 

the audio-recorded interrogation—while deferring 

to the district court’s � ndings outside the bounds 

of the recording—and determined that defendant 

was not in custody for Miranda purposes. Applying 

the factors from People v. Matheny, 46 P.3d 453 

(Colo. 2002), the Court concluded that, under the 

totality of the circumstances, a reasonable person 

in defendant’s position would not believe that 

his freedom of action was curtailed to a degree 

associated with formal arrest. Defendant set the 

length of the interrogation and the detectives 

deferred to his terms; the detectives remained 

nonconfrontational and allowed defendant to 

discuss matters unrelated to the allegation; and 

the tone of the interrogation was casual. 

The order was reversed and the case was 

remanded for further proceedings. 
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 ■  Enjoy 20% o�  unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending

 ■  CBA members receive substantial savings 

on a new home purchase or re� nance. 

Contact Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 ■  Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts o� ers 

exclusive pricing on hotels and vacation 

homes in or near Disney World and 

Universal Studios Orlando, along with 

discount tickets for Disney World, Universal 

Studios Orlando, Sea World, and all 

Orlando-area theme parks and attractions. 

Visit www.orlandoemployeediscounts.com/

index-new.

Yoga Pod
 ■  Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 ■  “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners

 ■  Premium discount on long-term care 

insurance to members, their families, 

and their sta� . Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 ■  Geico Insurance o� ers high-quality and 

trusted auto insurance. Visit www.geico.

com or call (800) 368-2734.

Guardian Life Insurance Co.
 ■  Disability, long-term care, life, and health 

insurance. � e Guardian Life Insurance 

Company of America o� ers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton A�  nity/
CNA Malpractice Insurance

 ■  Contact Casey MacDonald at (913) 652-

5713 to discuss your malpractice insurance 

needs.
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BUSINESS 
SERVICES
ABA Books

 ■  CBA members receive a 15% discount on 

ABA books. Use code PAB8ECOB. Visit 

www.americanbar.org/products.

 Clio
 ■  Clio’s industry-leading, cloud-based 

solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount. Visit www.goclio.com/landing/

cobar.

 
Discovery Genie

 ■  On-demand system for reviewing, 

organizing, indexing, and producing 

electronic � les. CBA members save 

20% on subscription charges. Visit 

www.discoverygenie.com. Use code 

CBAMEMBER. 

TheFormTool and Doxsera
 ■  Document assembly and automation 

software that can help you reduce 

documentation errors. Easy to use, 

wicked smart. Save 10% by visiting www.

theformtool.com/links/cba.

Indexed I/O
 ■  A premium eDiscovery solution, without 

the expensive price tag. Indexed I/O 

provides a scalable, cloud-based solution. 

CBA members receive a discount. Visit 

www.indexed.io/cobar.

Konica Minolta 
 ■  Law � rms’ technology demands are 

critical. CBA members receive a rebate 

on hardware purchases. Contact Alyse 

Kochenberger at akochenberger@kmbs.

konicaminolta.us. 

Lenovo
 ■  Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 

30% o�  the public web price with access 

to � ash sales. Visit http://1800members.

com/cobar.

MGMT HQ
 ■  MGMT HQ o� ers access to monthly 

webinars, white papers, A�  nity 

University, and more. Give your team 

the kind of practical, real-world training 

it needs to grow and thrive. Use code 

COBARMEMBER for a 100% discount. 

Visit www.cobar.org/lpm.

MyCase
 ■  MyCase is a complete and powerful legal 

practice management solution designed 

to help law � rms get organized, increase 

e�  ciency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

O�  ce Depot
 ■  Save up to 80% on o�  ce supplies. Visit 

http://1800members.com/cobar.

Page Vault
 ■  On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. Visit page-vault.com/

partners/Colorado-bar-association. 

Practice Panther
 ■  � e leading and most user-friendly 

provider of cloud-based practice 

management and billing software for law 

� rms. Receive 15% o�  your � rst year. Visit 

www.cobar.org/perks#34081-business-

services.

Ruby Receptionists
 ■  Save 6% on this virtual receptionist 

service. Call (866) 611-7829 or visit www.

callruby.com.  

MEMBERSHIP
PERKS

Full details on all membership perks are available at www.cobar.org. 
For more information, contact Heather Martinez at hmartinez@cobar.org.
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Simple Law
 ■  Manage cases and a practice. Add your 

free attorney pro� le and start your free trial 

today. Visit www.simplelaw.com.
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PERSONAL 
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write an 
article in an area not listed on these pages, please contact Jodi Jennings at jjennings@cobar.org 
(substantive law articles) or Susie Klein at sklein@cobar.org (all other areas). Writing guidelines 
are available at cl.cobar.org.

COORDINATING EDITORS FOR
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Marshall A. Snider
msniderarb@comcast.net

ANIMAL LAW

Kate A. Burke
(303) 441-3190, kaburke@bouldercounty.org

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002,

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Marcy G. Glenn
(303) 295-8320,

mglenn@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000,

smasciocchi@hollandhart.com

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

Curt Todd (Bankruptcy Law)

(303) 955-1184,

ctodd@templelaw.comcastbiz.net

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510,

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@denvercountycourt.org

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

EVIDENCE

Lawrence Zavadil
(303) 244-1980, larry@lzavadillaw.com

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@gar� eldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(303) 443-8010, gjsmith@celaw.com

IMMIGRATION LAW

David Harston
(303) 736-6650, 

david.harston@EAHimmigration.com

David Kolko
(303) 371-1822, dk@kolkoassociates.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102,

sheridanz@coloradochildrep.org

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  o� er practical advice to 

fellow attorneys
 ■  share your law-related

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Stephen G. Masciocchi
(303) 295-8000, smasciocchi@hollandhart.com

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@gar� eldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(303) 443-6800, kkinnear@pbblaw.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290,

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

ACCESS TO JUSTICE

Kathleen M. Schoen
(303) 824-5305, kschoen@cobar.org

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

Kathryn A. Starnella
(303) 830-1212, kstarnella@warllc.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Je�  Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Robert Linz
(303) 492-2504, robert.linz@colorado.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

John Campbell
(303) 871-6461, jcampbell@law.du.edu

TECHNOLOGY IN THE LAW PRACTICE

Joel M. Jacobson
(303) 800-9120, joel@rubiconlaw.com

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
(303) 773-8100, clittle@montgomerylittle.com
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Hometown:                               
Castle Rock

Law School:                                           
University of Denver Sturm 
College of Law

Lives in:                                     
Denver 

Works at:
Foley & Lardner LLP 

Practice Areas:                    
Health Law and 
Cannabis Law

CBA Member Since:           
2013

PROFILE

Lauren P. Carboni 
Lauren Carboni is a healthcare regulatory attorney with Foley 
& Lardner LLP in Denver. She is a member of the fi rm’s Health 
Care Industry Team and Cannabis Industry Team.

What’s the best advice you’ve ever been 
given?
Make time for yourself. Block an hour o�  on your 

calendar either daily or a few times per week and 

keep it. Use that time to do something you love 

or need. 

What do you like most about your 
practice area?
I enjoy the diversity of clients in my practice area. As 

a healthcare attorney, I work with large healthcare 

systems, hospitals, physician practices, startup 

companies in the healthcare tech space, and many 

others. � e work is always challenging and never 

the same. 

What is one of the most positive 
experiences you’ve had as a lawyer?
One of my � rst pro bono clients was a man whose 

health had deteriorated signi� cantly during his 

20-plus years in jail. Due to his lack of access to 

medical care, he had developed many comorbidities 

and was wheelchair bound. Instead of suing the 

prison for failing to provide medical care, I was able 

to successfully parole my client to the community. 

Despite challenges, he � ourished in the “real world.” 

He received the medical care he so desperately 

needed, reconnected with his family, and has 

remained a free man. 

What organizations are you involved in?
I am a founding board member of the Colorado 

Lawyers Committee Young Lawyers Division and the 

vice chair of the Chanda Center for Health, which 

provides integrative therapy, primary, care, and 

other complementary services to improve health 

outcomes and reduce healthcare costs for people 
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