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L
ife will not wait. We all know it’s true, 

but how many of us truly act that 

way? For attorney Joi Kush, those are 

words to live by. “It’s a reminder to 

live without regret, worry, or judgments,” she 

says. “Anything can happen at any time. There 

are people every day sacrificing their lives, and 

there are people whose lives are cut short for 

no reason. We have to live intentionally. I have 

experienced loss, but I also have seen a lot of 

suffering. I know how lucky I am to live the life 

that I have, and I want others to be as aware.”

Joi has definitely lived her 36 years to the 

fullest, traveling widely and taking on challenges 

that may have seemed impossible to others. Now, 

she takes on the role of CBA president in the 

wake of a global pandemic that has drastically 

changed business as usual—for the better in 

some ways. “Never before have we been more 

connected,” Joi says of our post-COVID-19 

reality. “I am thrilled about the changes that 

have been adopted over this past year. Remote 

options have enhanced access to justice by 

making it easier for litigants to appear in court, 

WELCOME   |    CBA PRESIDENT’S PROFILE

“Joi” de Vivre
Meet the CBA’s Dynamic New President, Joi Kush

BY  H A L E Y  H E M E N

and they’ve given many parent-lawyers a more 

flexible workday. Of course, there are negatives 

as well, but this new remote world has opened 

up new possibilities. I look forward to the day 

when I can operate my law firm while traveling 

around the world—this is now a true possibility.”

In her role as president, Joi will continue 

using services like Zoom and hopes to engage 

CBA members through platforms such as 

LinkedIn, Facebook, Twitter, and Instagram. 

She also plans to promote the CBA’s podcasts, 

Getting’ Legal With It, Modern Law Revolution, 

Stairway to ATJ, Our Voices, and Colorado 

LEADS. “My goal is to have broad outreach and 

to promote our members through social media 

and other outlets. Of course, I am extremely 

excited to see and meet people in person. CBA 

presidents are supposed to visit each local 

bar association during their bar year. During 

my visits, I hope to engage members through 

an activity or community service project. It 

would be great to move away from the hotel 

ballroom or office and be more creative in our 

engagement.” 

Spirit of Service
For Joi, the decision to pursue a legal career 

was heavily influenced by the values her family 

instilled. “‘Service to others’ is our family motto,” 

Joi says, “I wanted to pursue a career that would 

be challenging and yet provide a service to the 

community. My success is measured by how 

many lives I can positively impact.” Her father, 

Leslie Kush, is a retired Special Forces medic 

and an aspiring entrepreneur. “He taught me 

the value of assimilating to my surroundings 

and respecting other cultures.” Her mother, 

Kimberly Kush, raised three kids while working, 

volunteering, and at times, attending school. 

She most recently retired as an alternative high 

school teacher in Widefield School District 3. 

“She taught me the value of empathy, listening, 

and giving back. Both of my parents taught 

me that success is not defined by material 

things, but by the number of lives you touch. 

My brothers, Benjamin and Justin, are Eagle 

Scouts and always put other people’s needs 

ahead of their own.”

At one point, the idea of service to others 

almost translated into military service. “In 2003, 
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I was a freshman in college at the University 

of Denver. I was walking through the student 

union and saw a table advertising for candidates 

to become officers in the US Marines. I was 

curious, so I approached the table to read more. 

The gentleman smirked somewhat at my desire 

to join—I am only 5 foot 2 and around 115 

pounds, so I assume he thought that I didn’t 

have the grit.” 

Because she’s not one to back away from 

a challenge, Joi signed up and, during the 

summer of 2004, attended Officer Candidate 

School (OCS) in Quantico, Virginia. “We started 

with over 60 females in our platoon but only 

graduated with around 39. Halfway through 

the program, they give you the option to drop 

out with ‘no questions asked.’ After the halfway 

point, you could be asked to leave if you did not 

perform well. Thankfully, I made it. I learned 

a lot about personal responsibility, grit, and 

teamwork during that program. After that 

session, I was supposed to return after my 

junior year in college. 

“Unfortunately, before returning to OCS, I 

was diagnosed with compartment syndrome—a 

painful condition caused by pressure buildup 

from swelling of tissues—in my left leg, which 

required immediate surgery that summer. After 

that summer, I traveled to Beijing, China, for 

the fall semester of my senior year, where I 

ultimately decided not to finish the program 

and become a commissioned officer. I realized 

that I enjoyed my freedom and did not want to 

be limited in my travels.”

Embracing Other Cultures
As a student, Joi continued her travels, liv-

ing, studying, and working in China, India, 

Japan, Thailand, and Vietnam. Impressively, 

she committed to learning the local language 

wherever she landed. “I was taught to assimilate 

to your surroundings and to not expect others 

to accommodate you. Plus, it was great to learn 

a new language and culture.” 

Her work in China, both in 2006 and 2008, 

focused on writing about legal issues in China, 

including intellectual property law. In Thailand 

and Vietnam, she worked at a non-governmental 

organization focused on creating law-student-

run legal clinics to help citizens learn about 

their legal rights. In India, she taught English 

to Tibetan refugees, and in Japan, she taught 

English to a Japanese family, was a ski instructor 

for an expat family, and taught literature to a 

dyslexic child. 

Reflecting on her experience, Joi says, “I 

think the major difference between working in 

the United States versus working in China, in 

particular, is the concept of guanxi. This concept 

essentially means the ability to build a strong 

bond and relationship with someone. In order to 

get something accomplished, whether personal 

or business in nature, you have to have guanxi 

with the person you are interacting with. I greatly 

admire the fact that in China, large business 

deals are accomplished by a handshake and 

a short contract. In the United States, no deal 

can be completed unless there is a substantial 

contract full of boilerplate language that is 

negotiated over countless hours. I appreciate 

the simplicity and integrity of doing business 

in China.” 

Call to Family Law
As for her current practice area, family law, 

Joi feels that it is something that found her. 

“I did not believe that I would practice family 

law, but in retrospect, I guess I always knew 

this was my calling. In undergrad, one of my 

1

2 3

1  Joi with her husband and her big red 
truck.
2  Pups Briley and Chuck.
3  Maynard.
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many jobs was a nanny. I enjoyed engaging 

kids and watching them grow intellectually. 

In law school, I interned with the Albany Law 

School Civil Rights and Disabilities Law Clinic 

to advocate for children with disabilities. I also 

wrote a paper on gestational surrogacy. After 

law school, while I was trying to find a job in 

Colorado, I took a two-day course on family law. 

Unfortunately, it took me about three years after 

I took that course to find my way back. Family 

law is intellectually challenging, emotionally 

exhausting, and quick paced—I enjoy every 

moment. Family law is not for everyone, and I 

am proud and honored that I can help families 

every day.” 

Joi also credits the CBA for helping her gain 

her footing in the Colorado legal community. 

Moving back home to Colorado from New 

York after law school, Joi took advantage of 

her first year of CBA membership to make 

local connections. “I was pretty involved in 

law school, but I was not really focused on 

one particular goal nor did I understand what 

I really needed to do to make the necessary 

connections in the legal community. In Col-

orado, the CBA gave me a place to land. I 

attended some CLEs and other networking 

events, where I was easily accepted. I felt like 

I had found a community where I could be 

myself, share my experience, and be part of 

something.” It’s a feeling she hopes to foster 

for others in her time as president. “I have 

no personal agenda. I want the organization 

to thrive and for members to have a sense of 

belonging and community.”

Life Outside the Law
At home, her support system includes her 

husband, “a true feminist and my biggest 

cheerleader. He provides undying support for 

my (sometimes outlandish) goals and dreams. 

More importantly, as a professional personal 

chef, he feeds me.” Rounding out the family 

are “my puppers, Briley and Charlie/Chuck, 

who always bring a smile and a laugh. I have a 

step-cat named Maynard, and he is okay too.” 

When not tending to her pets, Joi pursues 

some majorly impressive hobbies, including 

running half marathons. The first was in 2009 

in Thailand, where she decided to challenge 

herself to participate in the company fundraiser. 

“I had three months to prepare for the run and, 

at the end of the summer, I completed 13.1 

miles through the fields of Thailand. I watched 

the sun rise over the valley while each stride 

reminded me of the blisters forming around 

my foot. It was magical.” She has also started 

training for a triathlon, but her main hobbies the 

past year have been biking and river kayaking 

down the Arkansas. “I am still learning how to 

properly maneuver my duckie down the river, 

but with every swim, I get a little bit better. I 

can’t wait for the day when I can tackle some 

4’s in a hardshell.” 

Given her track record, there’s no doubt Joi 

will reach this goal—and many others along 

the way. The CBA looks forward to an exciting 

year ahead with this go-getter leading the 

association. 

WELCOME   |    CBA PRESIDENT’S MESSAGE

1  Joi's parents celebrate 45 years 
of marriage.
2  Ben, Justin, and Joi.
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DEPARTMENT   |  ACCESS TO JUSTICE

W
e are now over a year into the 

COVID-19 pandemic. While 

everyone has experienced 

the pandemic uniquely, it is 

also a shared experience across our state, our 

country, and our world. The same is true of our 

courts. While each jurisdiction has had unique 

experiences and made individual decisions 

related to the pandemic, our court system has 

collectively had to face the challenge of ensuring 

continued access to, and the delivery of, justice 

during this time. The result of this challenge has 

been innovation at a scale and a pace that we 

haven’t seen before—amounting to a yearlong 

national pilot project for both state and federal 

courts. At the same time, this has caused many 

to reframe how we think about courts: not just 

as a place but as a service.1 While challenging, 

this process is ultimately to the benefit of our 

system at large. As Michigan Chief Justice Bridget 

Mary McCormack has shared regarding the 

impact on our courts, “the pandemic was not 

the disruption we wanted, but the disruption 

we needed.”2 

Pilot projects are a common way to test 

innovations and reforms in courts before being 

put in place permanently, and Colorado is 

no stranger to pilot projects or innovation. 

For example, beginning in 2012, Colorado 

adopted a pilot project to test a set of new 

pretrial procedures designed to increase access 

to civil justice by reducing cost and delay.3 The 

Civil Justice in the Pandemic
Innovations, Recommendations, and Redefining Normal

BY  BR I T TA N Y  K .T.  K AU F F M A N

Colorado Civil Access Pilot Project (CAPP) 

included new procedures for pleadings, dis-

closures, discovery, and case management.4 

In 2015, the Colorado Supreme Court adopted 

statewide amendments to the Colorado Rules 

of Civil Procedure, incorporating the best of 

CAPP and mirroring the rule changes at the 

federal level that would go into effect later that 

year.5 By looking ahead to the upcoming rule 

changes at the federal level, Colorado stepped 

out as the first state to incorporate the federal 

amendments, even before they went into effect 

in the federal courts.

While not a formal pilot project, we never-

theless have gone through a year of innovation 

in response to the challenges of COVID-19. We 

have the opportunity to once again learn from 

the experience, allowing us to chart a path 

forward as we move out of the pandemic and 

put in place innovations and new practices to 

improve the administration of justice going 

forward.6 

Civil Justice Reform 
Efforts Pre-Pandemic
CAPP was part of a larger nationwide effort to 

implement civil justice pilot projects in state 

and federal courts to test improvements to 

the civil justice process.7 Some jurisdictions 

implemented pilot projects to test new civil 

procedures, such as New Hampshire and 

Iowa. Others moved forward with permanent 

amendments to their civil rules, such as Utah 

and Texas. Together, these state civil justice re-

form efforts provided experience and empirical 

evidence to support reforms at the federal level, 

including the 2015 federal rule amendments.8 

Building on these lessons learned from 

individual state reform efforts, and given the 

challenges facing our civil justice system, the 

Conference of Chief Justices (CCJ) launched 

an effort to examine the civil justice system as 

a whole and develop a comprehensive set of 

recommendations to transform our civil justice 

system to meet the needs of the 21st century.9 

CCJ created a Civil Justice Improvements 

Committee, supported by the National Center 

for State Courts (NCSC) and IAALS, the Institute 

for the Advancement of the American Legal 

System. In 2016, the committee issued a report 
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with 13 recommendations for improving our 

civil justice system and a call to action to the 

state courts to adopt them. As Chief Justice 

Thomas Balmer, committee chair, shared at 

the time, “our state courts need to transform 

themselves and the way they deal with the 

public and the legal community if they are 

to continue to ensure access to justice in the 

21st century.”10

IAALS has worked in partnership with the 

NCSC on a follow-up three-year Civil Justice 

Initiative (CJI) project, with support from the 

State Justice Institute, focused on implementing 

these recommendations. From 2017 to early 

2020, IAALS and the NCSC provided educa-

tion, technical assistance, evaluations of pilot 

projects, and a number of practical tools and 

guidance to help state courts implement the 

recommendations nationwide.11

Civil Justice in the Pandemic
Enter the pandemic and its immediate chal-

lenges for our court system. Courts had to 

make quick decisions to ensure continuity of 

operations and access to justice in the face of 

public safety guidelines and restrictions. The 

five most common responses of courts during 

this time included: 

 ■ restricting or ending jury trials;

 ■ restricting entry into the courthouse;

 ■ generally suspending in-person pro-

ceedings;

 ■ granting extensions for court deadlines, 

including deadlines to pay fines/fees; and 

 ■ encouraging or requiring teleconferences 

and videoconferences in lieu of hearings.12

In March 2020, CCJ and the Conference of 

State Court Administrators (COSCA) established 

a Rapid Response Team (RRT) to provide 

guidance to state courts through this time of 

national emergency. To achieve this goal, the 

RRT created a series of working groups to help 

issue guidance and recommendations, both for 

what can be done during the pandemic to ensure 

access and how to resume court operations 

as we move beyond the pandemic.13 Areas of 

focus included the study of court management 

(including civil; criminal; children, families, and 

elders; and appellate), a technology working 

group, and a communications working group. 

The working groups have provided hundreds of 

webinars, “Tiny Chats,” bench guides, checklists, 

guidance documents, and other resources to 

help courts deal with the challenges presented 

in the pandemic.14 

This work builds on, and often refers back 

to, the CJI recommendations issued by CCJ 

and COSCA in 2016. At the core of those rec-

ommendations was 

the premise that the courts ultimately 

must be responsible for ensuring access 

to civil justice. Once a case is filed in court, 

it becomes the court’s responsibility to 

manage the case toward a just and timely 

resolution. When we say “courts” must 

take responsibility, we mean judges, court 

managers, and indeed the whole judicial 

branch, because the factors producing 

unnecessary costs and delays have become 

deeply imbedded in our legal system.15

The pandemic has driven this responsibility 

home, as the courts have had the important 

responsibility for maintaining access to justice 

and the rule of law during this time. What follows 

is a collection of this work across a number 

of different innovations, with highlights and 

recommendations.

Remote Hearings
One of the key innovations that has been 

embraced by state and federal courts across 

the country is the use of videoconferencing 

platforms to conduct routine hearings during the 

pandemic. The Call to Action report highlighted 

the need for courts to take steps “to increase 

convenience to litigants by simplifying the 

court-litigant interface and creating on-demand 

court assistance services,” including promoting 

the use of remote audio and video services for 

case hearings and case management meetings. 
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DEPARTMENT   |  ACCESS TO JUSTICE

While this recommendation was slow to be 

adopted before the pandemic, it is the number 

one example of the courts immediately pivoting 

and implementing innovation to ensure access 

to justice in 2020. 

While videoconferencing is an effective 

solution for managing cases in the pandem-

ic, this remote platform creates a different 

experience than in-person hearings, with its 

own challenges and opportunities. The RRT 

has issued a Remote Hearings and Access to 

Justice Guide for COVID-19 and beyond, based 

on the work of the California Commission on 

Access to Justice.16 This comprehensive guide 

covers a number of different considerations 

for courts: (1) deciding which proceedings to 

conduct remotely, (2) selecting and imple-

menting technology, (3) adopting procedures 

and practices consistent with open and equal 

access, (4) providing information and training 

to court personnel and users, and (5) guidelines 

for conducting proceedings remotely. 

Conducting Fair and Just Remote Hearings: A 

Bench Guide for Judges highlights key recommen-

dations for judges to have at their fingertips to 

ensure procedural fairness during these remote 

hearings, including topics such as prehearing 

preparation, fair and effective use of videocon-

ferencing platforms, and judges’ conduct during 

hearings.17 The Virtual Courtroom Standards and 

Guidelines, adapted from Michigan’s guidance, 

similarly highlights standards, guidance, and 

best practices for virtual hearings, attorney-client 

communications, public and press access, 

making a clear record, exhibits, and providing 

virtual meeting information to the parties.18 

These resources provide a wealth of best 

practices for the court and attorneys for 

navigating remote proceedings in a way that 

harnesses the best of remote hearings while 

mitigating barriers that may result. In terms of 

positives, many courts have found an increase 

in appearance rates as a result of virtual hear-

ings.19 Pre-pandemic litigants had to travel to 

in-person hearings, sometimes great distances 

or via public transportation, pay for parking and 

childcare, and miss work. Attorneys billed their 

clients for these costs and time. While remote 

hearings eliminate these obstacles, courts must 

also recognize new barriers that are created, 

such as lack of access to devices, access to the 

internet or limitations to broadband or data, and 

technology literacy. As courts continue to offer 

virtual services, they must also recognize this 

digital divide and work to identify and implement 

solutions, including helping consumers use 

technology and creating access to devices or 

connectivity.20 

High-Volume Cases
To inform the deliberations of the Civil Justice 

Improvements Committee efforts and ensure 

evidence-based recommendations, the NCSC 

conducted a study titled The Landscape of 

Civil Litigation in State Courts to document 

the characteristics and outcomes of cases in 

our state courts.21 The landscape that emerged 

from the study was very different than the view 

of civil cases that many have in their heads, 

particularly attorneys. 

State court caseloads are dominated by 

lower-value contract and small claims cases 

rather than high-value commercial and tort 

cases. Only one in four cases has attorneys 

representing both the plaintiff and the 

defendant. Only a tiny proportion of cases 

are adjudicated on the merits, and almost 

all of those are bench trials in small claims 

and other civil cases.22

This landscape and the challenges that come 

with it are most evident in high-volume dockets, 

including lower-value contract cases, landlord/

tenant, and debt collection cases.23 The Call to 

Action report and recommendations included 

specific recommendations for high-volume 

dockets, recognizing the percentage of the state 

court docket, high number of self-represented 

litigants, and seriousness and long-lasting 

consequences of these cases. The pandemic 

has sped up the adoption of a number of these 

recommendations, including remote hearings 

and limiting circumstances in the courthouse 

that tend to intimidate self-represented persons 

or create confusion about the roles of the court 

and counsel. 

In other ways they have created new barriers. 

Courts have traditionally relied on foot traffic in 

the courthouse—offering self-help, information, 

and resources in the physical building. These 

high-volume cases are even more serious and 

life-impacting because of the pandemic, yet 

we have new barriers to access and justice. 

Considerations for High-Volume Dockets During 

the Pandemic highlights best practices for 

high-volume dockets, including calendaring 

cases in smaller batches and holding informal 

proceedings prior to hearings conducted by 

court navigators or mediators.24 IAALS’ Pan-

demic Positives: Extending the Reach of Court 

and Legal Services highlights how courts, self-

help centers, legal aid centers, and law/public 

libraries have made the transition to remote 

services, including balancing remote services 

with in-person needs and technologies used.25 

Self-represented litigants will continue to look 

to remote services long after the pandemic, 

and there are many lessons to be learned from 

states that have led the way in innovation, as 

highlighted in this report.

Many have suffered from unemployment and 

financial hardships during the pandemic, and 

these challenges are expected to have lasting 

impacts beyond the pandemic. One expectation 

is that debt collection cases will rise, as they did 

in the last major recession. While IAALS and 

NCSC have published recommendations for 

consumer debt reform, including key sugges-

tions for rule changes, we also recognize that 

significant rule reform is challenging amid a 

pandemic.26 Courts can get ahead of a potential 

rise in consumer debt actions by implementing 

changes now. Key Steps and Tools to Implement 

Now to Ensure the Fair and Efficient Handling of 

Consumer Debt Actions provides key guidance 

for courts: triaging to a specific streamlined 

pathway/process for debt collection cases, 

addressing the specific challenges in debt 

collection cases (including service of process 

and answer forms), and providing increased 

information to litigants.27

Tackling the Backlog 
In the first few months of the pandemic, many 

courts around the country saw dramatic de-

creases in civil case filings. The basis for civil 

lawsuits continues in our communities, and the 

expectation is that these suits will eventually be 

brought before the courts. In addition, cases that 

traditionally would have moved to resolution 

have not been resolved at the same rate. Courts 
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have largely delayed trials over the last year. 

Even those that have conducted virtual bench 

trials—and even some virtual jury trials—have 

had the vast majority of their trials put on hold. 

On top of this is the expectation of a surge in 

cases due to the pandemic, such as evictions 

and consumer debt. 

In the face of this backlog and increasing 

caseloads, there is more incentive than ever 

for courts to implement case management 

approaches to increase efficiency while also 

ensuring a fair and just process for all.28 These 

goals are at the heart of the CJI recommen-

dations. While those recommendations were 

not developed with pandemic conditions in 

mind, they were developed with the goals of 

tackling the challenges of a modern world—

decreasing court funds, increasing numbers of 

self-represented litigants, changing caseloads, 

and increasing opportunities from technology. 

Twelve Essential Steps to Tackle Backlog and 

Prepare for a Surge in New Civil Cases highlights 

many of the recommendations, but through the 

lens of the pandemic.29 Triaging existing and 

new cases becomes all the more important, so 

the needs of cases and litigants are matched 

with the appropriate level of judicial attention 

and court resources.30 Other recommendations 

recognize the importance of early and active 

case management, creation and communication 

of key deadlines, and timely judicial attention 

when needed. 

With Colorado’s adoption of rule reforms 

in 2015, many of the recommendations for 

rule reform are already in place in our courts. 

The CJI recommendations and best practices 

highlighted above also speak to the use of court 

resources, court business processes, and judicial 

case management, and there is still much that 

our courts can do to reexamine approaches 

in light of these new challenges. While it is 

hardest to do so amid a crisis, it has become 

more important than ever.

Civil Justice Post-Pandemic: Lessons 
Learned and Maintaining Momentum
Facebook’s mantra has long been to “Move Fast 

and Break Things.” For their developers, that 

meant the new tools and features might not 

be perfect, but speed was the top priority. The 

same has been true in this moment. In the face 

of the pandemic, ensuring immediate access to 

justice was essential—speed was the priority. A 

year later, we might temper the goal of speed just 

a bit. Facebook ultimately changed its motto to 

“Move Fast with Stable Infra[structure].” As CEO 

Mark Zuckerberg has shared, “It might not have 

the same ring to it and might not be as catchy 

. . . but it helps us build better experiences for 

everyone we serve and how we operate now.”31 

Now is not the time for courts to slow down, but 

one year into the pandemic a slightly revised 

mantra is needed.

Assess and Evaluate
New procedures and approaches were put into 

place quickly to meet the immediate needs of 

access to justice. Now is the time to take a look 

back and assess. What is working and what 

is not? What data can be gathered to provide 

insights into decisions going forward?

Be Willing to Change, Again 
While we have all been through tremendous 

change over the last year, we can’t be afraid of 

more change. After a year of remote hearings, 

what can be done to make sure these are as 

efficient as possible? What can be done to make 

sure that self-represented litigants are getting 

the information they need, even when they are 

no longer coming into court for in-person help?

Redefine Normal 
The entire world is going to have to figure 

out what “normal” looks like going forward. 

This is a moment of opportunity to redefine 

what normal can look like for the delivery of 

legal services and the delivery of justice in our 

country. This is true for our courts, law firms, 

legal aid, community partners, and all those 

who touch our system. As Richard Susskind 

reminds us, “Remember too that the current 

system is not an evidence-based option that we 

have consciously chosen. It is simply where we 

are. We can choose to be elsewhere.”32

Conclusion
Colorado has been a leader in civil justice 

reform and innovation. The recommendations 

here build on—and are consistent with—those 

efforts. Now is the time to do what we do in pilot 

projects: innovate. The courts should seize on 

this moment, and these recommendations, to 

further innovate during this time. If we think 

beyond justice within our courthouse walls, 

and consider how we deliver justice in our 

communities in ways that meet people where 

they are, we can achieve greater justice for all. As 

we come out of the pandemic, we need to make 

sure we don’t slip into the ease of “returning 

to normal.” We must evaluate what has worked 

and what hasn’t, keep the best of the pandemic 

innovations, and turn them into lasting reforms 

for the improvement of our legal system. 

 
Brittany K.T. Kauffman is a senior 
director of IAALS. She has expertise 
in civil justice reform at both state 
and federal levels—brittany.kauffman@
du.edu.

Coordinating Editor: Kathleen Schoen, 
kschoen@cobar.org
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T
he Guarantee Clause of the US Con-

stitution promises that the federal 

government “shall guarantee to every 

State in this Union a Republican 

Form of Government.”1 But what, exactly, is a 

republican form of government and what does 

it mean for the United States to guarantee it?

Both those questions are central to the merits 

in Kerr v. Polis,2 a long-running case initiated in 

May 2011 by a coalition of Colorado interests, 

led by then State Representative Andy Kerr, in 

an attempt to invalidate the Colorado Taxpayer 

Bill of Rights (TABOR).3 In illustration of how 

slowly the wheels of justice can turn, the case 

has been proceeding for 10 years but has not yet 

reached the merits. To date, it has generated two 

district court opinions,4 three substantive Tenth 

Circuit opinions,5 two Tenth Circuit decisions 

on en banc petitions,6 and a US Supreme Court 

order,7 all limited to questions of jurisdiction, 

standing, and justiciability. 

The latest opinion from the Tenth Circuit 

upheld the standing of a subset of the current 

plaintiffs and remanded the case back to the 

district court for proceedings on the merits. 

However, in October 2020, that opinion was 

vacated when the Tenth Circuit granted a petition 

for rehearing en banc and directed the parties 

to brief specific standing questions.8 So, it is still 

not clear if the case will ever reach the merits.

Nevertheless, the merits questions are 

worth considering, both as to the meaning of 

“a Republican Form of Government” and its 

application to TABOR. The latter was added to 

the Colorado Constitution by voter initiative in 

1992, the result of work by a committed group 

of Colorado citizens who sought to check the 

growth of government by limiting the govern-

ment’s taxing and spending power.9 At its core, 

TABOR prevents the state legislature, local 

governments, and school boards from increasing 

tax rates or enacting new taxes without voter 

approval.10 Since its enactment, many politicians 

have chafed under its restrictions, and the 

government has adopted numerous methods 

to avoid its application.11 The plaintiffs in Kerr 

v. Polis have taken a more direct route of attack: 

they argue TABOR violates the Guarantee Clause 

by removing the legislature’s taxing power and 

placing it in the hands of the people. According 

to plaintiffs, the republican form of government 

prevents the direct exercise of political power 

by the people and requires all such power—

including the taxing power—to reside in the 

Kerr v. Polis
Does the Colorado Taxpayer Bill of Rights 
Violate the Republican Form of Government?

BY  L E E  A .  S T E V E N

hands of elected representatives. Because the 

US Constitution requires the United States to 

guarantee a republican form of government, 

plaintiffs are asking the federal courts to declare 

TABOR unconstitutional.12

The meaning and application of the Guar-

antee Clause has been litigated before, but in 

most circumstances courts have preferred to 

dismiss such claims on jurisdictional grounds, 

holding them to be non-justiciable political 

questions. In Luther v. Borden, a case arising out 

of the 1840s Dorr’s Rebellion in Rhode Island, 

the Court refused to determine which of two 

rival governments was legitimate.13 It held the 

case was non-justiciable because the question 

at issue was political and reserved to Congress:

Under this article of the Constitution [the 

Guarantee Clause], it rests with Congress to 

decide what government is the established 

one in a State. For as the United States 

guarantee[s] to each State a republican 

government, Congress must necessarily 

decide what government is established in 

the State before it can determine whether 

it is republican or not.14

In Pacific States Telephone and Telegraph Co. 

v. Oregon, a case like Kerr v. Polis that challenged 
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the constitutionality of enacting state law through 

initiative or referendum, the Court refused to 

reach the merits because it considered the matter 

a political question outside its jurisdiction.15 

Notably, the Court reached that decision in part 

because it looked at the logical consequence 

of any finding that the Guarantee Clause had 

been violated, namely, that all laws enacted and 

actions taken by the state government since 

the adoption of the initiative and referendum 

process, not just those laws created by initiative 

or referendum, must be deemed invalid because 

the state government itself would be invalid.16 

In 1946, the Court cited Pacific States for the 

categorical proposition that “[v]iolation of 

the great guaranty of a republican form of 

government in States cannot be challenged in 

the courts.”17

In more recent cases, the Supreme Court 

has signaled a retraction of this categorical 

approach and left open the possibility that the 

justiciability of Guarantee Clause claims should 

be decided on a case-by-case basis. In New York 

v. United States, for example, the Court observed 

that the contemporary jurisprudence “has 

suggested that perhaps not all claims under the 

Guarantee Clause present nonjusticiable political 

questions.”18 The Tenth Circuit relied in part on 

this language in the first appeal in the Kerr v. Polis 

case to reject defendant’s argument that the case 

should be dismissed as a non-justiciable political 

question, instead analyzing the justiciability 

question and upholding its jurisdiction under 

the six-factor test articulated in Baker v. Carr.19 

Whether the Tenth Circuit resolved this question 

correctly remains an open question, as that 

aspect of the case has not yet been addressed 

by the Supreme Court.

If Kerr v. Polis ever does see a merits deter-

mination, what might be the result? Notwith-

standing the majority of Supreme Court cases 

dismissing such claims as non-justiciable polit-

ical questions, a few early Supreme Court cases 

have discussed the contours of the Guarantee 

Clause, albeit never has the Court invalidated a 

state law or constitutional provision as violative 

of the clause. These cases do not definitively 

answer the question at the heart of Kerr v. Polis, 

but they do outline key concepts that should 

guide any court’s decision-making.

In Minor v. Happersett, the Court explained 

the “guaranty is of a republican form of govern-

ment. No particular government is designated 

as republican, neither is the exact form to be 

guaranteed, in any manner especially desig-

nated.”20 It then analyzed the right to vote in 

various states upon their entry into the Union 

to show that not “all the citizens of the States 

were [] invested with the right of suffrage. In 

all, save perhaps New Jersey, this right was only 

bestowed upon men and not upon all of them. 

Under these circumstances it is certainly now 

too late to contend that a government is not 

republican, within the meaning of this guaranty 

in the Constitution, because women are not 

made voters.”21 The applicable principle, then, 

is that the Constitution does not guarantee any 

one republican form of government and that 

variations in that form, even variations deemed 

less than ideal, are acceptable.22

If the above presents a negative outline of 

the Guarantee Clause’s meaning, In re Duncan 

set forth a positive articulation:

By the Constitution, a republican form of 

government is guaranteed to every State in 

the Union, and the distinguishing feature 

of that form is the right of the people to 

choose their own officers for governmental 

administration, and pass their own laws 

in virtue of the legislative power reposed 

in representative bodies, whose legitimate 

acts may be said to be those of the people 

themselves; but, while the people are thus 

the source of political power, their gov-

ernments, National and State, have been 

limited by written constitutions, and they 

have themselves thereby set bounds to their 

own power, as against the sudden impulses 

of mere majorities.23

Here, republicanism is defined in terms of 

the rule of law,24 whereby all political power 

ultimately resides in the people but that po-

litical power is cabined by the requirements 

of a written constitution and directed through 

elected representatives.25 Thus stated, this 

would appear to favor the plaintiffs in Kerr v. 

Polis, but that conclusion would be premature 

because the Court did not address whether and 

to what extent the people may reserve political 

power to themselves over and against their 

elected representatives. It might be argued 

that direct democracy in all matters would 

violate a republican form of government,26 but 

a reservation of certain powers to the people 

appears fully compatible with the founders’ 

notion of republicanism, as evidenced by the 

reservation of powers by and to “the people” in 

the Ninth and Tenth Amendments.27

In re Duncan provides further support for 

the notion that, at the very least, republicanism 

allows the people to reserve a certain subset of 

political power to themselves. There the Court 

summarized at length and with approval the 

argument Daniel Webster presented to the 

At its core, TABOR 
prevents the state 
legislature, local 
governments, 
and school 
boards from 
increasing tax 
rates or enacting 
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without voter 
approval.  Since its 
enactment, many 
politicians have 
chafed under its 
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the government 
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numerous 
methods to avoid 
its application.
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Court in Luther v. Borden. The Court explained 

that Webster’s argument “contained a masterly 

statement of the American system of government 

as recognizing that the people are the source 

of all political power, but that, as the exercise 

of governmental powers immediately by the 

people themselves is impracticable, they must 

be exercised by representatives of the people; 

that the basis of representation is suffrage; that 

the right of suffrage must be protected and its 

exercise prescribed by previous law and the 

results ascertained by some certain rule.”28

This passage illustrates two key points: 

first, that “the people are the source of all 

political power,” and second, that the exercise 

of that power through elected representatives 

is necessary only because a direct exercise is 

impracticable. In other words, there is nothing 

inherent in a republican form of government 

that requires exercise of all political power 

through elected representatives. At the very 

least, where it is practicable for the people 

to exercise political power directly and that 

exercise is carried out in accordance with the 

procedure and safeguards provided by law, 

that direct exercise of political power by the 

people should be deemed compatible with the 

republican form of government contemplated 

by the US Constitution.

As applied to Kerr v. Polis, that means TA-

BOR—an amendment to Colorado’s constitution 

enacted in accordance with procedures provided 

by that constitution that reserves a subset of 

political power to direct control by the people—is 

constitutional and the federal courts should 

uphold it. But we may be waiting some time yet 

before we know whether and on what grounds 

the courts will decide this question. 

 
Lee A. Steven is senior policy coun-
sel at Americans for Prosperity 
Foundation, where he oversees the 
tax, foreign affairs, emergency pow-
ers, and poverty portfolios for the 

Legal and Judicial Policy team.
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NOTES

1. U.S. Const. art. IV, § 4.
2. The case, previously designated as Kerr 
v. Hickenlooper, was brought against the 
Governor of Colorado in his official capacity. 
The current case designation reflects the 
change in governors following the election of 
Jared Polis as governor in 2018.
3. See, e.g., the case material and chronology 
collected at TABOR Lawsuit, http://taborcase.
org/index.html.
4. Kerr v. Hickenlooper, 259 F.Supp.3d 1178 
(D.Colo. 2017); Kerr v. Hickenlooper, 880 
F.Supp.2d 1112 (D.Colo. 2012).

Colorado lawyer assistanCe Program

The Colorado Lawyer Assistance Program (COLAP) is an independent and 
confidential program exclusively for judges, lawyers, and law students. 
Established by Colorado Supreme Court Rule 254, COLAP provides assistance with 
practice management, work/life integration, stress/anger management, anxiety, 
depression, substance abuse, and any career challenge that interferes with the 

ability to be a productive member of the legal community. COLAP provides referrals for a wide variety 
of personal and professional issues, assistance with interventions, voluntary monitoring programs, 
supportive relationships with peer volunteers, and educational programs (including ethics CLEs).

We would love to share our success stories, 
but they are completely confidential. 

For more information or for confidential assistance, please contact COLAP at 303-986-3345.
Visit our website at www.coloradolap.org.
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5. Kerr v. Polis, 930 F.3d 1190 (10th Cir. 2019); 
Kerr v. Hickenlooper, 824 F.3d 1207 (10th Cir. 
2016); Kerr v. Hickenlooper, 744 F.3d 1156 (10th 
Cir. 2014). 
6. Kerr v. Polis, 977 F.3d 1010 (10th Cir. 2020); 
Kerr v. Hickenlooper, 759 F.3d 1186 (10th Cir. 
2014).
7. Hickenlooper v. Kerr, 576 U.S. 1079 (2015) 
(“Certiorari granted, judgment vacated, and 
case remanded for further consideration in 
light of Arizona State Legislature v. Arizona 
Independent Redistricting Comm’n, ante p. 
787.”).
8. Oral argument was heard on May 10, 2021; as 
of this writing, the decision is pending.
9. See, e.g., Defend TABOR, the TABOR 
Foundation, & TABOR Committee, About Us, 
http://thetaborfoundation.org/about-us.
10. See Colo. Const. art. X, § 20, cl. 4(a)       
(“[D]istricts must have voter approval in 
advance for . . . any new tax, tax rate increase, 
mill levy above that for the prior year, valuation 
for assessment ratio increase for a property 
class, or extension of an expiring tax, or a 
tax policy change directly causing a net tax 
revenue gain to any district.”).
11. See Staver, “TABOR FAQ: Colorado’s 
Taxpayer Bill of Rights explained,” Denver 
Post (June 20, 2019), https://www.denverpost.
com/2019/06/20/tabor-colorado-taxpayer-bill-
of-rights.
12. Plaintiffs assert the same argument under 
the Colorado Statehood Enabling Act of 1875 
in which Congress, as a condition for Colorado 
statehood, required the state to establish and 
maintain a republican form of government.
13. Luther v. Borden, 48 U.S. 1 (1849).
14. Id. at 42.
15. Pac. States Tel. and Tel. Co. v. Or., 223 U.S. 
118 (1912).
16. Id. at 141 (“[Plaintiff proceeds] upon the 
theory that the adoption of the initiative 
and referendum destroyed all government 
republican in form in Oregon. This being so, 
the contention, if held to be sound, would 
necessarily affect the validity not only of the 
particular statute which is before us, but of 
every other statute passed in Oregon since 
the adoption of the initiative and referendum. 
And indeed the propositions go further than 
this, since, in their essence, they assert that 
there is no governmental function, legislative 
or judicial, in Oregon, because it cannot be 
assumed, if the proposition be well founded, 
that there is at one and the same time one 
and the same government which is republican 
in form and not of that character.”); id. at 
142 (“[I]t [would] become[] the duty of the 
courts of the United States, where such a 
claim is made, to examine as a justiciable issue 
the contention as to the illegal existence of 
a State, and, if such contention be thought 
well founded, to disregard the existence in 
fact of the State, of its recognition by all of 
the departments of the Federal Government, 
and practically award a decree absolving from 
all obligation to contribute to the support of 
or obey the laws of such established state 
government.”).

17. Colegrove v. Green, 328 U.S. 549, 556 (1946) 
(plurality opinion). See also Baker v. Carr, 369 
U.S. 186, 218 (1962) (“Guaranty Clause claims 
involve those elements which define a ‘political 
question,’ and for that reason and no other, 
they are nonjusticiable.”); id. at 223–24 (citing 
numerous cases holding Guarantee Clause 
claims non-justiciable political questions); City 
of Rome v. United States, 446 U.S. 156, 182, n.17 
(1980) (“We do not reach the merits of the 
appellants’ argument that the Act violates the 
Guarantee Clause, Art. IV, § 4, since that issue is 
not justiciable.” (citing Baker)).
18. N.Y. v. United States, 505 U.S. 144, 185 (1992) 
(citing Reynolds v. Sims, 377 U.S. 533, 582 
(1964) and several law review articles). 
19. See Kerr v. Hickenlooper, 744 F.3d 1156, 
1174–81 (10th Cir. 2014).
20. Minor v. Happersett, 88 U.S. 162, 175 (1875).
21. Id. at 176.
22. James Madison agrees, as he wrote in 
Federalist No. 43: “Whenever the States 
may choose to substitute other republican 
forms, they have a right to do so, and to claim 
the federal guaranty for the latter. The only 
restriction imposed on them is, that they shall 
not exchange republican for antirepublican 
Constitutions; a restriction which, it is 
presumed, will hardly be considered as a 
grievance.”
23. In re Duncan, 139 U.S. 449, 461–62 (1891).
24. Accord Kies v. Lowrey, 199 U.S. 233, 239 
(1905) (if the state legislature acts under 
applicable law “to create and alter school 
districts and divide and apportion the property 
of such district, no contract can arise, no 
property of a district can be said to be taken, 
and the action of the legislature is compatible 
with a republican form of government”).
25. See also Federalist No. 57 (“The aim 
of every political constitution is, or ought 
to be, first to obtain for rulers men who 
possess most wisdom to discern, and most 
virtue to pursue, the common good of the 
society; and in the next place, to take the 
most effectual precautions for keeping them 
virtuous whilst they continue to hold their 
public trust. The elective mode of obtaining 
rulers is the characteristic policy of republican 
government.”).
26. See, e.g., Federalist No. 10 (distinguishing 
republics from direct democracies).
27. See also Forsyth v. Hammond, 166 U.S. 506, 
519 (1897) (“It may be true that the general 
rule is that the determination of the territorial 
boundaries of a municipal corporation is purely 
a legislative function, but there is nothing in 
the federal Constitution to prevent the people 
of a state from giving, if they see fit, full 
jurisdiction over such matters to the courts 
and taking it entirely away from the legislature. 
The preservation of legislative control in such 
matters is not one of the essential elements of 
a republican form of government[.]”).
28. Duncan, 139 U.S. at 461. The Court 
continued to summarize Webster’s presentation 
as follows: “that through its regulated exercise, 
each man’s power tells in the constitution of the 
government and in the enactment of laws; that 

the people limit themselves in regard to the 
qualifications of electors and the qualifications 
of the elected, and to certain forms of the 
conduct of elections; that our liberty is the 
liberty secured by the regular action of 
popular power, taking place and ascertained 
in accordance with legal and authentic 
modes, and that the Constitution and laws 
do not proceed on the ground of revolution, 
or any right of revolution, but on the idea of 
results achieved by orderly action under the 
authority of existing governments, proceedings 
outside of which are not contemplated by our 
institutions.” Id. at 461–62.
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W
ith all due respect to the 

legal education institutions 

where we matriculated and 

earned our juris doctors, most 

lawyers would agree that upon graduation we 

had learned to “think like lawyers” but not 

necessarily about the inner workings of the 

legal system. We learned a great deal about 

constructing arguments from case law and 

how to research annotations on state statutes. 

How many of us, though, have been caught 

unawares when trying to navigate the byzantine 

structure of local government? For many of 

our clients, municipal law is probably one of 

their biggest day-to-day concerns. Areas it 

impacts include:

 ■ property—building codes, zoning, land 

use plans, and property records;

 ■ taxes—sales and property;

 ■ criminal—municipalities set their own 

ordinances, such as traffic laws;

 ■ education—school districts are often arms 

of the local government; and

 ■ trials—municipal courts exist to adjudi-

cate violations of local ordinances.

This list is far from exhaustive. Municipal 

law touches on so many areas that it’s not 

possible to provide a crash course on it here. 

Instead, this article highlights some of the more 

useful resources for learning about your local 

jurisdiction’s codes and operations.

Sources of Authority
Article XIV of the Colorado Constitution governs 

counties, and Article XX of the Colorado Con-

stitution governs home rule cities and towns. 

For example, Colo. Const. art. XX provides 

that the City and County of Denver operates 

as a combined county-city government with a 

municipal structure. More specific restrictions 

Municipal Resources
BY  M IC H A E L  W H I T L OW

1

2
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and grants of authority are codified in Titles 29 

through 32 of the Colorado Revised Statutes. 

A list of current local governments, orga-

nized alphabetically and by type, is available 

from the Colorado Department of Local Affairs.1 

You can also use this resource to discover how 

many of each government type exists in-state, as 

well as the specific constitutional and statutory 

authority for each type. 1  

If you’re unsure about the boundaries of a 

particular special district, the State Demography 

Office puts out a map of all the special districts 

in the state,2 though you’ll need to use its 

drop-down menu to select the type of district 

you’re searching for. 2

Municipal Ordinances
Municode3 has one of the largest online re-

positories of municipal codes. At top left is a 

screen shot of the Denver Revised Municipal 

Code in Municode. 3

Municode defaults to keyword searching, 

but advanced operator and Boolean searches 

are also available search options. The syntax 

for these searches differs from what you might 

be used to in Westlaw or Lexis, but Municode 

provides an FAQ that lists its proper syntax.4 

To find this FAQ, click on Help in the top-right 

corner, and then select Advanced Search 

Options from the Help page. 4

Other online sources for municipal codes 

include:

 ■ Code Publishing Co.5—Frederick, Glen-

dale, Granby, Grand Junction, Gunnison, 

Ouray, Parachute, and Telluride; and

 ■ American Legal Publishing Co.’s Code 

Library6—Akron, Breckenridge, Colorado 

Springs, Creede, La Jara, Littleton, Morri-

son, Simla, Vail, Winter Park, and Yuma.

While these websites do not host as many 

jurisdictions as Municode, their search pages 

and filters are more advanced and intuitive 

than the coding syntax from Municode’s FAQ. 

You can set up notifications to receive alerts 

when new ordinances are enacted or codes are 

updated for your local jurisdiction. Municode 

also includes archived code versions that go 

back to 2012 for most jurisdictions. To look 

at older code versions, click on the Version 

drop-down on the left side of your screen. 5

3

4

5

6
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This will give you a list of every archived 

version of the code. You may need to scroll 

down to find the version you need. 6

Let’s say you want to track the history of 

changes to Denver’s “camping ban,” CRS § 

38-86.2. First you would pull up the section 

itself and look at its historical notes. 7

Here you see that the section was added by 

Ordinance Number 255-12 on May 14, 2012, 

and it was amended by Ordinance Number 

47-20 on March 16, 2020. You could use the 

Version drop-down to go back and look for a 

version prior to March 16, 2020 and compare 

the two versions, or use Municode’s Show 

Changes function. 8

Clicking this will open a side panel showing 

all changes from the previous version to the 

current version. 9

You’ll then need to find the version after the 

change. Denver’s codes have a version from 

March 20, 2020, but the changes had not yet 

been added to the archive. You’ll need to keep 

going forward. The April 20, 2020 supplement, 

the next archived supplement, shows the 

codified changes of March 16, 2020. The Show 

Changes bar displays the sections that have 

changes. When you click on the section you 

want to see, Municode will direct you to that 

section and highlight the changes. 10

Legislative History and 
Historical Ordinance Research
Legislative history and historical ordinance 

research isn’t just for state and federal statutes, 

but you may have to do some extra legwork 

when researching municipal ordinances. In ad-

dition to the online Municode archives, several 

libraries have extensive physical collections. 

The Denver Public Library’s main branch 

has a special collection for Genealogy, African 

American, and Western History Resources7 

that includes physical copies of City Clerk 

and Recorder records as far back as 1858 and 

City Council minutes as far back as 1868. 

Currently, access is limited due to COVID-19, 

but the reference desk can be reached at (720) 

865-1821. 

The William A. Wise Law Library at the Uni-

versity of Colorado-Boulder holds municipal 

codes for another 31 municipalities.8

7

8

9

10
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You can also check with the local City or 

County Clerk and Recorder’s office for your 

desired jurisdiction. These offices can let you 

know how far back their archives stretch and 

whether they have partnered with a local library 

to store older materials.

To research the legislative history of a 

particular ordinance beyond just its historical 

changes, you’ll need to first look at the source 

notes for a particular section and write down 

the ordinance numbers and dates of each 

change. Using those dates, you can then look 

for the minutes associated with meetings on 

those dates. You may want to look at minutes 

for preceding meetings to see if the measure was 

discussed before the final vote. These records 

should be held by your County or City Clerk 

and Recorder, or by a local library that archives 

such materials.

Tracking New State Legislation 
and Municipal Ordinances
The Colorado Municipal League (CML) compiles 

a list of enacted state laws that affect municipal 

governments, sorted by year.9 The CML also 

publishes a primer on its legislative advocacy 

priorities for the current session10 and its analysis 

and position on proposed legislation.11 If you 

find yourself advising a local government entity 

as a client, or a client that does business with 

local government, CML is a great way to stay 

informed of any state code changes that could 

impact your clients.

If you’re looking to stay abreast of changes to 

local jurisdiction codes, you’ll need to monitor 

the city’s or county’s website for upcoming 

meetings, which should also give you access to 

minutes from previous meetings. For instance, 

the City of Golden website has a Government 

tab12 where you can select agendas, meeting 

minutes, legal notices, and schedules. 11  Some 

jurisdictions allow you to sign up for their 

newsletter, which should include notices of 

upcoming meetings and proposed ordinances 

as well.

Secondary Sources
Westlaw has an entry for Municipal Law under 

Practice Areas. From here, you can access 

Secondary Sources to find such resources 

11

12

as American Law Reports—Municipal Law; 

Local Government Law; McQuillin’s Municipal 

Law Report; Municipal Legal Forms; model 

municipal ordinances; and West’s guide to State 

and Local Government Civil Rights Liability. You 

can also search the Colorado Lawyer archives 

on Westlaw for articles related to municipal or 

local government law.

If you have a Lexis subscription, instead of 

Municipal Law, you’ll want to select Govern-

ments under Practice Areas. Here, you will find 

Antieau on Local Government Law, Second 

Edition; the City Manager’s Desk Reference; 

Insurance and Risk Management for State and 

Local Governments; several entries on public 

procurement; and several municipal/local law 

handbooks for other states. 

The Westminster Law Library at the Uni-

versity of Denver and the William A. Wise Law 

Library at the University of Colorado-Boulder 

have a print copy of The Law of Municipal 

Corporations by Eugene McQuillin, the pre-

eminent treatise on local government law. They 

also have back issues of Colorado Lawyer. The 

Colorado Supreme Court Library also responds 

to reference requests.13 

State Programs and Factual Research
If you need to go beyond codes, deeds, and 

licenses to support your arguments, there are 

several resources that have collected and made 

available various forms of statistical information.
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NOTES

1. https://dola.colorado.gov/lgis. 
2. https://demography.dola.colorado.gov/
CO_SpecialDistrict. 
3. https://library.municode.com/co.
4. https://librarysupport.municode.com/
articles/32271-advanced-search-options.
5. https://www.codebook.com/listing/#CO.
6. https://codelibrary.amlegal.com/regions/co.
7. https://history.denverlibrary.org.
8. https://lawcollections.colorado.edu/
colorado-municipal-codes. 
9. https://www.cml.org/home/advocacy-legal/
Colorado-Laws-Enacted.
10. https://www.cml.org/home/advocacy-legal.
11. https://www.cml.org/home/advocacy-legal/
statehouse-report/cml-bill-list.
12. https://www.cityofgolden.net/government.
13. https://cscl.colibraries.org/colorado-judicial-
branch. 
14. https://cdola.colorado.gov/local-
government.
15. https://muninetguide.com.
16. https://muninetguide.com/job-market/
employment-data.
17. https://muninetguide.com/demographic/
colorado. 
18. https://muninetguide.com/infrastructure.

The Department of Local Affairs (DOLA) is 

the home of the Division of Local Government.14  

In addition to serving as a point of contact for 

local leaders to work with the state government, 

it provides a host of information on its website, 

including demographic data, land use surveys, 

model codes, budgets, sample sustainability 

plans, training resources, and most recently 

the 2020 Prison Use Study commissioned by 

the General Assembly.

MuniNet Guide15 is an online publication 

provided by MuniNet LLC, a private organiza-

tion, that provides the following information 

for free for a range of jurisdictions:

 ■ employment data16 12

 ■ demographics17 13

 ■ education, healthcare, housing, public 

safety, transportation, and utilities data.18 14

Conclusion
When researching local government issues, it’s 

best to just dive in and explore the resources 

described above, bookmarking those that seem 

to have bearing on your practice area so that 

the next time a question arises, you’ll already 

know where to look. If you’re still in doubt, 

contact a reference librarian at the William A. 

Wise Law Library (lawref@colorado.edu) or 

the Westminster Law Library (help@law-du.

libanswers.com), and we’ll be happy to suggest 

new search strategies and resources. 

Michael Whitlow is a reference li-
brarian and the assistant professor 
in university libraries at the Westmin-
ster Law Library at the University of 
Denver. He received his JD from 

DePaul University College of Law and a Master’s 
in Library and Information Science from the 
University of Illinois School of Information 
Sciences. Before becoming a law librarian, 
Whitlow worked as a prosecutor for the City of 
Chicago and as a staff attorney for the Illinois 
General Assembly’s Legislative Reference Bureau. 

Coordinating Editor: Robert Linz, robert.
linz@colorado.edu
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M
otivational Interviewing (MI) is a research-based method of achieving 

positive behavior change.1 The use of MI techniques in mediation has 

been proven to significantly increase the likelihood of settlement and 

improve mediation outcomes.2 This article equips mediators with MI 

skills to help participants achieve optimal settlement outcomes. While the focus here 

is on mediators, MI skills are equally useful to negotiators generally. 

Why Motivational Interviewing? 
MI is commonly used across fields from addiction therapy to medicine. Doctors, 

dentists, psychologists, social workers, and probation officers are now routinely trained 

in MI due to its high effectiveness in helping people positively change their minds and 

their behaviors.3 The New York Times recently touted MI as perhaps our only hope for 

successfully reasoning with unreasonable people in a highly polarized political and 

cultural climate.4 Recent scholarship shows that MI is also highly effective in family 

law mediations,5 and judicial officers are increasingly implementing MI strategies in 

communicating with parties in their courtrooms.6 

MI embodies a style and set of strategies to create an environment supportive of 

positive change and thus increases a person’s motivation to change.7 These strategies 

include using collaborative, goal-oriented language to emphasize personal choice and 

responsibility and support change in a way that aligns with a person’s own values.8 MI 

capitalizes on the interviewee’s own motivation and desire for change, and it protects 

self-determination, so it helps people achieve their own objectives.9

Recently, MI has been applied to the mediation context in select studies, which 

reveal that the mediation field has been missing out on the benefits of MI for far too 

long. Over 30 years of research in the behavior change field (such as substance abuse 

and other counseling situations) have shown the use of MI to be an evidence-based 

practice that improves outcomes, with outcomes defined as effectively helping to 

positively change attitudes and behaviors.10 MI is also being employed to address 

conflict resolution in the areas of restorative justice and judicial officer training.11 

Researchers have documented three major benefits to applying MI to mediation.12 

First, MI improves mediators’ skill sets.13 The mediator’s role is to help parties create 

arrangements that will work best for them rather than to prescribe what the mediator 

personally believes is best.14 Because mediators typically ask questions, summarize 

positions, and acknowledge emotions, MI’s framework complements many tools 

they already use.15 

Second, MI increases trust between the mediator and mediation participants.16 

When trust is present, participants are willing to be vulnerable because they have 

Applying motivational interviewing techniques in mediations 
increases the likelihood of settlement. This article explores the use 

of motivational interviewing tools to enhance agreements.
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positive expectations, which allows them to 

be less defensive and more open to exploring 

new options. The extent to which parties allow 

themselves to be vulnerable depends in part on 

the mediator’s skill in fostering participants’ 

cooperation with the process and each other. 

MI enhances trust by emphasizing intrinsic 

motivations for change and employing com-

passion, empathy, and acceptance.17 Therefore, 

participants are more likely to feel cared for and 

able to trust the mediator and the process.18 

Third, MI improves mediation outcomes. 

Recent research comparing family law medi-

ations with and without the use of MI found 

that family law mediations with MI had double 

the rate of full agreements than those without 

and a lower rate of no agreement than of those 

without.19 

Making Conversations Directional
The research is clear that what an MI interviewer 

says and does affects the resulting commu-

nication evoked from the client.20 Therefore, 

the interviewer is not a passive participant in 

a conversation but rather an active guiding 

force.21 The research also shows that what the 

interviewee says affects that person’s thinking 

and behavior. Accordingly, interviewers need 

to be aware that how they listen and respond 

affects what interviewees say, which, in turn, 

forms what interviewees do.22

Mediators are commonly trained in empathic 

listening styles, such as active listening. But 

unlike other empathic listening styles, MI is 

directional—it maintains a clear focus on a 

known goal that the participants, the setting, and 

the mediator together establish and maintain. 

Mediators can maintain MI’s direction by using 

three interviewing styles. 

Guiding Instead of Directing or Following
MI primarily guides parties toward the goal 

to establish and maintain focus, instead of 

directing or following. There are three potential 

styles of any conversation: directing, following, 

and guiding.23 

Using directing, the listener (here the medi-

ator, but negotiators, including advocates, can 

also fill this role) provides the focus, which is 

rooted in the mediator’s agenda. For example, 

the mediator might say, “I know you think the 

other party is being unreasonable, but it would 

really be better for you to settle this than to 

try to take that issue to court.” This statement 

tells the participant why, from the mediator’s 

perspective, it is in the participant’s best interests 

to follow the mediator’s advice. 

The second style, following, is the opposite 

of directing. When employing this style, the 

mediator tries to understand the participant’s 

agenda and allows the direction, momentum, 

and context of the conversation to follow ac-

cordingly. For example, a mediator might listen 

and reflect, “so you don’t want to accept their 

offer,” and allow the participant to vent about 

everything they think is wrong with the other 

side’s position while actively empathizing with 

the participant’s position. Here, the mediator 

follows the participant’s lead with minimal 

control over the direction of the conversation. 

In the third style, guiding, the mediator 

and the participant collaboratively search for 

direction by using the mediator’s expertise 

and the participant’s agenda. For example, a 

mediator could say, “you have some concerns 

with this offer. What elements of the offer do 

you think we could work with?” This statement 

establishes that the mediator is working with 

the participant to move in the direction of 

agreement, but on the participant’s terms. 

MI employs this style, instead of following or 

directing, in a delicate balance of empowering 

and supporting the client without overtaking 

the conversation. 

Creating a Map
In almost every mediation, the parties, counsel, 

and mediator arrive with at least one shared 

goal: to reach an agreement. So in applying MI, 

the “positive change” to be reached is from a 

posture of disagreement to one of agreement. 

However, the participants’ competing interests 

combined with heightened emotions often 

stemming from the conflict can create a difficult 

landscape to navigate in achieving the shared 

goal. Accordingly, the mediator’s first task 

when applying MI is to decode the language 

spoken by the parties and counsel to identify 

ambivalence, change talk, and sustain talk so 

the mediator can effectively listen in a way that 

will bring about positive change.24 

Ambivalence
Ambivalence is the simultaneous presence of 

competing motivations for and against change.25 

We all know this general definition, but media-

tors seldom consciously identify ambivalence 

within their conversations and even less often 

respond to the ambivalence in a productive 

matter. This oversight is unfortunate because 

ambivalence is the most common place to get 

“stuck” on the road to change.26 If mediators 
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fail to recognize ambivalence, participants are 

more likely to remain stuck in indecision and 

sustain their current attitudes and behaviors. 

To understand ambivalence, mediators 

simply need to think of a habit they have that 

they want to change, like eating fewer sweets 

or working out more. The potential benefits of 

changing a habit (e.g., feeling healthier and more 

energetic, losing weight, or living longer) are 

clear, but competing motivations to not make 

the change (such as enjoying an indulgence, 

feeding cravings, or sleeping in instead of waking 

up for a workout) are also present. Ambivalence 

is at the root of any behavior a person wishes to 

exhibit but does not, or any behavior a person 

wishes to stop but cannot. 

The same is true for mediation participants: 

they know the benefits of reaching an agreement 

can be significant (such as reducing the risk of 

an unknown verdict, being able to control the 

details of a settlement, significantly reducing 

the costs of litigation, and reducing the effects 

of stress from the conflict), but reasons to not 

reach an agreement compete. For example, the 

settlement terms may be against their financial 

or personal interests; they may not want to be 

seen as “giving in”; they may not feel adequately 

heard, understood, vindicated, or exonerated; 

they do not want to see the other side let off the 

hook from the conflict; or they are emotionally 

tied to the other person. When a participant is 

ambivalent, mediators usually address only the 

substantive aspects of the negotiation, thinking 

only two options exist: (1) there needs to be 

a different offer that is acceptable, or (2) the 

client needs to be directed to accept the current 

offer. However, mediators must recognize that 

non-substantive motivating factors are also in 

play that can help bring a participant toward 

the ultimate goal of settlement. 

The most obvious examples of ambivalence 

in mediation are spoken in two competing 

statements usually combined with the word 

“but.” For example, “I don’t want to pay to go 

to court, but that offer is simply ridiculous,” or 

“I wish I could agree to that, but it’s just not 

enough.” More difficult examples require the 

mediator to read into the speaker’s statement. 

Take, for example, the statement, “If the other 

party is really trying to reach an agreement, can’t 

they offer more?” In this statement, the speaker 

is acknowledging the shared goal of reaching 

an agreement and at the same time expressing 

a motivation not to reach that agreement. With 

these less obvious ambivalent statements the 

mediator can restate the ambivalence to clearly 

express the competing motivations. For example, 

the mediator could reflect, “you came here 

today because you have a goal of reaching an 

agreement, and you appreciate that the other 

party wants to reach an agreement as well, but 

you are concerned that their offer is insufficient.” 

Another example of a less-obvious ambiv-

alent statement is, “every time I make an offer, 

the other party has to nitpick at the details.” 

The participant here is really saying she wants 

to resolve the conflict, as evidenced by her 

multiple offers, but she is frustrated about the 

other party’s over-attention to the details and 

likely also wishes the other party and mediator 

would recognize her good-faith efforts to reach 

an agreement. The mediator’s ability to find the 

ambivalence in what was spoken and openly 

restate it in a way that clearly defines it sets 

the mediator up to work with the participant’s 

ambivalence to bring about a change.

Ambivalence comprises two types of “talk”: 

change talk and sustain talk.27 Learning to iden-

tify these expressions is crucial to understanding 

the participant’s positions and moving them 

productively through the mediation. 

Change Talk 
Change talk is any self-expressed language that 

is an argument for change.28 In mediation, this 

almost always means an argument for reaching 

a settlement. Change talk varies in strength from 

(on the weak end) expressing a remote desire 

to change, to (on the strong end) taking steps 

to effectuate the change. MI both identifies 

change talk and ranks its strength from the 

weaker, “preparatory” types of change talk, to 

the stronger, “mobilizing” types of change talk.29 

A mediator doesn’t have to identify the exact 

type of change talk; it is sufficient to simply 

develop a rough idea of how strong or weak 

the change talk is.30 Preparatory change talk 

indicates a lower commitment to change.31 It 

is expressed, in order of increasing strength, as 

(1) desire (e.g., “I wish we could get along”); (2) 

ability (e.g., “I can try to come to an agreement 

today”); (3) reasons (e.g., “It would save us a lot 

of money to resolve this out of court”); and (4) 

need (e.g., “I need to stop paying my lawyer to 

battle this out”).32

While preparatory change talk simply ex-

plores the pro-change side of ambivalence, 

mobilizing change talk demonstrates movement 

toward the positive change. It is expressed, in 

order of increasing strength, as (1) commitment 

(e.g., “I will agree on maintenance if he will 

agree on child support”); (2) activation (e.g., 

“I’m willing to offer to pay that support if I can 

have the equity in the house”); and (3) taking 

steps (e.g., “I’m calling my insurance company 

to tell them I’m making this change”).

Sustain Talk
Sustain talk is any self-expressed language that 

is an argument against change.33 As with change 

talk, MI ranks the strength of sustain talk from 

the weaker, preparatory sustain talk, to the 

stronger, mobilizing sustain talk.34 Conversely 
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to change talk, the weaker the sustain talk, the 

more likely the change. 

Examples of preparatory sustain talk, in 

increasing strength, are (1) desire (e.g., “I don’t 

want to fight anymore”); (2) ability (e.g., “I’ve 

tried to come to an agreement with her, but she’s 

being too difficult”); (3) reasons (e.g., “I’ll get a 

lot more money in court”); and (4) need (e.g., 

“I need more money to live on than that”).35

Mobilizing sustain talk demonstrates action 

toward sustaining the status quo (avoiding the 

change). Examples of mobilizing sustain talk, in 

increasing strength, are (1) commitment (e.g., 

“I’m going to walk out”); (2) activation (e.g., 

“I’m prepared to go to court”); and (3) taking 

steps (e.g., “I’m throwing away the draft of the 

offer because it’s so ridiculous”).

Resolving Ambivalence in the 
Direction of Change
Change talk and sustain talk are opposites, and 

the presence and strength of each predicts the 

ultimate likelihood that an attitude or behavioral 

change will take place.36 Both a predominance 

of sustain talk and an equal mix of change and 

sustain talk are associated with no ultimate 

change.37 Unsurprisingly, a predominance of 

change talk predicts subsequent behavioral 

change.38 

The participant’s balance of change talk 

and sustain talk is substantially influenced by 

the mediator. Using MI, the mediator helps 

people move themselves forward through the 

natural process of resolving ambivalence in 

the direction of change. The goal is to elicit 

and strengthen change talk in relation to the 

presence and strength of sustain talk. 

Tools to Elicit and Strengthen 
Change Talk
MI offers a number of tools for eliciting and 

strengthening change talk. The most useful and 

common are open-ended questions (including 

scaling questions), affirmations, reflective 

listening statements, and summarizations 

(OARS).39 Because these techniques apply so 

broadly to any behavioral change, this section 

refers generically to the “listener” and “speaker.” 

In the mediation context, the listener will almost 

always be the mediator (but could also be an 

advocate or another player in a negotiation), 

and the speaker will almost always be the client 

(but could also be counsel, especially when 

counsel is actively directing the trajectory of 

the settlement). 

Open-Ended and Scaling Questions
The goal is to get the speaker to talk about all 

the positive arguments for change. Asking an 

open-ended question is a great segue to change 

talk. Typical open-ended questions begin with 

who, what, and why, but other phrases such as 

“tell me” and “I wonder” can usher the speaker 

into change talk as well. Some examples of 

eliciting change talk with open-ended questions 

are, “tell me about the ways this agreement could 

work well for you,” “tell me what the benefits 

would be to this proposal,” and “I wonder what 

your ideas for how to bridge the gap between 

these positions might be.” 

The tone of the speaker’s voice can make 

all the difference. If the listener maintains a 

nonjudgmental, curious tone while asking 

questions, the speaker can engage in change talk 

without feeling pressured or defensive. However, 

when an open-ended question is posed in such 

a way that makes the answer seem obvious or 

makes the speaker feel patronized (e.g., “why 

can’t you just agree to this?”), all benefits of the 

open-ended question are lost. 

Another form of an open-ended question to 

elicit and strengthen change talk is the scaling 

question, where the listener asks speakers to 

rate, on a scale from 0 to 10, their confidence 

in their ability to make a change and/or the 

importance to them of making the change; for 

example, “on a scale of 0 to 10, where 0 is not 

important at all and 10 is extremely important, 

how important is it to you to settle this matter 

out of court?”40 

There are three potential categories of 

answers to scaling questions. In the first, the 

speaker gives a fairly high number, in which 

case the listener can affirm how important it is 

to the speaker and ask more about the reasons 

the speaker gave that high value. Second, the 

speaker may give a fairly low number of 1 through 

4. In this case, the listener elicits change talk by 

asking, “why did you say 1 and not 0?” or “why 

did you say 4 and not 1?” The “why” question 

automatically prompts the speaker to focus on 

the importance of the change (this is why it is 

important to make 0, instead of 1, the lowest 

reading on the scale). 

Third, the speaker may respond “zero.” If 

this uncommon response is given, the listener 

must take a step back and assess whether he 

or she is trying to effectuate a change that the 

speaker does not in fact want. No ambiguity 

whatsoever indicates that the speaker does not 

desire a change; he or she only has argument 

to sustain. In this case the listener would no 

longer be guiding the client toward his or her 

desired change by moving in the direction of 

change. It is never the listener’s role to force an 
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unwanted change or an unwanted agreement 

on the other person, so if the answer is “0,” the 

only appropriate response is to stop trying to 

elicit change.

It is important to use scaling questions 

sparingly because their overuse comes across 

as overly clinical. However, used sparingly and 

strategically, scaling questions can be a powerful 

agent in bringing about change talk. 

Affirmations
The second important tool for a listener to 

elicit and strengthen change talk is the use of 

affirmations. The listener should seek every 

opportunity to affirm, appreciate, and reinforce 

the speaker’s strengths and attributes, past suc-

cesses, future hopes, struggles and desires, and 

current or past efforts to make improvements. 

When formulating affirmations, the temp-

tation is to use the word “I”; for example, “I’m 

impressed with the progress you’ve made so 

far,” or “I can see you’ve worked really hard 

already.” But when a listener says “I,” the subject 

of the conversation becomes the listener, not 

the speaker, and the affirmation is therefore 

less empathetic to the speaker. The listener 

should instead try to use “you” language, such 

as “you’ve taken a big step today, and clearly 

have a lot of determination,” or “you’re doing a 

good job of focusing on coming to an agreement 

even though emotions are running high.” When 

the listener affirms the speaker’s efforts to focus 

on change, the speaker feels more freedom 

and encouragement to engage in change talk.

Reflective Listening Statements 
Simply reflecting or repeating back to a speaker 

what he or she just said can considerably increase 

the speaker’s trust in and overall experience 

with the listener.41 Reflections have the effect of 

encouraging the speaker to elaborate, amplify, 

confirm, or correct the speaker’s statements 

back to the listener. A recent study found that 

when a doctor made reflective statements at 

appointments, the patient’s satisfaction of the 

session increased significantly.42 Psychologists 

sometimes describe the effect of empathic 

listening as receiving a “psychological hug.”43

Reflective listening happens by stating back 

to the speaker the listener’s perceived meaning.44 

In a reflective listening statement, the voice 

inflection turns down, instead of up, at the end, 

to ensure it’s not a question (e.g., “you don’t like 

that offer,” versus “you don’t like that offer?”).45 

The latter would create a closed-ended question 

rather than a reflective statement. 

Reflective statements can start with phrases 

such as “so you feel . . .,” “it sounds like you . . .,” 

“so you . . .,” “it seems to you that . . .,” “you’re 

wondering if . . .,” or “you’re feeling . . .,” 

but reflective statements can also simply be 

a restatement back to the listener of what the 

speaker believes the listener is trying to convey. 

Simple reflective statements repeat an element 

of what the listener says, and complex reflective 

statements make a guess at the unspoken 

meaning or reflect an unspoken feeling.46 For 

example, if the speaker says, “I can’t agree to 

this proposal; I’ll be broke,” the listener could 

respond with a simple reflection and say, “you 

don’t want accept this offer because it’s not 

enough money.” Or the listener can guess at 

the unspoken feeling or need and say, “you’re 

worried about providing for your family in the 

future.” When taking a guess at the unspoken 

meaning or feeling, the listener should not 

be overly concerned about getting it wrong, 

because even when the listener’s best guess at 

the unspoken feeling or meaning is not entirely 

accurate, the effectiveness of the reflection is not 

diminished.47 This is likely because the listener 

appreciates the empathic effort and is given an 

opportunity to explain more accurately what he 

or she is actually thinking or feeling.

Summarizations 
Summarizations can help check the listener’s 

understanding of the speaker’s accumulated 

statements, thereby setting the stage to make a 

change.48 Similar to reflections, summarizations 

restate the speaker’s statements but go further 

by pulling together several things the listener 

has said.49 This communicates that the speaker 

remembers what has been said and wants to 

understand how everything fits together. For 

example, in a mediation that is going well, 

after hearing an unsuitable offer, a participant 

may become slightly derailed and vent their 

frustrations. A helpful summary statement in 

this case could be, “reaching an agreement 

today has been important to you, and your 

priorities in this negotiation have been A, B, 

and C. This most recent offer doesn’t satisfy 

those priorities yet.” 

Summarizations are most effective when they 

pull out the most salient change talk and set the 

client up to come to an agreement. Summari-

zations also set the stage for new questions. In 

the previous example, the listener could then 

ask, “what are some creative counteroffers that 

could better address those priorities?” 

Conclusion
MI’s techniques foster conflict resolution and 

are especially helpful in mediations. By using 

MI’s directional style and its techniques of 

open-ended questions, affirmations, reflective 

listening, and summarizations, mediators can 

identify and resolve ambivalence and thus 

effectively guide participants to reach their 

goal of an agreement.  
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I
n common interest communities1 sub-

ject to Colorado’s Common Interest 

Ownership Act (CCIOA), all owner as-

sociation (association) board members 

owe legal duties to both the association and 

its owner-members (owners).2 Courts carefully 

examine the conduct of association board 

members appointed by the community’s 

developer while the developer controls the 

board (declarant control period)3 because 

conflicts of interest may exist between the 

developer and its appointed board members 

and the association and its current and future 

owners.

This three-part article examines case law 

and articles addressing the relationships 

among developers, developer-appointed board 

members, owner-elected board members, 

associations, and owners generated during 

the nearly 20 years since publication of an 

earlier Colorado Lawyer article on this topic.4 

Part 1 examined association board members’ 

legal duties and potential liabilities, including 

how courts treat developer-appointed board 

members who serve during the declarant 

control period. 

This part 2 examines board member conflicts 

of interest that may arise during the declarant 

control period. These conflicts of interest may 

involve reasonably investigating conditions 

that could reveal defective construction, or 

learning of defective construction within the 

community; timely pursuing claims arising 

from defects; providing adequate management, 

maintenance, and repairs; setting reasonable 

assessments; maintaining reasonable financial 

reserves; making adequate and complete disclo-

sures regarding the community’s physical and 

financial condition; and reasonably enforcing 

the community’s restrictive covenants and any 

community rules and regulations.

Potential Claims against Developer-
Appointed Board Members
Various legal and equitable claims against 

developer-appointed board members may arise 

during the declarant control period. Courts 

generally recognize the “inherent conflict that 

a developer faces in promoting and marketing 

property for a profit, while simultaneously en-

suring the interests of a homeowners association 

(HOA) and its members.”5 As described below, 

these claims often arise from board members’ 

failure to recognize that their primary loyalty 

must be to the community association and 

the owners, not the developer who appointed 

them and who typically employs them. See the 

accompanying sidebar for additional resources 

on this topic. 

Board members must remain cognizant 

of the serious, recurring conflicts of interest 

that can arise during the declarant control 

period and avoid violating their fiduciary duties. 

Some developers may view these potential 

conflicts and ensuing liabilities as hindrances 

to completing community development and 

construction in a timely and cost-beneficial 

manner. But changing this liability scheme 

would be a matter for the legislature.

UCIOA and Restatement Guidance
In addition to the cases discussed below, the 

Uniform Common Interest Ownership Act 

(UCIOA) and its comments help Colorado 

courts construe CCIOA.6 The Restatement 

(Third) of Property (Servitudes) (Restatement) 

has also influenced how some courts analyze 

developer and board member conduct.7 The 

Restatement draws its summary of duties and 

liabilities from the extensive body of judicial 

opinions on the subject. Both UCIOA and the 

Restatement emphasize the fiduciary duties 

developers and their appointed board members 

owe associations and their owners.

For example, Restatement § 6.20 provides that 

until the developer relinquishes control, it owes 

the association and its members the duties to:

 ■ use reasonable care and prudence in 

managing and maintaining the common 

property; 

 ■ establish a sound fiscal basis for the 

association by imposing and collecting 

assessments and establishing reserves 

This three-part article examines the relationships among developers, owner association 
board members, owner associations, and owner association unit owner members. 

This part 2 focuses on association board members’ potential conflicts of interest 
and ways to manage and mitigate those conflicts.
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for the maintenance and replacement of 

common property;

 ■ disclose the amount by which the devel-

oper is providing or subsidizing services 

that the association is or will be obligated 

to provide;

 ■ maintain records and account for the 

financial affairs of the association from 

its inception;

 ■ comply with and enforce the terms of the 

governing documents, including design 

controls, land-use restrictions, and pay-

ment of assessments;

 ■ disclose all material facts and circum-

stances affecting the condition of the 

association-maintained property; and

 ■ disclose all material facts and circum-

stances affecting the association’s financial 

condition, including the developer’s and 

the developer’s affiliates’ interests in any 

contract, lease, or other agreement entered 

into by the association.8

Both developer-appointed and owner-elect-

ed board members generally assume these same 

duties, and as discussed in part 3, developers 

may become liable for an appointed board 

member’s breach of these duties. The following 

discussion addresses recurring liability exposures 

that arise during the declarant control period.

Failure to Investigate, Disclose, 
or Timely Pursue Potential 
Construction Defect Claims
Developers and developer-appointed board 

members may bear liability for failing to in-

vestigate and repair common element and 

certain individual unit/home defects and related 

damage. As one commentator explained, “To 

the extent that a declarant-developer fails to 

timely investigate, or fails to timely pursue 

viable claims against those responsible for . . . 

construction defects, liability may attach for 

its breach of fiduciary duty and negligence.”9 

As discussed below, several cases from other 

states have addressed a developer’s and its 

appointed board members’ liabilities for failing 

to investigate potential defects and pursue 

claims for known defects.

Associations may pursue nondisclosure 

or concealment claims against developers 
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and their appointed board members based 

on the developer-controlled board’s alleged 

failure to disclose construction defects to 

the owner-elected board before or upon the 

developer turning control over to that board. 

These claims may include allegations that the 

board—with a majority of its members elected 

by owners other than the developer—may have 

delayed, qualified, or refused board control 

and/or some or all of the association’s financial 

responsibilities or liabilities but for the failure 

to disclose.10 

Colorado. No published Colorado decision 

has addressed developer-appointed board 

members’ failure to (1) seek relief against the 

developer for construction defects known or 

manifested during the declarant control period, 

or (2) investigate or disclose knowledge of the 

existence of such defects to the owner-elected 

board members before or upon turnover.11 But 

in a 2012 Douglas County case, the jury awarded 

plaintiffs $18.2 million based not only on the 

developer-appointed board’s failure to take 

remedial action against the developer, but also 

on its failure to disclose to the community’s 

homeowners the existence of known latent 

defects.12

CCIOA generally provides that “all members 

of the executive board shall have available to 

them all information related to the respon-

sibilities and operation of the association 

obtained by any other member of the executive 

board.”13 Given this requirement that board 

members share all pertinent information about 

the association, it is reasonable to argue that 

developer-appointed board members have a 

duty to disclose adverse facts concerning the 

original construction or current condition of the 

community’s common elements to other board 

members. As explained further below, this may 

include information regarding known defects; 

suspected latent defects; and inadequacies in 

the association’s finances necessary to address 

any defects, such as artificially low assessments 

or reserves.

Other States. Other states’ decisions may 

offer insight into how Colorado courts might 

construe developer-appointed board members’ 

potential construction defect-related liabilities. 

As discussed below, these cases suggest that, to 

the extent developer-appointed board members 

know of construction defects, they have a duty 

to disclose and take action to remedy such 

defects, such as setting aside adequate reserves 

for repairs or pursuing legal action against the 

responsible parties.14 

For example, a New York appellate court 

addressed the contention that developer 

(sponsor)-appointed board members could 

not be held personally liable for various alleged 

failures—including failures to ascertain the 

common areas’ condition, correct deficient 

unit and common area construction, and 

increase the contingency reserves when 

many units were still unsold.15 In that case, 

the developer-appointed board members 

failed to take such actions while the developer 

remained liable for considerable repair and 

reconstruction assessments. The court held 

that the developer-appointed members owed 

fiduciary duties to the eventual (now current) 

owners and therefore could be held personally 

liable for damages attributable to their conduct.

Similarly, a Massachusetts court held that 

several developer-appointed board members 

(trustees) breached their fiduciary duties by 

failing to pursue legal action against a developer 

for known defects that the developer refused 

to repair.16 A North Carolina appellate court 

likewise found that both a developer and its 

appointed board members “have an obligation 

to disclose [to the association] material facts 

regarding the existence of any construction 

defects of which they were aware.”17 

In addition, the US District Court for the 

District of Columbia held that under the ap-

plicable bylaws and the District of Columbia’s 

condominium act, various board members 

owed a duty to maintain, repair, and replace 

condominium common elements, and they 

could breach that duty by failing to maintain 

those elements or to notify the association of 

any defects in a timely manner.18 The Georgia 

Court of Appeals found that an association’s 

sole board member could be liable for breach 

of fiduciary duty to the association for failing 

to adequately inspect and repair construction 

defects.19

Management and Maintenance
The Restatement provides that a developer 

that does not desire or is unwilling to meet its 

responsibilities for an association’s management 

and maintenance can relinquish control of the 

community and the association’s board while 

still retaining development rights sufficient to 

protect its interests in completing the project.20 

Because most developers are unwilling to 

surrender control during the declarant control 

period, they and their appointed board mem-

bers must use reasonable care and prudence 

in managing and maintaining the common 

property.21 

“
Associations may 

pursue nondisclosure 
or concealment claims 
against developers and 
their appointed board 
members based on the 
developer-controlled 
board’s alleged failure 

to disclose construction 
defects to the owner-
elected board before 

or upon the developer 
turning control over to 

that board. 

”
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Following the Restatement, the Utah Su-

preme Court has held that a developer owes 

an association limited common law fiduciary 

duties, including duties to use reasonable 

care in managing and maintaining common 

property, to establish a sound fiscal basis for 

the association by collecting assessments 

and maintaining reserves to maintain and 

repair common property, and to disclose 

all material facts affecting the condition of 

association-maintained property.22 The court 

remanded the case to the trial court to determine 

whether the developer breached its duties to 

the association by failing to adequately inform 

the owners of the extent of the maintenance 

obligations the association was undertaking. 

The South Carolina Court of Appeals 

remanded a case to the trial court in light 

of evidence that the developer seized an op-

portunity to “unload” common areas on the 

association without funding reserves or levying 

adequate assessments to cover maintenance 

expenses.23 The court found that it was unfair 

for the developer to convey to the association 

substandard or deteriorated common areas that 

required immediate maintenance and repair 

without a plan to cover these expenditures.24

Reserves and Assessments
The Restatement provides that, in addition to 

managing and maintaining the property, the 

developer and its appointed board members 

owe “a duty to establish a sound fiscal basis 

for the association [by], among other things, 

[] imposing and collecting assessments on a 

realistic basis to provide the association with 

funds.”25 As discussed above, both the Utah 

Supreme Court and the South Carolina Court 

of Appeals have followed the Restatement and 

held that developers have a duty to establish a 

reasonably adequate reserve fund.26 The New 

Jersey Superior Court, Appellate Division, 

has similarly held that a developer may be 

held liable for failing to adequately fund and 

maintain replacement reserves under New 

Jersey’s statutory scheme.27 

These decisions suggest that, to determine 

adequate funding, a developer must identify on 

a case-by-case basis a community’s future repair 

and replacement needs. When developer control 

ends, the owners should closely examine the 

condition of the association-maintained prop-

erty, including by reviewing the association’s 

records and auditing its books and reserves.28 

It is important that developers have a plan to 

analyze, create, and maintain adequate reserve 

funds for the community well in advance of 

turnover.

A 1999 Illinois case illustrates the importance 

of developer reserve planning.29 There, an asso-

ciation sued a developer and its two appointed 

board members, alleging that the association 

was insufficiently funded at turnover.30 The 

association had less than $27,000 in capital 

reserves and faced necessary roofing system 

replacement costs exceeding $400,000 and 

parking lot repairs of $100,000. Given these cir-

cumstances, the Illinois Court of Appeals found 

that the association alleged a plausible claim 

that the association’s former board members 

breached their fiduciary duties by failing to 

reasonably examine whether adequate funds 

had been set aside to cover repair costs.31 

In addition to ensuring that reserves are 

adequately funded, developers must gener-

ally also pay their share of the community’s 

expenses, as the owner of unsold units, to 

fund current operations and reserves.32 This 

reserve funding obligation is illustrated in 

another Illinois case, where an owner-controlled 

association sued a developer that left only $7,000 

in the association’s account, rendering various 

contingencies, repairs, and replacement projects 

underfunded.33 The association contended that 

the developer and its principal breached their 

fiduciary duties by failing to fund adequate re-

serves and pay a proportionate share of expenses 

during the declarant control period. The Illinois 

Court of Appeals held that the developer and 

the condominium board it controlled owed 

fiduciary duties to act in the unit owners’ best 

interests, which required paying a reasonable 

and proportionate share of assessments and 

contributing to reserve funds from the time the 

declaration was recorded. The court therefore 

affirmed the trial court’s judgment against the 

developer and its principal in the amount of 

the underfunded repair liability.

In some cases, developer-appointed board 

members also have duties to take remedial 

action against a developer that fails to fund a 

proportionate share of the reserves. For instance, 

it may be necessary for a developer-controlled 

board to place a lien on the developer’s units to 

secure the developer’s liability for the cost of re-

pairs, if the declaration so allows.34 In a 2012 case 

“
When developer 
control ends the 

owners should closely 
examine the condition 

of the association-
maintained property, 

including by reviewing 
the association’s 

records and auditing 
its books and reserves.  

It is important that 
developers have a plan 
to analyze, create, and 

maintain adequate 
reserve funds for the 
community well in 

advance of turnover.   

”
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noted above involving a developer-appointed 

board’s failure to take such action, a Douglas 

County jury returned an $18.2 million verdict 

against two developer-appointed directors, 

personally, for fraud and breach of fiduciary 

duty for, among other things, failing to lien 

the many units the developer still owned to 

secure payment of its alleged construction 

defect liability (as allegedly permitted by the 

declaration) when they had the opportunity 

to do so while serving as developer-appointed 

directors.35 

Covenant Enforcement
An association and its board members owe cer-

tain duties to protect owners from “the arbitrary 

enforcement of covenants that could have an 

equally or possibly more adverse impact upon 

the value of a residence.”36 For the association 

itself, this is a contractual duty, governed by 

the community’s governing documents’ terms 

regarding covenant enforcement: “associations 

must exercise their authority to approve or 

disapprove an individual homeowner’s con-

struction or improvement plans in conformity 

with the declaration of covenant restrictions, 

and in good faith.”37 

The association’s board members owe an 

independent duty of care.38 This independent 

duty recognizes that, unlike contracts that 

require specific acts at specific times by con-

tracting parties, covenant enforcement may 

require exercising discretion in the timing and 

the manner of enforcement.39 Board members 

must therefore exercise this discretion in a 

reasonable manner,40 which sometimes may 

require the board to conduct an investigation 

before initiating enforcement proceedings. 

For example, in one case the Colorado Court 

of Appeals suggested that before initiating 

enforcement proceedings a board should have 

investigated homeowners’ claims that they 

were exercising First Amendment rights in their 

picketing and signage activities and that they 

received law enforcement approval for these 

activities.41 However, the Court also held that the 

board members should have been permitted to 

present a defense under the business judgment 

rule, and it therefore ordered a retrial of the 

claims against the board members.42

Marketing and Sales Activities
During the declarant control period, the devel-

oper is typically engaged in marketing and sales 

activities. In addition to making, authorizing, 

or approving the information to disclose or not 

disclose, the developer and its appointed board 

members may have other responsibilities related 

to marketing and sales.43 For example, existing 

owners and prospective purchasers may ask 

about construction quality, the adequacy of 

reserves and how they were determined, current 

and anticipated future assessments and fees, past 

and pending maintenance and repairs, past and 

pending litigation, building component useful 

life estimates, and other matters. Board members 

(whether declarant-appointed or owner-elected) 

involved in disclosing or disseminating this 

information are required to take reasonable 

steps to ensure the information they provide is 

accurate, complete, and not misleading. 

Several courts have held developer-appoint-

ed board members liable for failing to disclose 

information or presenting misleading informa-

tion regarding the association’s financial health. 

A Washington D.C. appellate court, for example, 

affirmed a substantial remedial judgment for an 

association and its owners against a developer 

and its appointed board members based on the 

defendants’ failure to adequately disclose the 

association’s indebtedness, changes to the terms 

of that indebtedness, and anticipated significant 

increases in future maintenance fees.44 

The Minnesota Court of Appeals likewise held 

that these fiduciary duties apply even when a 

board member is acting as the developer’s sales 

representative.45 The court reasoned that such 

board members cannot take off their “hat” as 

an association board member and dispense 

with their fiduciary obligations when arranging 

unit sales because “[r]elaxing those obligations 

would be a limitation on the statute, inviting 

and excusing pernicious conduct.”46 Therefore, 

if there is a conflict between a board member’s 

and the association’s interests, it is the board 

member’s responsibility to candidly disclose the 

conflict and, “whether by resignation, recusal, 

consent, or some other strategy, to address and 

resolve the conflict with the person or entity to 

which the obligation is owed . . . .”47 

In concluding that the developer and its 

representatives breached their board member 

duties to the association, the Minnesota court 

considered the developer’s overall role and 

the unique factual circumstances, including 

that the declaration required that 75% of the 

units be owner-occupied. After running into 

financial difficulties, however, the developer 

sold its last 17 units to three commercial buyers, 

violating the declaration’s owner-occupancy 

covenant. These buyers posed an obvious 

financial risk, as their purchases were 100% 

mortgage financed. Subsequently, none “made 

a single mortgage, property-tax, or condomini-

um-association payment” and all the units were 

foreclosed, significantly depressing other unit 

owners’ property values.48 In addition to the 

foreclosures, other problems arose, including 

“squatters occupying vacant units, vandalism, 

stolen property, and frequent ‘loud, boisterous 

incidents’ in the building.”49 

“
In addition to ensuring 

that reserves are 
adequately funded, 

developers must 
generally also pay 
their share of the 

community’s expenses, 
as the owner of unsold 
units, to fund current 

operations and reserves.   

”
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NOTES

1. Common interest communities are established where owners are obligated to pay assessments 
related to real estate other than their own property. See generally CRS § 38-33.3-103(8) (defining 
“common interest community”); Hess, ed., 2A Methods of Practice, Colo. Practice Series § 74:39 
(Thomson West 7th ed. June 2020 update).
2. CCIOA became effective July 1, 1992, and it is codified at CRS §§ 38-33.3-101 et seq. CCIOA’s 
provisions concerning board member duties are found in CRS § 38-33.3-303(2). In addition, 
Colorado’s Revised Nonprofit Corporation Act’s general standards of conduct for directors and 
officers, as set forth in CRS § 7-128-401, generally apply to owner association board member 
conduct as well. See, e.g., Greens at Buffalo Run Homeowners Ass’n v. Cotton, No. 15-CV-71, 2016 
Colo. Dist. LEXIS 2007 at *21–22 (Adams Cty. Dist. Ct. Mar. 4, 2016).
CCIOA uses the following terms, which the authors have simplified for ease of reference as shown 
in parentheses: unit owners association (association or owners association); common interest 
community (community); declarant (developer); executive board (board); unit (home or property); 
and unit owners (owners). See CRS § 38-33.3-103(3), (8), (12), (16), (30), and (31), respectively. The 
authors sometimes use the terms declarant and developer interchangeably for ease of reference, 
although not all declarants may be involved in the community’s physical construction or other, 
typical development activities, and not all developers qualify as statutory declarants. 
A number of out-of-state cases are cited in which the developer may be known by other 
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Given these facts and its determination 

that developer-appointed board members’ 

duties apply to all acts that affect the associa-

tion, including selling units for the developer, 

the court affirmed liability judgments for the 

plaintiff-homeowners.50 The court held that the 

proper measure of damages was the decline 

in the affected homeowners’ property values 

from the time the developer-appointed board 

members breached their obligations, and 

it remanded the matter for the trial court to 

calculate damages in a manner consistent 

with this ruling.

Conclusion
Developers and developer-appointed board 

members must remain alert to the many po-

tential conflicts of interest between them and 

the non-developer unit/home owners. It may 

be easy for such board members to overlook 

or not act to resolve these conflicts during the 

declarant control period, but such inattention 

can lead to problems and personal liability 

arising from the appointed board members’ 

fiduciary and other legal duties.

Part 3 of this article will explore grounds 

upon which a developer may be directly liable for 

its appointed board members’ wrongful conduct, 

including conventional vicarious and imputed 

liability theories, as well as statutory “acting in 

concert” liability and civil conspiracy theories. 

Part 3 will also discuss ways to manage recurring 

conflicts between a developer and its appointed 

board members and the association and its 

owners, thereby limiting liability exposures. 

Finally, it will review potential means by which 

developer-appointed and owner-elected board 

members might insure and obtain indemnity 

against some of these risks. 
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designations, such as sponsor, incorporator, 
etc. Similarly, the association board may 
be referred to in other states as the board 
of trustees, board of managers, board of 
directors, executive board, property regime, 
council of co-owners, council of unit owners, 
and so forth. Communities formed as 
cooperatives are typically managed by a board 
of directors. For ease of reference, all these 
governing bodies are referred to as boards, and 
the persons comprising these boards as board 
members.
3. The “declarant control period” and what 
constitutes “turnover” are defined and 
described in CRS § 38-33.3-303(5)(a)(II) 
through (7).
4. Sandgrund and Smith, “When the Developer 
Controls the Homeowner Association Board: 
The Benevolent Dictator?,” 31 Colo. Law. 91 
(Jan. 2002).
5. Davencourt at Pilgrims Landing 
Homeowners Ass’n v. Davencourt at Pilgrims 
Landing, LC, 221 P.3d 234, 246 (Utah 
2009). Cf. UCIOA § 3-103, cmt. 8 (transition 
from developer to unit owner control 
“frequently leads to disagreements . . . about 
. . . construction quality, management of 
the association and its funds, allegations of 
unfulfilled representations, or other matters.”). 
For a comprehensive suggested protocol for 
developers and board members to consider 
during the transition to unit owner control, see 
Hess, ed., supra note 1 at § 74:21.
6. See generally UCIOA (amended 2014). 
CCIOA is based on the 1982 version of UCIOA, 
and Colorado courts look to UCIOA and its 
comments for guidance. Hiwan Homeowners 
Ass’n v. Knotts, 215 P.3d 1271, 1273 (Colo.App. 
2009).
7. “Colorado courts increasingly cite the 
Restatement.” Hess, ed., supra note 1 at § 73:5. 
8. Restatement (Third) of Property (Servitudes) 
§ 6.20 (Am. Law Inst. 2000) (Restatement). 
9. Levin, “Condo Developers and Fiduciary 
Duties: An Unlikely Pairing?,” 24 Loy. Consumer 
L. Rev. 197, 213–15 (2011). Cf. Concerned Dunes 
W. Residents, Inc. v. Georgia-Pacific Corp., 
562 S.E.2d 633, 638 (S.C. 2002) (holding 
developers are responsible for the condition 
of common areas when deeded to the 
association; if these areas are not in good 
repair when conveyed, the developer is liable 
for the repair costs).
10. Colorado has not considered if and 
when an owner-elected board may properly 
delay, qualify, or refuse turnover and assume 
control of the association, or any financial 
responsibilities, if it believes the developer 
or its appointed board members have failed 
to disclose or properly address construction 
defects. There are good reasons for the unit 
owners not to delay turnover, primarily to 
ensure their taking control of the association 
as soon as possible. Individual unit owners may 
be entitled to assert their own direct damages 
claims for misrepresentation or concealment 
against the developer and its appointed board 
members under these circumstances. 
11. CCIOA requires a developer to follow a 
statutory process to transition board control to 
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the owners, including providing the association 
copies of certain construction plans, 
specifications, and warranties; an audit; and 
more. See CRS § 38-33.3-303(5) to (9)(e)–(i). 
Developers sometimes begin the transition 
before CCIOA’s deadlines, allowing the owners 
to elect some association board members 
during the declarant control period, but usually 
not enough to permit them to out-vote the 
developer-appointed members. 
Arguably, an owner-elected board has 
discretion to delay, qualify, or refuse turnover 
if (1) the developer violated any of its statutory 
turnover obligations (see, e.g., CRS §§ 38-
33.3-303(5)(a) (describing the conditions 
when turnover of developer control occurs; 
-303(9) (describing developers’ obligations 
upon turnover); -311 (describing developers’ 
liabilities to an association for certain acts 
and omissions pre-dating turnover and for 
improper expenditure of association funds)); 
or (2) the developer or a developer-appointed 
board breached fiduciary or other duties to the 
association before turnover and such breach 
renders it unfair or inequitable to require 
the owner-elected board to accept certain 
financial or other responsibilities, even if all the 
developer’s statutory turnover obligations have 
been met. 
For a comprehensive description of some 
options available to developers and owner-
elected boards to deal with construction 
defects upon or before turnover, including 
commissioning engineering reports, entering 
into non-waiver and workout agreements, 
separating individual unit owner and 
community-wide association claims, and 
mediating or arbitrating unresolved disputes, 
see Hess, ed., supra note 1 at § 74:21. Frank 
and regular communication among the board, 
the unit owners, and the developer is key to a 
successful turnover.
12. Gold Peak Homeowners Ass’n v. Gold 
Peak at Palomino Park, LLC, No. 2010CV3106 
(Douglas Cty. Dist. Ct. 2012).
13. CRS § 38-33.3-303(1)(b).
14. But see Olympian W. Condo. Ass’n v. Kramer, 
427 So. 2d 1039 (Dist.Ct.App.Fla. 1983) (board 
members appointed by a developer before 
the expiration of the declarant control period 
are not personally liable to the association 
for the existence of, or the failure to correct, 
construction defects allegedly created by the 
developer).
15. Bd. of Managers of Fairways at N. Hills 
Condo. v. Fairway at N. Hills, 603 N.Y.S.2d 867 
(N.Y.App.Div. 1993).
16. Hoover v. Newpro Dev. Inc., No. 917417, 1993 
Mass. Super. LEXIS 67, 1993 WL 818641 (Mass.
Super.Ct. Oct. 1, 1993). In a different case, a 
Massachusetts court held it “will not permit a 
developer to prevail on statute of limitations 
grounds against a condominium trust when 
the trustees [i.e., the board members] the 
developer appointed and continued to employ 
failed timely to sue the developer.” Harris v. 
McIntyre, No. 94-3597-H, 2000 Mass. Super. 
LEXIS 181 at *47 (Mass.Super.Ct. June 27, 2000).
17. Trillium Ridge Condo. Ass’n v. Trillium Links 
& Vill., LLC, 764 S.E.2d 203, 218 (N.C.Ct.App. 

2014).
18. Millennium Square Residential Ass’n v. 2200 
M Street LLC, 952 F.Supp.2d 234 (D.D.C. 2013).
19. Thunderbolt Harbour Phase II Condo. Ass’n, 
Inc. v. Ryan, 757 S.E.2d 189 (Ga.App. 2014). See 
also Clarence L. Martin, P.C. v. Chatham County 
Tax Commr., 574 S.E.2d 407, 409 (Ga.App. 
2002) (in construction defect suit, jury could 
find that sole board member, through date of 
developer’s turnover, breached his fiduciary 
duties to the association by failing to “protect 
corporate property”).
20. Restatement § 6.20, comment b. 
Developers are not required to appoint their 
representatives as board members; they could 
appoint interested homeowners while retaining 
the right to appoint or remove these persons. 
A developer could even relinquish the right to 
appoint or remove board members yet retain 
veto power over certain actions pursuant to 
CRS § 38-33.3-303(5)(b). It is an open question 
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T
he year 2020 was one of upheaval. The 

COVID-19 pandemic and resulting 

economic recession pushed lawyers 

to the brink, both professionally 

and personally, testing their resilience in new 

and unexpected ways. At the same time, a 

nationwide civil rights movement brought 

once-in-a-generation legislative reform in 

Colorado, and a presidential election transferred 

power to another political party. Cumulatively, 

these events led some lawyers to transition to 

new jobs, resulted in others seeking different 

career paths, and forced all to adjust to a “new 

normal” for the practice of law.

Lawyers now find themselves in unchart-

ed territory. The pandemic has created new 

substantive laws and forced lawyers to deal 

with new realities as to where and how they 

practice. These shifts trigger important ethical 

considerations for lawyers, such as whether they 

are equipped to transition from one area of law 

to another, to address new trends or theories in 

the law, or to abandon brick-and-mortar office 

space for the flexibility of a virtual practice.

This article provides a framework for an-

swering such questions under the Colorado 

Rules of Professional Conduct (Rules). It first 

examines Rule 1.1’s duty of competence and the 

consequences of deviating from it. The article 

then discusses issues that may arise when the 

legal profession or a lawyer’s practice changes 

and offers strategies for ethically managing 

those issues. Finally, the article discusses how 

to competently handle technology and practice 

management when running a virtual practice.

Overview of the Duty of Competence
Rule 1.1 states that a lawyer “shall provide 

competent representation to a client. Competent 

representation requires the legal knowledge, 

skill, thoroughness and preparation reasonably 

necessary for the representation.” This was not 

an explicit ethical requirement until the 1970s, 

when the American Bar Association’s (ABA) 

Model Code of Professional Responsibility 

became widely adopted.1

The Rules do not define “competent.”2 Rule 

1.1’s comments, while not binding, provide 

guidance on its meaning and application.3 The 

comments explain that competence requires 

the proficiency of a general practitioner.4 Thus, 

basic skills like analyzing precedent and legal 

drafting are required and expected, while 

special training or prior experience with a legal 

problem is not. A lawyer can provide adequate 

representation in a novel field through study 

or association with “a lawyer of established 

competence.”5 A lawyer’s failure to comply with 

duties under other ethics rules may constitute 

a lack of competence.6 

Deviating from Rule 1.1
There are regulatory consequences for breaching 

Rule 1.1’s duty of competence. Under the Rules, 

the “[f ]ailure to comply with an obligation or 

prohibition imposed by a Rule is a basis for 

invoking the disciplinary process.”7 Whether 

discipline is warranted, and the severity of 

the sanction, depend on the circumstances.8 

Uniform standards and a large body of case law 

offer insight into what sanction might apply.

Colorado courts and the Office of the Pre-

siding Disciplinary Judge (PDJ) rely on the ABA 

Standards for Imposing Lawyer Sanctions (ABA 

Standards)9 when imposing or reviewing sanc-

tions for lawyer misconduct.10 Under the ABA 

Standards, the presumptive sanction depends 

on the lawyer’s mental state, the seriousness of 

This article discusses the ethical duty of competence and how lawyers can 
satisfy it when the legal profession or their practices change.



42     |     C O L OR A D O  L AW Y E R     |     J U LY  2 0 2 1

the misconduct, and the amount of harm to the 

client.11 On one end of the spectrum, lawyers 

who fail to “understand the most fundamental 

legal doctrines or procedures” and cause actual 

or potential injury to a client can be disbarred.12 

On the other end, lawyers who engage in an 

isolated instance of negligence in determining 

their competence to handle a matter and cause 

little or no actual or potential injury to the 

client might receive only an admonishment.13 

Conduct that falls in between generally warrants 

suspension or reprimand.14

Cases involving failures of competence arise 

in Colorado with some frequency. Since 2020, 

a lawyer’s competence was at issue (either in 

charged Rules violations or because the PDJ 

was considering prior misconduct) in at least 

five published disciplinary proceedings.15 Going 

back five years, competence was at issue for the 

same reasons in about 32 PDJ opinions.16 These 

cases reveal that lengthy suspensions—ranging 

from 30 days to an indefinite term, and often 

exceeding one year—are routinely imposed for 

lack of competence.

With some frequency, the lawyer sanctioned 

for breaching the duty of competence ventured 

into a new practice area without making ade-

quate preparations or taking other measures 

to ensure competence. For example, the PDJ 

has sanctioned lawyers who filed actions of 

a type they had never filed before and which 

they admitted they should not have filed,17 

represented clients without properly analyzing 

relevant law and procedures,18 did not affiliate 

with more experienced counsel when repre-

senting a client in a complicated matter outside 

their experience,19 or waded into civil litigation 

involving a technical subject matter despite 

being unfamiliar with it and having experience 

primarily in criminal or immigration matters.20

Violating Rule 1.1 in this manner can result 

in more than regulatory sanctions. Although a 

Rules violation does not by itself give rise to a 

civil cause of action or create a presumption of 

the breach of a legal duty,21 “a lawyer’s violation 

of a Rule may be evidence of breach of the 

applicable standard of conduct,”22 and a lawyer 

who does not “employ that degree of knowledge, 

skill, and judgment ordinarily possessed by 

members of the legal profession” can be liable for 

malpractice.23 The interplay between the Rules 

and the law of legal professional liability—which 

itself is addressed in a whole body of case law—is 

outside this article’s scope.

Competence in Application
The following examples illustrate how issues 

involving competence and other ethical obli-

gations can arise when the legal profession is 

changing or when a lawyer’s practice changes.

COVID-19’s Novel Legal Issues
The COVID-19 pandemic created a number of 

novel employment issues. Consider a lawyer 

who provides general advice to business or 

government clients on matters such as employ-

ment disputes and contract negotiations. As 

the client prepares for its employees to return 

to the office, a new issue arises: It wants to 

explore implementing a COVID-19 vaccination 

requirement for its employees and wants to 

know what could happen if an employee objects 

to this requirement. What might the lawyer do 

to comply with Rule 1.1 in advising the client 

on those topics?

The lawyer must take steps to attain com-

petence in the new subject matter.24 A lawyer’s 

decision to enter a new practice area without 

taking adequate measures to attain competence 

is a key factor that regulatory bodies consider 

in evaluating Rule 1.1 violations.25 The Rules 

advise, and case law confirms, that a lawyer 

can provide competent representation in a 

new field through study or the association with 

a lawyer already competent in the field.26 In 

this situation, consulting counsel competent 

in the areas of health and privacy law might 

be prudent.

Dabbling in a New Practice Area
A lawyer exploring a new practice area must be 

mindful not only of the duty of competence but 

also of related ethical issues. Consider a lawyer 

who decides to represent a client in a matter 

outside of the lawyer’s area of expertise. To attain 

the requisite proficiency, the lawyer consults 

with another lawyer who is more experienced 

in that area, which the Rules and case law 

suggest is sufficient to satisfy the lawyer’s duty 

of competence.27
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But competence is not the only applicable 

ethical requirement. If the more experienced 

lawyer practices at a different firm, the less 

experienced lawyer must also comply with Rule 

1.6’s requirement to protect client confidences 

during the consultation.28 Similarly, the more 

experienced lawyer should be mindful that, 

depending on the depth of the information that 

the less experienced lawyer discloses under 

Rule 1.6, the more experienced lawyer may be 

disqualified from future representations adverse 

to the less experienced consulting lawyer’s 

client.29 Even if there is no prior conflict issue, 

a lawyer-as-witness issue could arise under 

Colo. RPC 3.7.30 Regardless, these examples 

show that lawyers must be mindful that their 

efforts to attain competence can trigger other 

thorny issues.

High Caseloads 
Changing times may cause caseload spikes, 

especially for government and public interest 

lawyers, as witnessed recently. At his February 

18, 2021 State of the Judiciary address, Chief 

Justice Boatright warned of “an unprecedented 

backlog of jury trials.”31 Because the pandemic 

effectively halted in-person trial court pro-

ceedings, a “tsunami of jury trials” awaits.32 

Currently, there are between four and five times 

as many criminal jury trials scheduled than 

are typically tried in a year.33 And  speedy trial 

rights,34 which require prioritization on court 

dockets, complicate this situation.

The forthcoming surge of jury trials will 

no doubt give rise to competence and other 

ethical issues as lawyers are pressed to meet 

deadlines.35 Neither Rule 1.1, which requires 

lawyers to provide competent representation, 

nor Rule 1.3, which requires lawyers to act 

with reasonable diligence, has an exception 

for lawyers with significant caseloads. And 

although a lawyer can avoid appointment by a 

tribunal to represent a client if the representation 

will likely “result in violation of the Rules of 

Professional Conduct or other law,”36 at least one 

lawyer has been sanctioned for seeking to avoid 

representation based on the lawyer’s inability 

to provide competent representation.37 Lawyers 

with high caseloads therefore must consider 

whether they can satisfy their obligations of 

competence and diligence; if they cannot, they 

must reduce their caseloads or withdraw.38 This 

almost certainly would require coordination 

with and approval by supervisors.

Competence in Managing 
Virtual Practice
Rule 1.1’s requirement that a lawyer “shall 

provide competent representation” extends 

beyond substantive legal knowledge and ade-

quate preparation.39 It also requires lawyers to 

keep “abreast of changes . . . in communications 

and other relevant technologies[.]”40 This re-

quirement is particularly salient in the virtual 

environment, where lawyers are being asked to 

both manage their practice and represent their 

clients virtually. Where a lawyer cannot fulfill 

this duty, withdrawal is mandatory.41

The American Bar Association (ABA) Stand-

ing Committee on Ethics and Professional Re-

sponsibility recently published Formal Opinion 

498 on virtual practice.42 That opinion addresses 

ABA Model Rule 1.1’s duty of competence 

requirement as well as the duties of diligence, 

communication, and competence in a virtual 

environment.43 Consistent with this opinion, 

and to ensure competence in a post-COVID-19 

virtual environment, lawyers should incorporate 

the following strategies into their practice.

Ensure Fluency with Web-Based 
Court Proceedings
The advent of WebEx, Zoom, and other video-

conferencing platforms has made virtual court 

appearances and proceedings far easier than 

previously envisioned. Virtual proceedings also 

mandate heightened attention to ethical details. 

Rule 1.3’s diligence requirement neces-

sitates that lawyers must not only engage in 

the usual preparation for court appearances 

(e.g., reviewing the record, reading pertinent 

cases, and analyzing necessary evidence) but 

also become competent in using the neces-

sary videoconferencing platform.44 This likely 

requires, at minimum, knowing how to mute 

and unmute oneself, properly set audio and 

visual properties, turn the video feed on and 

off, and change the display from “speaker” to 

“tile” to ensure that all participants are visible.45 

Lawyers should also review the platform’s 

terms of service to “ensure that using the virtual 

meeting or videoconferencing platform is con-

sistent with the lawyer’s ethical obligations.”46 

Lawyers should access the platforms solely 

through accounts protected by strong passwords, 

and, where feasible, should consider acquiring 

a license for an enterprise (or similar) platform 

that provides greater encryption and security 

than the standard consumer, free-to-use access.47 

Doing so helps protect client information and 

prevents uninvited or unwanted participants 
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from invading client conferences, court appear-

ances, and virtual depositions.

Additionally, because virtual proceedings 

have made out-of-state appearances easier, 

lawyers should be aware of each remote juris-

diction’s requirements concerning admission 

to the bar, temporary practice by out-of-state 

lawyers, and remote virtual practice.48 Virtual 

practice from out of state may constitute the 

unauthorized practice of law, so lawyers must 

familiarize themselves with the jurisdiction’s 

temporary practice rules and affiliate with local 

counsel as necessary.49 

Ensure Confidentiality
Lawyers must ensure that all client commu-

nications remain confidential, even those 

communications transmitted over videocon-

ferencing or other virtual platforms. Rule 1.6 

requires that a lawyer not reveal “information 

relating to the representation of a client,” and 

a lawyer is not alleviated of this duty simply 

because the communication is no longer in 

person. Lawyers must, at a minimum, “make 

reasonable efforts to prevent the inadvertent 

disclosure or unauthorized disclosure of . . . 

information relating to the representation of a 

client.”50 This includes careful use of the “cc” and 

“bcc” email functions. For example, refraining 

from including a client on a cc or bcc list will 

help prevent the client from inadvertently 

hitting “reply all” and disclosing confidential 

information.51 Similarly, paying attention to 

auto fill functions on draft emails will help to 

avoid the inadvertent disclosure of confidential 

information to unintended recipients. 

Reasonable efforts to maintain confiden-

tiality during meetings include holding client 

meetings in private spaces versus public places 

like coffee shops or open coworking spaces; 

using headphones or earbuds during client calls; 

using a separate room away from other house-

hold or office members to communicate with 

clients; ensuring a secure, encrypted connection; 

using a password-protected Wi-Fi network; 

and hosting videoconferences only on secure 

platforms. Absent these types of precautions, 

lawyers place themselves at risk of violating 

Rule 1.6.52 The ABA also recommends disabling 

the listening capacity of smart speakers, virtual 

assistants, and other listening-enabled devices 

(e.g., Alexa) during communications on client 

matters.53

These efforts should ensure that best prac-

tices are employed in the use of the video-

conferencing software. Indeed, the COVID-19 

pandemic brought with it an increase in the 

risk of teleconference and online platform 

hacking.54 The Pennsylvania Bar Association 

recently published the following best practices 

for videoconferencing security: 

 ■ Do not make meetings public.

 ■ Require a meeting password or use other 

features that control admittance of guests.

 ■ Do not share a link to a conference on 

an unrestricted publicly available social 

media post.

 ■ Provide the meeting link directly to specific 

people.

 ■ Manage screen-sharing options, such as 

allowing only the host to share a screen.

 ■ Ensure that users are using the most 

up-to-date software.55 

Additionally, lawyers should ensure that any 

virtual document and data exchange platforms, 

as well as client emails, are secure, appropriately 

archived, and encrypted as necessary.56

Lawyers appearing virtually in out-of-state 

proceedings should also research and address 

conflict-of-law issues concerning confidentiality 

of attorney-client or other communications. 

For example, in the non-virtual context, the 

Tenth Circuit permitted discovery of media-

tion communications that would have been 

confidential under Colorado law because the 

lawsuit was filed in Wyoming, which did not 

afford the same protections.57 

Ensure Proper Supervision of Subordinate 
Lawyers and Nonlawyers
Rules 5.1 and 5.3 make lawyers responsible for 

actions of their subordinate staff and nonlawyer 

assistants.58 Lawyers who transition their practice 

to a virtual environment with legal assistants, 

associates, and other subordinate employees 

must “adopt and tailor policies and practices” to 

ensure that the managing lawyer’s ethical obli-

gations of supervision are satisfied.59 This duty 

requires regular interaction with other partners, 

associates, legal assistants, and paralegals. This 

interaction allows managing and supervising 

lawyers to confirm compliance with ethical 

obligations. It also allows managing lawyers to 

check in on the mental health and well-being 

of their team members—a matter of significant 

importance as the legal profession transitions 

out of the pandemic lockdown and begins to 

deal with its aftermath.60 

The duty of supervision has particular 

significance when mentoring and training 

new lawyers.61 Lack of competence may be a 

particular problem for new or inexperienced 

lawyers, solely due to their inexperience. As 

noted above, inexperienced lawyers are more 
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likely to violate Rule 1.1’s duty of competence 

without appropriate oversight, so their access 

to experienced lawyers helps ensure that all 

lawyers’ ethical obligations are satisfied.

Conclusion
Even in normal times, the legal profession is 

challenging. As substantive law requirements 

and the practice model change, lawyers must 

be especially mindful of their ethical duty to 

acquire competence in novel or unfamiliar 

areas. Fortunately, lawyers can avoid some 

of the most common pitfalls by following the 

strategies outlined above. 
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NOTES

1. Bennett and Gunnarsson, Annotated 
Model Rules of Professional Conduct 21 
(ABA 9th ed. 2019) (noting that competence 
under the Model Rules is broken into four 
“ingredients—knowledge, skill, thoroughness, 
and preparation.”). See also ABA Model Code 
DR 6-101(A) (1969) (providing that lawyers 
“shall not” handle a matter they know or 
should know they are not competent to handle 
without associating with a competent lawyer, 
handle a matter without adequate preparation, 
or neglect a matter entrusted to them). 
2. See Colo. RPC 1.0.
3. Colo. RPC Scope [14].
4. Colo. RPC 1.1, cmt [1] (listing “relevant 
factors” for determining “whether a lawyer 
employs the requisite knowledge and skill in a 
particular matter”).
5. Colo. RPC 1.1, cmt. [2].
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6. See Bennett and Gunnarsson, supra note 1 
at 26.
7. Colo. RPC Scope [19].
8. Id.
9. Am. Bar Ass’n, Annotated Standards for 
Imposing Lawyer Sanctions (2015 ed.) (ABA 
Standards).
10. E.g., People v. Felker, 770 P.2d 402, 406–08 
(Colo. 1989) (noting that the ABA Standards 
“provide guidelines to be used by courts in 
imposing sanctions following a determination 
of lawyer misconduct” and citing ABA Standard 
4.53, among other standards, to determine the 
appropriate sanction); People v. Ziankovich, 474 
P.3d 253, 258 (Colo. O.P.D.J. 2020) (relying on 
ABA Standards to determine the sanction for 
misconduct); People v. Bernal, 452 P.3d 270, 
272–73 (Colo. O.P.D.J. 2019) (same).
11. ABA Standards 4.51–4.54.
12. ABA Standard 4.51. See also, e.g., People 
v. Varallo, 61 P.3d 38, 41–42 (Colo. O.P.D.J. 
2002) (disbarring a lawyer for a pattern of 
incompetence and neglect).
13. See generally ABA Standard 4.54.
14. ABA Standards 4.52 (“Suspension is 
generally appropriate when a lawyer engages 
in an area of practice in which the lawyer 
knows he or she is not competent, and causes 
injury or potential injury to a client.”) and 
4.53 (reprimand is appropriate when a lawyer 
“demonstrates failure to understand relevant 
legal doctrines or procedures and causes 
injury or potential injury to a client” or “is 
negligent in determining whether he or she is 
competent to handle a legal matter and causes 
injury or potential injury to a client”). See also 
People v. Cole, 293 P.3d 604, 615–16 (Colo. 
O.P.D.J. 2011) (citing ABA Standards 4.52 and 
4.53 and imposing a 90-day suspension on a 
lawyer whose Rule 1.1 violation “caused serious 
potential injury,” rather than “significant actual 
injury”).
15. People v. Maynard, No. 20PDJ018, 2021 
WL 1096659 (Colo. O.P.D.J. Jan. 7, 2021) 
(considering a prior Rule 1.1 violation and 
disbarring the lawyer); People v. Efe, 477 P.3d 
807 (Colo. O.P.D.J. 2020) (finding a violation 
of Rule 1.1, among other rules, and imposing 
a one-year suspension); People v. Field, No. 
20PDJ047, 2020 WL 4920987 (Colo. O.P.D.J. 
July 27, 2020) (finding a violation of Rule 1.1, 
among other rules, and imposing a suspension 
of one year and one day); People v. Schaeffer, 
No. 20PDJ040, 2020 WL 4050234 (Colo. 
O.P.D.J. June 24, 2020) (finding a violation of 
Rule 1.1, among other rules, and imposing a six-
month suspension, with part of the suspension 
to be stayed upon the completion of 
probation); People v. Goff, No. 20PDJ032, 2020 
WL 3414800 (Colo. O.P.D.J. May 29, 2020) 
(finding a violation of Rule 1.1, among other 
rules, and imposing an 11-month suspension).
16. To be clear, these cases also involved 
violations of other Rules. See Maynard, 2021 
WL 1096659; Efe, 477 P.3d 807; Field, 2020 
WL 4920987; Schaeffer, 2020 WL 4050234; 
Goff, 2020 WL 3414800; People v. Streker, 
No. 19PDJ063, 2019 WL 4571820 (Colo. O.P.D.J. 
Aug. 21, 2019) (public censure for Rules 
violations); People v. Elinoff, No. 19PDJ004, 

2019 WL 3943022 (Colo. O.P.D.J. Aug. 
6, 2019) (180-day suspension for Rules 
violations); People v. Pope, No. 18PDJ004, 
2018 WL 4002131 (Colo. O.P.D.J. July 19, 2018) 
(six-month suspension for Rules violations); 
People v. Andrews, No. 18PDJ034, 2018 
WL 3476473 (Colo. O.P.D.J. July 10, 2018) 
(six-month suspension for Rules violations); 
People v. Belair, 413 P.3d 357 (Colo. O.P.D.J. 
2018) (disbarring lawyer for Rules violations); 
People v. Rose, No. 18PDJ006, 2018 WL 998513 
(Colo. O.P.D.J. Feb. 12, 2018) (three-year 
suspension for Rules violations); People v. 
Braham, 409 P.3d 655 (Colo. O.P.D.J. 2017) 
(disbarring lawyer for Rules violations); People 
v. Calvert, No. 17PDJ070, 2017 WL 4750708 
(Colo. O.P.D.J. Oct. 12, 2017) (public censure 
for Rules violations); People v. Kaufman, 
Nos. 16PDJ004, 17PDJ023, 2017 WL 4173807 
(Colo. O.P.D.J. Sept. 19, 2017) (three-year 
suspension for Rules violations); People v. 
Thai Soo Kim, No. 17PDJ061, 2017 WL 4173684 
(Colo. O.P.D.J. Aug. 24, 2017) (public censure 
for Rules violations); People v. Vanderhoofven, 
No. 16PDJ076, 2017 WL 3588714 (Colo. O.P.D.J. 
Aug. 18, 2017) (suspending lawyer for an 
indefinite term for Rules violations); People v. 
Flores, No. 17PDJ045, 2017 WL 3113418 (Colo. 
O.P.D.J. June 22, 2017) (nine-month suspension 
for Rules violations); People v. Taggart, 470 
P.3d 699 (Colo. O.P.D.J. 2017) (two-year 
suspension for Rules violations); People v. 
Bontrager, 407 P.3d 1235 (Colo. O.P.D.J. 2017) 
(nine-month suspension for Rules violations); 
People v. Sunoo, No. 16PDJ083, 2017 WL 
1426733 (Colo. O.P.D.J. Apr. 3, 2017) (three-year 
suspension for Rules violations); People v. 
Rose, No. 17PDJ008, 2017 WL 691599 (Colo. 
O.P.D.J. Feb. 17, 2017) (30-day suspension for 
Rules violations); People v. Sarpong, 470 P.3d 
1075 (Colo. O.P.D.J. 2017) (disbarring lawyer 
for Rules violations); People v. Ward, 470 P.3d 
1053 (Colo. O.P.D.J. 2017) (disbarring lawyer 
and considering a prior Rule 1.1 violation); 
People v. Carlson, 470 P.3d 1016 (Colo. O.P.D.J. 
2016) (disbarring lawyer for Rules violations); 
People v. Romero, No. 16PDJ057, 2016 WL 
7383813 (Colo. O.P.D.J. Dec. 9, 2016) (one-year 
suspension for Rules violations); People v. 
Al-Haqq, 470 P.3d 885 (Colo. O.P.D.J. 2016) 
(24-month suspension for Rules violations); 
Brenner v. People, 470 P.3d 679 (Colo. O.P.D.J. 
2016) (denying petition for reinstatement and 
considering a prior Rule 1.1 violation); West 
v. People, 470 P.3d 670 (Colo. O.P.D.J. 2016) 
(same); People v. Sadler, No. 15PDJ087, 2016 
WL 1120768 (Colo. O.P.D.J. Mar. 22, 2016) 
(suspending lawyer for one year and one day 
for Rules violations); Christman v. People, 
367 P.3d 1204 (Colo. O.P.D.J. 2016) (denying 
petition for reinstatement and considering 
a prior Rule 1.1 violation); People v. Harrison, 
No. 15PDJ020, 2016 WL 687199 (Colo. O.P.D.J. 
Feb. 8, 2016) (six-month suspension for Rules 
violations); People v. Tinder, No. 15PDJ082, 
2016 WL 687210 (Colo. O.P.D.J. Jan. 26, 2016) 
(suspending lawyer for one year and one day 
for Rules violations).
17. Rose, 2017 WL 691599 at *1.
18. Bontrager, 407 P.3d at 1271.
19. Cole, 293 P.3d at 612.
20. People v. Baca, 363 P.3d 211, 213 (Colo. 

O.P.D.J. 2015).
21. Colo. RPC, Scope [20]. 
22. Id.
23. Hopp & Flesch, LLC v. Backstreet, 123 P.3d 
1176, 1183 (Colo. 2005) (quoting Bebo Constr. 
Co. v. Mattox & O’Brien, P.C., 990 P.2d 78, 83 
(Colo. 1999)). 
24. See In re Fisher, 202 P.3d 1186, 1194 (Colo. 
2009) (affirming a finding of a Rule 1.1 violation 
by a lawyer who represented a client in a 
matter outside the lawyer’s traditional practice 
area and who did not take sufficient steps to 
attain competence).
25. See, e.g., Baca, 363 P.3d at 217 (considering 
a lawyer’s lack of experience in civil matters in 
sanctioning the lawyer for a violation of Colo. 
RPC 1.1); Cole, 293 P.3d at 612–13 (highlighting 
the fact that the case in which the lawyer’s 
competence was at issue was that lawyer’s 
“first case” in that subject matter).
26. Colo. RPC 1.1, cmt. [2]. See also, e.g., 
Al-Haqq, 470 P.3d at 902 (considering a 
lawyer’s failure to consult with an experienced 
immigration lawyer or perform adequate 
research before representing a client in an 
immigration matter).
27. See Colo. RPC 1.1, cmt. [2]. See also, e.g., 
Cole, 293 P.3d at 612 (admonishing a lawyer 
for having “failed to affiliate with a more 
experienced practitioner”); Romero, “The Four 
“Cs” of Courtroom Presentation,” 35 Colo. Law. 
81, 82 (July 2006) (“If an attorney is appearing 
before a specialty court, or is acting as the 
attorney for a litigant in a highly specialized 
area of law, he or she should seek competent 
co-counsel.”).
28. See Colo. RPC 1.6(a) (“A lawyer shall 
not reveal information relating to the 
representation of a client unless the client 
gives informed consent, the disclosure is 
impliedly authorized in order to carry out the 
representation, or the disclosure is permitted 
by [Rule 1.6(b)].”).
29. In these circumstances, if the less 
experienced lawyer discloses extensive 
information protected by Rule 1.6(a), an 
attorney-client relationship might be created 
between the client and the more experienced 
lawyer if the client reasonably assumes the 
more experienced lawyer has provided the 
client legal advice. As a result, the more 
experienced lawyer might encounter either 
a Rule 1.7(a)(1) or 1.9(a) conflict if the lawyer 
later takes a position adverse to the client, 
regardless of whether there still exists an 
attorney-client relationship.
For example, if the more experienced lawyer 
later appeared on the other side of a case 
arising out of the less experienced lawyer’s 
advice, the more experienced lawyer might 
have a Rule 1.7(a)(1) conflict. If that lawyer 
instead took a position materially adverse to 
the former client in a different but substantially 
related matter, the lawyer might have a Rule 
1.9(a) conflict. There are numerous articles 
describing situations that might give rise 
to these so-called “accidental clients.” See, 
e.g., Martyn, “Accidental Clients,” 33 Hofstra 
L. Rev. 913 (2005); Hoy, “Watch What You 
Say: Avoiding the Accidental Attorney-Client 
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Relationship,” 93 Ill. B.J. 22 (Jan. 2005).
30. See Colo. RPC 3.7(a) (subject to certain 
exceptions, a “lawyer shall not act as advocate 
at a trial in which the lawyer is likely to be a 
necessary witness”).
31. Chief Justice Boatright, Colo. Supreme 
Court, State of the Judiciary at 16 (Feb. 18, 
2021), https://www.courts.state.co.us/userfiles/
file/Media/Education/State%20of%20the%20
Judiciary%20Feb_%2018%202021%20BDB.pdf.
32. Id. at 16–17.
33. See id. at 16.
34. See id. at 17 (discussing the statutory right 
to trial within six months of a not guilty plea). 
See also CRS § 18-1-405 (providing a six-month 
speedy trial right).
35. Another related issue, the Sixth Amendment 
right to effective assistance of counsel, is 
beyond the scope of this article.
36. Colo. RPC 6.2(a).
37. See In re Roose, 69 P.3d 43 (Colo. 2003) 
(affirming finding of ethics rules violations 
based on, among other things, a lawyer’s 
refusal to proceed with trial on the basis that 
she was inexperienced with jury trials and could 
not competently represent her client).
38. Colo. RPC 1.3, cmt. [2] (“A lawyer’s work 
load must be controlled so that each matter 
can be handled competently.”); Colo. RPC 
1.16(a)(1) (providing that a lawyer “shall not 
represent a client” or “shall withdraw from the 
representation of a client” if “the representation 
will result in violation of the Rules of 
Professional Conduct or other law”). 
39. Colo. RPC 1.1.
40. Colo. RPC 1.1, cmt. [8].
41. Colo. RPC 1.16(a)(1) (requiring a lawyer 
to withdraw where “the representation will 
result in violation of the Rules of Professional 
Conduct or other law[.]”). 
42. ABA Comm. on Ethics and Prof’l 
Responsibility, Formal Op. 498 (2021) (ABA 
Formal Op. 498).
43. Id. at 2.
44. See Colo. RPC 1.1, cmt. [8].
45. Courts across the country have attempted 
to make this process as user-friendly and 
accommodating as possible. Colorado courts, 
for example, have issued WebEx instructions 
for participants in court hearings held by video. 
E.g., 17th Judicial District, 17th J.D. Webex 
Instructions for Court Hearing Participants 
(Nov. 12, 2020), https://www.courts.state.co.us/
userfiles/file/Court_Probation/17th_Judicial_
District/Adams/17th%20JD%20WebEx%20
Instructions%20for%20Participants.pdf.
46. ABA Formal Op. 498, supra note 42 at 5.
47. Id.
48. See ABA Comm. on Ethics and Prof’l 
Responsibility, Formal Op. 495 (2020) (ABA 
Formal Op. 495) (explaining that whether 
remote practice of law violated Model Rule 5.5 
is determined based on the rules applicable in 
the jurisdiction in which the remote practice 
occurs). 
49. See Colo. RPC 5.5(a) (prohibiting practice 
of law in Colorado without a license); ABA 

Model Rule of Prof’l Conduct 5.5(a) (same). 
See also ABA Formal Op. 495, supra note 48 
(discussing ethical considerations for a lawyer 
working remotely). 
50. Colo. RPC 1.6(c).
51. See, e.g., Alaska Bar Ass’n, Ethics Op. 2018-1 
at 2–3 (2018) (explaining that lawyers should 
avoid using “cc” or “bcc” to include clients 
on emails to avoid risk of client hitting “reply 
all” to respond to the lawyer); Ky. Bar Ass’n, 
Formal Ethics Op. KBA E-442 at 3 (2017) 
(recommending forwarding emails to clients 
rather than ‘‘ccing’’ or ‘‘bccing’’ them). Alaska 
R. Prof’l Conduct 1.6 and Ky. SCR 3.130(1.6) are 
analogous to Colo. RPC 1.6.
52. See, e.g., CBA Formal Ethics Op. 90 (rev. 
2018) (setting out methods of ensuring that 
client confidences are secure).
53. ABA Formal Op. 498, supra note 42 at 6. 
See also Lidstone Jr., “Can Attorneys Guarantee 
Confidentiality in the Era of Smartphones 
and Voice-Activiated Devices?,” CBA Bus. 
Law Section Newsletter (June 2019), https://
www.cobar.org/Portals/COBAR/Repository/
Sections/business/Client_Confidentiality_
and_Voice_Activated_Devices_Lidstone_
June_2019_Newsletter.pdf (summarizing trends 
in voice-activated technology and providing 
suggestions for securing voice-activated 
devices to comply with Colo. RPC 1.6). 
54. See Fed. Bureau of Investigation, 
Cyber Actors Take Advantage of COVID-19 
Pandemic to Exploit Increased Use of Virtual 
Environments (Apr. 1, 2020), https://www.ic3.
gov/Media/Y2020/PSA200401 (identifying 
techniques cyber actors employ to exploit 
telework vulnerabilities); U.S. Attorney’s Office, 
E.D. Mich., Federal, State, and Local Law 
Enforcement Warn Against Teleconferencing 
Hacking During Coronavirus Pandemic (Apr. 
3, 2020), https://www.justice.gov/usao-edmi/
pr/federal-state-and-local-law-enforcement-
warn-against-teleconferencing-hacking-during 
(warning of “Zoom-bombing,” in which 
a person disrupts a video conference by 
displaying offensive or harmful content, and 
offering tips to mitigate teleconferencing 
threats); Setera, Fed. Bureau of Investigation, 
FBI Warns of Teleconferencing and Online 
Classroom Hijacking During COVID-19 
Pandemic (Mar. 30, 2020), https://www.fbi.
gov/contact-us/field-offices/boston/news/
press-releases/fbi-warns-of-teleconferencing-
and-online-classroom-hijacking-during-covid-
19-pandemic (same).
55. Pa. Bar Ass’n Comm. on Legal Ethics and 
Prof’l Resp., Formal Op. 2020-300 at 12 (2020). 
See also ABA Formal Op. 498, supra note 42 at 
5 n.21 (citing same as authority). 
56. See ABA Comm. on Ethics and Prof’l 
Responsibility, Formal Op. 477R (2017) 
(concerning securing communication of 
protected client information and advising that 
transmission of information related to the 
representation of a client over the internet may 
be accomplished without violating the Model 
Rules of Professional Conduct where the lawyer 
has undertaken reasonable efforts to prevent 
inadvertent or unauthorized access). 
57. See, e.g., Larson v. Larson, 687 F. App’x 

695 (10th Cir. 2017) (not published) (affirming 
order allowing discovery of confidential 
mediation communications under Wyoming 
law even though the parties had mediated 
in Colorado and agreed that mediation-
related communications “are confidential by 
this agreement and the Colorado Dispute 
Resolution Act”). See also Matter of People v. 
PriceWaterhouseCoopers, LLP, 150 A.D.3d 578 
(N.Y.App.Div. 2017) (applying New York law, 
which does not recognize an accountant-client 
privilege, despite the appellants’ argument that 
the communications at issue occurred in Texas, 
which does recognize such a privilege).
58. See Colo. RPC 5.1 (placing on managing 
and supervising lawyers the duty to “make 
reasonable efforts to ensure” that other lawyers 
conform to the Rules of Professional Conduct); 
Colo. RPC 5.3 (imposing same duty as to 
nonlawyer assistants). 
59. ABA Formal Op. 498, supra note 42 at 6. 
60. See Sanders, “Pandemic Fuels Mental 
Health Crisis for Young Attorneys,” Law 360 
(Jan. 25, 2021), https://www.law360.com/
articles/1346967/pandemic-fuels-mental-
health-crisis-for-young-attorneys (observing 
that “[o]ften isolated from friends and family, 
less-established lawyers may lack the same 
support structures that law firm leaders, 
partners or older colleagues benefit from, 
making them more susceptible to depression, 
anxiety, stress, substance use and other mental 
health struggles that are already pervasive 
in the legal profession”); Krill et al., “The 
Prevalence of Substance Use and Other Mental 
Health Concerns Among American Attorneys,” 
10 J. Addiction Med. 46, 51 (Jan./Feb. 2016) 
(concluding that lawyers in their first 10 years 
of practice are most susceptible to behavioral 
health problems and demonstrate the highest 
incidence of these problems, including alcohol 
use disorders).
61. This is at least in part because recent law 
school graduates typically have very little 
practical experience. See Getches, “What’s New 
in Legal Education—Experiential Learning,” 
38 Colo. Law. 13, 13–14 (Apr. 2009) (noting 
criticisms that law schools give inadequate 
attention to preparing law students to practice 
law).
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S
ince March 2020, businesses large 

and small have suffered monumental 

financial losses because of COVID-19. 

The pandemic prompted governmental 

actions that have resulted in intermittent and 

sometimes permanent business shutdowns. 

Consequently, many affected businesses have 

made insurance claims to cover their losses. 

This article addresses business interruption 

coverage and insurance claims made under that 

coverage due to the COVID-19 pandemic and 

resulting state and local governmental actions. It 

explains how to analyze coverage and discusses 

recent COVID-19 business interruption lawsuits.

The Current Environment
The first major governmental action in Colorado 

occurred on March 16, 2020, when the Colorado 

Department of Public Health and Environment 

(CDPHE) issued a public health order,1 stating 

in part:

The Colorado Department of Public Health 

and Environment (CDPHE) is working to 

stop the spread of novel coronavirus 2019 

(COVID-19). . . . [It is] necessary to imple-

ment emergency measures to close down all 

bars, restaurants, theaters, gymnasiums and 

casinos in Colorado in an effort to protect 

and preserve the public health.

Subsequent stay-at-home orders prohibited 

nonessential movement by all residents. Today, 

many businesses remain closed or operate at 

partial capacity. Those businesses experiencing 

shutdowns and slowdowns that turned to their 

insurers for commercial property coverage for 

business losses have faced mixed results, and 

many have filed suit in federal or state courts to 

obtain coverage. Nationwide, as of April 2021:2 

 ■ Over 1,700 COVID-19 business interrup-

tion lawsuits have been filed, and that 

number continues to grow.

 ■ Courts have granted insurers’ motions to 

dismiss COVID-19 business interruption 
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lawsuits with prejudice 264 times and 

without prejudice 36 times.3

 ■ Courts have denied insurers’ motions to 

dismiss on 49 occasions.4 

 ■ Courts have granted seven summary 

judgment motions for policyholders and 

15 such motions for insurers.5 

Litigation is just beginning, and many claims 

are sure to follow. Practitioners contemplating 

business interruption actions must understand 

how to evaluate the coverage landscape.

Evaluating Business 
Interruption Claims 
Analyzing an insurance policy is a lot like assem-

bling a jigsaw puzzle: one missing piece leads 

to a frustratingly incomplete result. And just as 

randomly forcing pieces together won’t conjure 

the desired puzzle box image, assembling an 

insurance policy in a haphazard fashion won’t 

result in the client’s full coverage picture. To 

successfully assemble the coverage puzzle, 

practitioners should follow the steps and heed 

the practice pointers below.  

Step 1: Obtain a Copy of the 
Complete Policy
The first step in solving a jigsaw puzzle is to take 

all the puzzle pieces out of the box and arrange 

them in a coherent order. Like the puzzler sorting 

pieces, the practitioner evaluating coverage 

must collect the parts of the policy and sort 

them logically. The policy includes the decla-

rations (the declarations of the policy period 

in which the loss occurred list all applicable 

forms within that policy), coverage forms, 

and all endorsements. The practitioner must 

ensure that the forms and endorsements match 

the declaration’s list of these items. Once the 

policy’s parts are sorted out, the practitioner’s 

coverage puzzle assembly begins. 

As a threshold matter, the practitioner must 

determine whether the  commercial property 

insurance coverage is “all risks” or “named 

risks.” An all risks policy provides coverage for 

any incident that the insurance policy does 

not specifically exclude. It offers much broader 

protection than a named risks policy, which only 

covers incidents the policy specifically enumer-

ates. However, the term “all risks coverage” is 

somewhat misleading because all insurance 

policies contain several exclusions. In a named 

risks policy, the policyholder agrees that the 

insurance company is responsible only for losses 

related to the policy’s specifically identified 

risks. Named risks often include vandalism, 

fire, lightning, wind damage, explosions, falling 

objects that damage the exterior of the property, 

frozen pipes, ice and snow damage, theft, and 

accidental water damage.

Practice Pointer: The complete list of 

coverage forms, including business interrup-

tion coverage, is typically listed in the policy’s 

declarations. To ensure you have the entire 

policy, request a certified copy of the policy 

from the insurer. 

Step 2: Know the Law on Insurance Policy 
Interpretation
Insurance contracts are construed in accordance 

with general contract law.6 Courts interpret 

the language of insurance contracts according 

to their plain and ordinary meaning.7 “When 

the language used in a contract is plain and 

its meaning is clear, the agreement must be 

enforced as written.”8 Courts do not rewrite 

clear and unambiguous policy provisions.9 

Exclusionary terms must also be construed 

according to their plain and apparent meaning.10 

A term is ambiguous when it is reasonably 

susceptible of more than one meaning.11 If an 

insurance policy’s limitation or exclusion is 

unambiguous, courts will enforce that limitation 

or exclusion.12 The insured generally bears the 

burden of proving that coverage for a particular 

cause of loss is triggered, and the insurer bears 

the burden of showing an exclusion applies in 

a particular case and that it is not subject to 

any other reasonable interpretation.13 If the 

insurer shows that the exclusion applies, the 

burden shifts back to the insured to prove the 

applicability of an exception to the exclusion.14 

An insurer cannot be liable beyond the scope of 

risks covered in the policy.15 When interpreting 

insurance contracts, courts will not force an 

ambiguity to resolve it against an insurer.16 And 

courts may not make a new contract between 

the insurer and the insured.17

Practice Pointer: Once all potentially 

relevant policy terms are identified, review 

Colorado case law to determine whether any 

policy provisions have been previously analyzed 

under Colorado law. Some provisions may be 

ambiguous, and some may be void for violation 

of a statute or as against public policy. 

Step 3: Consider the Coverage Grants
Businesses generally obtain coverage for 

business losses as part of their commercial 

property insurance policies. While many pol-

icies include standard language derived from 

Insurance Services Organization (ISO) forms, 

others vary, sometimes significantly, from 

“
The policy includes 

the declarations (the 
declarations of the 

policy period in which 
the loss occurred list 
all applicable forms 
within that policy), 
coverage forms, and 

all endorsements. 
The practitioner must 
ensure that the forms 

and endorsements 
match the declaration’s 

list of these items.   

”
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those forms. Commercial property insurance 

typically includes business income and extra 

expense or business interruption coverage, civil 

authority coverage, additional business income 

coverage, and contingent business income or 

contingent business interruption coverage. This 

article references ISO forms in most instances. 

The ISO “special form” commercial property 

insurance agreement coverage grant provides:

We will pay for direct physical loss of or 

damage to Covered Property at the premises 

described in the Declarations caused by or 

resulting from any Covered Cause of Loss.18

“Covered Property” under the ISO form 

includes the building identified in the decla-

rations, the policyholder’s business personal 

property, and the personal property of others.19 

By using this form, the insurer agrees to pay 

for direct physical loss of or damage to such 

things as structures, buildings, equipment, 

furniture, inventory, supplies, and fixtures 

at the premises caused by or resulting from 

a covered cause of loss. As this is an all risks 

policy, the next step requires determining 

what is a “covered cause of loss.” To that end, 

the policy’s section on “causes of loss” must 

be located and reviewed. This is usually on a 

different form or in a different section than the 

commercial property insurance agreement.

The ISO “Causes of Loss—Special Form” 

policy form states that “[w]hen Special is shown 

in the Declarations, Covered Cause of Loss 

means direct physical loss unless the loss is 

excluded or limited in this policy.”20 Given 

that a Covered Cause of Loss means “direct 

physical loss unless excluded or limited” by 

the policy, the inclination may be to search 

for the exclusions next. But that would be like 

trying to match all the dark colors of the puzzle 

together without first separating the dark edge 

pieces from the dark middle pieces. So far, the 

only fact determined is that the commercial 

property policy provides coverage for physical 

loss or damage at the premises. These two 

forms are simply the starting place; they do not 

extend coverage to business income losses and 

extra expenses. 

If the policyholder purchased business 

income loss coverage, a separate form then 

extends coverage for those financial losses 

caused by direct physical loss or damage. This 

coverage is commonly provided through the 

ISO “Business Income (and Extra Expense) 

Coverage Form,” which provides:

We will pay for the actual loss of Business 

Income you sustain due to the necessary 

“suspension” of your “operations” during 

the “period of restoration”.  The “suspension” 

must be caused by direct physical loss of 

or damage to property at premises which 

are described in the Declarations and for 

which a Business Income Limit Of Insurance 

is shown in the Declarations. The loss or 

damage must be caused by or result from 

a Covered Cause of Loss . . . .21

Under this form, the insurer agrees to pay 

for loss of business income incurred due to 

necessary “suspension” of the policyholder’s 

“operations” during the “period of restoration.” 

“Suspension” is defined as (1) “[t]he slowdown 

or cessation of your business activities”; or (2) 

“that part or all of the described premises is 

rendered untenantable, if coverage for Business 

Income ‘Rental Value’ applies.”22

Business interruption coverage, which 

replaces income lost if business is halted due to 

direct physical loss or damage, often becomes 

an issue with COVID-19 claims. This type of 

insurance also covers operating expenses; a 

move to a temporary location, if necessary; and 

payroll, tax, and loan payments. The amount 

payable is usually based on the business’s past 

financial records. Coverage lasts until the end 

of the business interruption period, as deter-

mined by the insurance policy. Typically, the 

business interruption period is 30 days, but some 

endorsements extend that period to 360 days. 

Most business interruption insurance policies 

define this period as the date that the covered 

peril began until the date that the damaged 

property is physically repaired and returned 

to the same condition that existed before the 

disaster. There may also be a waiting period of 

48 to 72 hours. The waiting period is the number 

of hours that must pass after a covered physical 

loss before the business interruption coverage 

starts to pay.

Business interruption insurance is triggered 

only if the cause of the business income loss is 

covered in the underlying property/casualty 

policy. The policyholder’s business must have 

stopped or slowed down because of direct 

physical loss of or damage to the covered prop-

erty, and the loss or damage must result from 

a covered cause of loss, for example, where 

the restaurant policyholder sustains a fire loss 

and cannot operate until building repairs are 

made. If it takes one month to make repairs, 

the insurer may offer the insured an amount 

for the one-month period to make necessary 

payroll, tax, and loan payments. 

In addition, civil authority coverage often 

comes into play in situations like the current 
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“
When a direct physical 

loss is at issue, some 
courts have found that 

a direct physical loss 
requires a change in 

the business’s physical 
structure.  Others have 

decided that a direct 
physical loss occurs 
when the property is 

rendered uninhabitable 
or unusable with no 
physical structural 

changes.     

”
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COVID-19 environment. The ISO “Business 

Income (and Extra Expense) Coverage Form” 

grants this coverage: 

When a Covered Cause of Loss causes dam-

age to property other than property at the 

described premises, we will pay for the actual 

loss of Business Income you sustain and 

necessary Extra Expense caused by action 

of civil authority that prohibits access to the 

described premises, provided that both of 

the following apply:

(1) Access to the area immediately surround-

ing the damaged property is prohibited by 

civil authority as a result of the damage, and 

the described premises are within that area 

but are not more than one mile from the 

damaged property; and

(2) The action of civil authority is taken in 

response to dangerous physical conditions 

resulting from the damage or continuation 

of the Covered Cause of Loss that caused 

the damage, or the action is taken to enable 

a civil authority to have unimpeded access 

to the damaged property.23 

Civil authority coverage is triggered when a 

“Covered Cause of Loss” harms property other 

than the insured’s property at the “described 

premises.” If there is damage to property other 

than property at the described premises, the 

insurer agrees to pay covered damages caused 

by a civil authority’s action that prohibits access 

to the described premises. A “Covered Cause of 

Loss” is a direct physical loss or damage unless 

the loss is excluded or limited in the policy. 

The ISO policy form only requires damage 

to property, not necessarily “direct physical 

damage.” 

Civil authority coverage addresses events 

such as a tornado, where authorities cordon off 

an entire hard-hit area. This area might include 

businesses that sustained little or no physical 

damage but whose revenue would nevertheless 

be impacted by the civil authority order. 

The governmental shutdown and slow-

down orders issued in response to COVID-19 

may also trigger civil authority coverage. To 

determine whether this coverage applies, the 

practitioner should consider whether the above 

conditions for civil authority coverage are met. 

Few closures based on governmental action 

taken in response to the COVID-19 pandemic 

will provide a basis for coverage under civil 

authority provisions unless access to the specific 

property is “prohibited.”

Lastly, some policies include contingent 

business income coverage. This insurance 

covers the insured’s business losses resulting 

from loss, damage, or destruction of property 

owned by others, if this cause of damage to 

the supplier or customer is of the type covered 

by the policyholder’s own property policy. 

Essentially, contingent business income coverage 

extends business income coverage by protecting 

the policyholder against the suppliers’ issues 

and problems.24 For example, if a business 

that sells custom wood furniture gets most 

of its wood from a neighboring lumberyard 

and that lumberyard’s stock is destroyed in a 

fire, the furniture business will experience a 

major interruption until it secures a new wood 

supplier. If the furniture business sustains lost 

revenue because it can’t fulfill orders, contingent 

business income insurance may cover those 

financial losses. 

In identifying where business interruption 

coverage may be located in the policy and the 

potential scope of coverage, the practitioner has 

completed the coverage puzzle’s edging. Now 

it is time to dive into the heart of the puzzle. In 

COVID-19 claims and lawsuits, one of the main 

substantive disputes arises over the meaning 

of “direct physical loss or damage” within the 

coverage grant. 

Practice Pointer: Policy terms are often in 

quotations, bold, or both. Usually, this means 

there is an associated definition with that term. 

Definitions may be located in various places 

within the policy. Typically, there is a separate 

definitions section in the policy, but endorse-

ments may amend how a term or phrase is 

defined. 

What is “Direct Physical Loss 
or Damage?”
To trigger business income coverage, (1) the 

“suspension” must be caused by direct physical 

loss of or damage to the described premises, and 

(2) the damage or loss must result from a Covered 

Cause of Loss. The phrase “direct physical loss 

or damage” is not defined in policy forms. 

Colorado case law is sparse on the meaning 

of “direct physical loss.” In Western Fire Insurance 

Co. v. First Presbyterian Church,25 the Colorado 

Supreme Court held that a direct physical loss 

occurred and coverage was triggered where au-

thorities closed a building after gasoline fumes 

seeped into it and made its use unsafe. Thus, 

the loss of use resulting from the infiltration of 

an intangible substance can be a physical loss 

where a building is not demonstrably altered 

but its function is eliminated. No federal or state 

Colorado cases have cited Western Fire for this 

proposition. But cases in other jurisdictions have 

referred to or relied on Western Fire when ad-

dressing facts involving the physical infiltration 

of a substance into a structure.26  This differs 

from scenarios involving the threat or fear of 

infiltration, the need to shut down to prevent 

the possible spread of the substance, or some 

other indirect cause of a business interruption. 

Therefore, the question becomes whether 

Western Fire is analogous to COVID-19 business 

interruption cases. Is evidence required that 

COVID-19 actually infiltrated the location to 

draw the parallel? These are some questions 

courts across the country are considering in 

deciding whether policyholders’ complaints 

allege a direct physical loss.27
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There is no consensus on the meaning of 

“direct physical loss or damage to the property” 

in court opinions. In some cases courts have 

determined that substances such as dust, debris, 

mold, and intangible odors are not physical 

losses because they do not affect a business’s 

physical structure.28 But other cases suggest a 

loss of use model to address the presence of such 

substances, holding that the physical loss occurs 

when the property is rendered uninhabitable 

and unusable. Such cases have addressed a 

direct physical loss without physical alteration 

in situations involving infiltration of wildfire,29 

carbon-monoxide contamination within an 

apartment building,30 mold inside a home,31 

release of asbestos fibers from asbestos-con-

taining materials,32 ammonia discharge,33 odor 

from a chemical reaction between a carpet and 

the concrete floor,34 residue from a dumped sub-

stance that covered and adhered to a structure’s 

interior,35 and toxic gas released by drywall.36 

When a direct physical loss is at issue, some 

courts have found that a direct physical loss 

requires a change in the business’s physical 

structure.37 Others have decided that a direct 

physical loss occurs when the property is 

rendered uninhabitable or unusable with no 

physical structural changes.38 

In nearly all COVID-19 claims and lawsuits, 

one of the main substantive disputes concerns 

what “direct physical loss or damage” means 

within the coverage grant. Multiple definitions 

have emerged from COVID-19 business inter-

ruption lawsuits. Because “loss” and “damage” 

in insurance policies are not necessarily syn-

onymous,39 many COVID-19 lawsuits begin 

with the proposition that the coverage grant is 

triggered in two situations: for damages caused 

by “direct physical damage,” and damages caused 

by “direct physical loss.” The cases then address 

and define, with significantly different results, 

“direct physical loss.”40 Some courts, in denying 

insurers’ motions to dismiss COVID-19 claims, 

have found that pleadings sufficiently allege a 

“direct physical loss” where the complaint asserts 

that the premises is unsafe or unusable.41 In other 

cases, the phrase was found to be ambiguous.42 

And many cases have been dismissed because 

the complaint failed to allege factual allegations 

of “direct physical loss.” Some of these dismissal 

orders also rely on a policy’s virus exclusion, as 

discussed below.43

Based on the author’s review of many 

pleadings filed to date in COVID-19 litigation, 

some courts agree with these policyholders’ 

arguments: 

 ■ “Direct physical loss” includes damage 

that is not structural but could make the 

premises unusable, unfit, or unsafe for 

occupancy.44

 ■ The term “direct physical loss” is not de-

fined, subject to different interpretations, 

and is therefore ambiguous.45 

 ■ If a property becomes physically contam-

inated and uninhabitable because of the 

coronavirus, there may be a basis to claim 

that a “direct physical loss” has occurred.46

 ■ When a government mandate forbids 

access to the policyholder’s property 

and putting the property to use, the order 

results in “direct physical loss.”47

 ■ “Direct physical loss” encompasses loss 

of use of the property based on the words’ 

plain and ordinary meaning and the pol-

icy’s definition of “loss.”48

 ■ The policyholder has a reasonable expec-

tation of coverage for this type of loss.49

 In a New Jersey case, the court denied 

an insurer’s motion to dismiss because the 

insurer did not provide the court with any 

controlling New Jersey legal authority to support 

its argument that there was no direct physical 

loss.50 Because the policyholder asserted the 

argument that physical damage occurs where the 

policyholder loses functionality of its property 

by civil authority, such as an executive order, the 

court allowed the case to proceed to discovery.

On the other hand, some courts have found 

the following insurers’ arguments persuasive:

 ■ “Physical loss or damage” requires an ac-

tual, tangible, permanent, and/or physical 

alteration. When the complaint does not 

allege an alteration of the insured prem-

ises, the direct physical loss requirement 

is not satisfied.51

 ■ When a business remains habitable but 

has been closed as part of a mandatory 

or voluntary closure to protect against 

contamination, it has not suffered a “direct 

physical loss.”52

 ■ Purely economic loss, and lack of access to 

property, do not qualify as direct physical 

loss.53 

 ■ Without an allegation that COVID-19 

infected its premises, the insured has only 

alleged an intangible loss to its property.54

 ■ Shutdown of stores because of COVID-19 

orders does not constitute physical dam-

age.55

Some states already have case law requiring 

a physical alteration of the insured premises 

to satisfy the direct physical loss or damages 

requirement.56 Note that the temporary inability 

to use covered property due to government 

intervention does not constitute direct physical 

loss of property.57 

Thus, the threshold issue is whether business 

losses due to COVID-19 claims are claims for a 

covered cause of loss. That is, are the business 

losses based on COVID-19 and the resulting 

governmental shutdown of businesses caused 

by direct physical loss or damage? As more 

cases are filed, whether policyholders succeed 

will likely depend on whether the specific 

jurisdiction considers the term “direct physical 

loss” to be a loss of use, whether the phrase is 

ambiguous, or both. If the insured successfully 

alleges and proves that a “direct physical loss” 

caused business income losses, the insured 

has met the first step in obtaining business 

income coverage. After completing that step, 

whether coverage extends COVID-19 business 

interruption claims depends on whether any 

exclusions eliminate that coverage. 

Policy Exclusions 
The puzzler now faces the challenge of tackling 

the inside pieces, which at first appear identical 

in shape, size, and color. Methodical analysis 

reveals slight differences. When those variances 

are identified, the puzzle begins to come to 

life. Analogously, policy exclusions are not 

often formulaic. How an exclusion is written 

often alters the availability of coverage in any 

given matter. 

The ISO “Causes of Loss—Special Form” 

policy form states that a Covered Cause of Loss 

means “direct physical loss” unless the loss is 

excluded or limited in the policy.58 In 2006 ISO 

form introduced an exclusion for loss due to 
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virus or bacteria. The exclusion applies to loss 

or property damage to buildings or personal 

property and endorsements that cover business 

income, extra expense, or civil authority actions 

“caused by or resulting from any virus or micro-

organism which induces physical distress, illness, 

or disease.”59 COVID-19 is a virus that induces 

“physical distress, illness or disease,” so some 

COVID-19 business interruption lawsuits have 

been dismissed based on the virus exclusion.60 

Whether the virus exclusion will bar a 

COVID-19 claim depends on the language in 

the specific exclusion. For example, in Urogyne-

cology Specialist v. Sentinel Insurance Co., Ltd., 

a policyholder’s business interruption claim 

survived a motion to dismiss where the policy’s 

“Limited Fungi, Bacteria or Virus Coverage” 

exclusion stated:

[The insurer] will not pay for loss or damage 

caused directly or indirectly by any of the 

following. Such loss or damage is excluded 

regardless of any other cause or event that 

contributes concurrently or in any sequence 

to the loss:

(1) Presence, growth, proliferation, spread 

or any activity of “fungi,” wet rot, dry rot, 

bacteria or virus.

(2) But if “fungi,” wet rot, dry rot, bacteria 

or virus results in a “specified cause of loss” 

to Covered Property, we will pay for the 

loss or damage caused by that “specified 

cause of loss.”

The insurer relied on this virus exclusion 

in its motion to dismiss but did not also argue 

that there was a lack of physical damage to the 

property. The court determined the exclusion 

alone did not preclude any chance of recovery 

under the policy and denied the motion because 

the exclusion grouped the word “virus” with 

other pollutants. Thus, it was unclear whether 

the exclusion was “intended to deny coverage 

for these kinds of business losses.”61 

While many commercial property policies 

include the virus exclusion, some do not. Of 

the 302 motions to dismiss COVID-19 lawsuits 

granted, 91 involved policies without a virus 

exclusion. Of the 49 motions to dismiss denied, 

28 did not have a virus exclusion. Among the 

15 summary judgment orders in insurers’ favor, 

nine policies included virus exclusions. Finally, 

of the seven summary judgment orders granted 

in favor of policyholders, four policies did not 

include a virus exclusion.62 This serves as an 

important reminder to review the entire policy. 

Even if a policy includes a virus exclusion, the 

exclusion may not apply to business interruption 

claims or may be ambiguous. For example, as 

discussed above, in Urogynecology Specialist, 

it was unclear if the exclusion was intended to 

deny coverage for the kinds of business losses 

the policyholder claimed. In another case the 

court denied a motion to dismiss, holding 

that even though the policy contained a virus 

exclusion the court was required to take the 

plaintiff’s allegations as true, so the plaintiff 

met its burden of asserting a viable claim and 

the case proceeded to discovery.63 In a third 

case, the policy’s virus exclusion was held to 

not apply to the claims in the suit.64 

Further, some virus exclusions contain 

anti-concurrent causation provisions, impli-

cating the efficient proximate cause doctrine. 

This doctrine states that where two or more 

identifiable causes lead to a single property 

loss, the policy covers the ensuing loss as long 

as one of those causes was covered under the 

insurance policy.65 The exclusionary language 

“caused by or resulting from,” as set forth in the 

ISO virus exclusion above, has been recognized 

in Colorado as a contract term that disclaims the 

efficient proximate cause doctrine.66 So if a policy 

contains this language and the policyholder 

asserts a sustained loss caused by a Covered 

Cause of Loss and COVID-19, coverage under 

the commercial property policy is excluded. 

Yet if the virus exclusion does not include a 

disclaimer of the efficient proximate cause 

doctrine, and a business interruption claim is 

based on a Covered Cause of Loss and COVID-19, 

the exclusion may not eliminate coverage for 

the claim.

Lastly, when researching whether a virus 

exclusion is applicable, note that it may be on 

a separate form or endorsement to the policy 

such as a pollution/contamination exclusion. 

Some policies include specific coverage for 

communicable diseases. And other policy 

exclusions could apply. 

While not the focus of this article, some 

business interruption coverage forms may also 

exclude ordinance or law coverage (covering 

losses caused by enforcement of an ordinance 

regulating the use of property), or coverage 

for delay, loss of use, loss of market, and other 

consequential losses.

Practice Pointer: After establishing the 

coverage grant, analyze all potentially applicable 

exclusions and the definitions within those 

exclusions for (1) whether the claim solely falls 

within the exclusions, (2) whether there is any 

potential ambiguity within the exclusions, and 

(3) whether the exclusions are void as against 

public policy. 

Colorado Public Health Orders 
and Guidance 
The March 2020 public health order was, and 

continues to be, extended and amended to 

allow businesses to operate at limited capacity. 

Other local public health orders have also been 

implemented, extended, and amended.67 

On April 8, 2020, Governor Polis issued 

Executive Order D 2020 032, “Amending and 

Extending Executive Order D 2020 003 Declaring 

a Disaster Emergency Due to the Presence of 

Coronavirus Disease 2019 in Colorado,” which 

states, “COVID-19 . . . physically contributes 

to property loss, contamination, and damage 

due to its propensity to attach to surfaces for 

prolonged periods of time.” The executive branch 

continues to issue executive orders.68  

Soon after the COVID-19 pandemic began 

leading to the shutdown and slowdown of 

thousands of Colorado businesses, Colorado’s 

Division of Insurance (DOI) issued several 

Bulletins and Frequently Asked Questions 

(FAQs),69 including “FAQs from the DOI on 

Business Interruption Coverage and COVID-19 

(April 3, 2020).”70 The FAQs are mainly directed 

at insurance consumers and provide basic 

information on business interruption coverage 

and exclusions, contingent business interruption 

coverage, and civil authority coverage. The 

FAQs also provide information on resources for 

business owners during this challenging time.

Interestingly, FAQ 1 notes that business 

interruption coverage may require physical 

loss to property, such as “damage from a fire 

or tornado.” And FAQ 7 states that even where 

there is a stay-at-home order, business interrup-
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tion coverage “may require property damage. 

Without property damage, coverage may not be 

triggered.” This is a more limited interpretation 

of coverage than that provided by the Colorado 

Supreme Court in Western Fire.71

Colorado Lawsuits 
Seven business interruption lawsuits have been 

filed in Colorado.72 The first, Monarch Casino 

& Resort, Inc. v. Affiliated FM Insurance Co., 

was filed in the federal court for the District of 

Colorado. The complaint alleges that Monarch 

Casino & Resort, Inc. (Monarch) owns and 

operates the Atlantis Casino Resort in Reno, 

Nevada (Atlantis) and Black Hawk Casino in 

Black Hawk, Colorado (Black Hawk). Monarch 

maintained a commercial business policy that 

included business interruption coverage with 

Affiliated FM Insurance Co. (AFM). Both Atlantis 

and Black Hawk were closed in March 2020 

and remain closed to the public under Nevada 

and Colorado civil and executive orders. The 

policy includes property damage coverage for 

communicable diseases. AFM denied bene-

fits under various policy coverages because 

Monarch failed to “identify any physical loss or 

damage to insured property.” Monarch’s claims 

include breach of contract, bad faith breach 

of insurance contract, and violation of CRS § 

10-3-1115. Monarch seeks relief under CRS § 

10-3-1116 and declaratory judgment. AFM filed 

its answer on July 20, 2020. This case is set for a 

10-day jury trial on January 24, 2022.

Practitioners should stay on top of devel-

opments as COVID-19 claims wind their way 

through the courts.  

Evaluating Choice of Law Issues
Along with analyzing coverage, practitioners 

must determine which state’s substantive law 

applies to a claim. The starting place is the 

policy itself, which may include which state’s 

law will apply to contract interpretation. It is not, 

however, the ending place. If the policy points 

to a specific state’s substantive law, research is 

still needed to determine such issues as whether 

the section of law clause is enforceable, whether 

the terms are void as against public policy, and 

whether a substantial connection to the forum 

state is needed to enforce the clause. 

If the policy lacks a selection of law clause, 

the practitioner must analyze choice of law 

issues. Choice of law matters are procedural 

and governed by the forum state’s law. Under 

Colorado choice of law rules, “an insurance 

contract is governed by the law of the state 

with the most significant relationship to the 

insurance contract.”73 This determination is 

guided by a consideration of several factors 

under Chapter 8 of the Restatement (Second) 

of Conflict of Laws.74 

Accordingly, practitioners must determine 

in each case the likely approach of the states 

in which the action might be filed, including 

applicable substantive statutes, statutes of 

limitations, case law, and other practical con-

siderations for business interruption claims 

before determining where and how to proceed. 

Conclusion
Addressing business interruption claims requires 

several steps. Practitioners must review a policy 

for completeness, identify all potentially appli-

cable coverage, determine whether the facts of 

the loss fall under any of the coverages, and if 

so, whether any exclusions may eliminate that 

coverage. Case law pertaining to the potential 

ambiguity of insurance policy terms should be 

reviewed. And practitioners are well-served 

by staying apprised of nationwide trends and 

winning arguments. 

Finally, clients should review their policies 

with their attorneys, brokers, or specialized 

coverage counsel to best prepare for future 

events like the COVID-19 pandemic. 
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News from the CBA, Local Bars, and More
BY  J E S S IC A  E S PI NOZ A-M U R I L L O

Bar News is a monthly compilation of news from the CBA, including sections and committees, administration, and local and specialty bar associations. 

It also includes notices of activities—past, present, and future—from local and national law-related organizations and groups.

CONTRIBUTE
Bar News is always looking for pictures and descriptions of legal events happening throughout Colorado. Snapshots taken with a phone camera work great! To 
contribute pictures, simply email them to Jessica Espinoza-Murillo at jespinoza@cobar.org, and be sure to select the largest file size when prompted.

AROUND THE BAR   |  BAR NEWS

Wine Days
The CBA Young Lawyers Division hosted its first 

annual wine and bike tour on May 15. Forty Colorado 

attorneys enjoyed a lovely day of wine tasting and 

biking around the orchards and wineries of Palisade 

in Western Colorado. The bikers tasted wines from 

Colterris Winery, St. Kathryn Cellars, Talon Winery, 

and Grande River Vineyards. This event was co-spon-

sored by the CBA YLD and Dufford Waldeck, a Grand 

Junction law firm. 

1  Ready Set GO! 
2  Après bike rides.

Welcome, Baby Sadie!
Colorado Lawyer con-

gratulates our very own 

graphic designer Kate 

Schuster for the birth of 

her beautiful daughter, 

Sadie Hope, on Febru-

ary 20. In addition to 

overseeing the design 

of this publication, Kate serves as creative 

director for the Colorado and Denver Bar 

Associations. 

Meet MVL’s 
Newest Staffers 

Metro Volunteer Lawyers 

is pleased to welcome 

Robbin Lego, Becky 

Dumbleton, and Jody 

Davis to its staff. Robbin 

assumes the roles of 

mediation coordinator 

for MVL and case man-

agement coordinator 

for the Federal Pro Se 

Clinic; Becky is the new 

Colorado Civil Justice 

Corps fellow; and Jody 

(not pictured) is the new 

post-decree consultation 

program attorney. 

2

1

Sadie Hope.

Dumbleton.

Lego.

Mea Culpa to Our 
Past Presidents
The June “Profiles in Success” column honoring 

Ben Aisenberg incorrectly identified former 

CBA President Judge Carlos Lucero as the 

past president standing with Ben in the photo 

here. In fact, the gentleman pictured with Ben 

is the late Don Cordova, a former president 

of the Denver and Colorado Hispanic Bar 

Associations. Colorado Lawyer apologizes for 

the error. The online issue contained the correct 

caption: https://cl.cobar.org/departments/

remembering-ben-aisenberg.
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Submission Guidelines for  
Lawyers’ Announcements in Colorado Lawyer

AROUND THE BAR   |   LAWYERS’ ANNOUNCEMENTS

Announcements received past deadline will be 
accommodated as space permits. Payment must be 
received by deadline to secure placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 4

March  February 1

April  March 1

May  April 1

June  May 3

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 1

December  November 1

General
The Lawyers’ Announcements section is reserved to 
announce the following:

 ■  New members to a law firm or legal 
department

 ■ Name change of a law firm
 ■  Formation, merger, or new affiliation of law 

practice(s) and law-related associations
 ■ Relocation of a law practice
 ■ Change in job status
 ■ Retirement of attorneys
 ■  Notices of professional appointment, honors, 

or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall
 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall
 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall
 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the editorial 

and graphic content of their announcements.
 ■ Digital files are preferred.
 ■ Color files are now accepted.
 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.
 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 
are subject to refusal or misprinting.

Payment
 ■  By check: payable to Colorado Bar Associa-

tion, mailed to Colorado Lawyer, Attn: CBA 
Accounting Dept., 1290 Broadway, Ste. 1700, 
Denver, CO 80203.

 ■  By credit card: contact  Jessica Espinoza-
Murillo at advertising@cobar.org.

Questions?
Contact Jessica Espinoza-Murillo at advertising@
cobar.org. The content of Lawyers’ Announcements 
is subject to approval and must meet criteria for this 
type of advertising. Lawyers’ Announcements are 
distinguishable from “display advertising.” 
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CBA ETHICS HOTLINE

A Service for Attorneys
The CBA Ethics Hotline is a free resource for attorneys 
who need immediate assistance with an ethical dilem-
ma or question. Inquiries are handled by individual 
members of the CBA Ethics Committee. Attorneys can 
expect to briefly discuss an ethical issue with a hotline 
volunteer and are asked to do their own research be-
fore calling the hotline. 

To contact a hotline volunteer, 
please call the CBA offices at 303-860-1115.
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Marc R. Brosseau
January 22, 1952–April 29, 2021

Marc Brosseau passed 

away too young on April 

29, 2021, after a short 

bout with an aggressive 

form of lung cancer. For 

those of us who knew 

Marc well, his passing is 

an incredibly sad event, 

but Marc lived life to the fullest, and it is hard 

to fathom how he could have squeezed more 

life out of his time on this earth. 

Marc was born and grew up in Downey, 

California. After graduating from Stanford 

University, he attended law school, first at UC 

Hastings and then at the University of Colorado 

School of Law, where he served as editor-in-chief 

of the law review and won the Edward C. King 

Award as the outstanding graduating student 

in 1976. Upon graduation, Marc went to work 

for Weller, Friedrich, Hickish, Hazlitt and Ward, 

where he stayed until that firm dissolved in 

1995. Marc was elected one of the youngest 

partners ever at that firm, and when it dissolved, 

he was a founding member of Kerr Friedrich 

Brosseau Bartlett.  

Marc was a preeminent trial attorney 

throughout his career. He specialized in products 

liability defense but handled cases far beyond 

that niche. It’s a good thing Marc loved to travel 

because he was a true “road warrior.” He was 

the lead “go-to” trial attorney for many large 

companies, and clients sent him all over the 

country to handle their cases.

Marc had an unmatched work ethic and a 

desire to better the profession. He unfailingly 

treated opposing counsel and opposing parties 

with respect and professionalism. He looked 

In Memoriam

Judith A. (Pierson) Beggs
December 6, 1940–November 6, 2020

Judith Ann Beggs was born a girl in a boy’s 

world. As a smart and ambitious young woman, 

she was constantly frustrated by sexism, but 

she also was part of the generation of women 

shattering barriers. Denied admission to hos-

pital administration school because she was a 

woman, she went to law school instead, starting 

just months after her daughter was born. The 

practice of law turned out to be the perfect pry 

bar to open the doors of her life and those of 

others she met across the world. Not content 

to just do a thing, Judy wanted to introduce it 

to everyone she knew. She was a consummate 

inviter and orchestrator.

Judy was born in Russell, Kansas, to Elsie 

Bradshaw and Philip Hamilton Beggs. She was 

the oldest of three sisters: Mary (Bill) Ritterhouse 

(both preceded her in death) and Phyllis (Doc) 

Bieker. The family moved to Rayville, Louisiana, 

during her high school years, where she learned 

to “apple-polish and date two boys at once.” She 

graduated from the College at Northwestern 

State College of Louisiana (Now Northwestern 

State University of Louisiana), where she earned 

a degree in business.

After college, she and best friend Barba-

ra Juneau (who also preceded her in death) 

moved to Denver, where she met and married 

Eric Pierson, who coincidentally was born in 

Natchitoches and threw his father’s tools in 

the lake Judy would later sit by to study. Judy 

and Eric divorced after 20 years of marriage 

but remained friends until her final day, when 

Judy beat him again at Rummikub.

In her 30s, Judy became a mother to Nicolette 

Suzanne Pierson (Jim) Richardson and a lawyer 

(University of Denver). She led the Girl Scouts 

and made sure adventure was part of life. She 

worked from home writing unique estate plans 

and helping women find their bearings after 

divorce. She never baked cookies; in fact, she 

wasn’t a cook at all.

In her 40s, Judy discovered the outdoors. 

She loved pushing her limiting beliefs about her 

capabilities through backpacking, discovering 

magical Utah, starting a tour company, teaching 

climbing, and boating with the raft Eric brought 

home one day.

AROUND THE BAR   |   IN MEMORIAM

for and relished opportunities to mentor young 

lawyers. He gave freely of his time, including 

to the University of Colorado School of Law, 

where he was an adjunct professor and reg-

ularly counseled law students and law school 

applicants. Though an incredibly busy attorney, 

he always had time for anyone who asked for 

his help and guidance. 

Marc’s approach to life and the practice of 

law can best be summed up by his personal 

philosophy. First, he believed in proceeding 

with confidence in whatever you do. In Marc’s 

case, that confidence was a product of his innate 

abilities but more particularly his meticulous 

planning and hard work.  

Second, Marc had a “get it done” attitude that 

was off the charts. He abhorred procrastination 

and delay in all its forms and never fell victim 

to “paralysis by analysis.” One of Marc’s favorite 

expressions to young attorneys he mentored 

was: Do not let the quest for perfection get in the 

way of excellence. Marc would analyze whatever 

problem he faced, make a recommendation on 

how it should be handled, and then implement 

the agreed upon plan.   

Third, Marc wanted everyone to have a good 

time. He loved the practice of law, but he loved 

his family more. He would inevitably counsel 

younger attorneys and staff to get their work 

finished and get out of the office and go do 

something else. Marc lived that advice. When 

he left the office, he was 100% devoted to his 

beloved wife Stacey and their wonderful son 

Royce. The family traveled as a team all over 

the world. 

In a nutshell, Marc loved to do things, not 

collect things. Those of us who were fortunate to 

have known Marc have the memories of those 

good times—with Marc leading the charge.  
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The In Memoriam section honors the 
lives and careers of recently deceased 
CBA members. The CBA relies on cor-
respondence from members for this 
information. To help us recognize as 
many members as possible, please 
send notices to Susie Klein at sklein@
cobar.org. This is a complimentary ser-
vice, and high-resolution photos are 
welcomed.

In her 50s, when her daughter left for college, 

having always wanted to work internationally, 

Judy left for a life-changing, two-year Peace 

Corps tour in Guéoul, Senegal, West Africa.

Upon her return to Denver, she formed a 

musical duo with John Montaña, returned to 

the practice of law, joined the Board of Swallow 

Hill Music Association, and was instrumental 

in securing the purchase of their new location 

on Yale and Broadway. She began canoeing, 

and true to Judy-form, created musical-themed 

river trips, which she would market and lead. 

Sometime in this period, she was invited to be an 

International Election Monitor in Bosnia after its 

Civil War. She passed up a long-awaited Grand 

Canyon rafting permit to do this interesting and 

important work.

Through extreme tenacity and serendipity, 

Judy brought a hard-working and talented boy 

from Senegal to Englewood who received and 

embraced his opportunity for education, became 

a seamless part of a loving Colorado family, 

and found an exceptional wife who helped him 

complete the circle back to Senegal.

In 2005, Judy and John got it in their mind that 

they could help keep girls in school in Guéoul 

by opening doors to them and their families 

through education. Friends of Guéoul was 

formed. She spent the rest of her life traveling 

back and forth to Guéoul and inviting everyone 

in her path to “come play” with her there. Many 

did! In 2017, the people of Guéoul presented her 

with a key to the town, and a road headed toward 

the university being built there is named Judy 

Beggs Boulevard. Her relentless determination 

and vision helped make this possible.

Judy had ambition and dreamed of a bigger 

world, and that’s what she got. She wanted you 

to dream bigger for yourself. And if you didn’t 

do it for yourself, she’d do it for you! She once 

said, “Don’t worry about me; when I get knocked 

down. I always get back up.” And she believed 

you should, too. 

www.coemploymentmatters.com  |  (303) 803-1686
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Colorado Supreme Court 
Rules Committees

Notice of Request for Comments: 
Colorado Rules of 
Professional Conduct
Deadline for Comments: August 16, 2021 
at 5 p.m.
The Colorado Supreme Court requests written 

public comments by any interested person 

on proposed Rule 1.5 and Comment 2 of the 

Colorado Rules of Professional Conduct. Public 

comments may be submitted in letter format 

addressed as follows: Colorado Supreme Court, 2 

E. 14th Avenue, Denver, CO 80202. If submitting 

a public comment by email, please attach your 

submission as a separate document to your 

email in Word or PDF format and email it to 

supremecourtrules@judicial.state.co.us.

Comments must be received no later 
than 5:00 p.m. on August 16, 2021. Written 

comments will be posted on the Colorado 

Supreme Court’s website at the URL listed below.

By the Court:
Monica M. Márquez

Justice, Colorado Supreme Court

Note: The proposed amendments can be found 

on the Court’s website at 

https://www.courts.state.co.us/Courts/

Supreme_Court/Rule_Changes.cfm.

Rule Change 2021(06): 
Uniform Local Rules for All State 
Water Court Divisions 
Chapter 36 Uniform Local Rules for All 
State Water Court Divisions Note and 
Rule 11

Chapter 36
Uniform Local Rules for All State Water 

Court Divisions 

These rules apply to water court proceedings 

subject to sections 37-92-302 to 37-92-305, 

C.R.S., including final decennial abandonment 

lists, which are published in the water court 

resume under section 37-92-302(3), C.R.S., and 

considered water court applications under these 

rules. Except as expressly provided in these 

rules, the Colorado Rules of Civil Procedure, 

including the statewide practice standards set 

out in C.R.C.P. 121, shall apply to water court 

practice and procedure. All prior water court 

local rules are repealed. 

Rule 11. Pre-Trial Procedure, 
Case Management, Disclosure, 

and Simplification of Issues
The provisions of C.R.C.P. 16 and 26 through 37 

shall apply except that they shall be modified 

as follows: 

(a) C.R.C.P. 16(b)–(e), C.R.C.P. 16(f )(3)(VI)

(C), C.R.C.P. 16(g), and C.R.C.P. 26(a)(2)(B)(I)

(g) shall not apply to water court proceedings 

subject to sections 37-92-302 to 37- 92-305, 

C.R.S. 

(b) [NO CHANGE] 

(1) At Issue Date. Water court applications 

subject to sections 37-92-302 to 37-92-305, 

C.R.S., shall be considered to be at issue for 

purposes of this Rule and C.R.C.P. 26 49 days (7 

weeks) after the earlier of either of the following: 

entry of an order of re-referral or the filing of 

a protest to the ruling of the referee, unless 

the water court directs otherwise. Unless the 

water court directs otherwise, the time period 

for filing a Certificate of Compliance under 

subsection (b)(7) of this Rule shall be no later 

than 77 days (11 weeks) after a case is at issue.

(b)(2)–(b)(10) [NO CHANGE] 

(c) [NO CHANGE] 

COMMITTEE COMMENT [NO CHANGE]

Amended and Adopted by the Court, En Banc, 
May 3, 2021, effective immediately. 

By the Court: 
Monica M. Márquez 

Justice, Colorado Supreme Court

Rule Change 2021(07): Colorado Rules 
of Procedure Regarding Attorney 
Discipline and Disability Proceedings, 
Colorado Attorneys’ Education Fund 
for Client Protection and Mandatory 
Continuing Legal Education and 
Judicial Education
Rules 241, 242, 242.1, 242.2, 242.3, 
242.4, 242.5, 242.6, 242.7, 242.8, 242.9, 
242.10, 242.11, 242.12, 242.13, 242.14, 
242.15, 242.16, 242.17, 242.18, 242.19, 
242.20, 242.21, 242.22, 242.23, 242.24, 
242.25, 242.26, 242.27, 242.28, 242.29, 
242.30, 242.31, 242.32, 242.33, 242.34, 
242.35, 242.36, 242.37, 242.38,  242.39, 
242.40, 242.41, 242.42, 242.43, 243, 
243.1, 243.2, 243.3, 243.4, 243.5, 243.6, 
243.7, 243.8, 243.9, 243.10, 243.11, 
243.12, 243.13, 244, 244.1, 244.2, 244.3, 
244.4, 251, 251.2, 251.3, 251.4, 251.5, 
251.6, 251.7, 251.8, 251.8.5, 251.8.6, 251.9, 
251.10, 251.11, 251.12, 251.13, 251.14, 251.15, 
251.16, 251.17, 251.18, 251.19, 251.20, 251.21, 
251.22, 251.23, 251.27, 251.28, 251.29, 
251.30, 251.31, 251.32, 251.33, 251.34, and 
253 AND Rules 250.3, 250.7, 254, and 
255

[Editor’s note: Due to space limitations, Colorado 

Lawyer is unable to publish the 2021(07) rules 

changes. Visit https://www.courts.state.co.us/

Courts/Supreme_Court/Rule_Changes/2021.

cfm to view Rule Change 2021(07) in full.] 

Amended and Adopted by the Court, En 
Banc, May 20, 2021, effective for cases filed 
with the Presiding Disciplinary Judge or the 
Supreme Court on or after July 1, 2021, and 
as to all other matters covered by these rules, 
effective July 1, 2021.

By the Court:
Monica M. Márquez

Justice, Colorado Supreme Court
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Rule Change 2021(08): Colorado Code 
of Judicial Conduct
Rule 1.1

Rule 1.1. Compliance with the Law 
(A)–(B) [NO CHANGE]  

(C) Every judge subject to the Code of Judicial 

Conduct, upon being convicted of a crime, 

except misdemeanor traffic offenses or traffic 

ordinance violations not including the use of 

alcohol or drugs, shall notify the appropriate 

authority* in writing of such conviction within 

ten days after the date of the conviction. In 

addition, the clerk of any court in this state in 

which the conviction was entered shall transmit 

to the appropriate authority within ten days after 

the date of the conviction a certificate thereof. 

This obligation to self-report convictions is a 

parallel but independent obligation of judges 

admitted to the Colorado bar to report the same 

conduct to the Office of Attorney Regulation 

Counsel pursuant to C.R.C.P. 242.11. 

Amended and Adopted by the Court, En Banc, 
May 20, 2021, effective July 1, 2021. 

By the Court:
Monica M. Márquez 

Justice, Colorado Supreme Court

Rule Change 2021(09): Colorado Rules 
of Judicial Discipline
Rules 2 and 33.5

Rule 2. Definitions
In these rules, unless the context or subject 

matter otherwise requires:  

(a) The term “Judge” means any justice or judge 

of any court of record of this state serving on a full 

time, part-time, senior, or retired basis against 

whom a complaint has been filed or initiated or 

who has been convicted of a felony or an offense 

involving moral turpitude. This definition does 

not include judges of the county court of the 

City and County of Denver, whose conduct 

is monitored and disciplined by the Denver 

County Court Judicial Discipline Commission; 

municipal judges; magistrates; or administrative 

law judges. The conduct of an attorney serving as 

a municipal judge, magistrate, or administrative 

law judge is subject to the disciplinary and 

disability jurisdiction of Attorney Regulation 

under C.R.C.P. 241–243.  

(b)–(dd) [NO CHANGE]  

 Rule 33.5. Disability Proceedings 

(a)–(g)(4) [NO CHANGE]  

(5) Reinstatement to active lawyer status shall 

be under the jurisdiction of Attorney Regulation, 

pursuant to C.R.C.P. 243.10.  

(h)–(i) [NO CHANGE] 

 

Amended and Adopted by the Court, En Banc, 
May 20, 2021, effective July 1, 2021. 

By the Court:
Monica M. Márquez 

Justice, Colorado Supreme Court

Rule Change 2021(10): Colorado Rules 
of Professional Conduct

Rules 1.1, 1.3, 1.15D, 1.15E, 5.4, and 5.5

Rule 1.1. Competence
[NO CHANGE] 

COMMENT 

[1]–[5] [NO CHANGE]  

[6] Before a lawyer retains or contracts with 

other lawyers outside the lawyer’s own firm 

to provide or assist in the provision of legal 

services to a client, the lawyer should ordinarily 

obtain informed consent from the client and 

must reasonably believe that the other lawyers’ 

services will contribute to the competent and 

ethical representation of the client. See also 

Rules 1.2 (allocation of authority), 1.4 (com-

munication with client), 1.5(d) (fee sharing), 

1.6 (confidentiality), and 5.5(a) (unauthorized 

practice of law). The reasonableness of the 

decision to retain or contract with other lawyers 

outside the lawyer’s own firm will depend upon 
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the circumstances, including the education, 

experience, and reputation of the nonfirm 

lawyers; the nature of the services assigned 

to the nonfirm lawyers; and the legal protec-

tions, professional conduct rules, and ethical 

environments of the jurisdictions in which the 

services will be performed, particularly relating 

to confidential information. 

[7]–[8] [NO CHANGE] 

 Rule 1.3. Diligence
A lawyer shall act with reasonable diligence and 

promptness in representing a client.  

COMMENT [1]–[4] [NO CHANGE]  

[5] To prevent neglect of client matters in the 

event of a sole practitioner’s death or disability, 

the duty of diligence may require that each 

sole practitioner prepare a plan, in conformity 

with applicable rules, that designates another 

competent lawyer to review client files, notify 

each client of the lawyer’s death or disability, 

and determine whether there is a need for 

immediate protective action. Cf. Rule 28 of 

the American Bar Association Model Rules for 

Lawyer Disciplinary Enforcement (providing for 

court appointment of a lawyer to inventory files 

and take other protective action in absence of 

a plan providing for another lawyer to protect 

the interests of the clients of a deceased or 

disabled lawyer); C.R.C.P. 244. 

 

Rule 1.15D. Required Records
(a)–(c) [NO CHANGE]  

(d) Any of the records required to be kept by 

this Rule shall be produced in response to a 

subpoena duces tecum issued by the Regula-

tion Counsel in connection with proceedings 

pursuant to C.R.C.P. 242 or C.R.C.P. 243. When 

so produced, all such records shall remain 

confidential except for the purposes of the 

particular proceeding, and their contents shall 

not be disclosed by anyone in such a way as 

to violate the attorney-client privilege of the 

lawyer’s client. 

 

Rule 1.15E. Approved Institutions
(a)–(b) [NO CHANGE] 

(c)(1)–(c)(3)(ii) [NO CHANGE]  

(4) The financial institution agrees to cooper-

ate fully with the Regulation Counsel and to 

produce any trust account records on receipt 

of a subpoena for the records issued by the 

Regulation Counsel in connection with any 

proceeding pursuant to C.R.C.P. 242 or C.R.C.P. 

243. Nothing herein shall preclude a financial 

institution from charging a lawyer or law firm 

for the reasonable cost of producing the reports 

and records required by this Rule, but such 

charges shall not be a transaction cost to be 

charged against funds payable to the COLTAF 

program.  

(c)(5)–(c)(13) [NO CHANGE] 

 Rule 5.4. Professional 
Independence of a Lawyer

(a)–(e) [NO CHANGE] 

(f ) For purposes of this Rule, a “nonlawyer” 

includes (1) a lawyer who has been disbarred, 

(2) a lawyer who has been suspended and who 

must petition for reinstatement, (3) a lawyer who 

is subject to an interim suspension pursuant to 

C.R.C.P. 242.22, (4) a lawyer who is on inactive 

status pursuant to C.R.C.P. 227(A)(6), (5) a 

lawyer who has been permitted to resign under 

C.R.C.P. 227(A)(8), or (6) a lawyer who, for a 

period of six months or more, has been (i) on 

disability inactive status pursuant to C.R.C.P. 

243.6 or (ii) suspended pursuant to C.R.C.P. 

227(A)(4), 242.23, 242.24, or 260.6.  

COMMENTS [1]–[3] [NO CHANGE] 

 

Rule 5.5. Unauthorized Practice of Law; 
Multijurisdictional Practice of Law

(a) A lawyer shall not: (1) practice law in this 

jurisdiction without a license to practice law 

issued by the Colorado Supreme Court unless 

specifically authorized by C.R.C.P. 204, et seq. 

or federal or tribal law; 

(2)–(4) [NO CHANGE] 

(b)–(d) [NO CHANGE]  

(e) Once notice is given pursuant to C.R.C.P. 

242.32 or this Rule, then no additional notice 

is required.  

COMMENT 

[1] The definition of the practice of law is estab-

lished by law and varies from one jurisdiction to 

another. In order to protect the public, persons 

not admitted to practice law in Colorado cannot 

hold themselves out as lawyers in Colorado or 

as authorized to practice law in Colorado. Rule 

5.5(a)(1) recognizes that C.R.C.P. 204, et seq. 

permit lawyers to practice law in accordance 

with their terms in Colorado without a license 

from the Colorado Supreme Court. Lawyers 

may also be permitted to practice law within 

the physical boundaries of the State, without 

such a license, where they do so pursuant to 

Federal or tribal law. Such practice does not 

constitute a violation of the general proscription 

of Rule 5.5(a)(1). 

[2]–[6] [NO CHANGE] 

Amended and Adopted by the Court, En Banc, 
May 20, 2021, effective July 1, 2021. 

By the Court:
Monica M. Márquez 

Justice, Colorado Supreme Court

Rule Change 2021(11): Public Access to 
Information and Records
Rule 2

Rule 2. Public Access to Administrative 
Records of the Judicial Branch

 This rule governs public access to all records 

maintained for the purpose of managing the 

administrative business of the Judicial Branch 

of the State of Colorado. Using the Colorado 

Open Records Act (CORA), sections 24-72-

200.1 to -206, C.R.S. (2015), as a guide, the 

Supreme Court published a proposed Rule 

governing access to administrative records 

of the Judicial Branch, and the Chief Justice 

signed Chief Justice Directive 15-01 to govern 

interim access to administrative records. The 

Colorado Supreme Court received comments 

and held a public hearing on the proposed rule. 

The Supreme Court revised the rule in response 

to the comments received. Although CORA 

served as a guide in drafting this rule, the rule 

and CORA are not identical. Many of the rule’s 

deviations from CORA reflect simple changes to 

language and streamlined organization of the 

rule for clarity and to better serve the public. 

Other, substantive deviations from CORA 

reflect the unique nature of the records and 

operations of the Judicial Branch. These changes 

are addressed in comments throughout the 

rule. This rule pertains only to administrative 

records and does not contemplate or control 

access to court records, which is governed by 

P.A.I.R.R. 1 and Chief Justice Directive 05-01. 

FROM THE COURTS   |   COURT BUSINESS
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This rule is intended to be a rule of the Supreme 

Court within the meaning of CORA, including 

section 2472-204(1)(c), C.R.S. (2015).  

 

Section 1. Definitions [NO CHANGE]

Section 2. Access to Administrative Records 

[NO CHANGE]

Section 3. Exceptions and Limitations on 

Access to Records

 (a)–(c)(8) [NO CHANGE]  

(9) With the exception of any records that are 

accessible pursuant to C.R.C.P. 242, any records 

related to reports of misconduct made to the 

Office of Attorney Regulation Counsel.  

COMMENT: This provision is not in CORA. 

Records of reports of misconduct made to 

the Office of Attorney Regulation Counsel are 

governed by C.R.C.P. 242 and that Rule should 

not be circumvented by P.A.I.R.R. 2.  

(c)(10)–(d)(3) [NO CHANGE]  

 

Section 4. Procedure to 

Access Records [NO CHANGE]

Section 5. Resolution of Disputes 

[NO CHANGE]

 

Amended and Adopted by the Court, En Banc, 
May 20, 2021, effective July 1, 2021. 

By the Court:
Monica M. Márquez 

Justice, Colorado Supreme Court

Rule Change 2021(12): Colorado Rules 
for Magistrates
Rule 5

Rule 5. General Provisions
(a)–(g) [NO CHANGE] 

(h) All magistrates in the performance of their 

duties shall conduct themselves in accord 

with the provisions of the Colorado Code of 

Judicial Conduct. Any complaint alleging that 

a magistrate, who is an attorney, has violated 

the provisions of the Colorado Code of Judicial 

Conduct may be filed with the Office of Attorney 

Regulation Counsel for proceedings pursuant 

to C.R.C.P. 242. Such proceedings shall be 

conducted to determine whether any violation 

of the Code of Judicial Conduct has occurred 

and what discipline, if any, is appropriate. 

These proceedings shall in no way affect the 

supervision of the Chief Judge over magistrates 

as provided in C.R.M. 1. 

Amended and Adopted by the Court, En Banc, 
May 20, 2021, effective July 1, 2021. 

By the Court:
Monica M. Márquez 

Justice, Colorado Supreme Court

Rule Change 2021(13): Rules 
Governing Admission to the Practice 
of Law in Colorado
Rules 202.2, 204.1, 204.2, 204.3, 204.4, 
204.5, 204.6, 205.1, 205.2, 209.2, 210.2, 
227

Rule 202.2. Supreme Court 
Advisory Committee

(1) The Supreme Court Advisory Committee 

(Advisory Committee) is a permanent committee 

of the Supreme Court. See C.R.C.P. 242.3. The 

Advisory Committee oversees the coordination 

of administrative matters for all programs of 

the attorney regulation process.  

(2)–(4) [NO CHANGE] 

 

Rule 204.1. Single-Client 
Counsel Certification

(1)–(4) [NO CHANGE] 

(5) Discipline and Disability Jurisdiction. An 

attorney certified under this rule is subject to 

the Colorado Rules of Professional Conduct 

and C.R.C.P. 241–243 (Rules Governing Lawyer 

Discipline and Disability Proceedings). 

(6)–(10) [NO CHANGE]  

 

Rule 204.2. Foreign Legal 
Consultant Certification

(1)–(5) [NO CHANGE] 

(6) Discipline and Disability Jurisdiction. A 

person certified to practice law as a foreign 

colleen covell, j.d.

ccovell@milehimodern.com
720.940.0046

*This material is based upon information that we consider reliable, but because it has been supplied by third parties, we cannot represent that it is accurate or complete. 
©MileHiModern All Rights Reserved | MileHiModern® is a licensed trademark | An Equal Opportunity Company | Equal Housing Opportunity

tenacious. positive. knowledgeable.
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real estate broker who thinks
l ike you - because she’s an
attorney, too.
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legal consultant under this rule is subject to 

the Colorado Rules of Professional Conduct 

and C.R.C.P. 241–243 (Rules Governing Lawyer 

Discipline and Disability Proceedings).  

(7)–(13) [NO CHANGE] 

 

Rule 204.3. Judge Advocate Certification
(1)–(3) [NO CHANGE] 

(4) Discipline and Disability Jurisdiction. An 

attorney certified under this rule is subject to 

the Colorado Rules of Professional Conduct 

and C.R.C.P. 241–243 (Rules Governing Lawyer 

Discipline and Disability Proceedings).  

(5)–(10) [NO CHANGE]  

 

Rule 204.4. Military Spouse Certification
(1)–(3) [NO CHANGE] 

(4) Discipline and Disability Jurisdiction. An 

attorney certified under this rule is subject to 

the Colorado Rules of Professional Conduct; 

C.R.C.P. 241–243 (Rules Governing Lawyer 

Discipline and Disability Proceedings); and 

C.R.C.P. 210 (Revocation of License).  

(5)–(10) [NO CHANGE] 

 

Rule 204.5. Law Professor Certification
(1)–(3) [NO CHANGE] 

(4) Discipline and Disability Jurisdiction. An 

attorney certified under this rule is subject to 

the Colorado Rules of Professional Conduct; 

C.R.C.P. 241–243 (Rules Governing Lawyer 

Discipline and Disability Proceedings); and 

C.R.C.P. 210 (Revocation of License).  

(5)–(10) [NO CHANGE] 

 

Rule 204.6. Pro Bono Counsel Certification
(1)–(3) [NO CHANGE] 

(4) Discipline and Disability Jurisdiction. An 

attorney certified under this rule is subject to 

the Colorado Rules of Professional Conduct; 

C.R.C.P. 241–243 (Rules Governing Lawyer 

Discipline and Disability Proceedings); and 

C.R.C.P. 210 (Revocation of License).  

(5)–(9) [NO CHANGE] 

Rule 205.1. Temporary Practice by Out-of-
State Attorney—Conditions of Practice

 (1)–(2) [NO CHANGE] 

(3) Discipline and Disability Jurisdiction. An 

out-of-state attorney practicing law under 

this rule is subject to the Colorado Rules of 

Professional Conduct; C.R.C.P. 241–243 (Rules 

Governing Lawyer Discipline and Disability 

Proceedings); and C.R.C.P. 210 (Revocation 

of License).  

Rule 205.2. Temporary Practice by Foreign 
Attorney—Conditions of Practice

(1)–(4) [NO CHANGE] 

(5) Discipline and Disability Jurisdiction. A 

foreign attorney providing legal services under 

this rule is subject to the Colorado Rules of 

Professional Conduct; C.R.C.P. 241–243 (Rules 
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Governing Lawyer Discipline and Disability 

Proceedings); and C.R.C.P. 210 (Revocation 

of License).  

 Rule 209.2. Hearing Board
(1) Presiding Disciplinary Judge. The Presiding 

Disciplinary Judge, appointed by the Supreme 

Court pursuant to C.R.C.P. 242.6, shall have 

the duties and powers, in addition to those set 

forth in C.R.C.P. 242.6, to preside over hearings 

conducted pursuant to C.R.C.P. 209.  

(2)–(3) [NO CHANGE] 

 

Rule 210.2. Revocation Proceedings
(1)–(7) [NO CHANGE] 

(8) Not Exclusive Remedy. In addition to or in 

lieu of initiating revocation proceedings, the 

Office of Attorney Regulation Counsel may in 

its discretion choose to institute disciplinary 

proceedings against the respondent for conduct 

described in subparagraph (1) of this rule, 

and a C.R.C.P. 242 hearing board may order 

revocation of the law license as an alternative 

to discipline. Nothing in this rule precludes 

the Office of Attorney Regulation Counsel from 

pursuing disciplinary proceedings against the 

respondent attorney if the Supreme Court does 

not order revocation of the attorney’s law license 

pursuant to this rule. 

 

Rule 227. Registration Fee
 

A. Registration Fee of Attorneys 

and Attorney Judges

(1)–(3) [NO CHANGE] 

(4) Suspension.  

(a) Failure to Pay Fee or File Statement—Notice 

of Delinquency. An attorney shall be summarily 

suspended if the attorney either fails to pay 

the fee or fails to file a complete statement or 

supplement thereto as required by this rule 

prior to May 1, provided a notice of delinquency 

has been issued by the Clerk and mailed to 

the attorney addressed to the attorney’s last 

known mailing address at least 28 days prior 

to such suspension, unless an excuse has been 

granted on grounds of financial hardship. Orders 

suspending an attorney for failure to comply with 

rules governing attorney registration take effect 

on entry of the order, unless otherwise ordered. 

(b) Duties to Notify Clients and Duties in Lit-

igation Matters. An attorney who has been 

suspended under the rules governing attorney 

registration need not comply with the require-

ments of C.R.C.P. 242.32(c) or C.R.C.P. 242.32(d) 

if the attorney has sought reinstatement under 

the rules governing attorney registration and 

reasonably believes that reinstatement will 

occur within 14 days of the date of the order 

of suspension. If the attorney is not reinstated 

within those 14 days, then the attorney must 

comply with the requirements of C.R.C.P. 

242.32(c) and C.R.C.P. 242.32(d). 

(c) Failure of Judge to Pay Fee or File Statement. 

Any judge subject to the jurisdiction of the 

Commission on Judicial Discipline or the Denver 

County Court Judicial Discipline Commission 

who fails to timely pay the fee or file a complete 

statement or supplement thereto as required 

by this rule shall be reported to the appropriate 

commission, provided a notice of delinquency 

has been issued by the Clerk and mailed to 

the judge addressed to the judge’s last known 

business address at least 28 days prior to such 

reporting, unless an excuse has been granted 

on grounds of financial hardship.  

(5)–(7) [NO CHANGE] 

(8) Resignation.  

(a) Criteria. The supreme court may permit an 

attorney to resign from the practice of law in 

Colorado. The Regulation Counsel must inform 

the supreme court whether any disciplinary 

or disability matter involving the attorney 

should preclude the attorney’s resignation and 

whether any pre-complaint proceeding pending 

against the attorney under C.R.C.P. 242 should 

be dismissed. An attorney may not resign if a 

complaint under C.R.C.P. 242.25 is pending 

against the attorney. 

(b) Procedure. An attorney who wishes to resign 

must request permission of the supreme court 

under this section by submitting a request to 

the Office of Attorney Registration, and must 

tender the attorney’s certificate of admission 

along with a certification as to whether the 

attorney is subject to disciplinary proceedings 

in any other jurisdiction. A request to resign and 

an order of resignation are public information. 

(c) Effect. An attorney who has been permitted 

to resign:   

(1) Must comply with the duties listed in C.R.C.P. 

242.32; 

(2) Is excused from paying the annual regis-

tration fee; 

(3) Is not eligible for reinstatement or transfer 

to active or inactive status and may be admit-

ted to the practice of law in Colorado only by 

complying with the rules governing admission 

to the practice of law;  

(4) May not hold herself or himself out as a 

Colorado attorney; and 

(5) Remains subject to the supreme court’s 

jurisdiction as set forth in C.R.C.P. 242.1 as to 

the attorney’s practice of law in Colorado.  

 

B. Registration Fee of Non-Attorney Judges—

Comment [NO CHANGE]

Amended and Adopted by the Court, En Banc, 
May 20, 2021, effective July 1, 2021. 

By the Court:
Monica M. Márquez 

Justice, Colorado Supreme Court  

Visit the Supreme Court’s website for 
complete text of rule changes, including 
corresponding forms and versions with 
highlights of revisions (deletions and ad-
ditions), which are not printed in Court 
Business. Material printed in Court Busi-
ness appears as submitted by the Court 
and has not been edited by Colorado 
Lawyer staff.
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D
iversion is an alternative to discipline 

(see CRCP 251.13). Pursuant to the 

rule and depending on the stage of 

the proceeding, Attorney Regulation 

Counsel (Regulation Counsel), the Attorney 

Regulation Committee (ARC), the Presiding 

Disciplinary Judge (PDJ), the hearing board, or 

the Supreme Court may offer diversion as an 

alternative to discipline. For example, Regulation 

Counsel can offer a diversion agreement when 

the complaint is at the central intake level in the 

Office of Attorney Regulation Counsel (OARC). 

Thereafter, ARC or the PDJ must approve the 

agreement. 

From February 1, 2021, through April 30, 

2021, at the intake stage, Regulation Counsel 

entered into four diversion agreements involving 

four separate requests for investigation. ARC 

approved four diversion agreements involving 

six separate requests for investigation during this 

time frame. There were no diversion agreements 

submitted to the PDJ for approval.   

Determining if Diversion 
is Appropriate
Regulation Counsel reviews the following factors 

to determine whether diversion is appropriate: 

1. the likelihood that the attorney will 

harm the public during the period of 

participation; 

2. whether Regulation Counsel can ad-

equately supervise the conditions of 

diversion; and

3. the likelihood of the attorney benefiting 

by participation in the program. 

Regulation Counsel will consider diversion 

only if the presumptive range of discipline in 

the particular matter is likely to result in a 

public censure or less. However, if the attorney 

has been publicly disciplined in the last three 

years, the matter generally will not be diverted 

under the rule, and other factors may preclude 

Regulation Counsel from agreeing to diversion 

(see CRCP 251.13(b)).

Purpose of the Diversion Agreement
The purpose of a diversion agreement is to 

educate and rehabilitate the attorney so that 

he or she does not engage in such misconduct 

in the future. Further, the diversion agreement 

may address some of the systemic problems 

an attorney may be having. For example, if 

an attorney engaged in minor misconduct 

(neglect), and the reason for such conduct was 

poor office management, one of the conditions 

of diversion may be a law office management 

audit and/or practice monitor. The time period 

for a diversion agreement generally is no less 

than one year and no greater than three years.

Conditions of the 
Diversion Agreement
The type of misconduct dictates the conditions 

of the diversion agreement. Although each 

diversion agreement is factually unique and 

different from other agreements, many times 

the requirements are similar. Generally, the 

attorney is required to attend ethics school and/

or trust account school conducted by attorneys 

from OARC. An attorney may also be required 

to fulfill any of the following conditions:

 ■ law office audit

 ■ practice monitor

 ■ practice mentor

 ■ financial audit

 ■ online Colorado lawyer’s self-assessment 

program

 ■ restitution

 ■ payment of costs

 ■ mental health evaluation and treatment

 ■ attend continuing legal education (CLE) 

courses

 ■ any other conditions that would be 

determined appropriate for the type of 

misconduct.

Note: The terms of a diversion agreement 

may not be detailed in this summary if the 

terms are generally included within diversion 

agreements.

After the attorney successfully completes 

the requirements of the diversion agreement, 

Regulation Counsel will close its file and the 

matter will be expunged pursuant to CRCP 

251.33(d). If Regulation Counsel has reason to 

believe the attorney has breached the diversion 

agreement, Regulation Counsel must follow 

the steps provided in CRCP 251.13 before an 

agreement can be revoked.

Types of Misconduct
The types of misconduct resulting in diversion 

during February 1, 2021, through April 30, 2021, 

generally involved the following:

 ■ lack of competence, implicating Colo. 

RPC 1.1;

 ■ neglect of a matter and/or failure to 

communicate, implicating Colo. RPC 

1.3 and 1.4; 

 ■ fee issues, implicating Colo. RPC 1.5;

 ■ trust account issues, implicating Colo. 

RPC 1.15A through 1.15E;

 ■ declining or terminating representation, 

implicating Colo. RPC 1.16;

 ■ failing to comply with a court order or 

the rules of a tribunal, implicating Colo. 

RPC 3.4(c);

 ■ failing to respect the rights of a third 

person, implicating Colo. RPC 4.4;

 ■ committing a criminal act, implicating 

Colo. RPC 8.4(b); and

 ■ conduct prejudicial to the administration 

of justice, implicating Colo. RPC 8.4(d).

Some cases resulted from personal problems 

the attorney was experiencing at the time of the 

misconduct. In those situations, the diversion 

agreements may include a requirement for a 

mental health evaluation and, if necessary, 

counseling to address the underlying problems 

of depression, alcoholism, or other mental 

Disciplinary Case Summaries
for Matters Resulting in 

Diversion and Private Admonition
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health issues that may be affecting the attorney’s 

ability to practice law.

Diversion Agreements
Below are summaries of some of the diver-

sion agreements that Regulation Counsel 

determined appropriate for specific types of 

misconduct from February 1, 2021, through 

April 30, 2021. The sample gives a general 

description of the misconduct, the Colorado 

Rule(s) of Professional Conduct implicated, and 

the corresponding conditions of the diversion 

agreement.

Lack of Competence
 While representing a husband in a 

dissolution of marriage action, respondent 

sent a subpoena duces tecum and various 

attachments to wife’s employer seeking 

specific employment records of hers. This 

was delivered to the employer via a generic 

company email address. The information 

sent via email to wife’s employer contained 

personal information related to the parties’ 

dissolution action and made reference to an 

incorrect case venue. Upon receipt, wife’s 

employer directed respondent to resubmit 

the subpoena to an appropriate individual 

who had authority to receive and respond 

to the subpoena, but respondent failed to 

follow these directives and resubmitted the 

same information a second time to the same 

erroneous email address. The subpoena duces 

tecum was never submitted to wife’s employer 

in conformity with the applicable civil rules.

Rules Implicated: Colo. RPC 1.1 and 4.4.

Diversion Agreement: One-year diversion 

agreement with conditions, including comple-

tion of ethics school, completion of CLE credits 

related to civil procedure (including education 

about the requirements of CRCP 45), comple-

tion of the Colorado lawyer’s self-assessment 

program, and payment of costs.

 Respondent consumed a combination 

of alcohol and prescription medication while 

appearing for a deposition via Zoom. Respon-

dent was one of several attorneys involved in 

the deposition in a civil action, along with the 

deponent and a court reporter. Respondent 

eventually passed out during the deposition 

and remained on screen while visibly in that 

state. The deposition could not be completed 

on that date, as respondent had been sched-

uled to examine the deponent later that day. 

Respondent’s employment was subsequently 

terminated.

Rules Implicated: Colo. RPC 1.1, 1.3, and 

8.4(d).

Diversion Agreement: Three-year diversion 

with conditions, including completion of ethics 

school; monitored sobriety; continued partici-

pation in specified recovery activities for alcohol 

addiction; monitored personal therapy related 

to alcohol relapse prevention, depression, and 

anxiety; and payment of costs.

Neglect of a Matter and/or Failure to Com-
municate

 Respondent was hired on a flat-fee basis 

to assist a client in defending against an alleged 

violation of a civil permanent protection order. 

Respondent secured the dismissal of these 

charges against this client. Respondent took no 

steps to withdraw from the case. At that time, 

respondent advised the client that respondent 

would consider the client’s request to provide 

additional legal services to the client in a related 

civil matter. Despite the client’s subsequent 

attempted efforts to contact respondent about 

the related civil case, two months passed without 

further response. The client then posted a neg-

ative review of respondent online, complaining 

about the lack of responsiveness. In response, 

respondent sent a series of emotionally charged, 

offensive, and unprofessional emails to the client 

and advised the client that respondent would 

no longer be representing him. Respondent still 

took no steps to withdraw from the client’s case. 

The client then filed a pro se motion to vacate 

the civil protective order. Unbeknownst to the 

client, the court denied that motion. The court 

file reflects that respondent was given notice 

Professionalism 
Matters

Enjoy some good, bad and ugly attorney behavior 
and earn 1 ethics credit in the process! 

The Professionalism 
Coordinating Council 
offers entertaining and engaging 
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The Council’s speaker panel is also 
available to discuss professionalism 
matters with attorneys at local and 
specialty bar associations, sections, 
committees, law firms and other 
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Contact Katie Null at knull@cobar.org 
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through the court’s electronic filing system 

of the order of denial. Although respondent 

received notice from the court, respondent did 

not open or review the order and took no steps 

to forward that order to the client or otherwise 

provide notice to the client of the court’s action. 

When the client learned from the court clerk of 

the issuance of the order of denial, he emailed 

respondent requesting contact. Respondent 

received the client’s email but did not respond 

to it. The client filed a motion asking the court 

to remove respondent as the client’s counsel 

and to grant additional time to file an appeal 

of the denial of the motion to vacate due to 

respondent’s failure to ever provide notice of 

the order’s issuance. 

Rules Implicated: Colo. RPC 1.3, 1.4, and 

1.16(c) and (d).

Diversion Agreement: One-year diversion 

agreement with conditions, including com-

pletion of ethics school and payment of costs.

 Respondent took over an estate matter for 

a colleague who had retired. Respondent failed 

to provide the client with a statement regarding 

the basis or rate of respondent’s fee in writing. 

Respondent later failed to file a response to the 

court’s “Notice and Order Closing Estate After 

Three Years or More,” even though the estate was 

not yet settled. Respondent received a check 

from the estate house sale but placed it in the 

estate file rather than giving the funds to the 

estate’s personal representative. Respondent 

also was not diligent or prompt in communi-

cating information to the client.

Rules Implicated: Colo. RPC 1.3, 1.4(a)(3), 

1.5(b), and 1.15A(b).

Diversion Agreement: One-year diversion 

with conditions, including a practice audit, 

ethics school, and payment of costs.

Fee Issues
 Respondent deposited a very small 

payment toward costs into the operating 

account before the costs had been incurred. 

Respondent mistakenly believed the costs 

would be incurred immediately.

Rules Implicated: Colo. RPC 1.5(f ) and 

1.15A(a).

Diversion Agreement: One-year diversion 

with conditions, including completion of trust 

account school and payment of costs. 

Failure to Comply with a Court Order or the 
Rules of a Tribunal

 In representing a client in a domestic 

matter, respondent was ordered to complete 

a professionalism course by a date certain and 

to file with the court certification that respon-

dent had completed the course. Respondent 

failed to do so by the court-ordered deadline. 

Respondent neither requested a deadline 

extension nor filed a document before the 

deadline explaining respondent’s failure to 

complete the course by the deadline.

Rules Implicated: Colo. RPC 3.4(c).

Diversion Agreement: One-year diversion 

with conditions, including completion of ethics 

school, completion of a specific CLE program, 

a meeting with COLAP, and payment of costs.

Criminal Act
 Respondent was stopped by a police 

officer on suspicion of driving under the 

influence. After voluntarily submitting to 

roadside sobriety testing, respondent was 

arrested for driving under the influence of 

alcohol. Respondent’s breath alcohol content 

was 0.154. Respondent later pleaded guilty to 

driving while ability impaired. Respondent 

timely self-reported the conviction. This was 

respondent’s third alcohol-related offense. 

Respondent’s prior alcohol-related offenses 

were significantly remote in time.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: Three-year diversion 

agreement with conditions, including compli-

ance with the terms of respondent’s criminal 

sentence, alcohol treatment and monitoring, 

compliance with recommendations in the 

independent medical evaluation, completion 

of ethics school, and payment of costs.  

Summaries of diversion agreements 
and private admonitions are published 
on a quarterly basis. They are supplied 
by the Colorado Supreme Court Office 
of Attorney Regulation Counsel.
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No. 21PDJ005. People v. Barker. 5/12/2021. 

Reciprocal Discipline—Attorney Suspended.

The Presiding Disciplinary Judge entered 

default and imposed reciprocal discipline, 

suspending Tametha D’Lyn Barker (attorney 

registration number 36797) from the practice of 

law in Colorado for three years, to run consec-

utive to the discipline imposed in case number 

20PDJ006. Barker’s suspension is thus effective 

on May 6, 2023.

This reciprocal discipline case arose out 

of discipline imposed upon Barker in Texas. 

On November 19, 2020, the State Bar of Texas 

entered an order suspending Barker for five years 

after she neglected a client matter; failed to keep 

her client reasonably informed about the status 

of the case; failed to promptly comply with her 

client’s reasonable requests for information; 

failed to give her client papers and property 

to which the client was entitled when the rep-

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE

Disciplinary 
Case Summaries

resentation ended; failed to refund unearned 

fees when the representation ended; and failed 

to cooperate in disciplinary proceedings. The 

State Bar of Texas ordered that the suspension 

take effect after Barker’s current three-year 

suspension expires. 

Barker’s misconduct constituted grounds 

for reciprocal discipline under CRCP 251.21. 

Because a five-year period of suspension is not 

a disciplinary sanction authorized in Colorado, 

the Presiding Disciplinary Judge imposed the 

most closely analogous sanction of a three-year 

period of suspension.

The case file is public per CRCP 251.31. 

No. 21PDJ027. People v. Cimino. 5/13/2021. 

Conditional Admission of Misconduct—Attorney 

Suspended.

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of miscon-

duct and suspended John A. Cimino (attorney 

registration number 14032) for six months, with 

four months to be served and two months to 

be stayed upon the completion of a one-year 

period of probation, with conditions to include 

refunding money to his client. The suspension 

was effective on June 17, 2021.  

In 2016, a client retained Cimino to pursue 

her personal injury claims related to two sep-

arate motor vehicle accidents. Cimino and his 

client entered a contingent fee agreement that 

provided Cimino would earn 30% of any award 

if the claim settled without a trial; 40% after 

commencement of trial; or 50% if an appeal or 

another trial were necessary. In November 2016, 

Cimino settled one of the claims for $15,000 but 

took $5,000—or 33% of the settlement—even 

though he was entitled to only 30%, or $4,500. 

In late December 2016, the client authorized 

Cimino to take 40% of any award recovered in 

the second claim, but Cimino did not amend the 

fee agreement to reflect the higher percentage. 

Around that time, Cimino advised his client 

to accept a settlement offer of $40,000 and 

volunteered to reduce his fee to 25% of the 

recovery, or $10,000. His client initially agreed 

but continued to discuss the settlement with 

him during the following few days because she 

believed her case was worth more than $40,000. 

Cimino never rescinded his offer to accept 25% 

of the settlement. The next month, the matter 
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settled for $40,000. Cimino disbursed $15,000 

to his client, put $9,000 in trust for unresolved 

medical bills, and kept $16,000—or 40% of the 

award—for himself. 

Through this conduct, Cimino violated 

Colo. RPC 1.4(a) (a lawyer shall reasonably 

communicate with the client); Colo. RPC 1.5(a) 

(a lawyer shall not charge an unreasonable 

fee); and Colo. RPC 8.4(c) (it is professional 

misconduct for a lawyer to engage in conduct 

involving dishonesty, fraud, deceit, or misrep-

resentation).

The case file is public per CRCP 251.31. 

No. 21PDJ023. People v. King. 4/22/2021. 

Conditional Admission of Misconduct—Attorney 

Suspended.

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of miscon-

duct and suspended Rebecca Ann King (attorney 

registration number 08353) for three months. 

The suspension took effect on April 22, 2021.  

In May 2019, a client paid King $3,000 to 

represent him in a dissolution of marriage 

case. King deposited the money into a checking 

account that she shared with her husband. King 

had not maintained a trust account since 2010, 

nor did she use an account designated as an 

operating or business account. Due to poor 

recordkeeping, King unwittingly consumed $750 

of her client’s retainer before earning the fees.

The trial court entered permanent orders 

in the client’s case in December 2019. King 

did not file a motion to withdraw, believing 

that the entry of permanent orders ended her 

representation under her fee agreement. King 

later fell seriously ill and stopped responding 

to her client’s communications. During that 

time, she did not respond to a motion from her 

client’s former spouse asking the court to force 

a sale of the marital home. King withdrew from 

the matter in April 2020. Her client requested 

an accounting at that time, but she did not 

send him the final statement until disciplinary 

proceedings against her had begun.

Through this conduct, King violated Colo. 

RPC 1.3 (a lawyer shall act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 1.4(a)(3) (a lawyer shall 

keep a client reasonably informed about the 

status of the matter); Colo. RPC 1.4(a)(4) (a 

lawyer shall promptly comply with reasonable 

requests for information); Colo. RPC 1.4(b) (a 

lawyer shall explain a matter so as to permit the 

client to make informed decisions regarding the 

representation); Colo. RPC 1.15A(a) (a lawyer 

shall hold client property separate from the 

lawyer’s own property); Colo. RPC 1.15B(a)

(1) (a lawyer in private practice shall maintain 

a trust account into which the lawyer shall 

deposit funds entrusted to the lawyer’s care 

and advance fees); Colo. RPC 1.15B(a)(2) (a 

lawyer in private practice shall maintain an 

operating account into which the lawyer shall 

deposit funds received for legal services); 

Colo. RPC 1.15D(a) (a lawyer shall maintain 

an appropriate record-keeping system to track 

funds or other property held for others and 

maintain records of all deposits and withdrawals 

of all accounts used in connection with the 

lawyer’s legal services); Colo. RPC 1.16(a)(2) (a 

lawyer shall withdraw from representation if the 

lawyer’s physical or mental condition materially 

impairs the lawyer’s ability to represent the 

client); and Colo. RPC 1.16(d) (a lawyer shall 

protect a client’s interests upon termination 

of the representation, including by giving 

reasonable notice to the client and returning 

any papers and property to which the client 

is entitled).

The case file is public per CRCP 251.31.   

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge 
and are provided as a service by the 
CBA; the CBA cannot guarantee their 
accuracy or completeness. Full opinions 
are available on the Office of the 
Presiding Disciplinary Judge website at 
www.coloradosupremecourt.com/PDJ/
PDJ_Decisions.asp.
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Assistance Program for OARC Disciplinary Matters. 

If you are facing an OARC complaint, 
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This new program was designed to connect you with 
a volunteer attorney who can help navigate your case. 

Find out more and apply for assistance at 
cobar.org/OARC-Hearing-Assistance-for-Lawyers. 

This program is not affiliated in any way with the 
Office of Attorney Regulation Counsel or the Colorado Supreme Court. 
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Nos. 19-1349 & 20-1087. Underwood v. Bank 
of America Corp. 4/30/2021. D.Colo. Judge 

Matheson. Service Marks—Lanham Act—

Cancellation of State Registration of Service 

Mark—Trademark Infringement—Actual and 

Analogous Use.

Underwood and his website My24HourNews.

Com, Inc. (collectively, plaintiffs) own the 

putative service marks “E.R.I.C.A.” and “my-

24erica.com.” Underwood claimed he used 

these marks in his business, which offered 

internet-based search engine and personal 

assistant services. In 2010, Underwood applied 

to register the E.R.I.C.A. service mark in Georgia 

for a computer animated woman named Erica, 

and the mark was approved. In 2012, Underwood 

registered the domain name my24erica.com 

with GoDaddy.com. 

In 2016, Bank of America Corp. (BA) filed an 

“intent to use” application with the US Patent 

and Trademark Office (USPTO) for a mobile 

banking application known as “ERICA.” The 

USPTO registered the mark in 2018.

Plaintiffs sued BA for infringing on their 

marks. BA counterclaimed to cancel the Georgia 

registration of the E.R.I.C.A. mark and for 

declarations that it had not violated trademark 

law. BA moved for partial summary judgment on 

its cancellation counterclaim. The district court 

granted the motion and ordered the Georgia 

Secretary of State to cancel the registration. The 

court also granted summary judgment for BA 

on plaintiffs’ infringement claims. 

On appeal of the cancellation, the Tenth 

Circuit considered the required showing by 

BA that it has standing and that there are valid 

grounds for canceling the registration. Federally 

unregistered marks may be enforced under 

state common law or under a state’s registration 

system. Here, BA had standing to challenge 

the state law registration because it was sued 

for infringement, and it had valid grounds to 

seek cancellation of the registration because 

Underwood admitted that contrary to Georgia’s 

statutory use requirement, he did not use the 

Georgia mark with the services specified in 

the application before 2015. Accordingly, the 

registration was improperly granted under 

Summaries of 
Selected Opinions

Georgia law, and the district court correctly 

ordered cancellation. Further, Underwood did 

not show any legal basis to reform the Georgia 

registration because he could not show that 

he used the mark with some of the goods or 

services identified in the application. 

Underwood argued that before BA’s October 

2016 priority date he established a protectable 

interest in both marks through actual and 

analogous use. Where, as here, a plaintiff’s marks 

are federally unregistered, the plaintiff has the 

burden to demonstrate the mark is protectable 

under § 43(a) of the Lanham Act. A protectable 

interest is acquired by using a distinct mark in 

commerce through actual or analogous use. On 

the E.R.I.C.A. mark, although the district court 

addressed actual use, it used the incorrect legal 

standard in analyzing actual use by assuming 

that customers were required to have purchased 

the services offered or that plaintiffs must have 

generated revenue to qualify as actual use, 
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and by limiting the services at issue to those 

listed on the Georgia registration. However, 

the district court correctly found there was 

insufficient analogous use of the mark because 

no reasonable jury could find analogous use 

from the evidence plaintiffs cited.

On the my24erica.com mark, there is no 

factual dispute that my24erica.com did not 

identify and distinguish plaintiffs’ services 

from the services of others. Like all marks, a 

domain name must be “used to identify and 

distinguish the source of goods or services” to 

be protectable, but here there is no evidence 

that the designation was used for anything 

more than an address for reaching a website. 

Therefore, the mark is not protectable.

The summary judgment on BA’s cancellation 

counterclaim was affirmed. On the infringement 

claims, the summary judgment on the my24eri-

ca.com mark was affirmed and the summary 

judgment on the E.R.I.C.A. mark was vacated, 

and the case was remanded for the district 

court to apply the correct actual use standard.

No. 19-1432. United States v. Venezia. 5/3/2021. 

D.Colo. Judge Briscoe. Fourth Amendment—

Vehicle Impoundment—Warrant Exceptions—

Standardized Criteria—Community Caretaking 

Exception.

Police officers were conducting a routine 

patrol when they observed a vehicle failing to 

signal a turn on its way from a motel parking 

lot to a gas station. When the vehicle returned 

to the motel parking lot, officers observed 

that the front and rear license plates were not 

properly affixed. Officers approached the vehicle 

based on the illegal turn they had observed 

and asked defendant, the driver, for his license, 

registration, and insurance. Defendant lacked 

these documents but presented a Colorado 

identification card. Officers determined that 

defendant’s license had been revoked and he 

had an outstanding misdemeanor warrant. The 

officers arrested defendant on the outstanding 

warrant and impounded the vehicle over his ob-

jection. During the inventory search conducted 

as part of the impoundment, law enforcement 

found drugs, distribution paraphernalia, a gun 

holster, and ammunition. After defendant was 

released on bond, he was able to establish that 

he owned the vehicle.

As relevant here, a grand jury charged defen-

dant with one count of possession with intent 

to distribute methamphetamine. Defendant 

moved to suppress the evidence recovered 

in the search. At the suppression hearing, the 

district court concluded the impoundment was 

conducted pursuant to the police department’s 

standardized written policies and was justified 

by a community caretaking rationale, and it 

denied the suppression request. Defendant 

entered a conditional guilty plea, reserving the 

right to appeal the motion denial. 

On appeal, defendant argued that the im-

poundment was not warranted by the Fourth 

Amendment’s community caretaking exception. 

In the absence of a warrant, a search is reason-

able only if it falls within a specific exception 

to the warrant requirement. The community 

caretaking exception justifies impoundment 

when a vehicle is not impeding traffic or im-

pairing public safety and the impoundment 

is guided by (1) standardized criteria and (2) 

a legitimate community caretaking rationale. 

The impoundment here was consistent with the 

police department’s standardized impoundment 

policies set forth in the department’s manual, 

which encourages impoundment when a driver 

does not have a valid driver’s license, the car is 

registered to another person, and the officer is 

unable to verify the driver has permission to 

drive the vehicle. The fact that this information 

was included in the police department manual 

and not the applicable municipal code was of no 

legal consequence, as the standardized criteria 

may be set forth in law or another governing 

document. 

As to the second prong, courts use a five-fac-

tor test to determine whether  an impoundment 

was justified by a reasonable, non-pretextual 

community caretaking rationale: (1) whether 

the vehicle was on private property; (2) if so, 

whether the property owner was consulted; (3) 

whether an alternative to impoundment exists; 

(4) whether the vehicle is implicated in a crime; 

and (5) whether the vehicle’s owner and/or driver 

consented to the impoundment. Here, while the 

fifth factor weighed in favor of impoundment, the 

first four factors weighed against impoundment 

because the vehicle was on private property; 

the property owner was not consulted; there 

were reasonable alternatives to impoundment 

because the vehicle could have remained in the 

motel parking lot until the motel owner objected, 

the officers contacted the registered owner, 

or the vehicle was deemed abandoned; and 

impounding did not provide further evidence 

of the traffic violation or outstanding warrant. 

Accordingly, impoundment was not justified by 

the community caretaking rationale.

The denial of the motion to suppress was 

reversed and the matter was remanded with 

directions to vacate defendant’s conviction 

and sentence.

No. 20-3042. United States v. Carter. 5/4/2021. 

D.Kan. Judge Bacharach. Investigation into 

US Attorney’s Office—Sixth Amendment—

Jurisdiction—Issue Preclusion—Prudential 

Ripeness—Mootness.

During a prosecution involving allegations 

of drug crimes at a detention facility, the US 

Attorney’s Office (USAO) obtained video and 

phone call recordings from the facility, some of 

which involved attorney-client communications 

between detainees and their attorneys. After 

learning that the USAO had the recordings, 

the Federal Public Defender (FPD) intervened 

for defendants in that case (United States v. 

Black) and moved for return of the recordings 

containing attorney-client communications. As 

a result of this motion, the district court ordered 

an investigation into the USAO. The investigation 

culminated in an order in which the district 

judge commented on possible Sixth Amendment 

violations, found the USAO in contempt, and 

stated that she would reassign herself to the 

related postconviction cases. The district court 

then dismissed the indictment against the last 

remaining defendant and ordered the USAO 

to provide the FPD with all attorney-client 

communications in its possession. The court 

declined to award sanctions against the USAO. 

The investigation prompted over 100 prisoners 

to file postconviction motions challenging their 

convictions or sentences based on alleged 

Sixth Amendment violations stemming from 

intrusions into attorney-client conversations. 

On appeal, the Tenth Circuit first analyzed 

whether it had jurisdiction and whether the 

USAO’s claims were ripe. Appellate jurisdic-

tion generally exists only if the appellant was 

aggrieved by the district court’s judgment or 
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order. Here, the USAO did not challenge the 

dismissal of defendant’s indictment or the 

order compelling production of the recordings, 

and it partially prevailed in the district court 

by avoiding sanctions. A prevailing party can 

appeal from an adverse ruling collateral to the 

merits judgment if it retains a stake in the appeal, 

which can arise from collateral rulings when (1) 

the prevailing party has suffered an “injury in 

fact,” (2) the collateral ruling caused the injury, 

and (3) the injury is redressable. The USAO 

maintained it was injured because the court’s 

statements and findings caused issue preclusion 

and adverse effects in the postconviction cases. 

However, none of the district court’s statements 

or findings are binding in the postconviction 

cases or necessary to the Black judgment, so 

the USAO did not show that the appeal would 

lead to issue preclusion. Accordingly, the feared 

injury was not actual or imminent, and the Tenth 

Circuit lacks appellate jurisdiction.

Further, even if the Tenth Circuit had juris-

diction, the appeal would remain prudentially 

unripe because the parties can freely litigate all of 

the disputed issues in the postconviction cases. 

Lastly, the USAO challenged the district 

court’s authorization of Phase III of the investi-

gation. However, even if jurisdiction otherwise 

existed, this challenge is moot because Phase 

III is over. 

The appeal was dismissed for lack of juris-

diction and prudential ripeness.

No. 20-6097. In re Samsung Top-Load Washing 
Machine Marketing, Sales Practices and Prod-
ucts Liability Litigation. 5/10/2021. W.D.Okla. 

Judge McHugh. Class Action—“Kicker” and 

“Clear Sailing” Agreements—Attorney Fees and 

Costs—Approval of Class Action Settlement 

Agreement—Objection to Settlement Agreement 

and Class Counsel.

Consumers owning Samsung top-load 

washing machines experienced issues with 

the top-load door detaching mid-cycle and 

allowing water to spew out of the machines. 

Ensuing litigation resulted in consolidation of 

class action cases into multi-district litigation. 

Several months later, with the assistance of a 

mediator, class counsel and defendants nego-

tiated a Settlement Agreement (Agreement) 

that provided class members five forms of 

relief. The district court valued the Agreement 

at between $6.55 and $11.42 million and found 

that certain of its aspects provided the average 

claimant greater compensation than damages 

provable at trial. 

Class member Morgan objected to the 

Agreement’s inclusion of “kicker” and “clear 

sailing” agreements. Under the kicker agreement, 

Samsung retained the difference between 

the maximum permissible attorney fees and 

costs award of $6.55 million and the amount 

actually awarded by the district court. Under 

the clear sailing agreement, Samsung agreed 

not to contest any request by class counsel for 

attorney fees and costs of up to $6.55 million. 

Morgan argued that these clauses allowed 

class counsel to self-deal at the expense of 

class compensation. In an effort to resolve the 

objections, Morgan and Samsung negotiated 

for a side agreement, but no agreement was 

reached. The court approved the Agreement 

over Morgan’s objection and granted final class 

certification and final approval of the settlement.

Class counsel sought an attorney fees and 

cost award of about $6.25 million. After scruti-

nizing the billing records and acknowledging 

the kicker and clear sailing agreements, the 

district court awarded class counsel about $3.8 

million. Samsung was permitted to retain the 

difference between this amount and the $6.55 

million maximum, which amount would likely 

have been distributed to the class had Morgan 

and Samsung finalized the side agreement.

On appeal, Morgan contended that the 

district court’s orders granting final class 

certification, granting final approval to the 

Agreement, and awarding class counsel attorney 

fees and costs should be reversed. The Tenth 

Circuit first determined that a district court must 

apply heightened scrutiny before approving 

a settlement that includes both kicker and 

clear-sailing agreements. Here, the district court 

found that the average class claimant received 

compensation in excess of damages provable 

at trial; the mediator’s declaration established 

that the negotiations were hard fought, and that 

the attorney fees and costs issue was addressed 

after the other settlement components were 

resolved; and the court reduced the attorney fees 

and cost award, and cross-checked the amount 

awarded with the estimated value to the class. 

Therefore, the district court applied sufficient 

scrutiny and did not abuse its discretion.

Morgan also argued that the district court 

erred by not disqualifying class counsel and 

decertifying the class. While the district court 

committed clear error when it found that class 

counsel took no position as to the side agree-

ment, class counsel had reasonable bases that 

were consistent with the class members’ interests 

to oppose further negotiations on the side agree-

ment. Further, the district court recognized that 

class counsel had reason for concern regarding 

the side agreement delaying the proceedings. 

There was no compelling evidence that class 

counsel breached its fiduciary duty to the class. 

Accordingly, the error was harmless. 

The orders granting final class certification, 

granting final approval to the Agreement, and 

awarding attorney fees and costs were affirmed.

No. 20-7013. Huff v. Reeves. 5/10/2021. 

E.D.Okla. Judge Hartz. 42 USC § 1983—Summary 

Judgment—Fourth Amendment—Fourteenth 

Amendment—Qualified Immunity—Failure to 

Adequately Train. 

Plaintiff visited a local bank to access her safe 

deposit box. While she was there, Norris entered 

the bank, murdered the bank president, grabbed 

money from tellers, shot another employee, and 

took plaintiff hostage, forcing her to drive the 

getaway vehicle. Police officers pursued and 

forced the vehicle to crash. Norris fired at officers 

and plaintiff fled, raising her arms and facing 

the officers. However, they fired at her, and she 

fell to the ground. Norris then used her body 

as a shield. He was killed in the shootout, and 

plaintiff was shot at least 10 times but survived. 

She filed suit under 42 USC § 1983 alleging, 

as relevant here, that a trooper who shot her 

used excessive force against her in violation of 

the Fourth and Fourteenth Amendments and 

that the sheriff failed to properly train deputies.

The trooper moved for summary judgment, 

alleging qualified immunity, and the sheriff 

moved for summary judgment, arguing that 

plaintiff could not establish supervisory liability. 

The district court granted the trooper’s motion, 

holding that plaintiff ’s Fourth Amendment 

rights were not violated because there was no 

evidence that the trooper saw and intentionally 

shot plaintiff. The court dismissed the claim 
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against the sheriff on grounds that plaintiff could 

neither demonstrate a predicate constitutional 

violation by one of his deputies nor identify 

any specific training deficiency related to the 

alleged violation.

On appeal, plaintiff challenged entry of 

summary judgment for the trooper. To overcome 

a qualified immunity defense on summary 

judgment, a plaintiff must demonstrate that 

on the facts alleged the defendant violated a 

constitutional right that was clearly established 

at the time of the alleged unlawful activity. 

Here, plaintiff was repeatedly struck by bullets 

from the trooper’s gun, which implies she 

was in his line of sight. Further, officers are 

prohibited from using deadly force against a 

person who apparently poses no physical threat 

to the officers or others. Plaintiff’s testimony 

that she raised her hands in surrender as she 

approached officers when she was first shot 

could be seen as evidence that she was not 

evading apprehension and posed no threat to 

anyone. Accordingly, the record contains ample 

evidence from which a jury could reasonably 

infer that the trooper saw and intentionally 

shot plaintiff. Therefore, summary judgment 

was improper.

Plaintiff also challenged the summary 

judgment on her Fourteenth Amendment 

claim. It is clearly established that all claims that 

law enforcement used excessive force should 

be analyzed under the Fourth Amendment 

rather than a substantive due process approach. 

Because plaintiff’s excessive force claim alleges 

a prearrest seizure, it is properly analyzed 

under the Fourth Amendment, so summary 

judgment was proper. 

Plaintiff also contested the entry of summary 

judgment for the sheriff on the failure to train 

claim. However, it was undisputed that the 

sheriff ’s deputies involved in the incident 

received training on the proper use of force. 

Further, plaintiff failed to identify any additional 

training that would have prevented the alleged 

constitutional violation. Therefore, the sheriff 

was entitled to summary judgment.

The grants of summary judgment on the 

Fourteenth Amendment claim against the 

trooper and the failure to train claim against 

the sheriff were affirmed. The grant of summary 

judgment on the Fourth Amendment claim 

was reversed and the case was remanded for 

further proceedings.

No. 20-1025. United States v. Crooks. 5/18/2021. 

D.Colo. Judge Tymkovich. First Step Act of 

2018—Fair Sentencing Act of 2010—Motion 

for Sentence Reduction—Covered Offense—US 

Sentencing Guidelines—Career Offender Status.

Defendant was convicted two decades ago 

with conspiracy to distribute 50 grams or more 

of crack cocaine when the court found that he 

possessed with intent to distribute 567 grams 

of crack cocaine. At the time of sentencing, an 

enhanced penalty provision subjected defendant 

to a mandatory statutory penalty of 10 years to 

life imprisonment. The pre-sentence report (PSR) 

concluded that defendant qualified as a career 

offender under § 4B1.1 of the US Sentencing 

Guidelines (Guidelines), and it calculated 

the Guidelines range to be 360 months to life 

imprisonment. Defendant was sentenced to 

360 months’ imprisonment.

The punishment associated with crack co-

caine offenses has changed significantly since 

defendant’s conviction. The Fair Sentencing Act 

of 2010 (2010 Act) addressed the sentencing 

disparity between powder cocaine and crack 

cocaine by raising the crack cocaine quantity 

threshold for statutory penalties from 50 to 280 

grams. But the 2010 Act was not retroactive in 

application. In 2018, the First Step Act made the 

2010 Act’s changes to crack cocaine penalties 

retroactive by allowing prisoners sentenced 

under prior laws to file motions for sentence 

reductions. Defendant filed a motion under 

the First Step Act requesting a reduction of his 

sentence to time served (about 260 months). 

He also asked the district court to correctly 

calculate his Guidelines range without the 

career offender enhancement because a federal 

drug conspiracy is not a “controlled substance 

offense” under the career offender Guideline. 

The district court denied the motion. 

On appeal, defendant argued that the district 

court erred in determining that he was ineligible 

for a sentence reduction. During the appeal, the 

government changed its position and conceded 

defendant’s eligibility for relief. Defendant is 

eligible for relief if he was convicted of a “covered 

offense” under First Step Act § 404(a). The 

eligibility depends on a defendant’s offense of 

conviction, not the underlying conduct. Here, 

despite defendant’s conduct of possessing 567 

grams of crack cocaine, he committed a “covered 

offense” because he was sentenced for distrib-

uting 50 grams or more of crack cocaine, which 

is below the 280-gram threshold. Therefore, he 

is eligible for resentencing under the First Step 

Act, and the district court erred.

Defendant also argued that the district court 

erred in determining that even if he were eligible 

for a sentence reduction, he should not receive 

one because the court could not review his 

career offender designation. A career offender 

designation is reviewable in a First Step Act 

motion. The government conceded on appeal 

that defendant was improperly designated as 

a career offender because his drug conspiracy 

conviction of 21 USC § 846 is not a “controlled 

substance offense” within the meaning of the ca-

reer offender guideline. Defendant’s conspiracy 

conviction under 21 USC § 846 did not require 

an overt act, so he did not satisfy the career 

offender requirements of Guidelines § 4B1.1, 

and the designation was incorrectly applied 

to him. Defendant was therefore erroneously 

designated as a career offender.

The order was reversed and the matter was 

remanded for proceedings consistent with this 

opinion. 
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May 6, 2021
2021 COA 62. No. 18CA1557. People v. Ambrose. 
Driving While Ability Impaired—Reasonable 

Suspicion—Traffic Stop—Juror Challenge for 

Cause—Elements of Felony Offense—Sentence 

Enhancer—Intoxilyzer 9000—Expert Testimo-

ny—Constitutional Law—Confrontation Clause.

Defendant was pulled over for having a 

defective taillight. During the stop, the officer 

detected the odor of alcohol, and defendant 

consented to perform roadside maneuvers. 

The officer arrested defendant after observing 

several clues of impairment and learning from 

dispatch that he had active restraints on his 

driver’s license in other states. Defendant was 

convicted of driving while ability impaired 

(DWAI). In a bench trial, the trial court found that 

the prosecution had established the existence 

of three prior convictions for alcohol-related 

offenses, thereby elevating defendant’s con-

viction from a misdemeanor to a class 4 felony. 

On appeal, defendant argued that the trial 

court erred in finding that the officer had reason-

able suspicion to initiate a traffic stop. However, 

the officer’s observation that defendant’s car’s 

taillight emitted a steady white light instead of 

a red light justified the stop. Further, the fact 

that defendant’s vehicle displayed Wisconsin 

plates does not alter the analysis because CRS 

§ 42-4-215(6) does not require a vehicle to 

be registered in Colorado to be stopped for a 

traffic violation. 

Defendant further argued that the trial 

court erred in denying his challenge for cause 

to Juror C.J. However, the record contains no 

evidence that Juror C.J. was unable to be fair 

and impartial, or that she would be unable to 

follow the law, so the court did not err.

Defendant also argued that because pri-

or convictions under CRS § 42-4-1301(1)(b) 

transform a misdemeanor conviction into a 

felony conviction, they constitute an element 

of the felony offense that must be proved to a 

jury beyond a reasonable doubt, rather than 

treated as a sentence enhancer. Based on the 

holding in Linnebur v. People, 2020 CO 79M, 

the Court of Appeals agreed. Because the trial 

court treated defendant’s prior convictions 

as a sentence enhancer, his felony conviction 

must be reversed.

Defendant also contended that the trial 

court erroneously admitted Intoxilyzer 9000 

(I-9000) evidence without first holding a hearing 

to assess its reliability under People v. Shreck, 

22 P.3d 68 (Colo. 2001). When a party requests 

a Shreck analysis, the court has discretion to 

hold an evidentiary hearing but is not required 

to do so if it has sufficient information to make 

specific findings under Shreck. The record 

reflects that the I-9000 machine used here was 

certified by the Colorado Department of Public 

Health and Environment (CDPHE), and the 

arresting officer testified that the machine was 

working properly. Further, the prosecution’s late 

endorsement of the officer as an expert witness 

does not require a different result, and the trial 

court offered to continue the trial so defense 

counsel could endorse his own witness, but 

counsel refused the offer. Accordingly, there 

was no abuse of discretion.   

Defendant further contended that the offi-

cer’s testimony that the I-9000 worked properly 

constituted expert testimony in the guise of 

lay testimony. While the officer’s opinion is 

arguably an expert opinion because it was based 

on specialized training that he received in the 

operation of the I-9000, any error was harmless 

because the testimony did not substantially 

influence the verdict or the fairness of the trial.

Defendant also argued that the I-9000 

certificate and results are inadmissible as a 

matter of law because the certificate lacks a 

Summaries of 
Published Opinions

signature, so the trial court abused its discretion 

by admitting it. However, any such deficiency 

goes to the weight and not the admissibility 

of the evidence, so the trial court did not err.

Defendant further argued that if the I-9000 

certificate is admissible under CRS § 42-4-1303, 

it is testimonial, and the statute violates his Sixth 

Amendment right to confrontation both facially 

and as applied. However, the I-9000 certificate 

merely constitutes prima facie evidence that 

the I-9000 complied with CDPHE regulations, 

so it is neither testimonial nor subject to the 

Confrontation Clause. Further, CRS § 42-4-1303 

does not, facially or as applied, violate the 

Confrontation Clause.

The DWAI conviction was reversed and 

the case was remanded for imposition of a 

misdemeanor DWAI and resentencing, unless 

the prosecution opts to retry the felony DWAI 

charge. The judgment was otherwise affirmed.

2021 COA 63. No. 19CA2081. In re Estate of 
Everhart. Informal Probate—Formal Probate—

Motion to Dismiss—CRCP 12(b)(5)—Testamen-

tary Capacity—Undue Influence.

Decedent’s will devised her estate to her 

three brothers and two nieces and a nephew. 

Brother Christopher moved for informal probate 

of the will and appointment as the personal rep-

resentative. The other two brothers (Objectors) 

filed a petition objecting to informal probate 

and requesting formal probate proceedings. 

They alleged that the will was invalid because 

decedent lacked testamentary capacity and 

Christopher had exerted undue influence over 

her. Christopher answered the petition, and a 

niece and nephew moved to dismiss Objector’s 

petition under CRCP 12(b)(5). The district 

court granted the motion. Objectors moved 

for reconsideration, which the court denied.

On appeal, Objectors argued that the court 

erred by applying Rule 12(b)(5) to a petition 

objecting to informal probate. They maintained 

that a petition to commence formal testacy 

proceedings is not subject to dismissal under 

Rule 12(b)(5) because CRS § 15-12-403(1)

(a) requires the court to “fix a time and place 

of hearing” on every petition. However, this 

direction does not mean that a party is entitled 

to a hearing in every case, and CRS § 15-12-403 

does not address motions to dismiss. Further, 
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the probate rules specifically contemplate 

motions practice, and allowing dismissal of a 

facially deficient pleading advances the probate 

code’s purpose. Accordingly, a petition objecting 

to informal probate and commencing formal 

probate proceedings is subject to dismissal 

under Rule 12(b)(5). 

Objectors argued in the alternative that 

even if Rule 12(b)(5) applies, the court erred 

by concluding that the petition failed to state 

a plausible claim for relief. Here, Objectors did 

not allege that Christopher was actively involved 

with the preparation or execution of decedent’s 

will, and they failed to allege that he deprived 

decedent of her free choice.  

Objectors also challenged dismissal of 

their claim that decedent lacked testamentary 

capacity. However, Objectors’ allegations were 

insufficient to show that decedent lacked ca-

pacity to make a will.

The judgment was affirmed. 

2021 COA 64. No. 20CA1524. People in Interest 
of S.M. Dependency and Neglect—Racial Bias—

CRCP 60(b)—Termination of Parental Rights.

Parents filed a direct appeal of a judgment 

terminating their parental rights. While the 

appeal was pending, the judge who presided over 

the proceedings below was publicly censured 

for violating C.J.C. 2.3, which prohibits a judge 

from manifesting bias or prejudice based on 

race or ethnicity by word or action. Parents 

moved for reversal of the termination judgment 

and remand to the juvenile court for a new 

termination hearing before another judicial 

officer, arguing that the judge’s decision to 

terminate their parental rights was due to the 

judge’s prejudice or bias against them based 

on father’s ethnicity and mother’s religious 

affiliation. 

The Court of Appeals concluded it could not 

determine the facts necessary to resolve parents’ 

allegations. Instead, parents must raise their 

allegations in a CRCP 60(b) motion in juvenile 

court and obtain a ruling from a different judicial 

officer, subject to further review by the Court.

The request to reverse termination was 

denied. A limited remand was granted for the 

purpose of hearing and ruling on CRCP 60(b) 

motions. Following resolution of the motions, 

parents are to immediately forward a certified 

copy of the district court’s order to the Court, 

and the case will be recertified.

May 13, 2021
2021 COA 65. No. 17CA1911. People v. Gar-
cia. Extradition—Double Jeopardy—Foreign 

Country—Jurisdiction—Waiver—Laches—Jury 

Instructions—Self-Defense.

Defendant was involved in a fatal shooting in 

Colorado and fled to Mexico. The Mesa County 

District Attorney’s Office (DA) attempted to 

extradite defendant but was unsuccessful. As 

an alternative to extradition, the DA and the 

Colorado Attorney General’s Office Foreign 

Prosecutions Unit compiled a casebook and sent 

it to Mexico so defendant could be prosecuted 

under Mexico law. Defendant was acquitted of 

murder in Mexico. Years later, defendant was 

arrested on an outstanding Colorado warrant 

upon arriving in Denver. A Colorado jury con-

victed him of first degree murder.

On appeal, defendant argued that his retrial 

in Colorado violated his right to be free from 

double jeopardy under the federal and state 

constitutions because he was acquitted of 

murder in Mexico. It is undisputed that Mexico 

qualifies as a sovereign nation for purposes of the 

dual-sovereignty doctrine, under which separate 

sovereigns may prosecute a person for the same 

offense without violating double jeopardy 

under the federal constitution. Accordingly, 

defendant’s argument fails.

Defendant also argued that CRS § 18-1-303, 

which bars prosecutions in other states where 

there has been a conviction or acquittal, barred 

his Colorado prosecution. However, this statute 

does not apply to prior prosecutions by foreign 

countries. 

Defendant further argued that the State of 

Colorado voluntarily relinquished jurisdiction 

over the entire case to Mexico when it pursued 

prosecution there, and laches barred his retrial. 
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Here, the State did not neglect to prosecute 

defendant or ignore his flight to Mexico to escape 

a murder charge, and sending a casebook to 

Mexico to allow it to pursue prosecution does 

not amount to a jurisdictional waiver. Further, 

laches does not prevent prosecution where a 

defendant absconds for many years and then 

returns to the state jurisdiction. Therefore, 

defendant’s argument fails. 

Defendant also contended that the trial 

court reversibly erred by instructing the jury 

that the defense had not asserted self-defense 

and that it could not consider self-defense in its 

deliberations. The trial court gave defendant’s 

requested theory of defense instruction, an 

instruction for the lesser included offense of 

second degree murder, and a heat of passion 

manslaughter instruction. Further, the court’s 

instruction that the defense had not asserted 

self-defense was accurate. Accordingly, the trial 

court did not abuse its discretion.

The judgment was affirmed.

2021 COA 66. No. 19CA1114. People v. Ha-
sadinratana. Possession of a Weapon by a 

Previous Offender—Choice of Evils Affirmative 

Defense—Imminent Harm.

Police responded to a reported physical 

disturbance involving two men with guns and 

masks. Defendant matched the description 

of one suspect. When an officer stopped him, 

defendant said he had a gun in his possession, 

which the officer found. Because defendant 

had a prior felony conviction, the prosecution 

charged him with possession of a weapon by 

a previous offender (POWPO). Defendant 

asserted a choice of evils defense, which the 

district court denied. A jury found defendant 

guilty of POWPO.

On appeal, defendant argued that he pre-

sented sufficient evidence to entitle him to 

assert a choice of evils affirmative defense. A 

defendant charged with POWPO can assert the 

affirmative defense of choice of evils, which 

allows defendants to possess a weapon to defend 

themselves, their homes, or their property 

from what they reasonably believed to be a 

threat of imminent harm. Here, defendant 

conceded that he was unaware of the reported 

disturbance when the officer stopped him, and 

he showed only that he possessed a firearm 

while walking in what is generally known as 

a high-crime neighborhood. Accordingly, he 

failed to establish the threat of imminent harm 

and was not entitled to assert the affirmative 

defense. 

The judgment was affirmed.

2021 COA 67. No. 19CA2040. Board of County 
Commissioners of Boulder County v. Crestone 
Peak Resources Operating LLC. Oil and Gas 

Leases—Production.

Predecessors-in-interest to the Board of 

County Commissioners of Boulder County 

(Boulder) and Crestone Peak Resources Operat-

ing LLC (Crestone) executed oil and gas leases for 

two properties in Boulder County (the premises). 

Wells were drilled on the premises and the 

gas produced there was delivered directly to 

Anadarko Petroleum Corp. (Anadarko) through 

its pipeline, which was connected to the wells. In 

2014, Anadarko temporarily closed its pipeline 

for maintenance. Oil and gas were available from 

the wells and the operator continued to work the 

premises during the temporary closure. After 

the temporary closure, the flow of gas resumed 

and the extraction and marketing of oil and gas 

from the wells continued for another six years. 

Over this time period Boulder accepted tens 

of thousands of dollars in royalty payments 

from Crestone, including while this lawsuit 

was pending.

Boulder sued Crestone in February 2019 

for failure to surrender the leases, surface and 

mineral trespass, and unjust enrichment under 

the theory that the leases had terminated during 

the 2014 extraction pause. Crestone moved for 

summary judgment, which the district court 

granted.

On appeal, Boulder argued that the district 

court erred in granting summary judgment 

because production stopped during the 2014 

temporary closure, thereby terminating the leas-
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es. Both leases contain (1) a habendum clause 

stating that they will remain in effect as long as 

oil and gas is produced from the premises; (2) 

cessation of production clauses, providing that 

the leases will not terminate if production ceases 

as long as re-working or drilling operations are 

resumed within specified time periods; and 

(3) shut-in royalty clauses, providing for lease 

payments when a well is “shut-in” (turned off 

temporarily for maintenance or when the sale 

of hydrocarbons is not economically feasible), 

and stating that if shut-in royalties were paid 

the wells would be considered to be producing. 

“Production” means capable of producing oil 

or gas in commercial quantities. Here, the wells 

on the premises never stopped producing, so 

the leases never terminated and summary 

judgment was proper. 

The judgment was affirmed.

2021 COA 68. No. 19CA2085 People v. Cox. 
Medical Marijuana Affirmative Defense—Con-

stitution.

Defendant was charged with unlawful cul-

tivation of marijuana. He asserted the medical 

marijuana affirmative defense in Colo. Const. art. 

XVIII, § 14(2)(a)(i)–(III) and asked the court to 

instruct the jury on the elements of that defense. 

The prosecutor requested that the medical 

marijuana affirmative defense instruction 

include three additional elements contained in 

Colorado statutes but not in the Constitution. 

The trial court denied the prosecutor’s request 

and instructed the jury only on the elements 

set forth in the Constitution. Defendant was 

acquitted, and the district attorney appealed. 

The Court of Appeals first considered wheth-

er the trial court erred by instructing the jury 

that marijuana “does not include industrial 

hemp.” The Colorado Supreme Court decided 

this question in an interlocutory appeal in this 

case, finding that the definition of marijuana 

does not include industrial hemp pursuant to 

Colo. Const. art. XVIII, § 16(2)(f ). Therefore, 

the trial court did not err.

The Court next considered whether the 

trial court erred by refusing to instruct the 

jury that the medical marijuana affirmative 

defense includes three elements not contained 

in the Colorado Constitution. The Colorado 

Constitution establishes the State’s supreme 

law, and a statute purporting to add substantive 

elements to a defense defined in the Constitution 

cannot override the Constitution. The Colorado 

Constitution prescribes the specific elements 

of the medical marijuana affirmative defense 

and does not expressly authorize the General 

Assembly to add substantive elements, so the 

trial court did not err.

The trial court’s challenged rulings were 

approved.

May 20, 2021
2021 COA 69. No. 17CA1911. People v. Ale-
mayehu. Fourth Amendment—Search and 

Seizure—Warrantless Search—Plain View 

Exception—Custodial Interrogation—Miran-

da—Prosecutorial Misconduct.

Defendant backed into a car in a parking 

lot and then parked 20 to 30 yards away in the 

same lot with the engine running. A bystander 

reported the accident. Deputies arrived on 

the scene, and when looking for defendant’s 

registration and insurance, they noticed a 

pocket at the bottom of the driver’s side door 

containing unlabeled orange prescription pill 

bottles. Defendant denied owning the bottles. A 

deputy opened the pill bottles and determined 

they were oxycodone. Meanwhile, another 

deputy looking in the glove box for defendant’s 

registration and insurance discovered another 

bottle of pills. Defendant was convicted of 

failure to report an accident and possession 

of a controlled substance. 

On appeal, defendant argued that there was 

insufficient evidence to sustain his conviction for 

possession of a controlled substance. However, 

there was sufficient evidence for the jury to 

conclude that defendant knew he possessed 

the pills and they were a controlled substance, 

including the facts that defendant was the owner, 

driver, and sole occupant of the vehicle; the 

pill bottles were in the driver’s side door; and 

defendant made statements to police that he was 

aware of the pills and they were for back pain.

Defendant also argued that the trial court 

erred by not suppressing evidence that was 

obtained as a result of an illegal seizure and 

search of the pill bottles. A search of a seized 

container’s concealed contents must be either 

pursuant to a search warrant or justified by an 

exception to the warrant requirement. The mere 

observation of an unlabeled prescription pill 

bottle did not give deputies probable cause to 

associate it with criminal activity. Therefore, 

though deputies lawfully seized the pill con-

tainers under the plain view exception, they 

lacked authority under the exception to further 

inspect them without a warrant. Consequently, 

the trial court erred. Further, the improperly 

seized oxycodone evidence was critical to 

prosecution of the controlled substance count, 

and its admission was not harmless beyond a 

reasonable doubt. 

Defendant also contended that the trial 

court erred in admitting statements the deputies 

obtained in violation of Miranda. Here, before 

deputies arrested defendant and advised him 

of his Miranda rights, they spoke with him for 

only about 17 minutes in a public place in the 

middle of the day. Defendant was not patted 

down or otherwise touched, and he was not 

told that he would not be released. Under the 

totality of the circumstances, defendant was 

not subjected to custodial interrogation, and 

deputies were not required to advise him of 

his Miranda rights. Therefore, the trial court 

did not err.

Defendant further contended that the 

trial court reversibly erred by admitting into 

evidence redacted footage from the deputies’ 

body cameras because parts of the footage 

contained hearsay and impermissible comments 

about his veracity. However, all but one of the 

statements were admissible as nonhearsay to 

provide context for defendant’s statements, and 

admission of the one statement that qualified as 

hearsay did not violate defendant’s confrontation 

rights because the deputy testified at trial and 

was subject to cross-examination. Further, the 

comments about defendant’s veracity do not 

warrant reversal.

Lastly, defendant contended that reversal 

was required because of prosecutorial miscon-

duct. Although the prosecutor erred by telling 

the jury that defendant was manufacturing lies, 

the court sustained defendant’s objection and 

ordered the prosecutor to rephrase. Defense 

counsel did not object further or seek other relief.

The part of the judgment pertaining to 

defendant’s conviction for possession of a 

controlled substance was reversed and the 

matter was remanded for a new trial on that 
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count. The part of the judgment pertaining to 

defendant’s conviction and sentence for failure 

to report an accident was affirmed.

May 27, 2021
2021 COA 70. No. 17CA2058. People v. Ma-
drid. Fourteenth Amendment—Peremptory 

Strike—Batson Challenge.

A jury found defendant guilty of one count 

of first degree murder and two counts of child 

abuse. He appealed the conviction, arguing 

that the district court erroneously denied his 

objection under Batson v. Kentucky, 476 U.S. 79 

(1986), to the prosecution’s peremptory strike 

of an African American prospective juror. After 

this first appeal and following remand, the 

district court conducted further proceedings 

and concluded that there had been no Batson 

violation. 

On this second appeal, defendant contended 

that the district court erred by, among other 

things, accepting on remand new race-neutral 

explanations for the strike that the prosecutor 

had not articulated during the Batson challenge 

at trial. Where the prosecution articulates its 

race-neutral reasons for striking a potential 

juror during the Batson proceedings at trial, 

the district court cannot consider or base its 

ruling on new justifications offered on remand. 

The judgment of conviction was reversed 

and the case was remanded for a new trial.

2021 COA 71. No. 18CA0332. People v. Scott. 
Sixth Amendment—Right to Jury Trial—Jury 

Nullification.

Defendant was charged with attempted 

possession of a controlled substance with intent 

to manufacture or distribute in connection 

with a package he received through the mail. 

He represented himself at trial on a theory that 

cocaine should be legal. While testifying in his 

own defense, defendant tried to ask the jury to 

exercise its nullification power and acquit him. 

The district court ordered him to stop testifying 

about jury nullification and warned him that he 

could be held in contempt if he continued to 

discuss it. During cross-examination, defendant 

admitted that he knew the package contained 

cocaine, that he had ordered the cocaine, and 

that he had intended to sell it. The jury found 

defendant guilty of attempted possession of a 

controlled substance with intent to distribute. 

On appeal, defendant argued that he had a 

constitutional right to ask the jury to acquit him 

notwithstanding the law and the evidence, and 

the district court violated this right by preventing 

him from telling the jurors of their acquittal 

power. However, there is no constitutional right 

to jury nullification. Accordingly, the district 

court did not abuse its discretion by precluding 

defendant from urging jury nullification, nor did 

it err by invoking its authority to hold him in 

contempt if he continued to discuss the topic.

The judgment was affirmed.

2021 COA 72. No. 19CA1712. Zook v. El Paso 
County. Pension Plan—Survivor Benefits—Con-

tingent Beneficiary—Breach of Contract—Subject 

Matter Jurisdiction.

Zook was employed by El Paso County 

(County) and receives monthly payments from 

the El Paso County Retirement Plan (Plan). 

Zook and his wife Rita sued the County, the El 

Paso County Board of Commissioners (Board), 

the Plan, and the El Paso County Retirement 

Board asserting claims of breach of contract 

based on alleged miscalculations in Zook’s 

monthly benefits. Rita asserted that she is an 

intended third-party beneficiary of the Plan 

because she will receive survivor benefits if she 

outlives Zook. The district court dismissed the 

claims as barred by the statute of limitations 

and claim preclusion. 

On appeal, Rita argued that the district court 

erroneously granted summary judgment in favor 

of the County and the Board. However, a court 

cannot adjudicate an uncertain or contingent 

future claim. Because Zook is still alive, Rita does 

not currently receive, and is not contractually 

entitled to receive, any benefits directly from the 

Plan. Therefore, Rita’s claims were unripe when 

she filed her complaint, and the district court 

lacked subject matter jurisdiction to consider 
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them. Consequently, it could not resolve the 

claims by entering summary judgment.

The judgment was vacated and the matter 

was remanded to the district court with instruc-

tions to dismiss the action for lack of subject 

matter jurisdiction.

2021 COA 73. No. 19CA2016. Amada Family 
Limited Partnership v. Pomeroy. Real Prop-

erty—After-Acquired Interests—Easement by 

Necessity—Utility Rights—Trespass—Damages.

The McGees owned Parcels A through D. 

Amada Family Limited Partnership (Amada) 

purchased Parcels A and D from them through 

a series of transactions. Because the land to the 

east of Parcels A and D is impassable, these 

parcels lack any feasible means of ingress and 

egress except across Parcels B and C, which are 

owned by the Pomeroys. 

In 2017, Amada built a planned spur road 

and began using it to access its parcels. The spur 

road connects to the access road on Parcel C 

and passes through an elk fence on Parcel C that 

was installed by a person who owned Parcels A 

and B before the McGees. After Amada built the 

spur road, and without Amada’s consent, the 

Pomeroys placed a gate across the spur road 

where it runs through a hole Amada made in 

the elk fence. The Pomeroys also locked a gate 

at the entrance to the access road, effectively 

denying Amada access to its parcels. In response, 

Amada filed an action for declaratory judgment 

and trespass. Amada asserted that it owned an 

express access and utility easement over Parcels 

B and C in favor of Parcel A and an implied 

access and utility easement over Parcels B and 

C in favor of Parcel D to access the public road. 

The Pomeroys counterclaimed for, among other 

things, a declaratory judgment in their favor on 

Amada’s claimed easements. They also sought 

legal recognition of an easement on Parcel A 

in favor of Parcels B and C, arguing this was 

necessary for them to access a headgate on 

Parcel A that is essential to their irrigation system. 

The district court concluded that (1) when 

the McGees sold Parcel A to Amada in 2007, 

Amada obtained an express access and utility 

easement over Parcel B in favor of Parcel A; (2) 

in 2012, under the common law after-acquired 

interest doctrine, Amada obtained an express 

access and utility easement over Parcel C in favor 

of Parcel A; and (3) Amada holds an implied 

access easement over Parcels B and C in favor 

of Parcel D based on the McGees’ prior use, and 

an implied easement by necessity, for access 

and utilities, over Parcels B and C in favor of 

Parcel D. The court prohibited the Pomeroys 

from gating the spur road at the elk fence, and 

it denied Amada’s trespass claim. The court 

also recognized an eight-foot-wide easement 

over Parcel A in favor of Parcels B and C for the 

headgate. After trial, the Pomeroys filed a CRCP 

59 motion to amend the judgment, asking the 

district court to make the headgate easement 

wider and to allow a gate on the spur road at the 

elk fence. The court denied the motion.

On appeal, the Pomeroys contended that 

the district court erred by granting an express 

easement over Parcel C in favor of Parcel A in 

reliance on the common law after-acquired 

interest doctrine, arguing that the after-ac-

quired interest statute abrogated the common 

law doctrine. However, the after-acquired 

interest statute does not abrogate the common 

law doctrine, and easements are among the 

property interests that may be conveyed under 

it. Here, the covenant in the 2007 deed provided 

that although the McGees didn’t own Parcel 

C at the time, the easement would include 

the land currently permitted for access if the 

McGees acquired that land. Based on that 

understanding, Amada acquired Parcel A, 

from which no feasible means of access exists 

without the easement over Parcel C. Amada 

therefore reasonably relied on the McGees’ 

promise to allow an easement over Parcel C 

if they could acquire it, which they later did. 

The district court did not err by recognizing 

the claimed easement.

The Pomeroys also challenged the district 

court’s recognition of an implied access and 

utility easement over Parcels B and C in favor 

of Parcel D, contending that the evidence did 
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not support the court’s conclusion that the 

McGees’ prior use of the access road to enter 

Parcel D created an implied easement, and 

any implied easement arising by necessity did 

not include utility rights. When not expressly 

conveyed, easements may arise by implication, 

and when a party conveys property, there is 

a presumption that the party has conveyed 

whatever is necessary to provide for its beneficial 

use. Further, an easement may be appurtenant 

to land even when the servient estates are not 

adjacent to the dominant estate. Here, the 

evidence supported the court’s conclusion 

that the McGees’ prior use of the access road 

to enter Parcel D was apparent. Therefore, the 

district court did not err by recognizing Amada’s 

implied access easement over Parcels B and C 

in favor of Parcel D. 

Further, the scope of an easement by 

necessity is set according to the purpose of 

the conveyance. Here, because the trial court 

found with evidentiary support that Parcel D 

was conveyed for residential purposes, the 

court did not err by recognizing that Amada’s 

easement on Parcels B and C in favor of Parcel D 

included utility rights. There was also sufficient 

record evidence to support the district court’s 

conclusion that the gate on the spur road at 

the elk fence must be removed because it is 

an unreasonable interference with Amada’s 

easement. 

On cross-appeal, Amada contended that 

the district court erred by declining to award 

economic damages to remedy the Pomeroys’ 

alleged trespass. Damages for violation of ease-

ment rights are available to an easement holder 

whose right of way is obstructed. In this case, 

Amada alleged that the Pomeroys trespassed 

by locking the gate at the entrance to the access 

easement and installing a gate on the spur road 

at the elk fence. The Pomeroys may be liable for 

damages under Colorado law for this trespass.

The judgment was affirmed in part and 

reversed it in part, and the case was remanded 

for a hearing on Amada’s trespass claim. 

2021 COA 74. No. 20CA0021. Froid v. Zach-
eis. Economic Damages—Family Law—Legal 

Malpractice—Grandparent Visitation Rights.

The child’s parents were killed in an auto-

mobile crash. Froid, the maternal grandmother, 

and child’s paternal grandmother were named 

the child’s co-guardians on a temporary basis. 

Arnold is the child’s aunt. 

Froid and her husband Brian engaged Zach-

eis and her law firm, Houtchens, Greenfield, 

Sedlak & Zacheis LLC (collectively, Zacheis), 

to represent them and Arnold and her husband 

(Arnolds). Zacheis filed a petition for allocation 

of parental responsibilities (APR) naming 

the Arnolds as petitioners and Froid and the 

child’s paternal grandmother as respondents. 

Shortly thereafter, Zacheis moved to intervene on 

behalf of Brian Froid. Zacheis then filed various 

motions on behalf of all of her clients intended 

to modify the temporary co-guardianship and 

place the child in the Froids’ primary care 

and custody. The parties decided to mediate 

to agree on a permanent parenting plan, and 

Zacheis continued to represent both the Froids 

and the Arnolds at the mediation. The Froids 

expressed concerns to Zacheis about losing their 

visitation rights, but no visitation rights were 

included for them in the permanent parenting 

plan. Ultimately, the Arnolds cut the Froids 

off from the child completely. The Froids then 

hired another attorney to seek grandparent 

visitation rights.

The Froids sued Zacheis alleging malpractice 

based on negligence and breach of fiduciary 

duty and demanded both economic and non-

economic damages. The alleged economic 

damages were legal fees throughout the custody 

proceedings and the mediation, and the fees 

for successor counsel. Noneconomic losses 

were those associated with the complete loss 

of contact with their granddaughter. Zacheis 

moved to dismiss relying on McGee v. Hyatt Legal 

Services, Inc., 813 P.2d 754 (Colo.App. 1990), 

arguing that noneconomic damages arising 

from custodial orders are not compensable, 

and attorney fees related to such orders are 

not recoverable. The district court granted the 
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motion. The Froids then filed a CRCP 59 motion, 

which the court also denied.

On appeal, the Froids argued that they are 

entitled to recover noneconomic damages 

either because McGee is distinguishable or is no 

longer on sound legal footing. However, McGee 

is well-reasoned and consistent with subsequent 

Supreme Court cases. Accordingly, the district 

court appropriately dismissed the noneconomic 

damages claims.

The Froids also argued that the district court 

erred in dismissing their claim for economic 

damages after concluding they did not ade-

quately plead causation and that damages were 

speculative. Here, the Froids’ allegations provide 

enough of a factual foundation to support a 

plausible claim that had Zacheis provided ade-

quate representation, the permanent parenting 

plan that resulted from the mediation would 

have protected their visitation rights. Further, 

Colorado law recognizes the remedy of recovery 

of damages for fees paid to an attorney accused 

of malpractice, so the Froids may seek an award 

of fees they paid to Zacheis, and their damages 

claim for fees they paid to successor counsel is 

not speculative. Therefore, the district court erred.

The judgment was affirmed as to dismissal of 

the noneconomic damages claim. The dismissal 

of the economic damages claims was reversed 

and the case was remanded for resolution of 

those claims. 

2021 COA 75. No. 20CA0038. Ragan v. Ragan. 
Employment Law—Employee Retirement Income 

Security Act—Divorce Revocation Statute—Pre-

emption.

During Ragan’s marriage to Hudson, Ra-

gan took out several life and accidental death 

insurance policies through his employer that 

named Hudson as the beneficiary. The parties 

divorced, but Ragan did not change the bene-

ficiary designations on the insurance policies. 

Ragan died and the insurance proceeds were 

distributed to Hudson. Ragan’s estate sued to 

recover those proceeds under CRS § 15-11-804(8)

(b), alleging that Hudson was not entitled to 

the insurance benefits. Hudson moved for 

declaratory relief and to dismiss, arguing that 

the Employee Retirement Income Security Act 

(ERISA) preempts the Colorado statute. The 

district court granted her motions.

On appeal, the estate argued that the district 

court erred by concluding that ERISA preempts 

subsection 8(b). ERISA provides that employee 

benefit plan payments are to be made to a 

beneficiary designated by a participant. ERISA 

also provides that is supersedes state laws related 

to ERISA employee benefit plans. 

CRS § 15-11-804(2)(a)(i) (subsection (2)) of 

Colorado’s divorce revocation statute provides 

that any beneficiary designation of a then-spouse 

is automatically revoked upon divorce. CRS 

§ 15-11-804(8)(b) further provides that if the 

statute is preempted by federal law, a former 

spouse who received a payment that he or she 

was not entitled to under the statute is obligated 

to return that payment or is personally liable 

for the amount of the payment to the person 

who would have received it if not preempted.

The estate conceded that ERISA preempts 

subsection (2) and that the plan administrator 

properly distributed the insurance proceeds to 

Hudson, but it argued that under subsection (8)

(b) it could recover those proceeds from Hudson. 

The Court of Appeals recognized that ERISA 

preemption extends to post-distribution lawsuits 

and concluded as a matter of first impression 

that, absent an express waiver of rights to the 

proceeds, ERISA precludes a lawsuit against a 

former spouse to recover insurance proceeds 

that were distributed to him or her as the named 

beneficiary. Here, Hudson did not waive her 

rights to the insurance proceeds, and ERISA 

preempts the estate’s post-distribution claims 

to recover from Hudson. 

Hudson contended that the estate’s appeal 

was frivolous and requested fees and costs 

under C.A.R 38(b). However, the estate raised 

arguably meritorious contentions on an issue 

of first impression, so the request was denied. 

The judgment was affirmed.

2021 COA 76. No. 20CA0081. People v. Domin-
guez. Sentencing—Two Prior Felony Rule.

Defendant pleaded guilty to felony vehicular 

assault. The presentence investigation report 

(PSR) concluded that he was ineligible for 

probation under the two prior felony rule because 

he had been convicted of multiple prior felonies, 

including attempted burglary in Nevada. At 

sentencing, the court concluded that defendant 

was ineligible for probation and sentenced him 

to two years in the custody of the department 

of corrections.

On appeal, defendant argued that the court 

erred by concluding that he was ineligible for 

probation because foreign felony convictions 

can never satisfy the enumerated offense 

requirement under the two prior felony rule. 

However, under Colorado’s two prior felony rule, 

a defendant convicted of a felony who has two 

or more prior felonies at the time of sentencing 

is ineligible for probation if either the current 

or prior felonies include a conviction for one 

of several enumerated disqualifying offenses, 

regardless of whether the convictions were 

obtained in Colorado. Therefore, defendant’s 

Nevada attempted burglary conviction is not 

precluded from disqualifying him.

Defendant also argued that the court erred 

by concluding he was ineligible for probation 

because the elements of criminal attempt 

in Nevada are broader than the elements in 

Colorado, so the foreign conviction cannot 

be counted. The conduct encompassed by 

Nevada’s attempt statute necessarily fell within 

Colorado’s attempt statute as well. Further, 

defendant’s counsel conceded that the Nevada 

burglary statute “lined up” with the Colorado 

statute, which alone was enough to disqualify 

him from probation. 

The sentence was affirmed. 
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May 3, 2021
2021 CO 26. No. 20SA293. People v. Moore. 
Not Guilty by Reason of Insanity Plea—Expert 

Mental Condition Evidence—Self-Defense. 

In this opinion, the Supreme Court held 

that, absent an insanity plea, the trial court 

must exclude any evidence that is probative of 

insanity, as that term has been defined by the 

legislature, irrespective of the ostensible purpose 

for which it is offered. The court must therefore 

exclude parts of the proposed testimony that tend 

to prove that defendant (1) was so diseased or 

defective in mind at the time of the commission 

of the act as to be incapable of distinguishing 

right from wrong, or (2) suffered from a condition 

of mind caused by mental disease or defect that 

prevented defendant from forming a culpable 

mental state that is an essential element of 

a crime charged. For a defendant’s mental 

condition to implicate the statutory definition 

of “mental disease or defect” at the time of the 

offense, it must have been so severely abnormal 

that it grossly and demonstrably impaired his 

or her perception or understanding of reality, 

without being attributable to the voluntary 

ingestion of drugs or alcohol. The court must 

parse any proffered mental condition evidence 

to distinguish what is probative of insanity under 

this exacting definition from what is not. 

Accordingly, the district court’s order allow-

ing the blanket admission of mental condition 

evidence was vacated.

2021 CO 27. No. 19SC986. Department of 
Natural Resources v. 5 Star Feedlot, Inc. CRS 

§§ 33-6-109(1) and -110(1)—CRS §§ 33-2-104(3) 

and -105(4)—Voluntary Act (Actus Reus)—“Take” 

Protected Wildlife.

The Supreme Court held that when the 

State brings a civil action pursuant to CRS § 

33-6-110(1) to recover the value of wildlife 

that has allegedly been taken, it must prove 

by a preponderance of the evidence all the 

elements necessary for a conviction under 

a predicate statutory provision that makes it 

unlawful to take protected wildlife. Here, the 

State alleged that 5 Star Feedlot, Inc. (5 Star) 

violated three such statutory provisions. The 

Court therefore concluded that the State was 

required to prove that 5 Star performed the 

voluntary act proscribed by those taking statutory 

provisions (the actus reus). Consequently, the 

State had to prove that 5 Star, consciously and 

as a result of effort or determination, performed 

a voluntary act by which it killed or otherwise 

acquired possession of or control over the fish 

in question without authorization.

The only evidence presented by the State of a 

voluntary act performed by 5 Star was the lawful, 

years-long operation of wastewater containment 

ponds. But the lawful, longstanding operation 

of such ponds wasn’t an act through which 5 

Star killed or otherwise acquired possession 

of or control over the fish. Rather, as the State 

admitted in its complaint, the discharge from 

one of 5 Star’s wastewater containment ponds 

led to the fish’s destruction. That discharge, 

however, was triggered by an act of God—a 

once-in-a-half-century rainstorm—not an 

act voluntarily performed by 5 Star. Because 

the State failed to formally allege or present 

proof that 5 Star’s lawful, years-long operation 

of wastewater containment ponds killed or 

otherwise acquired possession of or control 

over the fish, it could not satisfy the voluntary 

act or actus reus requirement of the taking 

statutory provisions. 

Hence, the Court of Appeals correctly 

concluded that the district court erred both in 

entering summary judgment against 5 Star and 

in denying 5 Star’s cross-motion. Accordingly, 

the Court of Appeals’ judgment was affirmed, 

albeit on narrower grounds, and the case was 

remanded with instructions to return the case 

to the district court for entry of judgment in 5 

Star’s favor. 

Summaries of Published Opinions

May 10, 2021
2021 CO 28. No. 19SC556. Lawrence v. People. 
Criminal Justice—Securities Regulation—Fraud 

and Theft—Expert Witness Testimony. 

In this prosecution for securities fraud and 

theft, the Supreme Court addressed (1) whether 

an agreement entered into by the defendant and 

the victim constitutes an investment contract 

and therefore a security for purposes of the 

Colorado Securities Act; (2) whether the trial 

court erred in admitting the Colorado Securities 

Commissioner’s expert testimony opining 

generally on securities law and specifically 

that the agreement at issue was an investment 

contract and therefore a security; and (3) the 

proper remedy when the trial court incorrectly 

instructs the jury regarding the value of the 

property taken and that value was disputed 

at trial. 

The Court held that an investment contract is 

a contract, transaction, or scheme whereby peo-

ple invest their money in a common enterprise 

and are led to expect profits derived substantially 

from the entrepreneurial or managerial efforts 

of others. Under this definition, the contract 

at issue here was an investment contract and 

therefore a security.

The Court further held that the Commission-

er’s testimony was admissible under CRE 702 

and 704 and the standards set forth in People 

v. Rector, 248 P.3d 1196, 1203 (Colo. 2011). And 

even if the admission of this testimony was 

erroneous, any error was harmless.

Finally, the Court found that when a trial 

court erroneously instructs the jury on the 

value of the property taken and the parties 

dispute the value at trial, the proper remedy is to 

remand the case. On remand, the prosecution 

may either elect to retry the theft charge in its 

entirety or to agree to the entry of judgment 

based on the lowest degree of theft supported 

by the jury’s verdict.

Accordingly, the Court affirmed the judg-

ment of the division below.

2021 CO 29. No.19SC975. People v. Baker. 
Criminal Justice—Securities Regulation—Expert 

Witness Testimony. 

In this prosecution for securities fraud and 

theft, the Supreme Court addressed whether 

the trial court erred in admitting the Colorado 
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Division of Securities deputy commissioner’s 

expert testimony opining, among other things, 

that defendant’s alleged misstatements and 

omissions were material. 

The Court concluded that the trial court 

erred in admitting the deputy commissioner’s 

testimony because she opined that certain 

disputed facts were true and her testimony 

involved weighing the evidence and making 

credibility determinations, which are matters 

solely within the jury’s province. The Court 

further concluded that the error in admitting 

this testimony was not harmless and thus 

constitutes reversible error.

Accordingly, the Court affirmed the judg-

ment of the division below.

May 13, 2021
2021 CO 30. No. 20SA409. In the Matter of 
Gunkel. Imposition of Discipline for Violating 

Duties of a County Court Judge.

The Colorado Commission on Judicial 

Discipline recommended approval of the Stip-

ulation for Public Censure executed pursuant 

to Colorado Rules of Judicial Discipline (RJD) 

36(e) and 37(e). In the Stipulation, Judge Gunkel 

admitted to the following: pleading guilty to 

DUI and careless driving in 2018 and receiving 

a deferred sentence of two years; being charged 

in 2019 with DUI and failure to have an interlock 

device operating in her vehicle, in violation 

of the deferred sentence; having her deferred 

sentence revoked and being convicted of DUI 

for the first offense; and receiving a conviction 

for DUI-second offense based on the 2019 

charges. Judge Gunkel also agreed to waive her 

right to a hearing in formal proceedings and to 

an appeal, and to retire from her judicial office 

no later than three days following the filing of 

the Stipulation with the Court.

The Supreme Court concluded that the terms 

of the Stipulation comply with RJD 37(e) and are 

supported by the record. The Court therefore 

ordered the Stipulation to become effective and 

publicly censured Judge Gunkel for failing to 

maintain the high standards of judicial conduct 

required of a judge; for violating Canon Rule 

1.2, which requires a judge, at all times, to act 

in a manner that promotes public confidence 

in the judiciary; and for violating Canon Rule 

1.3, which prohibits a judge from abusing the 

prestige of the judicial office. Further, the Court 

accepted Judge Gunkel’s retirement as a judge 

from the Baca County Court.

May 17, 2021
2021 CO 31. No. 20SA324. In re People v. Nunez. 
Criminal Law—Constitutional Law—Speedy 

Trial. 

The Supreme Court exercised its original 

jurisdiction to determine whether the trial court 

properly exercised jurisdiction over defendant 

when it declared a retroactive mistrial to extend 
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defendant’s speedy trial deadline by three 

months under Colorado’s speedy trial statute, 

CRS § 18-1-405. The Court held that courts may 

not declare retroactive mistrials to evade the 

mandatory deadlines set by Colorado’s speedy 

trial statute. Further, trial courts must explicitly 

declare mistrials, which did not happen in 

this case. Therefore, the trial court improperly 

exercised jurisdiction over defendant after his 

speedy trial deadline had passed, and the charges 

against him must be dismissed with prejudice. 

Accordingly, the Court made the rule absolute.

May 24, 2021
2021 CO 32. No. 19SC664. Auto-Owners 
Insurance Co. v. Bolt Factory Lofts Owners 
Association, Inc. Intervention as of Right—Nunn 

Agreements—Insurance.

The Supreme Court considered whether 

an insurer that is defending its insured under 

a reservation of rights is entitled to intervene 

as of right under CRCP 24(a)(2) where the 

insured enters into a Nunn agreement with a 

third-party claimant, but rather than entering 

into a stipulated judgment, agrees with the 

third party to proceed via an uncontested trial 

to determine liability and damages. The Court 

concluded that the insurer’s interest in the litiga-

tion was not impaired because the insurer may 

sufficiently protect its interest in a subsequent 

proceeding. The Court therefore held that the 

insurer was not entitled to intervene as of right 

under CRCP 24(a)(2). 

Accordingly, the Court of Appeals’ judgment 

was affirmed, albeit by different reasoning.

2021 CO 33. No. 20SC533. People in Interest 
of K.C. Juvenile Court—Termination of Par-

ent-Child Legal Relationship—Indian Child 

Welfare Act—Eligibility for Tribal Citizenship.

This termination of parental rights proceed-

ing involves two children who are eligible for 

enrollment in the Chickasaw Nation (Nation) 

but who are not “Indian Children” as defined 

by the Indian Child Welfare Act (ICWA). 

The Supreme Court first considered whether, 

under the circumstances here, ICWA requires 

a district court to hold an enrollment hearing 

as a prerequisite to the termination of parental 

rights. All the parties before the Court, and the 

Nation itself, contended that the division erred 

in requiring an enrollment hearing. Because 

no statutory basis exists for such a hearing, 

and because such a hearing conflicts with the 

Nation’s exclusive right to determine who is 

an enrolled citizen, the Court agreed that the 

division erred in requiring such a hearing.

The Court next considered whether the 

Department of Human Services has an obligation 

to assist children who are eligible for enrollment 

in becoming enrolled citizens of a tribal nation. 

The Court concluded that although the issue 

may call for legislative action, under current 

law, the Department has no obligation to assist 

children who are eligible for enrollment in 

becoming enrolled citizens of a tribal nation. 

The Court noted, however, that it might be the 

better practice for the Department to advise on 

and perhaps assist with the enrollment process.

Accordingly, the Court reversed the division’s 

judgment and reinstated the district court’s 

judgment terminating the parent-child legal 

relationships.

2021 CO 34. No. 21SA97. In re Interrogatory 
on House Bill 21-1164. TABOR—Public School 

Finance Act—TABOR Waivers—Voter Approv-

al—Mill Levies. 

This case implicates two Colorado Con-

stitution provisions: the requirement that the 

legislature “provide for the establishment and 

maintenance of a thorough and uniform system 

of free public schools throughout the state,” 

Colo. Const. art. IX, § 2; and the limitations set 

forth in the Taxpayer’s Bill of Rights (TABOR), 

Colo. Const. art. X, § 20.

Pursuant to Colo. Const. article VI, § 3, the 

Supreme Court accepted jurisdiction to consider 

an interrogatory posed by the General Assembly: 

Given that most school districts obtained voter 

approval to retain all excess property tax revenue 

but were required, without legal authority, to 

subsequently reduce their total program mill 

levies, can the General Assembly, having already 

mandated that those school districts reset their 

total program mill levies to the levels that would 

have been in effect but for the unauthorized 

reductions, now require such school districts to: 

(a) gradually eliminate the temporary property 

tax credits as provided in House Bill 21-1164; 

and (b) do so without again obtaining voter 

approval?

The Court concluded that the General 

Assembly may require the districts at issue to 

gradually eliminate the temporary tax credits 

as provided in House Bill 21-1164 without 

again obtaining voter approval. Here, school 

district voters previously approved waivers of 

the applicable TABOR limits; per the erroneous 

advice of the Colorado Department of Educa-

tion, the school districts did not implement 

those waivers; and, in House Bill 21-1164, the 

General Assembly seeks to eliminate the tax 

credits at issue simply to effectuate what the 

voters had previously authorized. Under these 

circumstances, the Court perceives nothing in 

TABOR requiring further voter approval. 

Accordingly, the Court answered the Gen-

eral Assembly’s two-part interrogatory in the 

affirmative.

2021 CO 35. No. 20SC6. People v. Johnson. 
Searches, Seizures, and Arrests—Competency 

of Impeachment Evidence—Necessity and Scope 

of Proof.

In this case, the Supreme Court reviewed 

a decision of a divided panel of the Court of 

Appeals holding that the trial court reversibly 

erred by forcing defendant to choose between 

excluding unconstitutionally seized evidence 

and fully pursuing an alternate suspect theory 

at trial, thereby violating his right to present 

a complete defense. The Court held that the 

impeachment exception to the exclusionary 

rule does not extend to a defendant’s truthful, 

yet incomplete, presentation of evidence: A 

defendant may offer such evidence, under the 

circumstances here, without opening the door 

to previously suppressed evidence. 

Accordingly, the Court of Appeals’ judgment 

was affirmed. 

These summaries of Colorado Supreme 
Court published opinions are provided 
by the Court; the CBA cannot guarantee 
their accuracy or completeness. Both the 
summaries and full opinions are available 
on the CBA website and on the Colorado 
Judicial Branch website.
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BUSINESS 
SERVICES
ABA Books

 ■  CBA members receive a 15% discount on 

ABA books. Use code PAB8ECOB. Visit 

www.americanbar.org/products.

 Clio
 ■  Clio’s industry-leading, cloud-based 

solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount. Visit www.goclio.com/landing/

cobar.

 
Discovery Genie

 ■  On-demand system for reviewing, 

organizing, indexing, and producing 

electronic files. CBA members save 

20% on subscription charges. Visit 

www.discoverygenie.com. Use code 

CBAMEMBER. 

TheFormTool and Doxsera
 ■  Document assembly and automation 

software that can help you reduce 

documentation errors. Easy to use, 

wicked smart. Save 10% by visiting www.

theformtool.com/links/cba.

 

Indexed I/O
 ■  A premium eDiscovery solution, without 

the expensive price tag. Indexed I/O 

provides a scalable, cloud-based solution. 

CBA members receive a discount. Visit 

www.indexed.io/cobar.

Konica Minolta 
 ■  Law firms’ technology demands are 

critical. CBA members receive a rebate 

on hardware purchases. Contact Alyse 

Kochenberger at akochenberger@kmbs.

konicaminolta.us. 

Lenovo
 ■  Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 

30% off the public web price with access 

to flash sales. Visit http://1800members.

com/cobar.

MGMT HQ
 ■  MGMT HQ offers access to monthly 

webinars, white papers, Affinity 

University, and more. Give your team 

the kind of practical, real-world training 

it needs to grow and thrive. Use code 

COBARMEMBER for a 100% discount. 

Visit www.cobar.org/lpm.

MyCase
 ■  MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

Office Depot
 ■  Save up to 80% on office supplies. Visit 

http://1800members.com/cobar.

Page Vault
 ■  On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. Visit page-vault.com/

partners/Colorado-bar-association. 

Practice Panther
 ■  The leading and most user-friendly 

provider of cloud-based practice 

management and billing software for law 

firms. Receive 15% off your first year. Visit 

www.cobar.org/perks#34081-business-

services.

Ruby Receptionists
 ■  Save 6% on this virtual receptionist 

service. Call (866) 611-7829 or visit www.

callruby.com.  

MEMBERSHIP 
PERKS

Full details on all membership perks are available at www.cobar.org. 
For more information, contact Heather Martinez at hmartinez@cobar.org.
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Simple Law
 ■  Manage cases and a practice. Add your 

free attorney profile and start your free trial 

today. Visit www.simplelaw.com.

Smokeball
 ■  Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process. Visit https://info.

smokeball.com/colorado-bar-association-

members.

UPS
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

The UPS Store
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

WordRake
 ■  WordRake software instantly edits briefs, 

letters, and other documents for clearer, 

more concise writing. Save 10% with code 

COBAR. Visit www.wordrake.com.  

FINANCIAL 
SERVICES
ABA Retirement Funds

 ■   Providing affordable 401(k) plans 

exclusively to the legal community for 

50 years. Call (866) 812-3580 for a free 

consultation or visit www.abaretirement.

com.

LawPay
 ■  Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription. Call (866) 

376-0950 or visit www.lawpay.com/cobar.

 
Options Credit Union

 ■  Options Credit Union was founded in 1979 

by the Denver Bar Association. Visit www.

optionscreditunion.com.  

PERSONAL 
SERVICES

the ART, a Hotel
 ■  This luxurious hotel creates an 

unparalleled experience. Call (303) 572-

8000 and use code negcodenbar for special 

room rates.

Brooks Brothers
 ■  Receive a 15% discount when you sign up for 

a Brooks Brothers Corporate Membership 

Card. Call (866) 515-4747 or visit www.

membership.brooksbrothers.com; use code 

15201 and pin code 47841.

Car Rental Discounts
 ■  Avis: (800) 331-1212, account #A745900

 ■ Dollar: (800) 800-4000, account # 3065062

 ■ Hertz: (800) 654-3131, (800) 654-3131,

account #2177879

 ■ National: (800) 227-7368, account #5434894

 ■ Thrifty: (800) 847-4389, account #3065063

Colorado Ballet 
and Colorado Symphony

 ■  Discount tickets are available with code 

COBAR. Visit www.coloradoballet.org and 

www.coloradosymphony.org. 

Core Power Yoga
 ■  Enjoy 20% off unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending

 ■  CBA members receive substantial savings 

on a new home purchase or refinance. 

Contact Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 ■  Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers 

exclusive pricing on hotels and vacation 

homes in or near Disney World and 

Universal Studios Orlando, along with 

discount tickets for Disney World, Universal 

Studios Orlando, Sea World, and all 

Orlando-area theme parks and attractions. 

Visit www.orlandoemployeediscounts.com/

index-new.

Yoga Pod
 ■  Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 ■  “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners

 ■  Premium discount on long-term care 

insurance to members, their families, 

and their staff. Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 ■  Geico Insurance offers high-quality and 

trusted auto insurance. Visit www.geico.

com or call (800) 368-2734.

Guardian Life Insurance Co.
 ■  Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton Affinity/
CNA Malpractice Insurance

 ■  Contact Casey MacDonald at (913) 652-

5713 to discuss your malpractice insurance 

needs.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write an 
article in an area not listed on these pages, please contact Jodi Jennings at jjennings@cobar.org 
(substantive law articles) or Susie Klein at sklein@cobar.org (all other areas). Writing guidelines 
are available at cl.cobar.org.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Marshall A. Snider
msniderarb@comcast.net

ANIMAL LAW

Kate A. Burke
(303) 441-3190, kaburke@bouldercounty.org

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Marcy G. Glenn
(303) 295-8320,

mglenn@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

Curt Todd (Bankruptcy Law)

(303) 955-1184, 

ctodd@templelaw.comcastbiz.net

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@denvercountycourt.org

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

EVIDENCE

Lawrence Zavadil
(303) 244-1980, larry@lzavadillaw.com

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(303) 443-8010, gjsmith@celaw.com

IMMIGRATION LAW

David Harston
(303) 736-6650, 

david.harston@EAHimmigration.com

David Kolko
(303) 371-1822, dk@kolkoassociates.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Stephen G. Masciocchi
(303) 295-8000, smasciocchi@hollandhart.com

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(303) 443-6800, kkinnear@pbblaw.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

ACCESS TO JUSTICE

Kathleen M. Schoen
(303) 824-5305, kschoen@cobar.org

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

Kathryn A. Starnella
(303) 830-1212, kstarnella@warllc.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Robert Linz
(303) 492-2504, robert.linz@colorado.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

John Campbell
(303) 871-6461, jcampbell@law.du.edu

TECHNOLOGY IN THE LAW PRACTICE

Joel M. Jacobson
(303) 800-9120, joel@rubiconlaw.com

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
(303) 773-8100, clittle@montgomerylittle.com
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TITLE   |    SUB TITLE

We welcome photos of 
Colorado landscapes, buildings, 
landmarks, and animals, as well as 
photographs of original artwork. 
People may be in the photo, but 
they should not be identifiable.  

Send original, high-resolution 
jpeg files to Kate Schuster 
at kschuster@cobar.org. 
Only photographs taken by 
active or retired CBA members, 
Colorado law students, or law-
related administrative staff will 
be considered.

Colorado Lawyer would like to consider 
your photograph for its cover.

Unleash your  
inner photographer.
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Learn from targeted information.
Augment your specialized skills and knowledge.

Discuss and share ideas.
Influence the course of the profession.

Join a CBA Section today at cobar.org/sections or call 303-860-1115.

CBA SECTIONS 
We’re saving a seat for you at the table.

Participating in a CBA section is one of the best ways to enhance 
your professional growth and keep your practice on the cutting edge.



Hometown: 
Longmont 

Law School:  
University of Denver Sturm 
College of Law

Lives in:  
Denver

Works at:  
Peak Empowerment LLC; 
Colorado State University 
(Adjunct Faculty)

Practice Area(s):  
Alternative Dispute           
Resolution and Mediation

CBA Member Since:  
2004

PROFILE

Holly Panetta
Holly Panetta is a mediator, child and family investigator, parenting 
coordinator, and educator with experience working in higher education, 
government, and court administration. 

Describe yourself in five words:
Curious, measured, independent, steady, and 

compassionate.

Why did you become a lawyer?
I was working for an independent Booksellers 

Association during the late 1990s when our orga-

nization became tangentially involved in a lawsuit 

to block a big-name bookstore from purchasing a 

major book distributing company. I was fascinated 

by the process and the collective persuasion of the 

independent bookstores and bookseller associations, 

which ultimately stopped the sale from going 

through. I applied to law school with the intention 

of working in book-publishing law. Twenty years 

later, I have enjoyed a rich and diverse career 

in alternative dispute resolution, working with 

individuals, families, and businesses (not books!).

What’s the best advice you’ve received?
Don’t make assumptions; ask questions.

What do you like most about your 
practice area?
One of the most rewarding parts of my work is 

getting to witness those magical moments when 

people truly experience a transformation from 

viewing conflict as a stressor to recognizing it as an 

opportunity to create new beginnings or improved 

relationships. As a mediator, my role is to provide 

a calm and safe environment where parties are 

empowered and encouraged to create this magic.

What organizations are you involved in?
I’ve been affiliated with the Colorado Office of 

Dispute Resolution (ODR) since 2005. I served as 

an ODR project manager and director from 2010 

to 2016, and I’ve also served as a contract mediator 

for the organization for more than 10 years. I’m 

currently a member of the CBA ADR Section’s 

executive council.

If you weren’t a lawyer, you’d be?
I’d likely still be working somewhere in the book 

publishing industry! Alternatively, I may have 

explored using my MS degree in human development 

and family studies to become a therapist. 

What is the most random job you’ve ever 
had?
One summer during college I worked as a flagger 

for road construction crews. I developed a seriously 

impressive forearm tan!

How do you find work/life balance?
I put myself first by exercising every morning, 

period. Some days it may be an hour or more; other 

days I might squeeze in just 10 to 15 minutes. By 

getting in some form of exercise each morning, 

I have accomplished one positive, healthy thing 

no matter what else happens throughout the day.

When you aren’t working, how do you like 
to spend your time?
I hike and love to go to concerts, especially at Red 

Rocks! I practice yoga and am an avid Peloton user 

(#MileHighHolly). I have two daughters, a dog, and 

a cat, and recently became a foster at a dog rescue. 

I enjoy podcasts, books, music, and film. I am 

genuinely curious about the human condition, so I 

am drawn to memoirs, biographies, documentaries, 

and moody song lyrics.

What is one thing that you wish you had 
known in your first year of practice?
Prioritizing your health and well-being is not selfish. 

Everything you do in life improves when you take 

care of yourself. 
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Would you like to be 
featured in Under Oath? 
Email Jessica Espinoza-Murillo 
at jespinoza@cobar.org for a 
questionnaire. 
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ATTENTION CBA MEMBERS

Exploring options for a PRIVATE OFFICE 
for your practice? 

Look no further... ONE MONTH FREE  

Join us at any of our 15 locations. 
One membership provides you with access to all 15 locations! 

Aurora - Southlands  
6105 S. Main St., Suite 200

Boulder  
4845 Pearl Circle, Suite 101

Broomfield
11001 W. 120th Ave., Suite 400

Cherry Creek Denver 
501 S. Cherry St., 11th Floor 

Colorado Springs
7222 Commerce Ctr Dr., Suite 220

Downtown Denver 
1624 Market St., Suite 202

Fort Collins
2580 E. Harmony Rd., Suite 201

Golden
14143 Denver W Pkwy, Suite 100

DTC Greenwood Village
7350 E. Progress Pl., Suite 100

Belmar Lakewood
355 S. Teller St., Suite 200

Li�leton  
4 W. Dry Creek Cir., Suite 100

Park Meadows Lone Tree
9233 Park Meadows Drive

Longmont
1079 S. Hover St., Suite 200

Louisville
357 S. McCaslin Blvd., Suite 200 

Northglenn 
11990 Grant St., Suite 550

877-475-6300 | OfficeEvolution.com/CBA






