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I
n common interest communities1 sub-

ject to Colorado’s Common Interest 

Ownership Act (CCIOA), all owner as-

sociation (association) board members 

owe legal duties to both the association and 

its owner-members (owners).2 Courts carefully 

examine the conduct of association board 

members appointed by the community’s 

developer while the developer controls the 

board (declarant control period)3 because 

conflicts of interest may exist between the 

developer and its appointed board members 

and the association and its current and future 

owners.

This three-part article examines case law 

and articles addressing the relationships 

among developers, developer-appointed board 

members, owner-elected board members, 

associations, and owners generated during 

the nearly 20 years since publication of an 

earlier Colorado Lawyer article on this topic.4 

Part 1 examined association board members’ 

legal duties and potential liabilities, including 

how courts treat developer-appointed board 

members who serve during the declarant 

control period. 

This part 2 examines board member conflicts 

of interest that may arise during the declarant 

control period. These conflicts of interest may 

involve reasonably investigating conditions 

that could reveal defective construction, or 

learning of defective construction within the 

community; timely pursuing claims arising 

from defects; providing adequate management, 

maintenance, and repairs; setting reasonable 

assessments; maintaining reasonable financial 

reserves; making adequate and complete disclo-

sures regarding the community’s physical and 

financial condition; and reasonably enforcing 

the community’s restrictive covenants and any 

community rules and regulations.

Potential Claims against Developer-
Appointed Board Members
Various legal and equitable claims against 

developer-appointed board members may arise 

during the declarant control period. Courts 

generally recognize the “inherent conflict that 

a developer faces in promoting and marketing 

property for a profit, while simultaneously en-

suring the interests of a homeowners association 

(HOA) and its members.”5 As described below, 

these claims often arise from board members’ 

failure to recognize that their primary loyalty 

must be to the community association and 

the owners, not the developer who appointed 

them and who typically employs them. See the 

accompanying sidebar for additional resources 

on this topic. 

Board members must remain cognizant 

of the serious, recurring conflicts of interest 

that can arise during the declarant control 

period and avoid violating their fiduciary duties. 

Some developers may view these potential 

conflicts and ensuing liabilities as hindrances 

to completing community development and 

construction in a timely and cost-beneficial 

manner. But changing this liability scheme 

would be a matter for the legislature.

UCIOA and Restatement Guidance
In addition to the cases discussed below, the 

Uniform Common Interest Ownership Act 

(UCIOA) and its comments help Colorado 

courts construe CCIOA.6 The Restatement 

(Third) of Property (Servitudes) (Restatement) 

has also influenced how some courts analyze 

developer and board member conduct.7 The 

Restatement draws its summary of duties and 

liabilities from the extensive body of judicial 

opinions on the subject. Both UCIOA and the 

Restatement emphasize the fiduciary duties 

developers and their appointed board members 

owe associations and their owners.

For example, Restatement § 6.20 provides that 

until the developer relinquishes control, it owes 

the association and its members the duties to:

 ■ use reasonable care and prudence in 

managing and maintaining the common 

property; 

 ■ establish a sound fiscal basis for the 

association by imposing and collecting 

assessments and establishing reserves 

This three-part article examines the relationships among developers, owner association 
board members, owner associations, and owner association unit owner members. 

This part 2 focuses on association board members’ potential conflicts of interest 
and ways to manage and mitigate those conflicts.
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for the maintenance and replacement of 

common property;

 ■ disclose the amount by which the devel-

oper is providing or subsidizing services 

that the association is or will be obligated 

to provide;

 ■ maintain records and account for the 

financial affairs of the association from 

its inception;

 ■ comply with and enforce the terms of the 

governing documents, including design 

controls, land-use restrictions, and pay-

ment of assessments;

 ■ disclose all material facts and circum-

stances affecting the condition of the 

association-maintained property; and

 ■ disclose all material facts and circum-

stances affecting the association’s financial 

condition, including the developer’s and 

the developer’s affiliates’ interests in any 

contract, lease, or other agreement entered 

into by the association.8

Both developer-appointed and owner-elect-

ed board members generally assume these same 

duties, and as discussed in part 3, developers 

may become liable for an appointed board 

member’s breach of these duties. The following 

discussion addresses recurring liability exposures 

that arise during the declarant control period.

Failure to Investigate, Disclose, 
or Timely Pursue Potential 
Construction Defect Claims
Developers and developer-appointed board 

members may bear liability for failing to in-

vestigate and repair common element and 

certain individual unit/home defects and related 

damage. As one commentator explained, “To 

the extent that a declarant-developer fails to 

timely investigate, or fails to timely pursue 

viable claims against those responsible for . . . 

construction defects, liability may attach for 

its breach of fiduciary duty and negligence.”9 

As discussed below, several cases from other 

states have addressed a developer’s and its 

appointed board members’ liabilities for failing 

to investigate potential defects and pursue 

claims for known defects.

Associations may pursue nondisclosure 

or concealment claims against developers 
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RESOURCES EXAMINING CLAIMS AGAINST 
DEVELOPER-APPOINTED BOARD MEMBERS

 ■ 2A Bruner and O’Connor, Bruner & O’Connor on Construction Law § 
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Homeowners’ Associations, and Lenders,” 39 Real Prop. Prob. & Tr. J. 1 
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2002)
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Cmty. Ass’ns L. 1 (2000) 
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Association Law (ALI-ABA 3d ed. 2000)

 ■ Brenner, “Consider Conflicts of Interest Before Representing a Developer 
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 ■ Boken, “Developer’s Fiduciary Duty to Condominium Associations,” 45 
S.C. L. Rev. 195 (Autumn 1993) 

 ■ Hyatt and Stubblefield, “The Identity Crisis of Community Associations: 
In Search of the Appropriate Analogy,” 27 Real. Prop. Prob. & Tr. J. 589 
(Winter 1993) 

 ■ Natelson, Law of Property Owners Associations (Little Brown & Co. 1989)
 ■ Hyatt and Rhoads, “Concepts of Liability in the Development and 
Administration of Condominium and Home Owners Associations,” 12 
Wake Forest L. Rev. 915 (Winter 1976)

 ■ Shipley, “Self-Dealing by Developers of Condominium Project as Affect-
ing Contracts or Leases with Condominium Association,” 73 A.L.R. 3d 
613 (1976)
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and their appointed board members based 

on the developer-controlled board’s alleged 

failure to disclose construction defects to 

the owner-elected board before or upon the 

developer turning control over to that board. 

These claims may include allegations that the 

board—with a majority of its members elected 

by owners other than the developer—may have 

delayed, qualified, or refused board control 

and/or some or all of the association’s financial 

responsibilities or liabilities but for the failure 

to disclose.10 

Colorado. No published Colorado decision 

has addressed developer-appointed board 

members’ failure to (1) seek relief against the 

developer for construction defects known or 

manifested during the declarant control period, 

or (2) investigate or disclose knowledge of the 

existence of such defects to the owner-elected 

board members before or upon turnover.11 But 

in a 2012 Douglas County case, the jury awarded 

plaintiffs $18.2 million based not only on the 

developer-appointed board’s failure to take 

remedial action against the developer, but also 

on its failure to disclose to the community’s 

homeowners the existence of known latent 

defects.12

CCIOA generally provides that “all members 

of the executive board shall have available to 

them all information related to the respon-

sibilities and operation of the association 

obtained by any other member of the executive 

board.”13 Given this requirement that board 

members share all pertinent information about 

the association, it is reasonable to argue that 

developer-appointed board members have a 

duty to disclose adverse facts concerning the 

original construction or current condition of the 

community’s common elements to other board 

members. As explained further below, this may 

include information regarding known defects; 

suspected latent defects; and inadequacies in 

the association’s finances necessary to address 

any defects, such as artificially low assessments 

or reserves.

Other States. Other states’ decisions may 

offer insight into how Colorado courts might 

construe developer-appointed board members’ 

potential construction defect-related liabilities. 

As discussed below, these cases suggest that, to 

the extent developer-appointed board members 

know of construction defects, they have a duty 

to disclose and take action to remedy such 

defects, such as setting aside adequate reserves 

for repairs or pursuing legal action against the 

responsible parties.14 

For example, a New York appellate court 

addressed the contention that developer 

(sponsor)-appointed board members could 

not be held personally liable for various alleged 

failures—including failures to ascertain the 

common areas’ condition, correct deficient 

unit and common area construction, and 

increase the contingency reserves when 

many units were still unsold.15 In that case, 

the developer-appointed board members 

failed to take such actions while the developer 

remained liable for considerable repair and 

reconstruction assessments. The court held 

that the developer-appointed members owed 

fiduciary duties to the eventual (now current) 

owners and therefore could be held personally 

liable for damages attributable to their conduct.

Similarly, a Massachusetts court held that 

several developer-appointed board members 

(trustees) breached their fiduciary duties by 

failing to pursue legal action against a developer 

for known defects that the developer refused 

to repair.16 A North Carolina appellate court 

likewise found that both a developer and its 

appointed board members “have an obligation 

to disclose [to the association] material facts 

regarding the existence of any construction 

defects of which they were aware.”17 

In addition, the US District Court for the 

District of Columbia held that under the ap-

plicable bylaws and the District of Columbia’s 

condominium act, various board members 

owed a duty to maintain, repair, and replace 

condominium common elements, and they 

could breach that duty by failing to maintain 

those elements or to notify the association of 

any defects in a timely manner.18 The Georgia 

Court of Appeals found that an association’s 

sole board member could be liable for breach 

of fiduciary duty to the association for failing 

to adequately inspect and repair construction 

defects.19

Management and Maintenance
The Restatement provides that a developer 

that does not desire or is unwilling to meet its 

responsibilities for an association’s management 

and maintenance can relinquish control of the 

community and the association’s board while 

still retaining development rights sufficient to 

protect its interests in completing the project.20 

Because most developers are unwilling to 

surrender control during the declarant control 

period, they and their appointed board mem-

bers must use reasonable care and prudence 

in managing and maintaining the common 

property.21 

“
Associations may 

pursue nondisclosure 
or concealment claims 
against developers and 
their appointed board 
members based on the 
developer-controlled 
board’s alleged failure 

to disclose construction 
defects to the owner-
elected board before 

or upon the developer 
turning control over to 

that board. 

”



36     |     C O L OR A D O  L AW Y E R     |     J U LY  2 0 2 1

FEATURE  |  CONSTRUCTION LAW

Following the Restatement, the Utah Su-

preme Court has held that a developer owes 

an association limited common law fiduciary 

duties, including duties to use reasonable 

care in managing and maintaining common 

property, to establish a sound fiscal basis for 

the association by collecting assessments 

and maintaining reserves to maintain and 

repair common property, and to disclose 

all material facts affecting the condition of 

association-maintained property.22 The court 

remanded the case to the trial court to determine 

whether the developer breached its duties to 

the association by failing to adequately inform 

the owners of the extent of the maintenance 

obligations the association was undertaking. 

The South Carolina Court of Appeals 

remanded a case to the trial court in light 

of evidence that the developer seized an op-

portunity to “unload” common areas on the 

association without funding reserves or levying 

adequate assessments to cover maintenance 

expenses.23 The court found that it was unfair 

for the developer to convey to the association 

substandard or deteriorated common areas that 

required immediate maintenance and repair 

without a plan to cover these expenditures.24

Reserves and Assessments
The Restatement provides that, in addition to 

managing and maintaining the property, the 

developer and its appointed board members 

owe “a duty to establish a sound fiscal basis 

for the association [by], among other things, 

[] imposing and collecting assessments on a 

realistic basis to provide the association with 

funds.”25 As discussed above, both the Utah 

Supreme Court and the South Carolina Court 

of Appeals have followed the Restatement and 

held that developers have a duty to establish a 

reasonably adequate reserve fund.26 The New 

Jersey Superior Court, Appellate Division, 

has similarly held that a developer may be 

held liable for failing to adequately fund and 

maintain replacement reserves under New 

Jersey’s statutory scheme.27 

These decisions suggest that, to determine 

adequate funding, a developer must identify on 

a case-by-case basis a community’s future repair 

and replacement needs. When developer control 

ends, the owners should closely examine the 

condition of the association-maintained prop-

erty, including by reviewing the association’s 

records and auditing its books and reserves.28 

It is important that developers have a plan to 

analyze, create, and maintain adequate reserve 

funds for the community well in advance of 

turnover.

A 1999 Illinois case illustrates the importance 

of developer reserve planning.29 There, an asso-

ciation sued a developer and its two appointed 

board members, alleging that the association 

was insufficiently funded at turnover.30 The 

association had less than $27,000 in capital 

reserves and faced necessary roofing system 

replacement costs exceeding $400,000 and 

parking lot repairs of $100,000. Given these cir-

cumstances, the Illinois Court of Appeals found 

that the association alleged a plausible claim 

that the association’s former board members 

breached their fiduciary duties by failing to 

reasonably examine whether adequate funds 

had been set aside to cover repair costs.31 

In addition to ensuring that reserves are 

adequately funded, developers must gener-

ally also pay their share of the community’s 

expenses, as the owner of unsold units, to 

fund current operations and reserves.32 This 

reserve funding obligation is illustrated in 

another Illinois case, where an owner-controlled 

association sued a developer that left only $7,000 

in the association’s account, rendering various 

contingencies, repairs, and replacement projects 

underfunded.33 The association contended that 

the developer and its principal breached their 

fiduciary duties by failing to fund adequate re-

serves and pay a proportionate share of expenses 

during the declarant control period. The Illinois 

Court of Appeals held that the developer and 

the condominium board it controlled owed 

fiduciary duties to act in the unit owners’ best 

interests, which required paying a reasonable 

and proportionate share of assessments and 

contributing to reserve funds from the time the 

declaration was recorded. The court therefore 

affirmed the trial court’s judgment against the 

developer and its principal in the amount of 

the underfunded repair liability.

In some cases, developer-appointed board 

members also have duties to take remedial 

action against a developer that fails to fund a 

proportionate share of the reserves. For instance, 

it may be necessary for a developer-controlled 

board to place a lien on the developer’s units to 

secure the developer’s liability for the cost of re-

pairs, if the declaration so allows.34 In a 2012 case 

“
When developer 
control ends the 

owners should closely 
examine the condition 

of the association-
maintained property, 

including by reviewing 
the association’s 

records and auditing 
its books and reserves.  

It is important that 
developers have a plan 
to analyze, create, and 

maintain adequate 
reserve funds for the 
community well in 

advance of turnover.   

”



J U LY  2 0 2 1     |     C O L OR A D O  L AW Y E R      |      37

noted above involving a developer-appointed 

board’s failure to take such action, a Douglas 

County jury returned an $18.2 million verdict 

against two developer-appointed directors, 

personally, for fraud and breach of fiduciary 

duty for, among other things, failing to lien 

the many units the developer still owned to 

secure payment of its alleged construction 

defect liability (as allegedly permitted by the 

declaration) when they had the opportunity 

to do so while serving as developer-appointed 

directors.35 

Covenant Enforcement
An association and its board members owe cer-

tain duties to protect owners from “the arbitrary 

enforcement of covenants that could have an 

equally or possibly more adverse impact upon 

the value of a residence.”36 For the association 

itself, this is a contractual duty, governed by 

the community’s governing documents’ terms 

regarding covenant enforcement: “associations 

must exercise their authority to approve or 

disapprove an individual homeowner’s con-

struction or improvement plans in conformity 

with the declaration of covenant restrictions, 

and in good faith.”37 

The association’s board members owe an 

independent duty of care.38 This independent 

duty recognizes that, unlike contracts that 

require specific acts at specific times by con-

tracting parties, covenant enforcement may 

require exercising discretion in the timing and 

the manner of enforcement.39 Board members 

must therefore exercise this discretion in a 

reasonable manner,40 which sometimes may 

require the board to conduct an investigation 

before initiating enforcement proceedings. 

For example, in one case the Colorado Court 

of Appeals suggested that before initiating 

enforcement proceedings a board should have 

investigated homeowners’ claims that they 

were exercising First Amendment rights in their 

picketing and signage activities and that they 

received law enforcement approval for these 

activities.41 However, the Court also held that the 

board members should have been permitted to 

present a defense under the business judgment 

rule, and it therefore ordered a retrial of the 

claims against the board members.42

Marketing and Sales Activities
During the declarant control period, the devel-

oper is typically engaged in marketing and sales 

activities. In addition to making, authorizing, 

or approving the information to disclose or not 

disclose, the developer and its appointed board 

members may have other responsibilities related 

to marketing and sales.43 For example, existing 

owners and prospective purchasers may ask 

about construction quality, the adequacy of 

reserves and how they were determined, current 

and anticipated future assessments and fees, past 

and pending maintenance and repairs, past and 

pending litigation, building component useful 

life estimates, and other matters. Board members 

(whether declarant-appointed or owner-elected) 

involved in disclosing or disseminating this 

information are required to take reasonable 

steps to ensure the information they provide is 

accurate, complete, and not misleading. 

Several courts have held developer-appoint-

ed board members liable for failing to disclose 

information or presenting misleading informa-

tion regarding the association’s financial health. 

A Washington D.C. appellate court, for example, 

affirmed a substantial remedial judgment for an 

association and its owners against a developer 

and its appointed board members based on the 

defendants’ failure to adequately disclose the 

association’s indebtedness, changes to the terms 

of that indebtedness, and anticipated significant 

increases in future maintenance fees.44 

The Minnesota Court of Appeals likewise held 

that these fiduciary duties apply even when a 

board member is acting as the developer’s sales 

representative.45 The court reasoned that such 

board members cannot take off their “hat” as 

an association board member and dispense 

with their fiduciary obligations when arranging 

unit sales because “[r]elaxing those obligations 

would be a limitation on the statute, inviting 

and excusing pernicious conduct.”46 Therefore, 

if there is a conflict between a board member’s 

and the association’s interests, it is the board 

member’s responsibility to candidly disclose the 

conflict and, “whether by resignation, recusal, 

consent, or some other strategy, to address and 

resolve the conflict with the person or entity to 

which the obligation is owed . . . .”47 

In concluding that the developer and its 

representatives breached their board member 

duties to the association, the Minnesota court 

considered the developer’s overall role and 

the unique factual circumstances, including 

that the declaration required that 75% of the 

units be owner-occupied. After running into 

financial difficulties, however, the developer 

sold its last 17 units to three commercial buyers, 

violating the declaration’s owner-occupancy 

covenant. These buyers posed an obvious 

financial risk, as their purchases were 100% 

mortgage financed. Subsequently, none “made 

a single mortgage, property-tax, or condomini-

um-association payment” and all the units were 

foreclosed, significantly depressing other unit 

owners’ property values.48 In addition to the 

foreclosures, other problems arose, including 

“squatters occupying vacant units, vandalism, 

stolen property, and frequent ‘loud, boisterous 

incidents’ in the building.”49 

“
In addition to ensuring 

that reserves are 
adequately funded, 

developers must 
generally also pay 
their share of the 

community’s expenses, 
as the owner of unsold 
units, to fund current 

operations and reserves.   

”
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NOTES

1. Common interest communities are established where owners are obligated to pay assessments 
related to real estate other than their own property. See generally CRS § 38-33.3-103(8) (defining 
“common interest community”); Hess, ed., 2A Methods of Practice, Colo. Practice Series § 74:39 
(Thomson West 7th ed. June 2020 update).
2. CCIOA became effective July 1, 1992, and it is codified at CRS §§ 38-33.3-101 et seq. CCIOA’s 
provisions concerning board member duties are found in CRS § 38-33.3-303(2). In addition, 
Colorado’s Revised Nonprofit Corporation Act’s general standards of conduct for directors and 
officers, as set forth in CRS § 7-128-401, generally apply to owner association board member 
conduct as well. See, e.g., Greens at Buffalo Run Homeowners Ass’n v. Cotton, No. 15-CV-71, 2016 
Colo. Dist. LEXIS 2007 at *21–22 (Adams Cty. Dist. Ct. Mar. 4, 2016).
CCIOA uses the following terms, which the authors have simplified for ease of reference as shown 
in parentheses: unit owners association (association or owners association); common interest 
community (community); declarant (developer); executive board (board); unit (home or property); 
and unit owners (owners). See CRS § 38-33.3-103(3), (8), (12), (16), (30), and (31), respectively. The 
authors sometimes use the terms declarant and developer interchangeably for ease of reference, 
although not all declarants may be involved in the community’s physical construction or other, 
typical development activities, and not all developers qualify as statutory declarants. 
A number of out-of-state cases are cited in which the developer may be known by other 
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Given these facts and its determination 

that developer-appointed board members’ 

duties apply to all acts that affect the associa-

tion, including selling units for the developer, 

the court affirmed liability judgments for the 

plaintiff-homeowners.50 The court held that the 

proper measure of damages was the decline 

in the affected homeowners’ property values 

from the time the developer-appointed board 

members breached their obligations, and 

it remanded the matter for the trial court to 

calculate damages in a manner consistent 

with this ruling.

Conclusion
Developers and developer-appointed board 

members must remain alert to the many po-

tential conflicts of interest between them and 

the non-developer unit/home owners. It may 

be easy for such board members to overlook 

or not act to resolve these conflicts during the 

declarant control period, but such inattention 

can lead to problems and personal liability 

arising from the appointed board members’ 

fiduciary and other legal duties.

Part 3 of this article will explore grounds 

upon which a developer may be directly liable for 

its appointed board members’ wrongful conduct, 

including conventional vicarious and imputed 

liability theories, as well as statutory “acting in 

concert” liability and civil conspiracy theories. 

Part 3 will also discuss ways to manage recurring 

conflicts between a developer and its appointed 

board members and the association and its 

owners, thereby limiting liability exposures. 

Finally, it will review potential means by which 

developer-appointed and owner-elected board 

members might insure and obtain indemnity 

against some of these risks. 
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designations, such as sponsor, incorporator, 
etc. Similarly, the association board may 
be referred to in other states as the board 
of trustees, board of managers, board of 
directors, executive board, property regime, 
council of co-owners, council of unit owners, 
and so forth. Communities formed as 
cooperatives are typically managed by a board 
of directors. For ease of reference, all these 
governing bodies are referred to as boards, and 
the persons comprising these boards as board 
members.
3. The “declarant control period” and what 
constitutes “turnover” are defined and 
described in CRS § 38-33.3-303(5)(a)(II) 
through (7).
4. Sandgrund and Smith, “When the Developer 
Controls the Homeowner Association Board: 
The Benevolent Dictator?,” 31 Colo. Law. 91 
(Jan. 2002).
5. Davencourt at Pilgrims Landing 
Homeowners Ass’n v. Davencourt at Pilgrims 
Landing, LC, 221 P.3d 234, 246 (Utah 
2009). Cf. UCIOA § 3-103, cmt. 8 (transition 
from developer to unit owner control 
“frequently leads to disagreements . . . about 
. . . construction quality, management of 
the association and its funds, allegations of 
unfulfilled representations, or other matters.”). 
For a comprehensive suggested protocol for 
developers and board members to consider 
during the transition to unit owner control, see 
Hess, ed., supra note 1 at § 74:21.
6. See generally UCIOA (amended 2014). 
CCIOA is based on the 1982 version of UCIOA, 
and Colorado courts look to UCIOA and its 
comments for guidance. Hiwan Homeowners 
Ass’n v. Knotts, 215 P.3d 1271, 1273 (Colo.App. 
2009).
7. “Colorado courts increasingly cite the 
Restatement.” Hess, ed., supra note 1 at § 73:5. 
8. Restatement (Third) of Property (Servitudes) 
§ 6.20 (Am. Law Inst. 2000) (Restatement). 
9. Levin, “Condo Developers and Fiduciary 
Duties: An Unlikely Pairing?,” 24 Loy. Consumer 
L. Rev. 197, 213–15 (2011). Cf. Concerned Dunes 
W. Residents, Inc. v. Georgia-Pacific Corp., 
562 S.E.2d 633, 638 (S.C. 2002) (holding 
developers are responsible for the condition 
of common areas when deeded to the 
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