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T
he year 2020 was one of upheaval. The 

COVID-19 pandemic and resulting 

economic recession pushed lawyers 

to the brink, both professionally 

and personally, testing their resilience in new 

and unexpected ways. At the same time, a 

nationwide civil rights movement brought 

once-in-a-generation legislative reform in 

Colorado, and a presidential election transferred 

power to another political party. Cumulatively, 

these events led some lawyers to transition to 

new jobs, resulted in others seeking different 

career paths, and forced all to adjust to a “new 

normal” for the practice of law.

Lawyers now find themselves in unchart-

ed territory. The pandemic has created new 

substantive laws and forced lawyers to deal 

with new realities as to where and how they 

practice. These shifts trigger important ethical 

considerations for lawyers, such as whether they 

are equipped to transition from one area of law 

to another, to address new trends or theories in 

the law, or to abandon brick-and-mortar office 

space for the flexibility of a virtual practice.

This article provides a framework for an-

swering such questions under the Colorado 

Rules of Professional Conduct (Rules). It first 

examines Rule 1.1’s duty of competence and the 

consequences of deviating from it. The article 

then discusses issues that may arise when the 

legal profession or a lawyer’s practice changes 

and offers strategies for ethically managing 

those issues. Finally, the article discusses how 

to competently handle technology and practice 

management when running a virtual practice.

Overview of the Duty of Competence
Rule 1.1 states that a lawyer “shall provide 

competent representation to a client. Competent 

representation requires the legal knowledge, 

skill, thoroughness and preparation reasonably 

necessary for the representation.” This was not 

an explicit ethical requirement until the 1970s, 

when the American Bar Association’s (ABA) 

Model Code of Professional Responsibility 

became widely adopted.1

The Rules do not define “competent.”2 Rule 

1.1’s comments, while not binding, provide 

guidance on its meaning and application.3 The 

comments explain that competence requires 

the proficiency of a general practitioner.4 Thus, 

basic skills like analyzing precedent and legal 

drafting are required and expected, while 

special training or prior experience with a legal 

problem is not. A lawyer can provide adequate 

representation in a novel field through study 

or association with “a lawyer of established 

competence.”5 A lawyer’s failure to comply with 

duties under other ethics rules may constitute 

a lack of competence.6 

Deviating from Rule 1.1
There are regulatory consequences for breaching 

Rule 1.1’s duty of competence. Under the Rules, 

the “[f ]ailure to comply with an obligation or 

prohibition imposed by a Rule is a basis for 

invoking the disciplinary process.”7 Whether 

discipline is warranted, and the severity of 

the sanction, depend on the circumstances.8 

Uniform standards and a large body of case law 

offer insight into what sanction might apply.

Colorado courts and the Office of the Pre-

siding Disciplinary Judge (PDJ) rely on the ABA 

Standards for Imposing Lawyer Sanctions (ABA 

Standards)9 when imposing or reviewing sanc-

tions for lawyer misconduct.10 Under the ABA 

Standards, the presumptive sanction depends 

on the lawyer’s mental state, the seriousness of 

This article discusses the ethical duty of competence and how lawyers can 
satisfy it when the legal profession or their practices change.
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the misconduct, and the amount of harm to the 

client.11 On one end of the spectrum, lawyers 

who fail to “understand the most fundamental 

legal doctrines or procedures” and cause actual 

or potential injury to a client can be disbarred.12 

On the other end, lawyers who engage in an 

isolated instance of negligence in determining 

their competence to handle a matter and cause 

little or no actual or potential injury to the 

client might receive only an admonishment.13 

Conduct that falls in between generally warrants 

suspension or reprimand.14

Cases involving failures of competence arise 

in Colorado with some frequency. Since 2020, 

a lawyer’s competence was at issue (either in 

charged Rules violations or because the PDJ 

was considering prior misconduct) in at least 

five published disciplinary proceedings.15 Going 

back five years, competence was at issue for the 

same reasons in about 32 PDJ opinions.16 These 

cases reveal that lengthy suspensions—ranging 

from 30 days to an indefinite term, and often 

exceeding one year—are routinely imposed for 

lack of competence.

With some frequency, the lawyer sanctioned 

for breaching the duty of competence ventured 

into a new practice area without making ade-

quate preparations or taking other measures 

to ensure competence. For example, the PDJ 

has sanctioned lawyers who filed actions of 

a type they had never filed before and which 

they admitted they should not have filed,17 

represented clients without properly analyzing 

relevant law and procedures,18 did not affiliate 

with more experienced counsel when repre-

senting a client in a complicated matter outside 

their experience,19 or waded into civil litigation 

involving a technical subject matter despite 

being unfamiliar with it and having experience 

primarily in criminal or immigration matters.20

Violating Rule 1.1 in this manner can result 

in more than regulatory sanctions. Although a 

Rules violation does not by itself give rise to a 

civil cause of action or create a presumption of 

the breach of a legal duty,21 “a lawyer’s violation 

of a Rule may be evidence of breach of the 

applicable standard of conduct,”22 and a lawyer 

who does not “employ that degree of knowledge, 

skill, and judgment ordinarily possessed by 

members of the legal profession” can be liable for 

malpractice.23 The interplay between the Rules 

and the law of legal professional liability—which 

itself is addressed in a whole body of case law—is 

outside this article’s scope.

Competence in Application
The following examples illustrate how issues 

involving competence and other ethical obli-

gations can arise when the legal profession is 

changing or when a lawyer’s practice changes.

COVID-19’s Novel Legal Issues
The COVID-19 pandemic created a number of 

novel employment issues. Consider a lawyer 

who provides general advice to business or 

government clients on matters such as employ-

ment disputes and contract negotiations. As 

the client prepares for its employees to return 

to the office, a new issue arises: It wants to 

explore implementing a COVID-19 vaccination 

requirement for its employees and wants to 

know what could happen if an employee objects 

to this requirement. What might the lawyer do 

to comply with Rule 1.1 in advising the client 

on those topics?

The lawyer must take steps to attain com-

petence in the new subject matter.24 A lawyer’s 

decision to enter a new practice area without 

taking adequate measures to attain competence 

is a key factor that regulatory bodies consider 

in evaluating Rule 1.1 violations.25 The Rules 

advise, and case law confirms, that a lawyer 

can provide competent representation in a 

new field through study or the association with 

a lawyer already competent in the field.26 In 

this situation, consulting counsel competent 

in the areas of health and privacy law might 

be prudent.

Dabbling in a New Practice Area
A lawyer exploring a new practice area must be 

mindful not only of the duty of competence but 

also of related ethical issues. Consider a lawyer 

who decides to represent a client in a matter 

outside of the lawyer’s area of expertise. To attain 

the requisite proficiency, the lawyer consults 

with another lawyer who is more experienced 

in that area, which the Rules and case law 

suggest is sufficient to satisfy the lawyer’s duty 

of competence.27
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But competence is not the only applicable 

ethical requirement. If the more experienced 

lawyer practices at a different firm, the less 

experienced lawyer must also comply with Rule 

1.6’s requirement to protect client confidences 

during the consultation.28 Similarly, the more 

experienced lawyer should be mindful that, 

depending on the depth of the information that 

the less experienced lawyer discloses under 

Rule 1.6, the more experienced lawyer may be 

disqualified from future representations adverse 

to the less experienced consulting lawyer’s 

client.29 Even if there is no prior conflict issue, 

a lawyer-as-witness issue could arise under 

Colo. RPC 3.7.30 Regardless, these examples 

show that lawyers must be mindful that their 

efforts to attain competence can trigger other 

thorny issues.

High Caseloads 
Changing times may cause caseload spikes, 

especially for government and public interest 

lawyers, as witnessed recently. At his February 

18, 2021 State of the Judiciary address, Chief 

Justice Boatright warned of “an unprecedented 

backlog of jury trials.”31 Because the pandemic 

effectively halted in-person trial court pro-

ceedings, a “tsunami of jury trials” awaits.32 

Currently, there are between four and five times 

as many criminal jury trials scheduled than 

are typically tried in a year.33 And  speedy trial 

rights,34 which require prioritization on court 

dockets, complicate this situation.

The forthcoming surge of jury trials will 

no doubt give rise to competence and other 

ethical issues as lawyers are pressed to meet 

deadlines.35 Neither Rule 1.1, which requires 

lawyers to provide competent representation, 

nor Rule 1.3, which requires lawyers to act 

with reasonable diligence, has an exception 

for lawyers with significant caseloads. And 

although a lawyer can avoid appointment by a 

tribunal to represent a client if the representation 

will likely “result in violation of the Rules of 

Professional Conduct or other law,”36 at least one 

lawyer has been sanctioned for seeking to avoid 

representation based on the lawyer’s inability 

to provide competent representation.37 Lawyers 

with high caseloads therefore must consider 

whether they can satisfy their obligations of 

competence and diligence; if they cannot, they 

must reduce their caseloads or withdraw.38 This 

almost certainly would require coordination 

with and approval by supervisors.

Competence in Managing 
Virtual Practice
Rule 1.1’s requirement that a lawyer “shall 

provide competent representation” extends 

beyond substantive legal knowledge and ade-

quate preparation.39 It also requires lawyers to 

keep “abreast of changes . . . in communications 

and other relevant technologies[.]”40 This re-

quirement is particularly salient in the virtual 

environment, where lawyers are being asked to 

both manage their practice and represent their 

clients virtually. Where a lawyer cannot fulfill 

this duty, withdrawal is mandatory.41

The American Bar Association (ABA) Stand-

ing Committee on Ethics and Professional Re-

sponsibility recently published Formal Opinion 

498 on virtual practice.42 That opinion addresses 

ABA Model Rule 1.1’s duty of competence 

requirement as well as the duties of diligence, 

communication, and competence in a virtual 

environment.43 Consistent with this opinion, 

and to ensure competence in a post-COVID-19 

virtual environment, lawyers should incorporate 

the following strategies into their practice.

Ensure Fluency with Web-Based 
Court Proceedings
The advent of WebEx, Zoom, and other video-

conferencing platforms has made virtual court 

appearances and proceedings far easier than 

previously envisioned. Virtual proceedings also 

mandate heightened attention to ethical details. 

Rule 1.3’s diligence requirement neces-

sitates that lawyers must not only engage in 

the usual preparation for court appearances 

(e.g., reviewing the record, reading pertinent 

cases, and analyzing necessary evidence) but 

also become competent in using the neces-

sary videoconferencing platform.44 This likely 

requires, at minimum, knowing how to mute 

and unmute oneself, properly set audio and 

visual properties, turn the video feed on and 

off, and change the display from “speaker” to 

“tile” to ensure that all participants are visible.45 

Lawyers should also review the platform’s 

terms of service to “ensure that using the virtual 

meeting or videoconferencing platform is con-

sistent with the lawyer’s ethical obligations.”46 

Lawyers should access the platforms solely 

through accounts protected by strong passwords, 

and, where feasible, should consider acquiring 

a license for an enterprise (or similar) platform 

that provides greater encryption and security 

than the standard consumer, free-to-use access.47 

Doing so helps protect client information and 

prevents uninvited or unwanted participants 
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from invading client conferences, court appear-

ances, and virtual depositions.

Additionally, because virtual proceedings 

have made out-of-state appearances easier, 

lawyers should be aware of each remote juris-

diction’s requirements concerning admission 

to the bar, temporary practice by out-of-state 

lawyers, and remote virtual practice.48 Virtual 

practice from out of state may constitute the 

unauthorized practice of law, so lawyers must 

familiarize themselves with the jurisdiction’s 

temporary practice rules and affiliate with local 

counsel as necessary.49 

Ensure Confidentiality
Lawyers must ensure that all client commu-

nications remain confidential, even those 

communications transmitted over videocon-

ferencing or other virtual platforms. Rule 1.6 

requires that a lawyer not reveal “information 

relating to the representation of a client,” and 

a lawyer is not alleviated of this duty simply 

because the communication is no longer in 

person. Lawyers must, at a minimum, “make 

reasonable efforts to prevent the inadvertent 

disclosure or unauthorized disclosure of . . . 

information relating to the representation of a 

client.”50 This includes careful use of the “cc” and 

“bcc” email functions. For example, refraining 

from including a client on a cc or bcc list will 

help prevent the client from inadvertently 

hitting “reply all” and disclosing confidential 

information.51 Similarly, paying attention to 

auto fill functions on draft emails will help to 

avoid the inadvertent disclosure of confidential 

information to unintended recipients. 

Reasonable efforts to maintain confiden-

tiality during meetings include holding client 

meetings in private spaces versus public places 

like coffee shops or open coworking spaces; 

using headphones or earbuds during client calls; 

using a separate room away from other house-

hold or office members to communicate with 

clients; ensuring a secure, encrypted connection; 

using a password-protected Wi-Fi network; 

and hosting videoconferences only on secure 

platforms. Absent these types of precautions, 

lawyers place themselves at risk of violating 

Rule 1.6.52 The ABA also recommends disabling 

the listening capacity of smart speakers, virtual 

assistants, and other listening-enabled devices 

(e.g., Alexa) during communications on client 

matters.53

These efforts should ensure that best prac-

tices are employed in the use of the video-

conferencing software. Indeed, the COVID-19 

pandemic brought with it an increase in the 

risk of teleconference and online platform 

hacking.54 The Pennsylvania Bar Association 

recently published the following best practices 

for videoconferencing security: 

 ■ Do not make meetings public.

 ■ Require a meeting password or use other 

features that control admittance of guests.

 ■ Do not share a link to a conference on 

an unrestricted publicly available social 

media post.

 ■ Provide the meeting link directly to specific 

people.

 ■ Manage screen-sharing options, such as 

allowing only the host to share a screen.

 ■ Ensure that users are using the most 

up-to-date software.55 

Additionally, lawyers should ensure that any 

virtual document and data exchange platforms, 

as well as client emails, are secure, appropriately 

archived, and encrypted as necessary.56

Lawyers appearing virtually in out-of-state 

proceedings should also research and address 

conflict-of-law issues concerning confidentiality 

of attorney-client or other communications. 

For example, in the non-virtual context, the 

Tenth Circuit permitted discovery of media-

tion communications that would have been 

confidential under Colorado law because the 

lawsuit was filed in Wyoming, which did not 

afford the same protections.57 

Ensure Proper Supervision of Subordinate 
Lawyers and Nonlawyers
Rules 5.1 and 5.3 make lawyers responsible for 

actions of their subordinate staff and nonlawyer 

assistants.58 Lawyers who transition their practice 

to a virtual environment with legal assistants, 

associates, and other subordinate employees 

must “adopt and tailor policies and practices” to 

ensure that the managing lawyer’s ethical obli-

gations of supervision are satisfied.59 This duty 

requires regular interaction with other partners, 

associates, legal assistants, and paralegals. This 

interaction allows managing and supervising 

lawyers to confirm compliance with ethical 

obligations. It also allows managing lawyers to 

check in on the mental health and well-being 

of their team members—a matter of significant 

importance as the legal profession transitions 

out of the pandemic lockdown and begins to 

deal with its aftermath.60 

The duty of supervision has particular 

significance when mentoring and training 

new lawyers.61 Lack of competence may be a 

particular problem for new or inexperienced 

lawyers, solely due to their inexperience. As 

noted above, inexperienced lawyers are more 
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likely to violate Rule 1.1’s duty of competence 

without appropriate oversight, so their access 

to experienced lawyers helps ensure that all 

lawyers’ ethical obligations are satisfied.

Conclusion
Even in normal times, the legal profession is 

challenging. As substantive law requirements 

and the practice model change, lawyers must 

be especially mindful of their ethical duty to 

acquire competence in novel or unfamiliar 

areas. Fortunately, lawyers can avoid some 

of the most common pitfalls by following the 

strategies outlined above. 
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NOTES

1. Bennett and Gunnarsson, Annotated 
Model Rules of Professional Conduct 21 
(ABA 9th ed. 2019) (noting that competence 
under the Model Rules is broken into four 
“ingredients—knowledge, skill, thoroughness, 
and preparation.”). See also ABA Model Code 
DR 6-101(A) (1969) (providing that lawyers 
“shall not” handle a matter they know or 
should know they are not competent to handle 
without associating with a competent lawyer, 
handle a matter without adequate preparation, 
or neglect a matter entrusted to them). 
2. See Colo. RPC 1.0.
3. Colo. RPC Scope [14].
4. Colo. RPC 1.1, cmt [1] (listing “relevant 
factors” for determining “whether a lawyer 
employs the requisite knowledge and skill in a 
particular matter”).
5. Colo. RPC 1.1, cmt. [2].
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Standards).
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legal doctrines or procedures and causes 
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People v. Cole, 293 P.3d 604, 615–16 (Colo. 
O.P.D.J. 2011) (citing ABA Standards 4.52 and 
4.53 and imposing a 90-day suspension on a 
lawyer whose Rule 1.1 violation “caused serious 
potential injury,” rather than “significant actual 
injury”).
15. People v. Maynard, No. 20PDJ018, 2021 
WL 1096659 (Colo. O.P.D.J. Jan. 7, 2021) 
(considering a prior Rule 1.1 violation and 
disbarring the lawyer); People v. Efe, 477 P.3d 
807 (Colo. O.P.D.J. 2020) (finding a violation 
of Rule 1.1, among other rules, and imposing 
a one-year suspension); People v. Field, No. 
20PDJ047, 2020 WL 4920987 (Colo. O.P.D.J. 
July 27, 2020) (finding a violation of Rule 1.1, 
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suspension for Rules violations); People v. 
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Rules violations); People v. Sarpong, 470 P.3d 
1075 (Colo. O.P.D.J. 2017) (disbarring lawyer 
for Rules violations); People v. Ward, 470 P.3d 
1053 (Colo. O.P.D.J. 2017) (disbarring lawyer 
and considering a prior Rule 1.1 violation); 
People v. Carlson, 470 P.3d 1016 (Colo. O.P.D.J. 
2016) (disbarring lawyer for Rules violations); 
People v. Romero, No. 16PDJ057, 2016 WL 
7383813 (Colo. O.P.D.J. Dec. 9, 2016) (one-year 
suspension for Rules violations); People v. 
Al-Haqq, 470 P.3d 885 (Colo. O.P.D.J. 2016) 
(24-month suspension for Rules violations); 
Brenner v. People, 470 P.3d 679 (Colo. O.P.D.J. 
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for Rules violations); Christman v. People, 
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2016 WL 687210 (Colo. O.P.D.J. Jan. 26, 2016) 
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for Rules violations).
17. Rose, 2017 WL 691599 at *1.
18. Bontrager, 407 P.3d at 1271.
19. Cole, 293 P.3d at 612.
20. People v. Baca, 363 P.3d 211, 213 (Colo. 

O.P.D.J. 2015).
21. Colo. RPC, Scope [20]. 
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23. Hopp & Flesch, LLC v. Backstreet, 123 P.3d 
1176, 1183 (Colo. 2005) (quoting Bebo Constr. 
Co. v. Mattox & O’Brien, P.C., 990 P.2d 78, 83 
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24. See In re Fisher, 202 P.3d 1186, 1194 (Colo. 
2009) (affirming a finding of a Rule 1.1 violation 
by a lawyer who represented a client in a 
matter outside the lawyer’s traditional practice 
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