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“We are all storytellers. We all live in a network 

of stories. There isn’t a stronger connection 

between people than storytelling.” 

—Jimmy Neil Smith, founder and past 

president emeritus of the International 

Storytelling Center 

A
s I casually but confidently entered 

the dimly lit auditorium, I was 

immediately hit with the smell of 

expensive perfume, newly polished 

shoes, and spray-on starch. I looked around 

at the massive gathering with excitement and 

accomplishment. Despite the monotone sea of 

greys, beiges, and blues, I felt invigorated and 

inspired. My heart was whole, and butterflies 

swarmed my stomach. With my right hand 

raised, I cautiously and deliberately uttered the 

sacred oath. 

I do solemnly swear and affirm that: I will 

support the Constitution of the United 

States and the Constitution of the State of 

WELCOME   |    CBA PRESIDENT’S PROFILE

Talk Story
BY  JOI  K US H

Colorado; I will maintain the respect due 

to Court and judicial officers; I will employ 

only such means as are consistent with trust 

and honor; I will treat all persons whom I 

encounter through my practice of law with 

fairness, courtesy, respect and honesty; I 

will use my knowledge of the law for the 

betterment of society and the improvement 

of the legal system; I will never reject, from 

any consideration personal to myself, the 

cause of the defenseless or oppressed; I will 

at all times faithfully and diligently adhere to 

the Colorado Rules of Professional Conduct. 

Each word dropped heavily on my tongue, 

and the gravity of the event became real. In 

three short minutes (give or take), I became 

an attorney. 

Tales of a Fourth-Grade 
(Would-Be) Lawyer
My journey to the bar began in fourth grade. My 

parents had taught me that service to others, 

especially to those in need, was the truest 

measure of success, and I knew that attorneys 

were fierce advocates to those in need. My 

knowledge of the law and the legal profession 

was nonexistent, but I knew what I wanted to 

become, at least in title. Yet so many in my life 

told me that becoming a lawyer was something 

I could never achieve. 

Future lawyer of America.
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 I spent a decade and then some working 

and studying to prove them wrong. Some would 

say that working as a care provider, hospitality 

worker, and food and beverage specialist (a.k.a. 

restaurant manager) was not the best preparation 

for law school or life as an attorney. But each hard, 

humbling, fast-paced, and sometimes degrading 

job furthered my path to becoming a professional 

in the most honorable of professions. 

There were occasions when I thought I want-

ed something else, and there were days when I felt 

inadequate to join the bar. On my first day of law 

school, I cried. I felt overwhelmed because each 

new classmate’s accolades, accomplishments, 

and achievements seemed so much greater 

than my own. I learned for the first time that, 

after I completed three grueling years of school, 

I had to take (and pay for) a two-day test called 

the bar exam; honestly, I had never heard of it 

before. The American Bar Association, in all its 

wisdom, prohibited first-year law students from 

working at all. That was not consistent with my 

reality, so I worked, studied, and lived. I wasn’t 

going to let anyone or anything prevent me from 

becoming an attorney.

I did not graduate at the top of my class, 

and there was no job waiting for me when I 

graduated. However, during my time in law 

school, I worked and studied in China, Japan, 

Thailand, and Vietnam. I interned at the Albany 

County District Attorney’s Office, with Justice 

Littlefield of the US Bankruptcy Court, and 

Albany Law School’s Civil Rights and Disabilities 

Law Clinic. I edited two law journals and held a 

few leadership positions. I took out a mortgage on 

my brain, and in the end, I took four bar exams 

(Colorado, New York, and California, twice). 

Through persistence, anxiety, and substantial 

support, I became a licensed lawyer in Colorado, 

New York, and California. 

I still struggle every day. I fail often. But 

service to others remains my guiding star, and 

I choose to smile and laugh every day. I am an 

active, imperfect litigator who owns a small 

business, is dedicated to the practice of law, 

and loves life. This is my story. 

Building Connection through Story 
Storytelling is as old as humankind, perhaps 

older. Cave drawings can be traced back to over 

30,000 years ago and are our first true evidence 

of stories. We have been telling, repeating, 

drawing, and writing our stories for millennia. 

We have told each other who we are and where 

we came from. We have shared knowledge 

essential to our survival, and we have explained 

the unexplainable (at least a little). But, most 

importantly, we have created connections and 

communities through our shared stories.

As social creatures, we crave these connec-

tions formed through mutual understanding, 

empathy, and experience. Each story invokes a 

variety of emotions and bodily reactions. When 

we actively listen to a story, we experience life 

with the storyteller. We see the world through the 

speaker’s lens. We feel the speaker’s emotions 

and are transported to the moment the speaker 

is describing; every smell, sound, and sight 

becomes alive. We connect with the speaker, 

and in a magical moment there is separation 

from reality, we become the storyteller, and the 

story is our own.

We cannot exist without stories. Without 

the context of our individual and collective 

experiences, the world would be a brutal and 

chaotic space. Our brains process everything 

we see, hear, smell, touch, and taste through 

the story we have already lived, and everything 

we do becomes part of our story. Our lives are 

a “choose your own adventure” until the very 

last page. 

A Year of Engagement 
We all crave meaningful connections and 

engagement after a tumultuous year of isolation, 

fear, and “the unknown.” We can create these 

connections and engagement through stories. 

We all have a story to tell, and now, more than 

ever, is the time to share it with others. Whether 

you’re at a CLE, networking event, leadership 

meeting, local bar visit, or some other law-related 

affair, engage—talk story. 

Throughout my term, I look forward to 

sharing stories from CBA members throughout 

Colorado. In October, pro bono lawyers will in-

spire service. November will celebrate Colorado 

Lawyer’s 50th year in print. In December we will 

share the stories of past, current, and aspiring 

CBA leaders. January will provide readers a 

glimpse of life as a litigator. February will focus 

on “Greater Colorado” and life outside of the 

Denver metro area. In March, readers will learn 

the secrets of a transactional lawyer. To celebrate 

the life and backbone of the organization, April 

will highlight the CBA and CBA staff. May will 

take most readers back down memory lane, as 

we hear from our law student members. I will 

write my final chapter in June. Each month will 

be a different story and a new journey. This is 

our book to write. 

Remember, life will not wait; one day, we 

will cease to be, but our stories will continue 

on. Make your story one to remember.

#WhatsURStory 

Zooming through the streets of Vietnam.

We all have a story 
to tell, and now, 
more than ever, is 
the time to share 
it with others. 
Whether you’re at 
a CLE, networking 
event, leadership 
meeting, local 
bar visit, or some 
other law-related 
affair, engage—
talk story. 
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DEPARTMENT   |  LEGAL RESEARCH CORNER

L
aw libraries are considered by many 

to be temples of legal knowledge. 

Housed within their hallowed halls are 

volumes of books (statutes, treatises, 

etc.), and stored within their computers and 

servers are applications and software providing 

access to legal research databases, digital books, 

and so much more. Colorado has just a handful 

of public, private, and specialized law libraries 

to support its attorneys across the state. Among 

the most prominent are the Colorado Supreme 

Court Law Library, Tenth Circuit Law Library, 

Westminster Law Library at the University of 

Denver, William A. Wise Law Library at the 

University of Colorado, and National Indian Law 

Library. When the novel coronavirus emerged 

in March 2020, these libraries had to quickly 

develop new ways to make legal resources 

available to attorneys. The pandemic ushered in 

new modalities of work and human interaction 

that have changed the way reference support 

is being provided in law libraries today, and 

likely for many years to come.

With Time, All Things Change
Thanks to the proliferation of information on the 

internet, attorneys have instant access to just 

about any legal resource—provided they can pay 

for it. Fortunately, law libraries have become 

the great equalizer in this world of pay-to-play 

legal research, offering countless resources from 

diverse vendors in one convenient location 

and at no cost to the public. Of course, some 

services surrounding the resources, such as 

printing, copying, and the like, still cost money. 

Regardless, public and specialized law libraries 

provide access to legal resources and scholarship 

that would otherwise be too expensive for many 

to purchase. This access may be provided to 

everyone from attorneys at large firms to pro 

se litigants.1

However, 2020 presented a novel problem for 

law libraries: how to provide basic institutional 

functions during a time when most people 

were not allowed to gather in public places. 

In response to various shelter-in-place orders, 

guidelines, and government directions, law 

libraries had to develop methods to continue 

assisting patrons who could no longer enter the 

physical brick and mortar building. 

Change Takes Time
Just like any other business, law libraries need 

time to implement change within their organi-

zations. In this instance, change needed to be 

fast and effective. Thankfully, law libraries were 

poised for new modalities of patron interaction. 

Historically, law libraries were quiet places 

with rows and rows of books. However, for a 

long while now, law libraries have embraced 

the enhancements that came along with the 

digital revolution. When statutes and legal 

drafting tools came on CD-ROMs, law libraries 

purchased them for their patrons. When legal 

research transitioned to online, web-access 

software, law libraries paid the subscription cost 

to allow their patrons access to these resources. 

Rather than rest on their laurels, law libraries 

sought to be a beacon of technological change 

within the legal profession.

Examples of Change in 2020
In 2020, COVID-19 presented law libraries 

with an opportunity to demonstrate their 

nimbleness. By leveraging resources, partner-

ing with vendors, and putting in some elbow 

grease, most law libraries quickly found ways 

to provide attorneys who were working from 

home with access to reference assistance and 

legal resources.

A Novel 
Response
How Law Libraries Adapted to the Pandemic

BY  A A M I R  S .  A BDU L L A H
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Access to Remote Reference Assistance
When the stay-at-home orders first went into 

effect, law libraries continued to assist patrons 

via email. Although not a novel idea, it was the 

quickest way to implement remote reference 

assistance, so the Colorado Supreme Court Law 

Library,2 Westminster Law Library,3 William A. 

Wise Law Library,4 and National Indian Law 

Library5 offered email reference assistance 

during normal business hours. 

In addition, a few law libraries implemented 

remote reference assistance by Zoom and live 

chat. At the William A. Wise Law Library and 

Westminster Law Library, patrons could sched-

ule Zoom appointments with law librarians for 

help with reference questions,6 while live chat 

assistance was generally available from 9 a.m. 

to 5 p.m., Monday through Friday.7 

These three remote reference assistance 

methodologies allowed law libraries to offer 

patrons quick, efficient, and effective refer-

ence assistance while still adhering to social 

distancing guidelines. And in some ways, these 

methods were an improvement. Rather than 

drive, park, and pay a meter to inquire about 

a legal research question, an attorney could 

simply log on, sign up, and engage via chat or 

Zoom to get answers immediately. Additionally, 

law librarians could educate patrons about how 

to find their desired resources instead of just 

giving them an answer.

 

Access to Remote Law Library Resources
While law librarians were frantically trying to 

stay up to date on CDC and other government 

guidelines concerning how COVID-19 spreads to 

others, they were also scrambling to determine 

the best way to provide remote access to the 

vast array of legal resources available within 

the library walls. However, with great constraint 

comes great innovation. 

As librarians researched the various quar-

antine periods for analog resources, many 

libraries, including the William A. Wise Law 

Library8 and the Westminster Law Library,9 

began offering curbside pickup for some of 

their analog resources. This, of course, was 

in addition to providing digital and scanned 

copies of various resources through email, 

chat, and Zoom. 

Law libraries also began leveraging relation-

ships with vendors to offer remote access to the 

two leading legal research engines—Westlaw 

and LexisNexis. Notably, the Colorado Supreme 

Court Law Library offered new LexisNexis users 

limited 30-days access to Lexis Advance.10 

And the William A. Wise Law Library and the 

Westminster Law Library offered new Westlaw 

users limited 14-day access to Westlaw.11

Several law libraries worked out agreements 

with legal publishers to extend access to digital 

versions of analog resources. For example, 

the Westminster Law Library and the William 

A. Wise Law Library began offering extensive 

direct access to previously unavailable digital 

legal scholarship to students, faculty, and staff 

through VPN and proxy servers. 

The William A. Wise Law Library also im-

plemented remote access to one of its research 

terminals via Zoom. Before the pandemic, the 

library purchased access to electronic resourc-

es—Westlaw and Bloomberg—for terminal use. 

The library then made those resources available 

to attorneys and other patrons via this terminal 

when an attorney or patron was in the library, 

a requirement imposed by the publishers. But 

during the pandemic, those resources could 

not be provided in the same way. So, the library 

developed a methodology, via Zoom, to provide 

remote access to the terminal while respecting 

the rights of the publishers. 

Let the Good Times Roll 
into 2021 and Beyond
Although not a great year by any stretch of 

the imagination, 2020 was a time of great 

innovation. Now that the height of the pandemic 

has seemingly passed, it will be imperative 

for attorneys to visit the law library websites 

to learn about the various services being of-

fered. Fortunately, several law libraries have 

implemented remote access strategies that 

continue to this day. The William A. Wise Law 

Library continues to (1) provide support to its 

patrons via reference chat, email, and Zoom; 

(2) offer remote access to the on-premises 

terminal; and (3) grow its trend of purchasing 

digital and online materials. These offerings 

are in addition to answering phone requests 

and in-person reference questions, as the 

William A. Wise Law Library opened to the 

public in May 2021. 

As law libraries continue to expand digital 

resources, negotiate with vendors over dis-

tribution of access to digital resources, and 

maintain both remote and in-person reference, 

practitioners can rest assured that support will 

be there. All-in-all, it appears that gaining new 

ways to provide reference support and access to 

law library resources is a net positive outcome 

from a net negative year.  

Aamir S. Abdullah is the newest 
student services and outreach law 
librarian at the University of Colorado 
William A. Wise Law Library. Previ-
ously, Professor Abdullah practiced 

law for five years in Texas, where he handled 
both state and federal cases. He is passionate 
about access to justice and the intersection of 
law and technology.

Coordinating Editor: Robert Linz, robert.
linz@colorado.edu

NOTES

1. The services and access provided is heavily 
dependent on the type of law library; for 
example, the Tenth Circuit does not offer 
database access to pro se litigants.
2. Email requests to library@judicial.state.co.us.
3. Email requests to help@law-du.libanswers.
com.
4. Email requests to lawref@colorado.edu.
5. Visit https://narf.org/nill/asknill.html to access 
the email request form.
6. Visit https://coloradolaw.libcal.com/
appointments?lid=5344&g=11274 to make Zoom 
appointments for the William A. Wise Law 
Library. Email help@law-du.libanswers.com to 
make Zoom appointments for the Westminster 
Law Library.
7. Visit http://lawlibrary.colorado.edu/help for 
live chat reference at the William A. Wise Law 
Library. Visit https://www.law.du.edu/library 
for live chat reference at the Westminster Law 
Library.
8. Visit https://guides-lawlibrary.colorado.edu/c.
php?g=1013587&p=7912202 for information 
about curbside pickup at the William A. Wise 
Law Library.
9. Visit https://law-du.libwizard.com/f/curbside to 
learn about curbside pickup at the Westminster 
Law Library.
10. Visit https://cscl.colibraries.org/services-
supreme-court-library for more information.
11. Visit https://guides-lawlibrary.colorado.edu/
remoteaccess/westlaw for more information.
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DEPARTMENT   |    MENTORING MATTERS

T
he trajectory of a legal career is 

informed by our choices. Decisions 

about where we work, the field of 

law we practice, and which clients 

we serve are some of the most influential we 

make as lawyers. However, a career is not 

shaped solely by the work we do each day. The 

relationships we make in the course of our work 

are a powerful tool for professional growth.

A mentorship is a good example of a ca-

reer-defining relationship—it can lead to a 

new job, a promotion, or even better work-life 

integration. But the tricky thing about a men-

torship is that it’s often informal, which can 

make it difficult to know if you’re connecting 

with the “right” person. This is even truer in 

nontraditional mentorships, such as peer-to-

peer and reverse mentoring relationships, which 

also require an element of fit to be successful.

Determining whether a mentor is the right 

professional partner requires an understanding 

of the characteristics of an effective mentor 

and prioritization of the characteristics that 

are particularly important to an individual 

mentoring pair. The element of “fit” looks 

different for every mentor and mentee. However, 

a mentoring relationship that’s meaningful to 

both parties will fulfill four key functions: career 

development, psychosocial, engagement and 

enthusiasm, and role model.1

The Career Development Function  
The career development function facilitates 

the mentee’s advancement in the profession. 

Mentorships are associated with an array of 

positive career outcomes: mentees receive 

more promotions,2 have higher incomes,3 and 

report more mobility4 and career satisfaction5 

than non-mentees. Mentors provide sponsor-

ship, exposure, visibility, and coaching; make 

connections and introductions to others in the 

profession to help the mentee seek employment 

and advance within an organization; suggest 

conferences and CLEs; impart knowledge of 

practice competencies; and provide feedback 

on legal writing and trial techniques.6 The best 

legal mentors, however, take on the additional 

roles of (1) capability developer and (2) thought 

partner.

Capability Developer
While all mentors do some teaching or in-

structing as part of their mentoring, the best 

mentors develop their mentee’s capabilities 

by modeling specific behaviors and conveying 

ideas and processes one-on-one, in a tutoring 

mode. 

Capability developing mentors serve as 

“learning brokers” to assist mentees in find-

ing resources such as people, professional 

associations, reference materials, and CLE 

and leadership opportunities. They also teach 

mentees new knowledge, skills, and attitudes 

by explaining, giving effective examples, and 

asking thought-provoking questions. 

Capability developing mentors do more 

than show a mentee the ropes of the profession. 

They help mentees gain broader perspectives 

of their organizations and the profession by 

generating an understanding of the history, 

values, culture, and politics that define the 

legal profession and legal organizations. They 

also model effective behaviors and monitor 

the mentee’s performance of those behaviors 

to refocus steps as needed.7

Thought Partner
Thought partnering mentors share their ideas 

and experience with their mentees to help them 

navigate complex challenges. This may sound 

a lot like “giving advice,” but the key difference 

is that thought partnership is always mutually 

beneficial. When a mentor and mentee think 

alike, the mentoring pair will resonate with 

each other and become a sounding board 

for each other’s best ideas. When a mentor 

and mentee think differently, the mentoring 

pair will complement each other—stretching 

each other’s view of a situation to find and sort 

useful new approaches to a problem.8 Thought 

partnering mentors:

 ■ challenge the thinking of their mentoring 

partner;

 ■ cause their mentoring partners to modify 

or change their paradigms, assumptions, 

or actions; and

“Are You My Mentor?”
Choosing the Right Mentoring Partner 

BY  C OU R T N E Y  D.  S OM M E R  A N D  J.  RYA N N  PE Y T ON



AUG U S T/S E P T E M B E R  2 0 2 1     |     C O L OR A D O  L AW Y E R      |      9

 ■ have information or a way of thinking 

that provokes their mentoring partners 

to innovate or otherwise lead to value 

creation in their career.

Thought partnering mentors ask a lot of 

questions, use a “what if?” lens to consider 

multiple perspectives and solutions, and help 

their partner identify blind spots. They are life-

long learners who actively seek opportunities 

to expand their knowledge base and expertise.

The Psychosocial Function
The psychosocial function contributes to the 

mentee’s personal growth and professional 

development.9 A mentor who fulfills this function 

enhances the mentee’s sense of competence 

and identity in their professional role.10 The 

mentor does this by: 

 ■ Modeling positive behavior. Good men-

tors model the values they seek to teach.11 

The mentoring relationship then serves 

as a model for future relationships the 

mentee will develop with clients, opposing 

counsel, and other professional contacts.12

 ■ Providing acceptance and confirmation. 
Good mentors provide a safe space for the 

mentee to voice insecurities and doubts, 

and they respond with acceptance and 

confirmation.13 

 ■ Counseling the mentee. Good mentors 

provide emotional stability and help 

the mentee overcome professional 

challenges.14

 ■ Being a friend. Good mentors offer their 

friendship, which can help reduce stress 

and tension during times of instability.15

 ■ Offering support. Good mentors listen to 

and provide encouragement to the men-

tee. They offer suggestions for overcoming 

self-doubt and encourage the mentee to 

think critically and propose solutions to 

problems. They work with the mentee to 

solve issues together.16

The Engagement and 
Enthusiasm Function 
Successful mentors are also enthusiastic about 

the mentoring relationship and willing to engage 

with the mentee. They get to know their mentees 

outside of their roles as lawyers and invest time 

into developing the mentee’s overall well-being.17

While the mentoring relationship is not 

created to establish a co-counsel relationship, 

it can be more successful when both parties 

collaborate with one another. Collaboration 

allows both the mentor and the mentee to 

benefit from the mentoring relationship.

The mentor must be willing to engage with 

the mentee, but the mentor must also encourage 

the mentee to participate fully in the mentoring 

relationship. A modern-day mentoring rela-

tionship should not be one-sided but rather 

should be an opportunity for both parties to 

take ownership and leadership of the work the 

mentoring pair is completing together. 

And the mentor and mentee should be 

engaged not only during their meetings and 

planned activities; the mentor should also 

work with the mentee to set expectations for 

progress and goal-planning between meetings.

The Role Model Function
Mentors don’t need to be perfect, but they do 

need to model professional behavior. The best 

mentors don’t simply tell the mentee how to 

act; they demonstrate professionalism in all 

aspects of their practice. Mentees learn the most 

by watching what their mentors do.

Cultural competency is another aspect of 

the role model function. Good mentors demon-

strate cultural awareness, knowledge, skill, and 

sensitivity;18 foster trust and understanding 

even when there are differences in race, gender, 

ethnicity, culture, socioeconomic background, 

sexual orientation, or nationality;19 and find 

common ground through a foundation of 

individual values.20 Though it takes dedication 

and thoughtful effort, cross-cultural mentoring 

is important to our profession, especially as we 

work to improve diversity in the profession, 

retain diverse attorneys once they enter the 

profession, and encourage diversity in the 

pipeline to the bench.

FACTS
FEAR When it comes to fraud cases, proper 

documentation of financial damages 
can mean the difference between 
a settlement and a court date. Our 
Forensic Accounting team combines 
accounting, calculations, digital 
forensics and investigative skills to 
uncover the facts and offer litigation 
support, so you can be confident in 
your case.

What inspires you, inspires us.
eidebailly.com
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Conclusion
The mentor’s overarching goal is to develop the 

mentee into a peer. The mentee is, however, 

expected to take the driver’s seat in seeking 

the right mentor, committing to the success of 

the relationship, and seeking solutions through 

open communication. As with any relationship, 

choosing the right partner for the journey is 

the best way to ensure a healthy bond and, 

ultimately, fulfillment and success.  

DEPARTMENT   |    MENTORING MATTERS
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“Our new Constitution is now established, 

everything seems to promise it will be durable; 

but, in this world, nothing is certain except 

death and taxes.”

—Benjamin Franklin, 1789

“[A]n American system of government that was 

meant to preserve minority rights has instead 

ended up enabling minority rule.”

—Gautam Mukunda 
1

“The United States Senate is perhaps the greatest 

institution of consensus ever designed.” 

—Jay Coss 
2

T
his is the eighth article series by The 

InQuiring Lawyer addressing a topic 

that Colorado lawyers may discuss 

privately but rarely talk about publicly. 

The topics in this column are explored through 

dialogues with lawyers, judges, law professors, 

law students, and law school deans, as well as 

entrepreneurs, journalists, business leaders, pol-

iticians, economists, sociologists, mental health 

professionals, academics, children, gadflies, and 

know-it-alls (myself included). If you have an 

idea for a future column, I hope you will share it 

with me via email at rms.sandgrund@gmail.com.

This month’s article asks whether the US 

Constitution is broken and whether it can be 

repaired. 

Introduction 
A friend of mine is a retired constitutional law 

professor. By and large we are political opposites, 

perhaps even polar opposites, but we are not 

polarized. During President Trump’s tenure I 

kidded him that he retired too early, missing 

out on lecturing about the many fascinating 

constitutional issues that arose during the 

Trump administration. Of course, for those with 

memories that reach further back than the last 

administration, there have been plenty of con-

stitutional issues—some might say “crises”—that 

arose during every presidential administration 

that I can remember. (Technically, I can be car-

bon-dated to the Eisenhower administration, but 

I didn’t really care what was going on politically 

until the Johnson administration.3) My friend 

and I got together for two very long breakfasts—

the second, a “virtual” pandemic meal—to 

discuss the pros and cons of impeachment, 

the vagaries of the 2020 presidential election, 

and the events of January 6, 2021. My friend is 

cut from a fairly conservative political cloth; 

me, mostly the opposite. But we were able to 

discuss, quite civilly, these typically contentious 

issues, often punctuated with wide swaths of 

common ground.

I am intrigued by politics but have no special 

schooling in the subject. I am interested in not 

just political science, but politicians—what 

makes them tick, why they do what they do, 

how the sausage maker works, and why people 

seem so emotionally invested in this or that 

office-bearer these days. While the pandemic 

wound itself up and down, I got sucked into the 

TV series Billions, which follows the careers of 

two quasi-sociopaths, both seeking power, one 

through the accumulation of immense wealth, 

the other through law and politics. As the show 

develops, a third rival emerges, a younger, 

idealistic, brilliant foil. It struck me that Billions 

was just a fix for my previous Game of Thrones 

addiction for high-stakes political intrigue. 

Politics: cage-fighting by other means.

Is the US Constitution Broken 
and Can it Be Fixed?

BY  R ON A L D  M .  S A N D GRU N D

I think many of us believe the US Constitution 

is “broken” in one respect or another—that 

beyond US Supreme Court decisions with which 

we disagree or the weaknesses of our elected 

class, the Constitution itself has baked-in flaws, 

some emanating from the fact that it represents 

a great compromise struck in 1789 between 

small and large states, rural and more urban 

states, and pro-slavery and anti-slavery states, 

in order to form a more perfect union.4 Today 

the Constitution’s guarantees of freedom of the 

press, an individual’s right to bear arms, and 

religious liberty and the separation of church 

and state are all points of conflict and criticism. 

This article examines one of the Constitution’s 

perceived flaws—the US Senate.

Amid the past year’s political machinations 

and my TV binge-watching, I came across an 

article noting that demographers were in general 

agreement that in another couple of decades 

states representing just 30% of Americans would 

be electing 70 out of 100 US senators.5 My gut 

reaction was that this was a recipe for political 

disaster. A country that prides itself on being 

a pluralistic representative democracy might 

be controlled by a small and arguably less 

heterogenous political minority. Of course, I 

had to check my native-New Yorker instincts 

for a moment and remind myself that this great 

country of ours is a representative republic. 

Each state is its own sovereign, and protecting 

the rights of political minorities is part and 

parcel of our glorious institutional fabric—a 

view I’ve come to embrace. So, I decided to sit 

down with a constitutional law professor and 

a nationally syndicated political pundit to get 

their thoughts on this possible future. 

Participants
Jay Ambrose is the for-

mer editor of the Rocky 

Mountain News and the El 

Paso-Herald Post, and is 

currently a syndicated op-ed 

columnist for the Tribune 

News Service. His opinions are sent to hundreds 

of newspapers throughout the country. He has 

taught opinion writing in classes at the University 

of Texas at El Paso, Virginia Commonwealth 

University, and Colorado Christian University. 
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Scott Skinner-Thompson is 

a professor at Colorado Law, 

focusing on constitutional, 

civil rights, and privacy law, 

with a particular interest 

in LGBTQ and HIV issues. 

Bringing together these topics, his new book, 

Privacy at the Margins (Cambridge Univ. Press 

2020), examines how privacy can function as an 

expressive, anti-subordination tool of resistance 

to surveillance regimes. 

Our Constitution, One Among Many 
The InQuiring Lawyer: Most modern 

nation-states have adopted govern-

ing documents, like constitutions, to 

express the social contract between 

the state and its people. Only a few democrat-

ic countries—including the United Kingdom, 

New Zealand, and Israel—don’t have consti-

tutions.6 There’s always tension between the 

conditions that existed when a constitution was 

adopted and future conditions under which 

that constitution operates due to changing 

beliefs, values, and technology. As a result, most 

constitutions allow for their amendment.

I examined with my interviewees the merits 

of the US Senate’s dynamics. The Senate has the 

power to pass or deny legislation. The Senate has 

the power to approve or block the appointment 

of cabinet members, ambassadors, Supreme 

Court justices, federal judges, and most executive 

agency heads. The Senate has the power to ratify 

or reject treaties. The Senate sits in judgment 

during the trial of federal officials who have been 

impeached. This power is sometimes referred 

to as “The Kill Switch.”7 Given these extensive 

powers, does it make sense that, for example, 

the number of senators granted to California 

(40 million people) equals that of Wyoming 

(500,000 people)?8 I am going to explore with 

my two guests whether our Constitution can 

stand the test of time and, if it cannot, whether 

amending it can remedy its shortcomings. Also, 

if our senatorial selection process is leading 

us toward the abyss, we consider whether our 

constitutional order can keep us safe.

InQ: Jay, we’ve been friends for years, and 

I’ve enjoyed our many debates on all things 

political, even though we often disagree. Still, 

I’m always rendered a bit wiser after hashing 

through the issues with you. Do you believe 

the way the US Constitution is written allows 

it to deal with changing conditions over time, 

without any immediate need for amendment? 

Jay Ambrose: Thomas Jefferson 

thought we ought to have a new 

Constitution every 20 years or so as 

an adjustment to a new generation, 

and I think he was wrong. Our Constitution is 

a powerful document by virtue of addressing 

central issues in few words by means of assid-

uously researched and debated principles that 

have something akin to universal reach. Read-

dressing all of this could easily veer in wrong 

directions and lessen the meaning of the doc-

ument. 

InQ: Still, the Constitution has been amended 

many times—so the need to do so has arisen.

Ambrose: Many would agree that amendments 

are needed right now; the question is what 

amendments? And, even if dozens of political 

bigwigs think a constitutional amendment 

is crucial for our future, they can be wrong. 

Amendments per se are not always wonderful.

InQ: But times change—surely many of these 

changes could not have been imagined by our 

country’s founders?

Ambrose: Changing conditions can mean 

all kinds of things—a government becoming 

autocratic, new cultural mores that seem either 

splendid or disgusting, technological develop-

ments, a pandemic, demographic change, racial 

strife, accruing an unbelievable debt, a white 

working class that is killing itself off at the rate 

of 150,000 a year, rising crime rates, political 

insanity, climate change, and more. It seems to 

me there are many ways to address these issues 

without necessarily changing a constitution that 

has ably weathered the passage of time. 

InQ: Professor Skinner-Thompson, your 

thoughts—do you believe the US Constitution 

is written in a way to allow it to deal with changing 

conditions over time? 

Prof. Skinner-Thompson: For the 

most part, yes. In a variety of contexts 

ranging from recognition of funda-

mental rights to construing consti-

tutional limits on the states’ ability to interfere 

with interstate commerce, the US Supreme 

Court has shown an awareness—albeit imper-

fect—of changing social, political, and econom-

ic conditions. For example, when recognizing 

fundamental rights under the Due Process 

Clause, the Court has recognized that while 

history and tradition are guideposts in terms 

of what counts as a fundamental right, the 

Constitution’s guarantees for individual rights 

are capable of evolution. As put by then-Justice 

Kennedy in Lawrence v. Texas,9 where the Court 

struck down bans on same-sex intimate relations, 

the Founders “did not presume” to know “the 

components of liberty in its manifold possibil-

ities.” Instead, “[t]hey knew times can blind us 

to certain truths and later generations can see 

that laws once thought necessary and proper 

in fact serve only to oppress. As the Constitution 

endures, persons in every generation can invoke 

its principles in their own search for greater 

freedom.” Similarly, in the recent case of South 

Dakota v. Wayfair,10 the Court responded to the 

changing nature of the digital economy by 

overturning a prior decision and permitting 

states to tax purchases on out-of-state sellers 

even if the seller didn’t have a physical presence 

in the state. This isn’t to say amendments are 

never appropriate or needed—they are. For 

example, the Equal Rights Amendment explic-

itly guaranteeing sex equality would be an 

important change. But even failing an amend-

ment on a particular issue, the Constitution was 

designed capaciously enough to often permit 

evolution with social understandings of justice 

through judicial interpretation. 

Amending the Constitution: Two Paths
InQ: A quick primer for the readers on how to 

amend our Constitution: Option 1—An amend-

ment to the Constitution may be proposed by 

any member of Congress and will be considered 

under the standard legislative process in the form 

of a joint resolution. In addition, all American 

citizens are free to petition Congress or their 

state legislatures to amend the Constitution. 

To be approved, the amending resolution must 

be passed by a two-thirds supermajority vote in 

both the House and the Senate. If approved by 

Congress, the proposed amendment is sent 

to the governors of all 50 states for the states’ 

approval, called “ratification.” Congress has 
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specified one of two ways by which the states 

should consider ratification: The governor 

submits the amendment to the state legislature 

for its consideration; or the governor convenes a 

state ratifying convention. If the amendment is 

ratified by three-fourths (currently 38) of the state 

legislatures or ratifying conventions, it becomes 

part of the Constitution. Option 2—If two-thirds 

(currently 34) of the state legislatures vote to 

demand an amendment, Congress is required 

to convene a full constitutional convention, 

just as occurred with the 1787 Constitutional 

Convention. Delegates from every state would 

attend for the purpose of proposing one or more 

amendments.

Whew!

InQ: Professor, do you believe the US Constitu-

tion’s amendment provisions are still workable 

and sufficiently responsive to our country’s 

needs going forward? 

Prof. Skinner-Thompson: Without question, 

the amendment process as outlined in the 

Constitution is a difficult hurdle. But inten-

tionally so. The Constitution is in many ways 

counter-majoritarian and designed to limit 

the ability of political majorities at any given 

time to enact constitutional changes. This was 

done in part to protect political minorities and 

insulate the Constitution from the ebb and 

flow of politics. 

InQ: Jay, same question to you.

Ambrose: Yes, the process is working reasonably 

well because, from 1789 to 2019, it’s reported 

that 11,770 amendments were proposed, while 

11,743 didn’t make it. My guess is that thousands 

of those proposals were unworthy at the least 

and that even a truly modest fraction of them 

would have made the Constitution a mess. 

We should be grateful that we have had tough, 

democratic means that must be passed before 

intrusion on a very, very precious document, 

although it can still be said that the amendment 

process is too tough. 

InQ: So, you’d agree some amendments have 

been necessary?

Ambrose: I am in a debate with myself because 

such intrusions have occurred, and not just a 

little bit, but frequently, and, just maybe, an 

easier amendment process is inconceivable. 

The problem is the philosophy of “a living 

constitution” that essentially means justices can 

make it up as they go along because the world 

has changed, and they think the Constitution 

is lagging behind. What they don’t need to 

worry about under this philosophy is what the 

Constitution actually means or says but that they 

can indulge in modes of interpretation vague 

enough to suit their own moral or ideological 

druthers. If, then, the amendment process 

outside of Supreme Court chambers were easier, 

would judges be less likely to evade the rule of 

law on behalf of their own supremacist opinions? 

I am not sure, but it seems to me a possibility. 

InQ: I’ve helped draft several narrowly focused 

Colorado laws in my area of expertise, and I 

have been humbled by the inadequacy of my 

and others’ ability to write a law that clearly 

addresses every circumstance that law will be 

asked to address. Our country’s founders took 

on a similar task in 1788—except it was a million 

times more difficult—which is why we end up 

needing a Supreme Court to decide what the 

Constitution means and how to apply it today.

Ambrose: To be fair, there obviously are in-

stances in which it is highly arguable how 

the Constitution should be applied to a given 

case and a decision is unfairly said to be more 

biased than analytical. But there are also loads 

of instances in which justices’ decisions are 

plainly at odds with constitutional law. 

Demography as Destiny
InQ: The phrase “demography as destiny” is 

often traced to a 1970 book11 about electoral 

politics and the role played by changing US 

demographics. Several demographers have 

concluded that in 20 years 70% of the US popu-

lation will live in 30% of the states, meaning 30% 

of the US population will choose 70 of the 100 

US senators. Since all federal legislation, and all 

https://www.thoughtco.com/constitutional-convention-105426
https://www.thoughtco.com/constitutional-convention-105426
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Supreme Court, federal judiciary, and cabinet 

member appointments require the approval of, 

at a minimum, a majority vote of the senators, 

some see political or other problems emerging 

from this demographic change. Professor, do you 

feel that this is something that we, as a country, 

should worry about—do you think the way that 

senatorial power is distributed among states 

makes sense today? 

Prof. Skinner-Thompson: Undoubtedly, the 

relative population disparities among the states 

today are dramatic, putting questions about the 

fairness of the Senate structure into sharper 

relief. That said, I believe that disrupting the 

two-senators-per-state structure would be 

unwise. That structure helps provide smaller, 

often more rural states and the people that 

live there some voice at the national level and 

is so ingrained in our democratic tradition that 

to revise it may deepen rather than alleviate 

partisanship. I think a more appropriate solution 

would be to recognize statehood for Puerto Rico 

and Washington, D.C., increasing the number 

of senators. 

InQ: Jay, your thoughts?

Ambrose: When the union was being formed, 

as we all know, the small-population colonies 

were afraid they could in effect become toadies 

allowed a minimal voice at best. Well, okay, 

the more populated colonies said, we can 

work out a mechanism where you can protect 

your rights and enjoy fair play. There will be a 

House of Representatives that will be elected 

every two years with each state getting as many 

representatives as population allows, making 

it highly responsive to voters, and a Senate in 

which every state will have two senators, to be 

selected every six years and therefore likely to 

be guided more by calm deliberation while 

showing respect for the whole country. There 

would also be an electoral college subject to 

population in federal voting but with a system 

that allows smaller states to go a tad beyond 

that. It seems to me the system has worked 

reasonably well. The big states know they do 

have to treat the small states equitably or just 

maybe suffer some unwanted consequences, 

and the big and small seem to work out things 

between them with more harmony than might 

otherwise be the case. 

InQ: So, you envision no future problems?

Ambrose: No, I see problems, especially if the 

small-population states are at odds on major 

issues with the large-population states and 

always win, or if things are changed so that the 

large-population states always win. It does not 

seem to me a given that they will be at odds to a 

considerable degree, although, even then, there 

could be indignation—from the big states if the 

small states simply seem to have too much of 

a say in things and from the small-population 

states if the more populated states lord it over 

them, making their presence seem meaningless. 

InQ: Jay, nearly all residents of the federal 

districts of Puerto Rico, population 2.8 million, 

and Washington, D.C., population 715,000, are 

US citizens. Each district has one nonvoting 

member of the House of Representatives and no 

representation in the US Senate. Wyoming has 

a population of 550,000, entitling it to two US 

Senators and one voting House member. How 

would you feel if these two federal districts were 

admitted as states and given two senators apiece?

Ambrose: I wouldn’t like it. Under the Consti-

tution that I respect, the federal entanglement 

we call Washington is understandably a federal 

district under the final command of Congress. 

The Democrats would love its votes in the Senate 

so they could slice it up to leave a small circle 

someplace or the other for the feds, but that’s 

playing games with the Constitution and the 

reality of what Washington is. What we have 

here is a self-governing city, not a state in any 

sense of the word. Instead of making it a separate 

state, it would make more sense to make it part 

of Maryland or Virginia or divided between 

the two, increasing their political oomph. But 

there’s still the exceptional federal issue and 

the constitutional problem. In various confused 

votes, Puerto Ricans have mostly said they do 

not want to be a state. Iowa would never say that. 

Nor do Puerto Ricans want to be independent. 

Its situation is vastly different from that of the 

states we are discussing.

The 70/30 Problem: Does 
the Constitution Need Fixing?
InQ: Does the US Constitution afford the antic-

ipated 70% of our population that will be repre-

sented by 30 out of 100 senators a realistic path 

via amendment to remedy any resentment?12 

If not, what other pathways do you think are 

available to this 70%, short of secession or civil 

war? For example, could the more populous 

states effectively exert economic or political 

leverage against the small-population states 

to alter their voting behavior in a meaningful 

way from the more populous states’ standpoint? 

Might the more populous states boycott these 

other states economically, similar to how some 

states have prohibited state employees from 

traveling to certain states to protest these other 

states’ conduct or laws, or by refusing to allow 

their state university teams from competing 

in those states? 

Ambrose: As of now, using the amendment 

process to remedy the situation may not be 

workable, given the need for most states to 

agree to the amendment and depending on 

exactly what the amendment says. Also, it’s 

not just populous state resentment that could 

be at play depending on what happens, but the 

resentment of the less populated states that, by 

the way, might have fairly large populations 

by today’s standards. The possible tyranny of 

the majority could leave them in a fix, leading 

them to angry steps impossible to project. 

A state, no matter what its population, is an 

important entity, its people equally citizens of 

the country, its needs as real as the other states 

and a contributor to the national good. Take 

away the two-seat Senate rule without some 

adjustment to compensate and you are going 

to have David furious at Goliath.

InQ: Professor, do you think the US Constitution 

affords the 70% a realistic path via amendment 

to remedy any resentment that may arise on 

their part to what they perceive as a dispropor-

tionate and unfair shift of power to a minority 

of Americans? 

Prof. Skinner-Thompson: No doubt amending 

the Constitution is a tall order. And, as noted, 

this is intentional to make sure that the most 

authoritative law of our country is not changed 

frequently as a result of political winds. When 

considering the difficulty of amending the 

Constitution, I think it is helpful to bear in mind 

that obtaining political majorities in Congress 

and winning the White House are much less 

onerous than amending the Constitution. 
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That is, although the federal government is a 

representative republic rather than a propor-

tional democracy, recent elections demonstrate 

that the two major parties regularly compete, 

and the tide of political power ebbs and flows. 

So while the Constitution may be difficult to 

amend, enacting federal executive policy and 

legislation remains within reach.

 

Conclusion
Someday, in the not-too-distant future, 70% or 

more of our country’s peoples will be represented 

by just 30 or fewer US Senators. The other 30% 

and their 70 or more senators will have the 

power to advance or stop any piece of legislation 

and to install or block the appointment of most 

high-ranking federal and judicial officers, 

including Supreme Court justices. What do you 

think? Is this a feature or bug of our esteemed 

founding compact? 

NOTES

1. As quoted by Friedman, “What Trump, San 
Francisco and the Deer in My Backyard Have in 
Common,” N.Y. Times (Feb. 16, 2021).
2. Coss, “U.S. Senate: Progressive Critics 
Misunderstand Its Constitutional Role,” Nat’l 
Rev. (Mar. 21, 2021).
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to national politics was my 6th birthday. 
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a great celebration, I found my mother and 
sister crying in front of the TV—November 22, 
1963. President Johnson was sworn in later that 
day. I remained pretty ignorant about politics 
after that, until my big brother was sent to 
Vietnam in January 1968, and my interest later 
became super-charged watching the televised 
Watergate hearings with my dad in 1973. 
(Somehow, the assassinations of Sen. Robert 
Kennedy and Dr. Martin Luther King Jr., as scary 
and shocking as they were to a 10-year-old, 
paled in comparison to my brother leaving for 
the rice paddies of Southeast Asia.) 
4. US Senate Historical Highlights (1787—1800), 
https://www.senate.gov/artandhistory/history/
minute/A_Great_Compromise.htm.
5. See Seib, “The Varied—And Global—Threats 
Confronting Democracy,” Wall Street J. (Nov. 21, 
2017) (“Demographic trends also are straining 
the American model. . . . David Birdsell, dean 
of the school of public and international 
affairs at Baruch College, notes that by 2040, 
about 70% of Americans are expected to live 
in the 15 largest states. They will have only 
30 senators representing them, while the 
remaining 30% of Americans will have 70 
senators representing them.”). See also Bump, 
“By 2040, Two-Thirds of Americans will be 
Represented by 30 Percent of the Senate,” 
Wash. Post (Nov. 28, 2017) (a “list of the largest 
states . . . reveals one reason that the Senate 
tends to work anyway: Senators from Texas 
and senators from New York don’t tend to vote 
the same way, nor do senators from the small 
states of Vermont and Wyoming.”); Bump, “In 
About 20 Years, Half the Population Will Live 
in Eight States,” Wash. Post) (July 12, 2018) 
(examining the “possible anti-democratic 
effects of the lopsided Senate” and concluding 
that “the partisan ramifications of the uneven 
distribution of the country’s population aren’t 
clear. But the possible anti-democratic effects 
of the lopsided Senate are.”).
6. So what do countries like England substitute 
for a written governing compact? Well, as 
“one British journalist gushed in 1832 . . . ‘[o]ur 
constitution is the air we breathe, the restless 
blood that circulates in our veins, the food 
that we eat, the soil that nourishes us.” Lepore, 
“When Constitutions Took Over the World,’” 
New Yorker (Mar. 29, 2021), https://www.
newyorker.com/magazine/2021/03/29/when-

constitutions-took-over-the-world. 
7. Szalai, “As the Georgia Runoffs Arrive, a 
New Book Says the Senate is Broken,” N.Y. 
Times (Books of the Times, Jan. 4, 2021) 
(the filibuster “has endowed . . . senators with 
formidable powers of obstruction”), https://
www.nytimes.com/2021/01/04/books/review-
kill-switch-modern-senate-adam-jentleson.html.
8. In addition to the big state/little state 
dichotomy, Wyoming is 92.5% white, while 
California is 56% white. 
9. Lawrence v. Texas, 539 U.S. 558 (2003).
10. South Dakota v. Wayfair, 585 U.S. ____, 138 
S.Ct. 2080 (2018).
11. Scammon and Wattenberg, The Real 
Majority: An Extraordinary Examination of the 
American Electorate (Coward-McCann 1970).
12. Amending the Constitution to change a 
state’s senatorial representation faces the 
additional challenge of Article V’s limitation 
on amendments, which some argue renders 
such amendment ineffective under any 
circumstances: “Article V: The Congress, 
whenever two thirds of both houses shall 
deem it necessary, shall propose amendments 
to this Constitution . . . provided that . . . no 
state, without its consent, shall be deprived 
of its equal suffrage in the Senate.” Even 
if this provision prevents an amendment 
changing the number of senators each 
state sends to Congress, perhaps other 
amendments could alter the Senate’s power 
by, for example, requiring a super-majority 
vote of 67% or 75% of the Senate to approve 
certain appointments or legislation, thereby 
making such appointments or legislation 
more difficult. Or, conversely, the amendment 
could forbid filibusters and make every vote 
turn on garnering just 50.1% support, making 
such appointments or legislation easier. Of 
course, it may be unlikely that a super-majority 
amendment could pass without the approval 
of some of the same states whose senatorial 
power is sought to be altered. Some have 
suggested adjusting the big state/little state 
senatorial imbalance by breaking the biggest 
states (California, Texas, and Florida) into 
smaller states, which would simply require the 
state’s legislature’s and congressional approval. 
See Millman, “America Needs to Break up 
its Biggest States,” N.Y. Times (July 7, 2021), 
https://www.nytimes.com/2021/07/07/opinion/
us-states.html. 
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T
he Colorado Supreme Court’s jurisdiction is surprisingly varied and 

complex. Broadly speaking, the Court’s power to hear cases can be divided 

into three categories. The Court’s original jurisdiction covers, among other 

things, writs like habeas corpus and mandamus, along with opinions on 

“important questions upon solemn occasions” when requested by the Governor 

or General Assembly.1 The Court’s appellate jurisdiction includes cases where the 

party seeking review of a judgment has the right to go directly to the Supreme Court, 

skipping any intermediate appellate review.2 And the Court’s certiorari jurisdiction 

extends to cases over which the Court has discretionary review to hear an appeal 

from another appellate court.3

This article takes up one facet of the Court’s certiorari jurisdiction: its power 

under C.A.R. 50 to grant a petition before the Court of Appeals issues a judgment. It 

describes the mechanics of the rule and analyzes the factors the Court considers in 

deciding whether to grant a Rule 50 petition. 

Why is Rule 50 Important?
Most lawyers are familiar with the commonly used C.A.R. 49 certiorari process, 

under which a case is appealed to the Colorado Court of Appeals and that court 

issues an opinion.4 The losing party then files a petition for a writ of certiorari, which 

the Supreme Court can choose to grant or deny.5 But under C.A.R. 50, the Supreme 

Court can review a case pending in the Court of Appeals before that court renders 

a judgment—bypassing intermediate appellate review and resolving the case on a 

much shorter timeline.

Though the Supreme Court doesn’t utilize Rule 50 very often, it’s an important 

component of the Court’s supervisory authority over the judicial branch. 

Rule 50 Mechanics
Under the Colorado Constitution, the Supreme Court has “a general superintending 

control over all inferior courts, under such regulations and limitations as may be 

prescribed by law.”6 Consistent with this constitutional authority, the General Assembly 

gave the Supreme Court the power to review a case before the Court of Appeals has 

made a final determination.7 That power is governed by C.A.R. 50, which provides 

that the Supreme Court may issue a writ if

1. “the case involves a matter of substance not yet determined by the supreme 

court” or would involve “the overruling of a previous decision of the supreme 

court”; 

2. the Court of Appeals has been “asked to decide an important state question 

which has not been, but should be, determined by the supreme court”; or 

This article examines and offers insights on Colorado 
Appellate Rule 50, which allows the Supreme Court to review 

a case before the Court of Appeals renders a decision.
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3. “the case is of such imperative public 

importance as to justify the deviation 

from normal appellate processes and to 

require immediate determination in the 

supreme court.”8

Rule 50 deviates from Rule 49’s traditional 

certiorari review in a few key ways. First, unlike 

a petition under Rule 49, which states that 

issuing a writ “is a matter of sound judicial 

discretion,”9 Rule 50 explicitly requires that at 

least one of the three above-listed conditions 

be satisfied. Second, the factors the Supreme 

Court considers are similar, but not identical. 

While both Rules 49 and 50 evince a concern 

about a matter of “substance not yet determined 

by the supreme court,”10 the similarities end 

there. Rule 50 is primarily concerned with the 

importance of the issues; Rule 49, in contrast, 

contemplates Supreme Court review in appeals 

where there are conflicting opinions on the 

same legal question and where a lower court 

has “so far departed from the accepted and 

usual course of judicial proceedings” that the 

Supreme Court must intervene.11 In a final twist, 

a Rule 50 petition need not be filed by any party. 

While a litigant certainly may file a petition, the 

Court of Appeals can request that the Supreme 

Court issue a writ, and the high court itself can 

order a transfer of the case.12

Petitioning for review under Rule 50 is 

fairly straightforward. Because it’s a petition 

for certiorari, the Rule 53 requirements apply: 

The petition must include the sections outlined 

in C.A.R. 53(a), including an advisory listing of 

the issues, a jurisdictional statement, and an 

argument about why the Court should grant the 

petition.13 Likewise, the rules on filing, service, 

and form of appellate documents cover Rule 

50 filings.14 But unlike a petition under Rule 

49—which requires a party to file within 42 

days after entry of judgment on appeal or, if a 

petition for rehearing is filed, 28 days after the 

denial15—Rule 50 doesn’t impose any specific 

time limit. Instead, the rule requires that the 

underlying case be “newly filed or pending in 

the court of appeals, before judgment is given 

in said court . . . .”16 Attorneys are advised to 

file their Rule 50 papers as quickly as possible. 

Doing so prevents the Court of Appeals from 

wasting its time and resources, and a prompt 

filing underscores the litigants’ argument that 

the issue presented is a critical one that cannot 

await intermediate appellate review.

One concern about filing a Rule 50 petition 

warrants mention. A party considering filing 

under the rule might worry that the Supreme 

Court’s grant of the Rule 50 petition will preclude 

certiorari review of other issues in the case.17 

While no opinion directly addresses this issue, 

the case law strongly suggests that additional 

review remains available. In Goebel v. Colorado 

Department of Institutions, the Supreme Court 

granted a Rule 50 petition that covered “only one 

of several issues raised on appeal.”18 It reversed 

the decision in part and “remand[ed] the case 

to the court of appeals to consider the other 

issues raised on appeal.”19 More generally, the 

Supreme Court has often held that the Court of 

Appeals retains jurisdiction to decide issues left 

unresolved after the high court grants certiorari 

and issues a decision.20 Thus, the Court’s decision 

to address an issue under Rule 50 won’t prohibit 

a litigant from later seeking review of any other 

issue under Rule 49.

Relevant Factors
As noted above, Rule 50 calls out three condi-

tions that justify a Rule 50 petition. But while 

one of these three conditions is necessary, it 

isn’t sufficient. The Supreme Court retains the 

discretion to decide whether to issue a writ 

even if the requisite showing has been made.21 

Understanding when the Court chooses to 

exercise that discretion requires a deeper dive 

into the case law.

Unfortunately, Rule 50 has always been a bit 

of a legal backwater. Decisions even citing the 

rule are few and far between, and no opinion 

analyzes the rule in any detail.22 The same dearth 

of authority holds in the federal system. The 

analogous federal rule—Supreme Court Rule 

11—allows the US Supreme Court to hear a 

case before a federal court of appeals issues 

a judgment if “the case is of such imperative 

public importance as to justify deviation from 

normal appellate practice and to require im-

mediate determination by this Court.”23 But 

the US Supreme Court grants certiorari review 

under this rule even less frequently than the 

Colorado Supreme Court grants review under 

C.A.R. 50.24 Still, we can glean some guidance 

from reviewing the Colorado Supreme Court’s 

previous Rule 50 decisions.

Case Significance
The first and most obvious criterion is the 

significance of the issue presented. Indeed, 

Rule 50 explicitly provides that a case must 

have “substance” or “importance” for the writ 

to issue.25 In a recent appeal, the Court granted a 

Rule 50 petition in a case raising a constitutional 

question about the functioning of the state 

legislature. Markwell v. Cooke arose out of the 

General Assembly’s 2019 session.26 Republican 

lawmakers, apparently seeking to delay legisla-

tion in the Democratic-controlled Senate, asked 

“
Attorneys are advised to 
file their Rule 50 papers 

as quickly as possible. 
Doing so prevents the 
Court of Appeals from 

wasting its time and 
resources, and a prompt 

filing underscores the 
litigants’ argument that 
the issue presented is a 
critical one that cannot 

await intermediate 
appellate review.   

”
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for proposed legislation to be read in full—a 

process that may, for some bills, take several 

days.27 In response, Democratic leaders set up 

several computers to speed-read legislation 

through a program that ran through text so 

quickly the words were incomprehensible.28 

The district court ruled that the Democrats’ 

move violated the state constitution. The ruling 

was appealed to the Court of Appeals, and the 

Supreme Court granted the parties’ Rule 50 

petition.29 Though the Court’s order granting 

review didn’t provide any express rationale, the 

parties’ joint Rule 50 petition emphasized the 

dispute’s “great public importance.”30

The Supreme Court has used similar express 

or implied reasoning in several other cases. In 

In re Marriage of LaFleur and Pyfer, the Court 

considered an issue involving same-sex couples 

and common law marriage.31 In A.L.L. v. People, 

it addressed whether Colorado should adopt 

an Anders32 briefing procedure for dependency 

and neglect proceedings.33 And in Colorado 

General Assembly v. Owens, which involved 

a dispute between the governor and state 

legislature about line-item vetoes, the Court 

expressly acknowledged the dispute’s “great 

public importance.”34 

The Supreme Court also hears important 

cases through its traditional Rule 49 certiorari 

jurisdiction. After all, nothing prevents the Court 

from agreeing to hear a case after the Court of 

Appeals renders its judgment. What drives the 

difference between those two sets of cases? 

It’s hard to cite specific factors, but one likely 

explains some of the difference: Granting a Rule 

50 petition ensures that the Supreme Court will 

actually hear the case. If the Court were to deny 

the petition it might not get another chance to 

decide the issues because the parties could settle 

or dismiss the appeal, the losing party might 

forego filing a certiorari petition, or the case 

might be mooted by intervening events. Thus, 

if the issue presented is of paramount public 

importance, the Supreme Court may wish to 

avoid the risk that the case will disappear before 

the justices can hear it. 

Speed
An appeal’s importance isn’t the only factor the 

Supreme Court considers in acting on a Rule 50 

petition. The need for a fast resolution matters 

as well. Perhaps the clearest example is Ritchie 

v. Polis, where the petitioners challenged an 

executive order that suspended requirements 

for ballot initiative proponents to collect a 

certain number of signatures from registered 

electors in person.35 In March 2020, Governor 

Polis declared a disaster emergency due to the 

COVID-19 pandemic and signed an executive 

order authorizing the Secretary of State to issue 

temporary rules allowing signature-gathering 

by mail and email. 

The petitioners filed a lawsuit claiming that 

the executive order violated the state constitu-

tion’s requirement for in-person signature gath-

ering. The district court denied the petitioners’ 

motion for a preliminary injunction, and they 

appealed. The Supreme Court stepped in and 

“took jurisdiction of the appeal pursuant to 

C.A.R. 50(b)” specifically because “the deadline 

to gather signatures is fast approaching.”36 Speed 

has been a factor in other cases the Court has 

taken up as well.37  

Jurisdictional and Procedural Concerns
Finally, the Supreme Court has evinced a 

willingness to grant a Rule 50 petition when a 

case involves a thorny jurisdictional or proce-

dural issue. For example, two companion cases, 

Langer v. Board of County Commissioners38 and 

Yakutat Land Corporation v. Langer,39 posed 

a potential problem of appellate jurisdiction. 

Both appeals arose out of a contentious zoning 

dispute involving the construction of a roller 

coaster in the Estes Valley. In Yakutat, the 

district court determined that a portion of the 

applicable zoning code violated a provision of 

the state constitution.40 The case was appealed 

to the Court of Appeals, which expressed some 

skepticism about whether it had jurisdiction, 

noting that it could not hear “[c]ases in which 

a statute, a municipal charter provision, or an 

ordinance has been declared unconstitutional 

. . . .”41 The Court of Appeals itself filed a motion 

for a determination of jurisdiction under C.A.R. 

50, and the Supreme Court agreed to hear both 

cases.42

Procedural issues have also cropped up in 

Rule 50 writs. In particular, the Court has agreed 

to hear appeals under C.A.R. 50 to consider 

two cases raising similar issues together. For 

example, M.A.W. v. People involved the termi-

nation of parental rights in a dependency and 

neglect proceeding.43 The father whose rights 

were terminated petitioned for certiorari under 

Rule 50, and the Court granted that petition 

“[b]ecause the present case raises many of the 

same issues as were presented in A.R.,” another 

case pending before the Court.44 The Supreme 

Court has granted certiorari before judgment for 

the same reasons in a few other cases, including 

Campaign Integrity Watchdog v. Alliance for a 

Safe and Independent Woodman Hills45 and 

City of Englewood v. Harrell.46

Conclusion
C.A.R. 50 gives the Colorado Supreme Court 

nearly unbridled discretion to truncate the 

normal appellate process—discretion that it 

exercises only on rare occasions. Still, it’s a viable 

option in the right case where a party can justify 

skipping intermediate appellate review. It’s thus 

important to understand Rule 50’s procedures 

and gain insight into the Court’s rationales for 

exercising Rule 50 jurisdiction. 

Christopher Jackson is a partner at 
Holland & Hart LLP. His practice 
focuses on appeals and commercial 
litigation—cmjackson@hollandhart.
com.

Coordinating Editor: Steve Masciocchi, 
smasciocchi@hollandhart.com

NOTES

1. Colo. Const. art. VI, § 3; C.A.R. 21.
2. These direct appeals include actions 
where a state or local law has been declared 
unconstitutional, cases concerning state public 
utilities commission decisions, and cases 
involving the adjudication of water rights, 
among others. See CRS § 13-4-102(1). The 
Court also has direct but discretionary review 
of certain actions arising under Colorado’s 
election code. CRS § 1-1-113(3). 
3. See C.A.R. 49–54. Generally, this involves 
review of a decision by the Court of Appeals, 
but the Court also has certiorari jurisdiction 
over appeals of a district court’s decision on an 
appeal from a county court judgment. See CRS 
§ 13-6-310(4).
4. See C.A.R. 3, 36.
5. C.A.R. 49, 52.
6. Colo. Const. art. VI, § 2.
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7. CRS § 13-4-109. The Supreme Court’s 
apparent first use of this power was in Evans v. 
Simpson, 547 P.2d 931, 933 (Colo. 1976).
8. C.A.R. 50(a).
9. C.A.R. 49.
10. Compare C.A.R. 50(a)(1) (“[c]ase involves a 
matter of substance not yet determined by the 
supreme court of Colorado”), with C.A.R. 49(a) 
(“[t]he district court on appeal from the county 
court has decided a question of substance not 
yet determined by the supreme court”).
11. C.A.R. 49(b)–(d). Interestingly, Rule 49 
doesn’t explicitly call out cases where the 
Court of Appeals, rather than the district court, 
has “decided a question of substance not yet 
determined by the supreme court.” But the 
rule also explicitly notes that the “character of 
reasons” listed is “neither controlling nor fully 
measuring the supreme court’s discretion.” 
C.A.R. 49. 
12. C.A.R. 50(b).
13. C.A.R. 53(a)(1)–(9).
14. See C.A.R. 25 and 32. 
15. C.A.R. 52(b)(1). But note that workers’ 
compensation, unemployment insurance, and 
dependency or neglect cases have different 
deadlines. C.A.R. 52(b)(2) and (3). 
16. C.A.R. 50(a). 
17. Thanks to Marcy Glenn for raising this point.
18. Goebel v. Colo. Dep’t of Insts., 830 P.2d 
1036, 1037 (Colo. 1992).
19. Id. 
20. See, e.g., F.D.I.C. v. Am. Cas. Co. of 
Reading, 843 P.2d 1285, 1287 (Colo. 1992) (“We 
accordingly reverse the judgment of the court 
of appeals and remand the case to that court 
for consideration of any other issues raised by 
the parties in the original appeal to that court 
and not resolved by the court of appeals in its 
opinion.”);  In re Marriage of Bozarth, 779 P.2d 
1346, 1347 (Colo. 1989) (“We now reverse the 
judgment and remand the case to the court of 
appeals with directions to consider the other 
issues raised but not resolved in the father’s 
appeal to that court.”). 
21. C.A.R. 50(a)  (“A petition for writ of 
certiorari . . . may be granted upon a showing 
that . . . .”) (emphasis added).
22. The first opinion that referenced Rule 50, 
Bill Dreiling Motor Co. v. Court of Appeals, 
468 P.2d 37, 40 (Colo. 1970), mentions only 
in passing that “C.A.R. 50 through 57 clearly 
provides for appellate review in this court.”  
Secondary sources don’t offer much more 
guidance. Then-Justice Gregory Hobbs wrote 
an article on the Supreme Court’s protocols, 
but he mentioned Rule 50 only once. Hobbs, 
“Protocols of the Colorado Supreme Court,” 
27 Colo. Law. 21, 22 (Mar. 1998) (“Under C.A.R. 
50, the Court may grant certiorari in a case 
that is pending but has not gone to decision 
in the Court of Appeals. This power is rarely 
exercised.”).
23. See also 28 USC § 2101(e) (“An application 
to the Supreme Court for a writ of certiorari 
to review a case before judgment has been 
rendered in the court of appeals may be made 
at any time before judgment.”). Note that the 

“imperative public importance” language is 
identical to that in C.A.R. 50(a)(3).
24. The most famous example is United States 
v. Nixon, 418 U.S. 683, 687 (1974), where 
the high court succinctly noted “the public 
importance of the issues presented and the 
need for their prompt resolution.”
25. C.A.R. 50(a)(1)–(3). 
26. Markwell v. Cooke, No. 20SC585, 2020 
WL 6491611 (Colo. Nov. 2, 2020). The Court 
issued an opinion on March 15, 2021. Markwell v. 
Cooke, 482 P.3d 422 (Colo. 2021).
27. Paul, “A partisan lawsuit is looming over 
Colorado’s 2020 legislative session—and 
getting costly for taxpayers,” Colo. Sun (Jan. 8, 
2020), https://coloradosun.com/2020/01/08/
colorado-legislature-lawsuit-speed-reading. 
28. Id. 
29. Markwell, No. 20SC585, 2020 WL 6491611.
30. Markwell v. Cooke, Joint Petition for Writ 
of Certiorari, No. 20SC585, 2020 WL 7311483 
at *10 (Colo. 2020).  Likewise, the Court’s 
published decision noted only that review was 
taken pursuant to Rule 50.  Markwell, 482 P.3d 
at 426.
31. In re Marriage of LaFleur and Pyfer, 2021 
CO 3, 2021 WL 79532 (Colo. 2021) (cert. 
granted “to address whether, in light of 
Obergfell [v. Hodges, 576 U.S. 664 (2015)], a 
same-sex couple may prove a common law 
marriage entered in Colorado before the state 
recognized same-sex couples’ fundamental 
right to marry”) (emphasis in original). 
32. Anders v. California, 386 U.S. 738 (1967). 
Anders created a procedure to protect a 
criminal defendant’s right to counsel where 
court-appointed counsel determines there 
are no viable issues for appellate review and 
withdraws from the case. Under Anders, where 
a court-appointed attorney determines the 
client’s case to be wholly frivolous, the attorney 
may inform the court of such determination 
and request to withdraw. 
33. A.L.I. v. People, 226 P.3d 1054, 1055 (Colo. 
2010) (“We accepted prejudgment certiorari 
under C.A.R. 50 to clarify the duties of court-
appointed counsel when their client exercises 
an appeal by right and yet cannot identify a 
meritorious legal argument to support their 
claim for relief.”).
34. Colo. Gen. Assembly v. Owens, 136 P.3d 
262, 264 (Colo. 2006) (“Because of the great 
public importance of this dispute between 
the Governor and the General Assembly, we 
exercised our authority under C.A.R. 50 . . . .”). 
35. Ritchie v. Polis, 467 P.3d 339 (Colo. 2020).
36. Id. at 342.
37. Hall v. Moreno, 270 P.3d 961, 964 (Colo. 
2012) (“Due to the importance and time 
sensitive nature of this issue, we granted this 
request and ordered briefing and oral argument 
on an expedited schedule.”); Margolis v. Dist. 
Court, 638 P.2d 297, 299–300 (Colo. 1981) (case 
involving pending petitions for referendum and 
initiative).
38. Langer v. Bd. of Commr’s of Larimer Cty., 
462 P.3d 59 (Colo. 2020).
39. Yakutat Land Corp. v. Langer, 462 P.3d 65 

(Colo. 2020). 
40. Id. at 69. 
41. Id. (citing CRS § 13-4-102(1)(b)). See also 
Langer, 462 P.3d at 62. 
42. Id. 
43. M.A.W. v. People, 456 P.3d 1284, 1285–86 
(Colo. 2020). 
44. Id. at 1289. 
45. Campaign Integrity Watchdog v. All. for a 
Safe and Indep. Woodland Hills, 409 P.3d 357, 
359 (Colo. 2018) (“[T]he court of appeals asked 
us to take the appeal directly under C.A.R. 50. 
We accepted jurisdiction, in part because this 
case is related to another that we decide today 
. . . .”). 
46. City of Englewood v. Harrell, 370 P.3d 149, 
149–50 (Colo. 2016) (“We accepted transfer of 
this case from the court of appeals pursuant 
to section 13-4-109, C.R.S. (2015) and C.A.R. 50 
because the issues raised involve matters of 
substance not previously determined by this 
court, and because this court granted certiorari 
in two cases raising similar issues.”).
Notably, the Court also has the power to 
hold a petition for writ of certiorari pending 
another appeal and then summarily grant, 
vacate, and remand (or “GVR”) that case for 
reconsideration in light of the new opinion. See, 
e.g., Ambrose v. People, No. 20SC698 (Colo. 
Apr. 12, 2021). But in cases that are GVR’d, the 
parties don’t have an opportunity to file a brief 
or otherwise argue before the Court.
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I
n anticipation of Colorado’s 2021 legislative 

session, the Business Entities Drafting 

Committee of the CBA’s Business Law 

Section (Committee) proposed changes to 

the Colorado Corporations and Associations Act1 

(CCAA) and the Colorado Business Corporation 

Act2 (CBCA). The proposed changes, which 

permit electronic communications and record-

keeping and virtual meetings, were submitted 

to and approved by both the House and Senate 

in the form of HB 21-1124.3 The bill became 

effective on the Governor’s signature4 on April 

19, 2021, and “applies to conduct occurring on 

or after the effective date of this act.”5 

Summary of HB 21-1124
The changes to the CCAA and the CBCA that 

were included in HB 21-1124 are intended to

 ■ update and expand electronic recordkeep-

ing and notice requirements in the CCAA 

for all covered Colorado entities; and 

 ■ permit Colorado corporations to hold vir-

tual shareholders’ meetings by eliminating 

the “at a place” requirement.

While these amendments modernize the 

CCAA and CBCA, updates to statutes affecting 

other business entities, such as Colorado non-

profits, limited liability companies, partnerships, 

and cooperatives, may be warranted. Suggestions 

for further work in this regard are discussed 

below.

CCAA Amendments
The CCAA is an overarching act containing 

provisions that apply to different entities. As 

stated in its definitions section, the CCAA is 

intended to apply to all entities described in CRS 

Title 7, which include, for example, partnerships 

and cooperatives, “unless the context otherwise 

requires.”6 Accordingly, the Committee precisely 

drafted HB 21-1124 with the CCAA’s broad 

application in mind. 

Historically, when considering amendments 

to the CCAA (and the CBCA), the Business Law 

Section committees have always looked to the 

Model Business Corporation Act7 (MBCA) and 

Delaware General Corporation Law (DGCL) 

for guidance. However, the MBCA and DGCL 

are stand-alone statutes, so they do not draw 

from a central source for definitions and other 

provisions that impact other entities. For ex-

ample, the MBCA addresses solely for-profit 

corporations (but now has a new chapter 17 

for benefit corporations).8

In the mid-1990s, Colorado business lawyers 

recognized that many provisions in the various 

entity statutes were common to all business 

entities in Colorado. For example, the Colorado 

Secretary of State (Secretary) requires each entity 

registered with that office to file periodic reports 

with the Secretary. Before the CCAA’s enactment, 

each entity statute addressed this periodic 

reporting requirement,9 and this redundancy 

made little sense. Thus, the periodic reporting 

requirements for all entities are now housed in 

the CCAA.10 Specifically:

 ■ Part 3 discusses the procedures for and 

effectiveness of filings with the Secretary. 

 ■ Part 4 discusses the powers of the Secretary 

that are applicable to all entities. 

 ■ Part 6 discusses the Secretary’s require-

ments for all entity names, including the 

basic requirement that entity names be 

distinguishable from every other entity 

name and name reserved with the Secre-

tary for another person as an entity name.11

 ■ Part 7 discusses the requirements for regis-

tered agents of domestic entities registered 

with the Secretary and foreign entities 

qualified to do business in Colorado.12 

 ■ Part 8 discusses the Secretary’s filing 

requirements for non-Colorado entities 

to qualify to do business in Colorado.

The CCAA also has various provisions that 

apply to all Colorado entities formed under Title 

7 for mergers and conversions,13 delinquencies 

and dissolution,14 and reinstatement of dissolved 

entities.15

Thus, when considering changes to the 

various entity statutes in Colorado, the threshold 

consideration is whether amendments should be 

made to the broadly applicable CCAA provisions 

(and therefore affect all Title 7 entities) or only to 

the underlying entity statute itself. For example:

 ■ For SB 19-086,16 the Committee concluded 

that many of the merger and conversion 

provisions applicable to corporations 

under the CBCA should be included with 

the merger and conversion provisions 

applicable to all Colorado entities. As 

a result, the CBCA now has numerous 

cross-references to the CCAA.17

 ■ The Committee concluded that HB 20-1013 

(Ratification of Defective Acts) was not 

necessary for entities generally, so only 

the CBCA should be so modified.

 ■ In HB 21-1124, the Committee moved the 

provisions for “notice” under the CBCA 

from CRS § 7-101-402 to the CCAA (CRS § 

7-90-105) and expanded the provisions to 

be applicable to all entities and to include 

notices by electronic transmission.18 This 

was done because “notice” addresses 

the important question of when a notice 

is effective; CRS § 7-90-105(5) provides 

that notice by electronic transmission is 

considered to be delivered19 on the date 

the electronic transmission is sent.20 

UETA and E-Sign
Colorado adopted the Uniform Electronic 

Transactions Act (UETA),21 which works in con-

junction with the federal Electronic Signatures 

in Global and National Commerce Act (E-Sign)22 

to govern the handling of personal information 

in electronic records. 

This article discusses HB 21-1124, which amended the Colorado Corporations 
and Associations Act and the Colorado Business Corporation Act.



26     |     C O L OR A D O  L AW Y E R     |     AUG U S T/S E P T E M B E R  2 0 2 1

FEATURE  |  BUSINESS LAW

HB 21-1124 added CRS § 7-90-106 to the CCAA 

to tie electronic notices under Title 7 to E-Sign. 

But as stated in CRS § 7-90-106, the Colorado 

statute does not modify, limit, or supersede E-Sign 

§ 101(c),23 which governs consumer disclosures 

and requires, among other things, affirmative 

consent from a consumer to electronic delivery 

of transactional disclosures that are required by 

state law to be in writing. The Colorado statute 

also does not authorize electronic delivery of any 

of the notices described in E-Sign § 103(b), which 

contains exceptions to the § 101 requirements.24

Under E-Sign and UETA, when a state adopts 

UETA in substantially the same form as the 

Uniform Act (as occurred in Colorado), UETA 

controls over E-Sign, with some exceptions.25 

Colorado’s version of UETA specifically states 

that it is not intended to limit, modify, or su-

persede the requirements of E-Sign sections 

101(d), 101(e), 102(c), 103(a), or 103(b), and 

the consumer disclosures contained in section 

101(c) are incorporated by reference and also 

apply to intrastate transactions.26

Thus, with some exceptions, UETA and 

E-Sign continue to control electronic commerce 

in Colorado, including under the HB 21-1124 

CCAA amendments.27

Bringing Entities into the Digital Age
HB 21-1124 is aimed at facilitating business 

practices for all Colorado entities in the digital 

age. To allow Colorado business entities to 

use rapidly evolving new technology for their 

governance matters, HB 21-1124 updates the 

definitions of important terms used throughout 

the CCAA. For example, in the digital world, even 

the simple term “address” needed expansion, 

so CRS § 7-90-102(1) now includes “an address 

for delivery of an electronic transmission.” And 

subsection (10.5) provides that “deliver” includes 

mail, “hand delivery by courier or otherwise,” 

and “electronic transmission.” 

HB 21-1124 also added a number of new 

definitions to the CCAA to address new concepts, 

including:

 ■ an electronic “document” (a term fun-

damental to digital exchanges), which 

includes “any tangible medium on which 

information is inscribed” and “an elec-

tronic record”28; and 

 ■ an “electronic record,” which is defined 

broadly to include “information that is 

stored in an electronic or other nontan-

gible medium and is retrievable in paper 

form through an automated process used 

in conventional commercial practice, un-

less otherwise authorized in accordance 

with section 7-90-105.”29 

Further, CRS § 7-90-105(2) now provides 

that an electronic record need not “be directly 

reproduced in paper form by the recipient 

through an automated process . . . if the elec-

tronic transmission is otherwise retrievable 

in perceivable form” and “the sender and the 

recipient have consented in writing to the use 

of that form of electronic transmission.”

Definitions were also added for “electronic 

mail” and “e-mail,”30 and for “electronic trans-

mission.”31 CRS § 7-90-105(2) gives further 

substance to the definition of notice and pro-

vides that notice can be given in person, or by 

telephone, electronic transmission, mail, or 

private carrier. The definitions of “sign” and 

“signature” were changed to be more general 

and applicable to electronic documents.32 The 

CCAA’s new electronic technology provisions 

align, in all material respects, with the termi-

nology and concepts of UETA and E-Sign.33 But 

the Committee chose not to adopt wholesale 

the vocabulary and concepts of UETA and 

E-Sign because: 

 ■ Such changes would have involved 

amending black letter law in over 50 

CCAA and CBCA sections. The Committee 

decided to maintain consistency with 

existing Colorado terminology. 

 ■ UETA and E-Sign each use different termi-

nology, and their vocabulary (particularly 

the definitions of “record” and “sign”), 

though technically precise, is not written 

in the same style as that of the CCAA and 

the CBCA. For example, the CCAA and 

CBCA contain the term “unanimous 

written consent.” The comparable term 

under UETA and E-Sign, “consent in the 

form of a record,” is awkward and less 

intuitively obvious. 

 ■ UETA and E-Sign are inconsistent with 

the MBCA, which rejects the idea that a 

voicemail or a text message alone should, 

as a default, have the same status as a 

paper document. 

HB 21-1124 also eliminates redundancies 

by defining the terms “writing” and “written” 

by reference to “information in the form of a 

document.”34 This change amends the phrase 

“written notice,” which appears throughout 

CCAA Title 7 and the CBCA. For example, CRS 

§ 7-90-911(2) now provides that a dissolved 

entity “may deliver notice” rather than “may 

deliver written notice”; CRS § 7-108-401(1) now 

permits directors to resign by giving “notice” 

“
HB 21-1124 is aimed 

at facilitating business 
practices for all 

Colorado entities 
in the digital age. 

To allow Colorado 
business entities to use 

rapidly evolving new 
technology for their 
governance matters, 

HB 21-1124 updates the 
definitions of important 
terms used throughout 

the CCAA.   

”
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rather than “written notice”; and CRS § 7-113-

201(3)(a) and (b) provide for “notice” rather 

than “written notice.” 

However, the term “written notice” was 

not changed in the provisions governing the 

Secretary’s processes to avoid substantively 

changing those processes. And the phrase 

“written notice” appears throughout stat-

utes governing other Title 7 entities, but the 

Committee decided to defer to other drafting 

committees to address the notice requirements 

in those specific statutes.

Another global change made throughout 

the CCAA and the CBCA struck the term “mail” 

and substituted the term “deliver.” “Mail” 

was previously defined by reference to the 

US mail, and this was determined to be too 

limiting. “Deliver,” as now defined in CRS § 

7-90-102(10.5), includes “mail” and many other 

broader means of delivery. However, as with 

the term “written notice,” the term “mail” was 

not changed in the Secretary’s provisions or 

specific statutes governing other Title 7 entities 

for the reasons stated above.

To assist Colorado corporations with keeping 

their records in electronic form, HB 21-1124 

amends CRS § 7-116-101(4). Previously, that 

section required that corporations maintain 

their records “in written form or in another form 

capable of conversion into written form within a 

reasonable time.” (Emphasis added.) In light of 

other changes, “written form” is all that should 

be required, so HB 21-1124 struck the italicized 

language. The Committee acknowledges that 

similar changes may be warranted for

 ■ CRS § 7-56-107(3): “A cooperative shall 

maintain its records in written form or 

in another form capable of conversion 

into written form within a reasonable 

period of time”;

 ■ CRS § 7-80-408(4): “A limited liability 

company may maintain its records in 

other than a written form if such form is 

capable of conversion into written form 

within a reasonable time”; and

 ■ CRS § 7-136-101(4): “A nonprofit cor-

poration shall maintain its records in 

written form or in another form capable 

of conversion into written form within a 

reasonable time.”

Must Owners Accept Electronic Delivery?
Must a shareholder of a Colorado corporation 

or an owner of another form of Colorado entity 

accept delivery by electronic mail or other 

electronic means? The answer is clearly no; 

electronic delivery cannot be accomplished 

without the recipient’s consent. CRS § 7-90-

105(5) now provides that delivery to an owner by 

electronic transmission is only effective where 

the electronic transmission is directed to such 

owner’s electronic mail address as provided 

by the owner. This is also made clear in the 

definition of the term “deliver,” which requires 

that a notice recipient must have designated 

“an information processing system . . . for the 

purpose of receiving electronic transmissions 

of the type delivered.”35 The recipient may notify 

the entity of its objection to receiving notice 

by electronic mail.

This is consistent with UETA and E-Sign, 

which require that the intended recipient of 

an electronic notice specifically consent to the 

receipt of notices by electronic transmission and 

that the issuer of the notice provide information 

to the recipient on how to withdraw consent.36 

So long as recipients provide an electronic mail 

address to the entity, they do not have to opt 

into electronic delivery; rather, the entity must 

ensure that electronic delivery is not otherwise 

prohibited in its governance documents and 

that the recipient has not otherwise objected 

to receipt of notices by electronic transmission. 

Any notice by electronic mail must include 

a prominent legend that the communication 

is an important notice regarding the entity. 

CBCA Amendments
The CCAA amendments discussed above 

resulted in a number of conforming changes 

to the CBCA. Perhaps most significantly, the 

definitions of “notice” in CRS § 7-101-402 and 

“effective date of notice” in CRS § 7-101-401(15) 

of the CBCA were deleted and are now both 

contained in the CCAA at § 7-90-105.

HB 21-1124 also amended CRS § 7-107-

104 (Action by written consent) to refer to 

“documents” instead of “writings” and to 

permit a consent to be delivered by electronic 

transmission (in addition to other means). 

Similarly, CRS § 7-107-203(2) and (4) were 

amended to provide for electronic delivery of 

proxies and to make other conforming changes.

Corporations May Hold Truly Virtual Meetings 
The pandemic has made it clear that gathering a 

large number of people in closed spaces can be 

dangerous. For years, the CBCA has required that 

Colorado corporations hold “annual meetings 

of shareholders” “at a time and date” fixed in 

accordance with the bylaws or a resolution 

of the directors of the corporation.37 Annual 

meetings had to be held “at a place,”38 and the 

same requirements applied to special meetings 

of shareholders.39 Further, CRS § 7-108-201(1) 

implied that board of directors meetings had 

to held at a place by stating that such meetings 

were to be held “in or out of this state.” 

Even before the pandemic, the Commit-

tee believed that the “place” requirement for 

meetings needed to be clarified. For example, 

while the CBCA allowed shareholders to attend 

some meetings by telecommunication,40 this 

allowance did not avoid the requirement that 

the meeting occur “at a place” to begin with.41 

Accordingly, many business lawyers advised 

their Colorado corporate clients to meet at 

the corporate office for shareholder meetings 

but to limit attendance in the meeting notice 

by inviting shareholders to participate by tele-

communication. While this practice seemed 

to meet statutory requirements, it made some 

practitioners uncomfortable, so CRS § 7-107-108 

was significantly amended to provide for remote 

attendance by shareholders at shareholders 

meetings and for “meetings held solely by 

remote participation.”

Where meetings are to be held solely by re-

mote participation, CRS § 7-107-201(2) requires 

that the list of shareholders be made available 

[o]n a reasonably accessible electronic 

network if the information required to gain 

access to such list is provided with the 

notice of the meeting. If the corporation 

determines to make the list available on 

an electronic network, the corporation 

may take reasonable steps to ensure that 

the list is available only to shareholders of 

the corporation. 

Conforming amendments were also made to 

CRS § 7-107-201(3).
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CRS § 7-107-101(2) was amended to provide 

that “[u]nless the board of directors determines 

to hold the meeting solely by means of remote 

communication in accordance with section 

7-107-108,” annual shareholders’ meetings 

may be held within or outside of Colorado 

“at the place stated in or fixed in accordance 

with the bylaws, or, if not so stated or fixed in 

accordance with the bylaws, at a place stated 

in or fixed in accordance with a resolution of 

the board of directors,” and if no place is so 

determined, annual meetings must be held 

at the corporation’s principal office. A similar 

change was made to CRS § 7-107-102(3) for 

special meetings of shareholders.

CRS § 7-107-105(1) provides that a share-

holders meeting notice must set forth “the date, 

time, and place, if any,” of the meeting (emphasis 

added). A similar change was made to CRS § 

7-107-105(5) for adjourned meetings. CRS §§ 

7-108-201(1) and -203 were amended similarly 

to specifically permit directors to hold entirely 

virtual meetings.

CRS § 7-110-203(1) was amended to specif-

ically permit the bylaws to require shareholders 

meetings to be held at a place (thereby pro-

hibiting solely virtual meetings) and requiring 

shareholder approval of any amendment to that 

provision if initially adopted by the shareholders.

As a result of the above-described amend-

ments, there should be no question that Colo-

rado corporations are able, by statute, to hold 

truly virtual meetings of shareholders and 

directors without designating any place for 

the meeting to be held. But whether is it wise 

to hold an entirely virtual meeting depends on 

the circumstances; while they are convenient, 

such meetings may inhibit, or make difficult, 

robust discussion and debate, which is an 

important part of any meeting. Accordingly, 

the corporation’s board of directors should 

decide if and when virtual meetings may be 

appropriate. Practitioners should also note 

that many Colorado corporations incorporate 

statutory provisions in their articles of incor-

poration or their bylaws, such as requiring that 

meetings be held “at a place” designated by 

the board. If the articles or bylaws restrict the 

corporation’s ability to hold a virtual meeting, 

the corporation will have to amend its articles 

or bylaws to eliminate those restrictions before 

it can hold truly virtual meetings.

Must Prior “Virtual” Actions be Ratified?
During 2020 and early 2021, the many general 

restrictions imposed on in-person meetings 

similarly affected Colorado corporations and 

other business associations. As a result, some 

Colorado corporations held virtual meetings 

solely by electronic means without naming a 

place at which the meetings would be held as 

was required by the statute and as may have 

been required by the corporation’s articles of 

incorporation or bylaws.

If a Colorado corporation held an entirely 

virtual meeting before HB 21-1124 was en-

acted and did not specify a physical “place” 

for such meeting, such meeting may not have 

been properly held under CRS § 7-107-101(2). 

Therefore, there may be uncertainty as to the 

validity of the actions approved at that meeting. 

The authors thus recommend that counsel for 

boards of directors of corporations who held such 

virtual meetings carefully consider whether a 

ratification under CRS § 7-103-106 is necessary 

or advisable for actions taken at the meetings. 

Among other things, consideration should be 

given to the nature of the action approved, the 

consequences of the unauthorized action, the 

relationship among the shareholders, and the 

cost of ratification. 

Governing Documents
Given the scope of HB 21-1124’s changes, Col-

orado business entities should review their 

governance documents—articles of incorpora-

tion, articles of organization, bylaws, operating 

agreements, partnership agreements, and other 

applicable agreements—to determine whether 

the entity’s use of electronic recordkeeping, 

electronic communications, and virtual meetings 

is restricted. Notwithstanding the new statutory 

authorization for these practices, an entity’s 

underlying governance documents will control, 

so entities will want to ensure that their governing 

documents maintain the desired flexibility.

Future CBA Committee Work
As noted above, the HB 21-1124 changes to the 

CCAA and the CBCA suggest that similar changes 

may be warranted for other acts. The needs for 

electronic recordkeeping, electronic notices, and 

the ability to hold solely virtual meetings are at 

least as significant to nonprofit corporations 

as they are to CBCA corporations. But entities 

governed by the current Colorado Nonprofit 

Corporation Act, the Colorado Uniform Limited 

Cooperative Act,42 and the Colorado Coopera-

tive Act43 cannot hold solely virtual meetings 

regardless of what their governance documents 

may say. The authors therefore recommend 

consideration of whether and how the HB 

21-1124 amendments might facilitate business 

practices for these other business entities.

Committee meetings are announced in 

Business Law Section newsletters. There is always 

room for further amendments to facilitate the 

practices of all business entities. In the meantime, 

practitioners should email the authors with 

specific ideas for proposed changes (including 

proposed language) and with feedback regarding 

any errors or lack of clarity in the as-amended 

CCAA and CBCA, as well as in the Colorado 

Limited Liability Company Act and the various 

partnership acts. The Committee will consider 

all suggestions for further actions. 
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NOTES

1. CRS §§ 7-90-101 et seq.
2. CRS §§ 7-101-101 et seq.
3. https://leg.colorado.gov/bills/hb21-1124.
4. HB 21-1124 § 33 and Colo. Const. art. V, § 1(3). 
Section 33 provides that the “general assembly 
hereby finds, determines, and declares that this 
act is necessary for the immediate preservation 
of the public peace, health, or safety.” For a 
more detailed explanation of the safety clause 
and its legislative alternatives, see Lidstone 
and Schupbach, “How the Colorado General 
Assembly Works,” 45 Colo. Law. 33, 35 (Dec. 
2016).
5. HB 21-1124 § 32.
6. CRS § 7-90-102.
7. ABA, Corporate Laws Committee of 
the Business Law Section, https://www.
americanbar.org/groups/business_law/
committees/corplaws.
8. Similarly, the Uniform Law Commission, www.
uniformlaws.org, treats each of its entities in a 
stand-alone act. See, e.g., the Uniform Limited 
Liability Company Act. 
9. For example, previously the CBCA required 
a “corporate report to secretary of state” in 
CRS § 7-116-107 (formerly CRS § 7-10-101 of the 
Colorado Corporation Code). Now CRS § 7-116-
107 states that “Part 5 of article 90 of this title, 
providing for periodic reports from reporting 
entities, applies to domestic corporations 
and applies to foreign corporations that are 
authorized to transact business or conduct 
activities in this state.”
10. CRS § 7-90-501.
11. CRS § 7-90-601(2).
12. CRS § 7-90-701(1).
13. CRS §§ 7-90-201 to -206.
14. CRS §§ 7-90-901 to -915.
15. CRS §§ 7-90-701 to -710.
16. See Loewenstein and Lidstone, “Revising 
the Colorado Business Corporation Act and 
the Colorado Corporations and Associations 
Act,” 48 Colo. Law. 26 (Nov. 2019) (discussing 
changes to the CCAA and the CBCA).
17. See, e.g., CRS §§ 7-111-101.5 (“A domestic 
corporation may convert into any form of 
entity pursuant to section 7-90-201.”); -102 
(“A domestic corporation may be party to an 
exchange of owners’ interests with any other 
entity pursuant to section 7-90-203.1.”); and 
-106.5 (“One or more domestic corporations 
may merge with one or more foreign entities 
if: (a) the merger is permitted by section 7-90-
203(2) . . . .”).
18. In that connection, it should be noted that 
many entity statutes include requirements for 
“notice” or “written notice,” and occasionally a 
definition of “notice” that is much more limited 
than that now included in the CCAA. See, e.g., 
CRS § 7-121-402.
19. See the definition of “deliver” by electronic 
transmission in CRS § 7-90-102(10.5)(a). 
Certain conditions precedent to delivery of 
notices by electronic transmission include that 
the recipient owner (shareholder, member, 
or partner) has designated an information 

processing system for receipt of electronic 
transmissions (CRS §§ 7-90-102(10.5)(a)(III) 
and -105(5)(a)) unless the owner has notified 
the entity in writing of an objection to receiving 
the notice by electronic transmission, or the 
notice is prohibited by CRS Title 7 or the 
entity’s constituent documents. CRS § 7-90-
105(5)(a)(I) and (II).
20. CRS § 7-90-105(5).
21. Uniform Electronic Transactions Act (Nat’l 
Conf. of Comm’rs of Uniform State Laws 1999), 
codified at CRS §§ 24-71.3-101 et seq.
22. 15 USC §§ 7001 et seq. Similar language 
is contained in CRS § 7-58-1702, which 
derives from the Uniform Limited Cooperative 
Association Act (2007) (ULCAA). The 
comment to the similar ULCAA provision states: 
“This section responds to specific language of 
[E-Sign] and is designed to avoid preemption 
of state law under that federal legislation.”
23. 15 USC § 7001(c).
24. 15 USC § 7003(b). Those notices include 
court orders or notices and other official 
court documents; notices of the cancellation 
or termination of utility services; notices of 
default, acceleration, repossession, foreclosure, 
or eviction, or the right to cure, under a credit 
agreement secured by, or a rental agreement 
for, a primary residence of an individual; the 
cancellation or termination of health insurance 
or benefits or life insurance benefits; recall 
of a product, or material failure of a product, 
that risks endangering health or safety; or 
any document required to accompany any 
transportation or handling of hazardous 
materials, pesticides, or other toxic or 
dangerous materials.
25. 15 USC § 7002.
26. CRS § 24-71.3-103(6).
27. For a more detailed discussion of E-Sign 
and UETA as adopted in Colorado, see “An 
Overview of Electronic Signatures” (Otten 
Johnson Alert Dec. 2018), https://www.
ottenjohnson.com/news-events-resources/
otten-johnson-alerts/2018-otten-johnson-
alerts/an-overview-of-electronic-signatures.
28. CRS § 7-90-102(10.7).
29. CRS § 7-90-102(19.8).
30. CRS § 7-90-102(19.7).
31. CRS § 7-90-102(19.9).
32. CRS § 7-90-102(60.5).
33. For a broader discussion, see the Official 
Comment to Section 1.41 of the MBCA (2020), 
“Note on the relationship between Act 
provisions on electronic technology and UETA 
and E-Sign.” 
34. CRS § 7-90-102(66).
35. CRS § 7-90-102(10.5)(a)(III). It is important 
to note that “[w]hether a person has so 
designated an information processing system 
is determined by the constituent documents 
or from the context and surrounding 
circumstances, including the parties’ conduct.”
36. 15 USC § 7001(c)(1) (E-Sign) and CRS § 
24-71.3-103(5)(b), incorporating E-Sign.
37. CRS § 7-107-101(1). This requirement for 
corporate meetings to be held “at a place” 

dates back to Colorado’s first territorial 
legislature where an act “to incorporate the 
Colorado and New Mexico Joint Stock Gold, 
Silver and Copper Mining Company” was 
approved November 7, 1861. Section 3 of that 
Act stated that “[w]hen five hundred shares 
shall be subscribed,” the Directors “shall call 
a meeting of stockholders for the purpose 
of electing five Directors; and appoint the 
time and place of such meeting and election” 
(emphasis added). The session laws dating 
back to 1861 are available from the University 
of Colorado’s William A. Wise Law Library. 
The referenced 1861 act is available at https://
lawcollections.colorado.edu/colorado-session-
laws/islandora/object/session%3A3171.
38. CRS § 7-107-101(2).
39. CRS § 7-107-102.
40. CRS § 7-107-108.
41. Directors can also participate in meetings by 
telecommunications. CRS § 7-108-201(2).
42. CRS §§ 7-58-506, -507, and -508.
43. CRS § 7-56-302.
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I
n common interest communities1 subject 

to Colorado’s Common Interest Owner-

ship Act (CCIOA), all owner association 

(association) board members owe legal 

duties to both the association and its own-

er-members (owners).2 Courts carefully examine 

the conduct of association board members that 

the community’s developer appoints while the 

developer controls the board (declarant control 

period)3 because conflicts of interest may exist 

between the developer and its appointed board 

members and the association and its current 

and future owners. 

This three-part article examines case law and 

articles addressing the relationships among de-

velopers, developer-appointed board members, 

owner-elected board members, associations, 

and owners that have been generated during the 

nearly 20 years since publication of an earlier 

Colorado Lawyer article on this topic.4 Part 1 

examined owner association board members’ 

legal duties and potential liabilities, including 

how courts treat developer-appointed board 

members who serve during the declarant 

control period. Part 2 examined how courts 

have treated recurring board member conflicts 

of interest that may arise during the declarant 

control period. 

This part 3 examines a developer’s potential 

liability for its appointed board members’ 

wrongful conduct. It explains how developers 

and appointed board members might carefully 

monitor and manage the community’s develop-

ment to recognize and address typical conflicts 

of interest. It also explores how to mitigate 

or limit board members’ liability exposures 

through insurance and indemnity.

Developers' Roles and Responsibilities
A developer may wear many different hats, often 

simultaneously, while developing a community.5 

Initially, under CCIOA, the developer acts as 

“declarant,” which is defined as “any person 

or group of persons acting in concert who: (a) 

As part of a common promotional plan, offers 

to dispose of to a purchaser such declarant’s 

interest in a unit not previously disposed of to 

a purchaser; or (b) Reserves or succeeds to any 

special declarant right.”6

The developer or its agent may create or 

promote the association or other entity created 

pursuant to CCIOA to manage the community’s 

affairs.7 The developer or affiliated entities 

may directly, or collaboratively with one or 

more other construction professionals, also 

provide design, construction, supervisory, 

inspection, and/or other services necessary for 

the planning, development, and construction of 

the community’s real property improvements.8 

In conjunction with this development and 

construction, the developer may market and 

sell the units directly or through an affiliate 

or agent. The developer may also maintain 

and repair community improvements, either 

directly or through affiliated entities or agents. 

Further, a developer-controlled board may cause 

the association to contract with a third-party 

management company or agent to assist in 

association governance and operations, or the 

developer’s staff may perform these services. The 

developer may also own, occupy, or use homes as 

display models or for other purposes, and qualify 

as an owner. Sometimes developer-appointed 

board members own units as well.

The developer typically controls the board 

during the initial buildout and sales phase.9 The 

developer also usually appoints some or all of 

the initial board members, or effectively controls 

their actions, during the declarant control 

period.10 As a practical matter, the developer 

often appoints board members who are its own 

employees or representatives and who were 

involved in the community’s development, 

construction, and/or unit sales. However, the 

developer may also relinquish control over the 

board pursuant to CCIOA.11

A developer’s disparate roles as promoter, 

developer, builder, marketer, vendor, manager, 

maintainer, appointor of directors, and owner 

implicate potential legal duties and liabilities. 

These varying roles also present opportunities 

to mitigate these risks. 

Potential Liability of Developers 
Who Appoint Board Members
A developer’s liability may attach directly to 

the developer for its own wrongful conduct. 

Liability may also be imputed to the developer 

for its appointed board members’ wrongful 

conduct under various legal theories, including 

vicarious liability, statutory joint liability, and 

civil conspiracy liability.

Direct and Vicarious/Imputed Liability 
In one unpublished case, Countryside Com-

munity Ass’n v. Pulte Home Corp., a developer 

conceded that its employees who were serving as 

developer-appointed board members owed fidu-

ciary duties to the owners,12 yet it maintained that 

developers themselves do not owe such a duty 

and could not be held liable for its employees’ 

violations of such duties. However, the Colorado 

Court of Appeals found “nothing to suggest 

that [CCIOA] section 303(2)(a) eliminated the 

doctrine of respondeat superior in this context”13 

and found the developer vicariously liable for its 

appointed board members’ tortious conduct.14

Outside Colorado, several courts have 

imposed liability on developers and their 

appointed board members for acting against 

an association’s interests during the declarant 

control period. The California Court of Appeal 

observed that, where a developer dominates 

This three-part article examines the relationships among developers, owner association board members, 
owner associations, and unit owners. This part 3 focuses on developers’ potential liability for their own 
and their appointed association board members’ misconduct, and proactive and mitigative measures 

available to limit developer-appointed and owner-elected board members’ liability exposure.
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the association, fiduciary duty principles support 

holding “those exercising actual control over 

the group’s affairs to a duty not to use their 

power in such a way as to harm unnecessarily a 

substantial interest of a dominated faction.”15 The 

court also imposed liability on a developer for its 

appointed board members’ “failure to . . . exercise 

supervision which permits mismanagement or 

non-management . . . .”16 

The Superior Court of Connecticut sim-

ilarly held that a developer with the power 

to control the association’s board members 

had a fiduciary duty to disclose roof defects 

to the association.17 The court also held that 

the homeowners’ allegations that the builder 

conspired with the developer to conceal roof 

defects—a violation of the developer’s fiduciary 

duty to the association—were legally sufficient 

to present a claim for relief against the builder, 

even though the association did not allege that 

the builder was itself in a fiduciary relationship 

with the association.18

Statutory Joint (“Acting in Concert”) Liability
CRS § 13-21-111.5(4) provides that “[j]oint 

liability shall be imposed on two or more persons 

who consciously conspire and deliberately 

pursue a common plan or design to commit a 

tortious act.” This statute has been construed to 

impose joint and several liability on two or more 

defendants under broader circumstances than 

where defendants engage in a civil conspiracy,19 

and it preserves common law acting-in-concert 

joint and several liability despite Colorado’s 

adoption of the pro rata liability statute.20

In Resolution Trust Corp. v. Heiserman, the 

Colorado Supreme Court held that if two persons 

expressly or impliedly agree on a course of 

conduct, they are jointly liable for any damages 

flowing from conduct that results in a tortious 

act.21 Heiserman further held that two or more 

tortfeasors may be jointly liable for their neg-

ligence or breach of fiduciary duty where an 

express or implied plan or design to act or refrain 

from acting results in injury to another, even 

if they did not intend to act tortiously.22 Thus, 

joint liability under CRS § 13-21-111.5(4) can be 

based on wrongful conduct, including breaches 

of fiduciary duties, where two tortfeasors simply 

agree to pursue a common plan or design.

While an employer and employee generally 

may not engage in a civil conspiracy when 

the employee acts on the employer’s behalf, 

Colorado courts have not yet addressed whether 

this rule applies to developers’ and develop-

er-appointed board members’ acting-in-concert 

liability.23 As explained in the following section, 

there are several reasons the general rule may 

not apply in this particular context. If this general 

rule limiting liability does not apply, developers 

and their appointed board members may be 

jointly liable for their tortious conduct if they 

expressly or impliedly agree on a course of 

conduct that adversely affects an association or 

its owners. Similarly, joint and several liability 

may be imposed on board members who act 

tortiously in concert with each other, or with a 

third party other than the developer.

Civil Conspiracy Liability
A civil conspiracy claim is distinct from statutory 

joint liability under CRS § 13-21-111.5(4).24 

To establish a civil conspiracy between a de-

veloper-appointed board member and the 

developer, an association must prove each of 

the following elements: 

(a) The board member and the developer 

expressly or tacitly agreed to accomplish 

either an unlawful goal or a goal through 

unlawful means;

(b) One or more acts were performed to 

accomplish the goal, and either the goal or 

an act furthering the goal was unlawful; and

(c) These acts caused the plaintiff injuries, 

damages, or losses.25

Again, while an employer or principal gen-

erally cannot conspire with an employee or 

agent, this rule does not apply if the employee 

or agent also acts for his or her own benefit.26 

An example of this might be a board member’s 

improper consent to (or tacit approval of ) a 

deviation from the community’s architectural 

covenants for that board member’s unit/home. 

Moreover, it is an open question whether 

the relationship between a developer and a 

developer-appointed board member who is 

also the developer’s employee is sufficiently 

analogous to an employer-employee relationship 

for purposes of applying this rule. There may 

also be policy reasons for not applying this rule 

to developer-appointed board members due 

to the members’ independent statutory and 

common law fiduciary duties to the association. 

These independent duties may negate the 

notion that an employer cannot conspire with 

itself (i.e., with its own employee), because a 

developer-appointed board member is supposed 

to act as an independent board member with 

fiduciary duties directly to the association, not 

simply as the developer’s employee.27 

Ultimately, if a developer is vicariously 

liable for its appointed board members’ tortious 

conduct,28 acting-in-concert and civil conspiracy 

theories may provide no additional liability or 

practical litigation benefit.29

Best Practices to Mitigate Liability
All board members can take steps to mitigate 

their potential exposure to legal liability, in-

cluding30

 ■ educating themselves regarding their legal 

responsibilities by attending seminars, 

reading guidebooks, talking to more ex-

perienced board members, consulting 

with counsel, and joining professional 

organizations such as the Community 

Associations Institute (CAI).31 The board 

may reimburse board member expenses 

for attending certain educational meetings 

and seminars on responsible association 

governance as a common expense.32 This 

step helps board members understand 

and evaluate the legal risks they may 

encounter or assume and how best to 

manage their risks through appropriate 

actions, best practices and policies, and 

mindful decision-making.

 ■ engaging an independent third-party 

professional community association 

management company, manager, or agent 

to assist in governing and operating the 

community.

 ■ thoughtfully considering their actions 

rather than simply doing what has been 

done in the past. Board members must 

understand their fiduciary responsibilities, 

especially when handling and spending 

association monies, calculating needed 

reserves and assessments, collecting owner 

debts (such as unpaid or late assessments), 
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maintaining the community’s value and 

appearance (especially on a limited bud-

get), dealing with potential conflicts of 

interest, managing interpersonal relations 

with owners, governing and operating 

the association, and adopting reasonable 

rules and regulations. 

 ■ resigning if board member responsibilities 

become too overwhelming, time-consum-

ing, or complex. While board members 

may feel honored to have been selected by 

the developer or by their neighbors, they 

must ensure they have the competencies 

and experience necessary to help run the 

association and manage the community. 

For example, a board member who lacks 

emotional intelligence and communica-

tion skills may find it difficult to handle 

criticism, manage interpersonal conflicts, 

and resolve disputes to avoid litigation. The 

larger the association, the more important 

these interpersonal skills become.  

 ■ familiarizing themselves with the scope 

of indemnity afforded by the association’s 

governing documents, state statutes, their 

personal insurance, and the association’s 

directors and officers (D&O) and errors 

and omissions (E&O) insurance, and 

ensuring such insurance is adequate in 

its coverage scope, benefits, and liability 

limits. Consulting with a knowledgeable 

D&O and E&O broker and insurance 

coverage attorney can help board members 

navigate these policies’ technicalities.

 ■ securing and relying on the guidance of 

qualified professionals, such as associa-

tion counsel, professional management 

companies, accountants, experienced 

maintenance personnel, engineers, and 

reserve advisors.

 ■ exercising good judgment. Developer-ap-

pointed board members must never lose 

sight of their fiduciary obligations to the 

association and unit owners.  Board 

members who are unaffiliated with the 

developer must take care not to cede 

their individual judgment to the devel-

oper-appointed board members and, if 

appropriate, consult with independent 

counsel regarding their responsibilities.

Addressing Conflicts of Interest
In addition to heeding the best practices above, 

board members—especially developer-appoint-

ed board members—must exercise particular 

care in managing conflicts of interest. The 

following is a suggested protocol for limiting 

exposure to legal liability in this area.33

If a board member has a potential interest 

in a contemplated board transaction, the board 

member should disclose that interest to the 

board before taking any action. Following 

disclosure, the other board members may still 

decide to move forward. If the matter needs 

owner approval, the conflict should be timely 

disclosed and referred to them. An updated 

reminder disclosure should be made to both 

the board and the owners before either takes 

any formal action, such as a vote. The disclo-

sure should describe all matters a reasonable 

board member or owner might want to know 

in evaluating any action on the matter. Board 

members with an interest in the transaction may 

need to exclude themselves from the discussion 

and the vote on the matter, except to the extent 

further information is requested from them. The 

disclosure is best made in writing and recorded 

in the association’s board or member minutes, 

including memorializing the disclosing board 

members’ participation in or exclusion from 

the discussion and vote.

Any board member unable to fully disclose 

the nature of a conflict due to confidentiality 

or other obligations owed to others should, 

at a minimum, disclose that a conflict exists. 

Board members in this position should also 

seriously consider removing themselves from 

any discussion about the matter, refrain from 

any vote relating to the matter, and, depending 

on the conflict’s nature and the scope, consider 

resigning from the board. If a later dispute arises 

regarding a board member’s conflict of interest, 

the board member who failed to make the nec-

essary disclosure, and possibly other members 

who supported the complained-of action, will 

have to establish that the transaction was fair. 

Because of the many risks arising from a failure 

to disclose a conflict, board members should 

make full and timely disclosure of potential 

conflicts, even when in doubt about the need 

to make a disclosure. Any potential conflict of 

interest should always be handled in a manner 

that is “fair” to the association.34

Recurrent Developer-Appointed 
Board Member Conflicts
Developer-appointed board members face a 

vexing problem: many of their decisions directly 

implicate potential conflicts that may exist 

between the developer’s profit-making goals 

and the board’s duty to maintain reasonable 

assessments and preserve the community’s 

long-term financial health. While these interests 

sometimes dovetail, other times they do not.35 

A developer’s goals or conduct during the 

declarant control period may conflict with 

the community’s best interests because the 

developer may

 ■ prefer to keep budgets, assessments, and 

reserves as minimal as possible to attract 

prospective purchasers to the community’s 

low monthly fees and to avoid draining 

the developer’s working capital.36 

 ■ be more amenable to deviations from 

construction specifications or tolerances 

than homeowners.

 ■ be tempted to save money by cosmetically 

repairing a deficiency rather than rooting 

out its underlying cause and making an 

appropriate repair (e.g., patching a crack 

in a wall rather than repairing a deficient 

foundation system that’s causing structural 

movement).

 ■ prefer to characterize an adverse construc-

tion condition as ordinary maintenance to 

be remedied through owner assessments 

rather than as a construction defect requir-

ing repair or replacement for which the 

developer (or its affiliated construction 

professionals) should bear the ultimate 

financial responsibility.37 Moreover, what 

the developer chooses to characterize 

as ordinary maintenance might justify, 

in its view, not disclosing the condition 

to prospective home purchasers, while, 

in contrast, Colorado law requires latent 

construction defects to be disclosed.38

 ■ rely on the judgment of its stable of sub-

contractors or design professionals as 

to how to address a construction defect, 

which they are responsible for creating 
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and remedying, rather than seeking the 

judgment of an independent expert who 

might analyze differently the problem’s 

cause and appropriate remedy. 

 ■ attempt to avoid a construction defects 

lawsuit brought by the association through 

its appointed board members by agreeing 

to allow impermanent cosmetic repairs 

while the statutes of limitations and repose 

continue to run.

 ■ devalue future risks that pose little near-

term danger. For example, a developer 

may incorrectly view a building designed 

to withstand a destructive 100-year flood 

as suggesting a de minimus 1% chance 

of the event occurring and dismiss the 

risk, when an appropriate mathematical 

analysis establishes about a 23% chance of 

such a flood occurring during the first 25 

years of the community’s existence. Such 

risk devaluation may lead to a shortening 

of the useful life of certain construction 

elements, catastrophic infrastructure 

failure, inadequate property insurance, 

underfunded reserves, and misleading 

sales representations. 

 ■ prefer to hire a management company 

that charges lower fees or relies on the 

developer for future business, even if 

the company may be less attentive to the 

community’s needs as a result.

 ■ prefer that closely affiliated companies 

provide management, engineering, and 

other services to the association, where the 

close affiliation may impair the exercise 

of their independent judgment.39

 ■ prefer that the association’s agents, 

including its management company, 

not investigate problems that may be 

caused by defective construction, or seek 

to influence the manager’s selection of 

an inspector whose criteria for deficient 

construction is parsimonious.

 ■ prefer not to collect assessments on un-

finished or unsold homes. For example, 

if permitted by CCIOA or the declaration, 

a developer could delay obtaining cer-

tificates of occupancy for such homes, 

thereby reducing the funds available to 

sustain the community while incentivizing 

purchasers with lower dues. 

 ■ be less conscientious in retaining defect 

documentation, such as emails and 

maintenance and repair records.

 ■ prefer to appoint employees to the board 

who are unfamiliar with the scope of their 

fiduciary duties and who have limited or 

no construction knowledge and thus will 

be disposed to taking fewer or less robust 

actions to remedy defects.

 ■ delay or fail to comply with CCIOA’s turn-

over obligations (e.g., financial and reserve 

fund audits, and a property condition 

assessment), increasing the likelihood 

that the incoming owner-elected board 

will unknowingly fail to follow up on the 

matter, to fund its own audit, or to timely 

file an applicable claim.

 ■ be more inclined to allow itself deviations 

from covenant control measures than 

other unit owners.

Both developer-appointed and owner-elect-

ed board members face difficult choices under 

these scenarios.40 Moreover, depending on 

how developer-appointed board members are 

compensated and their other legal and financial 

entanglements with the developer, they may be 

required to disclose these additional conflicts 

before any action is taken on the above-de-

scribed matters. They also may be obligated 

to disqualify themselves from approving or 

voting on any action pertaining to these topics. 

A board that comprises solely developer-ap-

pointed members could address a conflict of 

interest issue by bringing in conflict-free persons, 

such as owners unaffiliated with the developer, 

disinterested independent counsel, or another 

professional, to recommend a proper course 

of action. But even ostensibly independent 

management companies or professionals may 

be influenced by long-standing business rela-

tionships with the developer or the development 

industry at large. An alternative is to seek owner 

approval through a vote, assuming some homes 

have been sold and the owners are not affiliated 

with the developer.

Because no developer-appointed board 

member is disinterested when it comes to 

decisions affecting the declarant-developer’s 

interests, the above decisions likely constitute 

a “conflicting interest transaction” under CRS 

§ 7-128-501(1). Thus, until at least one owner 

is elected to the board, these transactions 

must be disclosed and approved by a majority 

of the non-affiliated owners or be found to 

be “fair as to the nonprofit corporation.”41 

For example, a developer-appointed board 

member may become aware of suspected or 

actual construction defects but, out of loyalty 

to the declarant, not disclose the defects to the 

“
Because of the many 
risks arising from a 
failure to disclose 
a conflict, board 
members should 

make full and timely 
disclosure of potential 
conflicts, even when in 
doubt about the need 
to make a disclosure. 

Any potential conflict of 
interest should always 

be handled in a manner 
that is ‘fair’ to the 

association.   

”
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owners, not take action to correct the problems 

at the responsible party’s expense, or fail to 

ensure that adequate reserves are set aside to 

address the defects and any resulting damage.42

Suing Board Members
Except as provided for by the community’s 

governing documents,43 including governance 

policies required by CCIOA, there are no statuto-

ry prerequisites for the association or its owners 

to sue board members for their wrongful conduct 

unrelated to construction defects. CDARA’s and 

CCIOA’s prerequisites to suit apply only to claims 

against construction professionals involving 

alleged damages caused by a construction 

defect, although CCIOA’s prerequisites apply 

also to any “related, ancillary, or derivative 

claim, and any claim for breach of fiduciary 

duty or an act or omission of a member of an 

association’s executive board, that arises from 

an alleged construction defect or that seeks 

the same or similar damages.”44 Thus, the steps 

necessary to pursue claims for wrongful conduct 

depend on the nature of the alleged conduct 

and resulting harm.     

Multifamily Apartment 
Conversion Issues 
Some developers initially build, hold, and 

rent newly constructed multifamily homes as 

apartments. Later, they or a successor may seek 

to convert these units into a common interest 

community. Typically, three important events 

occur upon conversion: creation of an owner 

association and an executive board; installation 

of a community manager, who is often drawn 

from the developer’s staff or from an indepen-

dent management company; and turnover of 

association control from the developer to the 

owners.45 A conversion of an existing structure 

into a common interest community consisting 

of 20 or more common interest units is subject to 

a required subdivision and conversion approval 

by Colorado’s Real Estate Commission.46 Certain 

qualifying “small planned communities” (SPCs), 

consisting of 20 or fewer newly constructed or 

converted residential units with no development 

rights reserved, are exempted from much of 

CCIOA’s provisions.47 Developers should con-

sider their varying legal liability exposures when 

converting apartments (or other existing spaces) 

to “for purchase” residential units. 

Insuring against Risks
Purchasing and maintaining reasonably ade-

quate insurance can provide association board 

members protection against legal liability and 

peace of mind. 

D&O insurance policies typically provide a 

legal defense to and indemnity against covered 

claims against board members for their allegedly 

wrongful acts or omissions.48 D&O policies 

generally limit coverage to association board 

members’ management decisions and errors.49 

E&O coverage generally applies to the actions 

and liability of the association itself.50 Both 

types of policies may extend coverage to the 

association’s agents and volunteers. These 

coverages tend to be limited to wrongful acts 

or omissions someone commits while acting 

in the capacity of an officer or director, and 

they often exclude conduct resulting in bodily 

injury or property damage.51 The policies should 

be carefully reviewed for coverage limitations, 

and they typically exclude malicious, dishonest, 

illegal, or criminal acts.52

Additional insurance coverages are available 

to insure against other classes of risks, such 

as a board member taking action that causes 

property damage or bodily injury,53 engaging 

in or approving discriminatory acts or practices, 

and so on. An association should consult with 

competent legal, insurance, and accounting 

advisors to identify appropriate coverages, and 

those coverages should then be obtained and 

maintained. Board members should recognize 

that they may bear personal liability for their 

decisions and conduct that physically injures 

others or their property, even if these activities 

occur during their board duties.54 Most liability 

policies issued to an association automatically 

include its board members as additional insureds. 

Many general liability policies, however, contain 

exclusions for association board members’ real 

estate development and construction activities.

Evaluating Coverage 
Developers and association board members 

should carefully consider the following when 

evaluating insurance policies:

 ■ Insurer reputation. Is the insurer highly 

rated by A.M. Best Company’s insurance 

company financial ratings? What is the 

insurer’s claim management track record? 

Usually, the most readily accessible source 

for this information is a seasoned and 

informed insurance broker. An association 

should remember that “surplus lines” 

carriers not licensed in Colorado are not 

subject to Colorado’s insurance guaranty 

fund, which may respond if the insurer 

becomes insolvent.55

 ■ Coverage scope, limitations, and exclu-
sions. The best policies afford coverage 

for both monetary and nonmonetary 

claims relating to issues like covenant 

enforcement, discrimination, architectural 

control, and discrimination.56 One of 

the most important policy features is 

the insurer’s “duty to defend”—that is, 

its obligation to pay for a legal defense. 

Associations should confirm whether the 

duty to defend extends to arbitration, ad-

ministrative, and regulatory proceedings. 

Sometimes it makes sense not to make a 

claim under a policy for nuisance matters 

to avoid later premium increases and 

nonrenewal.57 Competent association 

counsel may be able to step in on an 

hourly or retainer basis to handle smaller, 

everyday claims. Coverage exclusions for 

claims arising from residential construc-

tion, earth movement, and construction 

defects should be avoided, if feasible.

 ■ Who qualifies as an insured. The policy’s 

definition of who qualifies as an insured 

should include not just the association, 

but also its directors, officers, committee 

members, volunteers, and, if possible, the 

association’s management company and 

other agents, as well as developer-ap-

pointed board members.58 It is critical 

to include the association’s managing 

agent as a named or additional insured 

if the management contract requires the 

association to provide indemnification, 

which is typical in most management 

contracts.59

 ■ Eroding limits. Most insurers offer a 

choice of limits on monetary liability 
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and a choice on whether legal defense 

payments will be deducted from and 

reduce (erode) those liability limits.60 

Each choice will significantly affect the 

premium charged and the association’s 

litigation strategy if a lawsuit is filed.

 ■ Deductibles or self-insured retention. 
Most policies contain a deductible or 

self-insured retention (SIR) limit, which 

are amounts the insured must pay before 

the insurer is obligated to start paying 

certain benefits.61

 ■ Notice of claim. Nearly all D&O and E&O 

policies are written on a claims-made 

basis, meaning that coverage will arise 

only if the insured receives notice of a 

potentially covered claim during the 

policy period.62 Sometimes an extension 

of the reporting period can be purchased, 

and doing so may be prudent because 

claims against board members usually 

can be brought at any time until the 

statute of limitations has run.63 Breach 

of fiduciary duty claims are typically 

subject to a three-year limitations peri-

od, and such claims accrue when they 

are “discovered or should have been 

discovered by the exercise of reasonable 

diligence.”64 Therefore, a board member is 

best protected if the association continues 

its D&O coverage through the end of 

the limitations period and ensures such 

coverage includes former board members, 

or if it purchases an “extended reporting 

period” (ERP) option affording coverage 

to claims for which notice is first received 

during a specified time after the original 

policy’s term has expired.

 ■ Prior acts/proceedings coverage. D&O 

and E&O policies often have a retroactive 

date, which cuts off coverage for claims/

proceedings arising from wrongful acts 

that occur before that date.65 For an extra 

premium, a “no prior acts” endorsement 

often can be obtained, meaning that the 

coverage does not exclude claims/pro-

ceedings arising from conduct predating 

the policy’s inception date.

The association should consult with an insur-

ance coverage professional before purchasing 

coverage to review the proposed policy’s terms 

to ensure it provides the benefits the association 

desires.

Indemnity
Most association governing documents contain 

provisions indemnifying board members to the 

fullest extent allowed by law.66 CCIOA provides 

that, generally, “subject to the provisions of the 

declaration, the association, without specific 

authorization in the declaration, may . . . [p]rovide 

for the indemnification of its officers and execu-

tive board and maintain directors’ and officers’ 

liability insurance. . . .”67 Other Colorado statutes 

affect the scope and circumstances under which 

an association may indemnify board members 

and others if the association is incorporated as 

a Colorado nonprofit corporation.68 CCIOA’s 

unconscionability and good faith requirements69 

should be considered in evaluating the validity 

of a declaration’s indemnity provisions.70

Conclusion
Developers may be directly liable for their 

wrongful conduct that affects the community 

and for violating their obligations under CCIOA, 

the declaration, and other governing documents. 

Developers may also be vicariously or jointly 

liable for their appointed board members’ 

tortious or otherwise wrongful conduct. 

Both developer-appointed and owner-elected 

board members can mitigate their liability 

exposures by engaging in best practices, in-

cluding educating themselves about their legal 

responsibilities and consulting with competent 

and experienced professionals. They must 

also identify and manage conflicts of interests 

appropriately, including making timely and 

adequate disclosures and recusing themselves, 

as necessary, from the decision-making process 

concerning matters in which they are conflicted. 

Obtaining appropriate and adequate insurance 

and ensuring that the community’s governing 

documents afford appropriate indemnity can 

further mitigate a board member’s liability 

exposure. 
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NOTES

1. Common interest communities are 
established where owners are obligated to 
pay assessments related to real estate other 
than their own property. See generally CRS § 
38-33.3-103 (8) (defining “common interest 
community”); Hess, ed., 2A Methods of 
Practice, Colorado Practice Series §§ 73:1, 73:9 
(Thomson West 7th ed. June 2020 update) 
(describing types and creation of common 
interest communities).
2. CCIOA became effective July 1, 1992, and is 
codified at CRS §§ 38-33.3-101 et seq. CCIOA’s 
provisions concerning the duties of board 
members are found in CRS § 38-33.3-303(2). 
In addition, Colorado’s Revised Nonprofit 
Corporation Act’s (Nonprofit Act) general 
standards of conduct for directors and officers, 
as set forth in CRS § 7-128-401, generally 
apply to owner association board member 
conduct as well. See, e.g., Greens at Buffalo 
Run Homeowners Ass’n v. Cotton, No. 15-CV-71, 
2016 Colo. Dist. LEXIS 2007 at *21–22 (Adams 
Cty. Dist. Ct. Mar. 4, 2016).
CCIOA uses the following terms, which the 
authors have simplified for ease of reference as 
shown in parentheses: unit owners association 
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(association or owners association); common 
interest community (community); declarant 
(developer); executive board (board); unit 
(home or property); and unit owners (owners). 
See CRS § 38-33.3-103(3), (8), (12), (16), (30), 
and (31), respectively. The authors sometimes 
use the terms declarant and developer 
interchangeably for ease of reference, although 
not all declarants may be involved in the 
community’s physical construction or other, 
typical development activities, and not all 
developers qualify as statutory declarants. 
A number of out-of-state cases are cited in 
which the developer may be known by other 
designations, such as sponsor, incorporator, 
etc. Similarly, the association board may be 
referred to in other states as the board of 
trustees, board of managers, board of directors, 
executive board, property regime, council 
of co-owners, council of unit owners, and so 
forth. Communities formed as cooperatives are 
typically managed by a board of directors. For 
ease of reference, all these governing bodies 
are referred to as boards, and the persons 
comprising these boards as board members.
3. CRS § 38-33.3-303(5)(a)(II) through (7) 
define the “declarant control period” and 
“turnover.”
4. Sandgrund and Smith, “When the Developer 
Controls the Homeowner Association Board: 
The Benevolent Dictator?,” 31 Colo. Law. 91 
(Jan. 2002).
5. For example, one district court applied 
Colorado’s Construction Defect Action 
Reform Act (CDARA) to claims against certain 
defendants arising out of their acts and 
omissions as construction professionals, but 
not to breach of fiduciary duty claims arising 
out of their acts and omissions as developer-
appointed association board members. Gold 
Peak Homeowners Ass’n v. Gold Peak at 
Palomino Park, LLC, No. 2010CV3106 (Douglas 
Cty. Dist. Ct. Mar. 14, 2012) (trial verdicts).
6. CRS § 38-33.3-103(12).
7. In Cloud v. Ass’n of Owners, Satellite 
Apartment Bldg., Inc., 857 P.2d 435, 439 
(Colo.App. 1992), the Colorado Court 
of Appeals observed that corporate 
promoters are in a fiduciary relationship 
to the later-formed corporation. The Court 
found that the defendant corporation and 
the association’s corporate officer did not 
breach fiduciary duties to the association 
when the declaration adequately disclosed 
the developer’s reservation of 10% of gross 
receipts from guest rooms. See also Richard 
Gill Co. v. Jackson’s Landing Owners’ Ass’n, 
758 S.W.2d 921, 924 (Tex.Civ.App. 1988) (under 
declaration, developers assumed responsibility 
for managing condominium until owners’ 
association formed, and therefore owed 
fiduciary duties to owners). CCIOA requires an 
association to be formed no later than the date 
the first unit is conveyed. CRS § 38-33.3-301.
8. See CRS § 38-33.3-103(1) (defining “affiliate 
of a declarant”).
9. See CRS § 38-33.3-303(5)–(8) (defining 
and prescribing declarant control period and 
conditions necessary for its termination and 
transfer of control to unit owners other than 

the developer).
10. Id. The developer may exercise this control 
through its power to appoint and remove 
directors. The developer can also exert 
significant economic and practical control over 
the directors’ conduct if the directors are the 
developer’s employees.
11. See CRS § 38-33.3-303(5)(b) (describing 
developer’s right to surrender right to appoint 
and remove officers and board members). 
A developer who relinquishes its right to 
appoint and remove board members before 
the statutory declarant control period ends 
may still choose to retain veto power over 
certain matters, such as architectural control 
and assessments or any other matters specified 
in the recorded instrument executed by the 
declarant. CRS § 38-33.3-303(5)(b).
12. Countryside Cmty. Ass’n v. Pulte Home 
Corp., No. 12CA1568, 2013 WL 6511687, slip 
op. at 23 (Colo.App. Dec. 12, 2013) (not 
selected for official publication), rev’d in part 
on other grounds, 382 P.3d 821 (Colo. 2016). 
Countryside also held that the developer was 
liable for annual assessments and assessments 
for expenses on developer-owned lots. 
However, based on the declaration’s language, 
the Colorado Supreme Court reversed this 
second holding because the lots at issue did 
not become part of the community until the 
properly was annexed, so no assessments were 
due before annexation. Pulte Home Corp., 382 
P.3d 821.
13. Countryside Cmty. Ass’n, No. 12CA1568, slip 
op. at 20–21 (citing Grease Monkey Int’l, Inc. v. 
Montoya, 904 P.2d 468, 472–73 (Colo. 1995) 
(noting the doctrine of respondeat superior 
applies to claims for breach of fiduciary duty in 
the master-servant context)).
14. Countryside Cmty. Ass’n, No. 12CA1568, 
slip op. at 21.  Counsel should note that while 
CCIOA provides that a successor developer 
who is affiliated with the original developer 
may be liable for the predecessor developer’s 
or its appointed board members’ breaches of 
fiduciary duties, this liability does not extend to 
unaffiliated successors. CRS § 38-33.3-304(5).
15. Raven’s Cove Townhomes, Inc. v. Knuppe 
Dev. Co., 171 Cal. Rptr. 334, 343 (Cal.Ct.App. 
1981) (internal citation omitted).
16. Id. at 344.
17. Governors Grove Condo. Ass’n v. Hill Dev. 
Corp., 414 A.2d 1177, 1184 (Conn.Super.Ct. 1980) 
(“Just as a majority shareholder is a fiduciary 
for his corporation, so was [the developer], by 
virtue of its power to control the association’s 
board of directors, a fiduciary for the 
association.”). See also Trillium Ridge Condo. 
Ass’n v. Trillium Links & Vill., LLC, 764 S.E.2d 
203, 218 (N.C.App. 2014) (both developer and 
its appointed directors “have an obligation 
to disclose [to the association] material facts 
regarding the existence of any construction 
defects of which they were aware”).
18. Governors Grove Condo. Ass’n, 414 A.2d at 
1184.
19. See Church v. Dana Kepner Co., No. 
11-cv-02632-CMA-MEH, 2012 U.S. Dist. LEXIS 
132002 at *11–13, 2012 WL 4086517 at *3–4 

(D.Colo. Sept. 16, 2012) (plaintiff need not prove 
civil conspiracy to establish liability under 
CRS § 13-21-111.5(4); evidence of an express 
agreement to act jointly is unnecessary); Gold 
Peak Homeowners Ass’n, No. 2010CV3106, 
2012 WL 8898470 at *2 (“acting in concert” 
liability under CRS § 13-21-111.5(4), as construed 
in Resolution Tr. Corp. v. Heiserman, 898 P.2d 
1049 (Colo. 1995), and civil conspiracy liability, 
as described in Nelson v. Elway, 908 P.2d 102, 
106 (Colo. 1995), are separate and distinct legal 
theories).
20. Resolution Tr. Corp., 898 P.2d at 1054 (a 
year after abrogating the joint and several 
liability doctrine for joint tortfeasors, the 
“General Assembly reinstated the application of 
joint and several liability to its original domain 
at common law, i.e., actions in concert”).
21. Id. at 1057. 
22. Id. at 1054–57 (holding that “both negligent 
and intentional acts are sufficient to give rise 
to joint liability” under CRS § 13-21-111.5(4) 
1056). See also Jones v. Estate of Brady ex rel. 
Brady, No. 10-CV-00662-WJM-BNB, 2011 U.S. 
Dist. LEXIS 140731 at *18, 2011 WL 6096303 at 
*5 (D.Colo. Dec. 7, 2011) (noting that Heiserman 
held that a defendant can be jointly liable under 
CRS § 13-21-111.5(4) for negligent conduct and 
need not conspire to do something wrongful to 
be liable under the statute).
23. For further discussion, see infra notes 26 
and 27.
24. See Church, No. 11-cv-02632-CMA-MEH, 
2012 U.S. Dist. LEXIS 132002 at *11–13, 2012 WL 
4086517 at *3–4 (plaintiff need not prove civil 
conspiracy to establish liability under CRS § 
13-21-111.5(4)); accord Ziegler v. Inabata of Am., 
Inc., 316 F.Supp.2d 908, 918 (D.Colo. 2004). 
See also Gold Peak Homeowners Ass’n, No. 
2010CV3106, 2012 WL 8898470 at *2 (statutory 
“acting in concert” liability under CRS § 13-21-
111.5(4) and civil conspiracy are separate and 
distinct legal theories).
25. CJI-Civ. 27:1 (2020).
26. See, e.g., Pittman v. Larson Distrib. Co., 
724 P.2d 1379, 1390 (Colo.App. 1986) (holding 
the general rule that a corporation and its 
employees do not constitute “two or more 
persons” as required for a civil conspiracy did 
not apply to this action against a corporation 
and two of its employees because the 
evidence supported an inference that alleged 
co-conspirators’ real purpose for changing 
plaintiff’s contract was to “put him in his place” 
relative to one co-conspirator and not to serve 
a legitimate corporate objective). Cf. Semler 
v. Hellerstein, 428 P.3d 555, 563 (Colo.App. 
2016) (suggesting that general rule would not 
apply to attorneys who act for their personal 
gain or who act outside the scope of their legal 
representation). 
27. See Lockwood Grader Corp. v. Bockhaus, 
270 P.2d 193, 196 (Colo. 1954) (in rejecting a 
civil conspiracy claim, finding that a corporate 
employee cannot conspire with a corporate 
employer because “one person cannot conspire 
with himself”).
28. Countryside Cmty. Ass’n, No. 12CA1568, 
slip op. at 21–24. See also Kilbride Invs. Ltd. 
v. Cushman & Wakefield of Pa., Inc., 294 
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F.Supp.3d 369, 378–79 (E.D.Pa. 2018) (employer 
may be vicariously liable for its employee’s 
participation with a third party in a civil 
conspiracy); Hamm v. Thompson, 353 P.2d 
73, 76 (Colo. 1960) (holding that a principal/
employer’s liability is joint and several with 
an agent/employee tortfeasor if the agent/
employee is the sole actor and the liability has 
as its sole basis respondeat superior, citing 
Granquist v. Crystal Springs Lumber Co., 1 So.2d 
216, 218 (Miss. 1941)).
29. Because insurance coverage may be 
excluded for a civil conspiracy claim due to the 
harm’s “intentional” nature, it may be wise to 
avoid a superfluous civil conspiracy claim.
30. See generally Hess, supra note 1 at § 74:40 
(discussing recommendations for persons 
considering board service).
31. https://www.caionline.org/LearningCenter/
Education-for-Managers/state-credit/Pages/
Colorado.aspx.
32. CRS § 38-33.3-209.6. Sometimes an 
association’s D&O insurance program will 
include such educational programs or 
reimbursement for their costs.
33. See generally Hess, supra note 1 at § 74:39 
(discussing a “best practices” approach when 
dealing with conflicts).
34. See CRS § 7-128-501(3)(c) (if a conflicting 
transaction is “fair” to association, it is not void, 
voidable, or sanctionable if certain conditions 
are met).
35. Many of these possible conflicts are 
catalogued in Sandgrund et al., supra note 4.
36. See Sapakoff, “Liability During Development 
and the Period of Declarant Control,” in 
6A Home Owner Associations and PUDs § 
9A.07[2] (Matthew Bender 1999) (describing 
multiple conflicts relating to assessments). 
Similarly, board members not appointed by the 
developer may prefer to not budget adequately 
or to not increase assessments as association 
expenses and maintenance needs increase, 
so as to protect owners from this financial 
burden, especially owners on fixed incomes. 
This problem was highlighted in news coverage 
of the recent collapse of the Champlain Towers 
South in Surfside, Florida, noting that: 

For years, industry insiders have pointed 
out that although directors and officers are 
responsible for maintaining the property, 
most unit owners are notoriously unwilling 
to see their housing costs go up now to 
sock away funds for repairs in the future. 
Why, they ask, should they pay today 
so someone else can have a new roof 
long after they’ve moved out? Yet that 
is precisely what they are expected to 
do. Somehow, dozens, hundreds or even 
thousands of owners are supposed to 
overcome their self-interest and collective-
action problems and commit to maintaining 
their private infrastructure in perpetuity.

McKenzie, “Climate change could cost 
condo boards billions. They aren’t ready for 
it.,” Wash. Post (July 2, 2021), https://www.
washingtonpost.com/outlook/surfside-condo-
climate-change-cost/2021/07/01/b6699a98-
da76-11eb-9bbb-37c30dcf9363_story.html.

37. For example, a developer could fail 
to ensure that windows are properly 
flashed during construction per the plans, 
specifications, and/or building code, and then 
address the defective work by temporarily 
caulking the joints, leaving the association the 
responsibility and expense of inspecting and 
repairing the caulking annually as it weathers 
and deteriorates.
38. A board not appointed by the developer 
may defer the cost of needed maintenance, 
repairs, replacement, and improvements to 
subsequent owners.
39. Management companies and their 
personnel should note Caprer v. Nussbaum, 825 
N.Y.S.2d 55, 70 (N.Y.App.Div. 2006), where the 
court held, “One who aids and abets a breach 
of a fiduciary duty is liable for that breach as 
well, even if he or she had no independent 
fiduciary obligation to the allegedly injured 
party, if the alleged aider and abettor rendered 
‘substantial assistance’ to the fiduciary in the 
course of effecting the alleged breaches of 
duty.” (internal citations omitted).
40. Consider, for example, when and whether 
a developer-appointed board member should 
disclose to the developer information helpful to 
the developer’s litigation interests, but adverse 
to the association’s interests—for example, 
providing the developer notice of a defect 
manifestation, which the developer could 
potentially later use as evidence to support a 
statute of limitations (SOL) defense under CRS 
§ 13-80-104(1)(a) and (b), if the SOL was not 
tolled.
41. CRS § 7-128-501(3)(b)–(c).
42. The Colorado Court of Appeals, in an 
unpublished opinion, affirmed a judgment 
for the plaintiff owner association arising 
from a claim that the developer-appointed 
board breached its fiduciary duties to collect 
assessments and fund adequate reserves 
from the developer and affiliated entities 
and persons, including by failing to assess 
lots owned by a related entity. Summit View 
Subdivision Homeowners Ass’n v. Summit View 
Dev., LLC, Nos. 11CA0753 and 11CA0754, slip 
op. at 7–8, 2012 Colo. App. LEXIS 1113, 2012 WL 
2855617 (Colo.App. July 12, 2012) (not selected 
for official publication).
43. See CRS § 38-33.3-209.5(1)(b)(VII) and 
(VIII) (authorizing associations to adopt 
“policies, procedures, and rules concerning . . . 
[p]rocedures for addressing disputes arising 
between the association and unit owners,” 
among other matters). Generally, internal 
dispute mechanisms adopted by private 
organizations must be exhausted before 
initiating litigation, even if membership in the 
organization is involuntary. See, e.g., Bd. of 
Cty. Comm’rs of La Plata Cty. v. Moga, 947 P.2d 
1385, 1391 (Colo. 1997) (noting that, generally, 
party must exhaust administrative remedies to 
prevent piecemeal application for judicial relief, 
avoid unwarranted interference by the judiciary 
in the administrative process, and conserve 
judicial resources). See also Christensen v. Mich. 
State Youth Soccer Ass’n, 553 N.W.2d 638, 640 
(Mich.App. 1996) (noting that where a private 
association provides reasonably effective 

means of resolving controversies, and there 
is no evidence of an association’s fraudulent 
treatment of the complaining member by 
association, courts should not interfere).
44. CRS § 38-33.3-303.5(1)(a) and (b). The 
statute is unclear whether it applies to claims 
against both current and former executive 
board members. Cf. Gold Peak Homeowners 
Ass’n, No. 2010CV3106 (declining to apply 
CDARA to claims against certain defendants 
arising out of their capacities as developer-
appointed board members) (trial verdicts).
45. For an extensive discussion of the legal 
issues attendant to such conversions and 
suggestions for mitigating related legal 
risks, see Sandgrund et al., “Mitigating 
Potential Condo Conversion and Renovation 
Construction Defect Liabilities—Part 1,” 48 Colo. 
Law. 28 (Apr. 2019) and —Part 2, 48 Colo. Law. 
40 (May 2019).
46. CRS §§ 12-10-501(3)(b)(I)(A), -502, and 
-504.
47. CRS § 38-33.3-116(2). 
48. A D&O policy may define a wrongful act 
as “any actual or alleged act, error, omission, 
misstatement, misleading statement or breach 
of duty or neglect,” but such policies generally 
exclude coverage for wrongful employment 
practices (for which separate coverage is 
available) or for the violation or breach of a 
collective bargaining agreement. See, e.g., Hale 
v. Travelers Cas. And Sur. Co. of Am., 2015 WL 
6737904 at *2 (M.D.Tenn. 2015) (quoting such 
a policy).
49. See Grund et al., 8 Colorado Personal Injury 
Practice: Torts and Insurance 3d at § 54:11 
(Thomson West 3d ed. Dec. 2020 update).
50. D&O and E&O coverages vary greatly. In 
general, D&O coverage indemnifies directors 
and officers against certain wrongful acts 
and may reimburse employing entities who 
themselves are required to indemnify these 
directors and officers, while E&O coverage 
protects the employing entity directly against 
liability for its own conduct and that of 
its directors, officers, and employees. See 
generally Fera, ed., Investment Management 
Compliance Guide, “Directors and Officers/
Errors and Omissions Liability Insurance,” 2018 
WL 7983129 at ¶ 472 (June 2018 Supp.).
51. Id.
52. Id.
53. Insurance against bodily injury includes 
policy limits protection against not just 
the common trip-and-fall liability, but also 
against more profound disasters such as the 
recent collapse of the Champlain Towers 
South in Surfside, Florida.  This catastrophe 
has already turned into a finger-pointing 
affair among the former and current board 
members, consulting design professionals, 
and others revolving around earlier disputes 
regarding the cost and scope of recommended 
remediation of structural distress and resulting 
unit owner assessments. See Baker and de 
Freytas-Tamura, “Infighting and Poor Planning 
Leave Condo Sites in Disrepair,” N.Y. Times 
(July 1, 2021) (“The deferred maintenance 
and inadequate savings at the Champlain 
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Towers building are common dilemmas at 
condo associations across the country, where 
volunteer board members, sometimes with 
little expertise in financing or maintenance, 
find themselves dealing with vicious infighting 
with neighbors and pressures to keep dues 
low.”), https://www.nytimes.com/2021/07/01/
us/condo-associations-surfside-collapse.
html?action=click&module=Top%20
Stories&pgtype=Homepage.   
54. See CRS § 7-128-402(2) (“No director 
or officer shall be personally liable for any 
injury to person or property arising out of a 
tort committed by an employee unless such 
director or officer was personally involved 
in the situation giving rise to the litigation 
or unless such director or officer committed 
a criminal offense in connection with such 
situation.); Snowden v. Taggart, 17 P.2d 305, 
307 (Colo. 1932) (“To permit an agent of a 
corporation, in carrying on its business, to 
inflict wrong and injuries upon others, and 
then shield himself from liability behind his 
vicarious character, would often both sanction 
and encourage the perpetration of flagrant 
and wanton injuries by agents of insolvent and 
irresponsible corporations.”); accord Hoang 
v. Arbess, 80 P.3d 863 (Colo.App. 2003). Cf. 
Bowery 263 Condo. Inc. v D.N.P. 336 Covenant 
Avenue LLC, 95 N.Y.S.3d 35, 36 (N.Y.App.Div. 
2019) (breach of fiduciary duty claim properly 
asserted against developer-controlled board’s 
sole member if he either participated, directed, 
controlled, approved, or ratified the challenged 
conduct where he “received notice of defects, 
failed to address them properly, and concealed 
known defects, which resulted in the creation 
of hazardous conditions”).
55. See 3 CCR § 702-2:2-4-1 (special regulations 
applicable to surplus lines carriers).
56. See Hess, supra note 1 at § 74:46 
(discussing studies of the frequency of 
monetary versus non-monetary D&O claims).
57. Such decisions warrant consultation with 
insurance and legal counsel because sometimes 
seemingly innocuous claims later blow up, and 
a failure to timely report the claim may bar 
coverage.
58. See Hess, supra note 1 at § 74:46 
(discussing who should qualify as an insured 
under a D&O policy and other coverage 
aspects).
59. Id.
60. Id. See also Appleman et al., 13-100 
Appleman on Insurance Law & Practice Archive 
§ 100.3(C) (LexisNexis 2d ed. 2011). 
61. See id. 
62. Id. at § 100.3(A).
63. The limitations period may sometimes 
be equitably extended under the adverse 
domination theory, among other grounds. 
See, e.g., Wing v. Buchanan, 533 F. App’x 
807, 811 (10th Cir. 2013) (applying Utah law, 
noting “adverse domination” doctrine may bar 
statute of limitations defense where culpable 
directors and officers dominated an aggrieved 
corporation as they “can hardly be expected 
to sue themselves or to initiate any action 

contrary to their interests” (quoting FDIC v. 
Appling, 992 F.2d 1109, 1115 (10th Cir.1993))); 
Alexander v. Sanford, 325 P.3d 341, 359 (Wash.
App. 2014) (applying adverse domination 
doctrine to homeowners’ concealment 
claims against former board members for 
failing to advise homeowners of “consistently 
reported construction problems” and related 
investigation).
64. See CRS § 13-80-101(1)(f) (three-year 
limitations period for breach of trust or 
fiduciary duty); CRS § 13-80-108(6) (accrual of 
cause of action for breach of trust). See also 
Colburn v. Kopit, 59 P.3d 295, 296–97 (Colo.
App. 2002) (breach of fiduciary duty claim 
accrues when the claimant knows of facts 
that would put a reasonable person on notice 
of the nature and extent of an injury and that 
the injury was caused by another’s wrongful 
conduct, citing Jones v. Cox, 828 P.2d 218, 
223–24 (Colo. 1992)). In an unpublished 
opinion, the Colorado Court of Appeals 
affirmed a district court’s application of the 
statute’s three-year limitations period in CRS 
§ 13-80-101(1)(f) to a claim that the developer-
appointed board members breached their 
duties to collect assessments and reserves from 
themselves and affiliated entities and persons. 
Summit View Subdivision Homeowners Ass’n, 
Nos. 11CA0753 and 11CA0754, 2012 Colo. App. 
LEXIS 1113, 2012 WL 2855617. See also Vill. W. 
at Centennial Owners Ass’n v. KB Home Colo., 
Inc., No. 2013CV31232, slip op. at 7–8 (Arapahoe 
Cty. Dist. Ct. Sept. 14, 2015) (rejecting 
argument that breach of fiduciary duty claims 
arising from condominium’s development 
are necessarily subject to the real property 
limitations period, CRS § 13-80-104); Fairways 
at Buffalo Run Homeowners Ass’n v. Fairways 
Builders, Inc., No. 2016CV30393, slip op. at 7–8 
(Adams Cty. Dist. Ct. Apr. 17, 2017) (finding that 
breach of contract claims based on alleged 
failures to levy and collect assessments are not 
subject to CRS § 13-80-104’s statute of repose  
and that breach of fiduciary duty claims were 
only subject to this repose statute to the extent 
they related to alleged deficiencies in design, 
planning, supervision, inspection, construction, 
or observation of construction).
65. Appleman et al., supra note 60 at § 
100.3(A)(2).
66. See generally Lockwood, Law of Corporate 
Officers and Directors: Indemnification and 
Insurance at § 3:18 (Thomson Reuters Nov. 
2020 update) (discussing “accepted general 
practice today” of indemnifying board directors 
against liabilities arising from their service). See 
also CRS § 7-129-108 (nonprofit corporation 
may purchase and maintain insurance on behalf 
of a person who is or was a director/board 
member, officer, employee, fiduciary, or agent).
67. CRS § 38-33.3-302(m).
68. See generally the Nonprofit Act: CRS 
§§ 7-129-101 (indemnification definitions), 
-102 (authority to indemnify directors), -103 
(mandatory indemnification of directors), 
-104 (advance of expenses to directors), -105 
(court-ordered indemnification of directors), 
-106 (determination and authorization 
of indemnification of directors), -107 

(indemnification of officers, employees, 
fiduciaries, and agents), -108 (insurance), -109 
(limitation of indemnification of directors), -110 
(notice to voting members of indemnification 
of director). See also the Corporation Act, CRS 
§§ 7-109-101 et seq. (addressing corporate 
indemnification of directors and others); and 
see CRS § 7-40-104 (nonprofit board members 
have the benefit of the limitations on personal 
liability as provided for in CRS § 7-108-403).
69. CRS §§ 38-33.3-112 and -113.
70. Cf. Bd. of Trs. of the Gates of Greenwood 
Home Owners’ Tr. v. Gates of Greenwood, 
LLC, 2014 Mass. Super. LEXIS 12 at *1, 2014 
WL 861307 at *1 (Mass.Sup.Ct. Feb. 6, 2014) 
(condominium developer’s third-party claims 
against unit owners based on declaration’s 
indemnity provisions properly stricken as void 
as a matter of public policy where developer 
drafted the governing documents while serving 
as community’s sole trustee). 
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L
ike the 2020 session, this year’s leg-

islature was largely defined by its 

postponement by and response to 

the COVID-19 pandemic. The 2021 

Colorado General Assembly began cautiously 

as the virus spread unabated, ramped up as 

vaccines brought case numbers under control, 

and ended with a historic number of bills 

adopted when it adjourned its regular session 

on June 11. For its part, the CBA had a prolific 

and successful year at the legislature with six of 

its priority bills already signed into law.

Governor Polis had until July 11 (30 days from 

the adjournment of the General Assembly) to 

take action on the 2021 bills. In a typical year, 

this deadline would be in early June. Accord-

ingly, at the time this article was prepared for 

publication, executive action on a number of 

bills remained outstanding. Therefore, a more 

comprehensive discussion of the legislative 

session will be included in a subsequent Col-

orado Lawyer issue. 

A Historic Session 
Concerned about a potential wave of post-hol-

iday coronavirus infections, the legislature 

postponed the bulk of its session in hopes of 

reduced case numbers and the prospect of a 

vaccine. The legislature temporarily convened 

for just three days in mid-January to address 

only a handful of pressing issues and then tem-

porarily adjourned for five weeks, reconvening 

on February 16. The legislature, empowered by 

last year’s Colorado Supreme Court decision 

in In re Interrogatory on House Joint Resolution 

20-1006,1 paused its constitutionally limited 

120-day session, recapturing time that would 

have otherwise been lost during its temporary 

adjournment. It was thus able to push back its 

final adjournment from early May to mid-June. 

Social distancing, masking, and plexiglass 

separating legislators’ desks fundamentally 

changed how the capitol building operated. 

Lobbyists and members of the public navigated 

a new world of virtual committee hearings 

and virtual legislative meetings. As Colorado’s 

vaccination rates climbed through the spring, 

day-to-day work at the capitol slowly started 

The CBA’s 2021 
Legislative Session 

in Review
BY  A N DR E W  W H I T E  

This article provides an overview of the CBA’s legislative efforts during the Colorado General Assembly’s 2021 session. 
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to feel closer to normal with the resumption of 

in-person meetings and committee hearings.

Despite the session’s disjointed and socially 

distanced start, the legislature placed a remark-

able volume of legislation on the governor’s 

desk—503 of 623 bills introduced. This represents 

the greatest number of bills passed by the 

legislature in the past four years and includes 

significant legislation relating to criminal justice 

reform, affordable housing, tenants’ rights, 

expanding fee funding for transportation, 

creating a state-based health insurance option, 

and modifying marijuana regulation. 

 

The CBA’s Voice was Heard
CBA members met the challenges of the 2021 

session head-on and made our voice heard. The 

CBA kept busy making its mark on legislation by 

meeting with legislators and stakeholders and 

testifying on legislation. And the CBA’s sections 

and committees reviewed all 623 bills introduced 

by the legislature. Ultimately, the CBA, under the 

direction of the Legislative Policy Committee, 

actively lobbied 44 bills. Our members and 

lobbying team participated in hundreds of 

legislative meetings and legislator pull-asides, 

and they made 53 appearances before legislative 

committees to provide testimony. Despite the 

constraints caused by the pandemic, CBA 

members were an active presence at the capitol.

Of the 44 bills that the CBA actively lobbied, it 

proposed and drafted six. Each of these bills was 

shepherded by a bipartisan group of sponsors, 

and each was adopted by the legislature without 

objection. These six bills are summarized below.

HB 21-1004: Colorado Uniform Electronic 
Wills Act 
During the COVID-19 pandemic, CBA’s estate 

planning and elder law practitioners recognized 

the difficulty of executing wills while adhering to 

social distancing orders. While the governor and 

secretary of state adopted executive orders and 

temporary rules to allow for remote notarization 

of wills and codicils, those temporary measures 

could not be extended past December 31, 2020. 

Recognizing the continued need to execute 

wills and codicils, estate planning experts from 

the CBA worked to adapt the Uniform Electronic 

Wills Act, adopted by the national Uniform Law 

Commission in 2019, and drafted HB 21-1004 to 

conform the Uniform Act to Colorado statutes. 

As one of the handful of bills the legislature 

considered during its brief January 13 to 15 

session, HB 21-1004 passed in a remarkable 

three days. The governor signed the bill into 

law on January 21. It was one of the first laws 

of the 2021 session enacted.

HB 21-1031: Continuing Jurisdiction of the 
Trial Court During Family Law Appeals 
In January 2020, the Colorado Supreme Court 

issued a decision holding that trial courts were 

not authorized by statute to exercise continuing 

jurisdiction to modify parenting orders during 

the pendency of appeals in In re the Parental 

Responsibilities of W.C.2 Before W.C., Colorado 

attorneys and judges generally understood that 

family courts had continuing jurisdiction to issue 

modification orders in four areas when an appeal 

is pending: parenting time, decision-making 

responsibility, child support, and maintenance. 

CBA family law practitioners drafted and 

recommended HB 21-1031 to revest this con-

tinuing jurisdiction with the trial court. The 

governor signed the bill into law on May 7. 

HB 21-1124: Expand the Ability to Conduct 
Business Electronically 
CBA’s business law practitioners make regular 

recommendations on Colorado’s corporate 

code so that Colorado law reflects the business 

community’s needs and incorporates best 

practices. Before the adoption of HB 21-1124, 

the Colorado Business Corporation Act required 

notices under its provisions to be provided in a 

tangible form. The bill allows for businesses and 

notice recipients to offer and request electronic 

notice. 

Similarly, shareholder meetings under 

the Colorado Business Corporation Act were 

required to be held, nominally, “at a place.” 

This language implied that at least some 

participants needed to attend in person. HB 

21-1124 removes this provision and allows for 

shareholder meetings to be held virtually by 

video and/or telephonic participation. While 

this change was under consideration before 

COVID-19, the pandemic highlighted the need 

for businesses to have greater flexibility in 

conducting shareholder meetings, particularly 

during times of social distancing. 

The governor signed the bill into law on 

April 19.3

SB 21-162: Colorado Uniform Trust Code 
Part 5 
In 2018, the legislature adopted in SB 18-180 the 

most recent update to the Colorado Uniform 

Trust Code, except for part 5, which was left out 

because trust and estate practitioners and other 

stakeholders did not reach consensus regarding 

creditor access to trust assets. Following two 

years of stakeholder meetings and committee 

work, CBA members reached agreement and 

drafted SB 21-162 for consideration by the 

legislature. 

The governor signed the bill into law on May 

21, updating this final section of the Colorado 

Uniform Trust Code.

SB 21-171: Uniform Fiduciary Income and 
Principal Act 
In 2019, the Unform Law Commission adopted 

the Uniform Fiduciary Income and Principal Act 

(UFIPA), an update to the Uniform Principal 

and Income Act (UPIA), which the legislature 

enacted in 2000 in HB 00-1326. As compared to 

UIPA, UFIPA updates and modernizes the law to 

reflect modern trust accounting practices that 

place greater emphasis on flexibility, notably the 

trend toward total return investment strategies. 

CBA trust and estate practitioners spent 

several years adapting UFIPA to Colorado 

statutes and proposed SB 21-171, which differs 

from the Uniform Act to the extent the bill 

preserves existing aspects of the law to avoid 

adversely affecting trust instruments that were 

based on prior versions of UPIA. 

The governor signed the bill into law on 

May 17.

SB Bill 21-195: Notarization of Certain 
Probate Documents 
CBA elder law practitioners brought forward 

a proposal to align execution requirements of 

non-testamentary probate instruments with 

those of wills. In 2009, the legislature updated 

execution requirements for wills, allowing for 

either notarization or witnessing, in HB 09-1287. 
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However, the legislature did not similarly address 

the execution of living wills, organ donation 

forms, or medical powers of attorney that 

contain declarations regarding life sustaining 

procedures. SB 21-195 enables Coloradans to 

execute these probate instruments by either 

notarization or witnessing, thus simplifying 

and standardizing execution requirements. 

The governor signed the bill into law on 

May 7.

Thanks to Our Partners
The CBA’s productive 2021 legislation session 

resulted from the hard work of its members and 

legislators. The CBA extends a sincere thanks 

to the sponsors of our legislative agenda for 

ushering our bills successfully to Governor Polis:

 ■ HB 21-1004: Representatives Marc Snyder 

and Matt Soper, and Senators Bob Gardner 

and Pete Lee

 ■ HB 21-1031: Representatives Lindsey 

Daugherty and Dan Woog, and Senators 

Pete Lee and Bob Gardner

 ■ HB 21-1124: Representatives Shannon 

Bird and Matt Soper, and Senator Pete Lee

 ■ SB 21-162: Senator Bob Gardner, and 

Representatives Marc Snyder and Matt 

Soper

 ■ SB 21-171: Senator Bob Gardner, and 

Representatives Marc Snyder and Matt 

Soper

 ■ SB 21-195: Senator Tammy Story, and 

Representatives Marc Snyder and Matt 

Soper

CBA’s effectiveness is due in no small part to 

countless hours devoted by dozens of volunteer 

members who draft CBA-priority bills, analyze 

hundreds of other bills as they are introduced, 

participate in legislative meetings, and testify 

at the legislature. The CBA is also fortunate to 

have contract lobbyists Heidi Wagner Morgan 

and Amber Valdez doggedly working on our 

behalf as our day-to-day voices at the capitol. 

Conclusion
While the 2020 legislative session was unprec-

edented and extraordinary, the 2021 legislative 

session ably followed suit. Every legislative 

meeting CBA members attended was by video 

or telephone, and most of the 53 times that CBA 

members testified before legislative committees 

they did so remotely via video. Despite these 

unique circumstances and the limitations of 

remote participation, CBA members rose to the 

challenge and achieved unanimous adoption 

of each of our priority bills. And undeterred 

by a peculiar 2021 legislative session, CBA 

members are already at work crafting our 2022 

legislative agenda.  

NOTES

1. In re Interrogatory on House Joint Resolution 20-1006, 2020 CO 23.
2. In re Parental Responsibilities of W.C., 456 P.3d 1261 (Colo. 2020).
3. HB 21-1124 is discussed in detail in Lidstone and Loewenstein, “2021 Amendments to Statutes 
Governing Colorado Entities—Expanding the Ability to Conduct Business Activities Electronically,” 
50 Colo. Law. 24 (Aug./Sept. 2021), https://cl.cobar.org/features/2021-amendments-to-statutes-
governing-colorado-entities.

Andrew White is the CBA director 
of legislative relations. Readers are 
encouraged to contact him to receive 
periodic email updates during the 
legislative session or any time they 

would like more information about bills or 
other legislative matters that may relate to or 
affect the legal profession and the practice of 
law—(303) 824-5309, awhite@cobar.org. 
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The COVID-19 
Eviction Impact

BY  A DA M  J.  E S PI NO S A  A N D  JAVON  QUA R L E S

This article examines recent changes to eviction procedures resulting from the COVID-19 pandemic. 

T
he COVID-19 pandemic has had 

devastating impacts worldwide. 

The United States alone has seen 

over 600,000 deaths so far from its 

ravages,1 and our government has spent billions 

to address the pandemic’s health and economic 

consequences. Recognizing the importance 

of keeping people housed and at home, local, 

state, and federal governments have passed laws, 

entered health orders, and issued executive orders 

to stem the human and economic harms from 

COVID-19. Evictions in particular have been 

a focus of local and national efforts to address 

pandemic injuries. These efforts have resulted 

in three primary sources of protections: the 

CARES Act,2 state and local executive orders, 

and Centers for Disease Control and Prevention 

(CDC) orders. These protections are often referred 

to as eviction moratoriums or bans but are more 

accurately described as a patchwork of partial 

moratoriums. This article examines the current 

eviction protections resulting from COVID-19 

and the future of evictions in Colorado. 

The Eviction Dilemma
Housing has always been a major issue in the 

United States because it is a basic necessity, and 

the lack of housing leads to negative outcomes 

including increased health care costs, increased 

crime, job loss, and disrupted education for 

children whose families are evicted.3 Despite 

these costly outcomes, those facing eviction are 

not given comparable legal protections to those 

who are accused of a crime. For example, most 

tenants facing eviction must represent them-

selves in court and hope for the best outcome.4 

In fact, in fiscal year 2018, 97% of all responding 

parties in a county court civil action in Colorado 

went unrepresented,5 a large number of which 

were parties to an eviction.6 Due to the legal 

system’s complexity and practical challenges 

facing the socioeconomically disadvantaged, 

many simply do not show up to their eviction 

proceedings at all.7

COVID-19 has exacerbated these problems 

by putting many out of work. Throughout 2020, 

Colorado businesses were shuttered as the 

state came under stay-at-home orders. Bars, 

restaurants, schools, and gyms, among other 

types of businesses, had to close or significantly 

reduce their operations. Without work and with 

limited unemployment compensation benefits, 

many tenants faced difficulties paying rent. At 

the same time, they were legally mandated to 

stay home. The situation put both tenants and 

landlords in a difficult spot. Landlords needed 

rental income to survive, but many recognized 

that it would not be socially responsible to 

leave tenants homeless and exposed during a 

worldwide health crisis.

The Pre-COVID-19 Eviction Process 
Eviction can be a cumbersome and confusing 

process for all involved—landlords, tenants, 

and even attorneys. Even the statutory term 

that describes the eviction process, “Forcible 

Entry and Detainer,” can be confusing to parties. 

The law requires due process for tenants facing 

eviction, which includes serving specific notices 

and demands and scheduling a hearing and trial, 

FEATURE  | REAL ESTATE LAW
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and these components can be time-consuming. 

Before the COVID-19 executive orders discussed 

below were issued, Colorado landlords were 

generally required to give tenants a 10-day 

written notice of any default for nonpayment 

of rent.8 The 10-day notice also served as a cure 

period for tenants. Following this period and 

without a cure by the tenant, a landlord could 

file a complaint, issue a summons, schedule 

a hearing, and have a trial. This process could 

take anywhere from a couple of weeks to a 

few months. 

If the landlord prevailed at trial or the 

tenant failed to appear or file an answer by 

the scheduled return date, the judge entered 

a judgment for possession for the landlord 

and ordered a writ of restitution to issue 48 

hours after entry of the judgment.9 The writ of 

restitution is the court order permitting the 

landlord, with the assistance of the local sheriff, 

to remove the tenant from the premises. The 

48-hour window allows the tenant to vacate 

rented premises voluntarily and avoid the 

forcible removal.10 However, when tenants do 

not voluntarily vacate, scheduling a forcible 

removal can add days and sometimes weeks 

to the eviction process, because evictions are 

not typically a sheriff’s highest priority. 

This extended timeline has made pursuing 

evictions very costly for landlords, who carry 

the expenses of the property until the tenant 

is removed. Assuming a quick process of two 

months and an average rent of $1,400 per 

month, a landlord stands to lose at least $2,800 

in lost rent plus legal fees incurred by pursuing 

a formal eviction. Accordingly, landlords may 

choose to negotiate with tenants rather than 

pursue legal action. 

Eviction-Related Orders
COVID-19 changed many aspects of life, and the 

process for pursuing eviction was not exempted. 

All levels of government implemented changes 

in processing evictions that were based on 

public health grounds, the idea being that 

increased homelessness as a result of job loss 

or mounting health care expenses would only 

exacerbate exposure to the disease. 

Governor Polis issued Executive Order D 

2020 101 on June 13, 2020, which suspended 

the 10-day notice requirements of CRS §§ 38-

12-204(1), 38-12-204.3(2), and 13-40-104(1)(d) 

and replaced them with a 30-day notice require-

ment.11 This temporary order was subsequently 

amended and extended several times in 30-day 

increments. The amendments retroactively 

applied the eviction order to March 10, 2020, 

the date the governor initially declared a state 

of emergency.12

On a national level, the CDC issued an 

Eviction Order (CDC Order) that resulted in 

a partial moratorium on residential evictions 

based on nonpayment of rent. That order 

became effective on September 4, 2020, and 

has been extended several times, and as of this 

writing was scheduled to expire July 31, 2021.13 

The moratorium was issued in accordance with 

the Public Health Service Act, which allows the 

Department of Health and Human Services 

Secretary to take measures to prevent the entry 

and spread of communicable diseases from 

foreign countries into the United States and 

between US states and US territories.14 The CDC 

Order serves as a floor and does not  prevent 

jurisdictions from providing more stringent 

protection for residents facing evictions. 

The CDC Order halts evictions for covered 

persons, meaning any tenant, lessee, or resi-

dent of a residential property who provides 

a declaration under penalty of perjury that: 

(1) the individual has used best efforts to 

obtain all available government assistance 

for rent or housing;

(2) the individual either expects to earn 

no more than $99,000 in annual income 

for calendar year 2020 (or no more than 

$198,000 if filing a joint tax return), was not 

required to report any income in 2019 to the 

US Internal Revenue Service, or received an 

economic impact payment (stimulus check) 

pursuant to CARES Act § 2201;

(3) the individual is unable to pay full rent 

or make a full housing payment due to 

substantial loss of household income, loss 

of compensable hours of work or wages, 

a layoff, or extraordinary out-of-pocket 

medical expenses;

(4) the individual is using best efforts to 

make timely partial payments that are as 

close to the full payment as the individual’s 

circumstances may permit, taking into 

account other nondiscretionary expenses; 

and

(5) eviction would likely render the indi-

vidual homeless, or force the individual 

to move into and live in close quarters in 

a new congregate or shared living setting, 

because the individual has no other available 

housing options.

The CDC Order defines eviction as any 

action “to remove or cause removal of a covered 

person from residential property,” except for 

foreclosure on a home mortgage.15 

Colorado tenants and their lawyers should 

note that the protections listed above are not 

outright prohibitions on evictions but apply 

only to evictions for nonpayment of rent. 

Tenants may still be evicted for other reasons, 

including engaging in criminal activity while 

on the premises, threatening the health or 

safety of other residents, damaging or posing 

an immediate and significant risk of damage 

to property, violating any applicable building 

code or health ordinance, and violating any 

other contractual obligation other than timely 

payment of rent or a similar housing-related 

payment.16 Stated simply, tenants do not have 

free rein to conduct themselves unacceptably 

simply because of the pandemic. Landlords 

retain the right to manage their property as they 

see fit in accordance with lease agreements. 

The governor’s initial executive orders 

did not provide an absolute moratorium for 

nonpayment of rent, so they did not meet the 

floor set by the CDC Order. Initially, Colorado 

only required increased notice. But Governor 

Polis responded to the federal requirements by 

issuing Executive Order D 2020 202, requiring 

landlords to notify tenants in writing of the 

federal protections provided by the CDC Order 

before initiating eviction actions. This executive 

order was amended and extended again in 

Executive Orders D 2020 223, 227, and 255 

to be consistent with the CDC definition of 

“covered persons” listed above.17 Significantly, 

these amendments provided tenant protections 

above the CDC Order’s floor. For tenants who 

demonstrated financial hardship, Executive 

Order D 2020 227 prevented evictions based 

solely on violation of a contractual obligation 
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and against tenants who overstayed their 

rental term.18 

Governor Polis continued to issue executive 

orders with increased tenant protections on a 

regular basis through fall 2020. Although most 

of those orders have now expired, he reissued 

the order requiring landlords to provide a 30-

day notice before an eviction case can be filed 

when the basis for the eviction is nonpayment 

of rent. This new order, Executive Order D 2021 

088, was extended by orders D 2021 105, 110, 

and 120 and was set to expire 30 days from 

June 30, 2021.19  

Despite providing increased protections, the 

executive orders did not specify an enforcement 

mechanism. However, the CDC Order pro-

vides enforcement mechanisms under federal 

criminal and public health laws. Pursuant to 

18 USC § 3559, 42 USC § 271, and 42 C.F.R. § 

70.18, individual violators are subject to up to 

$250,000 in fines and/or one year in jail, and 

organizations can be fined up to $500,000 per 

event.20 

Legal Challenges
Many landlords have understandably opposed 

the partial eviction moratorium. While they 

are still entitled to recover losses in rent, they 

are forced to absorb the carrying costs of units 

with non-paying tenants. As a result, various 

landlord groups have brought federal challenges 

seeking to have the CDC Order struck down 

as unconstitutional. Essentially, the lawsuits 

claim that (1) the CDC Order restricts landlords’ 

right of access to the courts for purposes of 

eviction, and (2) the moratorium violates the 

Supremacy Clause and the 10th Amendment 

to the US Constitution.21 

The Department of Justice (DOJ) filed a 

brief opposing many of the legal claims and 

explained that the CDC Order does not prohibit a 

landlord from commencing a state court eviction 

proceeding, provided that the actual eviction 

does not occur while the order remains in 

effect. One of these cases, KBW Investment 

Properties v. Azar, was dismissed based on a 

stipulation between the DOJ, CDC, and the 

parties that affirmed the DOJ’s interpretation 

of the CDC Order.22 Subsequently, the CDC 

issued a Frequently Asked Questions (FAQ) 

document regarding the CDC Order, which 

also expressed that the CDC Order was not 

intended to prevent landlords from starting 

eviction proceedings.23 Curiously, the DOJ’s 

brief and the CDC’s FAQ make concessions 

that seem to contradict a strict reading of the 

CDC Order. More recently, in Terkel v. Centers 

for Disease Control, a Texas federal district court 

found that the CDC Order and partial eviction 

moratorium exceeded Congress’ powers under 

the Commerce Clause and the Necessary and 

Proper Clause of the US Constitution.24 The 

DOJ has appealed the Terkel decision to the US 

Court of Appeals for the Fifth Circuit.25 

On May 5, 2021, in Alabama Ass’n of Realtors 

v. U.S. Department of Health and Human Ser-

vices, Judge Friedrich of the US District Court 

for the District of Columbia granted plaintiff's 

expedited summary judgment motion and 

denied defendant's partial motion to dismiss 

and ordered that the nationwide eviction 

moratorium issued by the CDC be vacated. 

In doing so, Judge Friedrich found that the 

plain language of the Public Health Services 

Act, 42 USC § 264(a), did not grant the CDC 

the legal authority to impose a nationwide 

eviction moratorium.26 This decision was ap-

pealed, and the district court issued a stay of its 

own judgment pending appeal. The Alabama 

Association of Realtors asked the US Supreme 

Court to vacate the stay.27 On June 29, 2021, the 

Court denied the application to vacate the stay 

in a 5 to 4 decision. In his concurrence, Justice 

Kavanaugh agreed with the district court that the 

CDC exceeded its existing statutory authority 

by issuing a nationwide eviction moratorium 

but cited practical reasons for denying the 

request to vacate the stay, mainly that the CDC 

planned to halt the moratorium on July 31, 

2021.28 Judge Friedrich is just one of several 

federal judges weighing the validity of the CDC 

Order. The Northern District of Georgia and the 

Western District of Louisiana have both ruled, 

at least at the preliminary injunction stage, 

that the eviction moratorium is valid, further 

contributing to the split among the federal 

courts on the CDC Order’s validity.29  

While federal courts debate the issue, Col-

orado courts continue to allow eviction cases 

to be filed and, in some cases, litigated where 

the basis for the eviction does not involve 

nonpayment of rent or where tenants have 

not properly availed themselves of the CDC 

Order’s protections. Colorado courts are also 

allowing parties to raise the issues set forth in 

the federal litigation, but as of the time this 

article was published, no Colorado decision on 

the validity of the CDC Order has been issued. 

Practical Tips
Eviction cases are currently more complex than 

ever, so hiring an attorney, seeking co-counsel, 

or getting advice from an expert in the area is 

critical for both tenants and landlords. The fol-

lowing are tips for handling eviction situations.

For Landlords
Landlords considering an eviction should review 

the CARES Act, the CDC Order, and any new 

executive orders and legislation. Some orders 

may have expired. Landlords should also check 

for local court administrative and other orders 

regarding eviction cases. 

Common issues in eviction cases include 

failing to adhere to the notice requirements, such 

as those set forth by Colorado statutes or the 

CARES Act. While many CARES Act provisions 

expired on December 31, 2020, some courts 

have found that § 4024(c)(1) has not expired 

and requires a 30-day notice to a tenant in an 

eviction proceeding before filing a complaint 

with the court. A careful review of § 4024 will 

help determine if the property at issue is a 

CARES Act “covered dwelling”30 and, if it is, 

whether the 30-day notice is required.31 Also, 

many courts require a landlord to file a CARES 

Act affidavit to help the court determine if the 

property is a covered property under the Act. 

Because there are some inconsistencies among 

local courts on the applicability of § 4024(c)(1), 

the best practice is to review the local court’s 

procedural orders related to eviction matters 

and consider providing a 30-day notice if the 

property is a covered property under the Act. 

Other common issues in eviction cases relate 

to the CDC Order. Before providing notice to 

the tenant, the landlord should review the CDC 

Order to determine if it has been extended or if 

it is applicable. As mentioned above, the CDC 

Order provides residents in nonpayment of rent 
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cases certain protections if they qualify and avail 

themselves of the Order’s protections. As noted, 

the CDC Order was extended to July 31, 2021,32 

but it could potentially be extended again. The 

landlord also needs to consider the basis for 

the requested relief. If the basis is nonpayment 

of rent, the CDC Order would apply and could 

potentially be invoked by the tenant. But if the 

basis is a substantial violation or expiration of 

the lease term, the CDC Order would not be 

applicable. Accordingly, the landlord should 

consider all factual grounds for relief before 

beginning the eviction process. 

If the CDC Order applies, the landlord 

should determine if the tenant has provided 

the landlord or the court a signed CDC Dec-

laration. All residents over 18 years old are 

generally required to provide an executed CDC 

Declaration to avail themselves of CDC Order 

protections. While the requirement is to provide 

this declaration to the landlord, many courts 

have accepted CDC Declarations filed directly 

with the court or provided to landlord’s counsel. 

If a tenant provides a CDC Declaration, a party 

may seek a veracity hearing before the court to 

test the truth of the statements therein. While 

the CDC Order does not provide for this type 

of relief, some courts have permitted a veracity 

hearing in limited circumstances based on the 

filing of a motion or affidavit establishing good 

cause. And many courts require or accept CDC 

Order affidavits from a landlord that notifies the 

court when the landlord has received a CDC 

Declaration. This affidavit, like the CARES Act 

affidavit, can assist the court in determining the 

applicable legal authority and could result in a 

case moving forward more quickly.   

Finally, with the advent of virtual court 

hearings, proper notice to the parties is es-

sential. This includes notices required by local 

court rules and notices on how the parties can 

connect to the court through an online virtual 

platform or by telephone. Information on how 

to connect to the court virtually or by telephone 

is often found on the court’s website and can 

be obtained from the court clerk. Many courts 

require notice to parties in a case to include the 

virtual login and telephone contact information. 

As was common before COVID-19, the court 

will inquire whether the opposing party had 

proper notice of the hearing. Most courts now 

also ask if the opposing party was provided the 

virtual and telephone contact information for 

the hearing. These links and numbers may 

change periodically, so it is important to keep 

up with any changes.

For Tenants
Tenants must consider several issues when 

filing an answer in an eviction case. First, the 

tenant must determine when the answer is 

due. CRS § 13-40-110 requires an answer to be 

filed by the date and time of the return date. 

However, many courts have extended the time 

deadline for a party to file an answer and are 

not entering default judgments until after 5:00 

p.m. on the date of the scheduled return on 

the summons. Therefore, tenants must review 

local court procedures and the summons to 

determine the deadline for filing an answer. 

Further, due to the shift to virtual proceedings, 

some courts are accepting answers and motions 

to waive filing fees by email from pro se parties. 

Of course, counsel can continue to e-file their 

answers and other documents.

Resources for All
There are many resources for landlords and 

tenants in eviction matters. Foremost, attor-

neys and other providers may assist a party in 

an eviction case through the court self-help 

center,33 Colorado Legal Services,34 and the 

COVID-19 Eviction Defense Project.35 Ten-

ants and landlords can obtain assistance with 

finding financial help through agencies and 

organizations including local human services 

departments, the Department of Local Affairs, 

and various faith-based organizations. And 

programs such as the Temporary Rent and 

Utility Assistance (TRUA),36 the Emergency 

Housing and Assistance Program (EHAP),37 

and the Property Owner Preservation Program 

(POP)38 can help tenants and landlords directly 

with financial assistance.    

 

Going Forward
Evictions will remain a focus of many local, 

state, and federal leaders for some time as the 

landscape for eviction-related matters continues 

to change. When this article went to press, 

new programs, rule changes, and legislation 

were being contemplated and proposed to 

address issues in eviction matters. Proposals 

include requiring landlords to provide tenant 

resource information in the summons, man-

datory disclosures in eviction cases, longer 

notice periods, additional time for answers to 

be filed, additional cure timeframes, new default 

judgment procedures when a tenant appears 

in court on the summons return date, and 

additional time between the first appearance 

and trial.39 Many of these proposals are focused 

on providing more consistency, additional due 

process to tenants, and better court access. 

“
Because there are some 
inconsistencies among 

local courts on the 
applicability of 

§ 4024(c)(1), the best 
practice is to review the 
local court’s procedural 

orders related to 
eviction matters and 
consider providing a 
30-day notice if the 

property is a covered 
property under the Act.    

”
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While the outcome of the measures under 

consideration remains uncertain, it is fair to 

say that eviction practice prior to COVID-19 

has become more complex and will continue 

to evolve as we move forward.  
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Bar News is a monthly compilation of news from the CBA, including sections and committees, administration, and local and specialty bar associations. 
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YLD Photo Contest
The CBA Young Lawyers Division thanks everyone who participated in this year’s spring photo 

contest! The winning photos are displayed below. 

End-of-Term Celebration
On June 24, the CBA Executive Council, 

joined by some CBA/DBA/CLE staffers, 

gathered for dessert and drinks to mark 

the end of the 2020–21 term and thank 

outgoing members for their participation. 

1

2 3

1  First place: David B. 
Meschke, “Storm”—Moraine 
Park, Rocky Mountain National 
Park.
2  Second place: Christopher 
Reynolds, “Swainson’s Hawk”—
Gunbarrel.
3  Third place: Jade Lang, 
“Cherry Blooms”—Denver City 
and County Building.

1

2

1  CBA YLD representative Spencer Rubin 
displays his certificate (and cookie!) of 
appreciation.
2  CBA Executive Director Amy Larson 
congratulates outgoing CBA President 
Jessica Brown for a successful term.
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CONTRIBUTE
Bar News is always looking for pictures 
and descriptions of legal events 
happening throughout Colorado. 
Snapshots taken with a phone camera 
work great! To contribute pictures, simply 
email them to Jessica Espinoza-Murillo 
at jespinoza@cobar.org, and be sure to 
select the largest file size when prompted.

CJI’s Annual Membership Breakfast
The Colorado Judicial Institute bet that both the public health climate and the Colorado climate 

would allow for the return of its annual membership breakfast on June 8. Fortunately, the weather 

was perfect for the 75 guests who attended the early alfresco breakfast at the Cheesman Park 

Pavilion.

Pride, Juneteenth, and Liberation Picnic

Over 50 people attended the CBA’s Pride, Juneteenth, and Liberation picnic on June 16. The event 

was held outside Stanley Market in Aurora and featured live music, games, and a balloon artist.

Docket Bar Review
On June 23,  members of the DBA Docket 

Committee gathered for happy hour at the 

Dew Drop Inn. Look for a review of the 

new Uptown eatery in next month's issue 

of The Docket.

Diversity Bar Mixer
The annual Diversity Bar Summer Social was 

held on June 24 at Raices Brewery in Denver. 

The event was a collaboration between the 

brewery and the Colorado and Denver Bar 

Associations, the Colorado Hispanic Bar 

Association, the Asian Pacific American 

Bar Association of Colorado, and the South 

Asian Bar Association of Colorado.

1  CJI Board Members Chris Reeves and 
Selena Dunham and CityYear’s Morris 
Price.
2  Chief Justice Brian Boatright welcomes 
guests.
3  The breakfast was CJI’s first in-person 
event since the start of the pandemic.

1

2

3

1  LaQunya Baker, Kiki Council, 
and Mari Newman sharing the 
fun.
2  Alan Schindler and Elizabeth 
Bonanno cool off with refreshing 
beverages.

1

2

Fueling up for the meeting.

Tyrone Glover, Kirpal Jinah, Carlos 
Romo, and Clark Yeh gather for a 
photo.
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email advertising@cobar.org for information about display advertising in Colorado Lawyer.

Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 4

March  February 1

April  March 1

May  April 1

June  May 3

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 1

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Colorado Lawyer staff will no longer 

provide layout/design services.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact  Jessica 

Espinoza-Murillo at advertising@cobar.

org.

Questions?
Contact Jessica Espinoza-Murillo at 

advertising@cobar.org.
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Focused on your future.
Advise. Strategize. Protect.

Minor & Brown, PC is pleased to announce that 
Kevin Tibolt has joined the firm as an associate 
attorney. Kevin’s practice focuses on forming 
businesses, corporate governance, mergers and 
acquisitions, debt and equity financings and 
commercial contracting.

KEVIN TIBOLT
ktibolt@mb-law.law
303-376-6051

MINOR & BROWN, PC
650 South Cherry Street, Suite1100
Denver, CO 80246

303.320.1053 • MB-LAW.LAW

Skipton Law is 
pleased to announce 
that Susan Nelson 
Mickus has joined the 
firm as an attorney.  

Her practice will focus 
on estate planning, 
trust and estate 
administration, and 
guardianships and 
conservatorships for 
our clients and their 
loved ones.

Susan 
Nelson Mickus
Attorney

Skipton Law, LLC.
12835 E. Arapahoe Rd.
Tower 1, Suite 250
Centennial, CO 80112

720-440-2774
www.skiptonlaw.com

Proudly announces that
DANIELLE K. KAISER 
has become an Associate at 
the firm. Her practice is 
focused on transactional 
work with an emphasis on work with an emphasis on 
real estate, corporate 
business law, and creditor’s 
rights in bankruptcy.
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NOW IS THE TIME 
TO RENEW YOUR 
MEMBERSHIP
IN THE CBA.

Visit www.cobar.org/renew.
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I
t’s a story you hear often now, about 

how things have changed during the 

pandemic. For the CBA Continuing Legal 

Education (CBA-CLE) Board of Directors, 

the challenge was met with relative ease. “It was 

an adventure!” says Board of Directors President 

Danaé Woody. “But because of the amazing staff 

at CBA-CLE, we were able to convert to a virtual 

programming model swiftly and smoothly. All 

our meetings and presentations went virtual, 

and we found that we were able to reach far 

more people with meaningful content than 

ever before.” 

In fact, going virtual provided many benefits 

Woody sees as enduring. “We will continue to see 

hybrid programming, perhaps forever. People 

Meet CBA-CLE Board 
President Danaé Woody

BY  H A L E Y  H E M E N

can easily participate in CLEs from their desks 

with no commute or parking, and our larger 

conferences are now even more accessible and 

affordable for those who decide to engage from 

home. Many lawyers very much appreciate the 

flexibility to attend CLEs from anywhere, while 

others really miss the networking opportunities 

that used to go hand in hand with CLEs. Many 

lawyers want the ability to have both options, 

depending on their mood or schedules. We also 

now have far greater ability to bring in national 

speakers, as we have the virtual option even 

in a live classroom setting. This has awesome 

implications for the quality of CLEs we’re now 

able to offer far more often.” 

Woody’s role as president means that she 

supports and facilitates member engagement 

and the creation of educational programming 

and published content. It’s an ever-evolving 

mission. Recently, the Colorado Supreme 

Court passed a rule change requiring lawyers 

to complete at least two credit-hours of equi-

ty, diversity, and inclusivity (EDI) credit per 

compliance period. “We are already on the 

forefront of EDI training and plan to continue 

developing robust programming with an eye 

toward eradicating biases and supporting and 

promoting lawyers who have been and continue 

to be impacted by bias and aggression within 

the profession.” 

As stay-at-home orders have lifted, Woody 

has seen many great new ideas being proposed. 

“Lawyers are yearning for opportunities to 

interact with one another and faculty, and we 

are primed to provide such innovative educa-

tional programming like never before. We are 

developing new programs in the areas of civil 

and criminal discovery, ethics, and attorney 

mental health, to name a few. While we are 

adding new programs and doing them in fun 

and different ways, our annual conferences are 

also undergoing some fresh updates.”

And what makes for a successful CLE? “In my 

view, CLEs should be inclusive, engaging, and 

relevant, and whenever possible, should also 

offer some ‘bonus value,’ such as opportunity 

for networking, engaging with the community, 

public service, professional development and 

mentoring, member exposure, and wellness.” 

And Woody should know. Since becoming a 
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lawyer, she has taken far more CLEs than the 

required 45 per compliance period. “I hope 

our vast content offers something meaningful 

for each and every lawyer, such that attending 

CLEs is enjoyable and remains an important 

intrinsic aspect of being a lawyer, beyond simply 

a requirement.”

Woody came to Denver for law school after 

a nomadic childhood that saw the family settled 

in places as diverse as Minnesota, Hawaii, and 

South Korea, among others. “Travel is in my 

bones to this day,” Woody comments. “I have 

moved states/countries 12 times (not counting 

in-town moves). I love to travel internationally 

and domestically, and one of my favorite hobbies 

is taking my son on family trips to new beaches.” 

Reflecting on the effect of such travel at a 

young age, Woody says, “I believe my childhood 

caused me to approach new people, places, and 

opportunities with an open mind, and gives me 

great curiosity about others, especially others 

whose lived experiences are different from 

mine. However, I never felt I had a community 

until joining this profession. I don’t have one 

place I grew up, or lifelong friends, but I have 

so many amazing friends scattered around the 

world. Community is one of the reasons I am so 

grateful for the opportunities I’ve had to serve 

within the bar. Having a law degree affords me 

access to this amazing group of professionals 

and provides a place for me to be a part of 

meaningful work to give back to the public 

and greater community in Colorado. Some of 

the relationships I’ve built during my time as a 

lawyer are ones I will cherish for many years.” 

In fact, Woody says she turned into a “bar 

junkie” after getting involved with the CBA as 

a young lawyer and realizing how much fuller 

and richer her experience in the profession 

had become. “I found that working with other 

lawyers in this capacity and the relationships I 

developed were major parts of what made my 

career fulfilling.” It was something that seemed 

to snowball for Woody. “A colleague took me 

1

2 3

4

1  Waialea Beach, Hawaii. 
2  Enjoying Red Rocks views.
3  Whitewater rafting with the CBA YLD in 
Idaho Springs.
4  Family trip to Laupahoehoe Nui on the 
Kohala Coast, Hawaii. 
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with her to a committee meeting at the CBA. I 

went back with her the following month, and 

before I knew it, I was signed up to speak at a 

program on limited scope representation in 

Colorado. Then, I applied to join the Executive 

Council of the CBA Young Lawyers Division. I 

continued to say ‘yes’ when asked to participate 

in programming or working groups and even-

tually began to find myself more and more at 

home within the bar. As I began to have ideas of 

my own for new educational and public service 

programs, I found that the CBA and CBA-CLE 

were organizations where those ideas could 

come to life, and they were full of people with 

whom to join forces and collaborate and make 

things happen.”

For example, during summer 2019, when 

Woody chaired the CBA YLD and was also a 

fairly new member of the CBA-CLE board, she 

and fellow board member Magistrate Judge 

Kato Crews began talking about the significant 

numbers of pro se parties appearing in federal 

court and the apparent challenges young lawyers 

seem to face in getting “stand up” opportunities 

in federal court. “We realized what an important 

difference it could make for members of the 

public finding themselves in federal court, for 

newer federal practitioners seeking experiential 

and volunteer opportunities, as well as for 

the judiciary and the efficiency of the system 

generally, if we could find a way to match pro 

se parties in federal court with lawyers for even 

just a part of their case. This idea sparked many 

conversations and immediate collaboration with 

several lawyers and judges, and in November 

2020, the Federal Limited Appearance Program 

(FLAP) was launched. The relationships built 

along the way and the work put into this program 

by so many volunteers and staff have left a 

permanent imprint on me. I’m truly moved by 

that experience and am honored I get to be a 

part of the program’s continuing life.” 

Professionally, Woody has been running 

her own firm, Woody Law Firm LLC, since 

2014, specializing in family law and family law 

mediation. She discovered her passion for family 

law after sampling a little bit of every area during 

law school. “As a psychology major, I think there 

was something about the real lives impacted 

within this practice area that stuck with me. 

Every day, I get to impact families, hopefully 

in healthy and positive ways, as they learn to 

begin new journeys. It gives me a sense that I 

am making a difference, and I also recognize 

and appreciate the significant responsibility 

that goes along with this role.” 

As a student, she interned with a family law 

firm and was happy to return after passing the 

bar. The transition initially felt fairly seamless, 

“however, I quickly realized how much a first-

year attorney doesn’t learn in law school about 

the practice of law!” 

Based on her experience as a first-year 

associate, it became a passion of Woody’s to 

facilitate other young lawyers’ positive entrance 

into the profession. Generating useful and 

affordable CLE content was one way Woody 

could help, but it was her YLD involvement and 

employing other lawyers and law students that 

allowed her to mentor in a more direct way. “I 

have owned my firm for over seven years and 

have had the opportunity to work with and 

mentor many terrific individuals, some of whom 

I still work with today either in my firm, or as 

opposing counsel, or within the bar.” Woody has 

also served as a mentor through the Colorado 

Attorney Mentoring Program (CAMP) as well 

as DU Law’s Mentoring Program. “I also believe 

that anyone can be a mentor, nearly anytime. 

Our peers are our mentors, sometimes whether 

we realize it or not. I hope to always be both 

mentor and mentee.” 

Outside the office, Woody and her partner 

balance the demands of her profession with his 

work owning and operating an energy service 

company. “He is very supportive, and we have 

been fortunate in that we can typically schedule 

around one another’s busier times. We spend 

a lot of time together, with our son, and with 

family when we’re not working.” As for fun, 

Woody immediately points to travel, and she 

also loves to read, but most important, she tries 

to “take every chance I get to glimpse the world 

through the eyes of my 5-year-old.” 

Remote work means fishing in the morning!
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Collaborate 
Strike up conversations with members, share best practices, and upload documents and links.

Learn 
Find out about upcoming CBA and CLE events. 

Network 
Request and make referrals, get insight from colleagues about legal issues, 

and expand your professional network. 

Log on and explore community.cobar.org.

Continue Exploring Community CBA!
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“We will not, under any circumstance, take a 

position in a case, or make any argument, which 

we believe, in our sole discretion, may result in 

the following: (a) direct and imminent harm to 

a child or at-risk person; (b) the commission of 

a crime or fraud; (c) a course of action that we 

consider to be repugnant or which we have a 

fundamental disagreement with; or (d) harm to 

the civil rights of any protected class, including 

LGBTQ persons.”

—Excerpt from Laurence Gendelman’s 

client engagement agreement, 2021

A
s his engagement agreement 

demonstrates, Laurence Gendel-

man is committed to eradicating 

inequity in the legal community 

and in the justice system. He served as president 

of the Colorado LGBT Bar Association during 

the pandemic. He generously and regularly 

teaches and gives presentations for CBA-CLE, 

including the state judicial conference, and he 

works with the CBA Trust and Estate Section, 

all while keeping the plates spinning at his law 

firm, which handles domestic relations cases, 

probate matters, and estate work. 

Laurence is a 32-year-old gay Jewish lawyer 

who knows he is “coded by my voice and coded 

with my last name,” and who is “unapologetically 

me.” His story contains those relatable nuggets 

of our own humanity. 

Early Life Lessons
Laurence was born and raised in Los Angeles 

until age 5, when his mother and father moved 

with their only child to Denver immediately 

after California’s Northridge earthquake in 

1994. Laurence’s parents divorced two years 

later, and he lived mainly with his mom. His 

parents didn’t get along that well: “My dad was 

married five times, which gives some insight.” 

After graduating from Cherry Creek High School, 

Laurence attended the University of Colorado 

at Boulder. 

CU offered a program in multicultural 

leadership, including a residential academic 

program where all the program students lived 

on the same floor of the residence hall. Laurence 

remained in the leadership program all four 

years and graduated with majors in economics 

and political science as well as a certificate in 

leadership. In his sophomore year, he became 

a residential advisor (RA) for that academic 

program. He remained an RA until one fateful 

night, at the ripe old age of 20, he was caught 

drinking in the dorm, just two weeks before the 

end of the academic year.

Being Laurence Gendelman
BY  B ON N I E  S C H R I N E R

Laurence immediately entered into a justice 

system that seemed to him anything but just. 

At that time, he had been working for the 

university doing community justice circles for 

offenders and working on restorative justice. 

The university fired him from that and his RA 

position, and he was placed on university 

probation for the following year. Laurence, 

who had always self-defined as a “slightly 

above average good kid” on a leadership path, 

suddenly felt derailed and defined by a 20-year-

old’s “rule-breaking-nobody-got-hurt dumb 

incident.” It was a traumatic experience for a 

kid who held the same Safeway job from age 

16 until he went to law school. 

His ego-striking misadventure led to hours 

of required attendance at Boulder County Me-

diation Services. While attending that program 

as an “offender,” he became acquainted with 

the director, and soon the offender was offered 

an internship with Boulder County Mediation 

Services. The experience stoked his interest in 

community justice. Laurence fondly recalls 

the person who took him in, saw his worth, 

and offered the internship as a way for him to 

remedy his wrongs. “I will always remember 

him and his kindness and caring. He was an 

early role model for me.” 

Eventually, his mediation work led to a 

position as a deputy probation officer, and 

soon after, he became a contract probation 

officer with Boulder County. It was during this 

job that he decided to go to law school so he 

could become a district attorney.

The Path through Law School 
In applying for law schools, Laurence had to 

disclose his college drinking infraction and 

involvement with the justice system. His ego 

screamed at him that this minor infraction 

was going to follow him until the day he died. 

This same disclosure pain arose three years 

later when he applied to sit for the Colorado 

bar exam. “It was driven home to me that 

‘the system’ has a memory.” It also seemed to 

Laurence that perceived infractions by persons 

in leadership bear heavier consequences based 

on broader expectations. 

Laurence attended Suffolk University Law 

School in Boston for one year. He wanted to 
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transfer to CU Law School, so he made a plan. He 

called the law school admissions office and said 

he was going to be in the Boulder area over spring 

break and would like to interview in support 

of his transfer application. Despite saying an 

interview wasn’t common or necessary, the 

admissions officer agreed to the interview, 

and Laurence immediately bought an airline 

ticket to Denver for the interview (and to visit 

his mother, of course). 

Laurence arrived for the interview fully 

prepared to make his case. But the secretary 

told Laurence that the admissions officer was 

out at an emergency dental appointment and 

would not be back in time that day. Although 

disappointed to not have the interview, Laurence 

struck up a conversation with the secretary, 

and they talked for a very long time about every 

topic under the sun. Laurence then drove to 

the airport and got on the plane to Boston. 

As he landed in Boston, he received an email 

with his acceptance as a transfer student to 

the University of Colorado School of Law. He 

will never forget that secretary nor her caring 

and kindness. 

While at CU Law, Laurence scored an intern-

ship with the Boulder County District Attorney’s 

office. He enjoyed working in the county courts 

because he was given autonomy to resolve cases 

creatively and could ensure the punishment 

fit the crime. However, when he moved over 

to jail duty, he found it impossible to work 

within that system. He perceived unfairness in 

a criminal justice system that seemed to punish 

homelessness and mental health disorders. 

The consequences often seemed dispro-

portionate for very minor offenses. Once in the 

system, there can be extraordinary requirements 

that make it hard or impossible to get or maintain 

a job, such as paying fees and attending classes, 

which can “make failure easier than trying to 

rise above it.” Laurence’s goal of becoming a 

DA no longer existed for him. As he puts it, 

“I’ve got to sleep at night knowing that day I 

did something good in the world, and that job 

was not going to let me sleep.” An admitted 

control freak, Laurence participated in the 

entrepreneurial law clinic at CU and used other 

school resources to find a path in his non-DA 

future. He found he enjoyed the transactional 

parts of a law practice, which would serve him 

well over time.

Laurence had come out as a gay male in his 

undergraduate sophomore year. Fortunately, 

he never worried about parental acceptance, 

but he was concerned about the unknown 

social cost. “For me, that was the hesitancy of 

coming out—the marginalization of gay men, 

reduced to a sexual identity.” By the time he 

was in his second year of law school, he was the 

law school liaison to the same Colorado LGBT 

Bar Association he would lead eight years later.

In his senior law school year, Laurence 

clerked at a law firm specializing in personal 

injury work involving birth injuries. He was 

introduced to the inequities of the health care 

system for impoverished women of color in this 

country. The combination of personal injury and 

civil rights law met his “sleep test.” However, he 

lacked some functional anatomical information 

that would make his law clerk research easier. 

One of the law firm’s paralegals took him to lunch 

for a crash course about vaginas and how they 

really function during labor and childbirth. He 

unabashedly told her “I don’t know anything 

about these,” and so their Q&A session began. 

Her name and kindness have not been forgotten.

Serving the Legal Profession
Upon graduation, Laurence went to work for a 

Denver domestic relations law firm. Again, he 

realized he enjoyed the business side of law 

practice. Later he worked with a small trust and 

estates firm for about a year and a half before 

striking out on his own. He opened Gendelman 

Law Group in June 2017. Within eight months 

he had a paralegal, and two months later he 

had an associate. He had six employees at the 

end of two years. He marketed unbundled legal 

services and offered payment plans in domestic 

relations cases to get his business off the ground.

Laurence always availed himself of legal 

and business networking opportunities. He 

met Nick Klimas at a networking event, and 

in February 2020 their offices merged—right 

before the pandemic. Despite the challenging 

conditions, Gendelman Klimas Ltd. now has 

eight employees, and they recently bought an 

office building in Uptown Denver. He is very 

aware of the need for diversity and inclusivity 

in law firms. His firm currently has two openly 

LGBTQ employees and two employees of color, 

“and this is not enough.” He values the active 

engagement of inclusivity.

His quick laugh and willingness to share 

his time and insights, coupled with his ability 

to talk with anyone about anything have served 

him and our legal community well. Laurence’s 

self-described bluntness is always coupled 

with kindness, both expressing his own and 

remembering that which was shown to him 

over the years. He has a strong sense of fairness 

that doesn’t abide inhumanity. 

In discussing the path to success, his words 

are succinct. “The sooner you accept yourself the 

sooner you will (a) be successful, and (b) learn 

to use your differences as your advantage.” 

Bonnie Schriner is an attorney/arbi-
trator and freelance writer. She is a 
member of the CBA|DBA Equity, 
Diversity & Inclusivity Joint Steering 
Committee Messaging Team—bonnie@

bonnieschriner.com.

In applying for law 
schools, Laurence 
had to disclose his 
college drinking 
infraction and 
involvement with 
the justice system. 
His ego screamed 
at him that this 
minor infraction 
was going to follow 
him until the day 
he died. 
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Gary Fleming Dailey
December 10, 1939—June 29, 2021

Gary Fleming Dailey, 82, passed away on June 

29 after a long battle with congestive heart 

disease and myelodysplastic syndrome. Gary 

grew up with his three older brothers in Storm 

Lake, Iowa, graduating from high school in 

1957. He married his high school sweetheart, 

Margaret, and they attended and graduated 

from the University of Iowa. 

From the time he was a teenager, Gary 

wanted to be a lawyer. He started law school at 

William Mitchell in Minnesota and transferred 

to the University of Denver, one of the only other 

night law schools in the country. He worked at a 

bank trust department during the day, attended 

classes at night, and obtained his JD in 1966.

In the early years, Gary worked for the 

Public Defender’s Office and Legal Services. 

Throughout his career, he remained dedicated to 

helping the underserved and the “little guy.” He 

soon opened his own office and built his practice 

one client at a time, during a time when many 

lawyers represented clients in multiple areas. 

His practice included criminal, landlord and 

tenant, corporate and general business, liquor 

licensing, real estate, estate planning, probate, 

domestic, school law, personal injury, civil 

litigation, and racehorse law. Gary represented 

family members for 50 years, many of whom 

continued to contact the office asking for his 

assistance long after he retired.

Gary always remembered the established 

lawyers who helped him when he first came to 

town. He also had many fond memories of the 

young attorneys he helped throughout the years. 

Gary never wavered from his client-centered 

practice. If a client came to his office or phoned, 

he would drop whatever he was doing to address 

the client’s concerns. He believed in direct 

communication and did not communicate 

with clients or lawyers via email.

In Memoriam

of wills, trusts, and estates for virtually all of his 

career. Locally, he held most of his leadership 

positions in the CBA Probate and Trust Law 

Section Association, playing a major role in 

the adoption of the Colorado Probate Code in 

1974 and in the design and promulgation of the 

so-called “Orange Book Forms.” 

Nationally, Mike was active in the American 

College of Trust and Estate Counsel (ACTEC). 

He served on several committees and as chair 

of the Professional Responsibility Committee 

during the period following the adoption of 

the Model Rules of Professional Responsibility. 

He was also instrumental in the design and 

publication of the “ACTEC Commentaries” to 

the Rules, helping to focus their application on 

trust and estate practice. This was important 

because the Rules themselves were focused 

primarily on lawyering in a litigation context. 

Mike was also active civilly, particularly in 

leading efforts in the local Catholic Churches 

Fair Affordable Housing project initiative, for 

which he was recognized both by the Church 

and civic groups. 

He is survived by his wife Nancy, son John 

Farley, and daughter Maggie Farley Brauchli.

Clarold Forrest Morgan II
December 31, 1936—April 20, 2021

Clarold Forrest Morgan II 

of Highlands Ranch died 

on April 20, 2021. Clarold 

spent his early childhood 

in Iola, Kansas, until the 

family’s move to Colo-

rado Springs in 1951. 

He attended Colorado 

Springs High School, where he met his future 

wife, Sherrill Novotny. They were married on 

April 6, 1958. 

Clarold was an honor graduate of both 

the University of Denver and the University of 

Colorado Law School, where he was an editor 

of the law review. In his professional career, 

he was executive vice president and general 

counsel of Holly Sugar Corporation in Colorado 

Springs, a staff attorney for AT&T in Denver, and 

cofounding partner of the Denver law firm of 

Morgan & Morgan, LLC.  He was also an adjunct 

professor of business law at Webster University 
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Gary’s passion for law was rivaled only by 

his love of horse racing. He bought his first 

horse in 1962 and decided Margaret would 

train the horse to race at Park Jefferson, South 

Dakota. Thus the Dailey Racing Stable part-

nership of Gary and Margaret was launched. 

Gary’s interest in bloodlines and young horse 

development continued throughout his life, 

and at times, competed with his interest in the 

law. He purchased, raised, and raced quarter 

horses and thoroughbreds in many states. This 

program was one of the main reasons that Gary 

purchased land and built a home in Fountain, 

where he and Margaret could stable and train 

their horses for a racing career. 

Gary is survived by his wife Margaret Dailey, 

daughter Lisa Dailey, grandson Steven Dailey 

Ortega, and brother Murray Dailey. He was 

preceded in death by his parents and brothers 

Leonard and Roger.

J. Michael Farley
July 23, 1932–March 23, 2020

J. Michael Farley, Denver 

attorney and low-in-

come housing advocate, 

was an early victim of the 

COVID-19 virus. He died 

in a hospital quarantine 

but was able to say his 

goodbyes to his family 

remotely, thanks to the care and sensitivity of 

one of his nurses. 

Mike had a long and distinguished career 

with Holland and Hart before he joined Wade 

Ash Woods Hill & Farley, P.C. He was devoted 

to his large clientele of families and was a 

valued colleague both within the trust and 

estate bar and as a partner in the law firms he 

practiced with. 

Mike graduated from Regis College and then 

Georgetown Law School. He worked in the field 
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from 1977 to 1981. Active in community affairs, 

Clarold served as president of the Colorado 

Springs Rotary Club and was a member of the 

Board of Directors of the University Hills Rotary 

Club in Denver. 

Clarold is survived by his wife of 63 years, 

Sherrill Morgan, three children (Lynn, For-

rest, and Marcia), six grandchildren, and three 

great-grandchildren. He was preceded in death 

by his parents, Clair and Bina Morgan, and his 

sister, Judith Thurston.

Michael E. McLachlan
April 18, 1946–June 23, 2021

Thinker, reader, and 

Jeopardy aficionado 

Michael E. McLachlan 

passed away on June 

23, 2021, from the fight 

between his heart, his 

kidneys, and the rest of 

his body. Born in Dover, 

Delaware, on April 18, 1946, Michael was the sec-

ond of six children born to US Air Force Colonel 

Joseph and Audrey McLachlan. Throughout his 

childhood, he and his family lived on various 

bases around the world (including Munich, 

Germany, and Zaragoza, Spain), giving Michael 

a sense of global awareness and the value of 

friendship, no matter how long he knew a person.

In 1963, the family moved to Lincoln, Ne-

braska, where Michael completed high school. 

He attended the University of Nebraska for one 

year and then joined the US Marine Corps. While 

fighting in Vietnam, he was one of a few survivors 

of a plane crash and was released in 1967 to 

return home. He was awarded the Vietnam 

Service Medal, 3rd Marine Expeditionary Force, 

and Navy Commendation Medal.

Michael moved to Colorado with his best 

friend from Spain, Ray Rhodes, to attend 

Southern Colorado State College in Pueblo, 

where he graduated with a degree in history. 

Michael then attended the University of Arizona 

School of Law and was associate editor for 

the law review. After graduating, he became a 

law clerk for Colorado Supreme Court Justice 

Edward C. Day and later moved to Durango 

to be the assistant district attorney under Jim 

Childress. He left the DA’s office to work with 

Bruce Kilpatrick and then joined the law firm of 

Hamilton Sherman Hamilton & Shand, where 

he worked for 19 years. 

Michael formed a partnership with Michael 

Goldman in 1995 as La Plata County Attorneys. 

He then joined Colorado Attorney General Ken 

Salazar’s office in 1998 as solicitor general. 

While there, he was honored to make oral 

arguments in front of the US Supreme Court in 

Hill v. Colorado. He then returned to Durango, 

where he formed his own law firm with Marla 

Underell and Jim Whitley and practiced for the 

next 20 years, retiring in 2019.

Michael was elected as a Colorado State 

Representative for District 59, where he proudly 

served for two years. During his impressive 

legal career, Michael was chair of the Colorado 

Supreme Court Grievance Committee; a Fellow 

in the International Society of Barristers; a mem-

ber of the American Board of Trial Advocates 

(recognized for 57 civil jury trials brought to a 

verdict); a member of the US Supreme Court 

Historical Society; and a 12-year member of 

the Judicial Performance Commission for the 

Sixth Judicial District. He was also a 30-year 

member of the Durango Evening Rotary Club, 

where he was president and named a five-time 

Paul Harris Fellow.

Michael is survived by his wife Barbara; son 

Brian (Tracy); daughter Kate; brother Tom (Rita); 

half-sister Meeghan Carter (Les); stepmother 

Nadine McLachlan; and numerous nieces, 

nephews, great-nieces, and great-nephews. 

He was preceded in death by his father Joseph 

and mother Audrey McLachlan; brother Joe 

McLachlan; sisters Peggy Applegate and Patty 

McLachlan; and nephew Coval Johnson. 
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Colorado Supreme Court 
Rules Committees

Rule Change 2021(14) 
Colorado Rules of Probate Procedure 
and Colorado Probate Code Forms
Rules 40 and 57 
Forms 813, 822, 824, 825, 826, 827, 828, 
829, 830, 834, 835, 843, 850, 877, 882, 
885, 897, 910, 913, 914, 916, 919, 920, 
921, 922, 924, 926, 940, 990, and 991

Rule 40. Discovery and Disclosures
(a) This rule establishes the provisions and 

structure for discovery and disclosures in 

all proceedings seeking relief under Title 15, 

C.R.S. Nothing in this rule will alter the court’s 

authority and ability to direct proportional 

limitations on discovery or to impose a case 

management structure or enter other discovery 

orders. Upon appropriate motion or sua sponte, 

the court may apply the Colorado Rules of Civil 

Procedure in whole or in part, may fashion 

discovery and disclosure rules applicable to 

specific proceedings, and may apply different 

discovery and disclosure rules to different parts 

of the proceeding. 

(b) Unless otherwise ordered by the court or 

stipulated by the parties, the expert disclosure 

provisions of C.R.C.P. 26(a)(2)(A) and 26(a)(2)(B) 

apply to proceedings seeking relief under Title 

15, C.R.S. The timing of expert disclosures shall 

be established by order of the court or stipulation 

of the parties. The disclosure requirements 

of C.R.C.P. 26(a)(1) do not apply to probate 

proceedings unless ordered by the court or 

stipulated by the parties. 

(c) Unless otherwise ordered by the court, the 

parties may engage in the discovery provided by 

C.R.C.P. 27 through 36. Any discovery conducted 

in Title 15 proceedings prior to the issuance of 

a case management or other discovery order 

will be subject to C.R.C.P. 26(a)(4) and (5), and 

26(b) through (g). However, due to the unique, 

expedited and often exigent circumstances in 

which probate proceedings take place, C.R.C.P. 

16, 16.1, and 16.2 do not apply to probate pro-

ceedings unless ordered by the court or stipulated 

to by the parties. 

(d) C.R.C.P. 37, 45, and 121 § 1-12 are applicable 

to proceedings under Title 15. 

(e) Notwithstanding subsections (a) through 

(c) of this rule, subpoenas and discovery 

propounded to a respondent in proceedings 

under Title 15, Article 14, Part 3, must not be 

permitted without leave of court, or until a 

petition for appointment of a guardian has been 

granted under § 15-14-311, C.R.S. The limits in 

this subsection do not apply to subpoenas or 

discovery propounded to a respondent’s agent 

under medical or financial powers of attorney. 

(f) Notwithstanding subsections (a) through (c) of 

this rule, subpoenas and discovery propounded 

to a respondent in proceedings under Title 15, 

Article 14, Part 4, are prohibited without leave 

colleen covell, j.d.

ccovell@milehimodern.com
720.940.0046

*This material is based upon information that we consider reliable, but because it has been supplied by third parties, we cannot represent that it is accurate or complete. 
©MileHiModern All Rights Reserved | MileHiModern® is a licensed trademark | An Equal Opportunity Company | Equal Housing Opportunity
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of court, or until a petition for appointment of a 

conservator has been granted under § 15-14-409, 

C.R.S. The limits in this subsection do not apply 

to subpoenas or discovery propounded to a 

respondent’s agent under medical or financial 

powers of attorney. 

Rule 57. Electronic Wills
When an electronic will, as defined by § 15-

12-1502(3), C.R.S., is tendered to the court for 

deposit, lodging or probate, these rules control. 

(a) Courts may not accept or receive an electronic 

will by external media or by any method that 

requires access to a judicial device pursuant to 

Chief Justice Directive (CJD) 07-01. 

(b) Electronic wills submitted for deposit or 

lodging with the court must be converted by 

the proponent to a paper copy and certified as 

set forth in § 15-12-1509, C.R.S. 

(c) Courts are only authorized to accept electronic 

wills for deposit or lodging that have been con-

verted to a paper copy and are accompanied by 

a certification as set forth in § 15-12-1509, C.R.S. 

(d) When an electronic will is presented for 

probate in paper form, it must be submitted 

with a certification as set forth in § 15-12-1509, 

C.R.S. When multiple wills have been deposited, 

lodged, or filed with the court, the court must 

determine whether probate should proceed 

formally. 

(e) Court staff, in their official capacity, may not 

notarize or witness an electronic will. 

(f ) Court staff, in their official capacity, may 

not create a paper copy of an electronic will 

for certification as an original as set forth in 

§ 15-12-1509, C.R.S. 

(g) Court staff, in their official capacity, may 

certify as a part of the court’s record, a paper 

copy of the electronic will lodged with the 

court, together with its certification as set 

forth in § 15-12-1509, C.R.S., as described 

above in (b). 

(h) Court staff, in their official capacity, may 

certify as a part of the court’s record, a paper 

copy of the electronic will submitted to the court 

for probate, together with its certification as 

set forth in § 15-12-1509, C.R.S., as described 

above in (d). 

(i) Court staff, in their official capacity, may 

certify as part of the court’s record, an electronic 

will submitted to the court for probate via the 

Colorado Court’s E-filing (CCE) system. 

COMMENTS 

2021 

[1] For limits regarding remote notarization, 

see § 24-21-514.5(2)(b)(II), C.R.S. 

[2] When C.R.P.P. 91 and C.R.P.P. 92 are active 

due to a public health crisis having been declared 

by the Governor of Colorado, this Rule 57 

governing electronic wills controls—supersedes 

both C.R.P.P. 91 and C.R.P.P. 92.

Amended and Adopted by the Court, En Banc, 
June 17, 2021, effective June 21, 2021. 

By the Court:
Richard L. Gabriel 

Justice, Colorado Supreme Court 

Visit the Supreme Court’s website for 
complete text of rule changes, including 
corresponding forms and versions with 
highlights of revisions (deletions and ad-
ditions), which are not printed in Court 
Business. Material printed in Court Busi-
ness appears as submitted by the Court 
and has not been edited by Colorado 
Lawyer staff.
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Colorado Lawyers Committee Announces 2021 Honorees 

The Colorado Lawyers Committee announces the individuals and organizations to be recognized at its 
Annual Luncheon on October 21, 2021, at the Hyatt Regency Denver Convention Center. 

• Peter H. Schwartz, a partner with Davis Graham & Stubbs LLP, will receive the 2021 Outstanding
Sustained Contribution Award for his longstanding support and extensive contributions to the work
of the Lawyers Committee.

• The recipients of the 2021 Special Recognition Awards are:
o Michelle Berge, general counsel at Denver Public Schools
o Paul Hartmann, owner of Hartmannphoto, LLC

• Four law firms have been nominated for the CLC Law Firm of the Year:
o Faegre Drinker Biddle & Reath LLP
o Polsinelli PC
o Squire Patton Boggs (US) LLP
o The Harris Law Firm P.C.

• Four groups of volunteers have been nominated for Team of the Year:
o The Hate Crimes National Team
o The Young Lawyers Division CLE Series Steering Committee
o The Immigration Task Force—Probation Disclosure Subcommittee
o The Preparing Asylum Seekers for Success Pilot Program. This group includes 35 lawyers,

mentors, and translators who worked in teams through four law firms:  Davis Graham & 
Stubbs LLP; Gibson, Dunn & Crutcher LLP; Kilpatrick Townsend & Stockton LLP; and
Wilmer Cutler Pickering Hale and Dorr LLP.

• Five groups of volunteers have been nominated for the Pandemic Heroes Award:
o The Colorado COVID Legal Relief Program Steering Committee and Frequent Volunteers
o The Hate Crimes Education Task Force
o The Immigration Habeas TRO Subcommittee
o The Denver Legal Night Steering Committee and Frequent Volunteers
o The Young Lawyers Division Lunches with Legends Steering Committee

The Law Firm of the Year, Team of the Year, and Pandemic Heroes Award recipients will be announced at the 
luncheon on October 21.  Another highlight of the luncheon will be our keynote speaker, Lee Gelernt, deputy 
director of the ACLU’s Immigrants’ Rights Project and director of the Access to the Courts Program. Over 
the past several years, Gelernt has argued several groundbreaking challenges to administration policies, 
successfully argued the first case challenging the president’s travel ban on individuals from certain 
Muslim-majority nations, and advocated on behalf of children separated from their parents at the border. 

Individual tickets ($75) and sponsorships are available on the Colorado Lawyers Committee website, 
www.coloradolawyerscommittee.org. 
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No. 21PDJ018. People v. Becnel III. 5/26/2021. 

Stipulation to Reinstatement—Attorney Rein-

stated.

Following an appearance by the parties 

under CRCP 251.29(j), the Presiding Disciplinary 

Judge approved the parties’ stipulation and 

reinstated Daniel Elmore Becnel III (attorney 

registration number 39678) to the practice of 

law, effective June 3, 2021. 

The parties agreed that Becnel has been 

rehabilitated, has complied with disciplinary 

orders and rules, and is fit to practice law. No 

opinion was issued.

No. 21PDJ009. People v. Burton. 6/10/2021. 

Reciprocal Discipline—Attorney Suspended.

The Presiding Disciplinary Judge entered 

default and imposed reciprocal discipline, 

suspending John S. Burton (attorney regis-

tration number 12188) from the practice of 

law in Colorado for six months and one day, 

with the requirement that he must petition for 

reinstatement to be reinstated to the practice 

of law in Colorado. Burton’s suspension took 

effect on June 10, 2021.

This reciprocal discipline case arose out of 

discipline imposed upon Burton in Arizona. 

On March 11, 2020, the Presiding Disciplinary 

Judge for the State Bar of Arizona (Arizona PDJ) 

issued an order suspending Burton from the 

practice of law for six months and one day. The 

sanction was premised on Burton’s misconduct 

in two client matters. In the first matter, a client 

hired Burton to prepare, file, and prosecute 

two trademark applications before the US 

Patent and Trademark Office. Burton accepted 

payment from the client for legal work and for 

the application fees. Burton failed to place the 

application fees in a trust account, and he never 

submitted the applications or applied the fees 

on behalf of his client. Burton also failed to 

respond to his client’s communications and 

to update his client about the applications. 

In another matter, a client retained Burton to 

review a technology licensing agreement and 

to provide an opinion letter. Despite accepting 

payment for the services, Burton never provided 

his client with the opinion letter and failed to 

respond to his client’s communications. 

In addition to his misconduct in the two 

client matters, Burton failed to comply with 

a previous disciplinary order that the Arizona 

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE

Disciplinary 
Case Summaries

PDJ entered against him on March 15, 2019, 

resulting in the termination of his probation 

in that case.

Through this conduct, Burton engaged in 

conduct constituting grounds for reciprocal 

discipline under CRCP 251.21, which calls 

for imposition of the same discipline as that 

imposed in Arizona. 

No. 19PDJ056 (consolidated with No. 
20PDJ030). People v. Layton. 5/14/2021. Opin-

ion Imposing Sanctions—Attorney Suspended.

A hearing board suspended Angelique 

Layton (attorney registration number 36480) 

for three years. To be reinstated to the practice 

of law in Colorado, Layton must prove by clear 

and convincing evidence that she has been 

rehabilitated, has complied with all disciplinary 

orders and rules, and is fit to practice law. The 

suspension took effect June 18, 2021. 

DUI? WE CAN HELP.

303-DUI-5280 | DUI5280.COM

Jay Tiftickjian

Denver (303) 991-5896

JAY TIFTICKJIAN
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Layton committed misconduct in four 

separate matters. In one domestic relations 

matter, she acted incompetently by failing to 

timely petition for review of a magistrate’s order. 

She also threatened opposing counsel with a 

disciplinary complaint to gain an advantage in 

the litigation. In another case, Layton failed to 

exercise basic competence when she ignored 

rules of civil procedure and rules governing 

the discovery process. In a third client matter, 

Layton acted incompetently by failing to follow 

rules of procedure, by failing to inquire who had 

authority to speak for and make decisions on 

behalf of her client, and by failing to conduct 

a basic investigation into the factual and legal 

basis for a complaint that she brought on her 

client’s behalf. In that same matter, she took 

direction from a third party while neglecting to 

consult with her client about the matter; failed 

to provide her client with a fee agreement or 

any kind of writing describing her fee; imper-

missibly revealed information related to her 

representation of the client; filed a frivolous 

and groundless lawsuit; failed to make efforts to 

comply with legally proper discovery requests; 

and prejudiced the administration of justice. 

Finally, in her disciplinary proceeding, Layton 

falsified an expert rebuttal report by knowingly 

misrepresenting that her expert authored and 

signed the report, even though the expert never 

wrote, reviewed, or signed the report. 

Layton’s conduct violated Colo. RPC 1.1 (a 

lawyer shall provide competent representation 

to a client); Colo. RPC 1.4(a)(2) (a lawyer shall 

reasonably consult with the client about the 

means by which the client’s objectives are to be 

accomplished); Colo. RPC 1.5(b) (a lawyer shall 

inform a client in writing about the lawyer’s fees 

and expenses within a reasonable time after 

being retained, if the lawyer has not regularly 

represented the client); Colo. RPC 1.6(a) (a 

lawyer shall not reveal information relating to 

the representation of a client unless the client 

gives informed consent); Colo. RPC 3.1 (a 

lawyer shall not assert frivolous claims); Colo. 

RPC 3.4(b) (a lawyer shall not falsify evidence); 

Colo. RPC 3.4(d) (a lawyer shall not, in pretrial 

procedure, make a frivolous discovery request 

or fail to make a reasonably diligent effort to 

comply with an opposing party’s legally proper 

discovery request); Colo. RPC 4.5(a) (a lawyer 

shall not threaten disciplinary charges to obtain 

an advantage in a civil matter); Colo. RPC 8.1(a) 

(a lawyer shall not knowingly make a false 

statement of material fact in connection with a 

disciplinary matter); Colo. RPC 8.4(c) (providing 

that it is professional misconduct for a lawyer 

to engage in conduct involving dishonesty, 

fraud, deceit, or misrepresentation); and Colo. 

RPC 8.4(d) (providing that it is professional 

misconduct for a lawyer to engage in conduct 

prejudicial to the administration of justice).

No. 21PDJ036. People v. Menges. 6/18/2021. 

Conditional Admission of Misconduct—Attorney 

Publicly Censured.

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of miscon-

duct and publicly censured Peter D. Menges 

(attorney registration number 28750), effective 

June 18, 2021. 

In August 2020, Menges was subject to a 

criminal protection order prohibiting him from 

contact with a former girlfriend. Both parties 

had made efforts to modify the protection 

order to allow contact, but the order had not 

yet been modified. 

On August 26, 2020, Menges’s former girl-

friend entered his house unannounced and 

uninvited. She was intoxicated. Menges told her 

that she had to leave, but she threatened to tell 

the police that he hit her, which she had done 

in the past. During the interaction, respondent 

spoke on the telephone with one of his friends. 

The friend heard Menges’s former girlfriend 

yelling in the background and, concerned for 

Menges’s safety, called the police. When the 

police arrived, the parties were amicable, but 

Menges was charged with violating a protection 

order. In October 2020, Menges pleaded guilty to 

The CBA strives to be 
your partner in law 

when you need help the most. 

That’s why we are pleased to announce the CBA Ethics Committee 
Assistance Program for OARC Disciplinary Matters. 
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This new program was designed to connect you with 
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This program is not affiliated in any way with the 
Office of Attorney Regulation Counsel or the Colorado Supreme Court. 
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the petty offense of disorderly conduct. The plea 

involved no conditions of probation. Menges 

did not report his conviction to disciplinary 

authorities, though he was required to do so. 

Through this conduct, Menges violated 

Colo. RPC 3.4(c) (a lawyer shall not knowingly 

disobey an obligation under the rules of a 

tribunal) and Colo. RPC 8.4(b) (it is professional 

misconduct for a lawyer to commit a criminal act 

that reflects adversely on the lawyer’s honesty, 

trustworthiness, or fitness as a lawyer in other 

respects). 

Digital Signatures         
September 7

Presented by Jeff Schoenberger

Microsoft Teams             
September 21

Presented by Danielle DavisRoe

webinars

Free to CBA Members from Noon to 1 p.m.

Visit cobar.org/lpm

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge; the 
CBA cannot guarantee their accuracy or 
completeness. Full opinions are available 
at https://coloradosupremecourt.com/
PDJ/PDJ_Decisions.asp. The case files 
are public per CRCP 251.31.

Case Summaries and Captions from the 
Colorado Supreme Court and Court of Appeals

Case announcement sheets and published opinions are delivered to your 
inbox within hours of release from the courts. Summaries are available 
within 72 hours.

Sign up at cobar.org by clicking on “My Cobar.”  Then, click on “Sign up for 
and unsubscribe from CBA listservs.”

Questions? 
Contact membership@cobar.org or call 303-860-1115, ext. 1.

SIGN UP FOR 
THE OPINIONS
EMAIL UPDATES



72     |     C O L OR A D O  L AW Y E R     |     AUG U S T/S E P T E M B E R  2 0 2 1

TITLE   |    SUB TITLE

www.cle.cobar.org  •  (303) 860-0608  

Family Law 
Institute

August 19-20, 2021
Networking kicks off 

August 18

Join us online or pre-order the home study

Family Law Foundations: Refresh your skills  
with back-to-the-basics sessions

 
Cross-Disciplinary Issues: Explore the intersections of family 

law and juvenile law, immigration law, and business law 
 

Best Practices: Learn strategies from experienced family law 
practitioners, judicial officers, and financial and  

   mental health professionals
 

Networking: Reconnect with colleagues and expand your  
professional circle in small groups or 1:1 via video



AUG U S T/S E P T E M B E R  2 0 2 1     |     C O L OR A D O  L AW Y E R      |      73www.cle.cobar.org  •  (303) 860-0608  

Family Law 
Institute

August 19-20, 2021
Networking kicks off 

August 18

Join us online or pre-order the home study

Family Law Foundations: Refresh your skills  
with back-to-the-basics sessions

 
Cross-Disciplinary Issues: Explore the intersections of family 

law and juvenile law, immigration law, and business law 
 

Best Practices: Learn strategies from experienced family law 
practitioners, judicial officers, and financial and  

   mental health professionals
 

Networking: Reconnect with colleagues and expand your  
professional circle in small groups or 1:1 via video

No. 19-1487. United States v. Suggs. 6/2/2021. 

D.Colo. Judge Baldock. Fourth Amendment—

Particularity Requirement—Severability Doc-

trine—Good Faith Exception to Exclusionary 

Rule.

A pedestrian wanted to cross a street at the 

same time a vehicle driver wanted to turn right. 

They had a verbal altercation, and the driver 

pulled out a gun and shot at the pedestrian. 

The bullet missed, and the vehicle sped off. 

The pedestrian called 911.

Based on the vehicle description received 

from witnesses, law enforcement focused its 

investigation on defendant. An officer applied 

for an arrest warrant and a search warrant. The 

search warrant application requested authority 

to search defendant’s home for enumerated 

items on attachment B, including “any item 

identified as being involved in crime.” The district 

court issued a search warrant for defendant’s 

home that incorporated attachment B, but the 

officer’s affidavit, which detailed the circum-

Summaries of 
Selected Opinions

stances of the shooting and the investigation, 

was not expressly incorporated in the warrant. 

Defendant was arrested at a gas station close 

to his home. Officers then went to defendant’s 

home to execute the search warrant. Officers 

conducted a protective sweep, and in the 

process, shined a flashlight in the window of 

an SUV parked under the carport and saw two 

guns and ammunition. Upon searching the 

residence, officers found a box of ammunition 

that matched the ammunition used in the 

shooting. Officers procured a warrant to search 

the SUV and located several firearms and 

ammunition. 

Defendant was charged with possession of 

a firearm by a convicted felon under 18 USC § 

922(g)(1). Defendant moved to suppress the 

evidence found from searches of his home and 

the SUV, asserting that the warrant violated the 

Fourth Amendment’s particularity requirement. 

The district court denied the motion, and the 

jury convicted defendant. 

Defendant argued on appeal that the search 

warrant lacked particularity, rendering the 

search of his home unconstitutional and re-

quiring suppression of the evidence discovered 

as a result. A search warrant must describe the 

items to be seized with as much specificity as 

possible. A warrant may satisfy the particu-

larity requirement if it constrains the search 

to evidence of a specific crime in a way that 

sufficiently narrows language that, on its face, 

sweeps too broadly.  Here, the warrant targeted 

some particular items but included the catch-all 

phrase “any item identified as being involved 

in crime.” The warrant did not reference any 

specific offense, so the catch-all phrase cannot 

be read to authorize a search only for evidence 

related to the vehicle shooting. Accordingly, the 

warrant to search defendant’s home did not 

meet the Fourth Amendment’s particularity 

requirement. And while a supporting affidavit 

can cure a lack of particularity, the particularity 

in the officer’s affidavit could not cure the 

warrant defect here because the warrant did 

not expressly incorporate the affidavit. 

The Tenth Circuit also considered whether 

the severability doctrine could save the warrant. 

Under this doctrine a court can sever a warrant’s 

offending portion to suppress evidence collected 
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under it and admit evidence collected under 

the valid portions. But blanket suppression is 

still required if the warrant’s invalid portions 

so predominate that the warrant authorizes a 

general exploratory rummaging in a person’s 

belongings. Here, some categories of items to be 

searched for and seized under the warrant are 

valid and distinguishable from the categories 

of the warrant that are invalid, but the valid 

portions of the warrant do not make up the 

greater part of the warrant. Accordingly, the 

warrant empowered officers to search for 

evidence of any crime, and it is therefore invalid 

and non-severable.

Lastly, the Tenth Circuit considered whether 

the good faith exception to the exclusionary 

rule applied. Because the trial court did not 

make any factual findings on this issue, the 

Tenth Circuit concluded that a remand was 

appropriate to determine the issue.  

The denial of defendant’s suppression mo-

tion was vacated and the case was remanded.

No. 19-4133. Truman v. Orem City. 6/25/2021. 

D.Utah. Judge Tymkovich. 42 USC § 1983—

Qualified Immunity—Prosecutorial Miscon-

duct—Fabrication of Evidence—Summary 

Judgment—Failure to Preserve Issue on Appeal. 

A jury convicted plaintiff of murdering his 

wife. While imprisoned, plaintiff and his legal 

team discovered that the prosecution had 

knowingly falsified measurements of the murder 

scene to rule out the possibility of suicide or a 

self-inflicted accidental wound. The state court 

granted defendant’s motion for a new trial, and 

plaintiff was acquitted.

Plaintiff then brought a 42 USC § 1983 action 

against the prosecutor and police officers. The 

district court found that the prosecutor was 

entitled to qualified immunity as a matter of 

law, and it granted summary judgment to the 

police officers, finding the claims against them 

barred by previous holdings in state court. 

On appeal, plaintiff argued that the district 

court erred by dismissing his fabrication of 

evidence claim against the prosecutor based 

on qualified immunity. To overcome qualified 

immunity, a plaintiff must show that defendant’s 

actions violated a constitutional or statutory 

right that was clearly established at the time of 

the conduct. The constitutional right here was 

plaintiff’s due process right not to be deprived of 

liberty as a result of the fabrication of evidence 

by a government officer. To state a fabrication 

of evidence claim, a plaintiff must allege (1) 

the defendant knowingly fabricated evidence, 

(2) the fabricated evidence was used against 

plaintiff, (3) the use of the evidence deprived 

plaintiff of liberty, and (4) the conviction has 

been invalidated or called into doubt. 
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Accepting the allegations as true and viewing 

them in the light most favorable to plaintiff, 

plaintiff plausibly alleged that the prosecutor 

fabricated evidence based on the prosecutor’s 

multiple visits to the home, his attendance at 

a crime scene reconstruction, and viewing of 

photos; the fabricated evidence was used in 

the criminal case against plaintiff; the evidence 

deprived plaintiff of a fair trial; and the convic-

tion was invalidated. Further, the right not to be 

deprived of liberty as a result of the fabrication 

of evidence by a government officer was clearly 

established at the time of the prosecutor’s 

conduct. Accordingly, the district court erred.

Plaintiff also argued that the district court 

improperly granted summary judgment to the 

police officers on the fabrication of evidence 

claim on the ground of issue preclusion. How-

ever, plaintiff forfeited this argument, and he 

waived any argument regarding plain error 

review by failing to assert it on appeal. Therefore, 

the grant of summary judgment was proper.

The dismissal of the claim against the pros-

ecutor was reversed and the grant of summary 

judgment to the police officers was affirmed. 

No. 20-2073. United States v. Maley. 6/14/2021. 

D.N.M. Judge Kelly. 28 USC § 2255 Motion—In-

effective Assistance of Counsel—Fourth Amend-

ment—Plain View—Probable Cause.

An undercover FBI agent identified defen-

dant as a methamphetamine supplier when he 

observed him consummating a drug deal out 

of his travel trailer in New Mexico. A pickup 

truck was parked outside. Officers performed 

a background check on defendant and found 

that he was a convicted felon.   

When officers returned several months 

later, the travel trailer was no longer there. 

Defendant was indicted, and an arrest warrant 

was issued. Officers found that defendant had 

recently applied for an Arizona ID card with 

a Tucson address and that he used the same 

address to register several vehicles. An officer 

located defendant’s travel trailer and pickup 

truck at that address, along with his wife’s 

double-wide trailer. The following day, officers 

arrived at defendant’s address to make an arrest. 

Defendant’s two adult sons were outside and 

yelled a warning. Concerned that another person 

was on the property, the officers first searched 

the double-wide trailer and then entered the 

travel trailer. They did not find defendant, but 

they observed a shotgun in plain view in the 

travel trailer, and subsequently located 30 other 

firearms that were hidden. Defendant was later 

apprehended in New Mexico.

Defendant was convicted in New Mexico 

district court of various conspiracy and drug 

offenses and possession of a firearm by a felon. 

Defendant also faced charges in Arizona based 

on evidence found in the travel trailer in Arizona, 

but in that case, his counsel filed a successful 

motion to suppress. Defendant then filed a 28 

USC § 2255 motion, arguing that had his New 

Mexico counsel filed a motion to suppress, it 

likely would have been granted and he would not 

have been convicted on the felon in possession 

of a firearm count. The district court denied the 

motion and granted a certificate of appealability 

on whether (1) officers had probable cause to 

believe that defendant would be in his travel 

trailer when they entered it; and (2) if probable 

cause were lacking, whether his New Mexico 

counsel’s failure to file a motion to suppress 

constituted ineffective assistance of counsel.

The Tenth Circuit first addressed whether 

defendant was prejudiced by the motion denial. 

Here, officers found at least one gun in plain 

view upon their initial entrance to the travel 

trailer. This was sufficient to convict defendant 

of the felon in possession charge, so the district 

court properly determined that defendant was 

not prejudiced by his lawyer’s failure to file a 

suppression motion. 

As to the first issue, because the officers had 

an arrest warrant but not a search warrant, they 

could enter the travel trailer only if there was 

reason to believe defendant was inside. Here, 

officers had a reasonable belief that defendant 
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lived at the residence because it was the address 

on his ID card and the address where his vehicles 

were registered, the travel trailer was fully 

hooked up on-site and an agent had previously 

seen defendant living in it, the pickup truck was 

on-site, and defendant’s sons shouted a warning. 

Further, it was Sunday at 9 a.m., a time when 

officers could reasonably believe defendant 

would be at home. Therefore, the officers had 

probable cause to enter the trailer, and there 

is no reasonable probability that the verdict 

against defendant would have been different 

had counsel filed a motion to suppress. 

Based on this ruling, the Tenth Circuit did 

not address whether counsel’s representation fell 

below an objective standard of reasonableness.

The ruling was affirmed.

No. 19-1359. Doe v. University of Denver. 
6/15/2021. D.Colo. Judge Tymkovich. Title 

IX Sex Discrimination—Sexual Misconduct 

Investigation—Summary Judgment—Reasonable 

Inference.

Plaintiff was romantically involved with a 

fellow first-year student, “Jane Roe,” while he was 

an undergraduate at the University of Denver 

(University). The two had sexual intercourse 

the morning after a night of heavy drinking. 

Plaintiff alleged they had consensual sex, but 

Jane contended it was nonconsensual. A few days 

later, Jane had a sexual assault nurse examiner’s 

(SANE) report done. Several weeks later, Jane 

reported the incident to the University’s Title 

IX coordinator, and an investigation ensued.

One month later, the University’s Title IX 

director sent plaintiff a letter informing him of 

the complaint and requesting that he participate 

in an interview, which he did. Investigators also 

interviewed Jane and 11 people with whom she 

discussed the incident. Plaintiff gave the names 

of five people with whom he had discussed the 

incident, but University investigators did not 

interview them. University investigators then 

issued a preliminary report summarizing the 

interviews and their findings. This was the first 

time plaintiff was made aware of the specific 

allegations against him. After he expressed con-

cern that none of his witnesses were interviewed, 

investigators interviewed his psychologist. 

When the psychologist saw a summary of her 

statement, she sent a follow-up letter to the 

University expressing her concern that the 

summary was inaccurate, and she questioned 

the investigation’s integrity. Jane submitted 

a portion of the SANE report to investigators 

but refused to submit the entire report. The 

psychologist’s statement to investigators was 

appended to the final investigative report (final 

report), but the final report did not mention her 

letter questioning the investigation’s integrity. 
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The final report found that plaintiff more likely 

than not engaged in nonconsensual sexual 

contact with Jane. The University disciplinary 

review committee then expelled plaintiff from 

the University. Plaintiff attempted to appeal this 

decision, but the University found that his case 

did not meet appeal criteria. 

Plaintiff brought several claims against the 

University and several administrators, including 

violation of his Title IX rights and violation of 

procedural due process under the Fourteenth 

Amendment. The parties cross-motioned for 

summary judgment, and the district court 

granted summary judgment to the University 

on all claims. 

Plaintiff argued on appeal that the district 

court erred in granting summary judgment to 

the University on the Title IX claim because the 

record contained sufficient evidence to create 

a genuine dispute of material fact as to that 

claim and the court erred in failing to analyze 

the claim under the burden-shifting framework 

of McDonnell Douglas Corp. v. Green, 411 U.S. 

792 (1973). Title IX bars university discipline 

where sex is a motivating factor in the discipline 

decision. Where a Title IX plaintiff relies on 

indirect proof of discrimination, the McDonnell 

Douglas three-part burden-shifting framework 

applies. Under the McDonnell Douglas frame-

work, plaintiff has the burden of showing that his 

sex was a motivating factor in the investigation 

and disciplinary decision. If that is shown, the 

burden shifts to the University to articulate a 

legitimate, nondiscriminatory reason for its 

decision. If the University does so, the burden 

shifts back to plaintiff to show a genuine issue of 

material fact as to whether the proffered reason 

is pretextual. Evidence of an erroneous outcome 

or selective enforcement are means by which a 

plaintiff might show that sex was a motivating 

factor in a university’s disciplinary decision.

Applying the McDonnell Douglas framework, 

the Tenth Circuit concluded that plaintiff raised 

a reasonable inference that the University’s 

one-sided investigation established a prima 

facie case of sex discrimination. In response, 

the University posited a legitimate, nondiscrim-

inatory reason for its conduct: that University 

employees were biased against sexual miscon-

duct respondents, regardless of sex. But plaintiff 

produced enough evidence to raise an inference 

that the University’s proffered explanation was 

pretextual because the investigators refused 

to interview his witnesses, the investigation 

credited Jane’s allegations despite numerous 

inconsistencies and a large number of conflicting 

accounts, and the final report did not mention 

any of the inconsistencies. Further, the report 

did not discuss any of Jane’s potential motives 

for making a false report and put considerable 

weight on the extracted SANE report pages 

without requiring the entire report. Accordingly, 

the investigation raised a plausible inference 

that the University discriminated against plaintiff 

on the basis of his sex.

Additionally, plaintiff identified a number 

of statistical anomalies that raised an inference 

of anti-male bias. For instance, the University 

failed to formally investigate any of the 21 

sexual misconduct complaints brought by 

men from 2016 to 2018, while it investigated 

complaints brought by women during the same 

period. This evidence casts some doubt on the 

University’s position that its practices were 

uniformly pro-complainant and anti-respon-

dent. Accordingly, plaintiff presented enough 

evidence to satisfy his burden of showing that 

the University’s explanations of its conduct were 

pretextual, and viewing the evidence in the light 

most favorable to plaintiff, a reasonable jury 

could find that his sex was a motivating factor 

in the University’s decision to expel him. The 

district court’s entry of summary judgment was 

thus improper. 

The grant of summary judgment was va-

cated and the case was remanded for further 

proceedings. 

No. 20-1039. United States v. Jean-Pierre. 
6/15/2021. D.Colo. Judge McHugh. Securities 
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Fraud—Fed. R. Evid. 404(b)—Harmless Error—

Jury Instructions.

Defendant was an attorney specializing in 

corporate and securities law. From 2010 or 2011 

until 2013, he worked with two other individuals, 

Sears and Dittman, to manipulate the stock 

prices of a company known as FusionPharm, 

Inc. Defendant’s role was to obfuscate negative 

information and to make stock trades exempt 

from Securities and Exchange Commission 

(SEC) registration by providing incomplete 

information. 

FusionPharm’s stock was a microcap stock 

traded on the over-the-counter (OTC) market. 

In its “pink” tier, the OTC market distinguishes 

between companies that provide adequate 

current information, those that provide limited 

information, and those that provide no current 

information. Companies in the current informa-

tion category must furnish quarterly financial 

statements, an annual disclosure statement, 

and an attorney letter stating that the company 

meets the disclosure requirements, including 

those of SEC Rule 144. FusionPharm regularly 

uploaded the required disclosures and the 

corresponding attorney letters, allowing it to 

stay in that category.

Beginning in April 2010, the OTC market 

refused to accept legal opinions from defen-

dant because his repeated inconsistencies 

and omissions demonstrated that he failed to 

draft attorney letters with due diligence. Soon 

thereafter, defendant submitted 12 attorney 

letter agreements containing the unauthorized 

signature of his niece, who is also an attorney 

but who did not do legal work for defendant. 

Defendant also aided Sears, who had a convic-

tion for securities fraud, in concealing Sears’s 

involvement with FusionPharm. In 2011, the 

Financial Industry Regulatory Authority (FINRA) 

began to investigate FusionPharm’s stock sales. 

Defendant impeded the investigation by falsifying 

documents. Based on defendant’s misrepresen-

tations, FINRA closed its investigation. In its 2021 

annual report, FusionPharm falsified revenue, 

making it look attractive to investors. Its stock 

sales led to net proceeds of over $11 million, 

including windfalls to Sears and Dittman. 

In 2016, the FBI conducted a sting opera-

tion targeting defendant and secured Sears’s 

cooperation. This operation led to defendant’s 

arrest and indictment. Following a jury trial, 

defendant was convicted on 28 counts. 

Defendant appealed his conviction on four 

of the counts. He argued that the district court 

abused its discretion in admitting the attorney 

letter agreements with his niece’s signature. 

Even assuming that this evidence was improp-

erly admitted, any error was harmless because 

defendant failed to object to other admitted 

evidence that demonstrated defendant used 

his niece’s signature without her permission 

to submit attorney letters to the OTC market.

Defendant also argued that the district 

court erred by not instructing the jury that the 

government had to prove beyond a reasonable 

doubt that the securities were not exempt under 

Rule 144. However, the instructions correctly 

set forth the first element of securities fraud, 

including four separate means of satisfying that 

element, and properly instructed the jury that the 

government must prove each element beyond a 

reasonable doubt. There is no requirement that 

the district court further instruct the jury that 

the government’s burden applies to a specific 

means of satisfying that element. In addition, 

though defendant sought further instructions 

focused on whether the securities at issue met 

the requirements of Rule 144, based on the 

evidence, the jury could have convicted him 

on the ground that a different statement or act 

violated the first element of securities fraud. 

Therefore, the district court determined it would 

be confusing to separately instruct the jury on 

only one factual theory.  Accordingly, the trial 

court did not abuse its discretion.

The convictions were affirmed.

Nos. 20-4017 & 20-4019. Fitisemanu v. 
United States. 6/15/2021. D.Utah. Judge 
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Lucero. Fourteenth Amendment Citizenship 

Clause—American Samoa—Unincorporated 

Territories—Insular Cases.

American Samoa is an unincorporated US 

territory whose people are designated by statute 

as “nationals, but not citizens, of the United 

States.” It is the only unincorporated territory 

whose people are not birthright citizens. 

Plaintiffs are three citizens of American Sa-

moa living in Utah who filed suit contending that 

their noncitizen status violates the Fourteenth 

Amendment’s Citizenship Clause because when 

properly interpreted, the Citizenship Clause 

guarantees birthright citizenship to territorial 

inhabitants without the need for Congressional 

action. The district court agreed. 

The federal government, joined by intervenor 

defendants the American Samoan government 

and an individual representative, appealed. 

The gravamen of the appeal is whether birth in 

American Samoa constitutes birth within the 

United States for purposes of the Fourteenth 

Amendment. The Tenth Circuit’s analysis was 

guided by the Insular Cases, a series of Supreme 

Court decisions issued in the early 20th century 

that addressed how the Constitution applied 

to unincorporated territories. The Citizenship 

Clause provides that “all persons born or natu-

ralized in the United States, and subject to the 

jurisdiction thereof, are citizens of the United 

States and of the State wherein they reside.” 

Under the Insular Cases analytical frame-

work, courts first consider whether a consti-

tutional provision applies to unincorporated 

territories “by its own terms.” A constitutional 

provision may apply by its own terms to an 

unincorporated territory, but the precise geo-

graphic scope of the Citizenship Clause is not 

apparent from its text. Therefore, the Tenth 

Circuit looked to consistent historical practice, 

which shows that Congress has always wielded 

plenary authority over the citizenship status of 

unincorporated territories. Accordingly, the 

Tenth Circuit resolved the textual ambiguity so 

as to leave the citizenship status of American 

Samoans with Congress. 

The next stage of the analysis is whether 

citizenship is a “fundamental personal right” 

as that term is defined by the Insular Cases. 

Constitutional provisions that implicate funda-

mental personal rights apply without regard to 

local context, but the term “fundamental” has 

a distinct and narrow meaning in the context 

of territorial rights. Only principles that are 

the basis of all free government establish the 

rights that are fundamental for Insular Cases 

purposes. Birthright citizenship does not qualify 

as a fundamental right under the Insular Cases 

framework because while it is an important 

element of the American legal system, it is not 

a prerequisite to a free government. 

Lastly, the Insular Cases framework requires 

the court to weigh practical considerations con-

cerning the extension of birthright citizenship, 

that is, whether the circumstances are such that 

recognition of the right to birthright citizenship 

would prove impracticable and anomalous. 

Here, given the expressed preferences of the 

American Samoan people against citizenship 

and the potential disruption of their way of life by 

judicial imposition of citizenship, the extension 

of US birthright citizenship is impracticable and 

anomalous. Accordingly, the district court’s 

interpretation of the Citizenship Clause was 

incorrect. 

The judgment was reversed. 
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June 3, 2021
2021 COA 77. No. 19CA0879. People v. 
Williamson. Sexually Violent Predator—Sex-

ually Violent Predator Assessment Screening 

Instrument—Due Process—Prior Sex Offense 

Conviction—Cruel and Unusual Punishment.

Defendant pleaded guilty to sexual exploita-

tion of a child and was given probation. While 

on probation, defendant communicated in a 

sexually explicit manner via social media with 

an undercover police detective who he believed 

was a 14-year-old girl. Defendant pleaded guilty 

to attempted sexual assault on a child. Defen-

dant was evaluated under a Sexually Violent 

Predator Assessment Screening Instrument 

(SVPASI) and met the criteria for designation 

as a sexually violent predator (SVP) under Part 

3A based on his prior sexual offense. The district 

court considered the SVPASI, among other 

factors, and designated defendant as an SVP. 

On appeal, defendant argued that the district 

court erred by relying on Part 3A of the SVPASI 

to designate him an SVP and violated his 

right to due process. Here, the SVPASI met 

the relevant statutory requirements, and the 

district court did not err by deferring to the 

evaluator’s recommendation under Part 3A. 

Further, a prior sex offense conviction is not 

too speculative to support the district court’s 

findings and conclusions regarding potential 

recidivism. Therefore, there was no due process 

violation.

Defendant further argued that even if the 

district court’s designation was proper, SVP 

designation violates constitutional prohibitions 

on imposing cruel and unusual punishments. 

However, the SVP designation is not punish-

ment; its purpose is to protect the commu-

nity through notification and registration 

requirements. Because an SVP designation is 

not a punishment, constitutional provisions 

prohibiting cruel and unusual punishments 

do not apply.

The order was affirmed.

2021 COA 78. No. 19CA2052. Briargate at 
Seventeenth Avenue Owners Ass’n v. Nelson. 
Homeowners’ Association—Colorado Common 

Interest Ownership Act—Accord and Satisfac-

tion—Setoff.

Summaries of 
Published Opinions

Briargate at Seventeenth Avenue Owners 

Association (Briargate) is the homeowners’ 

association (HOA) for certain condominiums. 

Nelson has owned a condominium with a 

Briargate HOA since 2002. The parties previously 

engaged in litigation, resulting in money judg-

ments in favor of Nelson. Briargate brought the 

present action to recover from Nelson alleged 

unpaid assessments, interest, collection costs, 

and attorney fees. After determining that Nelson 

had unjustifiably breached his contractual 

obligations, the district court entered judgment 

for Briargate for $21,467.48 plus 8% per annum 

prejudgment interest. It also ordered Nelson to 

pay Briargate attorney fees and costs.

On appeal, Nelson contended that the trial 

court erred by rejecting his defense of accord 

and satisfaction. However, Nelson failed to act in 

good faith by writing “HOA Account—Payment 

in Full” on every check, regardless of the exis-
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tence of a dispute over the outstanding balance 

of his HOA account, and despite accruing late 

charges, interest, and fees on an unpaid special 

assessment. Therefore, the trial court did not 

abuse its discretion in concluding that Nelson 

had not carried his burden of establishing a 

proper accord and satisfaction.

Nelson also argued that the trial court erred 

by holding that Briargate was entitled to sue 

and recover damages for payments it received, 

but refused to accept, during two months. 

Here, Nelson directed Briargate to apply his 

payments contrary to the manner in which 

late payments were to be allocated by Briargate 

under a Resolution it had adopted. Therefore, 

Briargate was under no duty to accept the 

checks. However, Nelson was not obligated 

to pay late fees, interest, and penalties from 

the time Briargate received the checks until it 

returned them to Nelson.

Nelson further contended that the trial court 

erred by not offsetting what he owed Briargate 

against what it owed him from prior judgments. 

Any common law right in the homeowner to 

offset damages is barred by the public policy of 

Colorado’s Common Interest Ownership Act. 

Therefore, the trial court did not err by denying 

Nelson’s setoff defense.

Nelson further argued that the trial court 

erred by admitting evidence of a check for 

impeachment purposes only. However, Nelson 

failed to make a contemporaneous objection to 

this evidence at trial, so reversal is not warranted.

The judgment was affirmed in part and 

reversed in part, the order was affirmed, and 

the matter was remanded to the trial court 

with directions.

2021 COA 79. People in the Interest of E.S. 
Dependency and Neglect—Visitation—Treatment 

Plan—Termination of Parental Rights.

The juvenile court adjudicated the children 

dependent and neglected and adopted a treat-

ment plan for father, and it later terminated 

father’s parental rights under CRS § 19-3-604(1)

(c).

On appeal, father argued that the Arapahoe 

Department of Human Services (department) 

failed to make reasonable efforts to rehabilitate 

him because it prohibited him from visiting his 

children while he had outstanding warrants. In 

determining whether a parent is unfit under 

CRS § 19-3-604(1)(c), the juvenile court must 

consider whether the department made rea-

sonable efforts to rehabilitate the parent. Efforts 

are reasonable when services are provided in 

accordance with CRS § 19-3-208, which requires, 

among other things, visitation services for 

parents with children in out-of-home placement. 

Absent health and safety concerns, a juvenile 

court may not approve a treatment plan that 

does not provide for face-to-face visitation. 

Father’s treatment plan required him to 

participate in visitation once his active warrants 

were cleared. The caseworker testified that 

father never visited with the children because 

he had not resolved his warrants and that a 

department policy prohibited parents with 

an outstanding warrant from participating in 

visitation. Here, to the extent the juvenile court 

implicitly approved the department’s policy by 

adopting the treatment plan, it did not make 

specific findings about whether such a limitation 

on visitation was needed to protect the children’s 

health and safety. Further, there is no record 

evidence that father’s active warrants in and 

of themselves posed a threat to the children’s 

health and safety. Accordingly, the juvenile 

court did not ensure that father was provided 

with adequate visitation services, and it erred. 

Father also argued that his treatment plan 

was inappropriate because it required him to 

address domestic violence even though he 

had no criminal history involving domestic 

violence. Here, the caseworker testified that 

the domestic violence component was added 

based on reports from mother, so even if father 

did not have a criminal conviction for domestic 

violence, the record supported the domestic 

violence component.  

The judgment was reversed and the case 

was remanded with instructions.

June 10, 2021
2021 COA 80. No. 17CA1910. People v. Garcia. 
Criminal Jury Instructions—Universal Malice—

Attempted Extreme Indifference Murder—Pros-

ecutorial Misconduct—Burden of Proof.

Defendant had an argument with his live-in 

girlfriend Duran during which he aimed a 

handgun either at or above her and her sister. 

Defendant fired the gun three times before 

running away. Neither Duran nor her sister were 

shot. A jury convicted defendant of attempted 

extreme indifference murder and reckless 

endangerment, which was later merged into 

his attempted extreme indifference murder 

conviction.

On appeal, defendant contended that the 

trial court erred by declining to give a jury 

instruction defining “universal malice.” Here, 

the jury expressed no confusion about the 

court’s instructions, which followed the statutory 

language and sufficiently explained the meaning 

of extreme indifference. Therefore, the trial 

court did not err.

Defendant also argued that the trial court’s 

explanations of reasonable doubt lowered the 

prosecution’s burden of proof and required a 

new trial. However, the jury instructions here 

accurately informed the jury of the law, and the 

trial court’s elaboration of reasonable doubt in 

voir dire, while ill-advised, did not lower the 

prosecution’s burden of proof when viewed in 

light of the entire record. 

Defendant further argued that the prose-

cutor committed prosecutorial misconduct by 

(1) referencing domestic violence during voir 

dire and opening statement, and (2) improp-

erly invoking sympathy for the victims. The 

prosecution did not commit misconduct by 

mentioning domestic violence during opening 

statements because the charges were captioned 

as crimes of domestic violence, and evidence of 

domestic violence was admitted at trial. Further, 

the prosecutor’s statement to the jury “to do 

the right thing” in closing argument was brief, 

part of a summation, and minimally prejudicial.

The judgment was affirmed.

2021 COA 81. No. 17CA2076. People in the 
Interest of J.R. Juvenile Delinquency—Sexual 

Assault on a Child—Indecent Exposure—Expert 

Opinion—Credibility—Prosecutorial Miscon-

duct.

A.M. and E.P. reported multiple instances 

of sexual abuse by J.R. A jury found J.R. guilty 

of six counts of sexual assault on a child, two 

counts of indecent exposure, and six aggravated 

juvenile offender sentence enhancers.
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On appeal, J.R. contended that the juvenile 

court erred by admitting a medical doctor’s 

testimony that she had diagnosed E.P. with 

sexual abuse based solely on E.P.’s allegations. 

Here, the doctor’s testimony impermissibly 

bolstered E.P.’s credibility and usurped the jury’s 

role as fact finder by resolving one of the ultimate 

legal issues in the case—whether E.P. had been 

sexually abused. Accordingly, the juvenile court 

erred by admitting the testimony. But while the 

error was obvious, given the context of the entire 

trial at which 19 witnesses testified, it was not 

so substantial as to cast serious doubt on the 

verdict’s reliability. Therefore, the erroneous 

admission of the challenged testimony did not 

amount to plain error. 

J.R. also argued that the prosecutor commit-

ted reversible misconduct by appealing to the 

jurors’ emotions and sympathy and expressing 

personal opinions. Here, the prosecutor was 

entitled to counter the defense’s attack on the 

credibility of the child victims, and his reference 

to the “stigma” of sexual assault and the “shame 

and embarrassment” a child victim might feel, 

as well as his characterization of sexual assault 

as a “heinous crime,” were attempts to explain 

why the victims were unlikely to have fabricated 

the allegations. And the prosecutor’s request that 

the jurors “vindicate” the victims by holding J.R. 

accountable was an inartful way of asking the 

jury to find J.R. guilty, so any error in allowing 

it was harmless. Further, the prosecutor’s 

statements about the victims’ credibility were 

permissible, and his additional challenged 

statements did not denigrate the defense or 

lower the burden of proof. Accordingly, the 

prosecutor did not engage in misconduct.

The judgment was affirmed.

2021 COA 82. No. 20CAO161. Colorado Judicial 
Department, Eighteenth Judicial District v. 
Colorado Judicial Department Personnel 
Board of Review. CRCP 106(a)(4)—Colorado 

Judicial System Personnel Rules—District Court 

Jurisdiction.

The Eighteenth Judicial District (District) 

terminated Dickerson’s employment as a pro-

bation officer for violating Judicial Department 

(Department) confidentiality rules and use of 

social media policies. Dickerson appealed to the 

Judicial Department Personnel Board of Review 

(Board). A hearing officer determined that the 

District’s decision to terminate her employment 

was arbitrary and capricious and reduced the 

discipline to an unpaid 90-day suspension. The 

District appealed to the Board, which upheld 

the hearing officer’s decision. 

The District then filed a complaint against 

the Board under CRCP 106(a)(4) in district 

court challenging the Board’s decision. The 

Board moved to dismiss under CRCP 12(b)(1) 

for lack of subject matter jurisdiction, and the 

district court granted the motion. 

On appeal, the District challenged the 

district court’s decision that it lacked subject 

matter jurisdiction. The Supreme Court has 

sole authority over personnel matters within 

the Department. The Court promulgated the 

Colorado Judicial System Personnel Rules, which 

establish a process for a Department employee 

to challenge an employment termination. The 

Rules do not provide for judicial review following 

the Board’s decision, which is the final step in 

that process. Accordingly, the district court 

lacked jurisdiction.

The judgment was affirmed.

June 17, 2021
2021 COA 83. No. 20CA1475. Browne v. 
Industrial Claim Appeals Office. Workers’ 

Compensation—Multiple Injuries—Maximum 

Medical Improvement—Impairment Rating—

Disability Benefits Cap—Apportionment—Equal 

Protection.

In 2007, claimant sustained an injury to his 

cervical spine while working as a law enforce-

ment officer for the City of Colorado Springs 

(City). Claimant reached maximum medical 

improvement (MMI) for that injury in 2010 

with a permanent impairment rating of 6% of 

the whole person. The City admitted to the 6% 

injury and paid claimant permanent partial 

disability benefits.

In 2016, claimant sustained a second 

work-related injury to the same body part. He 

reached MMI for this injury in 2019. The City 

filed a final admission of liability admitting to an 

impairment rating of 25% of the whole person 

based on the treating physician’s impairment 

rating calculation. Claimant also underwent 

a division-sponsored independent medical 

examination (DIME). The DIME physician 

agreed that claimant reached MMI in 2019 but 

calculated his impairment rating to be 26% of 

the whole person. The parties then disputed how 

the impairment rating should be apportioned. 

An administrative law judge (ALJ) concluded 

that claimant’s permanent impairment rating 

should first be reduced by the 6% impairment 

attributable to his 2007 injury, leaving him with 

a net permanent impairment rating of 20% and 

a disability benefits cap of $86,697.04 for the 

2016 injury. A panel of the Industrial Claim 

Appeals Office (Panel) affirmed.

On appeal, claimant argued that the Panel 

and the ALJ misinterpreted the Workers’ Com-

pensation Act (Act) because the Act’s plain 

meaning mandates that the statutory disability 

benefits cap be based on his total combined 

impairment rating of 26%. CRS § 8-42-107.5 

caps the amount of combined temporary and 

permanent disability benefits a claimant can 

receive and divides claims into injuries with 

an impairment rating of 25% or less and those 

with an impairment rating of more than 25%. 

Injuries with an impairment rating of 25% or 

less are subject to a lower benefits cap. CRS § 

8-42-104(5), which applies when a claimant has 

sustained multiple injuries to the same body 

part, unambiguously states that a claimant’s 

prior impairment rating must be deducted 

when apportioning a prior injury, so claimant’s 

impairment rating must be apportioned by 

deducting the 6% attributable to his 2007 injury 

from the 26% impairment rating he received 

after his 2016 work injury. The statutory cap 

must then be applied to the apportioned im-

pairment rating. Therefore, the Panel did not 

err in affirming the ALJ’s order.

Claimant also contended that the Panel’s 

interpretation violated his right to equal pro-

tection by treating him differently from other 

claimants with impairment ratings over 25%. 

However, not all claimants with impairment 

ratings greater than 25% suffer more than one 

injury, so claimant failed to establish that he 

was treated differently from similarly situated 

claimants. Further, financial grounds may be 

the basis for rational and legitimate goals under 

the Act, and claimant also failed to establish the 
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absence of a legitimate governmental interest in 

treating some workers with impairment ratings 

over 25% differently than others. Consequently, 

claimant failed to establish that basing the stat-

utory benefits cap on apportioned impairment 

ratings violated his right to equal protection. 

The order was affirmed.

2021 COA 84. No. 20CA1523. Delta County 
Memorial Hospital v. Industrial Claim Appeals 
Office. Workers’ Compensation—Hospital—Pen-

alties—Personal Jurisdiction—Due Process—Col-

lection Efforts—Continuing Violation—Separate 

Offenses.

Claimant worked for Bob Adams Trucking 

(Adams) when she sustained serious work-re-

lated injuries while loading a pickup truck onto 

a tilt-bed tow truck. Claimant received ongoing 

treatment for her injuries at Delta County 

Memorial Hospital (hospital). An administrative 

law judge (ALJ) awarded claimant medical and 

disability benefits from Adams, which lacked 

statutorily required workers’ compensation 

insurance. The ALJ also ordered Adams to 

deposit an amount with the Division of Workers’ 

Compensation (Division) to secure payment of 

all unpaid compensation and benefits awarded, 

but Adams never paid any sum to the Division 

and did not pay any of claimant’s medical 

providers. 

Claimant gave the hospital a copy of the 

ALJ’s order, but the hospital billed her directly 

to collect the debt. Claimant then applied to 

the Division for penalties against the hospital 

for violating CRS § 8-42-101(4) by billing her 

directly. An ALJ imposed penalties against the 

hospital even though the hospital had not been 

joined as a party to the action. A panel of the 

Industrial Claim Appeals Office (Panel) affirmed 

the imposition of penalties for all but two bills 

that were forwarded to collections, finding these 

were beyond the scope of claimant’s hearing 

application.

On appeal, the hospital argued that penalties 

cannot be imposed against it as a nonparty. 

However, by entering a general appearance 

in the proceedings and defending itself on the 

merits, the hospital voluntarily submitted itself 

to the jurisdiction of the Office of Administrative 

Courts. Further, the hospital was not deprived 

of due process when the ALJ considered and 

ruled on claimant’s request for penalties against 

it because the hospital participated in the 

proceedings.

Claimant cross-appealed the Panel’s de-

cision, contending that the penalty amount 

affirmed by the Panel should have been greater 

because the hospital’s acts were continuing 

violations. Penalties under the Act accrue daily. 

Continuing violations typically include a delay in 

acting that can be cured by taking the required 

action. Here, the Panel limited the daily penalty 

to those specific dates on which the hospital 

issued medical bills to claimant after learning 

that her injuries were work-related. Each bill 

constituted a distinct violation that could not 

be cured, so this billing practice did not fit 

within the definition of a continuing violation. 

Therefore, the Panel correctly limited penalties 

to those dates on which the hospital improperly 

billed claimant. However, the Panel erred by 

rejecting penalties for the two bills the hospital 

sent to a collection agency. 

The Panel’s order holding that daily penal-

ties, but not a continuing violation, could be 

assessed against the hospital was affirmed. That 

portion of the Panel’s order rejecting penalties 

for the bills sent to a collection agency was set 

aside, and the matter was remanded to the Panel 

with instructions to reinstate the ALJ’s award of 

penalties for the two days collection attempts 

were instigated against claimant. 

 

June 24, 2021
2021 COA 85. No. 17CA1328. People v. Daley. 
Sexual Assault on a Child by One in a Position 

of Trust—Pattern of Sexual Abuse—Aggra-

vated Incest—Internet Sexual Exploitation of 

a Child—Contributing to the Delinquency of 

a Minor—Constitutional Right to be Present 

Are you a lawyer asking yourself 

“How can I help my community?”
Are you a legal services provider wondering 

“Where can I find volunteer lawyers?”

Succession to Service answers those 
questions by connecting lawyers who 
want to volunteer their time with the 
organizations that need them — at no 
cost to either the lawyers or the non-
profits.

Stemming from the Access to Jus-
tice Commission, the goal of the 
Succession to Service platform is to 
establish a structured, statewide pro 
bono program for Colorado’s experi-
enced lawyers and judges to partner 
with nonprofit legal services organi-
zations. The Succession to Service 
platform will serve as Colorado’s new 
pro bono pipeline!

The platform will launch in early 2020. 
For more information now and to learn 

how you can get involved, 
visit successiontoservice.org 

and join our mailing list!  
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at Trial—Jurors Sleeping—Motion for New 

Trial—Testimony.

Defendant is the victim’s mother. Defendant 

arranged sexual encounters between the vic-

tim and men defendant met online when the 

was victim was 14 years old and 17 years old. 

Defendant also engaged in sexual acts with the 

victim. Defendant was found guilty of sexual 

assault on a child by one in a position of trust 

and as part of a pattern of sexual abuse, four 

counts of aggravated incest, internet sexual 

exploitation of a child, four counts of sexual 

exploitation of a child, and contributing to the 

delinquency of a minor.

On appeal, defendant argued that the trial 

court violated her constitutional right to be 

present at trial by proceeding with trial after 

she was hospitalized for an apparent suicide 

attempt. Here, defendant attended the first 

four days of trial. She then took an overdose of 

narcotics, which resulted in a medical emergency 

that rendered her unfit to return to trial the 

fifth day. This, along with the note she left, 

demonstrated that she intended to absent 

herself from trial. Further, the court carefully 

considered defendant’s interest in attending 

the trial against factors weighing in favor of 

proceeding with the trial. Therefore, the trial 

court did not abuse its discretion in finding that 

defendant was voluntarily absent from trial and 

proceeding in her absence.

Defendant also contended that the trial court 

erred by denying her motion for a new trial, 

which was based on allegations that several 

jurors had fallen asleep during trial. However, the 

record supports the trial court’s finding that no 

jurors actually fell asleep during trial. Therefore, 

the court did not err in denying the motion.

Defendant further argued that the trial 

court erred by refusing to instruct the jury on 

the unreliability of child hearsay. Because no 

testimony was admitted under the child hearsay 

statute, the court did not err.

Defendant also contended that the trial 

court erred by allowing the prosecutor to ask a 

detective a series of questions about whether 

the victim’s trial testimony was consistent with 

her out-of-court statements. The trial court 

abused its discretion by allowing the detective to 

provide an opinion on the victim’s truthfulness, 

which usurped the jury’s function. Although 

it was error to admit this testimony, any error 

was harmless because the evidence against 

defendant was overwhelming and there was no 

reasonable possibility that the error contributed 

to the convictions.

The Court of Appeals also found three other 

challenged evidentiary rulings by the trial court 

to be proper. 

The judgment was affirmed.

2021 COA 86. No. 19CA2273. People in the 
Interest of B.H. Juvenile—Restitution—Pre-

judgment Interest.

B.H. pleaded guilty to several offenses in 

connection with property losses he caused while 

committing a string of burglaries and other 

crimes. The plea agreement required B.H. to 

pay restitution related to each original charge 

but was silent as to the accrual of interest on the 

restitution amount. The district court entered 

an order for full restitution for the property 

damage to include prejudgment interest from 

the offense date until the restitution award.

On appeal, B.H. argued that the court erred 

in awarding prejudgment interest as part of the 

restitution award. When a criminal defendant 

damages or steals property, prejudgment interest 

begins to accrue under CRS § 18-1.3-603 on 

the date on which the victim first incurs out-

of-pocket expenses arising from that property 

damage. Here, the district court did not deter-

mine if or when each victim incurred repair or 

replacement costs; instead, it directed B.H. to 

pay prejudgment interest from the time of loss. 

Because the time of loss is not necessarily the 

same as the time at which repair or replacement 

costs are incurred, this was not an appropriate 

measure of when prejudgment interest should 

have begun to accrue. Accordingly, the court 

erred.

The order was reversed and the case was 

remanded with instructions. 

These summaries of published Court of 

Appeals opinions are written by licensed 

attorneys Teresa Wilkins (Englewood) and 

Paul Sachs (Steamboat Springs). They 

are provided as a service by the CBA and 

are not the official language of the Court; 

the CBA cannot guarantee their accuracy 

or completeness. The full opinions, the 

lists of opinions not selected for official 

publication, the petitions for rehearing, and 

the modified opinions are available on the 

CBA website and on the Colorado Judicial 

Branch website.

Unleash 
your inner 

photographer.
It’s never been easier 
to get your Colorado 
photo on our cover. 

We welcome Colorado 
photos (landscapes, buildings, 
animals, etc.) taken by active 
or retired CBA members, 
law students, or law-related 
administrative staff. Send 
original, high-resolution jpeg 
files to Kate Schuster at 
kschuster@cobar.org. 
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June 1, 2021
2021 CO 36. No. 20SA103. San Isabel Electric 
Ass’n, Inc. v. Public Utilities Commission. 
Public Utility Law—Station Power—Vertically 

Integrated Utility. 

The Supreme Court addressed whether a 

rural cooperative electric association’s cer-

tificates of public convenience and necessity 

(CPCNs)—which grant the association the 

exclusive right to provide electric service in 

its certificated area—encompass the right to 

provide station power to the electric generation 

facilities of a vertically integrated utility capable 

of self-supplying such power. The Court held that 

the Public Utilities Commission (PUC) regularly 

pursued its authority in concluding that the 

association does not have such a right under 

its CPCNs and that the vertically integrated 

utility may self-supply station power using its 

own electric generation resources. The Court 

further held that, because the association had 

no property right to supply station power to the 

vertically integrated utility, the PUC’ s decision 

did not amount to a taking of property without 

due process. The Court thus affirmed the district 

court’s judgment upholding the PUC’s ruling.

2021 CO 37. No. 21SA146. In re Interrogatories 
on Senate Bill 21-247 Submitted by the Colo-
rado General Assembly. Questions Submitted 

by the Legislature—Apportionment—Separation 

of Powers.

The Supreme Court exercised its original 

jurisdiction to review interrogatories pro-

pounded by the General Assembly regarding 

the constitutionality of proposed Senate Bill 

21-247. The interrogatories ask (1) whether 

the General Assembly can add and amend 

various terms to the Colorado Revised Stat-

utes instructing the independent redistricting 

commissions established under Colo. Const. 

art. V, §§ 44 to 48.4, to take certain actions to 

account for census data delays; and (2) whether 

the General Assembly can require courts to 

apply a “substantial compliance” standard in 

any legal action challenging the redistricting 

commissions’ compliance with the technical, 

but not substantive, requirements of Colo. 

Const. art. V, §§ 44 to 48.4.

The Court answered both interrogatories in 

the negative. First, while nothing in the Con-

stitution forbids the commissions from taking 

the actions suggested by Senate Bill 21-247, the 

independent commissions were established 

by voters specifically to remove authority from 

the General Assembly over the redistricting 

process. Thus, the General Assembly does not 

have the authority to direct the independent 

commissions to interpret constitutional terms 

a certain way or to take any action beyond what 

Colo. Const. art. V, §§ 44 to 48.4, already require. 

Second, the General Assembly does not have the 

authority to define the standard that applies to 

constitutional challenges; that power lies within 

the sole province of the judiciary. Accordingly, 

Senate Bill 21-247 would be unconstitutional 

if enacted.

2021 CO 38. No. 20SC314. People in the Interest 
of S.A.G. Dependency and Neglect—Termination 

of Parental Rights—Uniform Child-Custody 

Jurisdiction and Enforcement Act. 

At the end of a dependency and neglect 

case, a juvenile court terminated parents’ legal 

relationship with their son. A Court of Appeals 

division vacated the termination order, holding 

that the juvenile court lacked subject matter 

jurisdiction under the Uniform Child-Custody 

Jurisdiction and Enforcement Act’s (UCCJEA) 

temporary emergency and non-emergency 

jurisdiction provisions. Further, the division held 

that, to acquire non-emergency jurisdiction on 

Summaries of Published Opinions

remand, the juvenile court must ask an Arkansas 

court to decline jurisdiction. 

In keeping with the plain language of the 

statute, the Supreme Court held that UCCJEA 

temporary emergency jurisdiction exists only 

to protect abandoned children or to prevent 

mistreatment or abuse in emergencies. The ju-

venile court did not have temporary emergency 

jurisdiction when it terminated parental rights 

here because S.A.G. was not then abandoned 

and no emergency then existed. Thus, the 

division properly vacated the termination 

judgment. However, the division erred by 

requiring the juvenile court to communicate 

with an Arkansas court without further analysis. 

Because it is possible but not certain that 

Arkansas had home-state jurisdiction over S.A.G. 

on the date of the termination order, the juvenile 

court should have conducted a full analysis 

of its non-emergency jurisdiction, including 

the requisite fact-finding. The results of that 

analysis will dictate whether the juvenile court 

must contact an Arkansas court on remand.

The judgment was affirmed in part and 

reversed in part, and the case was remanded 

for further proceedings.

2021 CO 39. No. 20SC498. People in the Interest 
of B.H. Dependency and Neglect—Termination 

of Parental Rights—Uniform Child-Custody 

Jurisdiction and Enforcement Act—Right to 

Counsel in Termination Proceedings—Elimina-

tion of Less Drastic Alternatives to Termination. 

Father directly appealed a district court 

order terminating his parental relationship 

with his son, asserting that the court lacked 

subject matter jurisdiction under the Uniform 

Child-Custody Jurisdiction and Enforcement 

Act. Because the record suggests the existence of 

a prior child-custody determination in Indiana, 

the termination order must be vacated and the 

case remanded for additional jurisdictional 

fact-finding. 

Father also argued that the district court 

violated his right to counsel by requiring him 

to proceed pro se at the termination hearing. 

The Court concluded that the right to due 

process did not require the appointment of a 

third attorney because the risk of an erroneous 

deprivation of his parental rights was low. 
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COLORADO BAR FOUNDATION GIVES $127,750 TO 32 COLORADO NONPROFITS 
 
The Colorado Bar Foundation advances justice by supporting legal services and law-related education with 
a focus on three primary areas: (1) expanding the delivery of legal services, (2) promoting law-related 
education, and (3) improving the administration of justice. 
 
In the last 8 years, CBF has awarded more than $925,000 in grants.  In 2020, , the CBF awarded 32 grants 
totaling $127,750 to organizations providing services in 30 Colorado counties (including awards to 16 
organizations providing statewide services).  Every year, the CBF awards a major grant to the Colorado 
Lawyer Trust Account Foundation and smaller grants (averaging about $3,000) to other nonprofits.  While 
the average amount of the grants may seem small, they are significant to the organizations that receive 
them. 
 
One of the 2020 grant recipients is a Weld County nonprofit that advocates for child abuse victims.  The 
organization, known as A Kid’s Place, Inc. dba Life Stories Child & Family Advocacy, is the only Child 

Advocacy Center Program in 
the 19th Judicial District.  In 
FY 2019-2020, they served 
over 350 child victims and 
their 750 non-offending 
family members.  The Center 
serves children who have been sexually abused or traumatized by 
witnessing homicide or extreme acts of violence. Child 

victims  and their non-offending family members are provided a 
comfortable and supportive setting that  decreases trauma and allows 
the victims to begin the healing process. The CAC provides 

comprehensive services through a 
multi- disciplinary team approach with 
members from law enforcement, 
child protection, medical, mental 
health, victim support and 
prosecution. This includes scheduling 
of forensic interviews, education about the 
victim services system, scheduling of medical exams, victim 
advocacy and support and access to counseling services.  
   

 

CBF grants are made possible by the generous support by Colorado Bar Fellows and other donors.   Please 
consider joining us by making a donation or contact us to learn more about becoming a Bar Fellow.  For 
more information, go to www.coloradobarfoundation.org or contact Bar Fellows President Sarah Adelson 
(sadelson@cooley.com), CBF Board of Trustees Chair Loren Brown (lorenbrown@colo-law.com) or 
Elizabeth Akalin (eakalin@cobar.org). 
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Further, father voluntarily waived his statutory 

right to counsel through his obstreperous and 

dilatory conduct.

Finally, father argued that the district court 

abused its discretion when it found that the 

Arapahoe County Department of Human Ser-

vices had made reasonable efforts to reunite 

his family. However, the Court found no abuse 

of discretion.

The judgment was affirmed in part and 

vacated in part, and the case was remanded 

for additional jurisdictional fact-finding. If 

the district court acquires jurisdiction, it may 

reinstate the termination judgment based on 

the existing record. The district court may, but 

need not, appoint counsel for father.

2021 CO 40. No. 20SC438. DePriest v. People. 
Grounds for Dismissal—Mootness—Collateral 

Consequences. 

In this opinion, the Supreme Court reviewed 

an order of a divided panel of the Court of Ap-

peals summarily granting the People’s motion to 

dismiss defendant’s appeal from the revocation 

of his deferred judgment and sentence as moot. 

The Court held that the appeal is not moot. If 

defendant prevails in his appeal, his conviction 

would be vacated, his deferred judgment and 

sentence would be reinstated, and any sentences 

resulting from the improperly imposed con-

viction would be reversed. Because defendant 

faces direct and collateral consequences from 

the revocation of his deferred judgment and 

sentence and the entry of the judgment of 

conviction, the division erred in dismissing 

his appeal as moot. 

Accordingly, the order of dismissal was 

vacated and the case was remanded to the 

Court of Appeals to proceed with the appeal 

on the merits.

June 7, 2021
2021 CO 41. No. 19SC819. People v. Mosely. 
Jury Unanimity—Self-Defense—Due Process.

The Supreme Court addressed whether 

a jury must unanimously agree on which 

component of self-defense the prosecution has 

disproven when a defendant raises self-defense 

as an affirmative defense to the charged crime. 

The Court held that, because a defendant has 

a right only to a unanimous general verdict, 

the jury need not also unanimously agree 

on the specific reason that self-defense was 

disproven, so long as it unanimously agrees 

that the prosecution disproved self-defense 

beyond a reasonable doubt. The Court thus 

reversed the Court of Appeals’ judgment and 

remanded the case for reinstatement of de-

fendant’s conviction.

2021 CO 42. No. 20SC251. People v. Lavadie. 
Constitutional Law—Sixth Amendment—Right 

to Self-Representation.

The Supreme Court held that, in deciding 

whether a defendant may exercise the right to 

self-representation, the trial court must first 

consider whether the totality of the circum-

stances demonstrates that the defendant has 

voluntarily, knowingly, and intelligently waived 

the right to counsel. Only if the totality of the 

circumstances supports a valid waiver of the 

right to counsel can the defendant exercise 

the right to self-representation.

The Court held that, while a trial court 

would do better to warn defendants that their 

lack of cooperation or obstreperous behavior 

during an advisement pursuant to People v. 

Arguello, 772 P.2d 87 (Colo. 1989), can prevent 

self-representation, the failure to provide such 

a warning alone doesn’t constitute error. The 

Court also declined to impose on trial courts 

an affirmative duty to revisit a deficient waiver 

of the right to counsel. 

Accordingly, the Court reversed the Court 

of Appeals’ judgment.

2021 CO 43. Nos. 20SC365 & 20SC367. Board 
of County Commissioners of La Plata County 
v. Department of Public Health and Environ-
ment. Solid Wastes Disposal Act—Governmental 

Immunity—Regulatory Enforcement.
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In these two related cases, the La Plata 

County Board of County Commissioners (Coun-

ty) challenged the Colorado Department of 

Public Health and Environment’s (Department) 

authority to bring an enforcement action against 

the County under the Solid Wastes Disposal 

Sites and Enforcement Act (SWA), CRS §§ 

30-20-100.5 to -122.

The Supreme Court granted certiorari to 

consider the County’s contentions that the 

Department could not properly bring such an 

action against it because (1) the County is not 

a “person” within the meaning of the SWA, and 

therefore it is not the proper target of an SWA 

enforcement action; and (2) any such action is 

barred by the Colorado Governmental Immunity 

Act (CGIA), CRS § 24-10-106. The Court also 

granted certiorari to consider whether the 

County is entitled to recover its attorney fees 

as the prevailing party below.

The Court did not address the County’s first 

contention because it concluded that whether 

the Department is a “person” is irrelevant; 

the Department has the authority to bring an 

enforcement action against the County as an 

owner or operator of an allegedly noncompliant, 

abandoned landfill. As to the County’s second 

contention, the Court concluded that the 

Department’s enforcement action is not barred 

by the CGIA because such an action is not a 

claim for injury that lies in tort or could lie in 

tort. And because the County is no longer the 

prevailing party here, the Court concluded that 

it is not entitled to an award of its attorney fees.

Accordingly, the Court vacated the Court of 

Appeals division’s conclusion that the County 

is a “person” within the meaning of the SWA 

but otherwise affirmed its judgments.

2021 CO 44. No. 20SA81. In re Abrams. First 

Amendment—Colo. RPC 8.4(g).

In this attorney discipline proceeding, the 

Supreme Court construed Colo. RPC 8.4(g) and 

held that, because the rule is narrowly tailored 

to achieve several compelling state interests 

and does not illegitimately burden a substantial 

amount of constitutionally protected speech, 

the rule is not unconstitutionally overbroad. 

Further, the Court determined that the rule is not 

unconstitutionally vague because the lawyer’s 

conduct in this case would be prohibited 

under any reasonable construction of the rule. 

The Court also concluded that the presiding 

disciplinary judge did not err in his evidentiary 

rulings. Accordingly, the Court affirmed the 

hearing board’s judgment imposing sanctions.

2021 CO 45. No. 20SA322. People v. Hernandez. 
Accused’s Right to Confront Witnesses—Mode 

of Testifying—Equal Protection.

In this opinion, the Supreme Court exercised 

its original jurisdiction to address whether a 

trial court may properly allow a “make my day” 

immunity hearing to proceed with live witness 

testimony using a videoconference platform 

instead of in-person courtroom testimony 

due to public health concerns related to the 

COVID-19 pandemic.

The Court held that the trial court did not 

violate Hernandez’s confrontation or equal 

protection rights by allowing the prosecution 

to appear, and its witnesses to testify, via a 

videoconferencing platform at his make my day 

hearing under these specific circumstances. 

Accordingly, the Court discharged the rule to 

show cause.

June 14, 2021
2021 CO 46. No. 20SA240. People v. Vigil. 
Criminal Code—Serious Bodily Injury—Sub-

stantial Risk of Death.

In this interlocutory appeal, the Supreme 

Court considered the meaning of the phrase 

“substantial risk of death” in the criminal 

code’s definition of serious bodily injury, CRS 

§ 18-l-901(3)(p). Here, defendant allegedly 

stabbed the victim in the neck, the knife missed 

all vital structures, and the victim needed only 

stitches for treatment. The People and defendant 

disagree on what controls the substantial risk 

of death determination—the facts of the actual 

injury or the risk generally associated with the 

type of conduct or injury in question.

The Court held that the facts of the actual 

injury control the substantial risk of death 

determination under CRS § 18-l-901(3)(p), 

not the risk generally associated with the type 

of conduct or injury in question. In doing so, 

the Court reaffirmed its decision in Stroup v. 

People, 656 P.2d 680 (Colo. 1982), and to the 

extent inconsistent with Stroup and this opinion, 

overruled the Court of Appeals’ decisions in 

People v. Sanchez, 751 P.2d 1013 (Colo.App. 

1988), and People v. Covington, 988 P.2d 657 

(Colo.App. 1999), rev’d on other grounds, 19 P.3d 

15 (Colo. 2001). Accordingly, because the knife 

missed all vital structures, the stab wound to 

the neck here did not involve substantial risk 

of death, and thus defendant did not cause 

serious bodily injury.

Therefore, the Court made the rule to show 

cause absolute and remanded the case for fur-

ther proceedings consistent with this opinion.

2021 CO 47. No. 21SA87. Winninger v. Kirch-
ner. Standing—Statutory Construction—Civil 

Theft—Theft of Medical Records or Information.

In this original proceeding pursuant to 

C.A.R. 21, the Supreme Court reviewed the 

district court’s order denying plaintiffs’ motion 

to dismiss defendants’ civil theft counterclaim 

based on an alleged lack of standing. Upon 

consideration of plaintiffs’ C.A.R. 21 petition, 

and joined by third-party defendant, the Court 

issued a rule to show cause directing defendants 

to explain why (1) the term “theft” as used 

in CRS § 18-4-405 encompasses the theft of 

medical records or medical information under 

CRS § 18-4-412(1), such that respondents have 

standing to pursue their civil theft counterclaim 

in this case; and (2) respondents’ civil theft 

counterclaim is not barred by CRS § 18-4-412(5).

The Court concluded that the term “theft” 

as used in CRS § 18-4-405 refers to “theft” 

within the meaning of CRS § 18-4-401 and 

therefore does not encompass the theft of 

medical records or medical information under 

CRS § 18-4-412(1). Therefore, defendants do 

not have standing to bring a civil theft claim 

based on a violation of the theft of medical 

records statute. 

Accordingly, the Court made the rule to show 

cause absolute and did not need to address 

whether defendants’ civil theft claim is also 

barred under CRS § 18-4-412(5).

2021 CO 48. No. 19SC553. Nieto v. Clark’s 
Market. Statutes—Labor and Employment—

Colorado Wage Claim Act—Vacation Pay—

Nonwaiver of Employee Rights.
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The Supreme Court considered whether, 

under the Colorado Wage Claim Act (CWCA), 

an employer must pay an employee’s earned 

but unused vacation pay upon separation from 

employment despite an agreement purporting 

to forfeit the employee’s right to such payment. 

Interpreting CRS § 8-4-101(14)(a)(III) and other 

provisions of the CWCA, the Court concluded 

that, although the CWCA does not create an 

automatic right to vacation pay, where an 

employer chooses to provide such pay, it cannot 

be forfeited once earned. Accordingly, the 

Court held that all earned and determinable 

vacation pay must be paid upon separation 

and that any agreement purporting to forfeit 

earned vacation pay is void. 

The Court therefore reversed the Court of 

Appeals’ judgment affirming the dismissal of 

the employee’s wage complaint and remanded 

the case for further proceedings.

2021 CO 49. No. 20SA375. People v. Manaois. 
General Sentencing Statutes—Sex Offender 

Lifetime Supervision Act—Sex Offender In-

tensive Supervision Probation—Consecutive 

Prison-Probation Sentences in a Multi -Count 

Case—Crime of Violence Statute.

In Allman v. People, 2019 CO 78, the Su-

preme Court decided that a district court lacks 

authority under the general sentencing statutes 

to sentence a defendant to prison for one offense 

and to probation for another in a multi-count 

case. But the defendant in Allman received 

consecutive prison -probation sentences for 

non-sex offenses, while the defendant in this 

case received consecutive prison-probation sen-

tences that included a sentence to Sex Offender 

Intensive Supervision Probation (SOISP) for a 

“sex offense” under the Sex Offender Lifetime 

Supervision Act (SOLSA). The Court held that 

Allman’s sentencing prohibition does not apply 

in cases where, as here, the defendant receives 

a prison sentence for a non-sex offense and a 

consecutive SOISP sentence for a sex offense.

In this case, the district court vacated defen-

dant’s guilty pleas, sentences, and judgment of 

conviction after the Court of Appeals mistakenly 

concluded that his consecutive sentences to 

prison and SOISP were illegal under Allman. 

Because the district court erred, albeit at the 

direction of the Court of Appeals, the Court 

made absolute the rule it issued in response 

to the People’s C.A.R. 21 petition. The case 

was remanded with instructions to reinstate 

defendant’s guilty pleas, sentences, and judg-

ment of conviction.

2021 CO 50. No. 20SA423. People v. Keen. 
General Sentencing Statutes—Sex Offender 

Lifetime Supervision Act—Sex Offender In-

tensive Supervision Probation—Consecutive 

Prison-Probation Sentences in a Multi -Count 

Case—Crime of Violence Statute.

In Allman v. People, 2019 CO 78, the Supreme 

Court held that a district court lacks authority 

under the general sentencing statutes to sen-

tence a defendant to prison for one offense and 

to probation for another in a multi-count case. 

But in People v. Manaois, 2021 CO 49, one of 

two lead companion cases also announced on 

June 14, 2021, the Court concluded that Allman’s 

prison-probation sentencing prohibition is 

inapplicable in certain instances. Specifically, 

Manaois teaches that the Allman rule doesn’t 

apply in multi-count cases where a defendant 

receives (1) a prison sentence for a non-sex 

offense; and (2) a consecutive probation sen-

tence for a “sex offense” pursuant to the Sex 

Offender Lifetime Supervision Act (SOLSA), 

requiring participation in Sex Offender Intensive 

Supervision Probation (SOISP).

In this case, the Court held that Allman 

does not prohibit courts from sentencing a 

defendant in a multi-count case to prison for a 

non-sex offense followed by SOISP for another 

offense—regardless of whether the latter is a sex 

offense requiring an indeterminate sentence 

or a sex-related offense (i.e., an offense that 

does not qualify as a “sex offense” but that 

nevertheless falls within SOLSA’s scope and 

involves participation in SOISP) requiring a 

determinate sentence. So long as the probation 

sentence in that scenario falls within the confines 

of SOLSA (as does every SOISP sentence), 

Allman’s sentencing restriction is inapplicable.

Here, defendant received a prison sentence 

for a non-sex offense and a consecutive de-

terminate sentence to SOISP for a sex-related 

offense. The Court concluded that Allman’s 

sentencing prohibition does not apply and 

that the consecutive prison-SOISP sentences 

imposed were legal.

The decision to uphold the challenged 

sentences here is buoyed by the crime of violence 

statute, which is implicated by the non-sex 

offense in this case. CRS § 18-1.3-406(7)(a) 

conveys that a defendant may receive a man-

datory prison sentence for a crime of violence 

and a non-mandatory sentence (including a 

probation sentence) for a non-violent crime 

in the same case.

Because the district court agreed with de-

fendant that Allman rendered his consecutive 

prison-SOISP sentences illegal and necessitated 

a resentencing hearing, it erred. Therefore, the 

Court made absolute the rule to show cause 

that it issued in response to the People’s C.A.R. 

21 petition. The case was remanded for further 

proceedings consistent with this opinion. 

2021 CO 51. No. 20SA373. People v. Lowe. 
General Sentencing Statutes—Sex Offender 

Lifetime Supervision Act—Sex Offender In-

tensive Supervision Probation—Consecutive 

Prison-Probation Sentences in a Multi -Count 

Case—Crime of Violence Statute.

In Allman v. People, 2019 CO 78, the Su-

preme Court decided that a district court lacks 

authority under the general sentencing statutes 

to sentence a defendant to prison for one offense 

and to probation for another in a multi-count 

case. But the defendant in Allman received 

consecutive prison -probation sentences for 

non-sex offenses, while the defendant in this 

case received consecutive prison-probation 

sentences that included a sentence to Sex 

Offender Intensive Supervision Probation 

(SOISP) for a “sex offense” under the Sex Of-

fender Lifetime Supervision Act (SOLSA). The 

question in this original proceeding is whether 

Allman’s sentencing restriction applies in a case 

where, as here, the defendant receives a prison 

sentence for an offense that doesn’t qualify as a 

sex offense and a consecutive SOISP sentence 

for a sex offense.

In People v. Manaois, 2021 CO 49, one of 

two lead companion cases also announced 

on June 14, 2021, the Court held that Allman’s 

prison-probation sentencing prohibition does 

not apply in cases where a defendant receives 
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a prison sentence for a non-sex offense and a 

consecutive SOISP sentence for a sex offense. 

Manaois is dispositive of this original pro-

ceeding. For the reasons detailed there and 

summarized here, the Court concluded that the 

consecutive sentences to prison and probation 

imposed on the defendant in this case were not 

barred by the Allman rule.

Because the district court read Allman as 

rendering defendant’s sentences illegal and 

requiring vacatur of his guilty pleas, sentences, 

and judgment of conviction, it erred. However, 

because the Court didn’t reach defendant’s 

contention that the district court incorrectly 

reinstated his charges in violation of his rights 

against double jeopardy, which means that 

the district court’s refusal to dismiss the case 

stands, the Court discharged in part and made 

absolute in part the rule to show cause that it 

issued in response to his C.A.R. 21 petition. 

The case was remanded with instructions to (1) 

reinstate defendant’s guilty pleas, sentences, 

and judgment of conviction; and (2) resolve any 

outstanding postconviction motions.

2021 CO 52. No. 20SA421. People v. Coleman. 
General Sentencing Statutes—Sex Offender 

Lifetime Supervision Act—Sex Offender In-

tensive Supervision Probation—Consecutive 

Prison-Probation Sentences in a Multi -Count 

Case—Crime of Violence Statute.

In Allman v. People, 2019 CO 78, the Supreme 

Court held that a district court lacks authority 

under the general sentencing statutes to sen-

tence a defendant to prison for one offense and 

to probation for another in a multi-count case. 

But in People v. Manaois, 2021 CO 49, one of 

two lead companion cases also announced on 

June 14, 2021, the Court concluded that Allman’s 

prison -probation sentencing prohibition is 

inapplicable in certain instances. Specifically, 

Manaois teaches that the Allman rule doesn’t 

apply in multi-count cases where a defendant 

receives (1) a prison sentence for a non-sex 

offense; and (2) a consecutive probation sen-

tence for a “sex offense” pursuant to the Sex 

Offender Lifetime Supervision Act (SOLSA), 

requiring participation in Sex Offender Intensive 

Supervision Probation (SOISP).

Following in the footsteps of People v. Keen, 

2021 CO 50, the second lead companion case 

announced on June 14, 2021, the Court held 

that Allman does not prohibit courts from 

sentencing a defendant in a multi-count case to 

prison for a non-sex offense followed by SOISP 

for another offense—regardless of whether the 

latter is a sex offense requiring an indeterminate 

sentence or a sex-related offense (i.e., an offense 

that does not qualify as a “sex offense” but that 

nevertheless falls within SOLSA’s scope and 
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involves participation in SOISP) requiring a 

determinate sentence. So long as the probation 

sentence in that scenario falls within the con-

fines of SOLSA (as does every SOISP sentence), 

Allman’s sentencing restriction is inapplicable.

Here, defendant received a prison sentence 

for a non-sex offense and a consecutive de-

terminate sentence to SOISP for a sex-related 

offense. The Court concluded that Allman’s 

sentencing prohibition does not apply and 

that the consecutive prison-SOISP sentences 

imposed were legal.

The decision to uphold the challenged 

sentences here is buoyed by the crime of violence 

statute, which is implicated by the non-sex 

offense in this case. CRS § 18-1.3-406(7)(a) 

conveys that a defendant may receive a man-

datory prison sentence for a crime of violence 

and a non-mandatory sentence (including a 

probation sentence) for a non-violent crime 

in the same case. 

Because the district court agreed with 

defendant’s postconviction contention that 

Allman rendered his sentences illegal and 

necessitated a resentencing hearing, it erred. 

Therefore, the Court made absolute the rule 

to show cause that it issued in response to 

the People’s C.A.R. 21 petition. The case was 

remanded for further proceedings consistent 

with this opinion.

2021 CO 53. No. 20SA422. People v. Rainey. 
General Sentencing Statutes—Sex Offender 

Lifetime Supervision Act—Sex Offender Intensive 

Supervision Probation—Consecutive Prison-Pro-

bation Sentences in a Multi -Count Case.

In Allman v. People, 2019 CO 78, the Supreme 

Court held that a district court lacks authority 

under the general sentencing statutes to sen-

tence a defendant to prison for one offense and 

to probation for another in a multi-count case. 

But in People v. Manaois, 2021 CO 49, one of the 

two lead companion cases announced on June 

14, 2021, the Court concluded that Allman’s 

prison -probation sentencing prohibition is 

inapplicable in certain instances. Specifically, 

Manaois teaches that the Allman rule doesn’t 

apply in multi-count cases where a defendant 

receives (1) a prison sentence for a non-sex 

offense; and (2) a consecutive probation sen-

tence for a “sex offense” pursuant to the Sex 

Offender Lifetime Supervision Act (SOLSA), 

requiring participation in Sex Offender Intensive 

Supervision Probation (SOISP).

Following in the footsteps of People v. Keen, 

2021 CO 50, the second lead companion case 

announced on June 14, 2021, the Court held 

that Allman does not prohibit courts from 

sentencing a defendant in a multi-count case to 

prison for a non-sex offense followed by SOISP 

for another offense—regardless of whether the 

latter is a sex offense requiring an indeterminate 

sentence or a sex-related offense (i.e., an offense 

that does not qualify as a “sex offense” but that 

nevertheless falls within SOLSA’s scope and 

involves participation in SOISP) requiring a 

determinate sentence. So long as the probation 

sentence in that scenario falls within the con-

fines of SOLSA (as does every SOISP sentence), 

Allman’s sentencing restriction is inapplicable.

Here, defendant received a prison sentence 

for a non-sex offense and a consecutive de-

terminate sentence to SOISP for a sex-related 

offense. The Court concluded that Allman’s 

sentencing prohibition does not apply and 

that the consecutive prison-SOISP sentences 

imposed were legal.

Because the district court agreed with 

defendant’s postconviction contention that 

Allman rendered his sentences illegal and 

necessitated a resentencing hearing, it erred. 

Therefore, the Court made absolute the rule 

to show cause that it issued in response to 

the People’s C.A.R. 21 petition. The case was 

remanded for further proceedings consistent 

with this opinion.

June 21, 2021
2021 CO 54. No.19SC806. Leyba v. People. 
Criminal Law—Custodial Interrogation—Mi-

randa—Fifth Amendment.

In this criminal case, defendant invoked his 

right to counsel during a custodial interrogation 

but immediately continued talking. Defendant 

subsequently signed a form waiving his rights 

under Miranda v. Arizona, 384 U.S. 436 (1966), 

and spoke with detectives for approximately two 

hours. Before trial, defendant moved to suppress 

statements made during the interrogation, 

arguing that they were obtained in violation 

of his Fifth Amendment right to counsel. The 

trial court denied the motion, and the Court 

of Appeals affirmed.

The Supreme Court considered whether 

defendant reinitiated communications with 

police after invoking his right to counsel, thereby 

revoking his request. The Court held that once 

a suspect invokes his or her right to counsel 

and police stop the interrogation, no minimum 

amount of time must pass before he or she may 

validly reinitiate discussion of the investigation. 

Applying that holding to this case, the Court 

concluded that although defendant initially 

invoked his right to counsel and police ceased 

the interrogation, he immediately reinitiated 

communications, thereby revoking his request 

for counsel. 

Accordingly, the Court affirmed the Court 

of Appeals’ judgment.

2021 CO 55. No. 21SA12S. In re the Title, Ballot 
Title and Submission Clause for 2021–2022 
#16. Ballot Titles—Single-Subject Requirement.

A proposed initiative would eliminate 

certain livestock exemptions in Colorado’s 

criminal animal cruelty statutes, establish a 

safe harbor for the slaughter of livestock with 

various conditions, and expand the definition 

of “sexual act with an animal” (a type of animal 

cruelty). The Title Board ruled that the initiative 

concerns a single subject.

The Supreme Court reversed the Title Board’s 

actions. The initiative’s central theme is incorpo-

rating livestock into the animal cruelty statutes, 

but expanding the definition of “sexual act with 

an animal” would criminalize additional conduct 

regardless of whether that conduct is directed 

at livestock or other animals. Therefore, the 

initiative violates the Colorado Constitution’s 

single- subject requirement.

2021 CO 56. No. 20SC292. Lo Viento Blanco, 
LLC v. Woodbridge Condominium Ass’n, Inc. 
Property—Adverse Possession—Prescriptive 

Easement.

In this dispute over an alleged prescriptive 

easement, the Supreme Court granted certiorari 

to decide whether, under Colorado law, a pre-

scriptive easement claimant’s acknowledgment 

of the landowner’s title during the asserted 
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prescriptive period interrupts the prescriptive 

use, thereby defeating the presumption that 

any use was adverse and, in turn, the claimed 

easement.

The Court concluded that under Colorado 

law, a claimant’s acknowledgment or recogni-

tion of the owner’s title during the claimant’s 

asserted prescriptive easement period does not 

interrupt the prescriptive use or undermine 

the claimant’s adverse use for purposes of a 

prescriptive easement.

Accordingly, the Court affirmed the judg-

ment of the division below.

2021 CO 57. No. 20SC269. Poudre School 
District R-1 v. Stanczyk. Statutes—Education 

Law—Teacher Employment, Compensation, 

and Dismissal Act—Nonprobationary Status.

The Supreme Court considered whether, 

under CRS § 22-63-203.5 of the Teacher Em-

ployment, Compensation, and Dismissal Act 

(TECDA), school districts may require lateral 

teachers who have earned nonprobationary 

status in another school district to waive por-

tability of that status. Because TECDA places 

the decision-making authority with respect 

to asserting or waiving portability with the 

teacher, the Court concluded that school districts 

may not require teachers to waive portability 

of nonprobationary status as a condition of 

employment. Because waiver was required as 

a condition of employment in this case, the 

teacher’s waiver of her right to assert portability 

was involuntary and, as a result, invalid. 

Accordingly, the Court affirmed the Court 

of Appeals’ judgment on other grounds and 

remanded the case for further proceedings.

2021 CO 58. No. 20SC401. Strepka v. People. 
Disposition of Property Seized—Loss or Termi-

nation of Jurisdiction.

In this opinion, the Supreme Court reviewed 

a decision of a division of the Court of Appeals 

vacating the trial court’s order denying defen-

dant’s motion for return of property for lack of 

jurisdiction. The Court held that a trial court 

retains jurisdiction to rule on a motion for 

return of unlawfully obtained property after a 

case is dismissed so long as the motion is filed 

before the appeal deadline expires. 

Accordingly, the Court of Appeals’ judgment 

was reversed.

June 28, 2021
2021 CO 59. No. 19SC690. People in the Interest 
of T.B. Colorado Sex Offender Registration 

Act—Juveniles—Cruel and Unusual Punishment.

The Supreme Court considered whether 

mandatory lifetime sex offender registration for 

offenders with multiple adjudications constitutes 

cruel and unusual punishment in violation of 

the US Constitution’s Eighth Amendment. The 

Court concluded that, under the test articulated 

in Kennedy v. Mendoza-Martinez, 372 U.S. 

144 (1963), mandatory lifetime sex offender 

registration for offenders with multiple juvenile 

adjudications constitutes punishment. The Court 

further concluded that such punishment is cruel 

and unusual. Accordingly, the Court held that 

the Colorado Sex Offender Registration Act, 

CRS §§ 16-22-101 to -115, violates the Eighth 

Amendment to the extent that it mandates 

lifetime sex offender registration for offenders 

with multiple juvenile adjudications without 

providing a mechanism for individualized 

assessments or an opportunity to deregister 

upon a showing of rehabilitation.

The Court thus affirmed in part and re-

versed in part the Court of Appeals’ judgment 

and remanded the case with instructions that 

petitioner receive a new hearing on his petition 

to deregister.

2021 CO 60. No. 21SA3. In re People v. Sprinkle. 
Open Records—Subject Matter Jurisdiction—

Statutory Interpretation—Original Jurisdiction.

In this original proceeding, the Supreme 

Court reviewed the district court’s order re-

quiring the El Paso County Sheriff’s Office to 

give petitioner, who is the defendant in the 
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underlying criminal action, access to internal 

investigation files about two of its deputies. 

The Supreme Court concluded that the 

district court properly exercised its subject 

matter jurisdiction in resolving this controversy 

through a hearing to show cause, as provided 

under the Colorado Criminal Justice Records 

Act (CCJRA), CRS § 24-72-303, and correctly 

interpreted the CCJRA as requiring release of the 

records. The Court held that a records custodian 

for a criminal justice agency may not deny a 

request to inspect internal investigation files 

under CRS § 24-72-303(4)(a) simply because 

the requester has not referenced a “specific, 

identifiable incident” of alleged misconduct 

in the request. 

Accordingly, the Court discharged the rule.

2021 CO 61. No. 21SA85. In re People v. Sher-
wood. Declaration of Mistrial under Crim. P. 

24(c)(4)—COVID-19 Pandemic—Tolling of 

Speedy Trial Period under CRS § 18-1-405(6)

(e)—Computation of New Speedy Trial Deadline 

Following Declaration of Mistrial.

In 2020, the Supreme Court approved the 

addition of paragraph (c)(4) to Crim. P. 24 

(Trial Jurors) to permit a trial court, either 

upon motion of a party or on its own motion, 

to declare a mistrial at any time before trial 

on the ground that a fair jury pool cannot be 

safely assembled due to a public health crisis or 

related limitations. This case required the Court 

to consider the computation of the new speedy 

trial deadline following a mistrial (including 

one declared under Rule 24(c) based on the 

COVID-19 pandemic or related limitations).

The Court held that a mistrial triggers a toll-

ing, not an extension, of the speedy trial period. 

It further held that when a trial court declares 

a mistrial, CRS § 18-1-405(6)(e) requires only 

reasonable delays attributable to the mistrial, 

not to exceed three months, to be excluded 

from the computation of time within which a 

defendant must be brought to trial.

In this case, the trial court believed that its 

mistrial declaration on March 1, 2021, pursuant 

to Rule 24(c)(4), automatically extended the 

six-month statutory speedy trial period by three 

months from the date of the mistrial—presum-

ably until June 1. The Court concluded that 

this was error. The mistrial merely tolled the 

six-month speedy trial period for up to three 

months from the mistrial date. And, because 

the delay between the date of the mistrial 

(March 1) and the new trial date (April 26) was 

reasonable, attributable to the mistrial, and not 

in excess of three months, it must be excluded 

in its entirety from the speedy trial period. 

Under the circumstances present here, the 

speedy trial period was tolled between March 

1 and April 26. Thus, since there were eight 

days left in the speedy trial period on March 

1, there would have been eight days left in the 

speedy trial period on April 26, which would 

have made the new speedy trial deadline May 

4 (April 26 + eight days).

Because the April 26 trial date landed within 

the speedy trial period, the rule to show cause 

issued in response to the People’s C.A.R. 21 

petition was discharged. The matter was re-

manded to the trial court for further proceedings 

consistent with this opinion. 

These summaries of Colorado Supreme 
Court published opinions are provided 
by the Court; the CBA cannot guarantee 
their accuracy or completeness. Both the 
summaries and full opinions are available 
on the CBA website and on the Colorado 
Judicial Branch website.
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Hometown: 
Gardena, California

Law School:  
Georgetown University Law 
Center

Lives in:  
Olathe
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City of Montrose

Practice Area(s):  
Municipal Court Judge
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PROFILE

Charles R. Greenacre
Charles Greenacre was appointed Montrose Municipal Court Judge in March 
2021. Previously, he was a county court judge in Montrose County and a 
district court judge in the Seventh Judicial District, retiring in 2015. He also 
served as a senior judge from 2015 to 2020.

Why did you become lawyer?
I believed then, as I do now, that the legal profession 

can change society for the better. 

Outside of the law, what are your 
hobbies?
For many years, a small farm has been my primary 

hobby. I have grown hay, corn, pinto beans, and 

wheat. Farming is a stress reducer for me. 

Favorite place you’ve traveled to: 
France is my favorite destination. I love the wine, 

bread, and cheese as well as the historical towns.

Favorite spot in Colorado:
The Western Slope, where I live. There are abundant 

outdoor opportunities, all within a short distance. 

And the scenery in the Rocky Mountains is beyond 

compare. 

Last movie you watched:
The Trial of the Chicago 7.

What sport do you love to play or watch? 
I practice tai chi and watch NFL football.  

What advice would you give to a new 
lawyer?
Negotiate for your client as zealously as you would 

litigate for them. Because litigation is expensive, 

stressful, and time consuming and often results 

in uncertain outcomes, a negotiated settlement 

is more often the best outcome for your clients.

What technology has transformed your 
practice?
When I began practicing law in 1973, the technology 

we rely on today, such as word processing, email, 

e-filing, and internet-based legal research, was 

nonexistent. The technological change since then 

has been dramatic and made the practice of law 

more efficient.

Why are you a dues-paying member of 
the CBA?
The CBA provides leadership in advancing the rule 

of law, promoting diversity in the legal profession, 

improving the judicial system, and many other 

areas. Through my membership, I can support 

these important efforts.

What organizations are you involved 
with?
I’ve been involved with the Western Colorado 

Migrant and Rural Coalition, which coordinates 

resources for migrant and rural farmworkers in 

Western Colorado. Two Coalition priorities are 

offering scholarships to students from farmworker 

families and providing health services for migrant 

farmworkers. 

On your desk right now:
I have a rotating globe and a Fonz (thumbs up) 

bobblehead. The globe reminds me the world is 

bigger than me and always changing. The Fonz 

reminds me not to take myself too seriously. 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? 
Email Jessica Espinoza-Murillo 
at jespinoza@cobar.org for a 
questionnaire. 
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