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Introducing Fastcase: 
A guide to legal research for 
Colorado Bar Association members

What is Fastcase?
More than 1.1 million lawyers 
nationwide subscribe to Fastcase's 
legal research tools. Fastcase offers 
primary legal research, as well as 
more than 750 books, treatises and 
journals. Fastcase also integrates with 
Docket Alarm’s briefs, pleadings and 
motions database, and it syncs with a 
mobile app on iOS and Android.
 
Why did Fastcase 
and Casemaker merge?
Fastcase and Casemaker are 
combining to offer a comprehensive 
set of tools and products to users. 
Soon you will gain new innovations 
in citator, docket analytics, workflow 
tools and more.

Ready to get started? 
Here are some next steps.

1. Log on to Fastcase from the 
CBA’s homepage, cobar.org, 
using the same credentials as 
you do for our website. 

2. Visit the Resource Library via 
cobar.org/fastcase and register 
for a training webinar, watch 
the collection of tutorial videos 
and read more information 
about the transition. 

 
Questions? 
Call 866-773-2782 or email support@
fastcase.com

Exciting Updates to Your Legal Research Member Benefit
The CBA is committed to providing our members with innovative research 
solutions. Since 2004, the CBA has offered members no-cost access to 
Casemaker, the legal research platform. Now, we’d like to introduce you to 
Fastcase!



NOV E M B E R  2 0 2 1      |      C O L OR A D O  L AW Y E R      |      1

COLORADO LAWYER, THE OFFICIAL PUBLICATION OF THE COLORADO BAR ASSOCIATION, SERVES AS 
AN INFORMATIONAL AND EDUCATIONAL RESOURCE TO IMPROVE THE PRACTICE OF LAW.

Sticking Points
Part 2

TABLE OF CONTENTS
November  |  Vol. 50, No. 10  |  www.cobar.org

FEATURES

ON THE COVER: Tim Getzoff took this photo from his house in Boulder the morning after a major snow storm 
hit the Front Range. Getzoff is a partner in Holland & Hart’s Boulder office, where he specializes in intellectual 
property litigation and counsels clients in navigating IP disputes.

FAMILY LAW
The Role of Constitutional Rights in 
Parental Decision-Making Disputes
by Katy Lum 

PAGE 18

REAL ESTATE LAW
2021 Changes to Colorado 
Landlord-Tenant Law 
by Burton A. Nadler, Javier Mabrey, 

Carey DeGenaro, and Zach Neumann

PAGE 22

TORT AND INSURANCE LAW
The Rescue Doctrine 
by Laura Martinez

PAGE 26

WORKERS’ COMPENSATION LAW
Sticking Points—Part 2:
A Survey of Remedies 
for Vaccination Injuries 
by Gregory B. Cairns, Mark Saliman, 

Kenneth Platt, and David Seserman

PAGE 32

EDITORIAL OFFICES 
1290 Broadway, Ste. 1700 

Denver, CO 80203

cl.cobar.org

Susie Klein, Managing Editor 
(303) 907-1828, sklein@cobar.org

Jodi Jennings, Legal Editor 
(303) 824-5326, jjennings@cobar.org

Kate Schuster, Graphic Designer 
(303) 824-5312, kschuster@cobar.org

ADVERTISING
Heather Folker

hfolker@cobar.org

MEMBERSHIP SERVICES/                         
ADDRESS CHANGES

Alfonso Valadez, 
Membership Services Coordinator

(303) 824-5317, avaladez@cobar.org

COLORADO LAWYER BOARD
Joseph G. Michaels, Chair
Denver—(720) 508-6460

Joseph.Michaels@coag.gov

Chris Levkulich, Immediate Past Chair
Denver—(303) 861-4154
clevkulich@lektax.com

Lindsay J. Miller, Chair-Elect
Castle Rock—(303) 688-3045

miller@ffcolorado.com

Joel M. Pratt, Secretary
Colorado Springs—(719) 413-6093

joel@daileyprattlaw.com

Damian J. Arguello
Broomfield—(303) 427-2454

damian@cilc.law

John Hiski Ridge
Fort Collins—(206) 919-6708

john.ridge@outlook.com

Keith M. Olivia
Boulder—(720) 310-7760   

kolivia@onkuretherapeutics.com

Jennifer Seidman
Englewood—(303) 792-5595

jseidman@burgsimpson.com

Kathryn Starnella
Denver—(303) 830-1212
kstarnella@warllc.com

Luis Toro
Boulder—(303) 441-3093

torol@bouldercolorado.gov

Jami Vigil 
Colorado Springs—(719) 452-5400

jami.vigil@judicial.state.co.us

Juan G. Villaseñor
Fort Collins—(970) 672-7498

juan.villasenor@judicial.state.co.us

Amy Larson
CBA Executive Director and CEO

32
PAGE

Introducing Fastcase: 
A guide to legal research for 
Colorado Bar Association members

What is Fastcase?
More than 1.1 million lawyers 
nationwide subscribe to Fastcase's 
legal research tools. Fastcase offers 
primary legal research, as well as 
more than 750 books, treatises and 
journals. Fastcase also integrates with 
Docket Alarm’s briefs, pleadings and 
motions database, and it syncs with a 
mobile app on iOS and Android.
 
Why did Fastcase 
and Casemaker merge?
Fastcase and Casemaker are 
combining to offer a comprehensive 
set of tools and products to users. 
Soon you will gain new innovations 
in citator, docket analytics, workflow 
tools and more.

Ready to get started? 
Here are some next steps.

1. Log on to Fastcase from the 
CBA’s homepage, cobar.org, 
using the same credentials as 
you do for our website. 

2. Visit the Resource Library via 
cobar.org/fastcase and register 
for a training webinar, watch 
the collection of tutorial videos 
and read more information 
about the transition. 

 
Questions? 
Call 866-773-2782 or email support@
fastcase.com

Exciting Updates to Your Legal Research Member Benefit
The CBA is committed to providing our members with innovative research 
solutions. Since 2004, the CBA has offered members no-cost access to 
Casemaker, the legal research platform. Now, we’d like to introduce you to 
Fastcase!



Get started at
lawpay.com/cobar

866-227-6006

TOTAL: $1,500.00

New Case Reference

**** **** **** 9995 ***

Trust Payment
IOLTA Deposit

YOUR FIRM
LOGO HERE

PAY ATTORNEY

P O W E R E D  B Y

22% increase in cash flow with online payments  
 

Vetted and approved by all 50 state bars, 70+
local and specialty bars, the ABA, and the ALA 
 

62% of bills sent online are paid in 24 hours

Data based on an average of firm accounts
receivables increases using online billing solutions.

LawPay is a registered agent of Wells Fargo Bank N.A., 
Concord, CA and Synovus Bank, Columbus, GA.

Trusted by more than 150,000 professionals, LawPay is a 
simple, secure solution that allows you to easily accept 
credit and eCheck payments online, in person, or through 
your favorite practice management tools.

I love LawPay! I’m not sure why I 
waited so long to get it set up.

– Law Firm in Ohio+
Member
Benefit
Provider



NOV E M B E R  2 0 2 1      |      C O L OR A D O  L AW Y E R      |      3

Executive Council 

OFFICERS
Joi Kush

President

Ryann Peyton
President-Elect

Jessica Brown
Immediate Past President

Scott Evans
Vice President

First Region

Adam Hepp
Vice President
Second Region

Claire Havelda
Vice President
Third Region

Kyle Aber
Vice President
Fourth Region

Yolanda Fennick
Vice President

Fifth Region

Leslie German 
Vice President
Sixth Region

Melissa Decker
Vice President

Seventh Region

COUNCIL MEMBERS
Tyrone Glover
DBA President

Mallory Hasbrook
CBA YLD Chair

Danaé Woody
CLE Representative

Melissa Lou
Diversity Bar Representative

Edwin Felter
Section Representative

Robin Rossenfeld
Section Representative

Nicole Black
Section Representative

Kevin Cheney
At Large Member

Jason Kelly
At Large Member

Dalia Labrador
At Large Member

Jon Olafson
At Large Member

Ellen Ross
Treasurer

Amy Larson
CBA Executive Director and CEO

WELCOME

4 President’s Message
 Telling Tales of Storytellers
 by Joi Kush

DEPARTMENTS

10   As I See It 
Know Their Names: 

 A Memorial for the Fallen
 by Sara Scott

12  Law Practice Management 
 Promoting an Inclusive Workplace 
 by Holding Space
 by John Hiski Ridge and Suzan Kobashigawa 

AROUND THE BAR

42  Bar News

45   Bar News Highlight 
The Colorado Supreme Court 

 Would Like to Recognize Your
 Commitment to Pro Bono Service  

47   Profiles in Success 
David M. Johnson Receives 

 CBA Award of Merit 
 by Haley Hemen

51  Lawyers’ Announcements
56  In Memoriam

FROM THE COURTS

60  Court Business
64  Office of the Presiding  

Disciplinary Judge 
Disciplinary Case Summaries

68  US Court of Appeals for the  
Tenth Circuit 
Summaries of Selected Opinions

78  Colorado Court of Appeals 
Summaries of Published Opinions

86  Colorado Supreme Court 
Summaries of Published Opinions

UNDER OATH

96 Member Spotlight

Permission to print and make limited copies for personal use or within Colorado Bar Association (CBA) members’ law firms of material printed in Colorado Lawyer (CL) is 
hereby granted, provided that the copyright notice appear in all copies and that the material is used only for informational, educational, and noncommercial purposes. Without 
the express written permission of the CBA, readers are prohibited from making copies or reproductions of any kind for distribution other than for personal use, or within CBA 
members’ law firms, of material contained in this publication. Contact the editorial office to acquire the appropriate form. The information in this publication is intended for 
general guidance and is not meant to be a substitute for professional legal advice. The CBA accepts no responsibility for loss occasioned to any person acting or refraining 
from action as a result of using any material in this publication. Readers may wish to ask the advice of a lawyer. The CL logo is unavailable for use by any individual or entity 
other than the CBA. The price of an annual subscription to members of the CBA ($50) is included in their dues as part of their membership and cannot be billed separately. 
The cost of CL is $150 (annual subscription) or $15 (per issue) for nonlawyers, nonresident lawyers who are not licensed in Colorado, and for-profit organizations (including 
law firms and law firm libraries); and $50 (annual subscription) or $5 (per issue) for nonprofit organizations and libraries, plus tax and postage if mailed. Changes of address 
must reach the CBA Membership Services Department by the fifteenth day of the month prior to publication. Appearance of advertisements in CL does not constitute an 
endorsement or recommendation by CL or the CBA of goods and services offered. CL and the CBA do not independently investigate, evaluate, or authenticate advertiser 
claims. Articles and advertisements appearing in CL do not necessarily reflect the official position of the CBA; their publication does not constitute an endorsement of views 
that may be expressed or products or services advertised. Accuracy of citations in articles is the sole responsibility of the authors. For writing guidelines or to submit an article, 
contact a member of the editorial staff.

©2021 Colorado Lawyer and Colorado Bar Association. All Rights Reserved. Colorado Lawyer (USPS 666-270) (ISSN 0363-7867) is published 11 times per year by the 
Colorado Bar Association, 1290 Broadway, Ste. 1700, Denver, CO 80203. Periodicals postage paid at Denver, Colorado. Postmaster, send address changes to: CBA Mem-
bership Services, 1290 Broadway, Ste. 1700, Denver, CO 80203.Get started at

lawpay.com/cobar
866-227-6006

TOTAL: $1,500.00

New Case Reference

**** **** **** 9995 ***

Trust Payment
IOLTA Deposit

YOUR FIRM
LOGO HERE

PAY ATTORNEY

P O W E R E D  B Y

22% increase in cash flow with online payments  
 

Vetted and approved by all 50 state bars, 70+
local and specialty bars, the ABA, and the ALA 
 

62% of bills sent online are paid in 24 hours

Data based on an average of firm accounts
receivables increases using online billing solutions.

LawPay is a registered agent of Wells Fargo Bank N.A., 
Concord, CA and Synovus Bank, Columbus, GA.

Trusted by more than 150,000 professionals, LawPay is a 
simple, secure solution that allows you to easily accept 
credit and eCheck payments online, in person, or through 
your favorite practice management tools.

I love LawPay! I’m not sure why I 
waited so long to get it set up.

– Law Firm in Ohio+
Member
Benefit
Provider



4     |     C O L OR A D O  L AW Y E R      |     NOV E M B E R  2 0 2 1

T
his month marks the 50th anniversary 

of the CBA’s flagship publication, 

Colorado Lawyer, which launched in 

November 1971 as an informational 

and educational resource to improve the practice 

of law. Each month since, the editors and its 

advisory board have given the CBA president 

a platform to speak directly to members about 

whatever they’d like. Well, this year, that’s me, 

and this month I dedicate this column to the 

writers, photographers, and coordinating editors 

who so generously donate their time and talents 

toward making each issue of Colorado Lawyer 

useful, instructive, and engaging.

Who better to tell the stories of the storytell-

ers than the creators themselves? I reached out 

Telling Tales of Storytellers
BY  JOI  K US H

to some of the many contributors with a very 

open question: “Tell me a story about why you 

write, edit, or submit photography to Colorado 

Lawyer.” The answers I received varied greatly, 

both in tone and form. Some were brief, succinct, 

and factual, others bent toward humor, and a few 

even offered up some philosophical musings. 

But as I read through the responses, some 

common themes emerged, and I think that’s 

where the true story of Colorado Lawyer lies. 

It’s Not about the Money
Frequent author Mark Cohen answered the 

central question most directly: “I write for three 

reasons. First, I love writing. Second, I enjoy 

sharing what I have learned with others. Third, 

WELCOME   |    PRESIDENT’S MESSAGE
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the money. Wait. Actually, Colorado Lawyer does 

not compensate its authors, but now and then 

another lawyer praises something I wrote or 

calls me to pick my brain on a topic, and that’s 

rewarding.” Humor aside, Cohen underscores 

the point that Colorado Lawyer wouldn’t exist 

but for the generosity of its members; it’s a 

volunteer effort to the core. 

Current Colorado Lawyer advisory board 

chair Joseph G. Michaels sees writing in a much 

larger context. “Writing drives life—what we 

read, what we watch, what we argue, what we 

say. It’s an exercise in expression, a discipline 

in which we take great pride. Effective writing 

takes practice, dedication, and humility. But 

it’s also a mental floss, an escape, and just plain 

invigorating. Writing is never perfect, but the 

pursuit of improvement is a worthy undertaking. 

So why write? When asked why he wanted to 

summit Mount Everest, British mountaineer 

George Mallory famously replied, ‘Because it’s 

there,’ because ‘[i]ts existence is a challenge.’ 

To paraphrase Mr. Mallory, we write because 

it’s a challenge, because it’s there. Because it 

is necessary.”

Long-term contributor David Kirch took 

the wide-angle view and praised the many 

contributors and staff members who have made 

Colorado Lawyer successful and the impact 

the publication has had on the Colorado legal 

community. “Having had the profound privilege 

to serve as Trusts and Estates coordinating 

editor since 1998 and as a member and chair 

of the Colorado Lawyer advisory board, I have 

always been deeply impressed by the sincere 

dedication of CBA members to furthering 

the knowledge and expertise of their fellow 

members of the Colorado bar and by their 

authorship of insightful and well-analyzed 

articles dealing with those relevant issues we 

face in serving our client’s pressing and often 

difficult legal needs. The thorough but behind 

the scenes labors of Colorado Lawyer staff, 

involving multiple and often extensive editing 

of submitted articles, is truly astonishing and 

unfortunately not often enough acknowledged. 

The author’s and staff’s contributions to the 

quality of the articles and the corresponding 

increase to the quality of the practice of law by 

Colorado bar members is an indispensable CBA 

function. During my 47 years of practice, along 

with its CLE programs, it has been its crowning 

achievement.” He also offered to clear up some 

shelf space for his partners by donating his 

nearly complete hard copy collection. I suspect 

there might be takers. 

A Cover’s Worth a Thousand Words
Our cover photographers were more artistic in 

their responses. After all, their art, at its best, 

requires no words at all. 

Frequent photo contributor US Magistrate 

Judge N. Reid Neureiter shared this origin story 

of his photo “Picturing the Tour de France in 

Denver”: “In addition to photography, one of 

my passions is cycling. I’m not much more 

than a cyclo-tourist myself, but I enjoy the 

pageantry and the landscapes of bicycle racing, 

especially the big road races like the Tour de 

1971 1978 1987 2020

1974 1982 2017

The Colorado Lawyer 
debuts as a 6-by-9-inch 
journal “intended to fit in a 
lawyer’s suit pocket or purse.”

Substantive law columns are 
established. Over the years, 
hundreds of specialties have 
been covered, even space law.

As Colorado grows, so 
does the magazine; its  
footprint increases to 
8½ by 11 inches.

The magazine gets a facelift 
with full-color pages, modern 
design elements, and a new 
logo (sans the “The”). 

The first member-supplied 
photo adorns the cover, 
a much-loved tradition 
that continues today.

The photo cover, depicting 
Colorado landscapes, wildlife, 
and landmarks, is enhanced 
with four-color treatment.

A new, fully optimized and 
searchable website goes live 
at cl.cobar.org. The full archive 
is available on Fastcase. 

T H E  S T O R Y  O F  C O L O R A D O  L A W Y E R
N o v e m b e r  1 9 7 1 – N o v e m b e r  2 0 2 1

The Colorado Lawyer
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France and the Giro D’Italia. I have been lucky 

enough to get to photograph some of Colorado’s 

professional races as well, such as the Colorado 

Classic in 2011 when the professional teams 

from Europe raced through downtown Denver. 

There is a group of serious amateur cyclists that 

regularly rides east from Denver’s Central Park 

neighborhood early every Saturday morning, 

passing south of Denver International Airport on 

a fast 40-mile loop. The group leaves promptly 

at 7 a.m. and the schedule is predictable. In 

August 2015, I knew that this group would be 

riding past a field of blooming sunflowers near 

56th Avenue east of E-470. I drove out early with 

a ladder and placed myself in a position where 

I could capture both the sunflowers and the 

passing peloton. I was hoping that the cyclists 

would be evenly spaced and that no cars would 

interfere with the scene. The plan worked to 

perfection, with the cyclists silhouetted against 

the farm fields in the background, and the bright 

sunflowers filling the lower half of the frame. It 

almost looks like a scene from Southern France 

during the Tour. It is one of my favorite pictures.”

Photographer Richard Lionberger shared 

the intended effect of one his favorites: “Chance 

encounters and spontaneity are what my images 

are all about. My goal is that the viewer will 

take away an imagined story. Maybe it’ll be 

the story that occurred to me, or something 

completely different.” He shared the chance 

encounter that led to his photograph “Prairie 

Home.” The photo “is an image of a cabin ruin 

with a snowy mountain in the background and 

an ominous sky, and it was another chance 

encounter. Maybe the viewer can imagine a 

family living there and the hardships they must 

have dealt with. I was taking the ‘scenic route’ 

to Steamboat Springs and got lost somewhere 

southeast of Walden. The road kept getting 

smaller and smaller until I ended up on a 

two-track dirt road at this cabin ruin. I doubt 

I could find it again.”

Truth is Stranger than Fiction 
Almost all the writers pointed out that the 

substance of what they submit is very real—real 

cases, real litigants, and real outcomes require 

a higher level of diligence for accuracy and 

factualness. Cohen points out, “Because my 

ideas for an article come from actual cases I’ve 

been involved with, it’s easy to write the article 

because I have already done the research.” 

Michaels, in true lawyerly fashion, added 

Picturing the Tour de France in Denver, by Magistrate Judge N. Reid Neureiter.

WELCOME   |    PRESIDENT’S MESSAGE
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NOTE

1. Sandgrund has authored a remarkable 67 
articles (and counting). 

Prairie Home, by Richard Lionberger.

in a footnote that, “Of course, while literary 

protagonists may prove unreliable, the legal 

author must present a trusted voice.” Kirch sums 

it up well: “Seeing Colorado Lawyer articles 

frequently cited in trial and appellate court 

decisions is evidence enough of its contribution.”

One point that several authors also made 

is how writing for Colorado Lawyer has value 

not only for the readers but for the writer as 

well. MVP author Ron Sandgrund1 put it this 

way, “For me, writing for Colorado Lawyer has 

been all about paying it forward. I found so 

much help during my career reading Colorado 

Lawyer articles by others with experience in 

fields I knew little about. These articles gave 

me a crash course in an area of the law I was 

just starting to explore. Once I started writing 

articles myself, I found that the Colorado Lawyer 

editors provided amazing support and made 

all of my writing clearer and more balanced.”

He also shared this gem of a tale: “The one 

article that will always stand out concerned 

extensive construction defect legislation that 

was adopted in 2003. I originally entitled the 

piece ‘The Empire Strikes Back.’ The Construc-

tion Law editor at the time, an old basketball 

buddy with whom I worked regularly over the 

years, felt that the title editorialized the ensuing 

discussion too much—I was knee-deep in 

plaintiff’s construction defect work at the time, 

while he mostly represented developers and 

homebuilders. He was correct. The title was 

changed to the eye-catching ‘The Construction 

Defect Action Reform Act of 2003,’ 32 Colo. Law. 

7 (July 2003). I noticed, however, that a short 

time later he authored his own piece about 

this new law called ‘The Return of the Jedi.’ 

Checkmate.” Checkmate, indeed.

Parting Words
As mentioned by all the contributors within 

this President’s Message, Colorado Lawyer’s 

success is directly related to the hard work and 

dedication of so many over the past 50 years. I 

am personally forever grateful to the Colorado 

Lawyer’s editorial staff, Susie Klein, Jodi Jen-

nings, and Kate Schuster; our 55 hard-working 

coordinating editors; our highly engaged ad-

visory board; and our many, many volunteer 

writers and cover photographers. Thank you!  
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HAPPY ANNIVERSARY
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are two stages where we are in need of 

volunteers: (1) Client Meetings, where 

volunteer attorneys, law students, 

and paralegals assist clients in filling 

out the documents needed to initiate 

their cases, and (2) Permanent Orders 

Hearings, where volunteer attorneys 

meet with clients to prepare the final 

documents needed to submit to the 

court, and then represent the client 

solely for the duration of the hearing 

that same day. 
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DEPARTMENT   |  AS I SEE IT

I
n response to the dozens of Black Amer-

icans whose lives have been taken or 

destroyed at the hands of reckless police 

officers, it is time to pay homage beyond 

rallies and funeral services. It is time for America 

to create a “Memorial for the Fallen,” just like 

the memorials for World War II casualties and 

for victims of violence in Riverside, California. 

This memorial will serve the dual purpose of 

acknowledging the lost lives of Black people 

at the hands of police officers and providing a 

space where Americans can gather and grieve. 

Why We Build Memorials
Memorials serve as reminders of specific his-

torical and, at times, tragic events that have 

caused large groups of people to lose their lives. 

Memorials are a physical place for people to 

mourn and process their pain. Ten years after 

the Vietnam War ended, we erected a memorial 

to honor those who fought and lost their lives. 

Within hours of George Floyd’s murder, a 

makeshift memorial was created outside of 

Cup Foods. These physical commemorations 

create a sanctuary for individuals to honor 

others who have gone before. 

But it is bigger than that. Memorials force us 

to recognize the significance of these events and 

these lives. They validate the cause for which 

they stand. From my perspective, anyone who 

argues against having a Memorial for the Fallen 

unveils their racism. Do they feel the same about 

memorials for other victims? Or is it because 

this memorial will confront police violence and 

challenge systemic racism?

NPR reported that since 2015, police have 

fatally shot a minimum of 135 unarmed Black 

men and women in the United States.1 That 

means at least 135 families have been irrevo-

cably damaged, 135 people are missing from 

the dinner table, and 135 human beings no 

Know Their Names
A Memorial for the Fallen

BY  S A R A  S C O T T

DEPARTMENT   |  AS I SEE IT
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longer walk this Earth because police officers 

trained and paid by taxes collected from Black 

people have acted out against us. A memorial 

will affirm that the lives of the Fallen and their 

loved ones matter. 

A memorial will also begin the healing 

process and ease the waves of resistance that 

are occurring in marches in our streets. The 

process required to build a memorial—crafting 

the RFPs, choosing the sculpture artist, and so 

on—will be a time and place for conversations 

around racism and injustice with the undertone 

that we are finally moving the needle.

Letting the Light In 
Like other memorials, the names of the Fallen 

will be etched in stone. And, when other lives 

inevitably are lost and they join the Fallen, their 

names will be added to the memorial, serving as 

a reminder that police officers’ taking of Black 

lives is not a new story. Hopefully, there will 

come a time when we etch the last name into 

the memorial, and we move forward. 

As a Black woman, I affirm that a memorial 

will send a big message to those in pain—a signal 

that the lost lives of my brothers and sisters will 

not be forgotten and that their deaths were 

not without purpose as the country builds a 

memorial in their honor. A memorial squarely 

upholds Dr. King’s teachings: “Returning hate for 

hate multiplies hate, adding deeper darkness to a 

night already devoid of stars. Darkness cannot 

drive out darkness; only light can do that. Hate 

cannot drive out hate; only love can do that.”2

These nights recently have become devoid 

of stars as we continue facing the COVID-19 

pandemic and the equally dangerous pandemic 

of police violence against Black people. A 

memorial will be the type of “light” that Dr. King 

refers to. It will be a validation of the problem 

and a step toward fixing it—a monument created 

with the type of love that can actually drive out 

some of this hate. 

As a Black woman, 
I affirm that a 
memorial will send 
a big message to 
those in pain—a 
signal that the lost 
lives of my brothers 
and sisters will not 
be forgotten and 
that their deaths 
were not without 
purpose as the 
country builds 
a memorial in 
their honor. 
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L
aw firms, companies, universities, 

and governmental entities are making 

strides in developing and modifying 

their diversity, equity, and inclusion 

policies, and most of these changes are consid-

erable advancements over the previous policies. 

For those of us who have been laboring toward 

inclusion for decades, this is a welcome course 

of action. While there is still a long way to go, 

someone finally heard our shouts sounding 

over the rooftops of our workplaces.

On the other hand, policies are just a starting 

point. When not backed up by actual leadership 

practices, they are just meaningless words and 

sounding gongs. And herein lies a problem. 

“There are many different types of workplaces, 

with many different types of employees having 

many different working styles.”1 Good leadership 

practices must promote these new policies, 

not by eliminating these differences but by 

recognizing their value and giving them a voice.  

We can do this by turning to the one thing 

that permeates all workplaces—employee 

relationships. Leaders must learn how to manage 

these relationships to increase inclusiveness 

and give voice to the differences brought by 

diverse employees. This article promotes a new 

theory of leadership practice designed to do 

just that. By holding space for each employee, 

leaders will allow employees from all walks of 

life to thrive, grow, and become participating 

members of any team.  

A Thought Experiment  
Think back to your high school physics class. 

Before Einstein, classical mechanics ruled the 

day. Space was thought of in Euclidean terms 

as having three dimensions, and time was 

considered to be separate and distinct from 

space. Time flowed at a constant rate, it was 

thought, regardless of an observer’s viewpoint. 

Then a young patent clerk got involved in 

the physics game. Einstein revolutionized our 

understanding of space and time by combining 

the two into a single four-dimensional model, 

now known as spacetime. The consequences of 

his discovery—which we all know as the theory 

of relativity—were paradigm shifting. Most 

relevant to our purposes, Einstein introduced 

the idea that time is relative to the position of 

an observer. In other words, there is no absolute 

frame of reference. 

To visualize this concept, picture an as-

tronaut taking a flash photo while standing 

exactly at the midpoint of a Falcon Heavy 

spaceship traveling to Mars. To the astronaut, 

the light from the flash will appear to proceed 

to the front and back of the spacecraft at the 

exact same speed, striking their respective 

points at the exact same time. Now picture a 

hypothetical observer standing on a stationary 

ship that happened to be alongside the Falcon 

Heavy at the exact moment the astronaut took 

the flash photo. To the observer standing still, 

the light will appear to travel toward the rear 

of the spacecraft more quickly than toward the 

front of the craft. This is because the rear of 

the Falcon Heavy is moving toward the point 

where the photo was taken, while the front 

of the craft is moving away from that point. 

Because the light traveling to the back of the 

ship has a shorter distance to travel than the 

light traveling to the front, the ship’s motion 

causes the flash of light to strike the ends of 

the ship at different times.

In other words, time and distance are relative 

to the positions of the astronaut and the observer. 

And although they differ, both observations 

are equally valid and equally important to our 

understanding of physics.  

The Classical Model of Leadership
Like the classical model of science, the classical 

model of leadership is built around the idea 

that there is an absolute frame of reference. 

There is only one way to do things, this theory 

states, and that frame of reference is usually 

provided by the person who takes up the most 

space on a team. 

We all have experience working with people 

who promote the classical model. They are 

usually the most extroverted, loud-talking 

personalities in the room. They assert their 

opinions by dominating, intimidating, and 

stepping on their colleagues, all in the name of 

“good business.” They push their viewpoints by 

ignoring diverse opinions or by simply denying 

others the chance to discuss their ideas. 

But the classical model isn’t just limited to 

senior lawyers and businesspersons. Most of us 

have worked for junior partners who demand 

that their ideas be followed, whether or not they 

are fully informed. And who hasn’t experienced 

a senior associate asserting her singularity with 

mandates such as “I don’t want you talking 

about this case with the partner; only I will do 

that,” or “You can come to the meeting with the 

client, but I will do all the talking.” 

These are only some ways adherents to the 

classical model grab space and deny oppor-

tunities in an attempt to assert a single frame 

of reference. The problem with this approach 

is that it takes many different kinds of people 

with many different backgrounds, and various 

personalities with multi-diverse ideas, “for 

businesses to thrive in the long-term. This is 

especially true for businesses seeking long-term 

success in a global and diverse market.”2 

Like Einstein’s 
theory of 
relativity, the 
relativity model 
of leadership 
recognizes 
that there are 
many different 
viewpoints 
on any single 
issue, and each 
viewpoint is valid 
and important 
to a complete 
understanding 
of an issue. 
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We need to create and hold space for all 

employees to express their opinions if we want 

our businesses to thrive. And this is what the 

relativity model of leadership does.

The Relativity Model of Leadership
Like Einstein’s theory of relativity, the relativity 

model of leadership recognizes that there are 

many different viewpoints on any single issue, 

and each viewpoint is valid and important to 

a complete understanding of an issue. This is 

especially important in globally focused and 

diverse workplaces, where employees come in 

multiple and far-reaching varieties. 

If we glance around our workplaces, we will 

(or should) find differences everywhere we look. 

For example, some employees will be purpose 

driven, some will be principle driven, and others 

will be financially motivated. Many employees 

will be extroverts, others will be introverts, and 

some will be ambiverts (a balance of both). Some 

will be comfortable speaking the first thoughts 

that come into their minds, while others will 

need to think long and hard about individual 

questions. More than a few employees will 

have cultural backgrounds that differ from the 

majority culture, regardless of their skin color, 

and others will come from familial backgrounds 

with different values and ethics. Hopefully a 

firm’s employees include people from all ages, 

races, gender identities, and religions, as well 

as those with neurotypical and neurodiverse 

characteristics.  

Each of these employees bring to the table 

individual viewpoints, thoughts, and opinions 

that can contribute to a greater understanding 

of problems, issues, and projects. Just as in 

physics, the relativity model of leadership relies 

on these diverse viewpoints because they provide 

a broader understanding of the issues at hand 

and, in the business context, they provide a larger 

body of insights needed to develop resolutions. 

But these diverse viewpoints can’t be heard 

if all employees are not given space to express 

their views. This raises a question: how do we 

successfully provide a platform for employees 

to express their thoughts?

Holding Space for All Employees
Holding space is a leadership practice that 

gives all employees a voice, regardless of their 

backgrounds, personalities, gender identities, or 

level of experience. The concept is widely used 

in psychology and therapy circles, but when 

adapted to the workplace, it fosters innovative 

practices and a more inclusive environment. 

By holding space, leaders create workplace 

cultures that promote listening over talking, that 

value respect over dominance, and that embrace 

the relativity theory of leadership. Holding space 

isn’t just a psychological theory designed to 

make employees “feel” more valued. It’s a vital 

leadership practice for globally focused firms 

and businesses because it rejects the concept 

of an absolute frame of reference, recognizes 

the need for diverse insights to problem solving, 
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and promotes the importance of divergent 

viewpoints to a complete understanding of 

the issues.

But holding space is difficult for those 

leaders who have risen to the top by asserting 

themselves and watching out for their own 

best good. The practice requires constant 

vigilance until the habit is developed. Here 

are some activities that can help leaders begin 

to hold space.

Be Present to All Employees
People naturally gravitate toward individuals 

with similar cultures and personalities. Thus, 

many leaders will give preferential treatment 

to their friends and favorite coworkers, per-

petuating the leader’s style, ideas, and biases. 

But if you choose to be a leader, you should be 

a good leader to all employees. You shouldn’t 

have inner circles, elite teams, and go-to em-

ployees, thereby marginalizing those outside 

the in-crowd. Every employee is an important 

part of the team, and it is the leader’s job to be 

present for all of them.

The recent pandemic has placed this issue 

on the front burner. A common complaint from 

employees is that they feel isolated. They are 

aware that their supervisors are communicating 

with certain employees, but others can go 

weeks without hearing from their bosses in a 

meaningful way. The message these leaders 

send is that some employees don’t matter, their 

opinions are irrelevant, and their insights are 

not valuable. 

Good leaders reach out to each employee 

equally. If you don’t want to be present to 

everyone on your team, don’t be a leader!  

Be Attentive When Employees Speak
Leaders should pay attention when their em-

ployees are talking. The primary activity in 

paying attention is being quiet and listening. 

This can be hard, especially for extroverts. But 

good leaders see the value in allowing others 

to fully express their thoughts and ideas, and 

they make sure that others do the same. When 

colleagues interrupt one another, they send the 

message that the other’s opinion is not valuable. 

Good leaders also use nonverbal clues to 

show they are listening, such as making eye 

contact, nodding, leaning forward, and avoid-

ing distractions. And they apply these active 

listening techniques uniformly. A supervisor 

who listens attentively to one employee, but 

then proceeds to look at his phone or out the 

window when another has the floor, sends a 

powerful message about whose thoughts and 

opinions he does (and does not) value.  

Be Self-Appropriative
It’s easy for leaders to think they are the best 

lawyers in the room. They assume that because 

they are leaders, they are the best at analysis, 

strategy, tactics, oral argument, witness exam-

ination, and so on. But good leadership requires 

a set of tools wholly divorced from legal or 

business skills. To hold space for employees, 

good leaders must set aside their egos and sense 

of self-importance and recognize the value that 

others bring to the team. This is not easy to do.

Setting aside one’s ego requires leaders 

to be self-appropriative. Leaders must ask 

questions about themselves, gain insights, 

and make critical judgments about their own 

skills, biases, and areas that need improvement. 

Only in doing so will leaders gain a better 

understanding of where they fit in the context 

of their team’s skill sets. And these insights 

will help them better appreciate the diversity 

of skill sets in their employees and hold space 

for these employees.

Be Humble
Leaders often want to have all the answers, or 

at least convince others that they do. It can be 

challenging to admit—even to ourselves—that 

we are inadequate at any given task. Recognizing 

that someone is a better writer, better at strategy 

and tactics, better with opposing counsel, or 

better at long-term thinking requires confidence 
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to admit that we ourselves have areas where 

we can improve. This requires humility. 

One way to practice humility is to approach 

tasks and challenges with a beginner’s mind, 

to see things as a novice would. Instead of 

working to fix the problem right away, sit back 

and try to see it with fresh eyes, as a first-year 

in the field would do. How would a novice 

conceptualize the problem and attempt to 

resolve it? Going through this practice can help 

leaders slow down, change their perspective 

and orientation, and accept that there are 

many ways to perceive, approach, and solve 

problems and challenges. 

Hold Tasks and Give Credit
Holding space does not just mean listening 

when others talk. It also requires holding tasks 

for others and giving credit.

We have all worked with leaders who hide 

information, hoard key data, maneuver to be the 

sole client contact, dash off important emails 

ahead of the person who did all the work, and 

otherwise grab credit for their employees’ work. 

This is the opposite of holding space, and it 

leads to employees who don’t feel invested in 

the work and who lack a sense of belonging in 

the team or organization.

To foster an ownership mentality within the 

organization, leaders should include their em-

ployees in client contacts, encourage associates 

to speak up, ensure opportunities for others to 

send key emails, and guarantee open access to 

all information. In other words, leaders should 

give space, not take it. 

Create an Atmosphere of Openness
Holding space requires a culture of openness 

where employees are valued and feel safe 

providing their ideas and sharing their thoughts, 

and this can only happen if employees trust 

their supervisors. To foster trust, leaders should 

work at connecting with employees, not only 

about their work but also about shared interests. 

Leaders who make a point to get to know their 

employees and invite them into discussion 

foster good relationships. Leaders who fail to 

do this create workplaces where employees 

keep their ideas and insights hidden and team 

collaboration is anemic. 

Conclusion
Homogeneity will kill a project and destroy a 

firm. If the only ideas allowed around the table 

are those promoted by the leader, new ideas 

will never be advanced. If the only solutions 

considered are those presented by the leader in 

previous projects, fresh insights can’t manifest 

to provide new solutions. But by adhering to 

the relativity theory of leadership and hold-

ing space for all employees, we can generate 

creativity and innovation in problem solving, 

thereby expanding and growing our firms and 

businesses. 

NOTES
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2. Id. at 9.
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A
s of May 2021, Colorado was one 

of 12 states to permit medical, re-

ligious, and personal exemptions 

for vaccine requirements for all 

vaccines and all school-aged children.1 During 

the 2019–20 school year, at least 33,867 Colorado 

children were exempted from at least one of 

the otherwise required vaccines.2 Currently, 

COVID-19 vaccines are being tested and approved 

for use in children under the age of 12, yet part 

of the population in Colorado remains COVID 

vaccine-hesitant.3

Given this background, it is likely that con-

flicts between parents with shared medical 

decision-making authority may soon arise with 

greater frequency. Under the recent Colorado 

Court of Appeals decision In re Marriage of 

Crouch, when parents disagree on whether 

(or on what schedule) to vaccinate a child, 

courts must balance the child’s best interests 

and the parents’ constitutional rights, partic-

ularly when a parent objects to vaccination on 

religious grounds. Further, Crouch’s analysis of 

constitutional rights implicates modifications 

of parental decision-making generally. 

This article explores how Crouch incor-

porated the constitutional rights of parents 

into the statutory framework for modifying 

decision-making and offers practitioners sug-

gestions for handling future disputes between 

joint decision-makers.

Statutory Framework 
for Modifying Decision-Making
CRS § 14-10-131 governs the modification of 

parental decision-making authority. Under 

CRS § 14-10-131(2), a court “shall not modify 

a custody decree ... allocating decision-making 

responsibility unless it finds, [based upon] facts 

that have arisen since the prior decree . . . that 

a change has occurred in the circumstances of 

the child or the child’s custodian . . . and that 

the modification is necessary to serve the best 

interests of the child.”

In making its decision, the court is required 

to maintain the prior allocation of decision-mak-

ing authority except in the enumerated cir-

cumstances set forth in CRS § 14-10-131(2)

(a) to (c). Most of these circumstances—for 

example, modifications of decision-making 

based upon agreement, a change in parenting 

time, or where one parent repeatedly consents 

to the sole decisions of the other4—are rarely 

litigated and are not particularly useful when 

parents are unable to agree on a decision that 

must be made jointly.

In general, the standard for modification 

articulated in CRS § 14-10-131(2)(c) is most 

commonly used for modifying decision-making 

where joint decision-makers cannot agree on 

one or more issues. To modify decision-making 

under this subsection, the moving party must 

demonstrate that the current allocation of 

decision-making “would endanger the child’s 

physical health or significantly impairs the 

child’s emotional development” (prong 1) 

and that the harm likely to be caused by the 

modification “is outweighed by the advantage 

of the change to a child” (prong 2).5  

The Crouch Construction
Announced in January 2021, Crouch is Colora-

do’s first published Court of Appeals decision 

regarding a modification of decision-making 

triggered by vaccine-related disputes.6 In Crouch, 

the parents entered into a parenting plan pro-

This article discusses In re Marriage of Crouch, which incorporated 
the constitutional rights of parents into the statutory framework 

for modifying parental authority for decision-making.
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viding for shared medical decision-making 

authority, including a provision stating that 

“[a]bsent joint mutual agreement or court 

order, the children will not be vaccinated.”7 

Approximately one year after the parties’ divorce, 

father changed his stance and wanted the 

children to be vaccinated.8 Mother opposed 

vaccination on religious grounds and due to 

concerns related to vaccine side effects.9 Father 

moved to modify decision-making pursuant to 

CRS § 14-10-131(2)(c), requesting sole medical 

decision-making authority.10 

Following a hearing, the trial court found that 

failure to vaccinate endangered the children’s 

physical health,11 but it also stated that because 

vaccination would “interfere with mother’s 

‘right to exercise religion freely,’” father had an 

additional burden to “prove substantial harm 

to the children” if they were not vaccinated.12 

Because father had not met this additional 

burden, the trial court denied father’s motion 

to modify.13 
On appeal, neither party challenged the trial 

court’s factual findings related to endangerment.14 

Rather, the Court of Appeals considered only (1) 

the legal standard applicable to father’s motion, 

and (2) how to balance the parents’ constitutional 

concerns and the children’s best interests within 

the CRS § 14-10-131(2)(c) framework.15

The Court first analyzed whether the trial 

court was required to apply a heightened legal 

standard in determining whether to modify 

decision-making, given mother’s religious 

objection to vaccination. The Court held that an 

allocation or re-allocation of decision-making 

authority between two parents does not trigger 

a heightened standard related to either parent’s 

constitutional rights because the allocation 

of decision-making responsibility “merely 

expand[s] one parent’s fundamental right at 

the expense of the other parent’s similar right.”16

The Court distinguished the allocation of 

decision-making authority between parents 

from instances in which the court, as a state 

actor, placed conditions on parenting time or 

decision-making that infringed on a parent’s 

constitutional free exercise rights.17 Where courts 

impose infringing conditions, their decisions 

are subject to strict scrutiny and require a 

compelling state interest, such as substantial 

harm to the child, to justify the infringement.18 

However, in Crouch, the trial court merely 

allocated authority to make medical decisions 

to father; therefore the parents’ constitutional 

rights were not implicated. Accordingly, the 

trial court erred in requiring father to meet the 

heightened burden of “substantial harm” before 

modifying decision-making.19

Although the allocation of decision-making 

authority to one parent or the other does not 

implicate constitutional rights in a way that 

provokes strict scrutiny, the Court held that 

such rights could nevertheless be considered 

under the second prong of the CRS § 14-10-

131(2)(c) analysis.20 Specifically, to the extent 

that either parent’s constitutional rights were 

relevant to the endangerment finding, those 

rights could be considered, without any special 

weight or deference, in assessing whether the 

harm likely to be caused by the re-allocation 

of decision-making authority was outweighed 

by the advantage of the change to the child.21

Handling Decision-Making Disputes
Although Crouch centered on a vaccine dis-

pute, its holdings suggest new guidance for 

practitioners faced with any type of deadlock 

between joint decision-makers.

First, Crouch has made the second prong of 

the CRS § 14-10-131(2)(c) analysis more complex 

because it requires courts in certain circumstanc-

es to consider the effect that the reallocation of 

decision-making will have on the parents rather 

than solely considering the effect on the child.22  

Practitioners must now be prepared to explicitly 

address the parents’ competing constitutional 

interests when assessing whether the harm 

caused by the modification of decision-making 

is outweighed by the advantage of the change. 

Although the Court of Appeals noted that these 

constitutional interests should be addressed 

“to the extent . . . relevant to the endangerment 

finding,”23 some constitutional argument is likely 

to arise in many cases involving a move from 

joint to sole decision-making because such 

cases involve, at the very least, some loss of a 

parent’s fundamental right to make decisions 

regarding a child’s upbringing.24

Second, practitioners should carefully 

consider what relief they are seeking from the 

court on behalf of their clients. Although it is 

sometimes tempting to request that a court 

break a tie between joint decision-makers 

rather than modify decision-making authority 

(particularly in cases where endangerment may 

be difficult to prove), the act of breaking the tie 

may trigger a strict scrutiny analysis. Crouch 

noted a critical distinction between allocating 

decision-making authority and making the 

decision itself. For example, had the trial court 

ordered the children to be vaccinated over 

mother’s religious objection, that decision 

would have infringed on mother’s free exercise 

rights and been subject to strict scrutiny.25 

It is therefore important for practitioners to 

consider the constitutional implications of the 

particular decision about which the parties 

disagree before requesting that the court break 

a tie as opposed to re-allocate decision-making 

responsibility.26

Third, practitioners must weigh the po-

tential risks and benefits of using arbitrators 

or decision-makers to resolve disputes over 

decision-making. Many attorneys opt to use 

arbitrators or decision-makers for this pur-

pose due to the time-sensitive nature of some 

child-related decisions and because judges can 

be reluctant to act as tiebreakers.27 However, 

unlike a proceeding before a judge, there is 

no guarantee that constitutional rights will be 

addressed by an arbitrator or decision-maker. 

Arbitrators are not bound to follow procedural or 

substantive law, except as provided in the arbi-

tration agreement.28 Similarly, decision-makers 

appointed pursuant to CRS § 14-10-128.3 are 

not bound by substantive law, though they 

are required to follow the substantive intent 

of current court orders.29 

Arbitrators and decision-makers therefore 

have complete discretion as to whether and 

how they will consider a party’s constitutional 

rights. Accordingly, practitioners contemplating 

arbitration as a tie-breaking method should 

carefully review the terms of the arbitration 

agreement and consider specifying what laws 

will apply, as well as the manner in which 

constitutional rights will or will not be consid-

ered. Likewise, parties using decision-makers 

may wish to incorporate similar substantive 

parameters regarding the resolution of joint 
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decision-making disputes directly into their 

separation agreement or other agreement 

appointing the decision-maker.

Further, private arbitrators appointed by 

agreement of the parties are not state actors, 

so their decisions cannot infringe on either 

party’s constitutional rights.30 Though no cases 

yet explicitly address whether decision-makers 

are state actors, decision-making under CRS § 

14-10-128.3 is essentially specialized arbitration 

(the agreed upon appointment of a private 

third party neutral to settle specific disputes) 

and would likely be treated in the same way 

for purposes of determining the existence of 

state action. Attorneys using arbitrators or 

decision-makers as tiebreakers should therefore 

advise their clients that they risk giving up 

constitutional protections that would otherwise 

be present were the court to decide the issue. 

 

Conclusion
Crouch clarified the role of constitutional 

rights in the analysis of whether to modify the 

allocation of decision-making under CRS § 

14-10-131(2)(c) and distinguished the act of 

allocating decision-making authority from 

the act of making the decision itself. Attorneys 

must be prepared to present arguments about 

the parents’ constitutional rights in future 

modifications of decision-making authority and 

must carefully consider both the type of relief 

sought and the type of entity from whom the 

relief is requested when determining how best 

to advocate for a client facing a joint decision 

deadlock. 
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T
he 2021 Colorado Legislature 

substantially reformed residential 

landlord-tenant law in Colorado. The 

rights, responsibilities, and activities 

of residential landlords, their tenants, and even 

the courts and county sheriffs are affected by the 

passage of HB 21-11211 and SB 21-173,2 which 

became effective on October 1, 2021. This article 

summarizes these bills and explains their impact. 

 
New Landlord and Tenant Rights 
and Responsibilities 
Landlords have increased responsibilities 

and tenants have corresponding rights under 

HB 21-1121 and SB 21-173 as to pre-court 

proceedings, the court process itself, and post-

court proceedings. 

HB 21-1121
HB 21-1121 amended CRS § 38-12-204 to add 

subsection (3) and created CRS § 38-12-702 to 

prohibit a landlord from increasing a tenant’s 

rent more than one time in a 12-month period, 

regardless of whether the tenancy is a written 

lease with a set term, month-to-month, or 

an indefinite arrangement with no written 

documentation. 

HB 21-1121 also amended CRS § 38-12-701 to 

state that landlords must give residential tenants 

who do not have a written rental agreement a 

60-day written notice before any rent increase 

and may not terminate a tenancy to get around 

this provision.

SB 21-173
SB 21-173 amended CRS § 38-12-102 to make 

minor changes to the statutory definitions of 

“landlord,” “tenant,” “late fees,” “normal wear 

and tear,” “security deposits,” and other terms. 

Notably, the statute now explicitly defines 

a landlord as the management or landlord 

of a mobile home park as defined under the 

Mobile Home Park Act. The bill also created 

CRS § 38-12-105, which substantially impacts 

a landlord’s ability to charge late fees and caps 

the amount a landlord can charge for a late fee. 

CRS § 38-12-105(1) governs late fees charged to 

tenants and mobile homeowners and prohibits 

landlords and their agents from

 ■ charging any late fee until the rent is 

seven days late;

 ■ charging a late fee in excess of $50 or 5% 

of the amount of past due rent, whichever 

is greater;

 ■ charging any late fee at all, unless it is 

disclosed in a rental agreement;

 ■ removing a tenant or initiating a forcible 

entry and detainer (FED) proceeding 

because a tenant fails to pay one or more 

late fees;

 ■ terminating a tenancy or lease in a mobile 

home park because of failure to pay one 

or more late fees;

 ■ imposing any late fees where the rent is 

paid by a rent subsidy provider that is 

responsible for the rent payment;

 ■ charging late fees that cumulatively exceed 

$50 or 5% of the monthly rent, whichever 

is greater;

 ■ requiring interest on a late fee;

 ■ recouping any late fee from rent paid; and

 ■ charging any late fee, unless the landlord 

has provided written notice of the late fee 

within 180 days after the date that the rent 

payment was due. 
Any action contrary to the above requirements 

is void and unenforceable and is subject to an 

automatic $50 penalty under CRS § 38-12-105(2) 

and (3). 

CRS § 38-12-105(4) provides a seven-day 

cure period for CRS § 38-12-105(1) violations. 

A landlord’s failure to cure gives the tenant 

or mobile homeowner the right to initiate a 

civil action for injunctive relief. Such plaintiffs 

may also obtain compensatory damages, a 

statutory penalty of no less than $150 and no 

more than $1,000 for each violation, and costs 

and reasonable attorney fees under CRS § 38-

12-105(2) and (5). The cure period rights may 

not be waived by a written agreement.

 Finally, a tenant or mobile homeowner 

may raise a CRS § 38-12-105 violation as an 

This article highlights changes to Colorado landlord-tenant law 
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affirmative defense in an FED action between 

the offending landlord and the tenant.

SB 21-173 also amended CRS § 38-12-

201.5(2.5) of the Mobile Home Park Act to 

provide that the definition of “late fee” as to 

mobile homeowners is that set forth in CRS § 

38-12-102(3). The bill further amended CRS § 38-

12-213 to provide mobile homeowners adequate 

notice of late fees and further that no late fees 

can be imposed on mobile homeowners unless 

rent is late by 10 days. And, under amendments 

to CRS § 38-12-220, if a landlord violates the late 

fee provisions, the mobile homeowner tenant 

has a private right of civil action that includes 

actual economic damages and attorney fees 

and costs.

Further, SB 21-173 amended the CRS § 

38-12-101 legislative declaration by stating that 

the late fee amendments are to be “liberally 

construed” to “protect the interests of tenants, 

mobile home owners, and landlords.”

Under SB 21-173’s amendments to CRS § 

38-12-510, if a landlord willfully and unlawfully 

terminates a tenancy via lockout, termination 

of utilities, or removal of doors or windows, 

the tenant may bring a civil action against the 

landlord to restrain any further unlawful action 

by the landlord and to recover statutory damages 

equal to the tenant’s actual damages and the 

higher amount of either three times the monthly 

rent or $5,000, plus costs and attorney fees. 

Courts are also authorized under this statute 

to restore the tenancy to a tenant affected by a 

violation of this section.

SB 21-173 additionally amended CRS § 

38-12-801 by adding a requirement that rental 

agreements may not include unreasonable 

liquidated damages clauses that assign costs 

stemming from an eviction to a party and pro-

hibiting one-way fee shifting clauses concerning 

any dispute related to the property, including 

eviction. All fee clauses must award attorney 

fees to the prevailing party. Any clause that 

violates this provision is null and void.

 
Changes in Pleadings 
and Court Proceedings 
HB 21-1121 and SB 21-173 made significant 

changes to the eviction process affecting both 

pleadings and court proceedings.

Pleadings
Both HB 21-1121 and SB 21-173 amended CRS 

§ 13-40-111, which governs issuance and return 

of the summons. Under CRS § 13-40-111(1), the 

summons must now describe the necessity of 

filing an answer, and subsection (5) requires 

inclusion of a website link and phone numbers 

of available tenant resources. The Colorado 

Department of Local Affairs (DOLA) must 

provide this information on its website. Further, 

under subsection (6), a blank answer form 

must be attached to the summons along with 

a new form that allows either party to request 

all documents in the landlord’s and tenant’s 

possession that are relevant to the proceeding. 

On October 13, 2021, the Supreme Court issued 

Rule Change 2021(21) to conform the Colorado 

Rules of County Court Civil Procedure to these 

statutory amendments. 3 

 SB 21-173 also amended CRS § 13-40-113(1) 

to state that the answer in an FED case must 

be filed at or before the appearance date. This 

means renters will be able to file their answers 

at any time on the day the answer is due. The 

answer must contain all defenses. Subsection 

(2) allows additional pleadings so long as they 

do not delay the proceedings. Under subsection 

(3), a defendant does not waive defenses related 

to notice by filing an answer in accordance with 

the statute, and such defense may be raised in 

the answer or in a prehearing motion but may 

not be raised for the first time at the hearing.

Court Proceedings
CRS § 13-40-113(4) provides that after the 

answer is filed, the court must set a trial date 

no sooner than seven days and not more than 

10 days after the answer is filed. The 10 days 
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may be extended for good cause but not if the 

FED action is based on a substantial violation as 

defined in CRS § 13-40-107.5 or for termination 

of a tenancy under CRS § 38-12-203. In addition, 

CRS § 13-40-113(4)(b) provides that after an 

answer is filed but before trial, the court must 

order the landlord or tenant to provide docu-

mentation relevant to the action pursuant to a 

party’s request. 

 As relevant to FED proceedings, SB 21-

173 amended CRS § 38-12-507 concerning 

tenant remedies for a breach of the warranty 

of habitability. Indigent tenants may now avoid 

the rent deposit requirement when they assert 

violations of the warranty of habitability as an 

affirmative defense in nonpayment eviction cases 

if they previously served notice of the alleged 

breach on the landlord and they qualify for a 

waiver of the bond requirement. Waiver of the 

bond requires a court finding that the tenant is 

indigent as now defined in CRS § 38-12-507(1)

(c)(II). Under CRS § 38-12-507(1)(c)(II)(B), 

tenants are deemed indigent if their income 

is less than 250% of the federal poverty level, 

without consideration of their assets. Tenants 

in low-rent housing must meet the formula 

for indigency in CRS § 38-12-507(1)(c)(II)(A).

If the tenant successfully presents a breach 

of the warranty of habitability defense, under 

CRS § 38-12-507(1)(d.5) the court may order the 

tenant damages, including but not limited to a 

reduction in the fair rental value of the premises. 

In addition, the court must deny possession to 

the landlord and deem the tenant the prevailing 

party if the tenant pays the court-determined 

reduced value of the premises within 14 days 

of judgment. 

The court may also order the landlord to 

make repairs and reduce rent until such repairs 

are completed. If the tenant does not make the 

ordered rent payments, the court may award 

possession to the landlord. The court retains 

jurisdiction until the repairs are completed. 

Finally, a prevailing tenant may also be awarded 

costs and attorney fees. 

 HB 21-1121 further changed post-judgment 

court proceedings by amending CRS § 13-40-

122, governing writs of restitution. While the 

requirement that a writ of restitution may not 

issue until 48 hours after entry of judgment has 

not changed, the amendment provides that 

a sheriff may not execute a writ of restitution 

until at least 10 days after the entry of judgment.

SB 21-173 also amended CRS § 13-40-115 

by adding subsection (4), which states that a 

landlord who has filed an FED matter alleging 

nonpayment of rent must accept payment of all 

amounts due under the nonpayment notice or 

demand, and any rent that has accrued while 

the case was pending, at any time until a judge 

enters a judgment for possession. The tenant 

may pay the landlord or the court. Once the 

court confirms payment, it must vacate any 

judgments that have been issued with prejudice. 

Conclusion
HB 21-1121 and SB 21-173 have changed the 

landlord-tenant landscape in Colorado. Prac-

titioners should familiarize themselves with 

these changes and educate their clients about 

their new rights and responsibilities to ensure 

a smooth transition for all parties. 
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T
he rescue doctrine authorizes a per-

son injured while rescuing another 

to bring a negligence claim against 

the party whose conduct created the 

need for rescue.1 Though well-developed na-

tionally, the doctrine was minimally developed 

in Colorado until the Colorado Supreme Court’s 

recent opinion in Garcia v. Colorado Cab Co., 

where the Court held that physical intervention 

is not necessary to qualify as a rescuer under 

the rescue doctrine.2 This holding is consistent 

with rulings nationwide that seek to ensure 

that persons attempting to help someone in 

a genuine emergency can recover for injuries 

incurred during the rescue. 

This article discusses the development and 

current state of the rescue doctrine in Colorado.

History of the Rescue Doctrine 
The rescue doctrine derives from public policy 

that seeks to encourage rescue. Across the 

nation, a majority of courts have recognized 

that rescue is a human instinct that should be 

encouraged. As a result, rescuers may recover 

damages for injuries suffered while placing 

themselves in danger to undertake a rescue.3 

The seminal rescue doctrine case, Wagner v. 

International Railway Co., was decided in 1921 

by then-Judge Cardozo.4 In Wagner, plaintiff 

and his cousin boarded a rail car operated by 

defendant. The conductor’s failure to close 

the train doors caused plaintiff’s cousin to be 

thrown from the train as it turned a curve on a 

bridge. Plaintiff then exited the train to search 

for his cousin. He walked along the trestle for 

445 feet to the bridge, lost his footing in the dark, 

and was injured when he fell off the bridge. 

The New York Court of Appeals recognized 

the applicability of the rescue doctrine, noting 

that “danger invites rescue” and reasoned that 

the wrong that endangered the victim also 

constituted a wrong to the rescuer.5 Although 

the court recognized the rescue doctrine, it 

remanded the case for a new trial to determine 

whether plaintiff’s conduct was in response to 

an emergency and was reasonable.6 

In the century since Wagner was decided, 

courts have widely held that the rescue doctrine 

supports a rescuer’s recovery from the person 

or entity that placed both the party needing 

This article explores the rescue doctrine’s history 
and its application in Colorado and other jurisdictions. 
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rescue and the rescuer in danger. The widespread 

acceptance of the doctrine is illustrated by its 

inclusion in the Restatement (Third) of Torts, 

which provides: 

[I]f an actor’s tortious conduct imperils 

another or the property of another, the scope 

of the actor’s liability includes any harm to 

a person resulting from that person’s efforts 

to aid or to protect the imperiled person or 

property, so long as the harm arises from a 

risk that inheres in the effort to provide aid.7 

The Rescue Doctrine in Colorado 
Historically, few Colorado courts analyzed 

or developed the rescue doctrine. The first 

Colorado case to discuss the rescue doctrine 

was Maloney v. Jussel.8 In Maloney, plaintiff was 

hit by a car and injured while standing next to a 

driver who had just been in a car accident. The 

Colorado Supreme Court held that the rescue 

doctrine did not apply because there was no 

“imminent peril” when plaintiff was injured, 

so plaintiff was not a rescuer.9 

Similarly, in Connelly v. Redman Develop-

ment Corp., plaintiff fell and was injured while 

approaching a woman and a crying baby lying 

in a parking lot.10 The trial court held that the 

rescue doctrine did not apply because plaintiff 

failed to prove that the woman and baby were 

“in imminent peril, requiring immediate action 

to avoid physical harm.”11 The Colorado Court 

of Appeals affirmed, explaining that the woman 

and baby may have needed assistance, but there 

was no evidence of imminent peril justifying an 

immediate rescue.12 

In addition to rescuers of persons, courts 

have applied the rescue doctrine to rescuers 

of property. In Estate of Newton v. McNew, 

defendant started a fire to burn trash and 

then left the fire site.13 Neighborhood children 

began playing with the fire and caused a fire 

on a neighboring property. Plaintiff, who lived 

near the neighboring property, assisted the fire 

department in putting out the fire and shortly 

thereafter suffered a heart attack and died. 

Plaintiff’s estate brought a wrongful death action 

against defendant, who contended he did not 

owe plaintiff a duty of care because plaintiff 

acted as a rescuer of property rather than of a 

person in imminent peril. The Colorado Court of 

Appeals held that the rescue doctrine applies to 

rescuers of persons and rescuers of property.14 

But in light of Garcia, it is now unclear whether 

Newton’s holding is still good law.15 

In Garcia, the Colorado Supreme Court 

considered and clarified the rescue doctrine’s 

application in Colorado.16 There, plaintiff saw 

a taxi driver being physically assaulted by his 

passenger. Plaintiff approached the cab to help 

the driver by sticking his head into the cab and 

yelling at the passenger to stop. This gave the 

driver an opportunity to exit the vehicle. The 

passenger then commandeered the taxi and 

used it to run over plaintiff, causing plaintiff 

severe injuries. Plaintiff filed an action against 

the cab company alleging that it was liable for 

his injuries because it had knowledge of prior 

attacks on its drivers and failed to implement 

safety measures. At trial, the jury found for 

plaintiff and awarded him $1.6 million in total 

damages, with 45% fault allocated to defendant 

and 55% to the passenger. However, the Colorado 

Court of Appeals reversed, holding that the cab 

company did not owe a duty to plaintiff as a 

rescuer because “to be deemed a rescuer, the 

plaintiff must have taken some concrete physical 

action—that is, some bodily movement and 

effort—to save another person from imminent 

peril.”17 According to the Court, plaintiff’s efforts 

failed to meet this standard because there was 

no evidence that he “attempted to physically 

intervene; he didn’t, for example, get between 

the two men or try to pull one away from the 

other.”18 

The Supreme Court reversed, finding that the 

physicality requirement improperly narrowed 

the rescue doctrine and that the rescue doctrine 

“does not require that a person exert physical 

action to qualify as a rescuer.”19 The Court rea-

soned that under the Court of Appeals holding, 
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a plaintiff who threw a punch at an attacker 

could qualify as a rescuer, but a plaintiff who 

approached the attacker and told him to stop 

could not, despite the fact that both rescuers put 

themselves in harm’s way to stop the violence 

and prevent the injury.20 Rather, to qualify as 

a rescuer under the rescue doctrine, a plaintiff 

must have (1) intended to aid or rescue a person, 

(2) reasonably believed that the person was in 

imminent peril, and (3) acted in such a way that 

could have reasonably succeeded or succeeded 

in preventing or alleviating such peril.21

Regarding the intent to aid or rescue element, 

the Court reasoned that the rescue doctrine 

“seeks to protect only those who genuinely act 

on the instinct to help” as opposed to merely 

investigating the scene of an accident.22 As to the 

reasonable belief of imminent peril, the Court 

explained that the doctrine must be based on 

the rescuer’s reasonable belief that someone 

is in imminent peril, though it is not necessary 

that the person actually be in imminent peril.23 

Regarding whether the rescuer could have 

succeeded or actually succeeded in the rescue, 

the Court noted that the rescue attempt must 

“stand a chance at substantially helping the 

person(s) in peril” and a “mere warning or 

observation” is not sufficient.24 In so holding, 

the Court noted that the doctrine “is one way 

the law acknowledges the human instinct to 

help those in need, even at the risk of one’s 

own safety”25 and that the “doctrine seeks to 

encourage the instinct to help.”26 The Supreme 

Court remanded for the Court of Appeals to 

address the cab company’s remaining issues 

argued on appeal.27

Application of the Rescue 
Doctrine Nationally 
Although Colorado courts’ analysis and applica-

tion of the rescue doctrine is limited, the rescue 

doctrine is well-recognized and developed in 

other jurisdictions. Accordingly, cases from 

other jurisdictions provide guidance to Colorado 

practitioners evaluating the rescue doctrine.

In Garcia, the Colorado Supreme Court 

quoted Barnes v. Geiger,28 in which the Appeals 

Court of Massachusetts held that “[t]o achieve 

the status of a rescuer, a claimant’s purpose 

must be more than investigatory,” and there 

must be “some specific mission of assistance.”29 

The Court also cited an Indiana case in which a 

plaintiff who was hurt after slipping on ice while 

attempting to reach the scene of an accident was 

held to be not a rescuer, because a rescuer must 

“in fact attempt to rescue someone.30 

More recently, in Smith v. Woolace Electric 

Corp., the Sixth Circuit Court of Appeals consid-

ered the rescue doctrine’s applicability where 

a plaintiff who stopped and exited his vehicle 

to peer into an overturned van was hit by a 

car.31 Relying on the rescue doctrine, plaintiff 

sued the driver of the overturned van. The case 

proceeded to trial, and the jury determined that 

the driver was not negligent. The Sixth Circuit 

applied Ohio law to conclude that the rescue 

doctrine did not apply because a rescuer can 

only recover against one found negligent.32

Karahodzic v. JBS Carriers, Inc. involved 

application of the Illinois Joint Tortfeasor Con-

tribution Act (Act) in a rescue doctrine case.33 

In Karahodzic, Thompson, an employee of JBS 

Carriers, Inc. (JBS), was driving a tractor-trailer 

on Interstate 70 when he pulled his trailer to 

the shoulder of the road to fix a malfunctioning 

light. After fixing the light and with his four-way 

flashers illuminated, he reentered the highway 

and was traveling approximately 15 mph when a 

commercial truck driven by Karahodzic crashed 

into the back of his trailer, killing Karahodzic 

instantly and setting his truck on fire. At the 

same time, Karahodzic’s son Edin came upon 

the scene, saw that his father’s truck was on fire, 

parked his vehicle, and ran to help his father, 

believing he was still alive. Edin suffered burns 

to his hands and face, watched as his father’s 

body burned, and then notified his brothers and 

mother, all of whom suffered severe emotional 

trauma.

Edin brought a claim against Thompson 

and JBS under the rescue doctrine to recover 

for the injuries he suffered attempting to rescue 

his father. He also brought claims for wrongful 

death as personal representative of his father’s 

estate. Thompson and JBS filed claims against 

Karahodzic’s estate for contribution pursuant 

to the Act. The jury found in favor of Edin on 

both claims. On the wrongful death claim, the 

jury allocated 55% fault to Thompson and JBS 

and 45% fault to Karahodzic, and the jury’s 

verdict on the wrongful death claim was reduced 

from $5 million to $2.75 million in accordance 

with the fault allocation. Edin was awarded 

$625,000 on his individual rescue doctrine 

claim. Thompson and JBS appealed, contending 

the court should have (1) entered judgment 

in their favor and against Karahodzic’s estate 

on the contribution counterclaim they filed in 

“
Rather, to qualify as 
a rescuer under the 
rescue doctrine, a 

plaintiff must have 
(1) intended to aid or 

rescue a person, 
(2) reasonably 

believed that the 
person was in 

imminent peril, and 
(3) acted in such a 

way that could have 
reasonably succeeded 

or succeeded in 
preventing or 

alleviating such peril.     

”
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response to Edin’s rescue doctrine claim, and 

(2) found Karahodzic’s estate liable for 45% of 

the $625,000 in damages the jury awarded to 

Edin on the rescue doctrine claim. 

The Illinois Court of Appeals examined the 

Act, which applies “where two or more persons 

are subject to liability in tort arising out of the 

same injury to person or property, or the same 

wrongful death.”34 Accordingly, the statute 

provides for a right of contribution against a 

tortfeasor, so defendants’ contribution claim 

required a finding that Karahodzic was negligent 

toward Edin.35 However, the jury was asked to 

determine whether Karahodzic’s estate was 

contributorily negligent in causing Karahodzic’s 

wrongful death, not whether Karahodzic was 

negligent toward Edin.36 The court rejected 

defendants’ theory, which presumed that Kar-

ahodzic’s contributory negligence to his own 

death was identical to Karahodzic’s liability 

as a possible defendant in a rescue doctrine 

case.37 The court noted that its conclusion may 

have been different if the jury had been asked 

to determine whether Karahodzic breached a 

duty to Edin (or a rescuer generally) and whether 

that breach caused Edin’s damages.38 

Professional Rescuers
The rescue doctrine generally does not apply 

to professional rescuers. In Sanders v. Alger, 

the Supreme Court of Arizona held that the 

firefighter’s rule, which provides that a rescuer 

who could otherwise recover cannot do so when 

performing professional firefighter duties, is 

an exception to the rescue doctrine.39 Notably, 

the rule is construed narrowly and does not 

prohibit recovery for off-duty firefighters.40 The 

firefighter’s rule has also been held not to apply 

to acts of intervening parties not responsible 

for bringing the rescuer to the scene.41 

Common Law Negligence Defenses
Courts have also held that several common 

law negligence defenses do not apply in rescue 

doctrine cases. For example, courts have rejected 

contributory negligence as an absolute bar to 

recovery, instead imposing a reckless standard 

(though comparative negligence has replaced 

contributory negligence in many jurisdictions).42 

Foreseeability has consistently been rejected 

as a defense under the rescue doctrine as “it is 

always foreseeable that someone may attempt 

to rescue a person who has been placed in 

a dangerous position,” and as such, courts 

have consistently held that a tortfeasor owes 

an independent duty to the rescuer.43 Courts 

have also rejected arguments that a rescuer’s 

decision to intervene is a superseding and/or 

intervening cause.44

Conclusion
The rescue doctrine allows persons who were 

injured while attempting to rescue a third party 

to recover from the person whose conduct 

created the danger. Although well-established 

nationally, this important doctrine was mini-

mally developed in Colorado until the recent 

Garcia opinion. It is now clear that to qualify as 

a rescuer in Colorado, a plaintiff must meet the 

three-element Garcia test. To better understand 

how Colorado courts may interpret and apply 

the rescue doctrine, practitioners should keep 

abreast of other states’ law on the doctrine, 

which is more developed.  
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ensures that negligent actors who put others at 
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from assaults by passengers, and how the 
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Planned Parenthood v. Wagner, 2020 CO 51, 
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alleged breach of the duty of care was the 
proximate cause of plaintiff’s injuries. Garcia v. 
Colo. Cab Co. LLC, Order for Supp. Br., 2017CA 
1381 (Oct. 14, 2020). 
28. Barnes v. Geiger, 446 N.E.2d 78 (Mass.App.
Ct. 1983).
29. Garcia, 467 P.3d at 305.
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32. Id. at 410–414. See also Keisha v. Dundon, 
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explaining that “the doctrine has no application 
where the defendant’s conduct was not 
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33. Karahodzic v. JBS Carriers, Inc., 881 F.3d 
1009, 1013 (7th Cir. 2018). The relevant language 
in the Illinois Joint Tortfeasor Contribution Act, 
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original). 
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39. Sanders v. Alger, 394 P.3d 1083 (Ariz. 2017). 
See also Beaupre v. Pierce Cty., 166 P.3d 712 
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40. Sanders, 394 P.3d at 1087. See also Walker 
Hauling Co. v. Johnson, 139 S.E.2d 496, 498 (Ga.
App. 1964) (off-duty firefighter injured while 
fighting fire pursuant to fire chief’s request 
for volunteers to help combat fire entitled to 
benefits of rescue doctrine). 
41. Beaupre, 166 P.3d at 716.
42. Garcia, 467 P.3d at 305 (“the doctrine seeks 
to prevent wrongdoers from using typical 
negligence defenses—such as rules related to 
duty or contributory negligence—as an escape 
hatch to avoid liability to rescuers”) (citing 
Restatement § 32 cmt. b (“‘rescue doctrine’ 
addresses a mélange of issues that arise when 
a rescuer is injured in attempting to assist 
another. These issues include duty, scope 
of liability, superseding cause, contributory 
negligence, and assumption of risk.”)). See 
also Ha-Sidi by Ha-Sidi v. S. Country Cent. 
Sch. Dist., 148 A.D.2d 580, 582 (N.Y.App.
Div. 1989) (“doctrine was created to avoid a 
plaintiff being found contributorily negligent 
as a matter of law when he voluntarily placed 
himself in a perilous situation to prevent 
another person from suffering serious injury 
or death.”); Ouellette v. Carde, 612 A.2d 687, 
690 (R.I. 1992) (rescue doctrine survived 

adoption of comparative negligence statute, 
and principles of comparative negligence 
were not applicable to situation where plaintiff 
rescuer did not act recklessly or negligently); 
Restatement § 32 (“With the adoption of 
comparative responsibility, many courts 
appropriately have applied that doctrine to 
rescuers, permitting the factfinder to assign 
comparative responsibility to a rescuer 
who acts unreasonably in undertaking or 
conducting a rescue.”). See also Govich, 
814 P.2d at 101 (“majority of comparative 
negligence jurisdictions . . . have shifted to a 
‘reasonableness’ standard.”).
43. Williams v. Foster, 666 N.E.2d 678, 681 (Ill.
App. 1996). See also Bole v. Erie Ins. Exch., 
50 A.3d 1256, 1260 (Pa. 2012) (“A tortfeasor 
who places . . . another in peril is presumed to 
foresee that people will come to render aid”); 
Wagner, 133 N.E. at 438 (“The wrongdoer may 
not have foreseen the coming of a deliverer. 
He is accountable as if he had.”); Espinoza 
v. Schulenburg, 129 P.3d 937, 939–40 (Ariz. 
2006) (“the rescue doctrine expands tort 
responsibility by extending the duty of care of 
the negligent person who caused the accident 
to those who risk their safety to engage in the 
rescue . . . .”). 
44. Solomon v. Shuell, 457 N.W.2d 669, 683 
(Mich. 1990) (“fact that the rescuer voluntarily 
exposed himself to an increased risk of 
harm was not . . . a superseding cause of the 
rescuer’s injuries[,]” and “when the rescue 
attempt itself was reasonable, the rescuer’s 
recovery was not otherwise absolutely barred 
by the affirmative defense of contributory 
negligence merely because the rescuer 
voluntarily exposed himself to an increased 
risk of injury in order to save a third person.”). 
Walker Hauling Co., 139 S.E.2.d. at 499
(“[T]he chain of causation remains intact, 
since it is reasonably to be anticipated that, 
once such peril to life or property is initiated 
and brought into being by the negligence 
of a defendant, reasonable attempts will 
be undertaken to alleviate and nullify the 
consequences of such peril.”); Hollingsworth 
v. Schminkey, 553 N.W.2d 591, 597–98 (Iowa 
1996) (concerning a vehicle fire that occurred 
when a motorist drove the vehicle despite 
knowing that a malfunctioning exhaust 
system was emitting carbon monoxide into 
the passenger compartment. The driver was 
overcome by fumes and crashed. The crash was 
a foreseeable risk of the motorist’s automobile 
operation and thus was not a “superseding 
cause” relieving the motorist of liability to 
a rescuer who allegedly sustained back 
injuries while removing the motorist from the 
automobile.); Thomas v. Garner, 672 N.E.2d 52, 
57 (Ill.App. 1996) (“rescue doctrine arises when 
a plaintiff brings an action based on negligence 
against a defendant whose negligence has 
placed a third party in a position of peril. If 
the plaintiff is injured in the attempt to rescue 
that third party, then he is allowed to negate 
a presumption that his intentional act of 
rescue is the superseding cause of his injuries, 
thereby allowing him to prove that defendant’s 
negligence is the proximate cause of his 
injuries.”).
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This two-part article provides an overview of federal and state remedies available for vaccine injuries, 
including COVID-19 vaccinations. It offers practical guidance for practitioners to triage injury claims. 

This part 2 explores remedies outside the two federal programs discussed in part 1.

P
art 1 of this article presented an 

overview of remedies for vacci-

nation injuries that are available 

under two federal programs, the 

National Injury Compensation 

Program (VICP), which covers the harmful 

effects of routine childhood and most adult 

vaccinations, and the Countermeasures Injury 

Compensation Program (CICP), which covers 

some damages flowing from “countermeasures” 

used to combat domestic terrorism and pan-

demics.1 This part 2 explores additional federal 

and state law remedies, including workers’ 

compensation, non-workers’ compensation 

funds, employment remedies, and traditional 

tort remedies.

Additional Remedies 
for Vaccination Injuries
In addition to VICP or CICP remedies, where 

available, a person injured from a vaccine 

administered in Colorado may pursue one or 

more of the following remedies, depending on 

the circumstances of the injury:

 ■ workers’ compensation benefits, which 

include medical benefits and wage 

replacement benefits, if the employer 

requires the vaccination. 

 ■ medical care under private or public 

health care plans if workers’ compensation 

benefits are not available.

 ■ wage replacement benefits through dis-

ability or welfare programs, regardless of 

whether the injured person is entitled to 

workers’ compensation benefits, though 

offsets may be taken against workers’ 

compensation benefits received.

 ■ other state or federal remedies, includ-

ing civil service and union protections, 
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where a person’s job, wages, or benefits 

are jeopardized by an extended absence 

or unlawful employer discrimination.

 ■ a Colorado tort law claim, if the vaccination 

is not subject to the VICP or CICP, or if the 

injured person withdraws from the VICP, 

as discussed in part 1.

Colorado Workers’ Compensation 
The Workers’ Compensation Act of Colorado 

(Act)2 covers injuries “arising out of and in the 

course of employment.”3 Therefore, an employee 

who receives a vaccine as a condition of employ-

ment and suffers an injury has a compensable 

injury. The scope of workers’ compensation 

coverage extends to travel to and from the prem-

ises where the vaccination was administered4 

and to any additional injury due to treatment 

for the vaccination’s effects.5

Even if an employer does not explicitly require 

a vaccination, claimants may argue that they 

are entitled to workers’ compensation benefits 

if the vaccination confers a direct benefit to the 

employer. The availability of this “dual purpose” 

liability6 is heightened if the employer encourages 

or pays for employees to be vaccinated. The 

success of these claims depends on the specific 

facts of each case, but it is well established 

that claimants in other contexts have been 

compensated when their actions, although not 

specifically directed or controlled by the employer, 

have benefited the employer.7 

However, employees who are vaccinated as 

part of a voluntary wellness program would not 

be eligible for workers’ compensation unless they 

can prove by a preponderance of the evidence 

that they faced explicit or implicit pressure to 

participate in that program or that management 

directed employees to use the wellness program 

to obtain the vaccination.8

An employment applicant who receives a job 

offer conditioned on a vaccination is likely eligible 

for workers’ compensation benefits.9 On the other 

hand, a job applicant who has not received a job 

offer but who receives a vaccine would likely not 

be covered given the lack of a sufficient nexus 

between the injury and employment.10

Burden of Proof: Accident 
or Occupational Disease
The burden of proof for a vaccination injury 

may differ from that for an injury due to con-

tracting a virus, such as COVID-19, at work. 

To obtain this benefit, claimants must prove, 

by a preponderance of the evidence, that they 

have suffered an injury or need for medical 

evaluation that was proximately caused by 

the vaccination and the vaccination was an 

employment requirement. A vaccination injury 

is an “accident” or “traumatic injury” that is 

traceable to an event with a certain date and 

place.11 Conversely, some diseases, including 

COVID-19, may be caused by a specific event, 

but others are better described as occupational 

in nature because they are caused by multiple 

exposures over time. The Act defines an occu-

pational disease as one that

 ■ results directly from the employment or 

the conditions under which work was 

performed,

 ■ can be seen to have followed as a natural 

incident of the work and as a result of the 

exposure occasioned by the nature of the 

employment,

 ■ can be fairly traced to the employment 

as a proximate cause, and

 ■ does not come from a hazard to which 

the employee would have been equally 

exposed outside of the employment.12

As to COVID-19, contraction of the novel 

coronavirus may be due to a series of traumatic 

events that are reasonably traceable to partic-

ular times and places, because contraction of 

COVID-19 usually depends on exposure to a 

sufficient viral load in the claimant’s air space 

incurred within a certain time period. Accord-

ingly, the resultant injury is better characterized 

as an “accident” rather than an occupational 

disease. While categorization of a claim as 

an “accident” or an “occupational disease” is 

important for legal analysis (i.e., for identifying 

parties liable or for apportionment), such 

categorization may be irrelevant for purposes 

of obtaining medical treatment or calculating 

disability benefits.

Available Benefits
A vaccination-injured employee is potentially 

eligible for the following benefits:

 ■ medical benefits without deductibles or 

co-payments with designated providers, 

potentially for life;

 ■ temporary total disability benefits up to 

the applicable state maximum for total 

loss of income;

 ■ temporary partial disability benefits up to 

the applicable state maximum for partial 

loss of income;

“
An employment 
applicant who 
receives a job offer 
conditioned on a 
vaccination is likely 
eligible for workers’ 
compensation 
benefits.  On the other 
hand, a job applicant 
who has not received 
a job offer but who 
receives a vaccine 
would likely not be 
covered given the lack 
of a sufficient nexus 
between the injury 
and employment.   

”
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 ■ permanent partial disability benefits based 

on medical impairment to compensate 

for future wage loss;

 ■ permanent total disability benefits, which 

are for life, if the employee can prove 

inability to earn any wages from the same 

or any other employer; and/or

 ■ compensation for bodily disfigurement.

Workers’ compensation insurance carriers or 

self-insured employers may also offer vocational 

rehabilitation benefits, but these benefits are 

voluntary and are rarely provided.13 Pain and 

suffering damages are not available for injured 

workers.

Procedural Matters
Written claims for compensation must be filed 

within two years of injury, or within three years 

with “reasonable excuse,” or they will be barred.14 

Notice must be given to the employer of any 

injury within four working days, and penalties 

can be assessed for noncompliance, though 

the claim is not barred due to late notice if the 

filing requirements are met.15 

Workers’ compensation indemnity benefits 

may be offset for unemployment compensa-

tion benefits16 and Social Security benefits.17 

An employee can accept both state workers’ 

compensation benefits and federal vaccination 

compensation program funds, and insurance 

carriers cannot reduce workers’ compensation 

benefits for receipt of federal program funds.18 

Liens can be placed on workers’ compensation 

benefits only for unpaid child support payments 

or fraudulently obtained public assistance.19 

Colorado workers’ compensation is an 

administrative “no fault” system,20 and eligibility 

determinations for vaccination injuries focus 

on causality rather than comparative fault. 

Apportionment due to preexisting conditions 

may be applicable,21 but an aggravation of a pre-

existing condition is potentially compensable.22 

Generally speaking, workers’ compensation 

is an “exclusive remedy” in the sense that an 

employee cannot sue an employer for negligence 

or intentional tort for requiring the employee 

to undergo a vaccination.23 Nonetheless, claim-

ants may not be barred from filing a medical 

malpractice action against a fellow employee 

whose job is to provide them with medical 

services.24 Subrogation is available to the benefits 

payor due to the malfeasance of a third party 

responsible for the injury.25 

Although the legislative intent is for the 

system to accomplish “quick and efficient 

delivery” of benefits,26 the reality is that claims 

adjudications may take months or even years 

due to administrative backlogs and adminis-

trative and judicial appeals. As a consequence, 

many contested claims are resolved through 

settlement.

 

Federal Workers’ Compensation 
The federal government provides workers’ 

compensation benefits to employees through 

several programs, including the Federal Em-

ployees Compensation Act (FECA).27 Injured 

individuals who work for a federal agency 

should consult with an expert in federal workers’ 

compensation benefits about applicable statutes 

of limitations,28 eligibility requirements, and 

type of benefits available.

Remedies When Workers’ 
Compensation is Unavailable
If workers’ compensation is not available, or 

while a workers’ compensation claim is pending, 

the claimant may seek various funds to pay for 

medical treatment and for lost wages.

Medical Treatment
Sources of coverage for medical treatment 

include

 ■ health insurance 

 ■ health care continuation coverage 

(COBRA)

 ■ Medicaid or Medicare

 ■ public hospital systems

 ■ Veterans’ Administration benefits.

The eligibility requirements and the medical 

services and devices covered by the above funds 

vary, as does responsibility for co-payments and 

exhaustion of deductibles. If a health insurance 

carrier or public hospital has provided emergen-

cy services and a workers’ compensation claim 

is later found compensable, the payor or public 

hospital may be reimbursed for payments made 

or services provided.29 However, the ability or 

willingness to pursue lien rights varies among 

payors. If subrogation is successfully pursued, 

the payor is entitled to recover funds paid in strict 

accordance with the Colorado fee schedule for 

workers’ compensation cases.30

Wage Replacement
Individuals experiencing wage loss may apply 

for one or more of the following:

 ■ accrued vacation or sick leave

 ■ unemployment compensation benefits

 ■ short- and long-term disability benefits

 ■ employer or union wage continuation 

programs

 ■ employer or union loans

 ■ food stamps or other public assistance

 ■ Supplemental Security Income (SSI)

 ■ Social Security Disability Income (SSDI) 

or Social Security retirement benefits.

Eligibility requirements and the duration 

of benefits for these benefits vary widely, and 

offsets may apply as determined by contract 

or statute. Notably, the offset against Colorado 

workers’ compensation benefits for receipt of 

unemployment compensation benefits is 100%.31 

In any case, a workers’ compensation carrier 

may usually take a 50% offset when a worker 

receives SSDI or Social Security retirement 

benefits.32 

Employment Remedies
Employees who lose hours or are in danger of 

losing their job completely due to extended 

illness or functional impairment associated 

with a vaccination injury may be entitled to a 

variety of federal and state protections, including 

those under:

 ■ the Americans with Disabilities Act 

(ADA)33

 ■ the Family and Medical Leave Act 

(FMLA)34

 ■ Title VII of the Civil Rights Act35

 ■ the Colorado Anti-Discrimination Act36

 ■ Colorado State Personnel Board Rules 

and Personnel Director’s Administrative 

Procedures37

 ■ collective bargaining agreements

 ■ employer leave policies

 ■ local ordinances38

 ■ common law remedies for wrongful 

discharge, whistleblowing, and illegal 

discrimination
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 ■ the Occupational Safety and Health 

Administration Act (OSHA).39

EEOC Guidance
On May 28, 2021, before the US Food and Drug 

Administration’s (FDA) full approval of the Pfizer 

vaccine for adults, which has led to widespread 

vaccine mandates, the Equal Employment 

Opportunity Commission (EEOC) clarified 

an employer’s ability to require vaccinations 

generally and to offer employee incentives for 

receiving COVID-19 vaccinations.40 This EEOC 

guidance provides direction to businesses 

looking to encourage workers to get vaccinated 

rather than adopting a mandatory vaccine policy.  

The EEOC has not revised its guidance since 

the FDA's full approval of the Pfizer vaccine.

Requiring vaccinations. The EEOC allows 

mandated vaccinations for all employees, subject 

to the Title VII and ADA reasonable accom-

modation provisions and other conditions.41 

Within these limits, an employer can require 

all or certain sectors of its employees to obtain 

a vaccination.42

The EEOC guidance reiterated that if an 

employee cannot get vaccinated because of 

a disability or religious belief, the employer 

cannot require compliance with a mandatory 

vaccine policy unless it can demonstrate that 

the individual would pose a “direct threat”43 to 

the health and safety of the employee or others 

in the workplace. This determination should be 

based on consideration of four factors previously 

identified by the EEOC (duration of the risk, 

nature and severity of the potential harm,  

likelihood the potential harm will occur, and 

imminence of the potential harm) and “should 

be based on a reasonable medical judgment 

that relies on the most current medical knowl-

edge about COVID-19,”44 including the level of 

community spread, statements from the CDC, 

and/or statements from the employee’s health 

care provider. The employer must also consider 

the employee’s specific work environment.45

If the employer determines that the indi-

vidual would pose a direct threat, it must then 

consider whether a reasonable accommodation 

would reduce or eliminate that threat, unless 

doing so would present an “undue hardship”46 

to the employer. The EEOC provides specific ex-

amples of potential accommodations, including 

wearing a face mask; social distancing; working 

a modified shift; making changes in the work 

environment (e.g., increasing ventilation or 

limiting contact with others); teleworking; or as 

a last resort, reassignment to a vacant position 

in a different workspace.47

Finally, the EEOC cautions that employers 

should consider all options before denying an 

accommodation request and that the “undue 

hardship” consideration may be impacted by 

the vaccination rate of the workforce and the 

extent of employee contact with non-employees 

(whose vaccination status may be unknown).48                
As to COVID-19, the conservative approach 

for most employers before the FDA’s full approval 

of the Pfizer vaccine was to strongly recommend, 

but not mandate, that employees be vaccinated. 

Under this approach, vaccination arguably 

is not a term and condition of employment; 

accordingly, it would be hard for employees 

who are injured from vaccinations to argue that 

they were injured within the course and scope of 

their employment and thus entitled to workers’ 

compensation benefits. But employers seeking to 

avoid an action for intentional or negligent acts 

based on a compelled vaccination should take 

advantage of the exclusive remedy shield that 

comes with workers’ compensation coverage.49

Vaccine incentives. The EEOC identifies 

the following options as employer incentives 

for vaccinations that are ADA compliant:
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 ■ Employers may offer incentives to employ-

ees who voluntarily provide documenta-

tion or other confirmation of vaccination 

received from an independent third party 

(e.g., a pharmacy, personal health care 

provider, or public clinic). However, any 

information or documentation collected 

should be maintained as confidential, as 

discussed below.50

 ■ Employers may also offer incentives to 

employees for voluntarily receiving a 

vaccine administered by the employer 

or its agent, so long as the incentive is 

“not so substantial as to be coercive.” The 

EEOC does not define “substantial,” but it 

explains that “a very large incentive could 

make employees feel pressured to disclose 

protected medical information” when 

responding to the employer’s pre-vac-

cination medical screening questions.51

Although employers can offer an employee’s 

family member an opportunity to be vaccinated 

if certain conditions are satisfied, employers 

cannot require family members to be vaccinated 

and should not offer employee incentives for 

family member vaccinations.

Confidential Medical Information
The EEOC guidance makes clear that employers 

should  maintain the confidentiality of employee 

medical information, including documentation 

or other confirmation of COVID-19 vaccination, 

regardless of where the employee gets vaccinat-

ed. Accordingly, while employers can require 

employees to provide proof of vaccination (i.e., 

doing so is not a “disability-related inquiry”), this 

information should be maintained confidentially 

and separate and apart from the employee’s 

personnel file.52

OSHA Claims  
OSHA53 requires employers to provide a work-

place free from serious recognized hazards and 

to comply with its standards and regulations. As 

employees return to offices and other workplace 

environments where social distancing is not 

always maintained and surfaces are not regularly 

disinfected, OSHA claims may be brought if 

customers or employees are concerned about 

contracting coronavirus at the workplace. 

President Biden recently directed OSHA to 

promulgate regulations regarding COVID-19 

precautions in the workplace.54 This announce-

ment was made on the same day the President 

signed executive orders requiring federal em-

ployees and most federal contractors to be 

vaccinated. Although OSHA has not published 

those regulations, many employers, including 

governmental entities, are relying on President 

Biden’s executive action to mandate COVID-19 

vaccinations. Until OSHA issues its regulations, 

it is unclear what rights an employee who does 

not feel safe working around unvaccinated 

co-workers may have.

Colorado Tort Remedies
Part 1 of this article includes a decision tree for 

determining whether a potential client claiming 

a vaccination injury was required to first seek 

VICP or CICP compensation or could instead 

file state law injury claims directly against a 

vaccine manufacturer, supplier, or adminis-

trator. As discussed in part 1, if the vaccination 

is identified as a countermeasure under a 

Department of Health and Human Services 

declaration pursuant to the Public Readiness 

and Emergency Preparedness Act (PREP Act),55 

the injured person is likely limited to a claim 

for compensation under the CICP that must be 

filed within a one-year statute of limitations. 

If the vaccine is not a countermeasure but is 

covered by the VICP,56 the injured person must 

first pursue a VICP claim, which has a three-year 

limitations period. If the injured person pursues 

a VICP claim but elects to withdraw the claim 

for delay or to reject a VICP court judgment as 

permitted by the VICP, the claimant may then 

pursue state law tort remedies. However, some 

defective product claims are preempted by the 

Vaccine Act. Lastly, if the person was injured 

by a vaccine that is neither a countermeasure 

subject to the CICP nor a Vaccine Act vaccine 

subject to the VICP, the claimant can pursue any 

available tort law remedies without resorting to 

a federal program.

Available state law claims for a vaccine-relat-

ed personal injury can be any cognizable cause 

of action but commonly include claims for:

 ■ negligence or professional negligence for 

administration errors or errors relating to 

prescribing a vaccine contraindicated for 

a specific patient, or failing to properly 

diagnose or treat a side effect leading to 

an additional injury;

 ■ strict product liability or negligence against 

a manufacturer or seller of vaccine that is 

unreasonably dangerous, even if properly 

manufactured;

 ■ strict liability or negligence against the 

manufacturer or seller for an improperly 

made, packaged, or stored vaccine; and

“
As employees 

return to offices and 
other workplace 

environments where 
social distancing is not 

always maintained 
and surfaces are not 

regularly disinfected, 
OSHA claims may be 
brought if customers 

or employees are 
concerned about 

contracting coronavirus 
at the workplace.   

”
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 ■ other causes of action based on the 

unique facts and circumstances of the 

injury. 

It is beyond the scope of this article to detail 

the unique requirements and elements of tort 

claims. But significant vaccine claim issues 

that may occur at the intersection of state law 

claims and federal vaccine injury program 

claims are briefly addressed below. 

Statutes of Limitation
The statute of limitations for most Colorado 

tort claims for a vaccine injury accrues on “the 

date both the injury and its cause are known 

or should have been known by the exercise 

of reasonable diligence.”57 Vaccination cases 

asserting general negligence, strict liability and 

failure to warn claims against manufacturers 

of products, and claims against health care 

providers are all subject to two-year limitation 

periods.58 Because the VICP and CICP deadlines 

differ from Colorado’s, it is critical for practi-

tioners to preserve the filing deadlines in both 

federal and Colorado actions. For example, if 

a practitioner waits more than two years from 

accrual to commence a VICP claim, which 

must be filed within three years, and the claim 

is denied as outside the Vaccine Act’s scope, 

the claimant would likely be time barred from 

filing a tort claim in Colorado, thus subjecting 

the practitioner to liability. Practitioners must 

also evaluate whether the client’s claim may 

be includable in a consolidated multidistrict 

or class action.59

Proving Fault and Causation
Unlike vaccine claims under the VICP or CICP, 

almost every Colorado tort claim requires proof 

that the defendant deviated from the standard 

of care or acted in an unreasonable manner. 

Causation of injury must also be proved and 

is not presumptively established from a list, as 

may be the case under the VICP or, to a more 

limited extent, the CICP. Cases alleging that an 

injury was caused by the vaccination process 

(e.g., Shoulder Injury Resulting from Vaccine 

Administration (SIRVA))60 rather than from 

a reaction to the vaccine itself are typically 

brought against licensed nurses, doctors, and 

pharmacists. In cases of professional negligence, 

FEATURE  |  WORKERS’ COMPENSATION LAW

Gregory B. Cairns is the president of Cairns & Associates, 
P.C. in Denver. His practice focuses on workers’ com-
pensation litigation and related employment law—
gcairns@cairnslegal.com. Mark Saliman practices through 
Saliman Law LLC in Denver serving clients in commer-

cial litigation, personal injury, products liability, civil litigation, appeals, and general counseling 
matters—mark@salimanlaw.com. Kenneth Platt practices personal injury law with Kenneth M. Platt 
and Associates in Longmont—ken@kenplattlaw.net. David Seserman is the founding member of 
Seserman Law LLC, where he is a civil litigation trial attorney. He is a member of the CBA Litiga-
tion Section Executive Council and holds several leadership roles in the American Bar Associa-
tion—dseserman@seserman.law. 

Coordinating Editors: Kristin Caruso, kristin.caruso@ritsemalaw.com; Jennifer Seidman, jseidman@
burgsimpson.com

the deviation from the standard of care must 

ordinarily be established by expert testimony 

offered by a professional in the same practice 

area.61 A certificate of review must be filed 

within 60 days of the complaint and state that 

an expert reviewed the complaint and the 

relevant file and determined that the claim 

against the licensed professional does not lack 

substantial justification.62 The need to prove 

fault and causation in a medical injury case 

can, of course, be prohibitively expensive and 

fraught with uncertainty. 

Strict products liability cases, which are 

particularly important for vaccine injuries, 

do not require proof of fault but present their 

own daunting proof requirements. A drug 

designer or manufacturer can be held strictly 

liable for injuries, without proof of fault, for 

the manufacture and sale of a defective and 

unreasonably dangerous product to a claimant 

injured as a result of the defect.63 While proof 

of fault is not required, the plaintiff must prove 

that the product was unreasonably dangerous 

due to a manufacturing error or because its 

design creates risks that are not outweighed 

by its benefits.64 In a design defect case, even 

if the drug was manufactured without error, in 

determining whether the product was unrea-

sonably dangerous, the court must consider 

the design’s risks and benefits, including the 

product’s usefulness to the public, its ability to 

eliminate risk without decreasing its utility, and 

the user’s awareness of the inherent risks.65 In 

addition, Colorado has rebuttable presumptions 

that a product is not defective if its manufacturer 

conformed to the “state of the art” applicable at 

the time of sale;66 if the product was initially sold 

for use 10 years or more before the incident;67 

or if the product complied with applicable 

codes, standards, and regulations adopted by 

either Colorado or the federal government.68 

Therefore, while a strict liability claim may 

avoid the need to prove the manufacturer’s 

negligence, the burden of proving a vaccine to 

be unreasonably dangerous is no less onerous.

General Tort Law Damages
A claimant who successfully proves fault or 

that a vaccine is unreasonably dangerous, 

and that the fault or defect caused injury, can 

recover allowable compensatory damages under 

Colorado tort law, including past and future 

medical expenses,69 lost income and lost earning 

capacity, rehabilitation expenses, disfigurement 

and physical disability compensation, and 

compensation for noneconomic injuries.70 In 

rare but appropriate cases, exemplary dam-

ages may be recoverable upon proof that the 

defendant’s conduct was willful and wanton.71 

However, unlike in a VICP claim, a plaintiff 

cannot recover attorney fees for a successful 

vaccine injury tort case under Colorado law.

Conclusion
Federal and state law offer a multitude of rem-

edies to clients injured by a vaccination. Proper 

triaging for legal services begins with identifying 

the type of vaccine involved and reviewing all 

potential remedies. And practitioners must 

pay careful attention to notice requirements, 

statutes of limitation, and burdens of proof to 

establish all potential claims.  
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Robinson, Larson’s Workers’ Compensation 
Law § 27.01 (Matthew Bender 1997). A cogent 
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covid-19-vaccination-side-effects.
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Steinbach Co., 64 A.2d 99 (N.J.Super.Ct. 1949) 
(during a smallpox scare, employer promoted 
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should reach out to an experienced workers' 
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15. CRS § 8-43-102(1)(a).
16. CRS § 8-42-103(1)(f).
17. CRS §§ 8-42-103(1)(c)(I) and -114.
18. There are no statutory offsets in the Act for 
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example, applying the reasoning of Wright, a 
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27. 5 USC §§ 8101 et seq.
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29. CRS § 8-42-101(6)(a).
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31. CRS § 8-42-103(1)(f).
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35. Civil Rights Act of 1964, 42 USC §§ 2000e 
et seq.
36. CRS §§ 24-34-401 et seq. 
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Personnel Director’s Administrative Procedures, 
4 CCR §§ 801-1 et seq.
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Title 12, Ch. 1—Prohibition of Discrimination 
in Housing, Employment, and Public 
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39. 29 USC §§ 651 et seq. See also https://www.
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56. See Cairns et al., supra note 1; 42 USC §§ 
300aa-1 et seq.
57. CRS § 13-80-108(1).
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actions alleging defects in the design, testing, 
manufacture, regulatory approval, labeling, 
and marketing of Zostavax, a shingles vaccine 
containing the live attenuated varicella zoster 
virus, were consolidated into a multidistrict 
litigation in the Eastern District of Pennsylvania. 
In re Zostavax (zoster vaccine live) Products 
Liability Litigation, MDL No. 2848 (E.D.Pa. 
2018). 
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article. Cairns et al., supra note 1.
61. Melville v. Southward, 791 P.2d 383, 387 
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understanding of a lay juror, neither expert 
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249 (Colo. 1992).
62. CRS §§ 13-20-601 and -602(1)(a). 
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in cases involving drugs, vaccines, and blood 
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strict liability.”).
64. Union Supply Co. v. Pust, 583 P.2d 276, 
280 (Colo. 1978); CJI Civ. 14:3 (2021). State law 
design defect claims are preempted in cases 
arising from an injury caused by a vaccine 
covered by the Vaccine Act.
65. Ortho Pharm. Corp. v. Heath, 722 P.2d 410, 
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risk-benefit factors to be considered). 
66. Belle Bonfils Mem’l Blood Bank, 665 P.2d at 
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action under [Restatement (Second) of Torts 
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67. CRS § 13-21-403. See also Fraley v. Am. 
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1983) (10-year presumption not applicable to 
polio vaccine that had first been sold in 1963 
where plaintiff’s injury occurred in 1971). 
68. CRS § 13-21-403. In addition to these 
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13-21-404.
69. Unlike claims under the federal programs, 
under Colorado law the reasonable value of 
these expenses, rather than amounts actually 
paid by insurance companies on an injured 
party’s behalf, are recoverable under the 
collateral source rule. Sunahara v. State Farm 
Mut. Auto. Ins. Co., 2012 CO 30M, ¶¶ 13 and 14. 
However, a claimant recovering these damages 
who has received benefits must address any 
subrogation claims by the payor of those 
benefits. 
70. Colorado’s damage caps apply to claims 
against vaccine manufacturers or health care 
professionals prescribing or administering 
vaccines. Noneconomic pain and suffering 
damages are limited to $250,000, adjusted 
for inflation, unless the court finds clear and 
convincing evidence justifying a higher amount. 
CRS § 13-21-102.5(3)(a). For claims accruing 
before January 1, 2020, “the adjusted limitation 
is $468,010, which may be increased by the 
court upon clear and convincing evidence to a 
maximum of $936,030” and for claims accruing 
after that date, “the adjusted limitation is 
$613,760, which may be increased by the 
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While physical impairment and disfigurement 
damages are not noneconomic losses subject 
to the cap under CRS § 13-21-102.5(5), 
noneconomic damages flowing from the 
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Gene’s Towing, 827 P.2d 619, 620–21 (Colo.App. 
1992). Moreover, in a case against a health care 
provider, the total value of all damages cannot 
exceed $1 million, of which only $300,000 can 
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finds that the value of economic damages 
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damages. CRS § 13-64-302(b).
71. See CRS § 13-21-102.
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Case announcement sheets and published opinions are delivered to your inbox within 
hours of release from the courts. Summaries are available within 72 hours.

Sign up at cobar.org by clicking on “My Cobar.” 
Then, click on “Sign up for and unsubscribe from CBA listservs.”

Questions? Contact membership@cobar.org or call 303-860-1115, ext. 1.

Sign up for the 
OPINIONS 
EMAIL UPDATES

Case Summaries and Captions from the 
Colorado Supreme Court and Court of Appeals
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News from the CBA, Local Bars, and More
BY  S US I E  K L E I N

Bar News is a monthly compilation of news from the CBA, including sections and committees, administration, and local and specialty bar associations. 

It also includes notices of activities—past, present, and future—from local and national law-related organizations and groups.

CONTRIBUTE
Bar News is always looking for pictures 
and descriptions of legal events happening 
throughout Colorado. Snapshots taken with 
a phone camera work great! To contribute 
pictures, simply email them to Susie Klein at 
sklein@cobar.org, and be sure to select the 
largest file size when prompted.
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CBA Veterans’ Clinic Goes Live
On September 28 the CBA Military and Veterans Affairs Section hosted its first in-person veterans’ 

clinic since the early days of the pandemic. The clinic was held at PFC Floyd K. Lindstrom VA 

hospital in Colorado Springs, where volunteers assisted 12 veterans. The event was capped with 

a happy hour celebration that included a visit from CBA President Joi Kush.  

To learn more about more about these walk-in clinics, or to sign up to volunteer, contact Mia 

Kontnik at mkontnik@cobar.org or visit www.cobar.org/clcv.

Michael O’Donnell 
Inducted as ACTL President 

Wheeler Trigg O’Donnell 

Founding Partner and Chair 

Michael O’Donnell was re-

cently inducted as president 

of the American College of 

Trial Lawyers (ACTL). He is 

the first president to hail from Colorado in 

the organization’s 72-year history. O’Donnell 

has been an ACTL Fellow since 1999. He has 

served on numerous ACTL committees and 

task forces over the years, including serving 

as chair of the Colorado State Committee; 

Tenth Circuit Regent to the Board of Regents; 

and most recently as secretary, treasurer, 

and president-elect in the years leading up 

to his election as president. 

Mia Kontnik, Jandi Keum, Ryan Coward, Sabra Janko, and Michael McKenna gather outside the 
VA clinic.
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1  PCBA President Matt Martin thanks 
outgoing President Judge Tim O’Shea.
2  2021 Award of Merit recipient John 
Keilbach and Danita Alderton accept a pro 
bono award on behalf of their firm, Altman, 
Keilbach, Lytle, Parlapiano & Ware, from 
presenters Judge Taubman and Justice 
Hart.
3  James M. Croshal accepts the 2020 
Award of Merit.
4  Christine Hentze-Butterfield accepts the 
2020 Outstanding Young Lawyer Award.
5  Alicia Duran (left) is presented the 2021 
Outstanding Young Lawyer Award.
6  Deb Kalb (right) is recognized for her 
work in the seal and expunge records 
program. 

Pueblo County Bar 
Association Hosts 
Annual Dinner and Awards 

The Pueblo County Bar Association (PCBA) 

hosted its annual dinner and awards celebra-

tion at the Pueblo Country Club on August 13. 

Because there was no annual dinner last year, 

awards were presented for 2020 and 2021. 

The event also featured a pro bono awards 

and recognition ceremony led by Colorado 

Supreme Court Justice Melissa Hart and 

Court of Appeals Judge Daniel Taubman.

1

3 4

5 6

CTLA Spring Dinner Luau Recognizes Outstanding Contributions
The Colorado Trial Lawyers Association hosted its Spring Dinner Luau on June 10 at the Denver 

Zoo. A highlight of the evening was the presentation of the Lifetime Achievement Award to Steve 

Wahlberg, a founding partner of Denver Trial Lawyers. Wahlberg has served on CTLA’s Board of 

Directors since 2005 and co-chaired the Auto Litigation Committee since 2008, and he frequently 

speaks at the association’s trial tactics seminars and at DU Sturm College of Law. 

During the event, CTLA also recognized Jerry Bowman and Jennifer O’Connell with New 

Trial Lawyer of the Year Awards; Loren Brown, Tim Garvey, Kylie Schmidt, and Jason Wesoky 

with Outstanding Service to CTLA Awards; Susan Minamizono with the Consumer Protection 

Award; and Spencer Kontnik with the Access to Justice Award. In addition, the prestigious Case 

of the Year Award was presented to John Michael Guevara, Milo Schwab, Jason Wesoky, Laura 

B. Wolf, and Ross Ziev for their work on Abay v. City of Denver.  

1 2

3

4

1  CTLA President Debbie Taussig 
welcomes guests to the luau.
2  CTLA Immediate Past President Michael 
Nimmo presents Susan Minamizono with 
the Consumer Protection Award.
3  John Michael Guevara, Jason Wesoky, 
Milo Schwab, plaintiff Agazi Abay, and 
Laura B. Wolf celebrate their Case of the 
Year win.
4  Amicus Committee Chairs Tim Garvey 
and Kylie Schmidt are recognized for 
outstanding service.

2
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Want to raise your profile 
in the Colorado legal 
community and earn CLE 
credit in the process? 
Consider writing for 
Colorado Lawyer, the CBA’s 
official publication.

All article submissions 
are peer-reviewed by 
coordinating editors 
before being scheduled for 
publication. To get started, 
please review our writing 
guidelines and contact the 
appropriate coordinating 
editor to discuss your topic. 
Visit cl.cobar.org/about for 
details.

If you do not see a 
coordinating editor listed 
for your area of interest,  
contact Jodi Jennings at 
jjennings@cobar.org 
(substantive law articles) 
or Susie Klein at 
sklein@cobar.org (all other 
articles).

WRITE 
FOR US
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Congratulations to the 2021 Pro Bono Stars!
In October, the DBA Access to Justice Committee recognized five “Pro Bono Stars” in commem-

oration of pro bono month. Please join us in celebrating their outstanding pro bono efforts.

Justin Bertron is an estate planning attorney for Peak Trusts & Estates, LLC, in 

Denver. He represents pro bono clients in estate planning and probate cases 

and has participated in clinics at the Denver Indian Center. Explained Justin, 

“I get so much personally out of volunteering with organizations like Metro 

Volunteer Lawyers (MVL) because it feels great when you know you have helped 

someone who really needs it. I also enjoy all the great friends I have made in 

the legal community volunteering alongside them.”

Tammy Kuennen teaches the Civil Litigation Clinic at DU Law School, where 

students represent low-income people in civil legal matters. Tammy’s pro bono 

work, which she characterizes as “food for her soul,” includes membership in 

a grassroots community group called the Direct Action Team, whose mission 

is to fight wage theft. Tammy has also volunteered since 2015 as a guardian ad 

litem with the Rocky Mountain Children’s Law Center and works with adult 

survivors of gender-based violence through Project Safeguard.

Wesley Parks is an attorney at Cohen & Cohen, P.C., where he represents consumer 

bankruptcy and family law clients, and is the owner of Parks Mediation. From 

2015 through 2020, he provided pro bono mediation services through Jefferson 

County Mediation Services. He is a volunteer and lead mediator for Court 

Mediation Services in Denver County, and he provides pro bono mediation, 

legal representation, and mentoring services through MVL. Wesley is chair of the 

CBA ADR Section and was pivotal in launching the Resolution Corps, a section 

program that promotes access to justice through virtual mediation services. 

Katharine (Katy) Lum is an attorney with Lass Cooper & Ramp, LLC, practicing 

family law at both the trial and appellate levels. Katy is a member of the Family 

Law Section’s Executive Council, where she serves on the Amicus Committee 

and co-chairs the Diversity, Equity, and Inclusivity Committee. Katy volunteers 

with MVL’s post-decree and unbundled clinics, providing consultations to parties 

seeking assistance with various aspects of their domestic relations matters. She 

also takes full representation MVL family law cases.

Deborah Yim is the founding attorney of Primera Law Group, where she rep-

resents Colorado workers and small businesses in employment and civil rights 

cases. Last year, as part of the Federal Pro Se Panel and Legal Entrepreneurs for 

Justice, she spent hundreds of hours as pro bono counsel to Colorado workers 

in four federal district court cases challenging workplace discrimination and 

abuses. She also served as community outreach co-chair of the Asian Pacific 

American Bar Association of Colorado and spearheaded the APABA Cares program. Deborah 

is legal services co-chair of the Colorado Women’s Bar Association and pro bono counsel to the 

Denver Asian Real Estate Association.

Toni-Anne Nuñez is CBA/DBA Director of Clinical Programs
The Colorado and Denver Bar Associations are pleased to announce that 

Toni-Anne Nuñez is the new director of clinical programs. Toni-Anne will 

oversee the pro bono/pro se programs currently operating under the Local Bar 

Relations and Access to Justice Department, including Metro Volunteer Lawyers. 

Congratulations to Toni-Anne on her new position!
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Access Immigration LLC    

Law Office of Michelle Adams, LLC*

Albuja Law LLC*

Altman Keilbach Lytle Parlapiano & Ware, P.C.*

Andersen Law PC*

Anderson & Hughes, P.C.

Aretz & Co. Immigration, LLC*

Arnold & Arnold, LLP*

Arnold & Porter LLP*

Azizpour Donnelly LLC*

Ballard Spahr LLP*

Becker Law Group*

Bell & Pollock, P.C.*

Block45 Legal

Bruce C. Bernstein

Blain Myhre LLC*

Ilene Lin Bloom, P.C.

Mark S. Bove, P.C.*

Bowman & Chamberlain, LLC*

Bridge to Justice*

The Law Office of Becky Briggs, LLC*

Brownstein Hyatt Farber Schreck LLP*

Bryan, Cave, Leighton, Paisner LLP

Buchanan & Stouffer, P.C.

John C. Buckley III, Esq.

Buell & Ezell, LLP

Burg Simpson Eldredge Hersh & Jardine, P.C.

Law Offices of Martha Buyer, PLLC*

Bruce C. Carey*

Chan Law Firm*

Clawson & Clawson, LLP*

Clay, Dodson & Skarka 

Coleman Law

Colorado Office of the Attorney General Pro   

   Bono Volunteers

Columbine Law Group

Tracy Cross, Attorney at Law

Lisa M. Dailey, P.C.

Kenneth Davidson, Attorney at Law

Davis Graham & Stubbs LLP*

Deemer Law Group, PLLC*

Dentons US LLP

Shelly Dill, Uhuru Law, Mediation & Consulting*

Dodson and Associates, P.C.*

Donley Law, P.C.

Law Office of Jeanne C. Doremus*

Dufford Waldeck*

M.L. Edwards, Attorney at Law*

The Colorado Supreme Court 
Would Like to Recognize Your 

Commitment to Pro Bono Service

Ellmann & Ellmann, P.C.*

Martha H. Eskesen, P.C.*

Ewing Law, PC*

Eytan Nielsen LLC

Faegre Drinker Biddle & Reath LLP*

Susan Fort, Attorney at Law*

Jennifer S. Fox, Esq.*

Casey Frank, Attorney & Counselor*

Franks Law, PC*

The Fry Law Firm, LLC*

Charles F. Garcia, Attorney at Law

Gaddis, Herd, Craw & Adams, P.C.*

The Law Office of Matthew Gardner, LLC*

Gast Johnson & Muffly, PC

Gebhardt Emerson Moodie Bonanno, LLC*

Gibson, Dunn & Crutcher LLP*

Gendelman Klimas Ltd.

Law Office of James W. Giese, P.C.*

Gradisar, Trechter, Ripperger & Roth

Griffiths Law PC*

Guzman Immigration

Hackstaff & Snow, LLC*

Haddon, Morgan and Foreman, P.C.*

Hanes & Bartels LLC

Catherine Hansen-Stamp, Esq.*

The Harris Law Firm, P.C.

Hassler Law Firm, LLC*

The Law Offices of David A. Helmer, LLC

Jon Hertzog, Esq.

The Hinton Law Office, LLC 

Hoban Law Group

Joseph G. Hodges, Jr., Attorney at Law*

Hoffman Nies Dave & Meyer LLP*

Hogan Lovells LLP

Holland & Hart LLP

Courtney Holm & Associates, P.C.*

HopkinsWay PLLC

The Law Offices of Melissa D. Hubbard*

John C. Hugger, Attorney & Counselor at Law

Lori C. Hulbert, J.D., LL.M.

Fairfield and Woods, P.C. 

Husch Blackwell LLP

Ireland Stapleton Pryor & Pascoe, PC

Jackson Kelly PLLC

M. Tracy James, Esq., Mediator

Johnson & Klein, PLLC*

Johnson Knudson LLC

Johnson Kush P.C.*

Katrina S. Jones, Esq., P.C.*

Joseph & Hall P.C.*

T
he Colorado Supreme Court takes great pride in recognizing those firms, govern-

ment, and in-house counsel groups that have committed to the Colorado Rule of 

Professional Conduct 6.1(a) goal of annually performing 50 hours of pro bono legal 

services per Colorado licensed attorney, primarily for people of limited means and/

or organizations that serve people of limited means. In addition to listing their names here and 

on the Court’s website, all firms and groups on the Colorado Supreme Court’s pro bono com-

mitment list are recognized during a special ceremony.

If your firm or group has not already joined the Colorado Supreme Court’s pro bono com-

mitment list, please consider joining today. Simply email Jackie Marro, access to justice co-

ordinator for the State Court Administrator’s Office, at jacqueline.marro@judicial.state.co.us.

List of Organizations Committed to the Annual Goal of 50 Pro Bono Hours

(*) indicate the organizations that achieved their goal for the 2020 calendar year
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Kane Law Firm, P.C.

Killmer, Lane & Newman, LLP

Kiovsky/DuWaldt LLC

Knudson & Associates

Law Office of Carole Krohn*

Georgine M. Kryda, Ph.D., Esq., LLC*

Lass Moses Ramp & Cooper LLC*

Michael A. Lassota, Attorney, LLC*

Lent Parker Law LLC*

Lewis Kuhn Swan PC

Lewis Roca Rothgerber Christie LLP

The Life & Liberty Law Office

Brett R. Lilly, LLC*

David Littman, P.C.

Lowrey Parady Lebsack, LLC*

Lyda Law Firm LLC

Mansorian Law Group*

Martin Conti, LLC (dba Martin Conti Law)*

David A. Martinez, P.C.

McDonald Mediation Group, LLC*

Michelle McKenna, Esq.

Gary Merenstein, Attorney at Law*

Shirlee D. Mitchell, Attorney at Law*

Moore Williams PLLC

Ric N. Morgan, LLC*

Morrison & Foerster LLP*

Muhaisen & Muhaisen, LLC

The Law Office of Amy L. Nafziger

Naylor & Geisel, P.C.

Jeffrey A. Newton, Attorney at Law

James S. Oliver

Ogletree Deakins

Olsen & Mahoney, LLP*

Otis, Bedingfield & Peters, LLC

Law Offices of Samuel J. Owen, P.C.

Law Office of Christine Pacheco-Larsen

Perkins Coie LLP 

Peek Goldstone, LLC*

Dianne H. Peterson, P.C.

Pickard Law, P.C.*

Polidori, Franklin, Monahan & Beattie, L.L.C.

Arthur W. Porter, Esq.*

Law Office of Gerald D. Pratt

Pote Law Firm*

Power Law*

Rhonda Povich, Esq.*

Joel Pratt

Proff Law*

Quintana Law Firm, LLC*

Rathod Mohamedbhai LLC*

Recht Kornfeld PC

Reid Law P.C.*

David P. Reiter, PC*

Veronica Reyes Law*

Rider & Quesenberry, LLC*

Ritvo Law LLC

Denise Sague Robbins, P.C.

David S. Rolfe, LLC

Rosenberg, Smith & Zipser PLLC

Rosmarin Law*

Maria Ruskiewicz, Attorney at Law

J. Ryan Law P.C.*

Ryan Immigration Group*

Law Office of Paul Sachs, P.C.*

Warren W. Schaeffer, LLC*

Steven H. Schinker, Esq.*

The Law Offices of Kathy D. Shapiro, LLC*

The Law Office of Bernadette I. Shetrone, LLC*

Law Office of Edward Shindel

Christopher Skagen, Attorney at Law*

Sol Law, LLC*

Squire Patton Boggs, LLP

Stern & Curray LLC

Stimson Stancil LaBranche Hubbard, LLC*

Law Office of T.A. Taylor-Hunt, LLC*

Telios Law PLLC

Think Legal Readiness, LLC

Law Offices of Marian A. Tone PC*

TurnerZamarripa

Utesch Law, LLC*

Van Remortel LLC*

Walta LLC*

Tamra K. Waltemath, P.C.

WBK Enterprises LTD*

WeedenLaw*

Werge Law LLC*

Whitsitt & Gross, P.C.

Wiegand Attorneys & Counselors LLC*

Witwer, Oldenburg, Barry & Groom, LLP

Woody Law Firm, LLC*

Elie Zwiebel, LLC* 

COLTAF LEADERSHIP BANKS
COLTAF’s Leadership Banks are those financial institutions that go above and 
beyond the eligibility requirements of Rule 1.15E to actively support COLTAF 
in its mission to ensure that low-income Coloradans have access to critically 
needed civil legal aid. They pay premium rates on all COLTAF deposits and 
waive all regular service charges on COLTAF accounts.

COLTAF Prime Partners Plus pay on all their COLTAF deposits a net yield of 
approximately 1%.

COLTAF Prime Partners pay on all their COLTAF deposits a net yield of at 
least 75% of the Federal Funds Target Rate, or a minimum of .5%, whichever is 
greater.

 ■ Air Academy Federal Credit 
Union

 ■ Bank of Estes Park
 ■ Berkley Bank

 ■ Ent Credit Union
 ■ First Southwest Bank
 ■ Flatirons Bank
 ■ Mountain Valley Bank

 ■ 5 Star Bank
 ■ Cache Bank & Trust
 ■ Champion Bank
 ■ First National Bank
 ■ Independent Bank of Colorado
 ■ INBANK
 ■ Integrity Bank & Trust

 ■ Pikes Peak National Bank
 ■ Rio Grande Savings & Loan
 ■ UMB Bank
 ■ United Fidelity Bank
 ■ Vectra Bank
 ■ Wells Fargo
 ■ Western States Bank
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David M. Johnson Receives 
CBA Award of Merit 

BY  H A L E Y  H E M E N

C
BA Past President David M. Johnson 

is this year’s recipient of the Award 

of Merit, the association’s highest 

honor. Johnson is known throughout 

the Colorado legal community for his civility, 

integrity, generosity, and spirit of service. As a 

lawyer, he’s stood by clients through times of 

crisis and led many to a better future. And his 

leadership with grace has inspired new and 

experienced attorneys alike. 

Criminal Defense Beginnings
Johnson has been practicing family law in 

Colorado for nearly four decades, but he began 

as a criminal defense attorney. “I lived in St. 

Louis and practiced there from 1976 to 1982. 

As a young lawyer, while I knew the substan-

tive law and the procedural law, the reality of 

representing clients, dealing with prosecutors 

and police officers, and trying cases was a big 

learning curve.”

 “Back then law school offered very few 

clinical courses and you did not get much ‘hands 

on’ experience,” he explains. “I worked during 

law school at the juvenile court in St. Louis as 

a booking officer, so I gained some real-world 

experience there and was able to try a juvenile 

criminal case as a 3L with supervision. I really 

enjoyed being in the courtroom and got to try 

a lot of cases as a young lawyer and knew that 

was my true calling.” 

Johnson recalls one of his early cases, a 

death penalty case he tried when he was only 

two-and-a-half years out of law school. “It was 

the first death penalty case tried in St. Louis 

after the Supreme Court lifted the moratorium 

on those cases in 1977. I tried the case alone 

without an investigator. It was a very ugly 

crime—robbery of a family-owned grocery by 

three men, who killed the two owners and their 

20-year-old daughter. The police had very little 

evidence to go on and did not make arrests for 

several months. Eventually, one of the men told 

his girlfriend about it when he was drunk, and 

she called the police. He then confessed and 

implicated the two other men.”

Johnson’s client was 18 years old, accused 

of doing the actual shooting in the store. “The 

other co-defendants took plea deals and pointed 

the finger at my guy. My client had an alibi 

that he was home that day with his family. The 

jury found him guilty but did not impose the 

death penalty because I was able to introduce 

enough doubt about who the shooter really 

was. My client was sentenced to life without 

parole. The case was groundbreaking because 

the law had changed to require a guilt phase 

of the trial and then, if convicted, a separate 

penalty phase to determine life in prison or 

the death penalty. Even the judge was not sure 

what steps we needed to take after the guilty 

verdict came in. Nowadays death penalty 

cases have two to three lawyers and a bunch 

of investigators, and they take weeks. My trial 

took four days.” 

Then and Now
The contrast between those days and now is 

stark. “So much has changed in 45 years. Back 

when I started, there were very few women 

lawyers and even fewer minority lawyers. The 
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bench was 99% white men. And without com-

puters or the internet, research of cases was 

laborious and slow. You wrote a letter to the 

other lawyer on some topic that took two or 

three days to get there and maybe a week to 

get an answer. If you needed quick action, you 

made a phone call or went to a meeting. I think 

we did a better job of problem solving back 

then than we do now because we had to deal 

with each other in person. We met for coffee 

or went to the other lawyer’s office to discuss 

cases and work out agreements.” 

Johnson welcomes the positive institutional 

progress in the area of family law, though. 

“There is a much greater recognition that both 

parents play a role in bringing up the kids and 

that the homemaker makes a big contribution 

to the marital estate even if he or she is not 

employed outside the home—much different 

than back in the 60s and 70s when women 

were just beginning to get into the workforce. 

Judges back then were patronizing toward 

women. Now I think women are on a more 

equal footing in family law cases. Fathers are 

no longer seen as just breadwinners who get 

to see their kids on weekends. Judges are now 

more aware of domestic violence as a real 

problem than they were when I started. There 

is much more importance assigned to family 

law and juvenile law cases. We recognize now 

that how we deal with those cases, especially 

with kids involved, has a major impact on the 

community as a whole.”

Progression to Family Law
Johnson received his undergrad degree from 

the University of Notre Dame, where he met 

eight lifelong friends who still get together 

every year. Following college, he entered the 

Peace Corps, serving from 1971 to 1973 in the 

Marshall Islands, where he taught elementary 

school. He received his law degree from St. 

Louis University in 1976.

Johnson turned to family law when he moved 

to Colorado Springs in the 1980s. “I signed up to 

do guardian ad litem (GAL) work in the juvenile 

court to help build my practice in Colorado and 

found that I liked it and was good at it. I felt that 

I was making a positive contribution to the kids 

I represented,” he says.

“I saw some very ugly contested custody 

cases,” Johnson recalls. “I did my best to alleviate 

the harm to kids from their parents’ conflict, 

but I have no doubt those kids grew up with a 

heavy burden.” One of Johnson’s cases involved 

a young boy with a disability and his younger 

sister. “The boy got lots of attention both from 

his parents and the school due to his physical 

limitations and his ‘energetic’ personality. The 

little girl was fine physically but very quiet and 

shy. She got lost in the shuffle due to the attention 

going to her big brother. I made sure that she 

got the help she needed both in counseling and 

at school. Well, 30 years later she contacted me 

out of the blue and told me how big a difference 

I had made in her life and how grateful she was 

for what I did for her. She told me she was going 

to law school to become a lawyer and do GAL 

work like I did. She fulfilled that goal and is now 

a practicing lawyer. I have had emails with her 

over the last few years. You just never know 

what impact you have on the lives of people 

when you are a lawyer.”  

And it’s not just the lives of his clients that 

Johnson impacts. He mentors many young 

1

2

1  Peace Corps, 1971.
2  40-year Peace Corps reunion, Hilo, Hawaii.
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lawyers. “I think it is an obligation we sea-

soned lawyers have to the new ones. Practicing 

law is hard, especially in family law. Some of 

the wisdom that I pass on is pretty basic: Be 

honest. Don’t fudge the truth. Be courteous to 

everyone. Work hard. Meet deadlines. You learn 

more by listening that you do by talking. Learn 

from your mistakes because you are going to 

make a lot of them. Pick up the phone and talk 

to the other lawyer. Settlement is usually better 

for everyone involved.  Good lawyers are good 

problem solvers (my favorite). Courtrooms 

are lousy places to solve problems, especially 

problems related to families.” 

Johnson is also grateful to have had many 

wonderful mentors in his day, from his first 

and greatest mentors, his parents, to the late 

Judge Doug Anderson, who demonstrated 

how important family law is to our society and 

how lawyers and judges can do a great service 

to families by helping them get through a very 

difficult time in their lives. “My mentors have all 

taught me one simple rule: Do the right thing.” 

Serving the Bar
It was in Colorado that Johnson became much 

more involved with legal community as well. 

“I was kind of a late bloomer. I did not have 

leadership positions in college or in the St. 

Louis bar. When I moved to Colorado Springs, 

the legal community was much smaller than 

it was in St. Louis, and I was able to meet and 

get to know the judges and lawyers. I did some 

volunteer work in the courts and helped on 

some committees that were developing forms 

for domestic violence cases. Eventually, I was 

asked to run for president of the El Paso County 

Bar Association and was elected. I really enjoyed 

that opportunity and got to know a lot of lawyers 

in other areas of practice. I then became active in 

the CBA Family Law Section and really enjoyed 

that work as well, and I got to know many 

wonderful and talented family law lawyers. I 

worked my way up the ladder and eventually 

became section chair in 2006. I also had the 

opportunity to serve on the initial Supreme Court 

Standing Committee on Family Law Issues and 

helped with the drafting of Rule 16.2 during 2004 

and 2005. Working on the Standing Committee 

under the leadership of former Justice Rebecca 

Love Kourlis was a tremendous opportunity to 

make a difference in family law.  My work with 

the Family Law Section put me on the radar 

of others, and when the time came for a CBA 

president from the Colorado Springs area in 

2009, I was nominated and then chosen.

 “That was a wonderful experience and I 

met dozens of great lawyers. I truly enjoyed the 

travel to all the bar associations and seeing the 

great work being done every day in big cities 

and small towns by the lawyers. I also enjoyed 

serving on the Legislative Policy Committee and 

had the honor to work with many giants of the 

bar, including the late Tony Van Westrum, Andy 

Toft, Stacey Carpenter, Jim Benjamin, Judge 

Mick O’Hara, and many others. They did great 

work on behalf of the bar in the legislative area.”  

Outside Endeavors
When not in the courtroom, Johnson enjoys 

fly fishing, history (particularly that of the 

1

2

3

1  Notre Dame roommates, 1970.
2  Fly-fishing for brownies.
3  Fighting Irish reunion, 2021.



50     |     C O L OR A D O  L AW Y E R      |     NOV E M B E R  2 0 2 1

AROUND THE BAR   |    PROFILES IN SUCCESS

Civil War), and good meals and conversation 

shared with friends, some going back to his 

student days at Notre Dame. He’s also a huge 

sports fan, of baseball in particular, a passion 

he shares with his adult daughter Marianne. 

They do an annual baseball trip to see one or 

two new ballparks. “So far we have done four 

‘odysseys,’ visiting nine ballparks and two minor 

league parks. When Marianne was growing up, 

we saw games in St. Louis, Chicago, Boston, San 

Diego, and Denver.”

Marianne was also involved in one of John-

son’s favorite trial experiences, that of coaching 

her high school mock trial team for several 

years. “In her senior year her team—William 

Palmer High School in Colorado Springs—won 

the Colorado State Mock Trial Championship. 

I really enjoyed working with those kids, 

and boy, did they make me work hard! They 

questioned everything and were so creative. It 

was very rewarding to see them learn about 

the law but also to see them grow as public 

speakers and problem solvers and as a team. 

Mock trial should be a required course in 

every high school because it gives kids so 

many great life skills: public speaking, problem 

analysis, seeing both sides of a problem, how 

to disagree and be courteous, how to sort out 

the important facts from the less important 

facts, how the courts work, how the law works, 

and teamwork.” 

Rewarding the Service
Of course, these same skills have been the 

building blocks of Johnson’s long and dis-

tinguished legal career championing the 

vulnerable and supporting families. The CBA 

is proud to present this community icon the 

2021 Award of Merit. Congratulations, David! 

Father-daughter trip to Angel Stadium.
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email advertising@cobar.org for information about display advertising in Colorado Lawyer.

Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 4

March  February 1

April  March 1

May  April 1

June  May 3

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 1

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Colorado Lawyer staff will no longer 

provide layout/design services.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact Heather Folker 

at hfolker@cobar.org.

Questions?
Contact Heather Folker at hfolker@cobar.org.
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303-893-3111
www.EPFamilyLawA�orneys.com

Is pleased to announce Morgan Paterson  
has joined the firm prac�cing in 

all areas of Family Law.

Epstein Pa�erno, LLP

730 17TH Street
Suite 230

Denver, CO 80202

6161 South Syracuse Way
Suite 370

Greenwood Village, CO 80111

proudly

announces that

John C. Matthews 

has joined the firm as

Of Counsel

600 17th Street, Ste 600N
Denver, Colorado 80202 

(303) 296 -2828

www.whiteandsteele.com

we are also pleased to announce 

Taylor M. Lietz

has joined the firm as an Associate

Elise Aiken is an experienced litigator whose practice focuses 
on complex civil litigation. She clerked in the Second Judicial 
District for four years before entering private practice. We are 

excited to add her to our team of outstanding attorneys.

Kottke & Brantz, LLC has been active in the greater Boulder 
community for over 40 years. We provide a broad range of 

services including commercial litigation, business law, estate 
planning, tax planning, family law and real estate law services.

2975 Valmont Road, Suite 240, Boulder, CO 80301 
(303) 449-6161 · www.kbcolorado.com

We are pleased to 
announce that 

Elise Aiken  has 
joined as a 

partner in our law 
firm.

Focused on your future.
 Advise. Strategize. Protect.

Minor & Brown, PC is pleased to announce 
that Andrew Blaylock has joined the firm as an 
associate attorney. Andrew’s practice focuses 
on business formation, corporate governance, 
mergers and acquisitions, real estate transactions 
and commercial contracts.

ANDREW BLAYLOCK
ablaylock@mb-law.law
303-376-6008

MINOR & BROWN, PC
650 South Cherry Street, Suite 1100
Denver, CO 80246

303.320.1053 • MB-LAW.LAW
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The CBA Ethics Hotline is a free resource for attorneys who 
need immediate assistance with an ethical dilemma or 
question. Inquiries are handled by individual members of 
the CBA Ethics Committee. Attorneys can expect to briefly 
discuss an ethical issue with a hotline volunteer and are 
asked to do their own research before calling the hotline.

A Service for Attorneys

To contact a hotline volunteer,
please call the CBA offices at 303-860-1115.

CBA ETHICS HOTLINE

Mev Parsons
1290 Broadway, Ste. 1700

Denver, CO 80203
303-894-0014

dbaps@earthlink.net

denbar.org/Placement-Services

Temporary, Temp-to-Hire and Permanent 
Placement of Legal Support Staff

DENVER BAR ASSOCIATION 
PLACEMENT SERVICE

Serving the legal community for over 30 years.

The CBA has partnered with Affinity Consulting Group 
to bring you a year-round portal offering:

Monthly webinars  |  Technology tutorials and resources
Checklists, tech reviews and recommendations

Ability to ask questions via cba community  |  Plus a whole lot more

Visit cobar.org/mgmthq

I’m looking 
for more

online CLEs

Give me new tactics 
and strategies on 

building my 
client base

Help me 
keep up with

technology
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Larry C. Fulton
December 25, 1943–September 11, 2021

The law firm of Karsh 

Gabler Call PC mourns 

the passing of its partner 

Larry C. Fulton. Larry 

graduated with honors 

from Oklahoma State 

University in 1966. He 

received his law degree 

from the University of Denver College of Law, 

where he was a member of the Order of St. Ives 

and the Denver Law Journal. As a young lawyer, 

Larry worked as in-house counsel for Lawyers 

Title Insurance Company and Fidelity National 

Title, and he sat second chair before the US 

Supreme Court. He later co-founded the Karsh, 

Fulton law firm in Denver, where he practiced 

for over 50 years. 

Larry was an accomplished carpenter and 

amateur electrician who could fully remodel 

and rewire a house. He also enjoyed sporting 

clay competition and was an aficionado of 

fast cars, good Scotch, country music, and the 

Denver Broncos. He was 77. 

He is survived by Sallie Bray, his spouse of 

26 years, his son and daughter-in-law, Jeff and 

Cheryl Fulton, and his two granddaughters, 

Samantha and Sydney.  

Robert C. Gavrell
September 7, 1975—September 25, 2021

Rob Gavrell passed away 

at the age of 46 while on 

an afternoon motorcycle 

ride through Colorado’s 

Rocky Mountains.

Rob lived exuberant-

ly, radiating a profound 

and infinite love for his 

family and friends. Despite a lifetime of achieve-

ment, he was most fiercely proud of being a 

husband to his wife, Stacey, and a father to his 

two daughters, Emma and Jocelyn. He often 

combined his many passions by serenading 

them with obscure acapella tunes as they 

hiked, skied, rafted, biked, and camped in the 

mountains around their home.

Rob was also an unstoppable hobbyist 

and adventurer. His achievements include 

hiking every one of Colorado’s 58 fourteeners, 

mastering backcountry skiing in Colorado’s 

Rocky Mountains, faithfully restoring and 

maintaining several classic motorcycles and 

cars, delivering captivating vocal performances 

for dignitaries around the world with Yale’s 

Whiffenpoofs, raising chickens, building a 

thriving and distinguished law practice, and 

mastering a recipe for an excellent spaghetti 

Bolognese.

Rob grew up in Danville, California, playing 

Little League, riding his bike all over town, and 

finding his love of rowing. Boy Scouts offered 

him the opportunity to use his ever-growing 

outdoor skills, and Rob became an Eagle Scout, 

a rank that fewer than 1% of all scouts achieve. 

After graduating from Head-Royce in Oakland, 

he traveled with his childhood friends through-

out Europe before attending Yale University, 

where he competed in crew and earned a place 

in the world’s most exclusive collegiate men’s 

acapella group, the Yale Whiffenpoofs. After 

earning his undergraduate degree, he moved 

to Denver and began working for a nonprofit 

environmental advocacy group, which is where 

he met his wife.

Rob then turned his keen intellect and 

tireless work ethic toward a JD degree from 

the University of Colorado Law School. Shortly 

afterward, he and Stacey decided to trade the 

In Memoriam

cramped confines of urban living for Colorado’s 

Western Slope. Rob began his career as a 

civil litigation attorney in Glenwood Springs, 

eventually building a highly respected prac-

tice. During his legal career, he served as vice 

president and senior vice president of the CBA. 

Rob also served as president of his daughters’ 

school PTA, volunteered on several boards and 

commissions, sang in choir, coached mock trial 

teams, and was a youth mentor.

Rob enriched the lives of his family, friends, 

clients, and colleagues. This enrichment could 

be a bit overwhelming, like when he took 

a visiting friend fresh from sea level on an 

“easy hike” that turned into a grueling slog to 

the top of a snow-covered 14,000-foot peak. 

But mostly the enrichment turned many into 

lifelong friends, scattered across the country. 

And for those friends, his loyalty and care 

knew no bounds. Rob will be remembered for 

all the gifts he gave to his family, his friends, 

and his community, and for his irrepressible 

enthusiasm for life.

Rob is survived by his wife Stacey and 

daughters Emma and Jocelyn; his parents 

George and Elaine and sister Alison; and his 

aunt Robyn, cousin Lisa and her husband Ivan, 

and their sons John Robert and Brian.

Kenneth Roland Sudduth
March 11, 1950–August 24, 2021

CBA-CLE lost a dear 

colleague and friend 

when Ken Sudduth 

passed away on August 

24, 2021. Ken chose 

CBA-CLE as his part-

time “retirement gig” in 

2010. With his Southern 

drawl, dynamic smile, and friendly disposition, 

Ken made visitors feel right at home in the CLE 

office. He was originally from Oklahoma, but 

his passion for the outdoors made it easy for 

him to put roots down in Colorado. He had 

an incredible zest for family, music, friends, 

skiing, hiking, golf, the Broncos, and life. His 

good nature, inspirational spirit, enthusiasm 

for knowledge, and fantastic sense of humor 

will be missed. RIP Ken, you will always be 

remembered.

AROUND THE BAR   |   IN MEMORIAM
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Tributes
Ken was my dearest work friend for the last six 

years. Through thick and thin, he was always 

a shining light for me and many others. You 

could always count on a bright start to the day 

if you stopped by the front desk before digging 

into the work. Ken taught me to see the positive 

side of things and to always be grateful. My 

favorite memories with Ken were working 

together at conferences in the mountains. 

We had so much fun taking turns being the 

photographers and wine-tasting pourers. He 

was a fantastic photographer! My littles loved 

him too. He was always capable of making 

them laugh. 

 Ken loved golf and the mountains. I like to 

believe that’s what he’s doing full-time now. 

His two favorite mountain routes were the 

drive from Leadville to Minturn (aka, Battle 

Mountain drive or the Leadville 500) and the 

Arkansas River Valley (Ken’s directions: “Take 

the Arkansas River Valley up to the headwaters. 

That drive goes up past Royal Gorge, then up 

the canyon, past Twin Lakes, and then turns off 

to Independence Pass. Above that is Mt. Elbert 

and Mt. Massive, then up into Tennessee Park.”).

 Ken fought so hard to stay with us. Up until 

the end, he just wanted to get back to work and 

be around people. He is such an inspiration to 

me. Rest in peace, my friend.

—Melissa R. Higham,  

CBA-CLE Sponsorship Program Manager

Ken Sudduth was one of the sweetest people I 

have ever known. His smile and demeanor could 

light up a room in an instant. He loved people, 

which was evident in the way he interacted with 

members. People would call and ask to speak to 

him directly, and if he wasn’t available, despite 

anyone else’s efforts, most of the time they would 

opt to call back. He was so passionate about the 

things he loved, whether it was golf, music, or 

the Denver Broncos. A short conversation in 

the middle of the day could energize you more 

than the strongest cup of coffee, and his wit 

and humor could put a smile on anyone’s face. 

Through everything, he was always positive and 

optimistic, refusing to let the negativity of the 

world bring him down. Ken Sudduth was one-

of-a-kind, and not a day goes by when I don’t 

come across something that reminds me of him.

 —Megan Rippentrop,  

CBA-CLE Program Assistant

Ken was always friendly and welcoming, and we 

chatted often. My most memorable encounter 

with Ken was the first time I saw him wear his 

Broncos eye. For those who did not know, Ken 

wore a glass eye. He was such a huge Broncos 

fan that he had a blue and orange eye with 

the Bronco logo made for game days. It was 

startling, hilarious, and pure Ken. His sense of 

humor was his most endearing quality. I miss 

my chats with him.

—Amy Sreenen, CBA/DBA Director of 

Sections and Committees

Thank you, Ken, for your daily joy, quick joke, 

compassion, and clarity to make us better each 

and every day.  We miss you!  Rest in peace.

—Amy Larson, CBA/DBA Executive Director

Ken was the first person I’d get to see every 

morning, and I can’t imagine it being any 

other way. For a while, I was getting to work a 

half-hour early, and I’d spend the whole time 

up at Ken’s desk chatting about the weather, 

football, politics, or just life. Ken had so many 

great stories—he led a really amazing life before 

working for CLE! One of the best stories he told 

me was about the time he wrestled a bear at 

a car dealership. Apparently, there used to be 

a dealership in the Denver area that had an 

advertising gimmick where people could wrestle 
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a bear, so Ken and his buddies went there and 

they all chipped in to get him to wrestle this 

bear (yes, apparently you had to pay)! I can’t 

remember if I ever got to hear the end of the 

story, but obviously (if true) he survived to tell 

the tale. That childlike spirit and infectious laugh 

of his will be sincerely missed.

—Kiley Chernicky,  

CBA-CLE Program Coordinator

Britton White Jr.
September 28, 1943—August 18, 2021

Britton White Jr. passed 

away peacefully August 

18, 2021, surrounded 

by family at his home 

in Carbondale. Born on 

September 28, 1943, to 

Britton White Sr. and 

Edith Bardwell White of 

Denver, he attended Denver Country Day School 

and then graduated from the Lawrenceville 

School in New Jersey. After attending Stanford, 

he graduated from Colorado College and then 

the University of Colorado Law School. He was 

a formidable litigator as a partner at Holland 

& Hart and later general counsel for El Paso 

Corp. He and his first wife Julie Pierce had two 

children, Jennifer White and Britton D. White. He 

was married to his second wife Sherry Odenthal 

for 46 years. 

Brit loved to fish and was widely known 

and respected as an expert fly fisherman and 

conservationist. His love of the sport took him 

on many fishing adventures worldwide. He 

perhaps loved to tie flies even more, which he 

took to expert and artistic levels. His early love 

of hunting transitioned to competitive sporting 

clays and bird and wildlife watching, and he was 

an avid skier to the end. He was known by his 

many friends and family as a kind and generous 

man with a brilliant sense of humor who was 

always up for a lively debate.

Brit was preceded in death by his parents 

and his brother Rodney B. White. He is survived 

by his wife and her family, his children, their 

mother, niece Dina White, and many lifelong 

friends. 

The In Memoriam section honors the 
lives and careers of recently deceased 
CBA members. The CBA relies on cor-
respondence from members for this 
information. To help us recognize as 
many members as possible, please 
send notices and high-resolution pho-
tos to Susie Klein at sklein@cobar.org. 
This is a complimentary service.

T R U S T E D

We’ve added more categories and eased 

searchability so that your practice is more 

visible to a wider range of clients.
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Colorado Supreme Court 
Rules Committees

Notice of Public Hearing 
and Request for Comments

Rules Governing Admission to the 
Practice of Law in Colorado

Deadline for Comments: 
November 15, 2021, at 4 p.m.
Deadline to request to Speak at Public 
Hearing: November 17, 2021, at 4 p.m.

The Colorado Supreme Court has scheduled 

a hearing on the proposed Rule 203.4 of the 

Rules Governing Admission to the Practice of 

Law in Colorado listed below on December 

7, 2021, at 3:30 p.m. The Court also requests 

written public comments by any interested 

person on the proposed rule. Public comments 

may be submitted in letter format addressed 

as follows: Colorado Supreme Court, 2 E. 14th 

Avenue, Denver, CO 80202. If submitting a 

public comment by email, please attach your 

submission as a separate document to your email 

in Word or PDF format. Comments and speaking 

requests may be emailed to supremecourtrules@

judicial.state.co.us.

The proposed amendments can be found on 

the Court’s website at https://www.courts.state.

co.us/Courts/Supreme_Court/Rule_Changes.

cfm. Written comments will also be posted at 

this URL.

By the Court:
Monica M. Márquez

Justice, Colorado Supreme Court

Rule Change 2021(18) 
Colorado Rules of 

Professional Conduct

Rule 1.5. Fees
(a) [NO CHANGE] 

(b) Before or within a reasonable time after 

commencing the representation, the lawyer 

shall communicate to the client in writing: 

(1) the basis or rate of the fee and expenses for 

which the client will be responsible, except when 

the lawyer will continue to charge a regularly 

represented client on the same basis or rate; and 

(2) the scope of the representation, except when 

the lawyer will perform services that are of the 

same general kind as previously rendered to a 

regularly represented client. 

The lawyer shall communicate promptly to 

the client in writing any changes in the basis or 

rate of the fee or expenses. 

(c)–(h) [NO CHANGE]

COMMENT 

[1] [NO CHANGE] 

[2] In a new client-lawyer relationship, the 

scope of the representation and the basis or 

rate of the fee and expenses must be promptly 

communicated in writing to the client, but the 

communication need not take the form of a 

formal engagement letter or agreement, and 

it need not be signed by the client. It is not 

necessary to recite all the factors that underlie 

the basis or rate of the fee, but only those that 

are directly involved in its computation. It is 

sufficient, for example, to state that the basic 

rate is an hourly charge or a fixed amount or 

an estimated amount, to identify the factors 

that may be taken into account in finally fixing 
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Visit the Supreme Court’s website for 
complete text of rule changes, including 
corresponding forms and versions with 
highlights of revisions (deletions and ad-
ditions), which are not printed in Court 
Business. Material printed in Court Busi-
ness appears as submitted by the Court 
and has not been edited by Colorado 
Lawyer staff.

the fee, or to furnish the client with a simple 

memorandum or the lawyer’s customary fee 

schedule. Similarly, it is not necessary to recite 

all the anticipated services that comprise, or the 

exclusions from, the scope of representation, so 

long as the communication accurately conveys 

the agreement with the client. 

When a lawyer has regularly represented a 

client and the lawyer will continue to charge 

the client on the same basis or rate, the lawyer 

is not required to communicate the basis or rate 

of the fee and expenses. In such circumstances, 

the lawyer and client ordinarily will have evolved 

an understanding concerning the basis or rate 

of the fee and the expenses for which the client 

will be responsible. 

When a lawyer will perform services for a 

regularly represented client that are of the same 

general kind as previously rendered, the lawyer 

is not required to communicate the scope of the 

new representation. Whether services are of 

“the same general kind as previously rendered” 

depends on consideration of the totality of the 

circumstances surrounding the services previ-

ously rendered and those that will be rendered. 

Circumstances that may be relevant include, 

but are not limited to, the type of the services 

rendered (e.g., litigation or transactional), the 

subject matter of the services rendered (e.g., 

breach of contract or patent infringement), and 

the sophistication of the client. 

Whether the client-lawyer relationship is 

new or one where the lawyer has regularly 

represented the client, any changes in the 

basis or rate of the fee or expenses must be 

communicated in writing. Changes in the scope 

of the representation may occur frequently 

over the course of the representation and are 

not required to be communicated in writing; 

however, other rules of professional conduct 

may require additional communications and 

communicating such changes in writing may 

help avoid misunderstandings between clients 

and lawyers. When other developments occur 

during the representation that render an earlier 

communication substantially inaccurate or in-

adequate, a subsequent written communication 

may help avoid misunderstandings between 

clients and lawyers. 

[3]–[18] [NO CHANGE] 

Form Flat Fee Agreement [NO CHANGE]

Amended and Adopted by the Court, En Banc, 
September 9, 2021, effective January 1, 2022. 

By the Court: 
Monica M. Márquez 

Justice, Colorado Supreme Court

Rule Change 2021(19) 
Colorado Code of Judicial Conduct

Rule 2.12. Supervisory Duties
(A) A judge shall require court staff, court officials, 

and others subject to the judge’s direction and 

control to act in a manner consistent with 

the judge’s obligations under this Code in the 

performance of their official duties or in the 

presence of the judge. 

(B)–(C) [NO CHANGE] 

COMMENT [NO CHANGE]

Amended and Adopted by the Court, En Banc, 
September 23, 2021, effective immediately.

By the Court: 
Brian D. Boatright

Chief Justice, Colorado Supreme Court  

Attention 
Photographers

Don’t squirrel away your Colorado photos. 
Send them to us for a future cover. Flip to page 94 for details. 

Questions? Email Kate at kschuster@cobar.org.
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C O L O R A D O A T T O R N E Y
M E N T O R I N G P R O G R A M

THE BENEFITS OF BECOMING 
A BAR JUNKIE

Amy Larson, Colorado Bar Association Executive Director

Joi Kush, 2021 Colorado Bar Association President

Patricia Jarzobski, 2016 Colorado Bar Association President 

Franz Hardy, 2017 Denver Bar Association President

N o v e m b e r 1 7 , 2 0 2 1 1 2 : 0 0 - 1 : 0 0 p.m.
V i a L i v e W e b i n a r

F r e e C L E C r e d i t A v a i l a b l e

r s v p @ c o l o r a d o m e n t o r i n g . o r g / e v e n t s
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No. 21PDJ043. People v. Alber. 6/29/2021. 

Conditional Admission of Misconduct, Amended.

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of miscon-

duct and suspended Christopher W. Alber 

(attorney registration number 35505) for nine 

months, all to be stayed upon the successful 

completion of a two-year period of probation, 

with conditions. The probation took effect 

June 29, 2021. 

In September 2020, while under stress 

from personal and family health issues, Alber 

submitted billing to his firm that included entries 

for work that he had not actually completed. 

The entries were “prebills” that were not sent to 

the firm’s clients, and no clients were charged 

for work he had not done. The firm laid off 

Alber after discovering the billing entries. Upon 

leaving the firm, he self-reported his conduct 

to disciplinary authorities. 

Through this conduct, Alber violated Colo. 

RPC 8.4(c) (a lawyer shall not engage in con-

duct involving dishonesty, fraud, deceit, or 

misrepresentation).

No. 21PDJ025. People v. Blumenthal. 
9/16/2021. Conditional Admission of Mis-

conduct.

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of mis-

conduct and suspended Thomas Blumenthal 

(attorney registration number 15549) for one 

year and one day, with six months to be served 

and six months and one day to be stayed upon 

the successful completion of a two-year period 

of probation, with conditions. The suspension 

takes effect December 1, 2021.

In March 2018, Blumenthal entered into a 

written fee agreement to represent a client in a 

criminal case for $2,500. The agreement, which 

stated that the $2,500 was an initial retainer 

that was earned upon receipt, did not contain 

any milestones or benchmarks describing how 

Blumenthal would earn the retainer. Blumenthal 

accepted $400 in cash from his client at the time 

of the engagement but did not deposit it into a 

trust account. The client gave Blumenthal jewelry 

as collateral toward the balance of the retainer; 

Blumenthal placed the jewelry in an unlocked 

drawer in his office and later transferred the 

jewelry to an unlocked credenza in a new office. 

At a court appearance that month, the client 

gave Blumenthal a set of coins as additional 

collateral, which Blumenthal stored on a shelf 

in his laundry room. 

In June 2018, Blumenthal accepted $2,100 

in cash from his client but did not deposit the 

money into his trust account. On July 10, 2018, 

the client asked Blumenthal for the discovery in 

the case. Blumenthal said he would produce it 

within three days but did not do so for several 

weeks. He formally entered his appearance in 

his client’s case and requested discovery on 

July 17, 2018. The next day, the prosecution 

sent his client the discovery, which had been 

available since March 2018. 

In August 2018, the client demanded that 

Blumenthal return the jewelry and coins, but 

Blumenthal could not find them. The client 

hired a new lawyer to replace Blumenthal, and 

Blumenthal paid the lawyer $3,000 from his trust 

account even though he was not holding any of 

his client’s funds in the account. Blumenthal did 

not know whether the money he used from his 

trust account was unearned funds from other 

clients or Blumenthal’s earned funds that he had 

commingled with unearned funds, as he did not 

maintain financial records for his trust account. 

Blumenthal eventually located the jewelry, which 

he returned to his former client in December 
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2018, and the coins, which he provided to 

disciplinary authorities in September 2020.

Through this conduct, Blumenthal violated 

Colo. RPC 1.3 (a lawyer shall act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 1.5(f ) (a lawyer does not 

earn fees until a benefit is conferred on the 

client or the lawyer performs a legal service); 

Colo. RPC 1.15A(a) (a lawyer shall hold client 

property separate from the lawyer’s own prop-

erty); Colo. RPC 1.15D (a lawyer shall maintain 

trust account records); and Colo. RPC 1.16(d) 

(a lawyer shall protect a client’s interests upon 

termination of the representation, including 

by giving reasonable notice to the client and 

returning any papers and property to which 

the client is entitled).

No. 21PDJ032. People v. Call. 9/9/2021. Con-

ditional Admission of Misconduct.

The Presiding Disciplinary Judge approved 

the parties’ amended conditional admission 

of misconduct and disbarred Ryan Richard 

Call (attorney registration number 37207). The 

disbarment was effective October 14, 2021.  

In June 2016, Call’s law firm entered into 

an agreement to represent a political action 

committee (PAC); as part of that agreement, 

Call agreed to act as the PAC’s treasurer. In 

January 2017, Call contracted with the PAC in 

his personal capacity to provide strategy and 

fundraising services for a monthly flat fee of 

$5,000. Call authorized the contract on behalf 

of the PAC and signed for both parties. He did 

not obtain the PAC’s written informed consent 

concerning possible conflicts of interest arising 

from transacting with the organization for per-

sonal business while acting as its treasurer, nor 

did he advise the PAC in writing that the advice 

of independent counsel would be desirable. Call 

also did not obtain the PAC’s written informed 

consent to the essential terms of the contract, 

including whether he was representing the 

organization in the matter. He never disclosed 

the contract to his law firm.

In October 2016, the PAC received a $1 

million contribution from a donor who had 

previously contributed the same amount. A 

fundraising consultant deposited the money 

directly into the PAC’s account. Call did not 
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include the donation in federal reports in 2016 

and 2017. He says that he realized he had made 

a mistake in 2018 during a review of the PAC’s 

federal reports, after which he submitted an 

amended federal report that included the 

donation. From September 2016 to January 2019, 

Call withdrew or wired to himself PAC funds, 

some of which he mistakenly withdrew and later 

reimbursed. He also disbursed to himself PAC 

funds and reported to federal authorities that 

the funds were paid to his firm, even though the 

firm did not receive the payments. In June 2019, 

the PAC fired Call after discovering the dis-

crepancies between its disbursements and the 

federal reports he filed. Afterward, Call did not 

return all the PAC’s papers and property in his 

possession. In addition, he misled his law firm 

about the disbursements and concealed from 

its partners and the PAC’s counsel information 

about the disbursements he had made to himself. 

He resigned from the law firm in August 2019.

Through this conduct, Call violated Colo. 

RPC 1.7(a)(2) (a lawyer shall not represent a 

client if the representation involves a concurrent 

conflict of interest); Colo. RPC 1.8(a) (a lawyer 

shall not enter into a business transaction with 

a client unless the client is advised to seek 

independent legal counsel and the client gives 

written informed consent to the transaction); 

Colo. RPC 1.16(d) (a lawyer shall protect a client’s 

interests upon termination of the representation, 

including by giving reasonable notice to the 

client and returning any papers and property 

to which the client is entitled); Colo. RPC 4.1(a) 

(a lawyer shall not knowingly make a false 

statement of material law or fact to a third 

person in the course of representing a client); 

and Colo. RPC 8.4(c) (a lawyer shall not engage 

in conduct involving dishonesty, fraud, deceit, 

or misrepresentation).

No. 20PDJ024. People v. Hodgson. 8/5/2021. 

Revocation of Probation.

On August 5, 2021, the Presiding Disci-

plinary Judge issued an order revoking Heather 

S. Hodgson’s (attorney registration number 

33183) two-year period of probation, vacating 

the stay on her 30-day period of suspension, 

and suspending her for 30 days. At Hodgson’s 

request, the Presiding Disciplinary Judge briefly 

extended the effective date of the suspension, 

which took effect on September 1, 2021.

In 2020, Hodgson was suspended from the 

practice of law for 30 days, all to be stayed upon 

the successful completion of a two-year period 

of probation. Her probation was subject to 

certain requirements, including her abstention 

from all alcohol and drugs and her compliance 

with sobriety monitoring conditions. Hodgson 

violated the terms of her probation when she 

failed to satisfy her abstention and sobriety 

monitoring conditions, and the Presiding 

Disciplinary Judge determined that he must 

revoke Hodgson’s probation and lift the stay 

on her period of suspension. 

No. 21PDJ034. People v. Ingram. 8/23/2021. 

Conditional Admission of Misconduct.

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of misconduct 

and suspended Robert Willis Ingram (attorney 

registration number 46776) for six months 

with the requirement of reinstatement under 

CRCP 251.29(c), all stayed upon the successful 

completion of a two-year period of probation. 

The probation was effective August 23, 2021. 

A client retained Ingram in May 2017 because 

she was considering filing for legal separation 

from her husband. Ingram did not provide the 

client a fee agreement, but the client paid him 

a $3,000 retainer in two payments in mid-May 

2017. Ingram did not deposit any portion of 

these funds into his trust account. According 

to his invoices, Ingram did not bill for any work 

until August 15, 2017, and at his hourly rate he 

would not have earned the retainer until the 

end of March 2018. 

In July 2017, the client brought to Ingram’s 

office her friend, who was considering filing 

for divorce from her husband. The client paid 
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Ingram $3,500 by check on her friend’s behalf 

on August 16, 2017, with a memo line that stated 

it was for her friend. Ingram did not deposit the 

check into his trust account. The friend never 

proceeded with her divorce, and at some point, 

Ingram and the client agreed that he would apply 

the check of August 16, 2017, to the client’s case. 

By October 2017, the client still had not decided 

whether to file for legal separation. The client’s 

husband died at some point thereafter. After 

her husband’s death, the client had difficulty 

contacting Ingram for several months. 

In February 2018, the client contacted Ingram 

for help with a small claims court case that a 

former employee had filed against her. Ingram 

represented the client in the small claims case 

through approximately September 2018. He 

earned by August 2, 2018, at the earliest, the 

client’s $3,000 retainer and the additional $3,500 

she had paid. The balance of Ingram’s trust 

account from May 2017 through September 

2018 was $1.06. 

Through this conduct, Ingram violated Colo. 

RPC 1.5(f) (a lawyer does not earn fees until a 

benefit is conferred on the client or the lawyer 

performs a legal service) and Colo. RPC 1.15A(a) 

(a lawyer shall hold client property separate 

from the lawyer’s own property).

No. 21PDJ008. People v. Menges. 9/14/2021. 

Conditional Admission of Misconduct.

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of misconduct 

and suspended Peter D. Menges (attorney 

registration number 28750) for 90 days, all to 

be stayed upon the successful completion of a 

three-year period of probation, with extensive 

monitoring conditions. If Menges violates his 

probationary conditions and serves the 90-day 

suspension, he will be required to petition 

for reinstatement under CRCP 251.29(c). The 

probation took effect February 23, 2021. By 

stipulation of the parties, the probationary period 

restarted on September 14, 2021, after Menges 

self-reported two instances of noncompliance 

with his probationary conditions.

Menges has an alcohol use disorder. From 

2012, he maintained sobriety for periods of time 

but then would drink again. In October 2016, 

while acting as alternative defense counsel for 

a client facing criminal charges, Menges ap-

peared at a proffer meeting exhibiting indicia of 

intoxication. He also may have exhibited similar 

indicia at various court proceedings predating 

the proffer meeting. Menges was admitted to an 

inpatient alcohol treatment center for five weeks 

in autumn 2016 and thereafter was monitored. 

He sent his monitoring reports to disciplinary 

authorities. He remained sober until August 

2017, when he relapsed. 

In October 2017, a deputy district attorney 

reported that Menges appeared for a criminal 

hearing exhibiting a strong odor of alcohol, 

bloodshot watery eyes, and a shaky and dishev-

eled appearance. The following week, a similar 

incident occurred. In November 2017, Menges 

appeared in court as alternative defense counsel 

smelling like alcohol, sweating, and looking 

disheveled. The judge asked him to submit to 

a portable breath test, but Menges refused and 

got angry. His client’s matter was continued. 

Menges began a second round of inpatient 

treatment in late November 2017. When released, 

he attended AA meetings, took Antabuse, and 

tested on a Soberlink device several times per 

day. He sent the test results to disciplinary 

authorities for an 18-month period. During that 

time, he largely maintained his sobriety, with 

some isolated relapses. He experienced a more 

significant relapse in spring 2020 and began a 

third inpatient alcohol treatment program in 

April 2020, followed by an intensive outpatient 

program. 

In December 2020, Menges appeared in 

federal district court via videoconference for a 

client’s sentencing hearing. Menges seemed to 

be under the influence of alcohol during that 

hearing. Then, in January 2021, disciplinary 

authorities received a report that Menges was 

apparently impaired during another remote 

sentencing hearing in state court. The pros-

ecutor noted her concerns with proceeding 

to sentencing, and the court continued the 

hearing. Menges failed to respond for several 

days to requests from disciplinary authorities 

to perform an alcohol test. 

Through this conduct, Menges violated Colo. 

RPC 8.4(d) (it is professional misconduct for a 

lawyer to engage in conduct prejudicing the 

administration of justice). 

No. 21PDJ064. People v. Skipp. 9/16/2021. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and sus-

pended Christopher Glen Skipp (attorney 

registration number 26871) for three months, 

to take retroactive effect on July 28, 2021, and 

to run consecutive to his suspension of one 

year and one day in case number 20PDJ036.

In autumn 2018, Skipp was working at an 

office managed by a nonlawyer paralegal who 

had been enjoined from the unauthorized 

practice of law. A client charged with criminal 

felonies contacted the paralegal about possible 

representation, and Skipp agreed to represent 

the client. The client’s mother signed a fee 

agreement as warrantor; the agreement called 

for a $15,000 flat fee “for entirety of case/matter, 

exclusive of trials, appeals” and required a 

$5,000 retainer. Under the agreement, the 

$15,000 flat fee was to be earned at the matter’s 

resolution. Skipp did not deposit the client’s 

$5,000 retainer, which was made payable to 

Skipp, in a COLTAF account. 

Between September 2018 and July 2019, the 

client’s mother submitted $17,650 toward the 

representation, all payable to the law office. 

The paralegal may have placed these payments, 

other than the initial retainer, in a locked drawer 

in his office. Skipp does not recall being paid any 

money in connection with the representation. 

Nor does he recall if billing statements were 

sent to the client, as he does not have access 

to the records. 

By March 2019, the client had become 

unhappy with Skipp’s representation. Another 

lawyer took over the case, and Skipp left the 

office in July or August 2019. The paralegal 

also left the office at some point and took all 

the client files with him. As such, Skipp has not 

returned the file to the client.

Through this conduct, Skipp violated Colo. 

RPC 1.5(f ) (a lawyer does not earn fees until a 

benefit is conferred on the client or the lawyer 

performs a legal service); Colo. RPC 1.15A(a) 

(a lawyer shall hold client property separate 

from the lawyer’s own property); and Colo. RPC 

1.16A(a) (a lawyer in private practice shall retain 

a client’s file unless the lawyer gives the file to 

the client, the client authorizes the destruction, 
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or the lawyer has notified the client in writing 

of the intention to destroy the file).

No. 21PDJ061. People v. Smith. 9/14/2021. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and sus-

pended Michael A. Smith (attorney registration 

number 10699) for one year and one day, 

effective October 19, 2021. To be reinstated to 

the practice of law, Smith must prove by clear 

and convincing evidence that he has been 

rehabilitated, has complied with disciplinary 

orders and rules, and is fit to practice law. His 

suspension was effective October 19, 2021.

In June 2017, Smith’s license to practice 

law was administratively suspended after he 

failed to meet his continuing legal education 

requirements. He received a second admin-

istrative suspension in May 2018 when he did 

not pay his attorney registration fees. Although 

several notices and two orders of suspension 

were mailed to his registered home address, 

Smith states that he did not always track his 

mail and email. 

From 2018 to 2020, Smith represented a 

friend and the friend’s trust in a real estate 

transaction and related litigation concerning the 

sale of the friend’s condominium. The guaranty 

company in the transaction filed an interpleader 

action. Smith filed an answer to the action and 

a cross-claim against the buyers for damages. In 

March 2020, counsel for the buyers mailed Smith 

a letter that included attorney registration files 

showing that Smith’s law license was suspended. 

In June 2020, Smith represented his clients at 

court-ordered mediation. Eventually, the case 

proceeded to Arapahoe County District Court, 

which found that Smith had filed the answer 

and cross-claim while suspended and directed 

Smith’s clients either to refile the pleading pro 

se or to have a licensed lawyer refile it. 

During his suspension, Smith also worked 

part-time as general counsel for an insurance 

firm, performing legal services such as reviewing 

policy language, corporate documents, and 

company newsletters on risk management. 

Through this conduct, Smith violated Colo 

RPC 5.5(a)(1) (a lawyer shall not practice law 

without a valid law license or other specific 

authorization). 

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge; the 
CBA cannot guarantee their accuracy or 
completeness. Full opinions are available 
at https://coloradosupremecourt.com/
PDJ/PDJ_Decisions.asp. The case files 
are public per CRCP 251.31.
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No. 20-1162. VDARE Foundation v. City of 
Colorado Springs. 8/23/2021. D.Colo. Judge 

Phillips. First Amendment—Freedom of Speech—

Freedom of Association—Retaliation—42 USC 

§ 1983—State Action Nexus Test—Government 

Speech—Plausibility Pleading Standard.

Plaintiff describes itself as a nonprofit 

organization that educates the public on the 

unsustainability of current US immigration 

policy and the United States’ ability to survive 

as a nation-state. In 2017, plaintiff reserved the 

Cheyenne Mountain Resort (CMR) in Colorado 

Springs (City) for a future conference related to 

its mission. Four months later, violence erupted 

in Charlottesville, Virginia, during a political rally 

that drew national media attention. Two days 

later the City mayor issued a public statement 

(statement) on behalf of the City noting that 

while the City did not have authority to restrict 

freedom of speech or direct private businesses 

like the CMR as to which events they may host, 

he encouraged local businesses to be attentive 

Summaries of 
Selected Opinions

to the types of events they accept. The statement 

also related that the City did not condone hate 

speech and would not provide any support or 

resources for the conference. The next day, CMR 

issued a statement that it would no longer host 

the conference, and it cancelled its contract 

with plaintiff.

Plaintiff sued the City and the mayor (collec-

tively, defendants) alleging violation of its First 

Amendment freedom of speech and freedom 

of association rights under 42 USC § 1983, and 

violation of its Fourteenth Amendment equal 

protection rights. Plaintiff also alleged a First 

Amendment retaliation claim based on (1) the 

characterization of its constitutionally protected 

activity as hate speech; and (2) intentional 

interference with its contract, because the 

statement effectively made contract performance 

impossible. Plaintiff also filed suit against the 

mayor in his individual capacity. The district 

court granted the mayor’s motion for qualified 

immunity.

Defendants moved to dismiss for failure 

to state a claim. The magistrate judge issued 

a report and recommendation suggesting the 

district court dismiss all federal claims and 

decline supplemental jurisdiction over the 

state claim. Over plaintiff ’s objections, the 

district court adopted the recommendation 

and further addressed plaintiff’s government 

speech argument. 

On appeal, plaintiff argued that defendants 

intentionally deprived it of its free speech and 

association rights by announcing their failure 

to provide resources or support, so the district 

court erred in dismissing the claim. A 42 USC 

§ 1983 claim requires deprivation of a federally 

protected right by an actor acting under color 

of state law. Here, the district court correctly 

determined that plaintiff hadn’t plausibly alleged 

that CMR’s decision to cancel the conference 

was state action. Further, the Free Speech Clause 

restricts government regulation of private 

speech; it does not regulate government speech. 

The City’s statement here was permissible 

government speech that did not direct CMR to 

take any action. Accordingly, the district court 

did not err in dismissing this claim.

Plaintiff also argued that the First Amend-

ment retaliation claim was improperly dismissed 
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because the statement characterizes its speech 

as hate speech and chills engagement in a 

constitutionally protected activity. Among other 

allegations, a First Amendment retaliation 

claim must allege that the defendant’s actions 

caused an injury that would chill a person of 

ordinary firmness from continuing to engage 

in a protected activity. Here, the majority of 

plaintiff’s factual allegations on this claim are 

unsupported conclusions, so it hasn’t plausibly 

alleged that the City’s actions caused it to suffer 

an injury that would chill a person of ordinary 

firmness from continuing to engage in a pro-

tected activity. Therefore, the court properly 

dismissed the retaliation claim. 

Plaintiff also challenged the grant of qualified 

immunity. However, because plaintiff failed to 

plausibly allege a constitutional violation, the 

mayor is entitled to qualified immunity.  

Lastly, plaintiff challenged the district court’s 

decision to not exercise supplemental juris-

diction over the state law tortious interference 

with contract claim. Because plaintiff didn’t 

plausibly plead any federal claims, the district 

court did not err.

The order was affirmed. 

No. 20-8032. United States v. Harris. 8/24/2021. 

D.Wyo. Judge Tymkovich. Assimilative Crimes 

Act—National Parks—Federal Assault Statute.

During a heated argument at a campsite in 

Yellowstone National Park, defendant pointed 

a gun and threatened to kill another camper. A 

grand jury charged defendant with threatening 

to use a drawn weapon on another, in violation 

of Wyo. Stat. Ann. § 6-2-502(a)(iii), assimilated 

through the Assimilative Crimes Act (ACA), 18 

USC §§ 7(3) and 13. Defendant filed a motion to 

dismiss, arguing that the grand jury improperly 

assimilated the Wyoming offense. The district 

court denied the motion, and defendant was 

later convicted as charged.

Defendant argued on appeal that the federal 

assault statute precluded assimilation of the 

Wyoming statute through the ACA. Before 

the 1820s, federal enclaves—areas where 

states ceded jurisdiction over land within their 

borders to Congress, such as national parks 

and military bases—were essentially lawless 

jurisdictions. Congress enacted the ACA to 

solve this problem by making certain state 

criminal laws applicable on federal enclaves. 

The ACA fills gaps in federal law by borrowing 

from state law to bolster the federal criminal 

law that applies on enclaves. It applies only if 

the act or omission in question is not made 

punishable by a Congressional enactment. To 

determine when the ACA applies, a court must 

(1) ask if the defendant’s act or omission was 

made punishable by an enactment of Congress, 

and if so, (2) ask whether the applicable fed-

eral statutes preclude application of the state 

law because application would interfere with 

federal policy or effectively rewrite an offense 

definition that Congress carefully considered, or 

because federal statutes occupy the field. Here, 

there was no dispute that defendant’s actions 

constituted simple assault under the federal 

statute. As to the second question, the federal 

statute identifies eight different assaultive 

acts with corresponding punishments and 

includes detailed definitions. Assimilating the 

Wyoming law to punish the conduct covered by 

the federal statute would substantially disrupt 

Congress’s careful assault definitions. Further, 

the detailed and comprehensive nature of the 

federal statute suggests that Congress intended 

to occupy the field so as to exclude use of 

the particular state statute. Here, the federal 

assault statute thoroughly covers defendant’s 

conduct, so he should have been charged under 

that statute. Further, the differences between 

the statutes amounted only to those of name, 

definitional language, and punishment, which 

are insufficient to support assimilation of the 

state statute. 

Lastly, the government argued that the 

difference in scienter requirements dictated 

that the Wyoming statute could be assimilated. 

However, the federal statute’s inclusion of a 
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broad range of scienter requirements demon-

strates that Congress intended the statute to 

occupy the field of assault on federal enclaves. 

Further, the fact that the Wyoming provision 

was a felony and the federal provision was a 

misdemeanor did not create a gap because 

a difference in punishment does not require 

assimilation. 

The judgment was reversed and the case was 

remanded for further proceedings. 

No. 20-1070. United States v. Xiang. 9/8/2021. 

D.Colo. Judge Carson. Fourth Amendment—

Search and Seizure—Motion to Suppress—Good 

Faith Reliance on Search Warrant—Reckless 

Omission of Material Information from Affida-

vit—Motion for Judgment of Acquittal.

The government sought a warrant to search 

suspected marijuana grow houses as part of an 

investigation into a marijuana drug trafficking 

organization involving Chinese nationals. One 

home identified in the warrant affidavit was 

owned by You Lan Xiang and Huanyu Yan 

(collectively, defendants), who were married. In 

its warrant application, the Drug Enforcement 

Administration (DEA) task force officer (affiant) 

stated that the government identified grow 

homes, in part, by looking at utility billing records 

that list monthly electrical usage. Based on its 

steady excess electrical use, the affiant identified 

defendants’ home as a target location. The affiant 

also stated that while surveilling defendants’ 

home, he observed a parked car registered to 

defendant “Youlan Xiang,” and while observing 

another house with steady excess electrical use 

(Nevada house), the officer observed a different 

car registered to “You Xiang.” 

The magistrate judge found probable cause 

and issued the warrant. DEA agents executed 

the warrant and found 878 marijuana plants and 

marijuana cultivation equipment in defendants’ 

basement. Defendants were each charged with 

conspiracy to manufacture and possess with 

intent to distribute 100 or more marijuana plants, 

manufacturing and possessing with intent to 

distribute 100 or more marijuana plants, and 

using and maintaining a drug-involved premises. 

Defendants moved to suppress the evidence 

seized from their home, arguing that elevated 

electrical usage alone could not support a 

probable cause determination. The district 

court denied the motion. Defendants were 

tried jointly. Xiang testified that she had no 

idea that Yan operated a marijuana grow in 

their basement. Yan moved for judgment of 

acquittal at the end of the government’s case, 

arguing there was insufficient evidence to 

sustain a conspiracy conviction. The district 

court denied the motion, and the jury found 

defendants guilty on all counts. 
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On appeal, defendants argued that the 

district court erred in denying their motions to 

suppress because the affiant’s reckless failure to 

confirm the car owners’ identities invalidated 

the warrant. Under the good faith exception, 

even if a warrant is not supported by probable 

cause, evidence seized in good-faith reliance on 

the warrant is not subject to suppression, unless 

the affiant knowingly or recklessly omitted 

material information from the affidavit and 

without the material omission the corrected 

affidavit does not support a finding of probable 

cause. To establish such recklessness, evidence 

must exist that an affiant entertained serious 

doubts as to the truth of the allegations. Here, 

the affiant testified that the DEA analyst did 

not provide him with the middle name for 

the You Xiang linked to the Nevada house, 

so he did not realize the cars were owned by 

different people. The affiant only learned that 

the individual linked to the Nevada house was 

not defendant Xiang after executing the warrant. 

Accordingly, the record lacked evidence that 

the affiant entertained serious doubt as to the 

truth of the allegations, and he was unaware 

the car owners were not the same person. 

Accordingly, the district court did not err in 

finding that affiant’s omission was at most 

negligent. Therefore, the good faith exception to 

the warrant requirement applied and precluded 

suppression of the seized evidence.

Yan argued that the government failed 

to meet its burden because it did not offer 

sufficient evidence of an agreement to violate 

the law. However, while Xiang’s presence at the 

crime scene alone was insufficient to support 

an inference of participation in a conspiracy, 

presence is a material and probative factor the 

jury could consider. Here, there was evidence 

that defendants’ home housed 878 marijuana 

plants and cultivation equipment, and a jury 

could reasonably infer that Xiang was aware 

of and consented to Yan’s criminal activity in 

the home. 

The rulings were affirmed.

No. 19-1294. Hayes v. Skywest Airlines, Inc. 
9/9/2021. D.Colo. Judge Carson. Employment 

Discrimination—Americans with Disabilities 

Act—Family and Medical Leave Act—Motion 

for Mistrial—Motion for New Trial—Newly 

Discovered Evidence—Fed.R.Civ.P. 26(a)(1)—

Front Pay.

Defendant is an aviation company that 

provides ground services to airlines at airports 

across the country. Plaintiff worked as a ramp 

agent for defendant at Denver International 

Airport (DIA) beginning in 2006. He received 

two promotions but resigned his management 

role in 2013 due to the progression of chronic 

kidney disease. In 2014, plaintiff exhausted his 

Family and Medical Leave Act (FMLA) benefits. 

He eventually returned to work and began the 

interactive accommodation process under the 

Americans with Disabilities Act (ADA). When 

discussions failed, plaintiff’s employment was 

terminated. Meanwhile, also in 2014, defendant 

learned that United Airlines (United) would 

not renew defendant’s contract at DIA for 

2015. Therefore, defendant furloughed many 

of its Denver employees in December 2014. 

Simplicity USA took over United’s ground 

services contract at DIA.

Plaintiff filed suit, alleging that defendant 

violated the ADA, the Rehabilitation Act, and 

the FMLA. During trial, defendant requested 

a mistrial based on two instances of its own 

misconduct. The district court took action 

to remedy the misconduct and preserve the 

integrity of the proceedings but denied the 

mistrial request. A jury awarded plaintiff $2.3 

million in back pay, compensatory damages, 

and punitive damages under the ADA. The 

jury also found that defendant retaliated 

against plaintiff in violation of the FMLA and 

awarded an additional $150,000. The district 

court reduced the monetary awards to reflect 

the single-recovery rule and statutory caps. 

Post-trial, plaintiff moved for a front pay award, 

and the district court awarded over $300,000, 
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finding that defendant’s discrimination pre-

vented plaintiff from obtaining employment 

with Simplicity USA. After final judgment, 

defendant moved for a new trial. The district 

court denied the motion. 

On appeal, defendant argued that the district 

court erred in denying the motion for mistrial 

or motion for a new trial based on unfairly 

prejudicial trial proceedings resulting from 

defendant’s incidents of misconduct. First, 

during trial, a paralegal on defendant’s team 

gestured to defendant’s corporate represen-

tative while she was on the witness stand. The 

judge saw the gesture and instructed counsel 

to approach the bench. Following the jury’s 

departure, the paralegal admitted that she 

gestured to the witness that she should not 

answer a question posed by plaintiff’s counsel. 

The court informed her that she was to be 

excluded and banished from the courtroom 

and would be subject to contempt proceed-

ings. The court then invited counsel to make 

a record. Following this exchange, the court 

advised the jury that the paralegal attempted 

to improperly communicate with the corporate 

representative, that it found the behavior highly 

inappropriate and contemptuous, and that it 

had dismissed the paralegal. When polled, no 

jurors stated that they saw the gesture. Here, 

the court’s advisement to the jury was factual, 

appropriate to the circumstances, and fulfilled 

the necessary purpose of identifying potential 

prejudice among the jurors. 

Second, after proceedings ended on the 

day of the paralegal incident, defendant’s 

corporate representative had a conversation on 

the elevator with a juror that included discussion 

about the representative’s testimony. Following 

this incident, the representative alerted defense 

counsel and produced a transcription from 

memory. Defense counsel served notice on 

the court and plaintiff’s counsel and on the 

following morning, defense counsel described 

the interaction to the court outside the presence 

of the jury. The court informed the represen-

tative that it would initiate indirect contempt 

proceedings. Next, after the juror explained 

her recollection of the incident, the judge 

informed her that she would also be subject 

to contempt proceedings and excused her. 

The court also confirmed that no other jurors 

heard or learned about the conversation. The 

court invited counsel to make a record, and 

plaintiff’s counsel asked that judgment against 

defendant enter as a sanction. Defendant’s 

counsel requested a mistrial, which plaintiff 

opposed. The court ultimately dismissed the 

juror, excused the representative from trial and 

ordered her to leave the courthouse, denied 

the request for mistrial, and advised the jury 
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of the misconduct that occurred, along with 

the pending contempt proceedings. The court 

took plaintiff’s request for judgment by default 

under advisement but ultimately did not grant 

it. Here, the district court did not abuse its 

discretion in not declaring a mistrial because 

sufficient jurors and alternates remained; the 

court acted within its discretion in expelling the 

corporate representative from the courtroom; 

and the court’s advisement to the jury, which 

was rendered in a factual, non-prejudicial 

manner, served the permissible purpose of 

impressing on the jurors the seriousness of its 

repeated admonitions and emphasizing that 

it would consider any contact between jurors 

and parties a breach. Accordingly, the court 

properly denied the motions.

Defendant further argued that the district 

court abused its discretion when it denied 

the motion for a new trial based on newly 

discovered evidence. After trial, defendant 

learned that plaintiff had been placed on 

indefinite medical leave in 2017. Defendant 

maintained that plaintiff should have disclosed 

this information, or, alternatively, provided 

this information in response to written dis-

covery. However, defendant was not diligent 

in discovering this evidence, so the district 

court did not abuse its discretion in denying 

the motion.

Lastly, defendant contended that the dis-

trict court abused its discretion in awarding 

front pay as an equitable remedy because its 

contract with DIA ended in December 2014 

and it would have laid plaintiff off at that time. 

However, the record supports the district court’s 

finding that defendant’s discrimination caused 

plaintiff’s inability to obtain employment with 

Simplicity USA. Further, the district court 

properly determined the front pay amount 

based on the position and wage that plaintiff 

would have held but for the discrimination. 

The orders were affirmed.

No. 19-1482. United States v. Andasola. 
9/13/2021. D.Colo. Judge Moritz. Fed.R.Evid. 

605—Judge’s Testimony—Harmless Error.

Defendant engaged in a drug deal with an 

FBI informant that was documented by video 

footage from the informant’s hidden camera. 

Three weeks later another recorded meeting 

was held with the informant, defendant, and 

an undercover agent at which defendant col-

lected payment for the earlier drug deal and 

discussed prices for future deals. Defendant 

was charged with distributing or possessing 

with intent to distribute 50 grams or more 

of methamphetamine, and distributing or 

possessing with intent to distribute 100 grams 

or more of heroin.



NOV E M B E R  2 0 2 1     |     C O L OR A D O  L AW Y E R      |      75

Defendant testified in his own defense 

and questioned the accuracy of the video 

and claimed it had been altered. Defendant’s 

testimony about differences between the video 

played for the jury and the one produced in 

discovery triggered a sidebar conversation with 

the district court, outside the jury’s hearing. 

Defense counsel acknowledged that there 

was only one video but stated that defendant 

believed he had seen a different video. The court 

granted the government’s request to instruct 

the jury that there was only one video. The jury 

convicted defendant as charged. 

On appeal, defendant argued that the district 

court committed reversible error in violation of 

Fed.R.Evid. 605 when it instructed the jury that, 

contrary to defendant’s testimony, there was 

only one video. Rule 605 prohibits a presiding 

judge from testifying as a witness at a trial. 

Here, the district court violated Rule 605 by 

deciding for the jury the disputed factual issue 

of whether there were two videos. However, 

the error was harmless beyond a reasonable 

doubt because (1) the jury was not required 

to find that defendant physically handled the 

drugs to convict him of distribution, and (2) the 

weight of the other evidence against defendant 

regarding possession was overwhelming. 

The convictions were affirmed.

 

No. 20-1132. Edmonds-Radford v. Southwest 
Airlines Co. 9/16/2021. D.Colo. Judge Ebel. 

Americans with Disabilities Act—Exhaustion 

of Administrative Remedies—Disparate Treat-

ment—Failure to Accommodate—Retaliation—

Rehabilitation Act—Summary Judgment. 

Defendant hired plaintiff as a customer 

service agent at Denver International Airport 

(DIA) in 2014. During her classroom training, 

plaintiff struggled to understand the informa-

tion being covered and informed her trainers 

that she had a learning disability. A trainer 

repeated concepts covered in class, and plaintiff 

was able to complete the classroom training. 

Plaintiff then struggled with on-site training at 

DIA, particularly technical aspects at the gate. 

Although she informed coworkers of a learning 

disability, plaintiff did not contact defendant’s 

accommodation and career transition team. 

Defendant provided plaintiff with extra training, 

but plaintiff was unable to demonstrate that 

she could perform the essential job functions.

Defendant terminated plaintiff’s employ-

ment in 2015. After termination, plaintiff 

emailed defendant’s CEO, claiming discrimi-

nation. Defendant provisionally rehired plaintiff, 

but she was unable to obtain a security badge 

from the DIA security office because she lost 

the necessary documents. Plaintiff did not 

return to work, and defendant terminated 

her employment a second time. Between the 

terminations, plaintiff filed a discrimination 

charge with the Equal Employment Opportunity 

Commission (EEOC). She later sued defendant 

under both the Americans with Disabilities Act 

(ADA) and the Rehabilitation Act. Defendant 

prevailed on summary judgment on all claims. 

Plaintiff argued on appeal that the district 

court erred in denying her necessary discovery 

as to various documents. However, these argu-

ments were inadequately presented on appeal 

and the magistrate judge’s relevant ruling was 

not included in the record. Therefore, plaintiff 

waived these arguments.

Plaintiff also challenged the district court’s 

ruling that the Rehabilitation Act did not apply. 

The Rehabilitation Act only applies if plaintiff 

was subjected to discrimination under any 

program or activity receiving federal financial 

assistance. Further, the Rehabilitation Act does 

not extend past the recipient of federal aid 

to those who benefit from the use of the aid. 

Plaintiff asserted as a basis for federal financial 

assistance to defendant that (1) defendant 

partnered with the City of Dallas for the mod-

ernization of Dallas Love Field Airport, for which 

federal grants were provided; and (2) AirTran 

Airway, later acquired by defendant, received 

federal loan guarantees. However, plaintiff failed 

to establish that defendant was a recipient or 
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2020 Grantees 
9to5 Colorado  
A Kid’s Place, Inc. 
A Woman’s Place, Inc. 
Advocates for Victims of Assault, Inc. 
Casa Of Jefferson And Gilpin Counties 
CASA of the Pikes Peak Region, Inc 
Center for Legal Inclusiveness 
Central Visitation Program 
Child Advocates — Denver CASA 
CBA’s High School Mock Trial Program 
Colorado Judicial Institute 
Colorado Juvenile Defender Center 
Colorado Legal Services, Inc. 
Forge Evolution 
Court Care for the Pikes Peak Region, Inc. 
Court Support Jeffco 
Crossroads Safehouse, Inc. 
Delta Eta Boule Foundation 
Educating Children of Color 

Hispanic Affairs Project 
Immigrant Legal Center of Boulder County 
J-SUP 
Justice and Mercy Legal Aid Center 
LAW SCHOOL...Yes We Can 
Colorado Lawyer Trust Account Foundation 
Legal Entrepreneurs for Justice 
Mi Casa Resource Center 
National Association of Counsel for Children 
Realness Project 
Archuleta County Victim Assistance Program, Inc 
Rocky Mountain Children’s Law Center 
Rocky Mountain Immigrant Advocacy Network 
Rocky Mountain Legal Center 
Rocky Mountain Veterans Advocacy Project, Inc. 
Rocky Mountain Victim Law Center 
Tri-County Health Network 
Women’s Resource Center 

Check back next month for more information on our grantees, including a Kid’s Place, Inc., Life Stories Child & 
Family Advocacy, Greeley, Colorado (pictured above). 
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Tenth Circuit Court of Appeals website.

intended recipient of this financial assistance, 

so the district court correctly determined that 

the Rehabilitation Act did not apply. 

Plaintiff further argued that the district court 

improperly granted summary judgment on 

the ADA claims. The ADA requires a putative 

plaintiff to file a discrimination charge with the 

EEOC within 300 days of the allegedly unlawful 

employment practice. Here, plaintiff’s second 

charge of discrimination was filed more than 

three years after the alleged discrimination, 

and equitable tolling did not apply as there was 

no evidence that defendant committed active 

deception in relation to notification of the second 

termination. Accordingly, the district court did 

not abuse its discretion in denying equitable 

tolling and in concluding that plaintiff failed 

to exhaust her administrative remedies as to 

the second charge of discrimination.

As to plaintiff’s ADA disparate treatment 

charges based on the first termination, there was 

no evidence that defendant’s decision-makers 

knew of plaintiff’s disability, so she failed to 

establish a prima facie case. Even if plaintiff 

could establish a prima facie case, she did not 

produce evidence that defendant’s proffered 

termination basis—that plaintiff did not meet 

necessary job expectations—was pretextual. 

Plaintiff similarly failed to make out a prima 

facie case on her failure-to-accommodate claim 

because she did not show that she requested 

an accommodation in connection with her 

disability and, regardless, defendant provided all 

accommodations that she requested. Plaintiff’s 

retaliation claims also failed because there was 

no evidence that she made any disability-based 

accommodation requests and even if she had, 

she failed to show that defendant’s termination 

reason was pretextual. Accordingly, defendant 

was entitled to summary judgment on the 

disparate treatment, failure-to-accommodate, 

and retaliation claims.

The summary judgment on all claims was 

affirmed. 
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September 2, 2021
2021 COA 18. No. 18CA1487. People v. Pel-
legrin. Revenge Porn—Stalking—Harassment—

Private Intimate Parts—Sixth Amendment—

Lesser included Offense—Domestic Violence.

The victim dated defendant. After she ended 

the relationship, defendant threatened to 

post private, intimate photos of her online 

and to send them to her 12-year-old brother. 

Subsequently, the victim’s Facebook profile was 

altered to include nude photos of her, and a 

Craigslist ad posted in her name solicited sex and 

included her name and phone number, photos 

showing her face, and directions to her home, 

and it directed readers to her Facebook page. 

Defendant was charged with multiple 

counts, and a jury returned a verdict. The 

court polled the jury, and Juror 8 denied that 

it was her verdict. The court sent the jury back 

to the jury deliberation room. Defense counsel 

Summaries of 
Published Opinions

moved for a mistrial, which the court denied. 

The next day, the jury deliberated for two hours 

and returned a verdict convicting defendant 

of stalking, posting a private image for harass-

ment (Craigslist), and harassment. A second 

polling confirmed a unanimous verdict. The 

court sentenced defendant to three years of 

supervised probation and 90 days in jail. It 

also made a domestic violence finding and 

ordered defendant to participate in a domestic 

violence evaluation and to comply with its 

recommendations.

On appeal, defendant contended that the 

trial court abused its discretion by not granting 

a mistrial after polling revealed that the verdicts 

were not unanimous. Here, the trial court’s 

instruction to continue deliberations was not 

coercive, and the trial court did not abuse its 

discretion by finding, based on her response 

to the poll and her demeanor, that Juror 8 was 

unlikely to be bullied into a guilty verdict. 

Accordingly, the trial court properly exercised 

its discretion by declining to declare a mistrial. 

Defendant also contended that the stalking 

statute is unconstitutional on its face because 

the statute is overbroad. However, the Colorado 

Supreme Court concluded that a substantially 

similar stalking statute is not unconstitutionally 

overbroad, so the stalking statute is facially 

constitutional.

Defendant further argued that the photos 

posted in the Craigslist ads insufficiently estab-

lished the element of “private intimate parts” 

required for his conviction of posting a private 

image for harassment. He maintained that the 

photo showing the side of the victim’s exposed 

breast is not a photo depicting the “breast 

of a female” under the CRS § 18-7-107(1)(a) 

definition of “private intimate parts” because 

the entire breast was not displayed. However, 

an image posted for harassment need only 

display a portion of the female breast. Further, 

defendant failed to show that the statute is 

vague and overbroad if “breast of a female” is 

interpreted to include less than the entire breast.

Defendant also argued that harassment is a 

lesser included offense of stalking under CRS § 

18-1-408(5)(c), so the convictions must merge. 

However, stalking and harassment differ in the 

degree of injury or risk of injury, the degree of 
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culpability, and in the class of victims to which 

they apply. Accordingly, harassment is not a 

lesser included offense of stalking under CRS 

§ 18-1-408(5)(c).

Defendant further contended that he had 

a Sixth Amendment right to have a jury, not 

the trial court, determine whether the crime 

for which he was convicted included an act 

of domestic violence. However, a domestic 

violence finding under CRS § 18-6- 801(1)(a) 

does not impose a penalty. Therefore, it was not 

error for the court to decide this issue.

The judgment was affirmed.

2021 COA 119. No. 20CA0919. CadleRock 
Joint Venture LP v. Esperanza Architecture 
& Consulting, Inc. Negotiable Instruments—

Uniform Commercial Code—Line of Credit.

WestStart Bank issued defendants a $500,000 

“revolving line of credit” (the Credit Agreement). 

The parties later modified the Credit Agreement 

and increased the line of credit to $750,000. 

Defendants subsequently defaulted.

CadleRock Joint Venture LP (CadleRock) 

asserted it was the successor in interest to the 

defaulted line of credit but admitted that the 

original Credit Agreement had been lost. As 

relevant here, CadleRock sued defendants for 

debt due, breach of contract, quantum meruit, 

and unjust enrichment. Defendants moved 

for summary judgment, asserting that the 

Credit Agreement was a negotiable instrument 

governed by Colorado Uniform Commercial 

Code (UCC) article 3. The district court granted 

the motion to dismiss as to all claims except 

breach of contract.

On appeal, CadleRock argued that the 

district court erred in concluding that the 

Credit Agreement was governed by the UCC 

because it is not a negotiable instrument. CRS 

§ 4-3-104(a) defines a negotiable instrument 

as requiring a promise to pay a “fixed amount.” 

Here, while the Credit Agreement specifies 

an upper limit to the total amount advanced, 

it allowed defendants to draw less or more 

than the limit over the course of the loan by 

repaying and re-borrowing. Accordingly, the 

amount defendants promised to pay could 

fluctuate significantly over the course of the 

loan, and without knowing the total advanced, 

the amount defendants promised to pay cannot 

be determined from the Credit Agreement. 

Therefore, the Credit Agreement does not reflect 

a promise to pay a fixed amount and is thus not 

a negotiable instrument. Because UCC article 3 

only governs negotiable instruments, CadleRock 

is not barred from enforcing the past due and 

unpaid installments claim, and the district court 

erred. Further, because UCC article 3 doesn’t 

govern enforcement of the Credit Agreement, 

CadleRock is not barred from enforcing the 

defaulted line of credit because it lacked the 

original document for the Credit Agreement.

CadleRock also argued that the district court 

erred in granting summary judgment on its 

quantum meruit and unjust enrichment claims. 

Here, CadleRock established a genuine issue of 

material fact as to whether it was assigned the 

defaulted line of credit, so there was likewise 

a genuine issue of material fact as to whether 

CadleRock conferred a benefit on defendants. 

Therefore, the district court erred.

The award of summary judgment for de-

fendants on CadleRock’s claims for past due 

and unpaid installments on a promissory note, 

quantum meruit, and unjust enrichment was 

reversed. The Court of Appeals did not reach 

CadleRock’s breach of contract claim because 

it was not properly before the Court.

September 9, 2021
2021 COA 120. No. 18CA0488. People v. Draper. 
Jury Instructions—Universal Malice—Voluntary 

Intoxication—Uniform Mandatory Disposition of 

Detainers Act—Consolidation—Hearsay—Equal 

Protection.

Police found defendant’s wife A.D. in her 

apartment, dead from gunshot wounds. The next 

day, defendant carjacked a car while brandishing 

a gun. While driving that car, defendant shot 

at other occupied cars and hit at least three. 

Police arrested defendant, and during the 

search incident to arrest, they found cocaine 

in his pocket. Police also found two guns in the 

car, and according to expert testimony at trial, 

one of them was the gun used to murder A.D. 

A jury found defendant guilty of three counts 

of attempted extreme indifference murder; the 

lesser included offense of attempted reckless 

manslaughter; three counts of the lesser nonin-

cluded offense of felony menacing; aggravated 

robbery; aggravated motor vehicle theft; felony 

menacing; vehicular eluding; possession of a 

controlled substance by a special offender; 

and the lesser nonincluded offense of illegal 

discharge of a firearm. As to A.D., the jury also 

found defendant guilty of second degree murder.

On appeal, defendant argued that the trial 

court erred by failing to instruct the jury on 

manslaughter, criminally negligent homicide, 

and attempted criminally negligent homicide. 

Here, the evidence made it impossible for a 

reasonable jury to find a culpable mental state 

other than intentional or knowing, so the court 

did not abuse its discretion by denying defen-

dant’s requested instructions on manslaughter 

and criminally negligent homicide. Further, 

defendant’s own defense theory was that he 

shot at other cars in an effort to commit “suicide 

by cop,” so defendant acknowledged that he 

acted at least knowingly. Therefore, the court 

correctly rejected an instruction on attempted 

criminally negligent homicide.

Defendant also argued that the trial court 

erred by refusing to instruct the jury that it could 

consider evidence of his voluntary intoxication 

when determining whether he acted with 

extreme indifference and universal malice, 

which are elements of attempted extreme 

indifference murder. However, specific intent 

is not an element of attempted extreme indif-

ference murder, and the defense of voluntary 

intoxication is unavailable by statute.

Defendant further argued that the trial court 

reversibly erred by refusing to define universal 

malice. Defense counsel’s tendered definition 

of universal malice was not a correct statement 

of the law because it did not accurately reflect 

the Colorado Supreme Court’s most recent 

definition of the term. Therefore, the trial 

court did not abuse its discretion by refusing 

the tendered instruction. However, because 

“universal malice” does not have a common 

meaning or understanding, the trial court erred 

in not instructing the jury on the term’s defi-

nition consistent with the Court’s most recent 

definition. Nevertheless, because the evidence 

that defendant acted with universal malice was 

overwhelming, any error was harmless beyond 

a reasonable doubt.
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Defendant also contended that the prison 

superintendent’s failure to promptly inform 

him of his rights under the Uniform Manda-

tory Disposition of Detainers Act (UMDDA) 

required that all his charges be dismissed 

or, alternatively, that a hearing be held on 

his UMDDA claim. Here, the superintendent 

informed defendant of his UMDDA rights 

approximately three months after the date 

of detainer, so automatic dismissal was not 

warranted. Further, the delay was not preju-

dicial, and defendant’s trial began within the 

182-day deadline. Therefore, defendant was 

not entitled to UMDDA relief.

Defendant further contended that the trial 

court abused its discretion by consolidating the 

separately filed cases involving the murder of 

A.D. and the charges arising from defendant’s 

carjacking rampage. However, the cases were 

based on connected acts, and most of the evi-

dence was cross-admissible as direct evidence 

of guilt. Accordingly, the trial court did not 

abuse its discretion by consolidating the cases.

Defendant further argued that the trial court 

violated his constitutional right to confrontation 

and state evidence rules by admitting hearsay 

statements made by A.D. The inculpatory 

value of the admitted evidence completely 

overshadowed the inculpatory value of the 

challenged CRE 807 and 404(b) evidence. 

Therefore, the trial court’s erroneous admission 

of certain testimony was harmless, and even if 

other challenged CRE 807 or 404(b) evidence 

was improperly admitted, any error was also 

harmless. Further, A.D.’s statements were not 

testimonial, so the trial court did not abuse its 

discretion in admitting them. 

Lastly, defendant contended that his con-

victions for attempted extreme indifference 

murder were unconstitutional. He maintained 

that attempted extreme indifference murder 

and illegal discharge of a firearm proscribe the 

same conduct but impose different penalties 

and thus violate equal protection. However, 

there are substantial differences between the 

elements of these crimes. Accordingly, there 

is an intelligent standard to distinguish the 

crimes that justifies the difference in penalty 

and consequently no equal protection violation. 

The judgment of conviction was affirmed.

2021 COA 121. No. 18CA0792. People v. 
Vanderpauye. Sexual Assault—Self-Serving 

Hearsay—Excited Utterance—Cold Expert 

Testimony—Jury Instruction—Intoxication.

After a night of heavy drinking with friends, 

the victim went home with defendant, engaged 

in affectionate kissing, and fell asleep on defen-

dant’s bed. When she woke up, defendant was 

having sexual intercourse with her. The victim 

yelled, “[W]hat are you doing? You’re raping me.” 

The parties agree that defendant responded, “I 

thought you said I could do anything to you.” 

The victim pushed defendant away, ran from 

the apartment, and returned home. A jury 

convicted defendant of sexual assault (victim 

physically helpless).

On appeal, defendant argued that the trial 

court reversibly erred by refusing to admit 

his hearsay statement, “I thought you said I 

could do anything to you.” There is no per se 

rule prohibiting the admission of a criminal 

defendant’s self-serving hearsay, which is 

admissible subject to CRE 403 if the statement 

satisfies a hearsay exception. Defendant’s 

statement here was admissible under the 

excited utterance hearsay exception, so the 

trial court erred. Further, because the victim’s 

lack of consent was an element of the charge for 

which defendant was convicted and defendant’s 

statement directly related to that element, the 

error was not harmless. 

Defendant also challenged the trial court’s 

admission of cold expert testimony about 

sexual assault dynamics. Here, the trial court 

made the necessary CRE 702 findings without 

a hearing, so it did not abuse its discretion 

in denying defendant’s request for a hearing 

under People v. Shreck, 22 P.3d 68, 77 (Colo. 

2001). However, the cold expert testified that 

it was a “myth” that sexual assault is a mistake 

or miscommunication; this testimony went 

well beyond opinions regarding the typical 

responses of sexual assault victims. Accordingly, 

on retrial, the court must, on timely objection, 

limit the expert testimony to opinions that do 

not improperly bolster the credibility of any 

witness and that fit the facts supported by 

trial evidence. 

Defendant further argued that the trial court 

reversibly erred by refusing to give his tendered 

intoxication instruction. Here, the tendered 

instruction was argumentative and confusing, 

and the trial court correctly instructed the jury 

on the elements of the offense. Therefore, the 

trial court did not abuse its discretion.

The judgment of conviction was reversed 

and the case was remanded for a new trial.

2021 COA 122. No. 20CA0621. Cummings v. 
Arapahoe County Sheriff ’s Office. Sheriff—

Deputies—Implied Employment Contract—

Written Employment Policies.

Cummings developed and taught a spe-

cialized driver training course in his capacity 

as a deputy sheriff with the Arapahoe County 

Sheriff’s Office. A lieutenant who attended the 

course filed a complaint alleging that Cummings 

violated numerous policies while instructing, 

and the sheriff’s internal affairs section (IAS) 

investigated. It determined that Cummings 

violated three policies, and it proposed to 

demote him in rank. Cummings appealed the 

IAS decision to a disciplinary hearing panel, 

which concluded that Cummings should be 

terminated because he was untruthful during the 

investigatory process. After additional review, 

the sheriff upheld the panel’s recommendation 

and fired Cummings shortly thereafter. 

Cummings sued the sheriff and the sheriff’s 

office, alleging breach of an implied employment 

contract. He asserted that the sheriff’s Policy 

and Procedure Manual’s (Manual) written 

employment policies constituted an implied 

employment contract that the sheriff breached 

by firing him. Specifically, Cummings alleged 

that he was not afforded notice of the charges 

that eventually led to his termination and thus 

denied an adequate opportunity to defend 

himself. A jury found that the sheriff complied 

with the Manual’s notice of proposed revocation 

section but failed to comply with the notice of 

investigation section, and it awarded Cummings 

$153,578 in damages. Defendants moved for 

judgment notwithstanding the verdict, and the 

district court denied the motion.

On appeal, defendants argued that the 

district court erred by instructing the jury to 

consider whether the sheriff complied with the 

Manual’s notice of investigation section. This 

section grants deputies additional notice beyond 
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what CRS § 30-10-506 requires, so the policy 

was not contractually binding. Accordingly, 

the district court erred by instructing the jury 

to consider the sheriff’s compliance with the 

policy in determining whether he breached an 

implied employment contract.

The judgment was reversed.

September 16, 2021
2021 COA 123. No. 20CA1726. In re Marriage 
of Thomas. Separation Agreement—Parenting 

Plan—Joint Decision-Making—School Choice—

Parental Deadlock—Tiebreaking.

The district court incorporated the parties’ 

separation agreement into their dissolution 

decree. The separation agreement included 

a parenting plan that provided for joint de-

cision-making and indicated that the child’s 

residence would be with father for purposes of 

school attendance. The parties did not agree 

on where the child would attend high school, 

so mother filed a motion requesting that she 

be made the sole decision-maker with respect 

to the child’s high school enrollment or that 

the court decide this issue. The court denied 

the motion and appointed a decision-maker 

under CRS § 14-10-128.3(1) to resolve the 

school choice issue. Father moved for relief 

under CRCP 60(b), arguing that the court 

lacked authority to appoint a decision-maker 

without his consent. The court acknowledged 

that its order appointing a decision-maker was 

erroneous given the lack of parental consent. It 

thus vacated the order and decided the issue by 

finding that it was in the child’s best interests to 

attend the school that mother preferred during 

the 2020–21 school year.

As a threshold matter, the Court of Appeals 

addressed whether this appeal was moot be-

cause the 2020–21 school year had concluded. 

The Court determined that though neither 

party raised this issue, the parties’ impasse 

regarding the child’s school enrollment is 

unlikely to end absent court resolution of the 

issue. Accordingly, this matter is capable of 

repetition yet evading review, so the Court 

chose to exercise jurisdiction.

On appeal, father asserted that the district 

court erred by refusing to enforce the edu-

cational decision-making provisions of the 

parenting plan. He contended that the language 

“[f ]or purposes of school attendance only, the 

[child’s] residence will be with the [father]” acts 

as a tiebreaker giving him unilateral authority 

to enroll the child in school based on where 

he resides. However, the language regarding 

the child’s residency for school enrollment 

purposes is related to the statutory provision 

governing how a school district determines 

which children live within its boundaries, 

and father’s argument is inconsistent with the 

clear expression of the parties’ intent and the 

court’s order that decisions about the child’s 

education are to be made jointly. Accordingly, 

the district court did not err.

Father also argued that the district court’s 

order violated the prohibition against breaking a 

deadlock between parents outlined in Griffin v. 

Griffin, 699 P.2d 407 (Colo. 1985). When Griffin 

was decided, CRS § 14-10-130(1) provided 

that even where there was an agreement for 

joint decision-making, there was only one 

custodian who had the final say when joint 

decision-making failed. Since Griffin was 

decided, CRS § 14-10-130(1) was amended to 

provide that where there is an allocation of joint 

decision-making, both parents are “persons with 

responsibility for decision-making [who] may 

determine the child’s . . . education.” Further, 

Griffin does not prohibit a district court from 

breaking a parental deadlock between joint 

decision-makers. Here, mother and father 

reached an impasse in making a major deci-

sion they were obligated to make together, so 

the district court appropriately exercised its 

authority to decide the matter.

The order was affirmed.

September 23, 2021
2021 COA 124. No. 19CA1196. People v. 
Medina. Alford Plea—Waiver of Factual Basis 

of Charge—Due Process—Crim. P. 11.

Defendant was arrested and charged with 

felony menacing—real/simulated weapon. He 

entered into a plea under North Carolina v. 

Alford, 400 U.S. 25 (1970), in which he waived 

the factual basis of the charge and pleaded guilty 

to the menacing charge with a stipulated one-

year sentence in the custody of the Department 

of Corrections, in exchange for dismissal of 

charges in five other cases. Defendant later 

attempted to withdraw his plea. The court 

denied the motion and sentenced him in 

accordance with the plea agreement. Defendant 

then filed a motion for postconviction relief, 

which the court also denied.

On appeal, defendant argued that (1) due 

process required the district court to ensure 

that he intelligently concluded that his interests 

required entry of a guilty plea; and (2) because 

an Alford plea must be supported by “strong” 

record evidence, the district court erred by 

allowing defendant to waive this requirement. 

Under an Alford plea, a defendant maintains 

his or her innocence but nonetheless enters 

a guilty plea for the charged offense. This 

plea is permitted if a defendant intelligently 

concludes that it is in his or her interests to 

enter a guilty plea and the record before the 

judge contains strong evidence of actual guilt. 

A defendant may waive a judicial finding of 

a strong factual basis of actual guilt, and the 

waiver does not violate due process if a district 

court strictly complies with Crim. P. 11. Here, 

plea counsel’s waiver of the factual basis on 

defendant’s behalf at the providency hearing 

complied with Crim. P. 11, and the record 

supports defendant’s acceptance of the plea 

as knowing, voluntary, and intelligent. Further, 

defendant waived the factual basis through 

plea counsel to take advantage of the generous 

global disposition of his other cases because 

it served his interests. 

The order was affirmed.

2021 COA 125. No. 20CA0950. Johnson Nathan 
Strohe, P.C. v. MEP Engineering, Inc. Limita-

tion of Liability Clause—Contracts—Ambiguity.

Johnson Nathan Strohe, P.C. (architect) 

designed a building and contracted with MEP 

Engineering, Inc. (engineer) to provide me-

chanical, plumbing, and electrical engineering 

services for the building. The contract contained 

a clause limiting the engineer’s liability to 

$2,000 or twice the engineer’s fee, whichever 

was greater.

The architect alleged that as the building 

was nearing completion and the engineer was 

close to completing its work, the owner and 

architect discovered substantial problems with 
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the building’s heating and hot water systems. The 

architect also alleged that the engineer admitted 

it erred and then designed and implemented 

repairs. Additional problems were subsequently 

discovered, and the architect hired another 

firm for those repairs.

The building owner initiated an arbitration 

proceeding against the architect regarding 

the heating and hot water systems, and the 

arbitrator awarded the owner $1.2 million in 

damages. The architect then sued the engineer 

for negligence and moved under CRCP 56(h) 

for a legal determination of the validity of the 

limitation of liability provision, claiming it was 

too vague and ambiguous to be enforceable. The 

district court found the provision unambiguous 

and enforceable. The engineer moved for leave 

to deposit twice its contractual fee plus interest 

into the court’s registry and for dismissal with 

prejudice. The district court granted the motion.

On appeal, the architect argued that the 

district court erred by concluding that the 

limitation of liability provision was clear and 

unambiguous. Here, the district court did not 

review this provision in its entirety, did not give 

effect to all parts of the provision, and did not 

address the clause stating that “such liability 

shall be limited . . . as consequential damages.” 

This clause is subject to several interpretations; 

for example, it could be interpreted to apply 

only to consequential damages, or it could 

mean that all damages caused by the engineer 

are consequential damages under the contract. 

Accordingly, the court erred in concluding 

that the liability limitation has a clear and 

unambiguous meaning.

The architect also argued that because the 

liability limitation clause was ambiguous, it was 

void. The Court of Appeals held that a limitation 

of liability in a commercial contract is not 

void merely because it is ambiguous. Rather, 

like other ambiguous contract provisions, 

the meaning is a question of fact that courts 

must determine by using ordinary methods 

of contract interpretation. 

The judgment dismissing the case with 

prejudice and the order authorizing the deposit 

of funds into the court registry was reversed. 

The court’s conclusion of law that the limitation 

of liability is unambiguous was also reversed. 

The court’s conclusion that it must employ 

ordinary methods of contract interpretation 

to determine the meaning of the limitation of 

liability clause was affirmed and the case was 

remanded to determine the meaning of the 

liability limitation clause as an issue of fact.  
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September 13, 2021
2021 CO 62. No. 20SC9. People v. Tafoya. 
Searches and Seizures—Expectation of Priva-

cy—Search of a Curtilage. 

In this case, the Supreme Court considered 

whether the police’s use of a pole camera 

constituted a warrantless search. Police received 

information that Tafoya was involved in illegal 

drug. They installed a video camera near the top 

of a utility pole across the street from his home 

without first obtaining a warrant. The police 

continuously surveilled the property, including 

his fenced-in backyard, for three months and 

stored the footage for later review. Eventually, 

based on observations obtained from the pole 

camera footage, the police obtained a warrant 

to search Tafoya’s home. During the subsequent 

search, the police seized illegal drugs. 

The Court held that police use of a pole 

camera continuously for a three-month-long 

video surveillance of fenced-in curtilage, 

stored indefinitely for later review, constitutes 

a warrantless search in violation of the Fourth 

Amendment. 

Accordingly, the Court of Appeals’ judgment 

was affirmed and Tafoya’s convictions were 

reversed.

2021 CO 63. No. 20SC47. People v. Sanchez. 
Searches and Seizures—Expectation of Priva-

cy—Search of a Curtilage. 

In this case, the Supreme Court considered 

whether the police’s use of a pole camera 

constituted a warrantless search. Police received 

information that Sanchez’s co-defendant, Tafoya, 

was involved in illegal drug sales. They installed 

a video camera near the top of a utility pole 

across the street from Tafoya’s home, which 

Sanchez routinely visited, without first obtaining 

a warrant. The police continuously surveilled the 

property, including Tafoya’s fenced-in backyard, 

for three months and stored the footage for 

later review. Eventually, based on observations 

obtained from the pole camera footage, the 

police obtained a warrant to search Tafoya’s 

home. During the subsequent search, the police 

seized illegal drugs, which were connected to 

Sanchez through the video footage. 

As in People v. Tafoya, 2021 CO 62, __ P.3d __, 

the Court held that police use of a pole camera 

continuously for a three-month-long video 

surveillance of fenced-in curtilage, stored indef-

initely for later review, constitutes a warrantless 

search in violation of the Fourth Amendment. 

Accordingly, the Court of Appeals’ judgment 

was affirmed and Sanchez’s convictions were 

reversed.

2021 CO 64. No. 20SC354. McDonald v. People. 
Colorado Organized Crime Control Act—Statu-

tory Interpretation—Double Jeopardy. 

In this opinion, the Supreme Court in-

terpreted the term “enterprise” as used in 

the Colorado Organized Crime Control Act 

(COCCA). In doing so, the Court adopted the 

structural requirements inferred by the US 

Supreme Court under the Racketeer Influenced 

and Corrupt Organizations Act (RICO) and held 

that COCCA requires an associated-in-fact 

enterprise to have (1) a minimum amount of 

structure—namely, a purpose, relationships 

among those associated with the enterprise, 

and longevity sufficient to permit the associates 

to pursue the enterprise’s purpose; and (2) an 

ongoing organization of associates, functioning 

as a continuing unit, that exists separate and 

apart from the pattern of racketeering activity 

in which it engages. 

Here, the trial court erred by failing to in-

struct the jurors regarding the structural features 

required for an associated-in-fact enterprise. 

That error was not harmless, so defendant’s 

Summaries of Published Opinions

COCCA conviction was vacated. And although 

the Court concluded that the evidence presented 

was sufficient to sustain the COCCA conviction 

under the standard existing at the time of trial, 

because the prosecution did not have notice 

of the standard announced in this opinion, 

the Court refused to speculate as to whether a 

properly instructed jury would have found that 

the prosecution had met its burden of proof. 

Therefore, the Court of Appeals’ judgment 

was reversed and the case was remanded for 

a new trial on the COCCA charge.

2021 CO 65. Nos. 20SC261 & 20SC784. Harvey 
v. Centura & Manzanares v. Centura. Hospital 

Lien Statute—Medicare as Secondary Payer—

Primary Medical Payer of Benefits—Liability 

and Casualty Insurance. 

These cases required the Supreme Court 

to examine the interplay between Colorado’s 

hospital lien statute, CRS § 38-27-101 (the Lien 

Statute), and the federal Medicare Secondary 

Payer statute, 42 USC § 1395y (2021) (the MSP 

Statute). Specifically, the Court evaluated 

whether, under the Lien Statute, a hospital 

must bill Medicare before it can file a lien 

against a patient who has been injured in an 

accident and whose primary health insurance 

is provided by Medicare. 

The Court concluded that when Medicare 

is a patient’s primary health insurer, the Lien 

Statute requires a hospital to bill Medicare for 

the medical services provided to the patient 

before asserting a lien against that patient. 

This interpretation is consistent with the Lien 

Statute’s language, which distinguishes between 

“the property and casualty insurer” and “the 

primary medical payer of benefits,” and also 

reflects the legislature’s intent to protect insureds 

from abusive liens. Moreover, this interpretation 

yields no conflict between the Lien Statute and 
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the MSP Statute. Hospital liens are governed by 

state law, not federal law, and merely enforcing 

the Lien Statute does not make Medicare a 

primary payer of medical benefits in violation 

of the MSP Statute. 

Accordingly, the decisions in the cases 

below were reversed.

2021 CO 66. No. 21SA147. In re Francis v. We-
gener. Right of Access—Supervisory Power of the 

Court—Injunction Against Self-Representation. 

The Supreme Court made the rule to show 

cause absolute and enjoined Francis, whether 

acting individually or on behalf of a trust or 

some other entity, from ever again proceeding 

pro se as a proponent of a claim (i.e., as a 

plaintiff, third-party claimant, cross-claimant, 

or counter-claimant) in any present or future 

litigation in Colorado’s state courts. While the 

Colorado Constitution confers upon every 

person an undisputed right of access to our 

state courts, that right isn’t absolute. A party’s 

constitutional right of access to the courts must 

sometimes yield to the constitutional right of 

other litigants and the public to have justice 

administered without denial or delay. Such is 

the case when courts are called upon to curb 

the deleterious impact that duplicative and 

baseless pro se litigation has on finite judicial 

resources. 

Here, Francis abused the judicial process for 

the purpose of harassing his adversaries for the 

better part of a decade, despite being warned, 

reprimanded, and sanctioned by state courts, 

including having his law license suspended. 

Under the circumstances, the extraordinary 

injunction requested is amply justified. Francis 

may still obtain access to judicial relief—he just 

may not do so without legal representation.

September 27, 2021
2021 CO 67. No. 20SA429. Brown v. Long 
Romero. Vicarious Liability—Negligence—La-

bor and Employment.

Plaintiff ’s child died while plaintiff was 

giving birth at the Denver Center for Birth and 

Wellness (DCBW). Plaintiff and her husband 

(collectively, Brown) brought direct negligence 

claims against DCBW and one it its employ-

ees, but they did not assert vicarious liability. 

Nevertheless, DCBW acknowledged vicarious 

liability. The trial court then dismissed the 

negligence claim, citing McHaffie v. Bunch, 

891 S.W.2d 822 (Mo. 1995), which held that 

“where an employer acknowledges vicarious 

liability for its employee’s negligence, a plaintiff’s 

direct negligence claims against the employer 

are barred.” 

The Supreme Court was asked to decide 

whether the “McHaffie Rule” applies even where 

the plaintiff chooses not to assert vicarious 

liability for an employee’s negligence and, 

instead, asserts only direct negligence claims 

against the employer. The Court held that it 

does not. 

Accordingly, the Court made the rule to 

show cause absolute, vacated the trial court’s 

grant of partial judgment on the pleadings, and 

remanded the case with directions to reinstate 

Brown’s negligent hiring claim.

2021 CO 68. No. 20SC205. People v. Tallent. 
Constitutional Law—Searches and Seizures—

Exclusionary Rule—Exceptions.

In this case, the Supreme Court reviewed 

the Court of Appeals division’s announcement 

of a new two-step multifactor test that a trial 

court would be required to apply when exer-

cising discretion on remand to entertain new 

arguments and evidence from either party in its 

resolution of any remaining suppression-related 

issues not foreclosed by the appellate court’s 

decision. The Court rejected the division’s 

approach as departing from the decision in 

People v. Morehead, 2019 CO 48, 442 P.3d 413. 

Further, based on the existing record in Tallent’s 

case, the Court concluded that the trial court 

did not err in considering the People’s new 

arguments on remand. 

Accordingly, the Court reversed the divi-

sion’s judgment and remanded the case for 

consideration of Tallent’s remaining arguments 

on appeal.

2021 CO 69. No. 19SC249. People v. Cooper. 
Admissibility of Expert Testimony—CRE 702—

Relevance—Helpfulness to the Jury—“Fit”—

Generalized Expert Testimony—Sufficient 

Logical Connection to the Facts to be Helpful 

to the Jury—CRE 403 Admissibility—Domestic 

Violence Expert Testimony—Power and Control 

Dynamic—Power and Control Wheel.

Before expert testimony is admitted into 

evidence, a trial court must find that it would 

be helpful to the jury. Whether expert testimony 

is helpful to the jury hinges on “fit”—the expert 

testimony must fit the case. Here, the Supreme 

Court considered how close a fit is required.

The Court held that generalized expert 

testimony fits a case if it has a sufficient logical 

connection to the factual issues to be helpful 

to the jury while still clearing the ever-present 

CRE 403 admissibility bar. In evaluating the fit 

of generalized expert testimony, a trial court 

must be mindful of the purposes for which 

such testimony is offered—that is, the reasons 

why the proponent of the evidence has asked 

the expert to educate the jury about certain 

concepts or principles.

Here, the trial court restricted the generalized 

expert testimony offered by the People regarding 

the dynamics of domestic violence. After con-

sidering the victim’s testimony, the proposed 

expert opinions, and the reasons why the People 

were seeking to educate the jury, the trial court 

allowed only those opinions that it viewed as 

having a sufficient logical relation to the facts 

to be helpful to the jury without violating CRE 

403. Because the trial court properly exercised 

its discretion in carrying out its gatekeeping 

function, and because the standard of review 

pertaining to the admission of expert testimony 

is highly deferential, the Court of Appeals erred 

in reversing the judgment of conviction. 

The Court of Appeals adopted a fit standard 

that is inflexible and overly exacting. While 

generalized expert testimony must fit the case, 

the fit need not be perfect; each aspect of such 

testimony need not match a factual issue. 

Because generalized expert testimony, by 

definition, seeks to inform the jury about generic 

concepts or principles without knowledge of the 

facts, it is almost inevitable that parts of such 

testimony will not be logically connected to 

the case. For that reason, the fit inquiry must 

be flexible. A trial court should not be expected 

to parse the proposed testimony and determine 

whether each statement the expert intends to 

utter is logically connected to a fact in the case. 

If the generalized expert testimony’s logical 
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connection to the factual issues is sufficient to 

be helpful to the jury without running afoul of 

CRE 403, the testimony fits the case. 

Still, attorneys and trial courts should do 

their best to avoid introducing generalized 

expert testimony that has no logical connection 

to the case facts. As relevant here, prosecutors 

should take care to endorse generalized expert 

testimony about domestic violence only in 

appropriate cases; and, when they do so, they 

should endeavor to present only testimony that 

is logically connected to the factual issues. Trial 

courts, in turn, should exercise their discretion 

in deciding whether to permit all, some, or none 

of the proffered testimony under the fit standard 

articulated here. In doing so, trial courts should 

consider the feasibility and propriety of admitting 

only a portion of the proposed generalized expert 

testimony on a particular subject. 

Because the Court of Appeals incorrectly 

overturned the judgment of conviction, the Court 

reversed. The case was remanded to the Court 

of Appeals for further proceedings consistent 

with this opinion.

2021 CO 70. No. 19SC485. People v. Coons. 
Admissibility of Expert Testimony—CRE 702—

Relevance—Helpfulness to the Jury—“Fit”—

Generalized Expert Testimony—Sufficient 

Logical Connection to the Facts to be Helpful 

to the Jury—CRE 403 Admissibility—Domestic 

Violence Expert Testimony—Power and Control 

Dynamic—Power and Control Wheel.

Before expert testimony is admitted into 

evidence, a trial court must find that it would 

be helpful to the jury. Whether expert testimony 

is helpful to the jury hinges on “fit”—the expert 

testimony must fit the case. Here, the Supreme 

Court considered how close a fit is required.

The Court held that generalized expert 

testimony fits a case if it has a sufficient logical 

connection to the factual issues to be helpful 

to the jury while still clearing the ever-present 

CRE 403 admissibility bar. In evaluating the fit 

of generalized expert testimony, a trial court 

must be mindful of the purposes for which 

such testimony is offered—that is, the reasons 

why the proponent of the evidence has asked 

the expert to educate the jury about certain 

concepts or principles. 

Here, the trial court admitted the generalized 

expert testimony offered by the People on the 

dynamics of domestic violence, ruling that 

it would be helpful to the jury and impliedly 

finding that it passed muster under CRE 403. 

A jury then returned guilty verdicts against the 

defendant. But a Court of Appeals’ division   

reversed the judgment of conviction, concluding 

that some of the People’s generalized expert 

testimony did not fit the case. According to 

the division, the trial court’s failure to exclude 

those portions of the expert testimony that had 

no logical relation to the case facts constituted 

an abuse of discretion warranting reversal. 

However, as the Supreme Court explained 

in People v. Cooper, 2021 CO 69, __ P.3d __, 

while generalized expert testimony must fit the 

case, the fit need not be perfect; each aspect 

of such testimony need not match a factual 

issue. Because generalized expert testimony, by 

definition, seeks to inform the jury about generic 

concepts or principles without knowledge of the 

facts, it is almost inevitable that parts of such 

testimony will not be logically connected to 

the case. For that reason, the fit inquiry must 

be flexible. A trial court should not be expected 

to parse the proposed testimony and determine 

whether each statement the expert intends to 

utter is logically connected to a fact in the case. 

If the generalized expert testimony’s logical 

connection to the factual issues is sufficient to 

be helpful to the jury without running afoul of 

CRE 403, the testimony fits the case.

Still, attorneys and trial courts should do 

their best to avoid introducing generalized 

expert testimony that has no logical connection 

to the case facts. As relevant here, prosecutors 

should take care to endorse generalized expert 

testimony about domestic violence only in 

appropriate cases; and, when they do so, they 

should endeavor to present only testimony that 

is logically connected to the factual issues. Trial 

courts, in turn, should exercise their discretion 

in deciding whether to permit all, some, or 

none of the proffered testimony under the fit 

standard the Court articulated here. In doing 

so, trial courts should consider the feasibility 

and propriety of admitting only a portion of 

the proposed generalized expert testimony on 

a particular subject. 

Because the division employed a fit standard 

that’s inflexible and overly exacting, and because 

the trial court’s decision to admit the challenged 

evidence was entitled to deference, the division 

erred. Applying the correct fit standard and 

affording the trial court’s decision its due def-

erence, the Court concluded that the admission 

of the generalized expert testimony in question 

did not constitute an abuse of discretion. 

The Court therefore reversed the division’s 

judgment and remanded the case for further 

proceedings consistent with this opinion.  

These summaries of Colorado Supreme 
Court published opinions are provided 
by the Court; the CBA cannot guarantee 
their accuracy or completeness. Both the 
summaries and full opinions are available 
on the CBA website and on the Colorado 
Judicial Branch website.
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BUSINESS 
SERVICES
ABA Books

 ■  CBA members receive a 15% discount on 

ABA books. Use code PAB8ECOB. Visit 

www.americanbar.org/products.

 Clio
 ■  Clio’s industry-leading, cloud-based 

solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount. Visit www.goclio.com/landing/

cobar.

 
Discovery Genie

 ■  On-demand system for reviewing, 

organizing, indexing, and producing 

electronic files. CBA members save 

20% on subscription charges. Visit 

www.discoverygenie.com. Use code 

CBAMEMBER. 

TheFormTool and Doxsera
 ■  Document assembly and automation 

software that can help you reduce 

documentation errors. Easy to use, 

wicked smart. Save 10% by visiting www.

theformtool.com/links/cba.

 

Indexed I/O
 ■  A premium eDiscovery solution, without 

the expensive price tag. Indexed I/O 

provides a scalable, cloud-based solution. 

CBA members receive a discount. Visit 

www.indexed.io/cobar.

Konica Minolta 
 ■  Law firms’ technology demands are 

critical. CBA members receive a rebate 

on hardware purchases. Contact Alyse 

Kochenberger at akochenberger@kmbs.

konicaminolta.us. 

Lenovo
 ■  Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 

30% off the public web price with access 

to flash sales. Visit http://1800members.

com/cobar.

MGMT HQ
 ■  MGMT HQ offers access to monthly 

webinars, white papers, Affinity 

University, and more. Give your team 

the kind of practical, real-world training 

it needs to grow and thrive. Use code 

COBARMEMBER for a 100% discount. 

Visit www.cobar.org/lpm.

MyCase
 ■  MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

Office Depot
 ■  Save up to 80% on office supplies. Visit 

http://1800members.com/cobar.

Page Vault
 ■  On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. Visit page-vault.com/

partners/Colorado-bar-association. 

Practice Panther
 ■  The leading and most user-friendly 

provider of cloud-based practice 

management and billing software for law 

firms. Receive 15% off your first year. Visit 

www.cobar.org/perks#34081-business-

services.

Ruby Receptionists
 ■  Save 6% on this virtual receptionist 

service. Call (866) 611-7829 or visit www.

callruby.com.  

MEMBERSHIP 
PERKS

Full details on all membership perks are available at www.cobar.org. 
For more information, contact Heather Martinez at hmartinez@cobar.org.
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Simple Law
 ■  Manage cases and a practice. Add your 

free attorney profile and start your free trial 

today. Visit www.simplelaw.com.

Smokeball
 ■  Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process. Visit https://info.

smokeball.com/colorado-bar-association-

members.

UPS
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

The UPS Store
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

WordRake
 ■  WordRake software instantly edits briefs, 

letters, and other documents for clearer, 

more concise writing. Save 10% with code 

COBAR. Visit www.wordrake.com.  

FINANCIAL 
SERVICES
ABA Retirement Funds

 ■   Providing affordable 401(k) plans 

exclusively to the legal community for 

50 years. Call (866) 812-3580 for a free 

consultation or visit www.abaretirement.

com.

LawPay
 ■  Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription. Call (866) 

376-0950 or visit www.lawpay.com/cobar.

 
Options Credit Union

 ■  Options Credit Union was founded in 1979 

by the Denver Bar Association. Visit www.

optionscreditunion.com.  

PERSONAL 
SERVICES

the ART, a Hotel
 ■  This luxurious hotel creates an 

unparalleled experience. Call (303) 572-

8000 and use code negcodenbar for special 

room rates.

Brooks Brothers
 ■  Receive a 15% discount when you sign up for 

a Brooks Brothers Corporate Membership 

Card. Call (866) 515-4747 or visit www.

membership.brooksbrothers.com; use code 

15201 and pin code 47841.

Car Rental Discounts
 ■  Avis: (800) 331-1212, account #A745900

 ■ Dollar: (800) 800-4000, account # 3065062

 ■ Hertz: (800) 654-3131, (800) 654-3131,

account #2177879

 ■ National: (800) 227-7368, account #5434894

 ■ Thrifty: (800) 847-4389, account #3065063

Colorado Ballet 
and Colorado Symphony

 ■  Discount tickets are available with code 

COBAR. Visit www.coloradoballet.org and 

www.coloradosymphony.org. 

Core Power Yoga
 ■  Enjoy 20% off unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending

 ■  CBA members receive substantial savings 

on a new home purchase or refinance. 

Contact Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 ■  Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers 

exclusive pricing on hotels and vacation 

homes in or near Disney World and 

Universal Studios Orlando, along with 

discount tickets for Disney World, Universal 

Studios Orlando, Sea World, and all 

Orlando-area theme parks and attractions. 

Visit www.orlandoemployeediscounts.com/

index-new.

Yoga Pod
 ■  Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 ■  “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners

 ■  Premium discount on long-term care 

insurance to members, their families, 

and their staff. Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 ■  Geico Insurance offers high-quality and 

trusted auto insurance. Visit www.geico.

com or call (800) 368-2734.

Guardian Life Insurance Co.
 ■  Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton Affinity/
CNA Malpractice Insurance

 ■  Contact Casey MacDonald at (913) 652-

5713 to discuss your malpractice insurance 

needs.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write an 
article in an area not listed on these pages, please contact Jodi Jennings at jjennings@cobar.org 
(substantive law articles) or Susie Klein at sklein@cobar.org (all other areas). Writing guidelines 
are available at cl.cobar.org.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Michelle Sylvain
mssylvain3@gmail.com

ANIMAL LAW

Kate A. Burke
(303) 441-3190, kaburke@bouldercounty.org

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Marcy G. Glenn
(303) 295-8320,

mglenn@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

Curt Todd (Bankruptcy Law)

(303) 955-1184, 

ctodd@templelaw.comcastbiz.net

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@judicial.state.co.us

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

EVIDENCE

Lawrence Zavadil
(303) 244-1980, larry@lzavadillaw.com

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(303) 443-8010, gjsmith@celaw.com

IMMIGRATION LAW

David Harston
(303) 736-6650, 

david.harston@EAHimmigration.com

David Kolko
(303) 371-1822, dk@kolkoassociates.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Stephen G. Masciocchi
(303) 295-8000, smasciocchi@hollandhart.com

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(303) 443-6800, kkinnear@pbblaw.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

Kathryn A. Starnella
(303) 830-1212, kstarnella@warllc.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Michelle Penn
(303) 871-6827, mpenn@law.du.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

John Campbell
(303) 871-6461, jcampbell@law.du.edu

PROFILES IN SUCCESS

Kathleen Hearn Croshal
(719) 671-6822, kcroshal@msn.com

Paul Hurcomb
(719) 634-5700, pwh@sparkswillson.com

TECHNOLOGY IN THE LAW PRACTICE

Joel M. Jacobson
(303) 800-9120, joel@rubiconlaw.com

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
(303) 773-8100, clittle@montgomerylittle.com



We welcome photos of 
Colorado landscapes, buildings, 
landmarks, and animals, as well as 
photographs of original artwork. 
People may be in the photo, but 
they should not be identifiable.  

Send original, high-resolution 
jpeg files to Kate Schuster 
at kschuster@cobar.org. 
Only photographs taken by 
active or retired CBA members, 
Colorado law students, or law-
related administrative staff will 
be considered.

Colorado Lawyer would like to consider 
your photograph for its cover.

Unleash your  
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CBA Podcasts
CBA Podcasts offer timely and entertaining insights on trends in the Colorado legal community and beyond. 

Find them on iTunes, Spotify, Podbean, SoundCloud, Podcast Republic, and YouTube. 

Gettin' Legal With It 

By young lawyers for young lawyers. Hosted by CBA Young Lawyers Division Executive Council member Kevin Cheney, 
this podcast interviews guest lawyers to discuss what it means to be a young lawyer, different practice areas, and how 
to engage with various legal organizations. If you want to hear about finding jobs, dealing with difficult bosses, practice 
pointers, and how to keep healthy and well while working in the legal field, check it out!

The Modern Law Revolution Podcast 
This podcast features lawyers who are revolutionizing law practice in Colorado through modern law practice, an al-
ternative practice model that tailors representation to client-driven and cost-effective legal services. It’s hosted by the 
CBA’s Modern Law Practice Initiative.

Stairway to ATJ 
What does access to justice mean to you? Hosted by the CBA, Stairway to ATJ highlights current pro bono efforts across 
the state through deep dives with guests on key access to justice topics.

And stay tuned for a new podcast series from CBA’s Equity, Diversity, and Inclusivity initiative!

Did You Know?
Visit the new podcast page on cobar.org
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We welcome photos of 
Colorado landscapes, buildings, 
landmarks, and animals, as well as 
photographs of original artwork. 
People may be in the photo, but 
they should not be identifiable.  

Send original, high-resolution 
jpeg files to Kate Schuster 
at kschuster@cobar.org. 
Only photographs taken by 
active or retired CBA members, 
Colorado law students, or law-
related administrative staff will 
be considered.

Colorado Lawyer would like to consider 
your photograph for its cover.

Unleash your  
inner photographer.

CBA Podcasts
CBA Podcasts offer timely and entertaining insights on trends in the Colorado legal community and beyond. 

Find them on iTunes, Spotify, Podbean, SoundCloud, Podcast Republic, and YouTube. 

Gettin' Legal With It 

By young lawyers for young lawyers. Hosted by CBA Young Lawyers Division Executive Council member Kevin Cheney, 
this podcast interviews guest lawyers to discuss what it means to be a young lawyer, different practice areas, and how 
to engage with various legal organizations. If you want to hear about finding jobs, dealing with difficult bosses, practice 
pointers, and how to keep healthy and well while working in the legal field, check it out!

The Modern Law Revolution Podcast 
This podcast features lawyers who are revolutionizing law practice in Colorado through modern law practice, an al-
ternative practice model that tailors representation to client-driven and cost-effective legal services. It’s hosted by the 
CBA’s Modern Law Practice Initiative.

Stairway to ATJ 
What does access to justice mean to you? Hosted by the CBA, Stairway to ATJ highlights current pro bono efforts across 
the state through deep dives with guests on key access to justice topics.

And stay tuned for a new podcast series from CBA’s Equity, Diversity, and Inclusivity initiative!

Did You Know?
Visit the new podcast page on cobar.org



Hometown: 
Colorado Springs 

Law School:  
Florida Coastal School         
of Law

Lives in:  
Colorado Springs

Works at:  
The Drexler Law Group, LLC

Practice Area(s):  
Family Law, Protection 
Orders, Guardianship,            
and Adoption  

CBA Member Since:  
November 2015

PROFILE

Raquel Hernandez 
Raquel Hernandez is a self-described “military brat.” She was born in 
Germany, spent most of her early childhood in Florida, and moved to 
Colorado in 2000. She completed her undergraduate studies at the 
University of Colorado in Colorado Springs. She is the chair of the El Paso 
County Bar Association’s New Lawyers Division and treasurer of the CBA 
Young Lawyers Division.

What’s the best advice you’ve ever been 
given? 
Learn how you learn. While this may seem com-

monplace, it has helped me immensely as a visual 

learner. Learning how I learn helped me study for the 

bar and has changed how I approach CLE courses 

and develop new skills (like caring for succulents 

and cooking new dishes). 

What’s the worst advice you’ve ever been 
given?
Don’t become an attorney—you won’t be happy. 

I heard this a lot both growing up and throughout 

law school. Not only is this statement rude and 

dismissive, but I’ve found it to be untrue. We all 

have days that are stressful and hard, but I love my 

job and wouldn’t change it for any other profession. 

Finding a niche is important, and so is finding 

balance in your professional endeavors. Without 

balancing who you are as a person and who you 

are in your practice, you will likely struggle with 

any profession. 

What do you like best about your practice 
area? 
My family law practice gives me the opportunity to 

improve the lives of my clients and their families. 

When I witness a client’s relief and gratitude at the 

conclusion of a case, I feel a sense of accomplishment 

that I was able to help someone through a difficult 

situation. This is true whether I’ve helped a client 

adopt a child, secure a permanent protection order, 

or obtain a divorce decree. We family law practi-

tioners touch on some of the most intimate parts 

of people’s lives, and it’s a difficult but rewarding 

practice.  

If you weren’t a lawyer, you’d be? 
I love cooking and baking, so I think I would have 

gone to culinary school to become a chef or a 

pastry chef.

What’s your favorite local restaurant? 
Marigold Café & Bakery.

What’s your favorite place to escape to in 
Colorado? 
I enjoy any remote mountain backpacking trail 

that takes me to see our beautiful lakes. My current 

favorite spot is the Missouri Lakes–Fancy Pass 

Loop. It’s one of the most beautiful backpacking 

trips I’ve ever taken.

What’s your favorite place you’ve 
traveled to? 
Japan.

What’s on your desk right now?
I finally have a new desk at home after the pandemic 

turned the world around, and I made sure to include 

space for both my hobbies and my work. I like my 

space to be tailored for me to work—whether it be 

for clients or myself. At both my firm and my home 

office, I keep reminders of my favorite things—a 

corgi mouse pad, fake succulent push pins, colorful 

pens, photos, and lots of sticky-note pads.

What advice would you give a new 
lawyer? 
Find a niche of the law that makes you feel chal-

lenged but satisfied; find a firm that supports and 

appreciates you as a whole person; and build a 

support network that includes attorneys in your 

field, mentors inside and outside your field, and 

friends you can vent to. 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? 
Email Susie Klein at sklein@
cobar.org for a questionnaire. 
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ATTENTION CBA MEMBERS

Exploring options for a PRIVATE OFFICE 
for your practice? 

Look no further... ONE MONTH FREE  

Join us at any of our 15 locations. 
One membership provides you with access to all 15 locations! 

Aurora - Southlands  
6105 S. Main St., Suite 200

Boulder  
4845 Pearl Circle, Suite 101

Broomfield
11001 W. 120th Ave., Suite 400

Cherry Creek Denver 
501 S. Cherry St., 11th Floor 

Colorado Springs
7222 Commerce Ctr Dr., Suite 220

Downtown Denver 
1624 Market St., Suite 202

Fort Collins
2580 E. Harmony Rd., Suite 201

Golden
14143 Denver W Pkwy, Suite 100

DTC Greenwood Village
7350 E. Progress Pl., Suite 100

Belmar Lakewood
355 S. Teller St., Suite 200

Li�leton  
4 W. Dry Creek Cir., Suite 100

Park Meadows Lone Tree
9233 Park Meadows Drive

Longmont
1079 S. Hover St., Suite 200

Louisville
357 S. McCaslin Blvd., Suite 200 

Northglenn 
11990 Grant St., Suite 550

877-475-6300 | OfficeEvolution.com/CBA
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