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Introducing Fastcase: 
A guide to legal research 
for Colorado Bar members

What is Fastcase?
More than 1.1 million lawyers 
nationwide subscribe to Fastcase's 
legal research tools. Fastcase offers 
primary legal research, as well as 
more than 750 books, treatises and 
journals. Fastcase also integrates with 
Docket Alarm’s briefs, pleadings and 
motions database, and it syncs with a 
mobile app on iOS and Android.
 
Why did Fastcase 
and Casemaker merge?
Fastcase and Casemaker are 
combining to offer a comprehensive 
set of tools and products to users. 
Soon, you will gain new innovations 
in citator, docket analytics, workflow 
tools and more.

Ready to get started? 
Here are some next steps.

1. Log on to Fastcase from our 
homepage cobar.org using the 
same credentials as you do for 
our website. 

2. Visit the Resource Library 
via cobar.org/fastcase and 
consider registering for a 
training webinar, watching the 
collection of tutorial videos and 
reading more information about 
the transition. 

 
Questions? 
Call 866-773-2782 or email support@
fastcase.com

Exciting Updates to Your Legal Research Member Benefit
The CBA is committed to proving our members with innovative research 
solutions. Since 2004, the CBA has offered members no-cost access to 
Casemaker, the legal research platform. Now, we’d like to introduce you to 
Fastcase!
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E
ach December, 

I reflect on the 

events that 

have occurred 

during the year and the 

people I’ve met. My in-

teractions define who 

I am today and inspire 

me to be better. This year was pivotal for my 

personal and professional growth because, 

at the prime age of 36, I was sworn in as the 

CBA president. Over this past year, I have been 

challenged mentally, intellectually, and at times  

physically to be a better person and a stronger 

leader. As I reflect on this momentous year of 

leadership, I ask myself: What makes a leader? 

What makes a good leader? What makes a good 

leader better? 

There is no shortage of answers to these 

questions. Thousands of books, tens of thou-

sands of articles and blogs, and a nearly infinite 

supply of opinions, ideas, and theories exist 

on leadership. The Compassionate Leader, 

The Badass Leader, Lincoln on Leadership are 

all titles on the first page of an Amazon search 

for books on leadership, with only 9,000 more 

choices to browse through. But the reality is 

that all leaders are different, and no one style 

is right or wrong. 

The path to leadership is equally varied. 

Some choose to be leaders; others are cho-

sen. There is not much that all leaders have 

in common, except perhaps the title itself. We 

all must find our own path in leadership, but 

we can and must learn from those who came 

before us and those who surround us. In my 

own search for knowledge, I reached out to 

several leaders and asked them to share their 

stories. The responses varied—but that’s the 

point. There is no one answer, and each story 

adds to our collective knowledge. 

The Chosen One
CBA Past President Richard “Dick” Gast (2017–

18) was nudged along the path to leadership 

by someone who saw his potential before he 

saw it himself. It happened during an Outward 

Bound course he took when he was 18 years old: 

“Toward the end of the course, the instructors 

broke us up into smaller teams of six to prepare 

for our four-day final expeditions without the 

instructors. They looked at me and announced I 

would be leading the ‘50/50’ expedition, charged 

The Leadership Journey
BY  JOI  K US H

with hiking some 50 miles while carrying 

50-pound packs. The instructors explained that 

I had exhibited strong leadership characteristics 

over the previous weeks. I didn’t know what 

leadership characteristics were. No one had 

ever called me a leader before. And I certainly 

didn’t call myself a leader.” 

Dick handled his new role with the com-

posure of someone far older. “As we prepared 

to depart on the final expedition, I convened 

our team members; outlined our proposed 

route, a timeline, and a suggested menu; and 

then invited discussion. I discovered different 

members had different strengths, be it plotting 

a course down a particularly harrowing scree 

slope or jazzing up an otherwise mundane 

freeze-dried meal. That initial convening re-

vealed strengths that collectively benefited the 

whole group during the expedition.” 

The Team Player
CBA President-Elect Ryann Peyton explained 

how sports played a role in her journey to 

leadership. “As a lifelong athlete, I’ve had the 

privilege of developing my leadership identity 

from coaches who served as role models and 

WELCOME   |    PRESIDENT’S MESSAGE

Below: Ryann Peyton’s early years as an 
athlete inform her leadership style today.
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mentors. My leadership identity was most 

defined by a coach who incorporated a quote 

from James Kerr’s book Legacy: 15 Lessons in 

Leadership into coaching methodology. The 

quote, “Sweep the sheds—Never be too big 

to do the small things that need to be done,” 

reminds me to stay humble as a leader.” 

Ryann explained why this is important: “A 

leader who remembers to ‘sweep the sheds’ 

has the personal discipline to know not to 

expect somebody else to do a job for them. 

This mentality also cultivates trust in a leader 

who is willing to the do the small or sometimes 

unappealing things to get the job done.”

The Change Agent
Judge Gary Jackson’s path to leadership came 

from a very different, personal, difficult, and 

ugly place. “At the age of 24, I was not seeking 

to become a leader; I just wanted to excel in 

my future profession. But on October 7, 1969, 

as a third-year law student, I was pictured in 

The Denver Post with three other law students 

as we were being sworn in as Denver District 

Attorney law interns by the Honorable Don 

Bowman, Denver District Court judge. Our 

names and home addresses were published 

in the newspaper article. Several days later, I 

received an anonymous letter at my home with 

the handwritten statement declaring that my 

afro hairdo was a disgrace to the District Attor-

ney’s office, my law school, and the profession. 

Subsequently, a Colorado Supreme Court justice 

wrote an editorial opinion in the Post criticizing 

my appearance. This was my welcome to the 

Colorado legal profession in 1969. 

“These incidents placed me on notice of 

the institutional resistance to my being a Black 

lawyer, let alone a deputy district attorney in 

Colorado. In 1969, a Black man with an afro 

was stereotyped as a radical and perceived as 

a threat. So what might have seemed to others 

as a passing incident of ignorance regarding my 

appearance has served as a motivating force 

throughout my 51-year legal and judicial career. 

My response to those incidents was to transcend 

the underlying pervasive prejudice that lingered 

in every aspect of the judicial system by being 

the best prepared deputy district attorney and 

assistant US attorney that I could be. In essence, 

these incidents kick-started my ‘call to action,’ 

and I found that only by taking on a leadership 

role could I make a difference.” 

The Fearless Leader
Judge Lino Lipinsky’s path to leadership was 

inspired by injustice of a different sort. In his own 

words: “Mary needed a lawyer.” He went on to 

explain: “Mary was a social worker employed by 

the Denver Department of Health and Hospitals 

who had requested three days of sick leave to 

care for her grievously injured domestic partner, 

Jeannie. The Department denied Mary’s request 

because domestic partners were not included 

within the Denver Career Service Authority’s 

definition of ‘immediate family.’ 

“The ACLU asked me to represent Mary 

in her appeal of the Department’s denial of 

her request. But first, I needed to obtain my 

firm’s approval. The firm’s managing partner 

encouraged me to accept the case. The other 

partners were more circumspect, however. 

Was I willing to risk my relationship with them 

by seeking their authorization to represent 

Mary? Gay rights were controversial in the 

1990s. In 1992, Colorado voters had approved 

Amendment 2, which barred any governmental 

An angry letter fueled Gary Jackson’s desire to drive change in the legal profession.

Lino Lipinsky, with his client Mary Ross and 
her partner Jeannie DiClementi, give a televi-
sion interview circa 1991.
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entity in the state from enacting measures to bar 

discrimination based on sexual orientation. “I 

explained to the other partners why I believed 

deeply in Mary’s case. Wouldn’t they similarly 

want to take time from work if their spouse 

was hospitalized? After lengthy discussions, I 

convinced the partners to allow me to represent 

Mary. Through these efforts, my partners began 

viewing me as the leader of the firm’s pro bono 

initiatives.” 

Judge Lipinsky’s postscript reminds us 

that sometimes you fail trying to accomplish a 

specific goal, but success can still be achieved. 

He writes, “Although I could not convince the 

Colorado Court of Appeals that the Authority 

had illegally discriminated against Mary, the 

Authority eventually changed its definition of 

‘immediate family’ to encompass life partners. 

Mary and Jeannie are now married with two 

teenaged daughters.” 

The Mentor
Justice Melissa Hart shared that her journey in 

leadership began during her teaching years at 

the University of Colorado Law School. “I have 

always been passionate about our professional 

responsibility as lawyers to take action to close 

the access to justice gap. The first moment I 

realized it was part of my leadership identity 

was in 2005, when I was a professor at CU Law. 

That year, I spearheaded an effort, working with 

then-student Sarah Lipka, to enact a public 

service requirement for graduation from the 

law school. My thought was that if we could 

train law students to exercise their pro bono 

muscles during school, they would be more 

likely to do pro bono work as attorneys.

“The faculty was ultimately unwilling to 

establish a graduation requirement, but they 

did vote to approve the Public Service Pledge, 

through which students would commit to 

provide 50 hours of law-related public service 

during their time in law school. From that 

moment forward, I have centered access to 

justice in all of my work and have strived to 

develop partnerships and mentor relationships 

with others committed to the same work.”

The Helper
CBA Past President Jessica Brown (2020–21) 

described her journey from self-doubt to lead-

ership. Her story reminds us that leadership is 

all about service. She writes, “I couldn’t imagine 

myself as president of anything. The people 

whom I saw in that ultimate leadership role 

seemed to have it all together. So when I was 

asked to consider serving as president of the 

Colorado Women’s Bar Association (CWBA), 

I was uncertain. Did I have the right ‘look,’ the 

right presence? At some point while mulling 

it over, I figured out that serving as president 

wasn’t about those things. It was about serving. 

“Once I reframed my idea of leadership to be 

about the organization, not the leader, I had no 

problem envisioning myself in that role. I loved 

serving the CWBA and the Legal Aid Founda-

tion; I wanted to make those organizations as 

successful as possible. So I went on to serve as 

president of both—and later of the Colorado 

Bar Association. And I worked to make the 

organizations—not myself—look good.” 

Dave Johnson stands outside the Pioneers Museum’s beautifully restored Division 1 Courtroom.

A view of the interior.
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The Born Leader 
CBA Past President David Johnson (2009–10) 

(and full disclosure, my law partner) did not 

share an origin story. Rumor is there is no one 

alive who remembers exactly when Dave became 

a bar leader, not even Dave. Instead, he shared an 

early(ish) story of a crisis in leadership and the 

lesson learned. In 1988, he chaired a committee 

in the El Paso County Bar Association that was 

tasked with raising $50,000 for the restoration of 

Division 1 Courtroom in the Pioneers Museum. 

“The Division 1 Courtroom was old, dusty, and 

in great disrepair. The plan was to restore its 

seating, the bench, and jury box along with the 

large ornate chandeliers. The plan also included 

the restoration of the wonderful murals and 

ornate plasterwork on the walls and ceilings.”

After discussing various ways to raise the 

funds, the most successful way to ensure the goal 

was met was to impose a $15 annual assessment 

on the dues for each member over the course of 

three years. Dave thought this proposal would 

be uncontested. However, some spoke out 

loudly about the “involuntary tax.” Thankfully, 

“a majority of the voters saw the benefit of the 

project and commented on how poorly it would 

reflect on the legal community if we did not 

support this effort.” Through Dave’s leadership, 

the motion to increase dues passed. “The lesson 

I learned is that no matter how wonderful 

you think an idea might be, there will always 

be detractors. As a leader, you cannot please 

everyone!” 

Leadership Lessons
Which brings us back to the central question: 

how can we be better leaders? 

Dick Gast’s Outward Bound experience 

taught him that strong leaders foster coopera-

tion. “There were times along the way when I had 

to urge a certain course of action. But instead 

of trying to pull the group along behind me, 

the definitive leadership lesson was enabling 

them to function as a team—moving forward 

together.”

For Ryann Peyton, character is key. “I believe 

that successful leaders balance pride with 

humility and are willing to clean the proverbial 

toilets if it means taking care of others. Every 

leader should strive to leave a position and 

an organization better than they found it. The 

humility and responsibility that comes with 

sweeping the sheds inherently creates a culture 

where the character of a leader far outweighs 

their talents.”

Justice Hart emphasized the value of rela-

tionships. “The effort to enact a public service 

graduation requirement also highlighted another 

important value that I strive to incorporate into 

all of my work—the importance of developing 

and maintaining relationships. Sarah Lipka, the 

student I got to know 16 years ago working on 

that project, is now the incredibly talented and 

committed managing attorney at the Colorado 

Springs office of Colorado Legal Services, and 

our friendship and partnership in efforts to 

address the justice gap continues to this day.”

But Judge Jackson’s story perhaps best 

highlights what makes a leader better. He re-

minds us that if there is one thing besides the 

title that binds all leaders, it is perseverance. 

“As I expanded my involvement in the legal 

community, I was too often the only Black 

person in the room. What I have discovered 

is that leadership isn’t always about ‘leading’ 

so much as being willing to stand alone for 

matters of importance. After 51 years as a trial 

lawyer and judge, it is only my hope that the 

value of equity and racial inclusion has been 

recognized by my involvement in all facets of 

our legal profession.” 

The Journey Continues
As this year comes to end, I hold these stories 

and the stories of many others close to my 

heart. I will continue to learn from these great 

leaders, and I hope to continue to assist others 

in finding their path toward leadership. This is 

a journey, and I am so fortunate to be on this 

journey with so many by my side.  

CLARITY
CONFUSION

What inspires you, inspires us.
eidebailly.com

When using digital data in litigation, it’s critical to ensure it was 
extracted and preserved correctly. Our digital forensic professionals 
are trained to handle the extraction and preservation of digital data 
with methodologies acceptable for the courtroom.
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F
or many of us, working from home has 

become the new normal. COVID-19 

has turned our way of life upside down 

and is transforming the way we work. 

As a result, legal organizations are striving to 

effectively engage and support remote workers 

in ways rarely considered in the past. Even 

before the introduction of social distancing, 

remote working was on the rise. According to 

the Federal Reserve, the share of the labor force 

that works from home has tripled over the past 

15 years.1 Based on this trend, it is likely the 

remote workforce will continue to grow even 

after the pandemic passes.

Remote work has been an adjustment for 

everyone, and its effect on our professional 

relationships has been just as significant as the 

impact on daily tasks. Maintaining a connection 

when we are socially distancing may sound like 

a paradox, but mentoring matters more than 

ever before. Remote mentoring can deliver 

powerful and positive effects for displaced 

legal professionals. Investing in mentoring can 

improve morale, performance, and motivation. 

These benefits are even more tangible during 

this unprecedented period of anxiety and 

uncertainty.

To keep current connections on track during 

uncertain times, this article offers some virtual 

mentoring best practices to make mentoring 

work in remote legal organizations.  

Recreate the Open-Door Policy 
An open-door policy is a communication policy 

where organizational leaders and senior lawyers 

leave their office door open to encourage col-

leagues to come and talk to them. It is meant to 

encourage free-flowing communication within 

the organization. Organizations that adopt an 

open-door policy foster a culture of productivity, 

collaboration, and transparency. 

For internal mentoring programs, an open-

door policy is critical to generating trust and 

rapport within mentoring pairs and cultivating 

organic communication and mentoring op-

portunities. The proliferation of virtual offices 

therefore raises the question: How can open-

door policies be implemented when there are 

no physical doors? Fortunately, mentoring pairs 

can simulate an open-door environment by 

adopting a few simple practices:

 ■ Set regular meetings. Many remote 

workers report feelings of loneliness 

and isolation while working from home. 

Mentors can help mentees feel less iso-

lated and more connected by scheduling 

regular meetings with them. If possible, 

try to schedule weekly one-on-ones to 

give the mentee the opportunity to voice 

successes, challenges, questions, and 

concerns. Weekly check-ins also allow the 

mentoring pair to address any issues that 

arise in the remote environment.

 ■ Encourage impromptu communication 
through text and instant messaging 
technology. Weekly standing meetings 

are important, but to fully replicate the 

organic nature of traditional open-door 

workplaces, a mechanism for impromptu 

communication between meetings is 

necessary. In a remote workplace, an 

open-door policy also means a “call or 

text anytime” policy. While maintaining 

boundaries and expectations regarding 

times when you do not want to be in-

terrupted, mentoring pairs should use 

instant messaging tools to call or chat with 

one another to catch up personally and 

professionally. This can help foster a digital 

open-door atmosphere in which mentees 

feel comfortable coming to mentors with 

ideas, feedback, and concerns.

 ■ Adopt an “open-heart” policy. An 

open-door policy that lacks an open 

heart becomes a box-checking activity 

rather than a relationship-building tool. 

Making Mentoring Work in 
Remote Legal Organizations 

BY  C OU R T N E Y  D.  S OM M E R  A N D  J.  RYA N N  PE Y T ON
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When presented with opportunities for 

connection, especially virtual connection, 

mentors should demonstrate a nonjudg-

mental approach and actively listen to 

understand who a mentee is and where 

they are in that given moment. Mentors 

can reinforce that their “open door” is 

a metaphor for their willingness and 

openness to hear concerns, feedback, 

and desires to learn and grow. Mentors 

should encourage mentees to show up 

in the ways that are most comfortable 

for them, on their own terms. Creating 

a culture of openness and a welcoming 

space is imperative to opening doors by 

opening hearts first.

 ■ Build a mentorship support network. In 

remote workplaces, the demand on men-

tors can be even greater than in traditional 

office environments. No mentor can be 

successful on their own. An open-door 

policy creates an open-door support 

network that will help the mentee connect 

with other organizational leaders to grow 

the mentee’s network, provide additional 

perspectives, and generate innovative 

solutions to individual and organizational 

challenges.

Think Outside the Zoom Box
The pandemic has forced most of us to use Zoom 

or a similar platform for some aspect of our lives, 

from court hearings to social gatherings. Many 

of us have felt “Zoom fatigue” at one point or 

another, or still feel it now. The thought of taking 

on yet another social interaction over Zoom 

may feel exhausting and make you want to 

rethink taking on remote mentoring altogether. 

But Zoom isn’t the only option for connection. 

For a mentoring pair working through specific 

goals together, a shared digital space for tracking 

progress is key to making the best of the time 

between regular meetings. Products like Google 

Docs or project management tools like Trello or 

Todoist can help the pair share their work and 

move through tasks together.

To avoid getting stuck in endless back-and-

forth emails to find a meeting time that works 

for both parties, try using a platform like Doodle, 

where one person creates the calendar with all 

available times and the other person notes the 

options that work for them as well.

If both parties of the mentoring pair are in the 

same organization, discuss whether using the 

company’s Teams or instant chat option could 

work for those between-meeting questions. 

It’s important to discuss what options make 

sense for the mentoring pair. Some mentees 

may not open up much over the phone but are 

comfortable writing out their thoughts and 

talking face-to-face. Some mentors may not 

feel comfortable sharing their personal phone 

number, while others may enjoy texting with their 

mentee. Having the discussion upfront allows 

the pair to select the best and most appropriate 

digital tools for them and sets the relationship 

up for success.

As the world opens back up and we learn how 

to exist in a pandemic, so too is the legal commu-

nity. In a remote mentoring relationship, or for 

mentoring pairs at remote legal organizations, 

in-person experiences are not as difficult as they 

were a year ago. Mentoring pairs should discuss 

whether both parties feel comfortable with 

in-person meetups and, if so, what type of social 

events they would be comfortable attending. 

Options include swapping a Zoom session for 

a lunch or coffee meeting, or attending a social 

event together so the mentor can introduce the 

mentee to others in their network. 

If one or both parties in the pair is interested 

in meeting in person but is not yet comfortable 

attending social gatherings, the pair could go 

for a walk or share an outdoor coffee. Don’t be 

afraid to get creative to make your mentoring 

relationship work in real life.

Facilitate Communication 
and Feedback
During this time of massive upheaval, people 

want to know that mentoring partners have their 

back. Communication within mentoring pairs 

goes a long way to providing this reassurance in 

these tough situations, even if it is just providing 

them with a semblance of life as they knew 

it before the pandemic. Failure to keep up 

communication might seem harmless in the 

short-term but can quickly erode the trust of your 

mentoring partner, who may feel abandoned or 

left out of the loop at a time where they need 

information more than ever. Indeed, research 

found that more people were opening email in 

the wake of the pandemic than before it started, 

illustrating the importance of maintaining 

engagement.2

Reestablish Expectations
One of the most challenging aspects of living 

and working in our digitally driven world is the 

feeling that we should always be available by 

phone and that checking emails on our phones 

after work hours is a normal part of daily life. 

Setting boundaries and expectations, not 

just with clients and colleagues but in all areas 

of work and life, can set us up to successfully 

navigate new or changing relationships and 

situations. The same is true in mentoring rela-

tionships. Regardless of whether the mentoring 

relationship was once in-person but has now 

become virtual, or whether it will be virtual from 

the start, setting clear expectations allows the 

transition to go smoothly and sets the stage for 

successful mentorship.

Priority discussion topics include how often 

the mentoring pair will meet and in what format 

that will happen, which platforms they will use 

to communicate with each other, and if they 

will attend virtual or in-person events together 

outside one-on-one meetings. A meeting to 

set or reestablish expectations also allows the 

mentoring pair to set or reestablish the goals 

and boundaries of the mentoring relationship.

Regardless of what the mentoring pair decides 

is best for their relationship, making a plan 

that allows for consistency will ensure that 

the months don’t pass by without mentorship 

taking place. When there is no opportunity to 

walk down the hall and stop into an office to 

check on a colleague, the need for intentional 

consistency through virtual platforms becomes 

even more crucial.

Intentionally Create a Pull for Feedback
Feedback tools are a critical part of a successful 

mentoring relationship. Checking in on what 

aspects of the relationship are not working and 

making changes to improve communication 

foster a more successful mentoring relationship.

If an organization runs the mentorship 

program, the organization should provide 
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surveys or other tools to collect feedback from 

participants to track how the mentoring relation-

ships are progressing. This allows participants 

to share their honest opinions on whether they 

are getting what they need out of the program 

and their mentoring matches. These surveys 

should be offered both during and at the end 

of mentorship programs so organizations can 

implement changes before the mentoring 

relationships have come to an end.

Individuals in a mentoring relationship 

should check in with each other independent 

of organizational surveys. Both parties should 

feel empowered to invite feedback from each 

other regarding the timing, consistency, and 

content of the mentoring relationship. Having 

open and honest dialogue is an important 

part of ensuring the mentoring relationship 

is beneficial to both parties and continues to 

be productive for the duration of the program.

When in Doubt, Overcommunicate 
The pandemic has highlighted the importance 

of social interaction, engagement, and com-

munication. When in-office meetings, social 

gatherings, and the ability to see coworkers and 

friends on a regular basis went away, and when 

Zoom meetings and not leaving your house for 

days at a time became the norm, the need for 

talking to humans instead of animals became 

a trending topic on the internet. 

The need for communication hasn’t gone 

away simply because we can leave our houses. 

It may still take some of us time to get back to 

interacting with others like we did before the 

pandemic, but remembering to communicate 

with our mentors and mentees is a key com-

ponent of navigating a successful mentoring 

relationship. Set expectations early and often. 

Ask questions and follow through on tasks dis-

cussed together. And continue communicating.

If needed, set a flexible agenda before month-

ly meetings with a list of topics to discuss. Set 

goals for each month or quarter of what you 

would like to accomplish together or individually 

and keep each other accountable with check-ins 

and friendly reminders. Start each meeting with 

an icebreaker to get to know each other on a 

personal level. And continue to communicate 

about what you need and how you can stay 

engaged in your mentoring relationship.

A Healthy Hybrid Workplace
Many legal organizations do not already have 

remote work and remote mentoring built into 

their organizational cultures. It is natural that 

challenges will arise as the transition to hybrid 

and remote workplaces continues. However, 

changing the mentoring environment can offer 

new and improved opportunities for mentorship. 

Encourage your mentoring pairs to take risks 

and experiment in this new frontier of remote 

workplaces. While it may seem impossible to 

work apart, mentoring teams can still bond 

over this challenge virtually and be energized 

by the opportunity to redefine mentorship in 

a remote legal profession.  

NOTES

1. Arbogast et al., “Working from Home: 
More Americans Are Telecommuting,” Fed-
eral Reserve Bank of St. Louis (Oct. 9, 2019), 
https://www.stlouisfed.org/publications/
regional-economist/third-quarter-2019/work-
ing-home-more-americans-telecommuting.
2. “Email Marketing Benchmarks: COVID-19 
Edition,” Campaign Monitor (May 9, 2020), 
https://www.campaignmonitor.com/resources/
guides/covid-19-email-benchmarks.
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O
nce upon a time, back in 1996, 

the Colorado State Board of Land 

Commissioners (the Land Board) 

cut a deal with a Vail Valley devel-

oper named Bob Brotman. The deal was that 

Brotman would escrow $1.8 million (a lot of 

money back then), and in return the Land Board 

would convey to Brotman the “school section” 

of land located just south of the unincorporated 

Town of Edwards and just one valley to the 

west of the Arrowhead Ski Area (then separate 

from the Beaver Creek Resort). The escrowed 

money was to be used by the Land Board to 

acquire other real estate, to complete what 

was characterized in their agreement as an 

“exchange.” Five years later, the residents of Vail 

had learned a lot more about the Land Board 

and the Colorado Enabling Act through Brotman 

v. East Lake Creek Ranch, L.L.P.1

A Short History Lesson
Brotman offers a crash course on what a “school 

section” is and how the State Board of Land 

Commissioners came to exist. Essentially, 

the original 13 states had title to a lot of real 

estate. But new states admitted into the union, 

the first of which was Ohio, had no title to any 

real estate; public lands were owned by the 

federal government. Somehow it was agreed, 

and Thomas Jefferson is rumored to have had 

a hand in it, that the federal government would 

convey to each new state two “school sections” 

in each township of land for the support of the 

“common schools.” A section is 364 acres of land. 

So it was for Colorado in 1876. The Colorado 

Enabling Act provided for the grant of school 

sections to this state, and the Colorado Consti-

tution established the Land Board to manage 

the lands. At the time of Brotman, the Land 

Board was managing approximately 3 million 

surface acres and 4 million mineral acres of 

land. As background, while not really pertinent 

to this story, the Constitution was amended, 

effective January 1, 1997, to increase the Land 

Board membership from three to five persons, 

to establish Board term limits, and to modify the 

Board’s land management mission. The Land 

Board of today is not the Land Board of 1996. 

To return to the story, the Enabling Act and 

CRS § 36-1-124 then provided, and still provide 

today, that any sale of land by the Land Board 

must be at public sale after published notice, 

and this was not done for the Brotman deal. 

The Land Board’s theory was that the deal was 

an exchange and not a sale, obviating the need 

of public notice or a public sale. 

Thus it was a backroom deal, but it did not 

go unnoticed. East Lake Creek Ranch, L.L.P. (the 

Ranch) had for years leased the school section as 

part of its ranching operation and was notified 

that the lease was being terminated. After some 

digging around by one of the ranch owners, who 

happened also to have an ownership interest 

in The Denver Post and the help of some really 

good investigative reporters, the pendency of the 

deal with Brotman was uncovered. The Ranch 

filed suit in Denver District Court (generally 

venue for suits against a state agency), and that 

court found the “exchange” to be the functional 

equivalent of a sale and enjoined it. The Court 

of Appeals affirmed.2 

The Question of Standing
That part of the case was sort of a slam dunk. 

But the hook was the preliminary issue 

of standing. The school section was 

landlocked, but Brotman had a constitutional 

right of access. Access logically would have been 

through the land owned by the Ranch (although 

the appellate courts disagreed), which was fully 

accessible from U.S. 6 and south through the East 

Lake Creek Valley on the East Lake Creek Road. 

So the Ranch pitched the argument to the trial 

court that it was an adjacent property owner at 

risk of being subject to condemnation of access 

through its ranch land, giving it standing to 

challenge the transaction. The trial court didn’t 

buy that argument but did conclude that the 

Ranch had derivative “taxpayer standing,” and 

in effect it was bringing a derivative action on 

behalf of the Land Board to cancel the deal. 

The Court of Appeals disagreed but concluded 

instead that the Ranch had direct standing as 

a taxpayer and as a beneficiary of the school 

lands trust to enjoin the unlawful expenditure 

of funds by a state agency. 

The concept of “standing” can be a pretty 

murky area of the law. One suspects that a 

court may first look at the case on the merits 

and, if it has strong feelings about the merits, 

then find a standing basis to hear the case. For 

example, one wonders how US Congressional 

members have standing to challenge election 

results (other than their own) or for that matter 

to challenge the constitutionality of legislation 

adopted by their predecessors. But I digress. 

The point here is that the trial court and the 

The Land Board v. 
The Vail Valley
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Court of Appeals were both sufficiently shocked 

by the deal that they were willing to do a long 

reach for a standing basis. 

In our Supreme Court, cooler heads pre-

vailed. Justice Bender did a scholarly analysis of 

the Colorado Enabling Act and concluded that 

its effect was to create a trust for the “common 

schools,” and therefore only the schools as ben-

eficiaries of that trust had standing to challenge 

a Land Board action. The Court relied in part 

on Branson School District RE-82 v. Romer,3 

in which case three school districts and two 

school children unsuccessfully challenged the 

1997 constitutional amendment. 

The School Board Swoops In
Fought the fight and lost on a technicality? 

Not quite yet. A lot of open space champions 

were monitoring this, and one suggested a 

meeting with the Eagle County School Board. 

Not surprisingly, the school board unanimously 

voted to authorize suit in its name against the 

Land Board. Not only that, but having the school 

board as plaintiff offered the opportunity to 

challenge the same kind of deal with respect to 

the school section just north of Edwards. This 

meant that 1,280 acres of the Vail Valley could 

be saved from development.

All that was needed was service of process 

and entry of a temporary restraining order by 

the Denver District Court (and to add a nice 

touch, the duty judge was a past president of 

the Colorado Bar Association). About that time, 

Ken Salazar took office as attorney general. 

Rather than reflexively oppose the complaint, 

as his predecessor had done, Salazar took his 

own close look at it. He hiked the school section 

adjacent to the Ranch and bit the bullet. Soon 

after that, the state breached its agreements 

with Brotman and declined to perform them. 

Rumor has it that he received an alternative 

opportunity. 

And that is how the Vail Valley was saved 

from the development of an additional 1,280 

acres of sprawl around the unincorporated 

Town of Edwards, which some might say itself 

mars the Eagle County landscape. But that is 

a story for another day.  

NOTES

1. Brotman v. E. Lake Creek Ranch, L.L.P., 31 P.3d 886 (Colo. 2001).
2. E. Lake Creek Ranch, L.L.P. v. Brotman, 998 P.2d 46 (Colo.App. 1999).
3. Branson Sch. Dist. RE-82 v. Romer, 161 F.3d 619 (10th Cir. 1998).
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I
n a scene from the 1980 musical com-

edy The Blues Brothers, a once popular 

rhythm-and-blues band is reduced to 

performing at a rustic venue called “Bob’s 

Country Bunker.” Among other indignities they 

encounter there, the band is pelted with an 

endless stream of beer bottles hurled by the 

audience in a rude form of musical critique. The 

musicians are only saved from serious injury by 

the chicken-wire fence surrounding the stage. 

Ironically, when objects were similarly 

launched during a barnyard-themed musical act 

at Pueblo’s Empire Theater in 1904, there was no 

chicken wire to shield the fowl impersonators. 

One of the co-stars, injured physically and in her 

dignity by the flying objects, sued her employer 

and received a verdict in her favor for $2,000. But 

the employer balked, and the case proceeded 

to the Colorado Supreme Court. 

The Barnyard Act
The “Jake and Elwood” of the ill-fated barnyard 

act were plaintiff Lottie Whitcomb and her 

husband, whose name is lost to history. The 

Court later summarized their performance: 

“[it] consisted in the imitation by them of the 

action and noises of certain barnyard fowls, as 

the rooster and hen, interspersed with singing 

and dancing.”1 Hamilton, this was not. But the 

local critics loved it. 

The plaintiff’s and defendant’s version of 

events on the night in question differed signifi-

cantly. According to Mrs. Whitcomb, on the last 

night of her engagement in Pueblo, her employer 

and booking company, the Novelty Theater Co., 

decided to spice up her “Fun in a Barnyard” act. 

To accomplish this, unknown to her, it arranged 

what it referred to as a “charivari.”2 A “charivari” 

(usually called a “chivaree” in American English) 

is “a discordant mock serenade to newlyweds, 

made with pans, kettles, etc.” or “a confused noise; 

din.”3 Neither definition quite describes what 

occurred at the Empire Theater on April 3, 1904.

Just before the unfortunate incident, at 

around 10:30 p.m., Mrs. Whitcomb was busy 

imitating a hen. Perhaps carried away with 

her performance, she had mounted a chair, 

something she usually did not do. Her husband 

danced around the chair, imitating a rooster.4 

Their act had reached its zenith. Then disaster 

struck. 

Suddenly, the lights on the stage were ex-

tinguished. Then other performers on stage 

began pelting the Whitcombs with “oyster 

cans, old shoes, and other missiles.”5 One of 

the cans allegedly struck Mrs. Whitcomb in 

the ankle, injuring her. 

Seeking compensation, Mrs. Whitcomb 

successfully sued the theatrical company in 

Pueblo County District Court.

Novelty Theater’s Defenses
The defendant gave a very different account of 

the night’s events. It claimed the performers, 

A Barnyard Chivaree 
in Pueblo

The Lottie Whitcomb Case
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including Mrs. Whitcomb, had arranged the 

chivaree for their own benefit, to amuse them-

selves. It also denied that any of the missiles 

thrown had hit or injured Mrs. Whitcomb. 

Adding insult to injury, the company asserted 

that Mrs. Whitcomb had caused her own injuries 

by jumping while obese. Her chair, defendant 

claimed, was “about twenty inches high from 

the floor of the stage” and Mrs. Whitcomb was 

“a very large and heavy person”;6 the impact 

of her jump sufficiently explained her alleged 

ankle injury.

To support its case, Novelty Theater cited 

several legal theories. Even if the injuries Mrs. 

Whitcomb suffered resulted from the acts she 

described, it contended, these actions were taken 

by her fellow employees outside the scope of 

their employment and the company therefore 

could not be liable for them. The company also 

asserted that Mrs. Whitcomb had full knowledge 

of what was happening on stage and therefore 

assumed the risk that she would be injured by 

the flying debris. Finally, it claimed that Mrs. 

Whitcomb herself had contributed to her injuries 

by voluntarily participating in the chivaree. 

The Court’s Ruling
The Colorado Supreme Court agreed with 

Novelty Theater on all grounds. First, Mrs. 

Whitcomb was guilty of contributory negligence. 

The Court noted her decision to climb up on the 

chair while imitating a hen, which it found an 

unnecessary embellishment to her act.7 By this 

superfluous ascent, it opined, Mrs. Whitcomb 

had “placed herself in a position of increased 

danger.”8 Even worse, at the time she mounted 

the chair, her co-employees had already been 

engaged in “boisterous and unruly conduct” 

for some time, making her decision to present 

herself as a “special target” for their missiles the 

equivalent of jumping out of the trenches and 

blowing a trumpet during a firefight.9 The Court 

speculated that “[h]ad she remained upon the 

floor . . . it is altogether possible that no damage 

would have been inflicted” upon her.10 

The Court also pointed out that Mrs. 

Whitcomb may not have been merely an 

innocent victim. There was evidence that before 

she went on stage, she, too, had thrown things 

at other performers. Of course, Mrs. Whitcomb 

denied these allegations. But even so, the Court 

noted, she had continued to perform after her 

fellow actors started throwing things on stage 

rather than halting her act in mid-course, thus 

“assum[ing] all risk of injury to herself.”11 

The Court also agreed with the theatri-

cal company that the “fellow servant rule” 

barred Mrs. Whitcomb’s action. It concluded 

that “[m]anifestly the whole affair was a frolic 

among the performers themselves for their own 

amusement, edification and diversion, and while 

the plaintiff now denies any knowledge of, or 

part in, that jollification, such denial is contrary 

to human experience, reason and observation, 

and is probably contrary to the fact[s], as we 

view the matter.”12 Moreover, the company’s 

stage manager did not have the authority to 

authorize such actions, which fell outside both 

the scope of an actor’s and a stage manager’s 

employment, and it “would be absurd” to hold 

the company bound for such actions.13 

The opinion suggests the Court was inclined 

to give the company the benefit of the doubt 

regarding some conflicting testimony. This 

is not typically how courts examine a verdict 

favorable to a plaintiff. Perhaps the Court found 

the key facts surrounding the company’s de-

fenses just too compelling to permit recovery. 

Though it stated it had “given the case full and 

careful consideration from every viewpoint” 

and had interpreted the evidence in the light 

most favorable to Mrs. Whitcomb, the Court 

concluded it found itself with an “unalterable 

conviction that the defendant is not legally 

liable” and that the verdict could not stand.14 

The Court therefore reversed the judgment in 

favor of Mrs. Whitcomb and remanded with 

instructions to dismiss her complaint.

The Show Must Go On
Her on-stage injuries do not appear to have 

ended Mrs. Whitcomb’s thespian career, but they 

may have spurred her to become self-employed. 

Later in 1904, newspaper ads appeared for the 

“Lottie Whitcomb Specialty Co.” promising “re-

fined vaudeville acts.”15 Whether the refinement 

involved any change to the act’s barnyard focus 

is unclear.  

NOTES

1. Novelty Theater Co. v. Whitcomb, 106 P. 1012 
(Colo. 1909).
2. See id. at 1013.
3. https://www.collinsdictionary.com/us/
dictionary/english/charivari.
4. Novelty Theater Co., 106 P. at 1013. 
5. Id.
6. Id.
7. This ruling seems unimaginative. Anyone 
who knows much about barnyards can attest 
that ladders are frequently provided there for 
the chickens to climb. The Germans even have 
a proverb about this: “Das Leben ist wie eine 
Huehnerleiter; kurz und beschissen.” (Life is like 
a chicken-ladder; short and shi--y.”).
8. Novelty Theater Co., 106 P. at 1013.
9. Id. (Note: the military analogy is mine, not 
the Court’s.)
10. Id.
11. Id.
12. Id. at 1014.
13. Id.
14. Id. at 1015.
15. See, e.g., Rocky Ford Enterprise at p.5, col. 
2. (Dec. 23, 1904). 
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T
he legal concept of common law 

marriage was originally developed 

in pre-Reformation Europe, where 

marriage was viewed as a private 

family matter that rarely justified state involve-

ment.1 Typically, only highborn members of 

society had a purpose for formalizing a marriage, 

for instance, to establish alliances and preserve 

property rights.2 Most others established mar-

riages informally.3 For example, in England, a 

couple could establish a common law marriage 

either by mutual assent to marriage in words 

of the present tense (“sponsalia per verba de 

praesenti”), or by mutual assent to marriage 

in the future, followed by sexual intercourse 

(“sponsalia per verba de futuro cum copula”).4

The Roman Catholic Church accepted the 

principle that a man and woman could marry 

pursuant to their own agreement and without the 

presence of a magistrate or clergyman until 1563, 

and the English ecclesiastical courts accepted 

the notion until 1753.5 Common law marriage 

in England ceased due to the enactment of 

laws requiring marriage to be formalized in 

the presence of a priest or a church official.6

Nevertheless, the doctrine of common law 

marriage made its way to America, where it 

remains recognized in a number of states. This 

article discusses the history of common law 

marriage in the United States and the doctrine’s 

evolution in Colorado.

The National Picture
Before the Revolutionary War, some American 

colonies recognized the validity of common law 

marriage, while others, including Massachusetts, 

did not.7 After the Revolution, the majority of 

colonies recognized common law marriage, 

following the New York case Fenton v. Reed, 

while the minority followed Massachusetts and 

refused to recognize the doctrine.8

A primary factor influencing the contin-

uation of common law marriage in certain 

American colonies was frontier society. As one 

Texas court stated:

The sparse settlements, the long distance to 

places of record, bad roads, difficulties of 

travel, made access to officers or ministers 

difficult for some of our residents, lack of 

general education in the English language 

produced unfamiliarity with the laws, and, 

in the small settlements it was more difficult 

to dignify an illicit association with the name 

of marriage than in one of our large cities 

where all of us are strangers to the private 

life of most of its residents.9

In 1877, the US Supreme Court recognized 

the validity of marriages contracted by present 

assent unless a state explicitly forbade such 

marriages by statute.10 Presently, the US Consti-

tution requires all states to recognize as valid a 

marriage that occurs in a sister state according 

to the sister state’s law.11 Thus, if a marriage is 

validly created at common law in one state, 

it must be recognized as valid in every other 

state. Today, only Colorado and nine other US 

jurisdictions continue to allow the formation of 

common law marriages.12 Those jurisdictions 

are Iowa, Kansas, Montana, New Hampshire, 

Oklahoma, Rhode Island, Utah, Texas, and the 

District of Columbia.13 

Common Law Marriage in Colorado
Common law marriages have been recognized 

in Colorado since the 1800s.14 In Taylor v. Taylor, 

the Colorado Court of Appeals declared that 

This article discusses the new test for proving the existence 
of a common law marriage and the legal implications arising 

from a court’s determination of a valid common law marriage. 
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marriage is a civil contract requiring only the 

consent of the parties, followed by cohabitation 

as husband and wife, to be valid.15

Until this year, the seminal case addressing 

common law marriage in Colorado was the 1987 

Colorado Supreme Court opinion People v. Lu-

cero.16 Under Lucero, a common law marriage is 

established by the mutual consent or agreement 

of the parties to be husband and wife, followed 

by a mutual and open assumption of a marital 

relationship.17 While Lucero acknowledged that 

cohabitation and the parties’ reputation in the 

community are “[t]he two factors that most 

clearly show an intention to be married,” these 

factors are not necessary to prove a common 

law marriage.18 Instead, “any form of evidence 

that openly manifests the intention of the parties 

that their relationship is that of husband and 

wife will provide the requisite proof.”19 

Current Definition of 
Common Law Marriage 
On January 11, 2021, the Colorado Supreme 

Court issued a trifecta of cases refining the 

test for proving the existence of a common law 

marriage, recognizing that societal changes 

necessitated a corresponding change in the 

Court’s long-standing definition. These cases, 

In re Marriage of Hogsett and Neale,20 In re Estate 

of Yudkin,21 and In re Marriage of LaFleur and 

Pyfer,22 are described in detail in a previous Col-

orado Lawyer article.23 In essence, the Supreme 

Court refined the test “to better reflect the social 

and legal changes that have taken place since 

Lucero was decided, acknowledging that many 

of the traditional indicia of marriage identified 

in Lucero are no longer exclusive to marital 

relationships, while at the same time, genuine 

marital relationships no longer necessarily bear 

Lucero’s traditional markers.”24 

In Hogsett, the Court recognized that the 

Lucero test included “gender-differentiated 

terms and heteronormative assumptions” that 

needed refinement.25 It established a new test 

to determine whether a couple has established 

the existence a common law marriage:

[A] common law marriage may be established 

by the mutual consent or agreement of the 

couple to enter the legal and social institution 

of marriage, followed by conduct manifesting 

that mutual agreement. The core query 

is whether the parties intended to enter 

a marital relationship—that is, to share a 

life together as spouses in a committed, 

intimate relationship of mutual support and 

obligation. In assessing whether a common 

law marriage has been established, courts 

should accord weight to evidence reflecting 

a couple’s express agreement to marry. In 

the absence of such evidence, the parties’ 

agreement to enter a marital relationship 

may be inferred from their conduct. When 

examining the parties’ conduct, the factors 

identified in Lucero can still be relevant to 

the inquiry, but they must be assessed in 

context; the inferences to be drawn from the 

parties’ conduct may vary depending on the 

circumstances. Finally, the manifestation of 

the parties’ agreement to marry need not 

take a particular form.26    

The Court analyzed the claimed marriage 

between Hogsett and Neale under its revised 

definition and concluded that the Lucero test was 

difficult to apply to same-sex couples because 

(1) its very definition (parties agreed to be 

“husband and wife”) excludes same-sex couples, 

(2) same-sex couples could not present evidence 

that they filed taxes as a married couple or 

listed their partners as “spouses” on beneficiary 

designations or other formal documents, and (3) 

same-sex couples could not always safely affirm 

their marital status by holding themselves out 

to the public as a married couple.27

The Court also concluded that the Lucero 

factors are no longer reliable to demarcate a 

boundary between marital and nonmarital 

unions because (1) many unmarried couples 

live together, (2) many unmarried couples have 

children together, (3) many married couples do 

not have the same surname, (4) many married 

couples retain separate finances, and (5) there 

are a variety of traditions and symbols that 

illustrate marital and nonmarital commitments.28

Ultimately, the Court opined that the Lucero 

factors are still relevant, but not conclusive. The 

Court’s refined test is intended to emphasize 

the parties’ mutual agreement to enter into a 

marital relationship.29 To the extent that the more 

traditional factors enumerated in Lucero aid 

in that inquiry, courts may consider them. But 

courts should also consider “evidence of shared 

financial responsibility, such as leases in both 

partners’ names, joint bills, or other payment 

records; evidence of joint estate planning, in-

cluding wills, powers of attorney, beneficiary and 

emergency contact designations; and symbols 

of commitment, such as ceremonies, anniver-

saries, cards, gifts, and the couple’s references 

to or labels for one another.”30 “[T]he parties’ 

sincerely held beliefs regarding the institution 

of marriage” should also be considered.31 And 

courts must generally establish the date of the 

common law marriage in each case.32

In Yudkin, the Court made it clear that courts 

must consider the totality of the circumstances 

when determining whether a common law 

marriage exists;33 the key inquiry is whether 

“
Ultimately, the 

Court opined that 
the Lucero factors 
are still relevant, 

but not conclusive. 
The Court’s refined 
test is intended to 

emphasize the parties’ 
mutual agreement to 
enter into a marital 

relationship.   

”
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the parties agreed to be married. If there is an 

express agreement to be married, the court must 

“accord weight” to that evidence.34 Additionally, 

the parties’ intent can be demonstrated by their 

conduct, including cohabitation, reputation in 

the community, joint accounts, joint ownership 

of property, and joint filing of tax returns.35 Courts 

must also consider the parties’ “relationship or 

family histories, and their religious beliefs and 

practices” when analyzing these factors.36 “The 

purpose of examining the couple’s conduct is 

not to test the couple’s agreement to marry 

against an outdated marital ideal, but to discover 

their intent.”37

In LaFleur, the Court considered whether a 

same-sex couple could prove the existence of a 

common law marriage entered into in Colorado 

before Colorado legally recognized same-sex 

marriages.38 It concluded that common law 

marriages between same-sex couples that 

predate Obergefell v. Hodges39 must be recog-

nized in the same manner that a court would 

recognize common law marriages between 

opposite-sex couples.40 In so ruling, the Court 

relied on the general rule “that a statute that is 

declared unconstitutional is void ab initio; i.e., it 

is inoperative as if it had never been enacted”41 

because courts must disregard any law that is 

“repugnant to the Constitution.”42 Second, the 

Court considered whether Obergefell applies 

retroactively as a matter of federal law.43 The 

Court reasoned that when a rule derives from 

the US Constitution, “that rule is the controlling 

interpretation of federal law and must be given 

full retroactive effect in all cases still open on 

direct review and as to all events, regardless of 

whether such events predate or postdate [the 

Court’s] announcement of the rule.”44 The US 

Supreme Court did not reserve the question of 

whether the rule of law announced in Oberge-

fell operated only prospectively. Accordingly, 

same-sex couples must have the same rights 

as opposite sex-couples before Obergefell was 

issued,45 including the right to enter into a 

common law marriage. 

Legal Implications of a 
Valid Common Law Marriage
Establishing a common law marriage is an 

uncertain battle, but it is one that has to be 

fought to determine the legal rights of parties 

in family law and related disputes.  

Estate Planning
Marriage ends in one of two ways: divorce or 

death. In the latter case, when the decedent’s 

estate is administered, it must be determined 

whether the decedent’s assets constitute “pro-

bate” assets.46 Probate assets either pass to the 

decedent’s heirs according to the terms of a will 

or according to intestacy laws, if the decedent 

died intestate.47

In Colorado, the surviving spouse of an 

intestate decedent has defined statutory rights 

with respect to the decedent’s probate assets.48 

For example, if the decedent dies without a 

living child or parent, the surviving spouse 

receives the entire intestate estate; or, if the 

decedent dies without a living child, but with 

a living parent, the surviving spouse receives 

$200,000, plus three-fourths of the balance of 

the intestate estate.49

On the other hand, if the decedent had 

a valid will, the surviving spouse may assert 

a right to an “elective share” of the value of 

the decedent’s “augmented estate,”50 rather 

than being bound by the will. Essentially, the 

“augmented estate” is the total value of the 

decedent’s “probate” estate, plus certain of the 

decedent’s non-probate transfers to others.51 

The surviving spouse’s elective share increases 

with the duration of the marriage.52 Additionally, 

subject to certain limitations and exceptions, 

if the testator married the surviving spouse 

after executing a will, the surviving spouse may 

receive, as his or her intestate share, at least the 

value of the share that would have been received 

if the testator had died without a will.53 This is 

known as the “omitted spouse” share.54

Thus, whether a common law marriage is 

legally recognized has important consequences 

with respect to estate planning. As an example, 

one could imagine a couple with no living 

children or parents and no validly executed 

wills. When one partner dies, the surviving 

partner must demonstrate the existence of a 

common law marriage to the court, even though 

the decedent cannot testify about his or her 

intent, and no closely related parties exist to 

bear witness to the relationship. Depending 

on the court’s examination of the pertinent 

factors and its evaluation of the evidence and 

the credibility of the witnesses, the surviving 

partner will be entitled to either 100% of the 

decedent’s estate or nothing at all. 

Spousal Privileges
Individuals who are in legally recognized marital 

relationships, including common law marriages, 

also have certain evidentiary privileges that 

“
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protect their rights with respect to testifying 

about or against each other in open court.

CRS § 13-90-107(1)(a) outlines the two 

privileges commonly referred to as the “spousal 

privileges”: 

1. a marital communications privilege that 

precludes examination during or after the 

marriage about confidential communica-

tions between the spouses that occurred 

during the marriage, without consent of 

the other person; and 

2. a testimonial privilege, which operates 

only during the marriage and precludes 

testimony by a witness-spouse without 

consent of the other spouse.55

To invoke spousal immunity, there must be 

a valid marriage at the time of the testimony. To 

invoke the marital communications privilege, 

there must be a valid marriage at the time of 

the communication.56

The importance of demonstrating a common 

law marriage in the context of spousal eviden-

tiary privileges is well-illustrated by Lucero. 

In that case, the defendant was convicted of 

attempted robbery and conspiracy to commit 

robbery of the elderly.57 Defendant appealed, 

arguing that the trial court erred in admitting 

the testimony of Trujillo, who claimed to be 

defendant’s common law wife.58 After outlining 

the legal standard for establishing a common 

law marriage discussed above, the Colorado 

Supreme Court remanded the case to the 

trial court to reconsider whether a common 

law marriage existed.59 If the trial court found 

that a common law marriage existed between 

defendant and Trujillo at the time she testified 

against him, the judgment of conviction would 

have to be reversed.60

Other Matters
The existence of a valid common law marriage 

also has significant implications with respect 

to insurance coverage, standing, entitlement 

to benefits, and various other issues.

For instance, in Valencia v. Northland In-

surance Co., plaintiff was struck and injured 

by a hit-and-run motorist and sought recovery 

under an insurance policy issued by the defen-

dant insurance company to plaintiff’s alleged 

common law husband.61 The policy provided 
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benefits to the insured, his wife, and his family 

in the event that any covered individual was 

injured by an uninsured motorist or a hit-and-

run automobile.62 The sole question at trial was 

whether plaintiff was the common law wife of the 

insured at the time of the accident and thereby 

entitled to benefits as a covered individual.63 

Considering the testimony of several witnesses 

and various documents in which plaintiff used 

her maiden name, the Court of Appeals answered 

the question in the negative.64

In Whitenhill v. Kaiser Permanente, plaintiffs 

alleged that defendants were negligent in failing 

to timely diagnose their daughter’s ovarian 

cancer.65 Defendants filed a motion for summary 

judgment, alleging that plaintiffs lacked standing 

under the Wrongful Death Act because the 

daughter left a surviving spouse.66 The Court, 

after considering conflicting affidavits from the 

parties regarding the Lucero factors, found that 

there was a genuine issue of material fact with 

respect to whether a common law marriage 

existed, thus precluding summary judgment.67

Demonstrating a valid common law marriage 

may also be a prerequisite for one spouse to 

receive benefits (e.g., health insurance) through 

the other spouse’s employment, or to receive 

government benefits. Individuals claiming Social 

Security or widows’ benefits under 42 USC § 402 

must prove that they are common law married 

according to the law of the state in which they 

reside. In a case applying Pennsylvania law, the 

court sided with a widow claiming Social Security 

benefits and lump sum death benefits where 

the couple exchanged wedding vows, resided 

together, raised a granddaughter together, and 

intended to be regarded as husband and wife, 

despite subsequent incidents in which the 

couple failed to identify themselves as married.68 

Similarly, in a case applying Alabama law, the 

court decided that the claimant was entitled to 

receive survivor’s benefits where the couple lived 

together continuously for over eight years and 

held themselves out to the public as husband and 

wife, regarded their relationship as a permanent 

union, and continued their relationship until 

the husband’s death, despite the facts that there 

were no actual words of assent and the claimant 

expressed doubt as to the legal validity of the 

relationship and had indicated that the couple 

planned to have a ceremonial marriage.69  

Conclusion
Common law marriage remains legal and viable 

in Colorado, despite the doctrine’s limited 

recognition by other states. The Colorado Su-

preme Court’s revised definition of common law 

marriage recognizes that marriage takes many 

forms and numerous factors may evidence its 

existence. Practitioners should be prepared 

to meet the Court’s evidentiary tests when 

asserting spousal rights in family law and all 

other proceedings in which spousal status is 

an issue.   
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W
hen two clients give informed 

consent for a lawyer to repre-

sent them notwithstanding a 

conflict of interest, and one 

client subsequently revokes the consent, may the 

lawyer continue to represent the non-revoking 

client? Under the Colorado Rules of Professional 

Conduct (Colo. RPC), the answer “depends on the 

circumstances.” Revocation of informed consent 

typically arises when (1) co-clients agree for a 

lawyer to represent them in the same matter, 

and (2) two clients agree to be represented by 

the same lawyer in unrelated matters. This article 

examines both scenarios and offers practical 

advice for addressing a revocation of consent.

Colo. RPC 1.7, Comment [21] 
When a concurrent conflict of interest arises 

among current clients, a lawyer may be able 

to cure the conflict and represent the clients, if 

“the lawyer reasonably believes that the lawyer 

will be able to provide competent and diligent 

representation to each affected client” and 

“each affected client gives informed consent, 

confirmed in writing.”1 But what happens if a 

lawyer cures the conflict of interest by obtaining 

informed consent from each affected client and 

one of them later revokes its consent?

Colo. RPC 1.7, Comment [21], “Revoking 

Consent,” which is identical to the comment to 

the corresponding ABA Model Rule,2 addresses 

this very question and states:

A client who has given consent to a conflict 

may revoke the consent and, like any other 

client, may terminate the lawyer’s repre-

sentation at any time. Whether revoking 

consent to the client’s own representation 

precludes the lawyer from continuing to 

represent other clients depends on the 

circumstances, including the nature of 

the conflict, whether the client revoked 

consent because of a material change in 

circumstances, the reasonable expectations 

of the other client and whether material 

detriment to the other clients or the lawyer 

would result.3

Thus, a client who has given informed 

consent to a conflict may revoke the consent.4 

But the effect of such a revocation is less clear. 

Usually, because informed consent is one 

of four conditions needed to cure a conflict 

of interest,5 when a client revokes informed 

consent, a lawyer is faced with a conflict of 

interest.6 If the conflict cannot be cured, in 

part because the revoking client refuses to 

give informed consent, the revoking client may 

terminate the lawyer’s representation, or the 

lawyer may have to withdraw from representing 

the revoking client even if the representation is 

not terminated. The termination or withdrawal, 

however, may not be enough to cure the conflict 

once the revoking client becomes a former 

client.7 So the question arises, can the revoking 

client preclude the lawyer from continuing to 

represent the other client(s)?  

Colo. RPC 1.7, Comment [21] states that 

the answer “depends on the circumstances,”8 

and it identifies five relevant considerations 

in assessing the consequences of revocation: 

1. “the nature of the conflict,” 

2. “whether the client revoked consent 

because of a material change in circum-

stances,” 

3. “the reasonable expectations of the other 

client,” 

4. whether material detriment to the other 

clients would result, and

5. whether material detriment to the lawyer 

would result.9 

The Restatement (Third) of the Law Governing 

Lawyers (Restatement) gives a similar answer, 

stating 

Revoking consent to the client’s own rep-

resentation, however, does not necessarily 

prevent the lawyer from continuing to rep-

resent other clients . . . . Whether the lawyer 

may continue the other representation 

This article explores a lawyer's duties when clients who have consented to a conflict of 
interest revoke their consent. It covers how such revocations affect lawyers and clients and 

discusses proactive measures practitioners can use to address potential revocations. 
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depends on whether the client was justified 

in revoking the consent (such as because 

of a material change in the factual basis on 

which the client originally gave informed 

consent) and whether material detriment 

to the other client or lawyer would result.10  

In a formal ethics opinion, the North Carolina 

State Bar followed the ABA Model Rules’ and 

the Restatement’s guidance closely, explaining 

that “[i]n the absence of specific language in the 

consent agreement addressing the effects of 

repudiation, a lawyer is not required to withdraw 

from representing one client if the other client 

revokes consent without good reason and an 

evaluation of the factors set out in comment 

[21] and the Restatement favors continued 

representation.”11  

Assessing the application of the Comment 

[21] considerations to determine whether a 

lawyer may continue to represent other clients 

following revocation of a client’s consent thus 

depends on the circumstances and requires a 

contextual exercise of professional judgment. In 

analyzing different circumstances and examples, 

Colorado lawyers should initially distinguish 

between different types of conflicts of interest 

for which clients may give and then revoke 

informed consent, because Comment [21]’s 

first factor is the “nature of the conflict.”

Revocation of Informed Consent to 
Conflicted Co-Client Representation
Suppose two clients with aligned interests 

agree that a lawyer may represent them as 

co-clients in a matter, but after the representation 

commences, a conflict of interest arises under 

Colo. RPC 1.7(a). Per Rule 1.7(b)(4), both clients 

are affected and would need to give informed 

consent, confirmed in writing, to continue the 

joint representation. If one client withholds 

consent, or if both clients initially consent but 

one later has a change of heart and revokes the 

consent, may the lawyer continue to represent 

the other co-client? 

The Restatement explains that the client’s 

consent to become a co-client “normally pre-

supposes that the co-clients will not develop 

seriously antagonistic positions.”12 If, however, 

“such antagonism develops, it might warrant 

revoking consent. If the conflict is subject to 

informed consent . . . , the lawyer must thereupon 

obtain renewed informed consent of the clients, 

now adequately informed of the change of 

circumstances”; but “[i]f the conflict is not con-

sentable, or the lawyer cannot obtain informed 

consent from the other client or decides not to 

proceed with the representation,”13 such that 

the revoking client becomes a former client, 

“the lawyer must withdraw from representing 

all affected clients adverse to any former client 

in the matter.”14 Thus, applying the “nature of 

the conflict” factor and the “material change 

in circumstances” factor, the lawyer would not 

be able to continue to represent the co-client. 

Similarly, a client who has given informed 

consent to be represented as a co-client would be 

justified in revoking the consent, and the lawyer 

would not be able to continue to represent the 

other co-client, if the lawyer failed to represent 

the revoking client with reasonable loyalty.15 

A client would also be justified in revoking 

consent, rendering the lawyer unable to continue 

representing the other co-client, if the co-client 

materially violated the express or implied terms 

of the consent, such as by disclosing the revoking 

client’s important confidential information to 

third persons without justification.16 In these cir-

cumstances, the co-client’s or lawyer’s improper 

behavior would constitute a material change in 

circumstances to the revoking client’s detriment 

and preclude the lawyer from continuing to 

represent the other co-client. 

In contrast, when there is no material 

change in circumstances and the other co-client 

reasonably expects the lawyer to continue to 

represent it, and the other co-client or the 

lawyer would suffer a material detriment, 

revocation of consent would not force the 

lawyer to withdraw from representing the other 

co-client.17 A material detriment might exist, 

for example, because the other co-client and 

the lawyer “might already have invested time, 

money, and effort in the representation”; the 

other co-client “might already have disclosed 

confidential information and developed a rela-

tionship of trust and confidence with the lawyer”; 

or the co-client relying on the consent “might 

reasonably have elected to forgo opportunities 

to take other action.”18 The Restatement offers 

the following illustration:

Clients A and B validly consent to Lawyer 

representing them jointly as co-defendants 

in a breach-of-contract action. On the eve of 

trial and after months of pretrial discovery 

on the part of all parties, Client A with-

draws consent to the joint representation 

for reasons not justified by the conduct of 

Lawyer or Client B and insists that Lawyer 

cease representing Client B. At this point it 

would be difficult and expensive for Client 

B to find separate representation for the 
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impending trial. Client A’s withdrawal of 

consent is ineffective to prevent the con-

tinuing representation of B in the absence of 

compelling considerations such as harmful 

disloyalty by Lawyer.19

While the Restatement’s analysis and illus-

trations focus on co-clients in litigation matters, 

revocation of informed consent may also come 

up in transactional matters.20 For example, in 

Van Kirk v. Miller, a seller and a buyer agreed 

on the principal terms of the sale of a sports bar, 

retained the same lawyer to represent them in 

a purchase and sales agreement, and waived 

the conflict of interest by giving informed 

consent.21 When a disagreement arose, the 

buyer terminated the lawyer and the lawyer 

continued to represent the seller in selling the 

bar to another buyer. The aggrieved former 

client sued the lawyer for legal malpractice. 

The Indiana Court of Appeals explained: “The 

gravamen of [buyer’s] argument is that it was 

improper for [lawyer] to continue to represent 

[seller] in the [] transaction because [buyer] 

terminated his relationship with [lawyer].”22  

Citing Indiana Professional Conduct Rule 1.7, 

Comment [21]’s factors, which are the same as 

those in the Colorado rule and its comments, the 

Van Kirk court rejected the buyer’s categorical 

argument, holding that “the propriety of such 

representation is based on the circumstances 

of the case and the nature of the conflict.”23 The 

court opined that the buyer’s termination of the 

lawyer-client relationship did not automatically 

revoke the buyer’s informed consent and there 

was no evidence that the buyer told the lawyer 

to stop representing the seller.24 In concluding 

that the lawyer’s continued representation 

of the seller was not improper, the court ex-

plained that the transactional nature of the 

joint representation and the lack of detriment 

to the former client—there was no evidence 

that the lawyer favored the seller during the 

dual representation25—supported allowing 

the lawyer to continue representing the seller.

Notably, the Restatement’s examples and il-

lustrations are relatively straightforward because 

they explore contexts in which Comment [21]’s 

factors all tend to point in the same direction, 

either suggesting that the lawyer could continue 

to represent the non-revoking co-client or 

indicating that the lawyer could not continue 

to do so. But what should a Colorado lawyer 

do in a hard case, where some Comment [21] 

factors point in one direction and others point 

in the opposite direction?

Those were the circumstances in R.O. v. 

Medalist Holdings.26 In that case, a law firm 

represented several co-defendants in a civil 

matter pursuant to joint representation and 

defense agreements. In a related criminal case, 

one of the defendants pleaded guilty; he then 

revoked his informed consent and demanded 

that the law firm withdraw from representing the 

other co-defendants in the civil case. The trial 

court, sua sponte, disqualified the law firm.27

The Washington Court of Appeals affirmed 

the disqualification, even though the law firm 

had represented one non-revoking co-defendant 

for years and the revocation occurred “close 

to trial[,] suggest[ing] that disqualification 

might result in a material detriment” to the 

non-revoking co-defendant.28 The appellate 

court explained that “a material change in 

circumstances can justify precluding a lawyer 

from representing a client when another client 

has revoked consent.”29 The court reasoned 

that the revoking client’s guilty plea was a 

material change of circumstances because the 

non-revoking co-defendant might wish to shift 

blame onto the revoking co-defendant; it thus 

upheld the law firm’s disqualification.30 

  The New York State Bar Association Ethics 

Committee examined a similarly complicated 

case in its Ethics Opinion 903,31 where co-de-

fendants Alpha and Beta gave their informed 

consent to representation by the inquiring 

attorney. Two years into the representation, 

Alpha changed its mind and revoked its informed 

consent. The attorney wished to withdraw 

from representing Alpha while continuing to 

represent Beta.  

The case was difficult because on the one 

hand, Alpha revoked its consent due to a ma-

terial change in circumstances: “At the time of 

the consent, Alpha and Beta had no differing 

interests and did not believe that any differing 

interests would develop later.”32 However, “after 

substantial discovery in the litigation, Alpha 

determined that its interests differed signifi-

cantly from Beta’s interests.”33 On the other 

hand, because Alpha revoked its consent two 

years after giving it, withdrawal would result in 

material detriment to Beta and the attorney.34

Although the ethics committee did not 

resolve this hard case, finding that it lacked 

“sufficient facts to evaluate all of these factors,”35 

it offered both guidance and practical advice for 

attorneys assessing the consequences of revoca-

tion of consent in co-client conflict-of-interest 

situations. It pointed out that in a co-client 

representation, when a lawyer wishes to with-

draw from representing the revoking client and 

continue representing the non-revoking client, 

the revoking client would become a former 

client to whom the lawyer would owe duties 

under New York Rule of Professional Conduct 

1.9(a), which is identical to Colo. RPC 1.9(a).36  

In Opinion 903’s case, New York Rules 1.9(a) 

and 1.16(a) would likely preclude the inquiring 

attorney from representing Beta in the same 

litigation because Beta’s interests are materially 

adverse to the interests of former client Alpha. 

The committee observed that “when differing 

interests arise during a common representa-

tion and prohibit a lawyer from continuing 

to represent both clients absent the informed 

consent of both clients, Rule 1.9(a) will prohibit 

the lawyer from opposing either client in the 

same matter, and the lawyer therefore must 

ordinarily drop both clients.”37 Thus, while 

the committee in Opinion 903 did not resolve 

the particular inquiry, it suggested that in 

co-client representations, when unexpected 

differing interests arise among co-clients and 

one co-client revokes its informed consent, the 

lawyer ordinarily cannot continue representing 

the non-revoking client, notwithstanding the 

non-revoking client’s reliance on the consent 

and the detriment to the non-revoking client 

from the lawyer’s withdrawal.

Sensing that this typical resolution would 

disappoint lawyers and non-revoking clients 

alike, the committee in Opinion 903 offered New 

York lawyers practical advice that also applies to 

Colorado practitioners. The committee explained 

that “an advance agreement can avoid many 

uncertainties surrounding a client’s revocation 

of consent to a multiple representation,” adding 

that “an advance agreement could specify 

whether a lawyer may continue to represent 
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either client after consent is revoked, and wheth-

er the lawyer may use or reveal confidential 

information obtained from the client who has 

revoked consent during the representation.”38  

Colorado lawyers representing co-clients 

likewise should consider specifying in advance 

the consequences of revocation, including 

whether the lawyer could continue to represent 

the non-revoking client. Indeed, the Colorado 

Bar Association Ethics Committee, in exploring 

ethical considerations in the joint representation 

of clients in Opinion 135, gave the same advice 

in passing, directly quoting Opinion 903:

It is prudent to consider expressly addressing 

in the retention agreement how the lawyer 

will proceed in the event an unresolved 

conflict arises from either developments in the 

matter or withdrawal of an earlier consent. 

In at least some circumstances, clients may, 

by advance or prospective waiver, provide 

informed consent to the lawyer’s continued 

representation of one of the previously jointly 

represented clients while the other client 

obtains separate counsel. . . . see also NY 

State Bar Assn. Eth. Op. 903, “Revocation 

of Consent to Conflict” (2012) (implying 

the validity of an advance agreement that 

specifies (1) whether a lawyer may continue 

to represent either client after the other 

client revokes its consent, and (2) whether 

the lawyer may use or reveal confidential 

information obtained from the client that 

has revoked consent).39

Revocation of Informed Consent 
to Conflicted Representation in 
Unrelated Matters
Suppose a prospective new client asks a lawyer 

to represent it. The lawyer runs a conflict check 

and determines that although the matters are 

unrelated, the new client’s matter triggers 

a conflict of interest because the opposing 

party is the lawyer’s existing client. Per Colo. 

RPC 1.7(b)(4), both clients are affected, and 

both would need to give informed consent, 

confirmed in writing. If the existing client 

provides informed consent but later has a 

change of heart and revokes the consent, can 

the lawyer continue representing the new client? 

The same five factors from Comment [21]—the 

nature of the conflict, any material change in 

circumstances, the reasonable expectations of 

the non-revoking client, any material detriment 

to the non-revoking client, and any material 

detriment to the lawyer—would determine the 

revocation’s consequences. 

The Restatement provides a helpful illustra-

tion in this context:

Client A, who consulted Lawyer about a tax 

question, gave informed advance consent to 

Lawyer’s representing any of Lawyer’s other 

clients against Client A in matters unrelated 

to Client A’s tax question. Client B, who had 

not theretofore been a client of Lawyer, 

wishes to retain Lawyer to file suit against 

Client A for personal injuries suffered in an 

automobile accident. After Lawyer informs 

Client B of the nature of Lawyer’s work for 

Client A, and the nature and risks presented 

by any conflict that might be produced, Client 

B consents to the conflict of interest. After 

Lawyer has undertaken substantial work 

in preparation of Client B’s case, Client A 

seeks to withdraw the advance consent 

for reasons not justified by the conduct of 

Lawyer or Client B. Even though Client A was 

Lawyer’s client before Client B was a client, 

the material detriment to both Lawyer and 

Client B would render Client A’s attempt to 

withdraw consent ineffective.40

This illustration presents a relatively easy 

case because it presupposes the lawyer and 

Client B did nothing to justify the revocation. 

Presumably, Client A simply had a tardy change 

of heart about allowing its own lawyer to be 

adverse to it in unrelated matters. 

Antelope Valley Groundwater Cases v. Los 

Angeles County Waterworks Dist. No. 40 further 

illustrates the balancing of Comment [21]’s 

factors. There, a client who gave its informed 

consent to the conflicted representation of 

another client subsequently terminated its law 
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firm, revoked its informed consent, demanded 

that the firm withdraw from representing the 

other client, and moved to disqualify the firm 

when it refused to withdraw.41 In construing the 

California Rules of Professional Conduct, the 

California Court of Appeals held that “[w]hen a 

client has made an informed decision to consent 

to an attorney’s concurrent representation 

of themselves as well as another client with 

potentially adverse interests, courts will not 

grant a subsequent motion to disqualify that 

attorney.”42 The court explained that the revoking 

client gave its initial informed consent to the 

conflicted representation with full knowledge of 

all relevant circumstances and waited 10 years 

before revoking its consent.43 Further, over that 

10-year period, the law firm represented the 

other client in extensive and prolonged litigation 

such that disqualifying it would have resulted 

in material detriment to the other client and 

the law firm.44  

By contrast, in the Alabama case Southern 

Visions, LLP v. Red Diamond, Inc., the court 

disqualified Red Diamond’s law firm, even 

though Red Diamond had given advance consent 

for the firm to be adverse to it in unrelated 

matters.45 The court reasoned in part that even 

if Red Diamond’s advance consent had been 

effective, Red Diamond promptly revoked its 

consent before the firm began representing 

Southern Visions in a matter adverse to Red 

Diamond. Once Red Diamond revoked its 

informed consent, the law firm was precluded 

from representing Southern Visions against Red 

Diamond.46 This ruling makes sense because, 

given the timely revocation, there was no ma-

terial detriment to Southern Visions or the law 

firm—a stark contrast to the 10-year delay in 

Antelope Valley.

On the other hand, the District of Columbia 

Bar Ethics Committee articulated a somewhat 

different standard for assessing the consequenc-

es of revocation and did not adopt all the ABA 

Model Rule 1.7, Comment [21] and Restatement 

factors. In D.C. Bar Ethics Opinion 317, although 

the committee stated that “we see the applicable 

standard as one that blends the approaches of 

the Restatement, the Model Rules,” and other 

law,47 it discounted the nature-of-the-conflict 

and material-change-of-circumstances factors.48 

Instead, it found that “[t]he principal issue, 

then, is reliance.”49  

The committee explained that “[i]f there has 

been detrimental reliance by the other client 

or the lawyer, the lawyer ordinarily should 

continue representing the other client.”50 It 

added: “Given that the lawyer’s acceptance 

of, and beginning work for, the other client 

. . . typically will constitute reliance,” a lawyer 

will rarely be precluded from representing the 

other client following revocation of a client’s 

informed consent.51 In terms of Comment [21], 

Opinion 317 prioritizes reliance by the other 

client—that is, “whether material detriment 

to the other clients . . . would result”—as the 

primary consideration in assessing the conse-

quences of revocation.52  

To the extent that Opinion 317 deviates from 

Colorado’s Comment [21], it offers little guidance 

to Colorado lawyers. Moreover, Opinion 317 does 

not mention that an earlier draft Restatement 

of the Law Governing Lawyers included similar 

language but was ultimately rejected by the 

American Law Institute.53 

Like the New York committee in Opinion 

309, the D.C. committee in Opinion 317 advised 

specifying the consequences of revocation in 

an advance agreement between the client and 

the lawyer. It opined that “[p]referably, the 

consequences of any change of heart should 

be addressed [in advance] when the waiver is 

granted.”54 The committee explained how that 

could be done: 

This can be done in the engagement letter, 

the communication in which the waiver is 

granted, or some other [preferably written] 

communication . . . between lawyer and cli-

ent. Such an agreement can address whether 

a client that changes its mind will have a right 

to continued representation by the lawyer 

and, if the lawyer is permitted to withdraw 

from representation of that client, whether 

the lawyer may continue representing the 

other clients who are involved.55  

The committee then provided a template 

agreement for D.C. lawyers to follow:

You have the right to repudiate this waiver 

should you later decide that it is no longer in 

your interest. Should the conflict addressed 

by the waiver be in existence or contemplated 

at that time, however, and should we or the 

other client(s) involved have acted in reliance 

on the waiver, we will have the right—and 

possibly the duty, under the applicable rules 

of professional conduct—to withdraw from 

representing you and (if permitted by such 

rules) to continue representing the other 

involved client(s) even though the other 

representation may be adverse to you.56

Colorado lawyers, however, should keep 

in mind the importance of context. While 

seeking an advance agreement regarding the 

consequences of revocation from co-clients will 

often make sense, seeking such an agreement 

from clients in unrelated matters might not. 

Sophisticated clients might reject the D.C. Bar’s 

template language and insist that even if the 

other client and the lawyer acted in reliance on 

the waiver, the lawyer still must withdraw from 

representing both clients following revocation 

of the consent by one of them. Moreover, even 

less sophisticated clients might insist on with-

drawal once the lawyer adequately explains the 

ramifications of revocation to them in obtaining 

their informed consent.57  

In other words, Opinion 317 advises using 

specific language to address the effects of 

repudiation because it assumes lawyers will 

usually get clients to agree to favorable language 

allowing lawyers to continue to represent the 

other client following revocation. However, 

without an advance agreement addressing 

the consequences of revocation, a lawyer is 

not required to withdraw from representing 

one client if the Comment [21] factors favor 

continued representation, so Colorado lawyers 

should carefully consider whether to seek an 

advance agreement. 

Notwithstanding its limited applicability in 

Colorado, Opinion 317 compellingly suggests 

that in assessing the circumstances of revocation, 

a relevant consideration should be the length 

of time between granting and revoking the 

informed consent. It highlights that “if some 

time has elapsed between the grant of the 

waiver and its revocation,” revocation would 

more likely result in material detriment to the 

other client or the lawyer.58 Therefore, the more 

time passes between granting and revoking the 

informed consent, the more likely it is that the 
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other client and lawyer would experience a 

material detriment.

Summing Up the Advice
Colo. RPC 1.7, Comment [21] states that a client 

who consents to a conflict may revoke the 

consent and, like any other client, terminate 

the lawyer’s representation at any time.59 Thus, 

a Colorado lawyer who relies on a client’s 

informed consent to represent a co-client or 

another client assumes a risk of revocation.60 

When two clients give informed consent to a 

conflict of interest and one subsequently revokes 

the consent, whether a lawyer may continue to 

represent the non-revoking client depends on 

the circumstances, “including the nature of the 

conflict, whether the client revoked consent 

because of a material change in circumstances, 

the reasonable expectations of the other client 

and whether material detriment to the other 

clients or the lawyer would result.”61

Revocation of informed consent usually 

arises when co-clients agree to be represented 

by a lawyer in the same matter, and when two 

clients agree to waive a conflict created when the 

lawyer’s representation of one client is adverse to 

the other in unrelated matters. When a conflict 

arises in the representation of co-clients in 

litigation, some courts and ethics opinions favor 

the material-change-in-circumstances factor, 

disallowing continued representation of the 

non-revoking co-client when the revocation was 

caused by a material change of circumstances, 

even if the non-revoking co-client and the 

attorney relied on the informed consent and 

would experience material detriment.62 If no 

material change of circumstances took place, 

however, and if the non-revoking client and the 

lawyer relied on the informed consent, the lawyer 

may continue to represent the non-revoking 

co-client. When the nature of the conflict is 

representation of co-clients in a transactional 

matter or representation of one client adverse 

to another client in unrelated matters, courts 

and ethics committees weigh the totality of the 

circumstances without favoring the change of 

circumstances factor. 

To minimize the risk of revocation of in-

formed consent, Colorado lawyers should 

consider expressly addressing in the retention 

agreement how the lawyer will proceed if a client 

revokes an earlier consent.63 Such an advance 

agreement can specify whether a lawyer may 

continue to represent either client after the 

other client revokes its consent, and whether the 

lawyer may use or reveal confidential informa-

tion obtained from the client that has revoked 

consent. But after a lawyer adequately explains 

revocation, some clients may insist that if they 

revoke their informed consent, even where the 

other client and the lawyer acted in reliance on 

the informed consent, the lawyer would have 

to withdraw from representing both clients. 

Finally, if a lawyer withdraws from representing 

either client because withdrawal is permitted 

or required, the lawyer must “take steps to the 

extent reasonably practicable” to protect the 

now-former client’s interests.64 

NOTES

1. Colo. RPC 1.7(b)(1) and (4). The conflicted 
representation also must not be prohibited 
by law and must “not involve the assertion 
of a claim by one client against another 
client represented by the lawyer in the same 
litigation.” Colo. RPC. 1.7(b)(2) and (3).
2. ABA Model Rule of Prof. Conduct 1.7, cmt. 
[21]. This article discusses other states’ ethics 
opinions that also apply the language of the 
Model Rule and comment [21]. 
3. Colo. RPC 1.7, cmt. [21].
4. See also Restatement (Third) of the Law 
Governing Lawyers (hereinafter Restatement) § 
122, cmt. f (Am. Law Inst. 2000) (“A client who 
has given informed consent to an otherwise 
conflicted representation may at any time 
revoke the consent.”).
5. Colo. RPC 1.7(b)(1)–(4).
6. An exception exists where the revoked 
informed consent was for a future conflict (see 
Colo. RPC 1.7, cmt. [22]) and the conflict has 
not materialized. 
7. See Colo. RPC 1.9(a).
8. Colo. RPC 1.7, cmt. [21].
9. Id. 
10. Restatement § 122, cmt. f.
11. N.C. State Bar, 2007 Formal Ethics Op. 11, 
“Lawyer’s Duties When Client Revokes Consent 
to Conflict” at 1 (2007).
12. Restatement § 122, cmt. f.
13. Id. 
14. Id.
15. Id.
16. Id. 
17. Id.
18. Id.
19. Id., Illustration 6.
20. Direct-adversity conflicts can arise in 
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A 
1988 Colorado Lawyer article by 

Fletcher Thomas covered the “lit-

tle-known” remedy of partition.1 

In the decades since, the remedy 

has come of age in Colorado. This article looks 

at how partition currently functions under 

CRS §§ 38-28-101 et seq., with a focus on real 

property divisions. 

Why Partition?
The Thomas article cited “estate distribution” 

as the most common use of partition at that 

time. But partitions today are useful in a variety 

of situations, given the relatively high prices 

in the current local housing market. As of 

December 2020, the average closing price for 

a detached residential property in the Denver 

metro area was $615,766 (with a median price 

at $513,000).2 Thus, commonly owned real and 

personal property, including joint ownership 

by non-married couples, families, and others 

who pooled resources to acquire property, can 

be divided effectively through partition, which 

allows an offset for the parties’ contributions 

toward such property.3  

History of Partitions
Partition actions have a long history, but they 

were not originally an action at common law 

like many other equitable proceedings.4 Rather, 

“(t)he remedy of the writ of partition was (first) 

made available to joint tenants and tenants in 

common by a statute in the reign of Henry VIII.”5 

It was only later that chancery courts (courts 

hearing cases of equity) assumed jurisdiction.6 

Today, “[a] partition action is an equitable 

proceeding that is governed by statute” at CRS 

§§ 38-28-101 et seq.7 This history indicates the 

long-standing need of joint owners to resolve 

disputes regarding their joint ownership. 

Partition Actions
Partition is an action “for the division and 

partition of real or personal property or interest 

therein . . . maintained by any person having an 

interest in such property.”8 Accordingly, partition 

actions are suitable for dividing real property, 

personal property, and interests9 associated 

with such ownership. But partition is used 

almost exclusively to divide joint ownership 

of real property because real property disputes 

generally involve higher amounts in controversy 

relative to personal property disputes. 

In addition to what a partition is, it is helpful 

to understand what it is not. Partition is not a 

claim for determining ownership in a specific 

piece of property; that is accomplished through 

This article discusses the nuts and bolts of partition actions under CRS §§ 38-28-101 et seq. 

Partition 
Comes of Age 

BY  JAY  PIC K A R D
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declaratory judgment, quiet title, permanent 

orders, or other similarly situated proceedings. 

It also does not resolve claims for civil theft, 

conversion, rent, unjust enrichment, prom-

issory estoppel, ouster, constructive eviction, 

or replevin. To resolve such claims, the best 

practice is to plead them as separate causes 

of action in addition to the partition claim.

The Parties
The parties to a partition action must include 

all title owners. It is common practice to also 

include all lenders, lien and easement holders, 

creditors, holders of a transcript of judgment 

secured on the party, and those similarly situ-

ated who carry any “interest” in the property, 

such as a life estate holder or remainderman. 

It is advisable to order a title report and a 

litigation guarantee before commencing a 

partition action. 

As to estates, the personal representative 

is an indispensable party,10 but the individual 

beneficiaries are not. Mortgage holders are 

typically a named party initially or otherwise 

included as an indispensable party. There is 

limited case law that contemplates the possi-

bility that a mortgage holder would not be an 

indispensable party if its interests would not 

be impacted by the partition action.11 Mortgage 

holders may contact initiating counsel upon 

filing even when they are not named in the suit, 

so the best practice is to include the mortgage 

holders and work for the efficient disposition 

of their interests. Further, when including 

mortgage holders, it is best to stipulate early 

on to the security of their interests. This helps 

mortgage holders avoid unnecessary attorney 

fees and consequently shields clients who may 

be responsible for those fees under the terms 

of most standard forms of deeds of trust.  

When filing a partition action, it is prudent to 

also consider recording a notice of lis pendens 

in the county clerk and recorder’s office. A 

lis pendens is proper for any civil action that 

“affects title to real property” and gives notice 

to prospective purchasers.12 

     

Defenses 
The case law limits defenses in partition actions 

to (1) waiver by contract or other restrictions 

(e.g., restrictions in deeds, homeowners’ as-

sociation declarations, or deeds of trust);13 (2) 

non-contemporaneous interests (e.g., life estates 

and remainder interests);14 and (3) claims for a 

homestead exemption.15 While these defenses 

seem narrow, the defense of waiver may have a 

broad application, considering it can be either 

express or implied.16  

Although partition is still referred to as an 

equitable proceeding, courts are surprisingly 

reluctant to deny a partition under equitable 

defenses (e.g., unclean hands, estoppel, or hard-

ship17), often citing that “the right to partition is 

absolute.”18 Procedurally, the equitable nature 

of partition actions means they are tried to a 

judge rather than a jury, though a judge may 

appoint an advisory jury as in other equitable 

proceedings.19

In addition to the case law defenses, one 

more “defense”—which is more of a caveat—

exists to the “absolute” right to partition: a 

previous dissolution of marriage between the 

parties. The law on this topic is set forth in 

Wilson v. Prentiss, which held that a party to a 

dissolution of marriage proceeding “may seek 

statutory partition after the entry of the final 

dissolution decree, but that the partition order 

must not conflict with explicit provisions of the 

decree.”20 Wilson  addressed a previous ruling on 

this topic in Harrod v. Harrod, where the court 

stated, “[w]hile the parties in a divorce action 

may agree to the formal partition of marital 

property as the form of final settlement of their 

financial obligations, a partition action may not 

be imposed by one of the marriage partners 

upon the other following a divorce.”21 Wilson 

identified this language as dicta because Harrod 

involved a dissolution and a partition action 

that were brought contemporaneously, not a 

separate partition action following a divorce.22   

When bringing a partition action post-dis-

solution, practitioners should also consider 

either an alternative or contemporaneous CRCP 

60 motion to set aside or modify the decree, 

depending on whether the property at issue 

was wholly, partially, or not at all addressed 

in the decree.

  

Partition “In Kind” 
versus Partition “By Sale”
There are two paths to divide property in par-

tition, “in kind” and “by sale.” In Colorado, 

“partition in kind is favored over partition by 

sale, and the former should be ordered unless 

doing so would result in manifest prejudice to 

the parties.”23 “Manifest prejudice may be shown 

when either (1) the physical characteristics of 

the land make it impracticable to divide into 

parts that correspond to the parties’ respective 

interests; or (2) the value of the whole parcel is 

materially greater than the sum of its parts.”24 

Essentially, “manifest prejudice” means that 

any possible property division would not work 

toward the goal of fairness for the situation. 

Historically, situations where the physical 

characteristics of the land were so unique 

that they could not be divided equitably in 

relationship to the parties’ interests were 

deemed to be manifestly prejudicial, and the 

property had to be sold. But in McNamara v. 

Mossman, the Colorado Supreme Court held that 

“
In Colorado, 

‘partition in kind 
is favored over 

partition by sale, and 
the former should be 
ordered unless doing 

so would result in 
manifest prejudice 

to the parties.’

”
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partition in kind would be appropriate where 

such separation was based on each parcel’s 

value, even where the physical characteristics 

were not conducive to equitable division. In 

practice, however, even though a commissioner 

or the court might deem a valuation equal, 

parties often do not want to agree with this, 

so practitioners should preserve the ability 

to seek division by sale to best protect their 

client’s interests. 

It may be possible to determine at the outset 

that a property cannot be divided in kind due 

to zoning ordinances, other local land use 

restrictions, or the inherent nature of the real 

property (e.g., residential property).25  

Martinez v. Martinez governs partitions by 

sale and provides that if the court finds that 

manifest prejudice would result from a partition 

in kind, it must divide the parties’ interests, and 

then “to reach an equitable result, compute the 

contribution of each tenant.”26 Where courts 

have deviated even slightly from this formula 

the cases have consistently been remanded 

with orders to follow the formula expressly.27 

The result is that partition actions are in fact 

less like actions in equity, which generally allow 

courts more flexibility, and more like actions in 

law, which require strict adherence to statutes 

and precedent. 

As an alternative to sale, or perhaps a caveat 

to sale, there is authority permitting a party 

to purchase the other party’s interest in the 

property under a first right of refusal.28 However, 

no authority affirmatively requires either party 

to buy out the other party. 

Accounting for Contributions   
Under Martinez, the directives are clear: The 

court must sever the unity of possession but 

cannot create new interests in the property 

between co-owners.29 In practice, this means 

that the court first assigns a value to the property 

and then allocates such value between the 

co-owners in proportion to their title inter-

ests. For example, if two parties were listed as 

co-tenants,30 each would have an undivided 

one-half interest in the property absent an 

agreement otherwise between them. Next, the 

court performs an accounting of each parties’ 

respective contributions toward the property, 

such as for acquiring the property and paying 

taxes, to reach an equitable result.31  Courts 

may also “create easements to facilitate the 

equitable division of the property.”32 Courts and 

practitioners have gone awry when they invert 

this process and begin by taking each parties’ 

respective contributions and then assigning a 

relative ownership percentage based on these 

contributions. 

To illustrate application of the Martinez rule, 

assume the parties are each co-tenants with an 

undivided one-half interest where the plaintiff 

contributed $80,000 and the defendant $20,000 

to acquire the property. It would be improper 

for the court to allocate 80% ownership to the 

plaintiff and 20% ownership to the defendant. 

Rather, the court must first assess half of the 

property’s value to each party and then offset 

their contributions. While the proper calculation 

would actually result in the same 80% to 20% 

allocation of interests in this hypothetical where 

the property had $100,000 in equity, the methods 

become disparate as the equity amount varies 

from the contributions. For example, assuming 

instead that there is $200,000 in equity in the 

property, the plaintiff’s interests are properly 

calculated as half the equity in the property 

($100,000) plus half of the plaintiff’s contri-

bution ($80,000÷2=$40,000) minus half of the 

defendant’s contribution ($20,000÷2=$10,000). 

Thus, the plaintiff’s resulting interest is $130,000 

($100,000+$40,000-$10,000), and the defen-

dant’s interest is $70,000 ($100,000+$10,000-

$40,000). 

In contrast, had the court simply allocated 

an 80/20 percentage split, the plaintiff’s interest 

would be $160,000 and the defendant’s interest 

would be $40,000. So under Martinez, the parties 

equally share in the growth of the equity in 

the property in proportion to their respective 

interests regardless of their contributions during 

the period of ownership. 

The debate in partition actions usually 

centers around what qualifies as a “contribu-

tion.” Contributions include down payments 

on the property33 and property improvements 

(referred to in the case law as “enhancements”). 

The value credited for an improvement is the 

amount that the enhancement increased the 

value of the property;34 it is not the amount of 

money expended for the enhancement. Con-

sequently, proof of payment toward a property 

enhancement is only relevant to prove which 

party contributed toward the enhancement. The 

actual amount of such payment is irrelevant. 

Further, authority exists for counting pay-

ments toward encumbrances on the property 

“
Under Martinez, the 
directives are clear: 

The court must sever 
the unity of possession 

but cannot create 
new interests in the 

property between co-
owners.  In practice, 
this means that the 
court first assigns a 

value to the property 
and then allocates 

such value between 
the co-owners in 

proportion to their 
title interests.

”
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as a party’s contribution.35  But courts disagree 

about counting payments toward the interest 

portion of a mortgage payment as a contribu-

tion. One approach reasons that if the mortgage 

is in both parties’ names or both parties agreed 

to share in the expense of the mortgage, when 

one party pays the mortgage, the payment 

benefits the other party. The idea is that both 

parties agreed the mortgage was a necessary 

expense for the acquisition and maintenance 

of the property, so both are equally obligated 

for the expense. Accordingly, when one party 

bears the full burden of the expense, that party 

should be credited. This theory is supported by 

case law crediting a party with a contribution 

where one tenant paid an encumbrance on the 

estate and the court’s authority to apportion any 

lien among the parties under CRS § 38-28-110.36  

The other approach reasons that the pay-

ments toward interest do not result in an equity 

increase and therefore should not count toward 

a party’s contribution. This approach is more 

viable when one party makes the full mortgage 

payment for a long period of time. That party’s 

resulting contribution can be so great that the 

Martinez calculation could result in negative 

equity in the other party. While this position 

is not supported by case law, consideration 

of the equities would seemingly disfavor any 

calculation that would result in a negative 

contribution.

As to third party rent for use of a property, if 

one tenant receives such rent to the exclusion 

of the other tenant, the court will make an 

accounting of the rents.37 On the other hand, 

rent between co-tenants is not generally allowed 

absent an agreement or proof of an ouster.38 

As to other miscellaneous expenses, 

payments for homeowners’ association dues 

may count toward a party’s contribution 

when viewed as the payment of a potential 

encumbrance on the property, such as taxes 

or assessments, though no appellate authority 

exists on this point. Payment toward the basic 

upkeep of the property for energy and water 

bills could also possibly count toward a party’s 

contribution based on the theory that such 

expenses prevented liens against the property. 

However, arguments for counting expenses 

such as cable TV, internet, moving expenses, 

groceries, or other gifts or transfers between the 

parties will not likely be successful because their 

character differs from payments of potential 

encumbrances on the property. 

Accomplishing the Sale
A court order to partition by sale must also 

address how to sell the property. Colorado 

has consistently granted the party residing at 

the property the opportunity to purchase the 

property at the decreed price.39 The partition 

statute contemplates the appointment of “one 

or more disinterested commissioners”40 to 

handle the sale. The Thomas article explains the 

process when a commissioner is appointed.41 

Most parties are willing to agree on a real estate 

broker and terms and conditions of sale to avoid 

the cost and complexity of a commissioner. 

Family law practitioners are usually more 

willing to agree to a broker with minimal addi-

tional terms surrounding the sale (real estate 

practitioners often insist on a receiver or special 

master). They typically appoint a broker, agree 

on a sale price and forced acceptance if the 

offer comes back within (x)% of the price, and 

appoint an arbitrator to resolve any disputes 

along the way. Real estate practitioners tend to 

follow this procedure as well but also negotiate 

the terms and conditions of the specific listing 

agreement. Regardless of which approach 

is taken, an arbitrator is useful for deciding 

relatively minor issues without going back 

to court. 

Of course, the parties incur additional 

third-party expenses when using commis-

sioners, brokers, and arbitrators.42 Because 

these transactional costs will cut into sale 

proceeds, they should be considered as part 

of the settlement discussions and risk analysis.

Other Property Interests
As stated above, partition is available for other 

kinds of interests in addition to those in real 

property. For example, membership interests in 

a limited liability company (LLC) are typically 

deemed the personal property of the member.43 

However, there is no unity of possession for LLC 

interests, so it can be argued that such interests 

cannot be partitioned. This argument has been 

supported in other jurisdictions.44

LLC membership interests in Colorado are 

often identified as percentages, which arguably 

would support partition of those interests. There 

is no Colorado appellate authority directly on 

point, but the district court in Gagne v. Paula 

Knaus Academy Park denied a request for 

partition of LLC interests, primarily citing the 

Colorado Limited Liability Company Act, CRS § 

7-80-702(1), among other reasons.45 The primary 

barrier for partitioning most LLC interests is 

the waiver of partition found in typical LLC 

operating agreements. 

With regard to partitioning partnership 

assets, there is no binding precedent in Colo-

rado, but courts in other states have tackled it:

To the extent that the court determines that 

the provisions of the partition statutes are 

a suitable remedy, such provisions may be 

applied in a proceeding for partnership 

accounting and dissolution, or in an ac-

tion for partition of partnership property, 

where the rights of unsecured creditors 

of the partnership will not be prejudiced. 

Accordingly, property of a partnership may 

be partitioned in a partnership accounting 

even though the property is held in the name 

of one partner.46 

Further, 

an action by a partner against a copartner for 

the partition of partnership real estate will 

not lie until the creditors of the partnership 

have been paid and the interests of the 

partners adjusted. The same rule applies to 

personal property of the partnership. The 

judgment in an action between partners 

may award a partition of partnership real 

property.47

When partitioning personal property, a 

practitioner’s best argument will be based on 

who paid for the item. If a single party paid for 

the item, the other party must prove that the 

property was gifted to him or her. Because most 

personal property is not titled, joint ownership 

may be a subject matter jurisdiction bar to 

most claims for partition of personal property. 

Practice Pointers
It’s common for practitioners and litigants to 

get lost in the weeds about what really matters 

in a partition action.48 Practitioners should 
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pay attention to their ultimate duties in a 

partition action; it is not enough to simply file 

a complaint. Practitioners must be prepared 

to show the court:

 ■ valuations, 

 ■ ownership verifications, 

 ■ full accountings of contributions made, 

 ■ accurate calculations,

 ■ expert opinions to support the above 

facts when necessary, and

 ■ arguments to support or reject partition 

in kind or by sale. 

As with any other case, prepared prac-

titioners will best guide the court toward a 

favorable decision for the client. Better yet, 

proper preparation can help clients reach a 

settlement out of court and avoid the many 

uncertainties that a trial entails.

Conclusion
Partition actions have become more prevalent 

in recent years, though appellate authority 

on partition actions remains thin. Despite 

its equitable nature, partition resembles an 

action at law by requiring strict adherence 

to the Martinez formula and not recognizing 

common equitable defenses. 

Practitioners handling partitions should 

consider whether they are dealing with a par-

tition in kind or by sale and devote their case 

preparation to identifying and proving their 

client’s specific contributions. Sales should be 

handled in the most cost expedient manner 

available. Finally, partition of interests other 

than those in real property may or may not be 

feasible depending on whether the particular 

interest involves a unity of possession. 
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This article discusses potential trustee liability for investment decisions under 
evolving court interpretations of the Securities Litigation Uniform Standards Act. 

S
ince 1998, federal law has barred class 

action lawsuits for claims shown to 

have a connection with an investment 

activity.1 Most trustee activities could 

be construed to have a connection with an 

investment activity. Accordingly, trustees have 

felt relatively safe from class action claims 

brought by aggrieved beneficiaries. However, 

courts are increasingly recognizing a theory 

that abrogates federal law preemption of class 

action certification for cases involving invest-

ment-related actions against trustees. This trend 

in court decisions exposes trustees to increased 

risk of class action liability for a wide range of 

activities. 

Securities Litigation 
Uniform Standards Act 
Section 10(b) of the Securities Exchange Act 

(Securities Act) makes it “unlawful for any 

person . . . [t]o use or employ, in connection 

with the purchase or sale of any security . . . any 

manipulative or deceptive device or contrivance 

in contravention of such rules and regulations 

as the [Securities and Exchange Commission] 

may prescribe. . . .” The Securities Exchange 

Commission (SEC) promulgated Rule 10b-5, 

which broadly prohibits any deceptive device 

or fraud “in connection with the purchase or 

sale of any security.”2 The US Supreme Court has 

stated that Section 10(b) should be construed 

“not technically and restrictively, but flexibly, to 

effectuate its remedial purposes.”3 Section 10(b) 

does not directly address class action lawsuits, 

but decisions interpreting it were initially used by 

courts when analyzing class action certification 

requests under subsequently enacted federal 

preemption legislation.4 

In 1995, Congress passed the Private Se-

curities Litigation Reform Act (Reform Act) 

to make securities fraud pleading standards 

more stringent.5 To circumvent these stringent 

pleading standards, plaintiffs’ attorneys began 

filing class actions in state court based on state 

law or common law. Congress addressed this 

unintended federal flight in 1998 by enacting 

the Securities Litigation Uniform Standards Act 

(SLUSA)6 to provide that no covered class action 

(i.e., one in which damages are sought on behalf 

of more than 50 people) based on state law may 

be maintained in any court by any private party 

alleging misrepresentation or manipulation 

“in connection with the purchase or sale of” a 

security covered by the Securities Act.7 Under 

15 USC 77r(b), a covered security is a security 

that is listed or eligible to be listed on a national 

securities exchange. After SLUSA’s enactment, 

the key focus in determining eligibility for class 

action certification for many investment-related 

claims has been interpreting which activities 

are “in connection with the purchase or sale 

of” a covered security. 

Evolving SLUSA Case Law
In Securities and Exchange Commission v. 

Zandford, the US Supreme Court interpreted 

the Section 10(b) coverage requirement that 

actions must be in connection with the purchase 

or sale of a security.8 In Zandford, an elderly client 

opened a joint account for the client and the 

client’s disabled daughter. The broker promised 

to invest the account in a conservative manner. 

The client gave the broker discretion to manage 

the account and provided the broker a power 

of attorney to engage in securities transactions 

without receiving prior consent. When the 

client died four years later, the account was 

depleted. A routine government audit revealed 

that the broker had transferred money from 

the client’s account to individual accounts in 

the broker’s name. The broker argued that his 

actions involved the misappropriation of funds 

and therefore were not in connection with 

the purchase or sale of a security. The Court 

disagreed, finding that the sale of securities and 

breach of fiduciary duty coincided and thus were 

“in connection” with the sale of securities and 

covered by Section 10(b).9 

In Merrill Lynch, Pierce, Fenner & Smith, 

Inc. v. Dabit, a former stockbroker at Merrill 
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Lynch, Pierce, Fenner & Smith, Inc. (Merrill 

Lynch) brought a class action against Merrill 

Lynch alleging that it had defrauded brokers 

by deceptively inflating stock prices, causing 

the brokers to hold onto stocks they otherwise 

would have sold.10 Dabit filed the class action 

in US district court based on federal diversity 

jurisdiction and Oklahoma state law.

Merrill Lynch argued that SLUSA preempt-

ed Dabit’s suit, and therefore it could not be 

brought under state law as a class action. Dabit 

argued that the suit alleged misrepresentation 

concerning only the holding of stocks, rather 

than buying or selling stocks, which was be-

yond SLUSA’s scope. The District Court for the 

Southern District of New York ruled for Merrill 

Lynch, finding SLUSA’s language broad enough 

to include suits such as Dabit’s.11 The Second 

Circuit Court of Appeals reversed, holding that 

suits by stockholders are distinct from suits by 

stock sellers and purchasers and that SLUSA 

was meant to preempt only the latter.12

The US Supreme Court took up the case. 

The key issue was whether SLUSA preempted 

class action securities fraud suits brought under 

state law alleging that misleading statements or 

omissions induced brokers to hold securities 

rather than to sell or purchase them.13 In an 

8-to-0 decision (Justice Alito did not participate), 

the Court adopted a broad reading of SLUSA 

that “holder” class actions such as Dabit’s are 

“in connection with the purchase or sale” of 

a security and therefore are preempted by 

SLUSA.14 The Court reasoned that Congress must 

have been aware of SLUSA’s broad application 

and such interpretation is consistent with the 

law’s stated purpose.15 The Court found that for 

purposes of SLUSA preemption, the distinction 

between sellers, purchasers, and holders “is 

irrelevant.”16 The Court further found that SLUSA 

precludes class action certification for an action 

that merely “coincides” with the purchase or 

sale of a security.17

After Dabit, two cases denied class action 

certification against trustees based on SLUSA 

preclusion, Siepel v. Bank of America, NA, and 

Segal v. Fifth Third Bank, N.A. Both involved 

bank trustees that had invested trust accounts in 

mutual funds owned or affiliated with the banks 

(“proprietary funds”) rather than in third party 

mutual funds that allegedly performed better. 

The cases were based on state law fraud claims. 

Relying on Dabit’s finding that class actions 

based on fraud that merely “coincide” with the 

purchase or sale of a security are precluded 

by SLUSA, both courts denied class action 

certification.18   

Two noteworthy cases allowed class actions 

to proceed. First, in Chadbourne & Parke LLP v. 

Troice, Allen Stanford (Stanford) and Stanford 

International Bank offered fixed return cer-

tificates of deposit (CDs), which are typically 

non-covered securities, claiming that the investor 

money would be invested in covered securities 

that would back the CDs.19 But Stanford was 

operating a Ponzi scheme and using the money 

for personal expenses. Plaintiffs filed a class 

action against law firms that represented Stanford 

and third-party investment firms that sold CDs 

on his behalf. Defendants moved to dismiss 

the complaints, arguing that the securities 

supposedly backing the CDs were covered 

securities, so SLUSA barred a class action.20 

The Court stated that fraud must be material 

to a purchase or sale transaction involving a 

covered security, not an uncovered security (e.g., 

CDs).21 Additionally, the Court noted that in all 

cases of which it was aware, SLUSA preemption 

was applied to situations where victims had or 

had tried to obtain an ownership in covered se-

curities.22 The victims in Troice, however, owned 

uncovered securities. The Court also stated that 

SLUSA preemption only applies to fraudulent 

transactions involving covered securities when 

the fraud is material to someone other than the 

fraudster.23 The ultimate holding in Troice was 

that any fraud regarding the nonexistent covered 

securities that were supposed to back the CDs 

was merely incidental to the victims’ purchase 

of non-covered securities (i.e., Stanford’s CDs) 

and SLUSA preemption did not apply.24   

Henderson v. Bank of New York Mellon 

Corp. involved an attempt to pursue a class 

action against a bank acting in its capacity as 

trustee.25 Plaintiffs alleged that defendant, as 

trustee, invested clients in poorly performing 

and low-rated funds owned by Bank of New 

York Mellon Corp. and its affiliates rather than 

investing in better performing non-proprietary 

funds. The district court held that after Troice, a 

mere coincidental connection between alleged 

fraud and a covered security no longer supported 

SLUSA preemption. The court denied defendant’s 

motion to dismiss the lawsuit based on SLUSA 

preemption. The parties settled in 2019. 

Banks v. Northern Trust
Against this backdrop, the Ninth Circuit Court of 

Appeals decided Banks v. Northern Trust Corp., 

in which Banks, the trust beneficiary, alleged 

that Northern Trust, in its capacity as trustee, 

invested in poorly performing mutual funds 

that were affiliated with Northern Trust rather 

than seeking to invest in better performing 

non-affiliated funds.26 Banks also alleged that 

Northern Trust charged excessive fees for internal 

trust tax return preparation. Northern Trust 

argued that SLUSA barred these claims. 

Banks argued that the materiality prerequisite 

for the “in connection” requirement did not 

exist because (1) as a mere beneficiary of an 

irrevocable trust, she had no ability to decide 

whether to purchase or sell securities for the 

trust; and (2) Northern Trust, rather than the 

trust beneficiaries, had control over the decision 

to purchase or sell securities for the trust. Given 

this fact, Banks argued that the fraudulent actions 

would only be material to the fraudster itself (i.e., 

Northern Trust) and class action certification 

was appropriate. 

Citing Zandford, Northern Trust countered 

that its actions as trustee were no different than 

the actions of an agent and should be considered 

“in connection” with the purchase or sale of 

a security.27 Northern Trust also cited Dabit, 

Siepel, and Segal to support its argument that 

fraud that merely “coincides” with the purchase 

or sale of securities results in SLUSA preclusion. 

The Ninth Circuit framed the case as an 

issue of first impression: “whether allegations 

concerning a trustee’s imprudent investments 

constitute activity ‘in connection with’ the 

purchase or sale of securities when those al-

legations are brought by the beneficiaries of 

an irrevocable trust.”28 In addressing Northern 

Trust’s agency argument, the Ninth Circuit 

analyzed the differences between agents and 

trustees, explaining that agents are controlled 

by principals who direct and control the agent.29 

Conversely, beneficiaries of an irrevocable 
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trust have no control over the trustee’s actions 

and cannot unilaterally direct the trustee with 

respect to investments.30 The Ninth Circuit held 

that there was no fraud with respect to the trust 

beneficiary “in connection” with the “purchase 

or sale of a covered security” because Banks 

had no ability to direct or otherwise compel 

investment decisions.31 

The Ninth Circuit acknowledged that under 

Dabit, alleged fraud that coincides with a se-

curities transaction meets the “in connection” 

requirement for SLUSA preemption but added 

that Troice clarified Dabit and required the 

fraud to be material to the decision to buy 

or sell a security to meet the “in connection” 

requirement.32 Further, under Troice, fraud 

must be material to someone other than the 

fraudster to qualify as “in connection” with the 

purchase or sale of a covered security.33 The 

Ninth Circuit held that Northern Trust was the 

only party with authority to trade based on the 

fraudulent activity, and because it was also the 

“fraudster,” SLUSA preemption did not apply 

under Troice.34 The dismissal of the putative 

class action was reversed and the case was 

remanded for further proceedings. 

What About Discretionary Investment 
Authority?
The successful class action certifications cited 

above involve trustees with full investment 

authority rather than simply discretionary 

investment authority. But a recent opinion 

marks, to the authors’ knowledge, the first 

class action certification for investments into 

proprietary funds by individual investors who 

provided their investment advisor with discre-

tionary investment authority. On June 7, 2021, 

the US District Court for the Western District 

of Pennsylvania denied, in part, a motion to 

dismiss the class action complaint against 

Bank of New York Mellon Corp. and Bank New 

York Mellon, N.A.35 Notably, the court rejected 

defendants’ contention that SLUSA precluded 

the class claims from moving forward, and it 

sustained plaintiffs’ breach of contract and 

consumer claims. Although the court granted 

the motion to dismiss the breach of fiduciary 

duty and negligence claims, it did so without 

prejudice. 

Trustee Liability in Colorado 
Neither Henderson nor Banks are binding law 

in Colorado. Nonetheless, they support the 

proposition that SLUSA class action preemption 

does not apply when a trustee invests trust 

assets in its own proprietary funds.36 Henderson 

was ultimately settled in 2019, preventing 

adjudication of whether a breach of loyalty 

or breach of fiduciary duty occurs when a 

trustee uses its own proprietary funds as trust 

investments. Banks remains pending, and the 

preliminary issue of whether SLUSA barred 

the claim as a class action was only recently 

decided. Nevertheless, it is clear that trustees 

may have reason to no longer feel confident in 

claiming their actions relate to their investment 

activities and are, therefore, not subject to 

class action liability under SLUSA. This leaves 

open what actions give rise to trustee liability 

when trustees invest and manage trust assets in 

Colorado. State statutes provide some guidance 

in answering this question. 

Colorado’s Uniform Trust Code (CUTC) states 

that pursuant to its duty of loyalty, the trustee 

must act in the best interests of trust beneficia-

ries.37 The CUTC simultaneously provides a layer 

of protection for trustees when investing and 

managing trust assets by stating that a conflict 

of interest should not be presumed when a 

trustee invests in funds in which the trustee or 

its affiliate has an interest.38 This may appear 

to operate as a safe harbor for trustees with a 

potential conflict of interest, but the CUTC also 

requires a trustee to comply with Colorado’s 

Uniform Prudent Investor Act (CUPIA).39    

CUPIA’s prudent investor rule requires 

trustees to invest and manage trust assets using 

reasonable care, skill, and caution in confor-

mance with the trustee’s duty of loyalty.40 The 

rule also discusses the dangers of self-dealing.41 

To comply with the duty of loyalty, a trustee 

“may only incur costs that are appropriate and 

reasonable in relation to the assets, the purposes 

of the trust, and the skills of the trustee.”42 In 

addition to implementing a strategy focused 

on total return, the rule states that cost min-

imization is a key component when investing 

and managing trust assets.43 To minimize costs, 

a trustee must compare costs among similar 

investment options being considered for a trust 

portfolio.44 Therefore, trustees must select an 

investment portfolio that yields the best returns 

at the lowest cost.45 Trustees who follow the 

CUTC and CUPIA have a liability shield. 

Proprietary Investments
Colorado law does not prohibit trustee use 

of proprietary funds, but investments must 

be in the trust beneficiaries’ best interests. In 

determining beneficiaries’ best interests, the 
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trustee must evaluate both the performance 

and cost of using proprietary funds relative to 

investing in non-affiliated funds. Based on the 

CUTC and prudent investor rule, it appears 

that a trustee violates its fiduciary duty if it uses 

proprietary funds and the returns underperform 

non-affiliated funds or if the cost of using 

proprietary funds exceeds the additional 

benefit, if any, realized from the use of such 

proprietary funds. Where the use of proprietary 

funds results in both underperformance and 

additional cost, a case for trustee liability 

appears viable. 

Other Proprietary Services 
Banks touched on proprietary trustee tax 

preparation services that were alleged to be 

violations of fiduciary duty, though the main 

focus of the case was whether class action 

certification was warranted due to the trustee’s 

use of proprietary funds. Regardless, the trend 

away from SLUSA preemption for trustees raises 

whether other proprietary trustee services, 

including tax preparation, oil and gas manage-

ment, real estate management services, and 

management of closely held business assets 

could result in trustee liability. 

Tax Preparation Fees
One of the allegations in Banks was that North-

ern Trust had transformed its tax services 

to create a new profit center for the bank by 

charging an additional $900 annually to prepare 

the trust tax returns.46 Previously, Northern 

Trust’s trust tax return preparation fee had 

allegedly been part of the standard trustee fee 

assessed against trust assets.47 While an annual 

trust tax return preparation fee of $900 is not 

excessive per se, if Northern Trust switched 

from including this fee as part of the standard 

trustee fee to charging it as an additional fee, 

it could have potential liability. 

In Henderson v. Bank of New York Mellon, 

N.A., plaintiffs alleged that Bank of New York 

Mellon, N.A. (BNY Mellon), as trustee, started 

using an outside tax firm to prepare its trust 

tax returns and passed to the trust the cost of 

the outside tax preparer and a mark-up fee.48 

The court certified the case as a class action.49 

BNY Mellon settled the case for $10 million. 

It is common for trustees to offer trust tax 

preparation services for a relatively reasonable 

fee because they can access the tax information 

efficiently. By itself, charging a fee for tax 

return preparation is not a breach of fiduciary 

duty. But if the fees charged are excessive or 

undisclosed, or the service is substandard, 

trustee liability may result. 

Oil and Gas Management
Oil and gas management can potentially gen-

erate substantial revenue for a trust. Some 

trustees manage oil and gas interests internally, 

while others hire external managers to manage 

the assets on the client’s behalf. The standard 

corporate trustee fee schedule for managing 

oil and gas interests is based on a percentage 

of the assets managed. This practice raises two 

significant issues for trustees. First, trustees 

must pay attention to the percentage fees they 

charge relative to those charged by third-party 

professional oil and gas managers. Because a 

trustee is required to act in the best interests of 

the trust beneficiaries, a trustee may not charge 

a higher fee than a third party professional 

simply because it chooses to manage the oil 

and gas interests internally. Second, trustees 

that use outside managers must be careful to 

(1) pass on only the outside manager’s costs 

rather than charging a percentage that greatly 

exceeds the outside manager’s actual charges, 

and/or (2) assess a markup fee that is justified 

by the trustee’s oversight responsibilities. Based 

on Henderson, an unjustified and undocu-

mented markup may be considered a breach 

of fiduciary duty. 

Real Estate
There are many potential layers of fees when a 

trust owns real estate. Many trustees charge a 

percentage fee based on the value of real estate 

a trust holds. The trustee may also hire property 

managers to oversee and manage the property. 

Property management fees may or may not be 

included in the standard trustee management 

fee for the property. When buying or selling 

trust owned real estate, many trustees charge 

an additional fee, usually 2 to 5% of the value 

of the property being bought or sold, which 

is intended to compensate the trustee for the 

additional services it provides in the sales 

process (e.g., reviewing the contract, overseeing 

due diligence, etc.). Realtor fees are added to 

the trustee’s fees. The authors are unaware of 

litigation involving trustee real estate fees, but 

it is reasonable to foresee a potential claim 

based on excessive real estate fees.

  

Closely Held Business Assets
Closely held businesses (CHBs) are owned 

or controlled by a family rather than by a vast 

collection of individual shareholders. While 

CHBs are often incorrectly thought of as small 

businesses, they can have significant revenue 

and are increasingly being transferred into 

trusts for estate planning purposes. Typically, 

partial interests in CHBs are transferred to 

future generations while the company’s founder 

is still alive and running the business. This 

practice may lead to conflict between the 

founder and the trustee. For example, because 

the founder continues to run the business, 

the founder often believes that the trustee 

does not have any real responsibilities with 

respect to the business and should therefore 

be entitled to minimal fees. However, trustees 

bear responsibility for regulatory compliance 

and ensuring that the business is properly 

functioning and continues to be a prudent 

investment for the trust, even if the trust owns 

a minority interest. 

Trustees must justify fees for CHBs like they 

do for any other asset. But a standard percentage 

fee based on the value of the underlying CHB 

asset may be difficult, given the trustee’s unique 

duties in holding a minority interest as opposed 

to a majority interest. Even a trustee holding a 

majority interest will likely not directly manage 

the business on a day-to-day basis. Instead, the 

founder will likely operate the business with 

a third party taking over management on the 

founder’s death. 

Charges for CHB fees, as for other fees 

discussed above, should be handled prudently, 

with trustees monitoring whether the fees 

charged are comparable to those that an outside 

business management firm would provide, 

whether there are excessive markups over 

outside consultant fees, and whether the overall 

services provided to the trust are reasonable. 
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Addressing Liability Up Front
Trustees can proactively address potential liability 

concerns through good management practices, 

which include properly using directed trusts and 

employing outside experts where necessary.

Using Directed Trusts
Directed trusts are split duty trusts where a 

trust director handles specific duties, such as 

investment management or managing oil and gas 

interests, real estate, or a CHB. An administrative 

trustee is responsible for all other duties that 

are not specifically granted to the trust director. 

Colorado law relieves the administrative trustee 

from all liability related to the duties granted to 

the trust director.50 Accordingly, administrative 

trustees should not charge trustee management 

fees on assets assigned to the trust director. 

Employing External Experts
Instead of attempting to manage all assets in-

house, trustees can use outside experts. There 

is a recent and growing trend among corporate 

trustees to employ external experts in oil and 

gas management, real estate, and business 

management rather than handling those func-

tions in-house. Of course, even when external 

experts are used, trustees must still perform 

periodic due diligence regarding the experts’ 

cost and competency to evidence the trustee’s 

conformance to its fiduciary duty in selecting 

and overseeing the expert.

In addition, trustees can use an open ar-

chitecture investment platform for products 

and services rather than limiting themselves to 

proprietary options. This helps avoid potential 

conflict of interest claims.

Conclusion
Trustees in Colorado face potential class ac-

tion liability and should adapt their conduct 

accordingly. The one-stop, in-house model for 

all investment and management responsibilities 

invites increased scrutiny and potential liability. 

Practitioners should work with trustees to employ 

comprehensive and detailed due diligence on 

both internal and external management oper-

ations. A well-documented decision reflecting 

a comparison of all service offerings will help 

insulate a trustee from liability.  
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(W.D.Pa. June 7, 2021). 
36. This concept was once again confirmed by 
orders issued on June 4, 2020, and March 31, 
2021, in Bernard v. Bank of New York Mellon, 
N.A., No. 2:18-CV-00783-RJC-CRE (W.D.Pa. 
2020). This case involved a claim that Bank of 
New York Mellon (BNY Mellon), as trustee, had 
improperly invested in proprietary funds. The 
court denied BNY Mellon’s requests to dismiss 
the case based on SLUSA preemption. 
37. CRS § 15-5-802(1).
38. CRS § 15-5-802(6).
39. Id.
40. CRS § 15-1.1-102(a).
41. CRS § 15-1.1-102 cmt. 
42. CRS § 15-1.1-107. See also CRS §§ 11-24-102 
and 11-109-205 (requires transactions with trust 
company affiliates to be on comparable terms 
as a third-party provider would charge). 
43. CRS § 15-1.1-107 cmt. 
44. Id. (quoting Restatement of Trusts 3d: 
Prudent Investor Rule § 227, cmt. m (Am. Law 
Inst. 1992)).
45. CRS §§ 15-1.1-102 cmt. and -107 cmt. See 
also FDIC Trust Examination Manual, § 3 F.4.b. 
Due Diligence Standards (“The performance of 
proprietary, affiliated, or bank advised mutual 
funds should be reasonable in comparison 
to other available funds. If the proprietary 
funds’ performance is significantly below 
benchmark indicators (poorly performing 
funds), management’s decision to retain the 
investments should be reviewed regularly and 
supported by appropriate documentation. The 
Board of Directors or a committee thereof, 
which reports to the Board of Directors, should 
review and approve the decision to retain poorly 
performing proprietary funds.”), https://www.
fdic.gov/regulations/examinations/trustmanual. 
46. Banks, 929 F.3d at 1049, 1056. 
47. Id. at 1046.
48. Henderson v. Bank of New York Mellon, N.A., 
332 F.Supp.3d. 419, 432 (D.Mass. 2018). 
49. Id. at 435.
50. CRS § 15-16-809(1). See also www.eeoc.gov/
coronavirus.

Paul Chmielewski is a wealth management advisor at The Corundum Group 
in Denver. He provides comprehensive planning advice to clients in the areas 
of investment management, direct private investments, trust administration, 
financial planning, asset protection, and probate matters—paul@centralbancorp.
com. Courtney Kelley is an associate at Fairfield and Woods P.C. in Denver. 

She represents clients in estate and tax planning, trust and estate administration, asset protection, 
wealth transfer, charitable planning, marital agreements, and settling complex estate matters. 
Kelley also volunteers with Metro Volunteer Lawyers—ckelley@fwlaw.com.
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News from the CBA, Local Bars, and More
BY  S US I E  K L E I N

Bar News is a monthly compilation of news from the CBA, including sections and committees, administration, and local and specialty bar associations. 

It also includes notices of activities—past, present, and future—from local and national law-related organizations and groups.

CONTRIBUTE
Bar News is always looking for pictures and descriptions of legal events happening throughout Colorado. 
Snapshots taken with a phone camera work great! To contribute pictures, simply email them to Susie 
Klein at sklein@cobar.org, and be sure to select the largest file size when prompted.
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DBA Honors Attorneys Licensed Since 1970 and 1971
The Denver Bar Association hosted its Seniors Banquet on October 29. The event celebrated 

members who’ve practiced law for 50 years, as well as those who reached that milestone in 2020. 

CBA Executive Director Amy Larson, DBA President Tyrone Glover, and DBA Seniors Committee 

Chair Judge Leonard Plank presented the awards.

Colorado Lawyer 
Columnist Talks History 

On September 23, Historical 

Perspectives columnist 

Frank Gibbard gave a talk 

on “The Trials of Marie 

Lafitte” to the Byron White 

Inns of Court, which serves 

Larimer and Weld counties. The talk was 

based on an article of the same name that ran 

in the March 2021 issue of Colorado Lawyer. 

Gibbard revealed additional details about 

the life and times of this enigmatic and very 

litigious Fort Collins historic figure through 

his research in various sources, including 

the Fort Collins public archives.

Sisters in Law, the Play!
The CBA and DBA Young Lawyers Divisions, 

along with the Colorado Women’s Bar Asso-

ciation, hosted a showing of “Sisters in Law, 

the Play!” on October 22 at the John Hand 

Theater. The play depicts the relationship 

between US Supreme Court Justices Sandra 

Day O’Connor and Ruth Bader Ginsburg.

1  Honoree Judge Alfred Harrell and DBA President Tyrone Glover.
2  Amy Larson and Tyrone Glover with honoree Chuck Turner, who served as CBA/DBA 
executive director for 34 years. 
3  The honorees in attendance gather for a group photo.

1

2

3
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DBA Receives 
Luminary Award
The Denver Bar Association received a 2021 

Luminary Award for Excellence in Special 

Projects from the National Association of Bar 

Executives. The award recognized “A Fistful 

of Gavels,” a Western-themed video featuring 

outgoing DBA President Kevin McReynolds 

passing the gavel to current President Tyrone 

Glover. Congratulations to the DBA and both 

DBA presidents for their ingenuity during a 

difficult year. 

Colorado Lawyers Committee Hosts Annual Awards Luncheon
On October 21, over 400 lawyers and community leaders gathered for the Colorado Lawyers 

Committee’s Annual Awards Luncheon. Honored award recipients were: 

 ■ Outstanding Sustained Contribution Award—Peter Schwartz.

 ■ Law Firm of the Year—The Harris Law Firm.

 ■ Team of the Year—The Hate Crimes National Team (Elizabeth Froehlke, Beth Ann Lennon, 

John M. McHugh, Tarek F. M. Saad, Christine Snider, Valeria Spencer, Phyllis V. Wan, and 

Mark D. Wilding).

 ■ Pandemic Heroes Award—Colorado COVID Legal Relief (CCLR) Steering Committee and 

frequent volunteers (Roger C. Adams, China Califf, Katayoun A. Donnelly, Howard M. 

Haenel, Brad Hamilton, Michelle L. Harden, Cynthia T. Kennedy, Nikki Maloney, Nathan 

J. Moore, David Padrino, Hester M. Parrot, Carolyn S. Powell, Chalyse Robinson, Chris 

Rodgers, Peter H. Schwartz, Rodney W. Stieger, Lorri Strizich, Keith Trammell, Samuel D. 

Walker, and Kristin R.B. White).

 ■ Special Recognition Awards—Michelle Berge and Paul Hartmann.

The Committee thanks the event’s Gold Sponsors: Arnold & Porter; Bartlit Beck LLP; 

Brownstein Hyatt Farber Schreck, LLP; Faegre Drinker Biddle & Reath LLP; Fennemore.; Judicial 

Arbiter Group, Inc.; Morrison & Foerster LLP, Polsinelli PC; Sherman & Howard L.L.C.; Snell & 

Wilmer; and The Harris Law Firm.

Photos courtesy of Hartmannphoto.

1  Connie Talmage presents the Pandemic Heroes Award to CCLR representatives.  
2  Members of The Hate Crimes National Team accept the Team of the Year Award.
3  Representatives from The Harris Law Firm accept the Law Firm of the Year Award. 
4  Attorney Tim Macdonald congratulates Outstanding Sustained Contribution Award recipient 
Peter Schwartz. 

The Legal Community 
Celebrates Hispanic 
Heritage Month
On October 15, the CBA, DBA, and the Col-

orado Hispanic Bar Association celebrated 

the final day of Hispanic Heritage Month 

with a celebration at La Rumba. Guests 

enjoyed cocktails, DJ’d music, and bachata 

dance lessons.

1 2

3 4
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Meggin Rutherford
2021 Outstanding Young Lawyer of the Year  

BY  H A L E Y  H E M E N

T
his year, the Colorado Bar Associa-

tion honors Meggin Rutherford as 

its Outstanding Young Lawyer of 

the Year. Rutherford heads up her 

own family law practice, which she opened 

immediately after law school in the middle 

of the Great Recession. It was an audacious 

move to make as a new lawyer, but ultimately a 

practical one. “I came into law school with the 

goal to work as a prosecutor,” she says. “I loved 

my work at the District Attorney’s office in Texas 

and was proud of what I helped accomplish 

there. I enjoyed trial and the thrill of working 

for what I saw as the ‘right’ side. I worked at a 

DA’s office during two years of law school, but 

then they had management changes and the 

recession hit. I was not hired at any DA’s offices. 

I was crushed, but it turns out to be one of the 

best failures of my life.

“In the fall and winter of 2009, no one was 

hiring. So many people were losing their jobs. 

There were no other opportunities for me to 

get work at a law firm, so of course I went and 

worked at Starbucks (but it was in a Barnes and 

Noble, so I got to read during breaks). My good 

friend Sheena Moran was going through the 

same struggle. She said, ‘We have a career, we 

just don’t have a job. So we can make our own 

job.’ She jumped in and started her own firm 

before I did, and that gave me courage. A few 

months later, I joined her. The choice was not 

out of bravery or some great thing, but out of 

necessity. I started in family law because ‘it’s 

easy,’” (Rutherford laughs about that thought 

now) “and there are a lot of clients.” (This one 

is true.) 

High Risk, High Reward
“I can’t even list all the challenges that I faced,” 

she says. “I never intended to be an entrepreneur. 

I never even intended to work in private practice. 

I always assumed that I would be employed 

by the government. I knew nothing about 

marketing or accounting or client relations. 

I didn’t even know my own area of law! But 

thanks to an overabundance of self-confidence, 

I did it anyway.

 “I learned that it’s okay to ask for help. I was 

very shy about that at first, but thankfully some 

kind and generous opposing counsels gave me 

some good nudges in the right direction and 

offers for me to reach out to them after our cases 

were done. I also learned that it’s okay to cry 

when you have no flipping idea what you are 

doing. And you can get up and try again because 

now you know, and you learned a lesson.”

Although family law wasn’t what she initially 

thought she’d practice, Rutherford says she’s 

stayed with it because of the opportunities it 

provides to help make people’s lives better. 

“What really did it was the mediation train-

ing with Judy Mares-Dixon. My whole world 

changed after taking that training. By taking 

to heart the lessons of really listening, and 

really working together to find a solution, it 

revolutionized the way that I am in this world. 

It taught me emotional intelligence skills that 

I was not born with, and I have continued to 

learn more since then.

“Being in family law also helped my fam-

ily in ways that I never could have imagined. 

My daughter has a number of mental health 

conditions that make her wonderful but also 

challenging to parent. I could not be the parent 

she needs without the lessons that I learned 

in family law about understanding other’s 

perspectives, the ways the brain works, and 

how to really listen to people in a deep way.”

Balancing Acts
Rutherford’s firm is unique in that it allows her 

to prioritize her own work-life balance while 

helping her employees find that balance, too. 

“I have several young associates and law clerks 

who said that they didn’t think they would ever 

find a firm that emphasizes that balance for the 

employees. They always assumed they would 

have to build that firm for themselves. I’ve 

found that having a firm culture that values the 

whole person, including their non-work time, as 

important in their work as a lawyer is critical. My 

employees say they love working here because 

they truly feel supported and valued as whole 

people, not just as legal machines to produce 

as many billable hours as possible.

“As a result, they go above and beyond in 

everything they do here. They know that they 

are valued, and so they add extra value to what 

they do every day. They know that I trust them, 

and they live up to that trust. They know that I 

want them to continue to grow and thrive in the 

firm. To do that, they need to grow and thrive 

as a whole human, not just a lawyer. Because 

I emphasize the whole health of my attorneys, 

I reduce employee turnover, I increase client 

satisfaction and positive outcomes, and I know 

that I am helping make better lives for both 

clients and employees.

“When I was in law school 11 years ago, 

I think mindfulness and work-life balance 
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were just starting to become ‘a thing’ in the 

legal profession. But now I know that young 

professionals are coming out of law school 

searching for a job that will not burn them out 

in five years but will be a sustainable life choice 

for them long term.”

Her advice to others interested in cultivating 

a more balanced life: “Be mindful about your 

goals. Write down your personal goals as well as 

your professional goals. Think about how those 

goals interact with each other. Is there a way that 

you can reach both? Or is that impossible? If 

it’s impossible, then you have some decisions 

to make. Which one do you change? People 

often think in black and white—it’s either one 

or the other—but that can be a false dichotomy. 

How might you shift one so that they can work 

together? What creative solutions exist? And 

then, once you’ve figured that out, make it 

happen. Don’t be afraid to ask to work from 

home two days a week or for more flexible 

hours so you can work after the kids go to bed 

and take them to school in the morning. Ask for 

what you need, press for reasonable conditions, 

and help change the culture and expectation of 

what constitutes acceptable working conditions.”  

Collaborative Practice
Rutherford also counsels that one should never 

be afraid to seek out support. “Community and 

mentorship are critical for success and growth. 

Without the support of other attorneys and 

their willingness to mentor me, I would not 

have been able to succeed. I am profoundly 

grateful for Terri Harrington, Diana Powell, 

David Littman, and Jane Ebisch, among others, 

for taking me under their wing and answering 

the phone anytime I called. It took courage 

and vulnerability for me to reach out for help, 

but without it I would not have been able to 

learn and thrive. I can never pay them back, 

so I pay it forward. Whenever anyone asks for 

mentorship or calls with a hard question, I make 

the time to ensure that I can mentor others. If 

everyone in our profession did that, we would 

create exponential change.”

She also found support in the CLEs offered 

by the CBA. “The first thing I did when I started 

out on my own was to take all of the CLEs 

that I could. They were a life saver. Even more 

important were the presenters. They all offered 

to answer questions for attendees, and I took 

several of them up on the offer. Every single one 

answered questions with grace and openness.  

The books have been an invaluable resource as 

well that are well worth the money.”

But it was the scholarship to the Family 

Law Institute that changed Rutherford and her 

practice the most. “It was there that I attended 

the presentation on collaborative divorce by 

Terri Harrington. Finally, I had an answer to 

my issue with practicing family law: there had 

to be a better way to do this outside of court. I 

went up to her afterward, a converted zealot. 

She graciously took me under her wing and 

invited me to the Colorado Collaborative Divorce 

Professionals (CCDP) meetings. Ten years later, 

she invited me to help her with the legislation 

for the Uniform Collaborative Law Act.

“She had been working on getting these 

statutes passed for 10 years with no success, 

but suddenly she got a notice that the statutes 

were going to go before the committee the next 

morning, and she couldn’t attend. I was able 

to, so I threw everything together and headed 

down to the capitol. Every time the statute 

was sent to a committee, we usually only had 

a few days’ notice. But a group of us managed 

to have someone there every time. I didn’t 

realize how complex the process is to get a 

law from a legislator’s sponsorship all the way 

through to the end. I am glad for the process 

and knew intellectually that there are a lot of 

hoops, but I didn’t really get it until I helped a 

bill through it myself. We were also surprised 

at how quickly it eventually went through when 

it was approved! We didn’t even know it had 

passed. I discovered that I love being involved 

in the legislative process, and I’m so thankful 

that Terri introduced me to this vital career 

opportunity.” 

Positive Outlook
Through fortitude, flexibility, and collaboration, 

Rutherford has laid the groundwork for a long 

and successful legal career. She is a positive 

model for young lawyers navigating a changing 

legal landscape and a worthy recipient of the 

2021 Outstanding Young Lawyer of the Year 

Award.  
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email advertising@cobar.org for information about display advertising in Colorado Lawyer.

Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 4

March  February 1

April  March 1

May  April 1

June  May 3

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 1

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Colorado Lawyer staff will no longer 

provide layout/design services.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact Heather Folker 

at hfolker@cobar.org.

Questions?
Contact Heather Folker at hfolker@cobar.org.
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Elizabeth 
Marcus 
has joined the firm 
as Of Counsel.

Ms. Marcus’ practice emphasizes
Real Estate, Creditor’s Rights, 

Bankruptcy, and Commercial Litigation.

Jeffrey 
Glotzer  
has joined the firm 
as Of Counsel.

Mr. Glotzer’s practice emphasizes
Commercial/Business Litigation, 

Real Estate Litigation, Business Torts; 
Deceptive Trade Practices, Premises 
Liability, and Professional Liability.

Katie 
Kamenetsky 
has joined the firm 
as an Attorney.

Ms. Kamenetsky’s practice emphasizes
Real Estate, Business Law, 

and Brokerage Law.

 Andrew 
Pipes  
has joined the firm 
as an Attorney.

Mr. Pipes’ practice emphasizes
Business Law, Corporate Law, 

Securities, Real Estate, and Litigation.

Frascona, Joiner, Goodman and Greenstein, P.C. is pleased to welcome the following attorneys

Join our growing team, please send your resume and cover letter to fjgg@frascona.com.
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In our first year of business, Hailey | Hart is proud 
to be recognized* in the areas of Insurance Law and

Plaintiff's Personal Injury Litigation

*Metropolitan Tier 2 Colorado
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WAGENLANDER & HEISTERKAMP, LLC 
MEMBERSHIP CHANGES 

 
Jim Wagenlander, the founder 
of Wagenlander & Heisterkamp, 
LLC after 45 years, is retiring as a 
Member of the firm.  We are 
pleased that he will continue to 
provide legal counsel for our clients 
under Senior Status and that Sylvia 
Wirba and Jonathan Tsosie will 
join Dave Heisterkamp as new 
Members of the firm. 
 

Wagenlander & Heisterkamp, LLC 
A Cross-Cultural Law Firm 
1700 Broadway, Suite 710 

Denver, CO. 80290 
(303) 832-6511 – wagenlan@wagenlander.com 

The CBA Ethics Hotline is a free resource for attorneys who 
need immediate assistance with an ethical dilemma or 
question. Inquiries are handled by individual members of 
the CBA Ethics Committee. Attorneys can expect to briefly 
discuss an ethical issue with a hotline volunteer and are 
asked to do their own research before calling the hotline.

A Service for Attorneys

To contact a hotline volunteer,
please call the CBA offices at 303-860-1115.

CBA ETHICS HOTLINE
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717 17th Street, Suite 2800  |  Denver, CO 80202
www.irelandstapleton.com  |  (303) 623-2700

Denver  |  Grand Junction

Kelley B. Duke
Has been named the 2022 Chairperson 

of the law firm network SCG Legal.

Proud to Announce
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Case announcement sheets and published opinions are delivered to your inbox within 
hours of release from the courts. Summaries are available within 72 hours.

Sign up at cobar.org by clicking on “My Cobar.” 
Then, click on “Sign up for and unsubscribe from CBA listservs.”

Questions? Contact membership@cobar.org or call 303-860-1115, ext. 1.

Sign up for the 
OPINIONS 
EMAIL UPDATES

Case Summaries and Captions from the 
Colorado Supreme Court and Court of Appeals
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Mark Levy
October 25, 1948–October 30, 2021

Mark Levy, 73, passed 

peacefully in his home 

on October 30, 2021, 

in the mountains of 

Colorado, the place he 

loved. He is survived 

by his loving wife and 

first love, Arlene Mantin 

Levy; his two daughters, Lora Cover and Lisa Del 

Pozo; his four grandchildren, Ruby, Solomon, 

Sonya, and Sebastian; and his three sisters, 

Mimi Frank, Judy Safran, and Janet Pahima.

The Mortal Coil Shuffle: A Eulogy 
by Jack Dann and Other Friends
One of my best friends is dying. Of course, I’m 

devastated, as is everyone who knows and 

loves him. I know right down to the bone that 

his passing is going to shut off all the lights 

and force me to rely on apothegms such as 

this from science fiction writer Philip K. Dick: 

“Grief reunites you with what you’ve lost. It’s a 

merging; you go with the loved thing or person 

that’s going away. You follow it a far as you can 

go. But finally, the grief goes away and you phase 

back into the world. Without him.”

Yeah, dammit, grief.

But I’m betting that Mark will be right there 

in spectral memorial form. He’ll be grinning 

at me and waving me back into the world. (Or 

maybe he’ll be just giving me the finger!)

Right now, right this very minute as I think 

about Mark Levy, I’m flooded with happiness, 

and laughter. And love.

Okay, who else but Mark would have the 

ironic sense of chutzpa to send me an email 

with this kind of a crazy narrative hook? 

—“Maybe it’s time for me to call in that favor 

we talked about years ago, Jack: you agreed 

to write my obituary when the time came.”—

No one else but Mark Levy, the Don Corleone 

of patent attorneys!

But to describe Mark as a patent attorney 

would be like trying to describe a high order 

polynomial as just “an expression.” Obviously, 

Mark was an editor, for who in the world de-

mands to edit his own obituary? He was also an 

author, whose work appeared in The New York 

Times, The Skeptical Inquirer, The Baker Street 

Journal, the New York State Bar Association 

Journal, Colorado Lawyer, Analog Science 

Fiction and Fact magazine, and the Bulletin 

of Atomic Scientists. He was a contributing 

editor to Ragazine.cc, Videomaker magazine, 

and The Journal of Irreproducible Results, and 

an essayist for the public radio show Weekend 

Radio. His books include Trophy Envy and 

They’re Only Words.

As Prudy Taylor Board, author and president 

of the Writers’ Network of South Florida, wrote: 

“Mark Levy has a rare gift. He can write about 

the travails of everyday life with a wry wit that 

makes the reader laugh out loud! I know I did.”

Aside from being a writer and radio per-

sonality (and a patent attorney!), Mark was 

an inventor (Hell, we have our own patent 

registered: Synthesized Voice Production, 

US 7,657,289), independent movie maker, 

perspicacious collector of books, philanthropist, 

out-of-the-closet-atheist, active member of 

MENSA (only God knows why!), Baker Street 

Irregular (“Don Murillo,” the Tiger of San Pedro), 

husband, writer, friend, and optimist who 

saw the world through the eyes of a child and 

navigated it with wisdom and generosity. And 

like Jupiter, the king of the Roman gods and 

“the cheery uncle of all the planets,” he was 

the bringer of joy and jollity.

Oh, yes, this bringer of joy and jollity held a 

BS degree in physics from Polytechnic Institute 

In Memoriam

of New York University, a JD degree from New 

York Law School, and an MA degree in creative 

writing from Wilkes University. In 2013 he 

won the American Literary Merit Award—first 

prize. And as a patent attorney (Remember? 

Mark really was a patent attorney seemingly 

in his spare time!), he drafted and filed over a 

thousand patent applications for his clients.

For all his “real world” professional ac-

complishments, Mark really did bring joy to 

everyone who knew him. Here’s some proof 

from some of his pals. 

So herewith, a selection of eulogies. A flock 

of eulogies? A parade of eulogies? A convocation 

of eulogies? How about a pandemonium of 

eulogies? 

(I personally prefer a zeal of eulogies.)

***
I’ve known Mark since 7th grade. At one 

sleepover at his house in Jamaica, the 13-year-

old physicist demonstrated equalized pressure. 

Holding a bright yellow paint can over his 

second-story terrace, he explained that when it 

dropped perfectly, cover landing flush with the 

ground, it would stay intact. Needless to say, it 

didn’t drop perfectly. His father rushed upstairs, 

incredulous: paint splattered everywhere, 

especially the neighbor’s garage. “What paint 

can? I didn’t do that!” We cleaned it up together.

A few years ago, Mark and Arlene stayed 

with me and Kathy in Austin, Texas. He drove 

from Colorado, car loaded with fantasy novels. 

He wanted authors’ signatures. We drove to a 

convention hotel in San Antonio where Mark 

and so many other nerds wheeled luggage filled 

with books. I shadowed Mark as he recognized 

and approached authors. He pursued this and 

so many other weird and wonderful passions: 

science fiction, MENSA, young inventors . . . 

Mark solicited donations for an Elvis me-

morial. He erected a gruesome statue in his 
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backyard. He received cash donations of $1 

to $10 with photos of sad, depressed-looking 

donors, mostly women. He returned all of it. He 

did this when he was just a middle-aged child.

About 30 years ago I was unemployed, 

anxious, worried, job-searching. Mark sent me a 

$1,000 check with a note: “Only use this for fun.”

Thanks Mark. I love you more.

—Alan Reiman

I had a chance to be with a great friend who is 

in very bad health. That was a great day. I have 

known him 20 years. What a great man. 

Mark ran the Invention Convention for kids 

for 35 years. It touched tens of thousands of kids 

and showed them that they could be an inventor. 

Mark loved being a part of that event, especially 

when he saw their eyes light up because they 

were so proud of what they invented and how 

excited they were to be there showing their 

prototype that they built at the event.

He helped countless inventors with infinite 

patience and class, and he worked tirelessly to 

make sure they were officially called inventors 

when recognized by the US Patent Office. For 15 

years, he worked with Marty, a Vietnam veteran, 

to make sure his invention was finally allowed 

at the US Patent Office. He helped people that 

no one else would work with. Whatever they 

needed, he would provide.

We all have a choice. We can be a blessing or 

a curse to those around us—our family, friends, 

even strangers. It’s not what happens to you, 

it’s how you handle it, because bad things will 

happen to all of us.

He helped me countless times with his time, 

talent, and skills, always with a willing heart. I 

am blessed way beyond words to have known 

Mark because he left a great “Mark” in the world 

and on my heart.

—Mark Pierson

The first two things that popped into my head: 

Whenever I would write something, Mark 

would edit it down to nothing. He hated long 

sentences: a verb and a subject, anything more 

and his attention span would expire. He never 

understood a pun if the words sounded the 

same but were spelled differently. I would have 

to explain it to him.

My all-time favorite was the lawyer elim-

inator joke I pulled on him. Remember the 

Invention Convention? I sent him one of his 

own forms and signed it “Todd Sweeney.” The 

invention showed a lawyer dropping through 

a trap door and getting made into a meat pie. 

I remember him reading it in his office and 

laughing so hard. I had to tell him it was me. 

He never got it.

And then there was boys’ night out. Those 

were some of the best times—our own little 

round table get-togethers. I’m sure as the day 

goes on, I will think of more. Right now, my 

fingers are stuck in sadness.

—Gary Barnes

While recovering from various leg surgeries 

that kept me housebound for two consecutive 

upstate winters, I called Mark to come rescue 

me and take me out to lunch. We had always 

enjoyed our occasional pre-injury lunches, 

where conversation jumped from topic to topic 

of mutual interest. These particular lunches 

took place at a small strip mall restaurant in 

Binghamton, whereby happy circumstance one 

of the local OTBs (off track betting) branches 

was located. 

After our meal, Mark kindly indulged my 

degenerate horseplaying habit and let me take 

in a couple of races before driving me back 

home. While I did my level best to bring some 

ratiocination to my wagering picks (“Gotta love 

Edgar Prado on the turf,” “Third off the layoff with 

Lasix”), Mark showed an alarming tendency to 

land only on throw-out longshots. The bigger the 

odds, the bigger his smile as he made his bet. I 

soon dubbed him “Longshot Levy” and tried to 

break him of this tendency. His rationale was 

simple: If he was going to wager $2, why put 

it on a nag that would return only $2.40 in the 

winner’s circle, when he could have a double 

or even triple-digit payout? Big, long sigh. My 

only success was convincing him to use those 

longshots as second-place runners in exactas 

with low-odd favorites; the first time he cashed 

one of those, at Gulfstream Park, I recall, it was 

a win-win: he got a decent payout, and I got 

the “priceless” satisfaction of “I told you so!”

My legs healed, the restaurant and OTB 

closed, but “Longshot” continued to play those 

long odds in life and love, and he collected, for 

which I am so grateful, as I am for the precious 

gift of his decades-long friendship.

—Katherine “Kate” Karlson

Dear Mark,

My often-misleading memory tells me that I first 

met you when George and Jack and I arrived 

at the Vestal Public Library in 1994, where I 

was to give a talk on Tracy Kidder’s book The 

Soul of a New Machine. (As if I knew anything 

about computers back then, or now for that 

matter.) I think you asked me afterward if I was 

interested in joining MENSA, and I admitted 

that I probably wouldn’t qualify.

But one of my favorite memories was when 

you made it possible for us to come to Bingham-

ton for Warren Wagar’s memorial service on the 

SUNY-B campus, sending a car to pick us up and 

having us as guests in your home. Warren was 

a close friend of ours and his sudden loss was 

a blow; we miss him to this day. The warmth of 

your welcome and your hospitality was such a 

comfort at that sad time. And now we’re losing 

another friend, which makes me even angrier 

at the universe than usual.

Another fond memory was of the time you 

and Arlene came to visit us and we took you 

to our favorite neighborhood restaurant, the 

Hidden Cafe (now closed, alas). So I can only 

hope that in some alternate timeline of the 

multiverse, that restaurant is still open and you 

two are preparing to board a flight to Albany—or 

else that we have finally overcome the increasing 

infirmities of age to get on a plane to Colorado.

With so many fools in the world, I’m really 

mad that we’re losing one of the truly smart ones.

Ave atque vale, Mark.

—Pamela Sargent

***
I, too, have memories of Mark—so many that I 

don’t know where to start. However, I do know 

that brevity is a virtue. So here is what comes 

to mind. My own “top-of-mind” awareness of 

Mark, just one eulogistical anecdote:

There is one phrase that I never allowed Mark 

to live down. After all these years, I can’t even 

remember the context of the conversation. I just 

remember him shaking his head and saying, 

“I’m sorry, Jack, but I’m down to one limo.”
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Down to one limo!

Ah, we should all be down to one limo.

What I hadn’t mentioned before, however, 

is that whenever I needed to go out of town, 

Mark would find out and insist that I allow him 

to get a driver to take me to my destination. 

Mark was one of those special souls who was 

joyously generous. It wasn’t ego. It was . . . Mark.

Of course, there’s so much more to say, to 

tell, to reminisce about. But I want to get this 

eulogy to my editor (i.e., Mark) before he shuffles 

off his mortal coil in impatient frustration.

—Jack Dann

Editor’s Note: Mark wrote several articles for 

Colorado Lawyer over the past few years, and 

he was a delight to work with. We’ll miss his 

witty and lighthearted take on patent law. 

See “Student Inventions” (May 2020), “The 

Perpetual Discussion” (July 2020), “Clocks 

and Calendars” (Dec. 2020), and “What Took 

So Long?” (Apr. 2021). 

Lester Ward Jr.
December 21, 1930–October 21, 2021

CBA Past  President 

Lester L. Ward Jr., 90, 

passed away peacefully 

in Denver on October 

21. Les was born and 

raised in Pueblo. He 

graduated from Central 

High School, where he 

was class president, active on the debate team, 

involved in theater, and a proud founding 

member of the Thanatopsis Poker Club. He was 

inducted into the Central Hall of Honor in 2011. 

Les attended college at Harvard University, 

where he was a member of the famed Hasty 

Pudding Club, served as president of the Debate 

Council, won the Coolidge Prize for debate, 

and was chosen as Class Day Orator at com-

mencement. He continued on to Harvard Law 

School, where he was a member of the Harvard 

Voluntary Defenders. He then served in the 

US Army from August 1955 to August 1957, 

primarily near Orleans, France. 

Post-Army, Les returned to Pueblo and 

practiced law for 32 years with Predovich, Ward 

and Banner. He was a member of the Pueblo 

County, Denver, and Colorado Bar Associations 

and was CBA president in 1983–84. In 1964, the 

Pueblo chapter for the US Junior Chamber of 

Commerce named him Outstanding Young Man 

of the Year. The Pueblo County Bar Association 

presented him with its Outstanding Young 

Lawyer Award in 1965 and 1967. 

In addition to his primary responsibilities 

in the legal field, Les had many other duties. 

He served as president of the St. Mary Corwin 

Medical Center, Pueblo Public Library, and 

Pueblo Kiwanis Club. He was a trustee for the 

Thatcher Foundation and the Frank I. Lamb 

Foundation, was a founder of the Broadway 

Theater League of Pueblo and was appointed by 

Gov. Richard Lamm as one of nine members of 

the Colorado Commission of the Bicentennial 

of the US Constitution. He was a lawyer for The 

Denver Post and served as president of the Helen 

G. Bonfils Foundation, which left an endowment 

to start the Denver Center of the Performing Arts 

(DCPA). Les served as the DCPA’s attorney from 

its inception in 1972 and, in 1979, he helped 

Don Seawell create the DCPA Theatre Company 

and open the Helen Bonfils Theatre Complex, 

where he served as a board member. 

In 1989, he retired from law practice in 

Pueblo and moved to Denver when the DCPA 

recruited him to become its first president 

and chief operating officer, and he excelled 

at his post until retiring in 2005. During his 

tenure, Les supervised the creation of the DCPA’s 

National Center for Voice and Speech, and the 

building of the Seawell Ballroom in the early 

1990s. He worked with the city to open the 

Buell Theatre in 1990 as a home for Broadway 

touring productions. He was elected chair of the 

Performing Arts Centers Consortium, a group of 

27 performing arts centers from New York City to 

Australia. In 1998, the DCPA Theatre Company 

won the American Theatre Wing’s Tony Award 

as the nation’s Outstanding Regional Theatre. 

The DCPA became one of the top places in the 

country for the marketing of Broadway shows 

and was the national launching point for many 

of them. The center was also the home of the 

National Theatre Conservatory, a training center 

for actors. 

Les was also active with the Denver Metro 

Chamber and Denver Civic Ventures, and he 

served on the board of Cleo Parker Robinson 

Dance. 

But that was the public man. To those who 

knew and loved him, Les was first and foremost 

a family man: a loving, generous, and supportive 

husband, father, grandfather, brother, and 

uncle. His family was his pride and joy. He lit 

up whenever he saw family or friends, and he 

whole-heartedly supported every endeavor 

undertaken by his children and grandchildren. 

He was a loyal and trusted friend, and a kind 

and gentle soul. 

Les was a theater buff, a travel enthusiast, 

an avid Broncos and Rockies supporter (even 

in their down years), and a voracious reader. 

Almost everyone who met him described him 

as “sweet,” “kind,” or “nice,” which is a source of 

pride for his family. He lived a life of integrity. He 

was also smart, interesting, endlessly curious, 

and always warm, welcoming, and generous 

beyond measure. Les had a long, full life, and 

it was very well lived. 

Les was preceded in death by his parents 

Lester and Alysmai Ward, and his brother Harry 

(Betty Jo) Ward. He is survived by his wife of 

57 years, Rosalind; their children Ann (Paul) 

Witherspoon, Alison Ward (George Mills), 

and Lester (Eva Swoboda) Ward; and four 

grandchildren, Grant, McKenna, and Landry 

Witherspoon, and Sebastian Ward. He is also 

survived by his brother Jack (Donna) Ward as 

well as numerous cousins, nieces, and nephews.

Donations can be made in his honor to 

the DCPA (https://www.denvercenter.org/

support-us) or the Rawlings Library (https://

www.pueblolibrary.org/donate) in Pueblo. 

The In Memoriam section honors the 
lives and careers of recently deceased 
CBA members. The CBA relies on cor-
respondence from members for this 
information. To help us recognize as 
many members as possible, please 
send notices and high-resolution pho-
tos to Susie Klein at sklein@cobar.org. 
This is a complimentary service.
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Colorado Supreme Court 
Rules Committees

Notice of Public Hearing 
and Request for Comments

Colorado Rules of 
Professional Conduct

Deadline for Comments: 
January 18, 2022, at 4 p.m.
Deadline to request to Speak at Public 
Hearing: January 31, 2022, at 4 p.m.

The Colorado Supreme Court has scheduled 

a hearing on the proposed Rule 3.8 of the 

Colorado Rules of Professional Conduct listed 

below on February 8, 2022, at 3:30 p.m. The Court 

also requests written public comments by any 

interested person on the proposed rule. Public 

comments may be submitted in letter format 

addressed as follows: Colorado Supreme Court, 2 

E. 14th Avenue, Denver, CO 80202. If submitting 

a public comment by email, please attach your 

submission as a separate document to your email 

in Word or PDF format. Comments and speaking 

requests may be emailed to supremecourtrules@

judicial.state.co.us.

Written comments will be posted on the 

Colorado Supreme Court’s website after the 

comment period closes. 

By the Court:
Monica M. Márquez

Justice, Colorado Supreme Court

Note: The proposed amendments can be found 

on the Court’s website at 

https://www.courts.state.co.us/Courts/

Supreme_Court/Rule_Changes.cfm

Rule Change 2021(20) 
Colorado Rules of Judicial Discipline

Rule 3. Organization and Administration
(a)–(d) [NO CHANGE] 

(e) Evaluation of the Executive Director. The 

members should evaluate the performance of 

the Executive Director periodically, but no less 

frequently than annually. 

(f) Meetings. Meetings shall be held at the call 

of the chair, the vice-chair, or the executive 

director, or at the request of three members of 

the Commission. The Commission may conduct 

meetings in person or by conference call. 

(g) Quorum. Six members must be present in 

person or by conference call for the transaction 

of business by the Commission. 

3.5. Code of Conduct for Members
(a) General. The Commission is responsible for 
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maintaining the integrity and independence of 

the judiciary. The conduct of each member, the 

Executive Director, and staff of the Commission 

in the performance of their duties shall be in 

accordance with this Rule 3.5. 

(b) Consent and Enforcement. 

(1) Acknowledgement and Consent. By ac-

cepting appointment to the Commission 

and participating in its meetings and other 

activities, each member acknowledges and 

agrees to abide by the provisions of this Rule 

3.5. The Chair should remind the members 

of their obligations under this Rule and their 

duty to disqualify themselves when necessary. 

(2) Enforcement. If a member fails to comply 

with this Rule, or fails to regularly attend 

Commission meetings, the Chair or the 

Executive Director may refer the matter to 

the Commission as a whole for appropriate 

corrective action. The Commission may, by 

the majority vote of a quorum of its members 

at a meeting, during a conference call, or by 

email, reprimand the member or temporarily 

suspend the member from the Commission. In 

addition, a member who fails to attend three 

consecutive meetings shall be deemed to have 

resigned, as provided in Colo. Const. Article 

VI, Section 23(3)(b). 

(3) Removal. If the situation involves a violation 

of this Rule which, in the Commission’s view 

cannot be adequately addressed internally, the 

Commission may recommend to the Governor’s 

office that the appointment of an attorney 

member or non-attorney member should be 

rescinded and the member removed from the 

Commission; or recommend to the Supreme 

Court that the appointment of a judge member 

should be rescinded and the judge removed 

from the Commission. 

(c) Confidentiality. 

(1) General Application. All disciplinary pro-

ceedings of the Commission are confidential 

in accordance with Article VI, Section 23(3) of 

the Colorado Constitution and Colo. RJD 6.5. 

(2) Communications. Neither the Executive 

Director, Commission staff, nor any member 

should communicate on behalf of the Commis-

sion with the public or news media regarding 

Commission business, except as provided in 

this Rule. Members, the Executive Director, 

and staff may provide general information 

to educate judges, the public, and the news 

media about the Commission’s Rules and pro-

ceedings, but without reference to allegations 

of misconduct that are pending or that may 

become pending before the Commission. The 

Executive Director and staff may describe the 

allegations and explain the Commission’s Rules 

and procedures to a judge who is the subject 

of disciplinary proceedings. Inquiries about 

actions or positions of the Commission shall 

be referred to the Executive Director, the Chair, 

or a Commission member designated by the 

Chair to speak on behalf of the Commission. 

(3) File Destruction. Members shall ensure that 

all confidential documents in their possession 

are secured; that hard copies of documents 

received at meetings are destroyed; and that 

materials sent or received by secure email are 

protected from disclosure. 

(4) Family, Friends, and Associates. Members 

and staff shall take appropriate measures to 

protect the confidentiality of the Commis-

sion’s proceedings from disclosure to their 

family, friends, and business and professional 

associates. 

(5) Former Members and Staff. These confi-

dentiality rules will continue to apply to former 

Commission members and staff with respect 

to information to which they had access while 

serving the Commission. 

(d) Appearance of Impropriety. 

(1) Private Conduct. Each member should 

respect and comply with federal and state 

laws and conduct the member’s personal and 

professional business at all times in a manner 

that promotes public confidence in the integrity 

and impartiality of the Commission. 

(2) Representation before Commission. No 

member may represent a judge concerning 

Thomas M. Haskins III, Esq.
Arbitrator

Arbitration Services for Fair and 
Efficient Resolution of Disputes:

Commercial Matters
Probate, Trusts and Estates

Real Estate Issues
HOA Disputes

Commerical Leases
Title Insurance Claims

Bad Faith Matters
Breach of Contract

Non-Compete Agreements
Fiduciary Duty Claims
Corporate Governance
Business & Financial

haskinst@s-d.com
719.440.1800 (cell)
303.399.3000 (office)
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disciplinary proceedings that are pending or 

known to be contemplated against the judge. 

No member shall establish or maintain a profes-

sional relationship with a complainant or witness 

in disciplinary proceedings that are pending 

or known to be contemplated against a judge.

(3) Independent Judgment. In discharging his or 

her responsibilities, a member should not allow 

the member’s business, professional, family, 

social, or other relationships to influence the 

member’s conduct or judgment. 

(4) Prestige of the Office. A member should 

not lend the prestige of the member’s office to 

advance the private interests of the member; 

nor should a member convey to another person 

that such person’s relationship with the member 

could influence the decisions of the Commission. 

(5) Business Dealings. Each member should 

refrain from professional, financial, and business 

dealings that may adversely reflect, directly 

or indirectly, on the member’s impartiality, 

interfere with the proper performance of Com-

mission duties, or exploit his or her position 

as a member. 

(6) Staff Obligations. The provisions of this 

Rule 3.5(d) also shall apply to the conduct of 

the Executive Director and staff. 

(e) Political Activity.

(1) Judicial Campaigns. No member, staff, or 

the Executive Director shall participate in or 

contribute to a campaign for or against the 

retention of a judge for another term in office. 

(2) Non-Judicial Campaigns. No member, staff, 

or the Executive Director shall take any action in 

non-judicial campaigns that would be construed 

as the Commission’s viewpoint for or against a 

candidate or a public referendum. 

(f) Use of State Resources. 

(1) Judicial Branch Policies. Members and Com-

mission staff who utilize information technology, 

electronic communications, computers, or other 

resources provided by the state shall comply 

with the judicial branch policies applicable to 

the use thereof by judicial branch employees. 

(2) Staff Services. Members shall not use Com-

mission staff for their own personal, financial, 

business, or professional matters. 

(g) Disqualification. 

(1) Conditions for Disqualification. A member 

shall be disqualified, on the member’s own 

motion or by a majority vote of the other mem-

bers, from the Commission’s consideration of 

allegations of judicial misconduct or judicial 

disability if the member’s ability to participate 

fairly and impartially could reasonably be 

questioned, including, for example and without 

limitation, where the member: 

(A) is the judge whose conduct is the subject of 

a Request for Evaluation of Judicial Conduct, an 

investigation, a complaint, or other disciplinary 

or disability proceedings; 

(B) was involved in events relating to the al-

legations; 

(C) has personal knowledge of evidence that 

is relevant to the allegations; 

(D) is or expects to be a material witness re-

garding the subject judge’s conduct; 

(E) is a close personal friend of the subject judge; 

(F) has a personal bias for or against the subject 

judge or the person who has alleged judicial 

misconduct; or 

(G) has a personal or professional relation-

ship with a complainant or witness in the 

proceedings. 

(2) Disclosure. Each member should disclose 

to the Commission any present or past family, 

personal, social, professional, financial, or 

business relationship with the subject judge, a 

lawyer who is representing the subject judge, 

the complainant, or a witness; and either recuse 

from participation in the proceedings or defer 

to the remainder of the Commission members 

to determine whether the member should be 

disqualified from the proceedings in order to 

avoid the appearance of impropriety. A member 

who recuses from participation shall notify the 

Commission and the subject judge of the recusal 

and the date of the recusal, and shall certify to 

the subject judge that the member has had no 

involvement in any aspect of the proceedings 
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after the date of recusal. The recusal shall also 

be immediately communicated to the supreme 

court. The Commission’s annual report shall 

include information regarding all member 

recusals including the member’s name and 

the date of the recusal. 

(3) Appearance before the Subject Judge. A 

lawyer member may disqualify himself or 

herself from the Commission’s consideration 

of the conduct of a subject judge before whom 

the lawyer or the lawyer’s firm has one or more 

pending cases. A lawyer member with concerns 

about a subject judge’s ability to remain impartial 

in presiding over a pending case in which the 

lawyer member or the lawyer member’s firm is 

counsel, a case in which the lawyer member or 

the lawyer member’s firm is counsel that occurs 

subsequent to a disciplinary proceeding against 

the subject judge, or about a judge to whom the 

subject judge’s case was reassigned may disclose 

the circumstances involving the Commission’s 

proceedings in a motion for disqualification 

under C.R.C.P. 97 or Crim. P. 21(b). 

(4) Written Materials and Decisions. A disqual-

ified member shall not receive, view, respond 

to, or comment on written materials provided 

by the Commission to its members that are 

relevant to the allegations regarding the conduct 

of the subject judge, nor shall such member 

critique the decision of the remaining members 

regarding the judge’s conduct. 

(5) Previous Complaints. A member is not 

disqualified by having considered a previous 

complaint or a related complaint against the 

subject judge. 

(6) Excused from Meeting. A disqualified 

member shall be excused from the meeting 

room before the Commission begins its con-

sideration of the allegations and shall return to 

the meeting after the remaining members have 

reached a decision. A member judge, however, 

need not leave during the staff’s summary of 

routine dismissals of Requests for Evaluation 

that include allegations against the member 

judge but do not provide a reasonable basis for 

disciplinary proceedings. A disqualified member 

and the other members shall not speak with one 

another or otherwise communicate regarding 

the allegations or any aspect of the proceedings. 

(7) Special Members. In accordance with Article 

VI, Section 23(3)(b) of the Colorado Constitution, 

the Commission may appoint a special member 

to sit on the Commission solely for the purpose 

of deciding the matter in which a member is 

disqualified. 

(h) Complaints regarding the Executive Director 

and Staff.

(1) Complaints regarding the Executive Director. 

If a member receives a complaint about the 

conduct of the Executive Director, the member 
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shall refer the complaint to the Chair or Vice-

Chair, who shall appoint a subcommittee of 

the members to conduct an investigation and 

report their findings to the other members and 

the Executive Director. 

(2) Complaints regarding Staff. If a member 

receives a complaint about the conduct of a 

staff member, other than the Executive Director, 

the member shall refer the complaint either 

to the Executive Director, the Chair, or the 

Vice-Chair.

Amended and Adopted by the Court, En Banc, 
October 12, 2021, effective immediately as to 
all pending and future proceedings before 
the Commission.

By the Court: 
Brian D. Boatright

Chief Justice, Colorado Supreme Court

Rule Change 2021(21) 
Colorado Rules of Civil Procedure 
Chapter 25 The Colorado Rules of 

County Court Civil Procedure 
Rules: 304, 312.5, and 316.5 

Forms: Form 1A, JDF 185, and JDF 186

Rule 304. Service of Process.
(a) [NO CHANGE] 

(b) Initial Process. Initial process shall be as 

follows: 

(1) Initial Process in cases other than forcible 

entry and detainer cases. Except in cases of 

service by publication under Rule 304(f ), the 

complaint and a blank copy of the answer form 

shall be served with the summons. 

(2) Initial Process in forcible entry and detainer 

cases. Plaintiff shall serve the following on the 

defendant at least seven days before the return 

date: (1) summons containing all language and 

information required by statute; (2) complaint; 

(3) blank copy of the answer form; (4) Form 

JDF 186 SC: Information for Eviction Cases; (5) 

Form JDF 185 SC: Request for Documents in 

Eviction Cases; and (6) blank copies of Forms 

JDF 205 and 206 (fee waiver forms). 

(c)–(j) [NO CHANGE]

Rule 312.5. Defenses and Objections in 
Forcible Entry and Detainer Cases—

When and How. Defenses and Objections 
in Forcible Entry and Detainer Cases—

by Pleading or Motion.
(a) Responsive Pleadings; When Presented. 

The defendant shall file an answer including 

any counterclaim or cross-claim on or before, 

and shall appear in court at, the date and time 

as fixed in the summons, or such other date 

as fixed by the court. 

(b) Motions. A defendant may file a motion 

setting forth defenses simultaneously with the 

defendant’s answer. All other motions, except 

for motions arising at trial, must be filed at least 

three days before the earlier of the date of any 

pretrial conference or the trial date. 

(c) Waiver of Defenses. A party waives all 

defenses and objections which are not raised 

either by motion or in his answer except that 

the defense of lack of jurisdiction of the subject 

matter may be made at any time. 

(d) Motion for Judgment on the Pleadings. At 

any time after the last pleading is filed, but 

within such time as not to delay the trial, any 

party may move for judgment on the pleadings. 

A party shall not submit matters outside the 

pleadings in support of the motion.

Rule 316.5. Pretrial Procedure—Forcible 
Entry and Detainer Cases—Requests for 

Documents and Conference.
(a) Requests for Documents. 

(1) Either party may request all documents 

in the other party’s possession relevant to the 

current action. To make this request, a party 

must complete, file, and send Form JDF 185 

SC (Request for Documents in Eviction Cases) 

to the opposing party. 

(2) Any party failing to comply with a court order 

requiring such party to provide documentation 

relevant to the current action shall be subject 

to imposition of appropriate sanctions. 

(b) Trial Scheduling and Pretrial Conferences. 

Except as provided by statute, if the defen-

dant files an answer, the court shall schedule 

a trial no sooner than seven days, but not 

more than ten days, after the answer is filed, 

unless (1) the defendant requests a waiver of 

this requirement in the defendant’s answer 

or after filing the answer, (2) the court sets 

the trial date beyond ten days if either party 

demonstrates good cause for an extension or 

if the court otherwise finds justification for 

the extension. Prior to trial, the court may 

in its discretion and upon reasonable notice 

order a pretrial conference. Conferences by 

telephone or videoconference are encouraged. 

Following a pretrial conference, the court may 

issue an order which may include limitations 

on the issues to be raised and the witnesses 

and exhibits to be allowed at trial, entry of 

judgment, or dismissal, if appropriate. Failure 

to appear at a pretrial conference may result 

in appropriate sanctions, including an award 

of attorney’s fees and expenses incurred by 

the appearing party. Courts may encourage 

the parties to engage in mediation. 

(c) Pretrial Discovery. Any party may request 

that discovery be permitted to assist in the 

preparation for trial. The request shall be 

made only during the pretrial conference. The 

discovery may include depositions, requests for 

admission, interrogatories, physical or mental 

examinations, or requests for production or 

inspection. If the court enters a discovery order, 

it shall set forth the extent and terms of the 

discovery as well as the time for compliance. 

If the court fails to specify any term, then the 

provisions of C.R.C.P. 30, 32, 33, 34, 35, and 

36 shall be followed as to the missing term. 

(d) Resolution of Disputes. All issues regarding 

discovery shall be resolved on or before the 

day of trial and shall not cause any undue 

delay in the proceedings. No party shall be 

entitled to seek protective orders following 

the conference. Unless otherwise ordered by 

the court, a dispute over compliance with the 

discovery order shall be resolved at the time 

of trial, and the court may impose appropriate 

sanctions, including attorney’s fees and costs, 

against the non-complying party. 

(e) Juror Notebooks. The court may order the 

use of juror notebooks. If notebooks are to be 

used, counsel for each party shall confer about 

items to be included in juror notebooks and 

at the pretrial conference or other date set by 

the court make a joint submission to the court 

of items to be included in the juror notebook.

Amended and Adopted by the Court, En Banc, 
October 13, 2021, effective immediately. 
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Visit the Supreme Court’s website for 
complete text of rule changes, including 
corresponding forms and versions with 
highlights of revisions (deletions and ad-
ditions), which are not printed in Court 
Business. Material printed in Court Busi-
ness appears as submitted by the Court 
and has not been edited by Colorado 
Lawyer staff.

By the Court: 
Richard L. Gabriel 

Justice, Colorado Supreme Court

Rule Change 2021(22) 
Colorado Rules of 

Professional Conduct

Rule 3.8. Special Responsibilities 
of a Prosecutor

The prosecutor in a criminal case shall: 

(a)–(e) [NO CHANGE] 

(f ) except for statements that are necessary 

to inform the public of the nature and extent 

of the prosecutor’s action and that serve a 

legitimate law enforcement purpose, refrain 

from making extrajudicial comments that have 

a substantial likelihood of heightening public 

condemnation of the accused unless such 

comments are permitted under Rule 3.6(b) or 

3.6(c) or other law, and exercise reasonable 

care to prevent investigators, law enforcement 

personnel, employees or other persons assisting 

or associated with the prosecutor in a criminal 

case from making an extrajudicial statement 

that the prosecutor would be prohibited from 

making under Rule 3.6 or this Rule. 

(g)–(h) [NO CHANGE] 

COMMENT [NO CHANGE]

Amended and Adopted by the Court, En Banc, 
October 14, 2021, effective immediately. 

By the Court: 
Monica M. Márquez 

Justice, Colorado Supreme Court 
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No. 21PDJ070. People v. Chavez. 10/7/2021. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and sus-

pended Eliana Chavez (attorney registration 

number 48546) for six months, all to be stayed 

upon the successful completion of a two-year 

period of probation, with conditions. The sanc-

tion took into account a significant number of 

mitigating factors. The probation took effect on 

October 7, 2021.

Beginning in November 2018, Chavez rep-

resented a client in a dissolution of marriage 

case. In February 2019, Chavez agreed to settle 

the case during mediation with the other party, 

who was unrepresented. Chavez filed a status 

report informing the court of the separation 

agreement but never submitted the agreement 

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE

Disciplinary 
Case Summaries

or other documents that the court had ordered 

the parties to file. In March 2019, the court 

dismissed the case for noncompliance with 

its orders. Chavez did not check on the status 

of the case, however, and she believed that her 

assistant had sought additional time to submit 

the filings. As a result, she did not learn of the 

dismissal until later that year. 

Meanwhile, Chavez began drafting the 

separation agreement and preparing other 

paperwork for her client’s signature. In Au-

gust 2019, Chavez obtained the other party’s 

signature on the separation agreement and 

instructed her assistant to file the agreement. 

She did not verify that her assistant filed the 

agreement, nor did she otherwise investigate 

the status of the case. 

Around autumn 2019, Chavez learned 

that the case had been dismissed and that the 

separation agreement had not been filed. She 

did not notify her client or the other party of the 

status of the matter. Without consulting with 

her client, she devised a strategy to re-open 

the case and file the agreement. Before she did 

so, however, her client consulted with another 

lawyer, who checked the status of the case and 

informed the client that the matter had been 

dismissed and that the separation agreement 

was never filed. The client fired Chavez that 

month.

Through this conduct, Chavez violated 

Colo. RPC 1.2 (a lawyer must abide by the 

client’s decisions concerning the objectives of 

a case and consult with the client regarding the 

means to achieve the objectives); Colo. RPC 1.3 

(a lawyer shall act with reasonable diligence 

and promptness when representing a client); 

Colo. RPC 1.4(a) (a lawyer shall reasonably 

communicate with the client); Colo. RPC 1.4(b) 
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(a lawyer shall explain a matter so as to permit 

the client to make informed decisions regarding 

the representation); Colo. RPC 5.3 (a lawyer 

shall ensure that nonlawyer assistants act in a 

manner consistent with the lawyer’s professional 

obligations); and Colo. RPC 8.4(c) (a lawyer shall 

not engage in conduct involving dishonesty, 

fraud, deceit, or misrepresentation).

No. 21PDJ069. People v. Fragakis. 10/5/2021. 

Stipulation to Reciprocal Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to reciprocal discipline 

and suspended Dana Marie Fragakis (attorney 

registration number 50482) for 90 days, with 

conditions. The suspension took effect on 

October 5, 2021.  

On August 12, 2021, the Supreme Court 

of Florida accepted discipline by conditional 

guilty plea and consent judgment, suspending 

Fragakis from the practice of law for 90 days, 

with conditions. The sanction was premised on 

Fragakis’s violation of the Rules Regulating The 

Florida Bar by making a false statement or with 

reckless disregard to its truth or falsity concerning 

the qualifications or integrity of a candidate 

for election or appointment to judicial office. 

She was also sanctioned for failing to comply 

with applicable provisions of Florida’s Code of 

Judicial Conduct. 

Through this conduct, Fragakis engaged in 

conduct constituting grounds for reciprocal 

discipline under CRCP 242.21, which calls 

for imposition of the same discipline as that 

imposed in Florida. 

No. 21PDJ068. People v. Goodman. 10/5/2021. 

Stipulation to Reciprocal Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to reciprocal discipline 

and publicly censured Clint G. Goodman (attor-

ney registration number 50533), with conditions. 

The public censure took effect on October 5, 2021.  

On May 14, 2021, the Presiding Disciplinary 

Judge in Arizona accepted discipline by consent 

and issued a final order and judgment publicly 

reprimanding Goodman and imposing a one-

year period of probation with conditions. The 

sanction was premised on Goodman’s violation 

of the Arizona Rules of Professional Conduct by 

negligently filing fee applications and affidavit 

forms that were misleading and that resulted in 

excessive fee awards. 

Through this conduct, Goodman engaged 

in conduct constituting grounds for reciprocal 

discipline under CRCP 242.21, which calls for 

imposition of the same discipline as that imposed 

in Arizona. 

No. 21PDJ024. People v. Mann. 10/6/2021. 

Conditional Admission of Misconduct.

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of miscon-

duct and suspended Darlene Mann (attorney 

registration number 36328) for one year and 

one day, with six months to be served and six 

months and one day to be stayed upon the 

successful completion of a two-year period of 

probation, with conditions. The suspension 

took effect on November 10, 2021. 

Spanning a year and a half, Mann recklessly 

converted client funds by failing to keep suf-

ficient funds in her trust account for several 

clients. In March 2019, Mann overdrew her 

trust account after a charge debited from the 

trust account instead of her operating account. 

Mann had failed to provide her bookkeeper with 

necessary information to reconcile the trust 

account, which contained incorrect debits and 

credits, and from which Mann withdrew earned 

funds without identifying a related deposit. 

Around the time Mann overdrew her trust 

account, a client paid Mann $6,000 under a flat 

fee agreement for Mann’s representation in a 

dissolution of marriage case and two protection 

order matters. Mann was to provide limited 

representation through mediation, which the 

agreement listed as the final milestone. The client 

paid Mann $1,100 as a deposit in April 2019 

and made additional payments totaling $3,052 
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through mid-October 2019. The mediation was 

canceled, and Mann scheduled a permanent 

orders hearing in the case. Mann did not provide 

her client with a new fee agreement but instead 

began charging her client at her hourly rate. 

The case settled on the day of the hearing, and 

Mann received her client’s settlement check in 

November 2019. Mann did not communicate 

with her client after early November 2019 and 

did not discuss her invoice or the settlement 

with her client. Mann placed the settlement 

check in her client’s file and did not deposit the 

funds into her trust account until more than a 

month later, at which point she withdrew $7,757 

from the trust account for her fees. In August 

2020, Mann gave her client a cashier’s check 

for approximately half of the settlement funds, 

after which her client asked her to withdraw 

from her case. Mann refunded $4,809 to her 

former client the next summer. 

Through this conduct, Mann violated Colo. 

RPC 1.4(a)(3) (a lawyer shall keep a client 

reasonably informed about the status of the 

matter); Colo. RPC 1.5(a) (a lawyer shall not 

charge an unreasonable fee or an unreasonable 

amount for expenses); Colo. RPC 1.15A(a) (a 

lawyer shall hold client property separate from 

the lawyer’s own property); Colo. RPC 1.15A(b) 

(a lawyer shall promptly deliver to a client 

or third person any funds or property in the 

lawyer’s possession that the person is entitled 

to receive); Colo. RPC 1.15C(c) (a lawyer shall 

reconcile trust account records quarterly); 

and Colo. RPC 1.15D(a)(1)(A) (a lawyer shall 

maintain an appropriate record-keeping system 

to track funds or other property held for others).

No. 21PDJ026. People v. Morrow. 8/13/2021. 

Stipulation to Reciprocal Discipline.

The Presiding Disciplinary Judge entered 

judgment on the pleadings and imposed re-

ciprocal discipline, suspending Eric Morrow 

(attorney registration number 27106) from 

the practice of law in Colorado for two years. 

Morrow’s suspension took effect on September 

22, 2021.

This reciprocal discipline case arose out 

of discipline imposed upon Morrow in New 

Mexico. On March 10, 2021, the New Mexico 

Supreme Court suspended Morrow for no less 

than two years, all served. The suspension was 

based on a conditional agreement between Mor-

row and New Mexico disciplinary authorities 

in which Morrow agreed that he had failed to 

represent clients competently and diligently; 

failed to hold client funds separate from his 

own funds; failed to keep complete records of 

client funds he held; failed to deposit a client 

retainer into his trust account; failed to provide 

a prompt accounting and a return of client funds 

when requested; knowingly disobeyed a court 

order; and engaged in conduct prejudicial to 

the administration of justice.

Through this conduct, Morrow engaged in 

conduct constituting grounds for reciprocal 

discipline under CRCP 251.21, which calls 

for imposition of the same discipline as that 

imposed in New Mexico. 

No. 21PDJ074. People v. Veto. 10/13/2021. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and 

suspended Anthony Henry Veto (attorney 

registration number 00459) for 90 days, all to 

be stayed upon the successful completion of a 

two-year period of probation, with conditions. 

The probation took effect on October 13, 2021. 

In September 2020, Veto’s nonlawyer assis-

tant consulted with a new client about filing a 

petition for parental responsibility of the client’s 

child. The client believed that Veto’s assistant 

was a lawyer who would take the lead on her 

case. She paid a $3,500 retainer, against which 

Veto charged an hourly rate of $175. In early 

October 2020, Veto submitted a petition for 

custody and related filings in Arapahoe County 

Court. Around that time, the client sent Veto 

financial disclosures to be filed in her case. 

Veto’s assistant confirmed with the client that 

he had received the documents, but neither 

he nor Veto submitted them to the court. Veto 

then moved to dismiss the action at the end of 

October 2020, and the court closed the case. 

Even though the matter was closed, Veto’s 

assistant told the client in December 2020 that 

Veto had requested a new judge. 

In February 2021, Veto filed a new petition in 

Denver District Court after his client asked for 

an update. The parties’ parenting arrangement 

was contentious, and the client repeatedly texted 

and emailed Veto’s assistant about temporary 

orders and mediation. Neither Veto nor his 

assistant was responsive, however, and the 

client did not know what was happening in 

her case. She ultimately hired a new lawyer 

who took over as her counsel in May 2021. The 

lawyer informed her that Veto had failed to 

file her financial disclosures, seek temporary 

orders, propound discovery on the other party, 

and file a witness list for the permanent orders 

hearing set for June 2021. The client requested 

that Veto refund her entire retainer. Veto sent 

the client his bill and issued a refund of $753.

Through this conduct, Veto violated Colo. 

RPC 1.3 (a lawyer shall act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 1.4(a)(3) (a lawyer shall 

keep a client reasonably informed about the 

status of the matter); and Colo. RPC 5.3(a) (a 

partner or lawyer with comparable managerial 

authority shall make reasonable efforts to ensure 

that a firm implements measures to reasonably 

assure that nonlawyer employees’ conduct 

is compatible with the lawyer’s professional 

obligations). 

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge; the 
CBA cannot guarantee their accuracy or 
completeness. Full opinions are available 
at https://coloradosupremecourt.com/
PDJ/PDJ_Decisions.asp. The case files 
are public per CRCP 251.31.
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No. 19-4140. United States v. Egli. 9/23/2021. 

D.Utah. Judge Ebel. Child Pornography Con-

victions—Revocation of Probation—Special 

Conditions of Supervised Release—Absolute 

Prohibition on Computer and Internet Use—18 

USC § 3583(d)(2)—Waiver versus Forfeiture—

Plain Error.

Defendant pleaded guilty to possessing child 

pornography in 2004. He was sentenced to 51 

months’ incarceration followed by 60 months’ 

supervised release. Defendant’s supervised 

release conditions prohibited him from pos-

sessing or using a computer with internet access 

without the court’s prior written approval, using 

a data encryption technique or program, and 

viewing or accessing pornography in any format. 

In 2008, defendant violated the supervised 

release terms by possessing pornography and an 

unauthorized laptop with internet access, using 

his mother’s computer, and maintaining two 

email accounts. He was sentenced to additional 

incarceration followed by 60 months’ supervised 

Summaries of 
Selected Opinions

release with, in addition to the previous terms, 

a prohibition on any computer use without 

the probation office’s prior approval. In 2010, 

within two months of his second release from 

incarceration, defendant again violated his 

release terms by possessing an unauthorized 

computer and pornography, including child 

pornography. The court sentenced defendant 

to 120 months’ incarceration followed by a 

lifetime term of supervised release with similar 

terms to the previous conditions.

Within six days of completing his third term 

in 2018, probation officers visited defendant’s 

apartment and found an internet-capable 

video game console and a cell phone with an 

active email account. Defendant admitted to 

various supervised release violations and was 

taken back into custody. The probation office 

recommended reimposition of the supervised 

release conditions. At the revocation hearing, 

defendant objected to reimposition of the special 

condition restricting his computer and internet 

access. The district court modified the special 

conditions to allow for employment-related 

computer and internet use and for defendant 

to possess a single personal computer to visit 

certain benign websites, send emails, and play 

certain single-player games. The court sentenced 

defendant to time served and again placed him 

on supervised release for life. 

Less than a month later, defendant was taken 

back into custody for supervised release viola-

tions. At the subsequent revocation hearing, the 

court revoked defendant’s supervised release. 

It sentenced him to 11 months’ imprisonment 

and another lifetime term of supervised release, 

imposing a ban on all computer and internet 

access and prohibiting him from engaging 

in any employment that involved internet 

access. Defense counsel objected to the lifetime 

length of supervision but did not object to the 

internet-related special conditions. The district 

court entered a written judgment imposing the 

special release conditions but did not make 

any factual findings. 

On appeal, defendant challenged the special 

conditions of his supervised release, arguing that 

they violate 18 USC § 3583(d)(2) by imposing 

a supervised release condition that involves a 

greater deprivation of liberty than is reasonably 

FROM THE COURTS   |   US COURT OF APPEALS FOR THE TENTH CIRCUIT
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necessary to deter criminal activity, protect 

the public, and promote rehabilitation. As an 

initial matter, the Tenth Circuit determined that 

defendant’s failure to object on this ground at 

the district court constituted forfeiture, but 

not waiver, of his argument, so his appeal was 

subject to plain error review.

On the merits, while the Tenth Circuit has 

been hesitant to approve absolute bans on 

internet access, it has acknowledged that a 

ban might be warranted in an extreme case. 

Here, defendant’s glaring history of repeated 

violations of lesser restrictions presents an 

extreme case; he violated terms of supervised 

release on four separate occasions, including 

two recent violations about one month apart, 

only one month following his release from 

incarceration. Further, the requisite extremeness 

is supported by the record, which reflects that 

all other less restrictive means have not worked 

and no better alternatives to an absolute ban 

remain. Though the district court erred in failing 

to make factual findings supporting a blanket 

ban, defendant failed to challenge the lack of 

findings in his opening brief and waived such 

argument.

The imposition of the special condition of 

supervised release was affirmed. 

No. 19-1465. United States v. Kendall. 
9/28/2021. D.Colo. Judge Ebel. Fourth Amend-

ment—Motion to Suppress—Impoundment—

Community Caretaking Doctrine—Scope of 

Inventory Search.

 A police officer activated his vehicle’s emer-

gency lights when he spotted a vehicle with one 

working taillight. Defendant, who was driving 

the vehicle, slowed to approximately 10 mph but 

continued to drive for eight blocks. The officer 

noticed defendant moving around inside the 

vehicle in an erratic way, and another officer 

who arrived to provide backup saw defendant 

moving objects on the passenger seat in a 

frantic motion. During the slow-speed chase, 

dispatch informed the officer that the license 

plates were registered to a different vehicle. 

Defendant ultimately stopped the vehicle on 

the side of a public road, and officers ordered 

him to exit. They handcuffed defendant and 

read him his Miranda rights, which he waived.

During the traffic stop investigation, officers 

learned that defendant did not have a valid driv-

er’s license or proof of insurance, and while the 

vehicle was not reported stolen, it was registered 

to another individual. Officers were unable to 

immediately reach the vehicle’s owner. They 

then issued defendant a noncustodial summons 

for the motor vehicle violations and decided to 

tow the vehicle, per police department policy, 

because defendant could not legally drive it. 
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During the subsequent inventory search, an 

officer found a counterfeit $20 bill and an empty 

concealed carry handgun holster. Defendant 

was placed under custodial arrest for felony 

forgery and transported to the police station. 

Meanwhile, the inventory search continued. 

While searching the center console, an officer saw 

a small plastic bag sticking out from beneath the 

panel and discovered an additional compartment 

containing a small bag of methamphetamine 

and two bags of heroin. He also noticed that 

the panel below the glove compartment was 

not flush, and after lightly pulling it, located a 

handgun. While the car was being loaded onto 

the tow truck, the vehicle owner called and 

reported that defendant was in the process of 

buying the vehicle from her. However, she did 

not attempt to stop the towing or offer to retrieve 

the vehicle from the scene, and it was towed.

Defendant was charged with possession of 

a controlled substance with intent to distribute, 

unlawful possession of a firearm by a previously 

convicted felon, and possession of a firearm 

during and in furtherance of drug trafficking. 

The district court denied his motion to suppress 

the physical evidence. Defendant pleaded 

guilty to possessing heroin with intent to 

distribute and possessing a firearm as a felon, 

and the remaining charges were dismissed. 

The district court sentenced defendant to 95 

months in prison on each conviction, to run 

concurrently. 

Defendant appealed the denial of his 

motion to suppress, arguing that the vehicle 

impoundment was unreasonable. Here, the 

vehicle impoundment was justified by a rea-

sonable, non-pretextual community caretaking 

rationale: securing an uninsured vehicle on the 

side of a public road with inadequate taillights 

until a licensed driver with a legitimate con-

nection to the vehicle could rectify the issues 

and drive the vehicle without endangering 

public safety. Accordingly, the impoundment 

was reasonable under the Fourth Amendment.

Defendant also argued that even if the 

impoundment was lawful and an inventory 

search was permissible, the search was too 

broad to justify any administrative purpose 

and was instead a ruse to search for evidence of 

criminal activity. However, the center console 

had obviously been modified so that items could 

be stored underneath, and the console’s bottom 

was slightly raised with a plastic bag sticking 

out. It was thus reasonable for officers to believe 

that the area underneath the center console 

was being used as a storage compartment and 

a search of that area was necessary as part of 

the inventory search. And though the interior 

panel beneath the glove box search was not 

justified as an inventory search because nothing 

indicated that it was being used as a storage 

compartment, that search was justified as a 

community caretaking function because the 
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officer had reasonable grounds to suspect a 

firearm remained in the vehicle due to the empty 

holster and defendant’s erratic movements. 

Further, the vehicle search was conducted in 

accordance with police department policy. 

Accordingly, the vehicle search was reasonable 

under the Fourth Amendment.

The denial of defendant’s motion to suppress 

was affirmed. 

No. 20-1192. Bonbeck Parker, LLC v. Travelers 
Indemnity Company of America. 10/1/2021. 

D.Colo. Judge Moritz. Declaratory Action—Dis-

puted Insurance Policy Provision—“Amount of 

Loss”—Summary Judgment. 

A hailstorm damaged three buildings plaintiff 

owned. Plaintiff submitted a claim for damages 

under its commercial insurance policy with 

Travelers Indemnity Company of America 

(Travelers). The policy covered hail damage, and 

Travelers acknowledged that some hail damage 

occurred to all building components except 

the roofs. It covered the undisputed damage 

with two payments totaling about $34,200. 

Travelers denied coverage for the roof damage, 

asserting that it resulted from uncovered events 

like wear and tear, deterioration, and improper 

installation.

Plaintiff then invoked a policy provision 

allowing either party to request an appraisal 

by an appraisal panel (Panel) of certain issues 

on which they might disagree during the claims 

process, including the “amount of loss.” Travelers 

agreed to the request under certain conditions, 

including that the Panel would not decide 

whether the hailstorm caused the disputed 

damage. Plaintiff rejected these conditions, 

and Travelers commenced a declaratory action 

seeking declarations that the policy precluded 

the Panel from determining causation issues 

and that it owed plaintiff nothing more because 

the remaining damage was caused by excluded 

causes of loss. Plaintiff counterclaimed for 

breach of contract and a declaration that the 

policy allowed the Panel to decide the cause 

of loss.

The parties each moved for summary judg-

ment, and the district court concluded that the 

appraisal provision authorized the Panel to make 

cause-of-loss determinations. The Panel then 

issued its appraisal award, estimating total repair 

costs to be about $216,000. Travelers paid this 

amount, less the amount it previously paid. The 

district court then granted summary judgment to 

plaintiff on its counterclaim, finding no genuine 

dispute that Travelers breached the policy by not 

agreeing to the appraisal. Plaintiff was awarded 

$1 in nominal damages and statutory interest 

in the approximate amount of $36,000. 

Travelers appealed both summary judgment 

rulings. As threshold matters, the Tenth Circuit 

(1) rejected plaintiff’s argument that Travelers 

waived its challenge to the scope of the appraisal 

provision by stating in district court briefing 

that the causation issue was moot, because this 

assertion simply acknowledged that the district 

court had resolved the issue; (2) determined 

that Colorado law did not bar Travelers from 

challenging the appraisal provision’s scope, 

given that it paid the award without protest 

or reservation (while the payment precluded 

Travelers from recouping the payment itself, it 

did not affect its attempt to overturn the nominal 

damages and statutory interest awards); and 

(3) dismissed Travelers’ appeal of its claim for 

declaratory judgment, because it was rendered 

moot when Travelers paid the awarded amount 

without protest or reservation. 

On the merits, Travelers argued that the 

district court granted summary judgment on 

plaintiff’s breach of contract claim based on 

an erroneous view that the policy allowed the 

Panel to decide the cause of loss. The Tenth 

Circuit concluded that under the policy’s 

plain language, the parties could request an 

appraisal for disputes over the “amount of 

loss.” Accordingly, the district court properly 

interpreted the policy to conclude that the 

Panel could determine the cause of plaintiff’s 

roof damage, and it therefore properly granted 
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summary judgment for plaintiff on its breach 

of contract claim. 

The summary judgment on the breach of 

contract claim was affirmed. The appeal from 

the order denying summary judgment on the 

declaratory judgment claim was dismissed 

as moot.

No. 19-1348. Peterson v. Nelnet Diversified 
Solutions, LLC. 10/8/2021. D.Colo. Judge Moritz. 

Fair Labor Standards Act—Compensable Work 

Standards—De Minimis Doctrine—Prevailing 

Party Costs.

Nelnet Diversified Solutions, LLC (Nelnet) 

is a student loan company that operates several 

call centers where its employees service stu-

dent loans and interact with debtors over the 

phone and through email. Nelnet call center 

representatives (CCRs) must perform several 

computer-related pre-shift tasks before they 

can clock into the timekeeping system at their 

individual workstations. The CCRs filed this 

collective action under the Fair Labor Standards 

Act (FLSA) seeking payment from Nelnet for its 

failure to compensate the pre-shift activities. 

On cross-motions for summary judgment, the 

district court found that the pre-shift activities 

were compensable but determined that the time 

at issue was de minimis. It therefore granted 

summary judgment to Nelnet and awarded 

it prevailing party costs, jointly and severally 

against the CCRs. 

On appeal, the CCRs argued that the pre-shift 

activities are compensable under FLSA, and 

Nelnet argued to the contrary. FLSA requires 

an employer to pay employees for their work, 

but it does not define the kinds of activities that 

qualify as compensable work. The Portal to 

Portal Act of 1947 excluded time for commuting 

and performing preliminary and postliminary 

activities from the definition of compensable 

work. Under US Supreme Court precedent, 

an employee’s principal activities include the 

principal activities themselves and all activities 

that are an “integral and indispensable part of 

the principal activities.” Here, the pre-shift ac-

tivities of booting up a computer and launching 

software are integral and indispensable to the 

CCRs’ principal duties of servicing student loans 

by communicating with borrowers over the 

phone and by email. The duties are therefore 

compensable under FLSA.

The CCRs also argued that the district court 

erred in concluding that Nelnet need not com-

pensate them for their pre-shift activities because 

that time is de minimis. Under the de minimis 

doctrine, “insubstantial or insignificant periods 

of time beyond the scheduled working hours, 

which cannot as a practical administrative matter 

be precisely recorded for payroll purposes, 

may be disregarded.” In determining whether 

work time is de minimis, courts balance (1) the 

practical administrative difficulty of recording 

the additional time, (2) the size of the claim in 

the aggregate, and (3) whether the employee 

performed the work on a regular basis. Here, 

as demonstrated by Nelnet’s expert, defendant 

could simply estimate the amount of time at issue 

because the activities were performed by every 

CCR at the start of every shift. Therefore, given 

the data it already maintains, Nelnet did not meet 

its burden of showing that it was significantly 

burdensome to estimate the amount of time 

CCRs devoted to pre-shift activities. As to the 

second factor, while the average pre-shift time 

was only two minutes per employee per shift, 

the aggregate claim per full-time employee 

was $125 per year, which is not insignificant 

for employees who earn $13.50 per hour, so 

this factor did not weigh in favor of either party. 

Lastly, the regularity with which the tasks were 

performed weighed heavily in the CCRs’ favor. 

Balancing the three factors, Nelnet’s ability to 

estimate the amount of time at issue and the 

consistent regularity with which CCRs perform 

these activities weigh more heavily than the 

relatively small size of the claims, and the de 

minimis doctrine does not apply to excuse 

Nelnet’s obligation to pay its employees for 

their pre-shift work.
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The summary judgment was reversed and 

the case was remanded for further proceedings 

consistent with this opinion.

No. 20-4109. United States v. Hemmelgarn. 
10/8/2021. D.Utah. Judge Tymkovich. Motion 

for Compassionate Release—Exhaustion of 

Administrative Remedies—COVID-19.

Defendant moved for compassionate 

release under 18 USC § 3582(c)(1)(A) based 

on a COVID-19 outbreak at the correctional 

institution where he was housed. The district 

court denied his motion and his subsequent 

motion for reconsideration, determining that 

defendant had not established extraordinary 

and compelling reasons to support a sentence 

reduction because of his health conditions or 

the risk of exposure to COVID-19. 

Defendant appealed the motion denial. The 

First Step Act modified 18 USC § 3582(c)(1)(A) 

to allow a defendant to move for a sentence 

reduction with the district court after either 

exhausting administrative rights to appeal 

the Bureau of Prison director’s failure to file 

such a motion, or the passage of 30 days from 

the defendant’s unanswered request to the 

warden for such relief. The district court may 

then reduce the imprisonment term only if it 

(1) finds that extraordinary and compelling 

reasons warrant such a reduction; (2) finds that 

such a reduction is consistent with Sentencing 

Commission’s applicable policy statements; and 

(3) considers the 18 USC § 3553(a) factors, to 

the extent they are applicable. A district court 

may deny compassionate release motions when 

any prerequisite is lacking and does not need 

to address the others. Here, defendant failed 

to provide proof that he exhausted his admin-

istrative rights, so the Tenth Circuit initially 

considered whether 18 USC § 3582(c)(1)(A)’s 

exhaustion requirements were jurisdictional or 

established a mandatory claim-processing rule. 

The Tenth Circuit determined that the exhaustion 

requirement is a mandatory claim-processing 

rule, so it had authority to decide the merits.

On the merits, the district court’s findings 

that (1) the medical conditions defendant 

identified do not place him at risk of severe 

illness from COVID-19, (2) defendant was 

receiving treatment for his medical issues, and 

(3) there were no confirmed COVID-19 cases at 

the time of the ruling were not clearly erroneous. 

Accordingly, the district court did not abuse 

its discretion in denying the compassionate 

release motion.

Defendant also challenged the denial of 

his reconsideration motion, arguing that his 

counsel abandoned him and failed to bring 

evidence to the court’s attention that would 

have impacted its decision on his motion. 

However, the district court ruled that even 

with such evidence, it would have denied the 

motion. Further, there is no constitutional right 

to counsel to aid in a defendant’s request for 

compassionate release. Accordingly, the court 

did not abuse its discretion.

The motion denials were affirmed.

No. 20-1182. Friends of Animals v. Bernhardt. 
10/13/2021. D.Colo. Judge Ebel. Freedom of Infor-

mation Act Exemptions 4, 6, and 7(C)—US Fish 

and Wildlife Service Declaration for Importation 

or Exportation of Fish or Wildlife—Inadmissible 

Hearsay—Summary Judgment Affidavit.

Plaintiff is a nonprofit organization that 

endeavors to protect endangered or threatened 

wildlife in Africa. It relies on the Freedom of 

Information Act (FOIA) to obtain information 

about wildlife trade. The US Fish and Wildlife 

Service (FWS) is charged with conserving wildlife 

and wildlife habitats. As relevant here, importers 

of elephant and giraffe parts must submit a 

Declaration for Importation or Exportation 

of Fish or Wildlife (Form 3-177) to the FWS. 

In 2018, plaintiff made two FOIA requests for 

information from FWS. The first requested 

information regarding importation of African 

elephant skins and products from 2012 to 2018, 

including all Form 3-177s (Elephant Request). 

The second request was for all records, including 

Form 3-177s, of private citizens importing 

African giraffe parts or products through certain 

US ports from 2014 to 2018 (Giraffe Request). 

FWS sent plaintiff 847 pages of records in 

response to the Elephant Request, but it redacted 

information on 496 pages on grounds that it was 

protected by FOIA Exemptions 6 and 7(C). The 

withheld information included the names of 

the individual US importers. FWS also redacted 

portions of a Form 3-177 submitted by an exotic 

leather business under Exemption 4, alleging the 

information was commercial and confidential. 

In response to the Giraffe Request, FWS sent 

a spreadsheet of information but redacted the 

names of 373 individual importers under FOIA 

Exemptions 6 and 7(C). Previously, FWS had 

released Form 3-177 data to plaintiff without 

redacting the submitters’ names. 

Plaintiff filed administrative appeals in 

response to the redactions and exhausted its 

administrative remedies. When FWS did not 

change its position, plaintiff filed suit, chal-

lenging FWS’s redactions of importer names. 

In response to cross-motions for summary 

judgment, the district court entered judgment 

for FWS on all claims. 

On appeal, plaintiff challenged the district 

court’s grant of summary judgment to FWS as to 

the names of the individual submitters withheld 

under Exemptions 6 and 7(C). FOIA is broadly 

construed in favor of disclosure. The statute 

contains nine exemptions under which agencies 

may withhold requested information when 

disclosure would harm legitimate government 

or individual interests, but FOIA exemptions 

are construed narrowly, so they do not displace 

FOIA’s dominant disclosure objective. Exemp-

tion 6 protects from disclosure “personnel and 

medical files and similar files the disclosure of 

which would constitute a clearly unwarranted 

invasion of personal privacy.” Form 3-177s are 

considered “similar files.” To determine if a 

disclosure qualifies as a “clearly unwarranted 

invasion of personal privacy,” and thus whether 

Exemption 6 applies, courts balance the public 

interest in disclosure against the individual 

privacy interest. Similarly, Exemption 7(C) 

protects records or information compiled for 

law enforcement purposes, but only to the 

extent that the production could reasonably 

be expected to constitute an unwarranted 

invasion of personal privacy. For information to 

be covered by Exemption 7(C), (1) it must have 

been gathered for a law enforcement purpose; 

(2) there must be a personal privacy interest at 

stake; and (3) if such interest is at stake, it must 

outweigh the public interest in disclosure. If the 

threshold law enforcement inquiry is satisfied, 

the analysis under Exemptions 6 and 7(C) is 

largely the same.
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As to Exemption 7(C)’s applicability to the 

Elephant Request, the Tenth Circuit assumed 

without deciding that FWS collected the Form 

3-177s for law enforcement purposes. It de-

termined that though the individuals have 

some privacy right in information about their 

personal activities, the interest here is weak; 

FWS relied on speculation, provided no evidence 

from the submitters themselves, and failed to 

link its evidence of publicity to evidence that 

the submitters would be personally targeted, 

contacted, or harassed. Further, the voluntary 

and highly regulated nature of the submitters’ 

activity and the fact that similar information 

is already public support this conclusion. The 

district court also undervalued the disclosure’s 

usefulness, under-weighing the significant 

public interest side of the equation. Accordingly, 

the exemption does not support redaction of the 

submitters’ names because the personal privacy 

interest was outweighed by the public interest 

in disclosure, and the district court erred. The 

Tenth Circuit rejected FWS’s argument that 

withholding was justified under Exemption 6 

for the same reasons. 

As to the Exemption 7(C) balancing frame-

work on the Giraffe Request, the privacy interest 

was similarly weak to the Elephant Request. 

But as to the public interest prong, though 

one of FWS’s purposes is to enforce federal 

wildlife law and regulations, at the time the 

Form 3-177s here were filed, the import of 

giraffe parts, unlike elephant parts, was not 

regulated by the Convention on International 

Trade in Endangered Species of Wild Fauna or 

federal law. Thus, the giraffe-import submitters’ 

names cannot be linked to permits or permitting 

decisions, nor to FWS’s duties to allow only a 

certain number of imports, as in the elephant 

context. Accordingly, disclosure of the names 

would not aid the public’s understanding of FWS 

operations and does not warrant any invasion 

of privacy resulting from disclosure, and the 

withholding was justified. 

Plaintiff also challenged FWS’s withholding 

of information under Exemption 4 on one Form 

3-177 submitted by an exotic leather business, 

arguing that FWS failed to establish confiden-

tiality. To receive protection under Exemption 

4, information that is not a trade secret must be 

commercial or financial, obtained from a person, 

and privileged or confidential. Information is 

confidential when (1) it is customarily kept 

private or closely held by the person imparting 

it, and (2) the party receiving it assures that it 

will remain secret. Here, FWS’s only evidence 

supporting the withholding of information under 

Exemption 4 was an affidavit consisting almost 

entirely of hearsay. Because hearsay contained 

within an affidavit remains inadmissible hearsay 

beyond judicial consideration for summary 

judgment purposes, the district court erred, 

and the error was not harmless. 

The summary judgment in favor of FWS as 

to the withholdings in the Giraffe Request was 

affirmed. The summary judgment in favor of FWS 

as to the withholdings in the Elephant Request 

was reversed and the case was remanded for 

further proceedings.  
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October 21, 2021
2021 COA 126. No. 18CA2333. People v. Dors-
ey. Failure to Register as a Sex Offender—Prior 

Convictions—CRS § 18-3-412.5.

Defendant pleaded guilty to attempt to 

commit criminal sexual assault in the second 

degree. He was sentenced to two years in the 

custody of the Department of Corrections 

and required to register as a sex offender and 

re-register annually. Defendant subsequently 

pleaded guilty to failing to re-register as a sex 

offender in violation of CRS § 18-3-412.5. He 

later again failed to re-register and was charged 

with failure to register as a sex offender (second 

offense). The trial court determined that the 

prior offense was a sentence enhancer to be 

tried to the court, and it found that defendant’s 

prior conviction had been proved beyond a 

reasonable doubt.

On appeal, defendant argued that the district 

court erred in treating his prior offense as a 

sentence enhancer because the fact of his 

prior conviction for failure to register is part 

of the sex offender statute’s definition of the 

offense, and the prosecution failed to prove the 

prior conviction to a jury beyond a reasonable 

doubt. However, the General Assembly intended 

to make prior convictions for this offense a 

sentence enhancer and not an element of the 

offense. Accordingly, the court did not err in 

deciding the prior conviction issue.

Defendant also argued that the district court 

erred in admitting a report from the National 

Crime Information Center (NCIC) database 

as a prosecution exhibit because it contained 

hearsay, was irrelevant, required expert tes-

timony, and contained information that was 

more unfairly prejudicial than probative. As 

to hearsay, assuming without deciding that the 

NCIC report does not satisfy the requirements 

for admission as a business record under that 

hearsay exception, its admission was cumulative 

of other hearsay testimony to which defense 

counsel failed to object. Therefore, even if the 

court erred, any error was harmless. Defendant’s 

remaining contentions were unpreserved, and 

because admission of the exhibit was harmless, 

these alternative contentions did not rise to the 

level of plain error. 

The judgment was affirmed.

2021 COA 127. No. 19CA0913. In the Interest 
of C.C-S. Safe2Tell—Fourth Amendment—Search 

and Seizure—Unreasonable Detention—Exclu-

sionary Rule—Delinquency. 

A school security officer received a tip 

through the Safe2Tell program that high school 

student C.C-S. had been seen in a Snapchat 

video shooting a firearm out of a car window. 

At the time of the tip, the Snapchat video was 

a month old and therefore unviewable. The 

school dean told the security officer that C.C-S. 

had a history of bringing things to school that 

he shouldn’t, such as drugs.

The security officer brought another security 

officer and C.C-S. into a closed room. They told 

C.C-S. about the tip and said they were going to 

search his backpack. C.C-S. refused to consent to 

the search and after further discussion attempted 

to leave. The officers did not let him leave, and 

after they asked C.C-S. whether he was refusing 

to allow the search because he had drugs in his 

backpack, C.C-S. confessed that he had drugs 

in his backpack and handed the backpack to 

the officers. They searched the backpack and 

found a plastic bag of marijuana and marijuana 

paraphernalia. The People charged C.C-S. in a 

delinquency petition with underage possession 

of marijuana and possession with intent to 

distribute.

Summaries of 
Published Opinions

C.C-S. moved to suppress the marijuana 

and paraphernalia on grounds that they were 

discovered during an unconstitutional detention 

of his person and search and seizure of his 

backpack. The juvenile court denied the motion, 

and following a bench trial, it found C.C-S. guilty 

of both charges and adjudicated him delinquent.

On appeal, C.C-S. contended that the court 

erred by denying his motion to suppress be-

cause the marijuana and paraphernalia were 

discovered during an unreasonable search and 

seizure of his backpack, which was conducted 

after an initial, illegal seizure of his person. He 

maintained that the anonymous Safe2Tell tip was 

stale, and the dean’s comment did not furnish 

sufficient grounds to justify the backpack search. 

A school search is reasonable under the Fourth 

Amendment if it is justified at its inception and is 

“reasonably related in scope to the circumstances 

which justified the interference in the first place.” 

To justify a search at its inception, a school officer 

must have a particularized and objective basis 

for suspecting legal wrongdoing. Reasonable 

suspicion for a search must be based on specific 

and articulable facts known to the officer and 

the rational inferences drawn from those facts. 

An anonymous and otherwise unreliable tip 

may furnish reasonable suspicion sufficient to 

justify a search if verified by enough independent 

corroborating evidence of a violation of the law 

or school rules.

The Safe2Tell program allows students, 

parents, and staff members within a school 

district to submit anonymous tips about potential 

school safety concerns. However, the anonymity 

of tips received by the Safe2Tell program does 

not ensure, without more, that such tips will 

provide reasonable suspicion as required by the 

Fourth Amendment. Here, the Safe2Tell tip was 

stale and did not provide reasonable suspicion 

that C.C-S. had committed or was about to 

commit a crime, and the dean’s comments 

about C.C-S.’s past behavior at school did not 

corroborate the weapons tip. Accordingly, the 

search was not reasonable. 

The People argued that the Safe2Tell pro-

gram merits special consideration because it 

is designed to promote anonymous tips about 

violent or otherwise harmful behavior at schools. 

While Safe2Tell has an important role in pre-
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venting school violence, investigations based 

on Safe2Tell tips by security officers and other 

school officials must occur within the bounds 

of students’ Fourth Amendment rights. 

Alternatively, the People argued that C.C-S.’s 

admission to having drugs in his backpack pro-

vided the officers with reasonable suspicion to 

perform the search. Here, it was undisputed that 

C.C-S. was not free to leave and that he had been 

seized for Fourth Amendment purposes when 

he admitted he had marijuana in his backpack. 

For the same reasons that the search violated 

his Fourth Amendment rights, the seizure was 

unsupported by reasonable suspicion. And 

because C.C-S. was unreasonably detained, 

his admissions during the unlawful detention 

cannot uphold the backpack search.

The People further argued that even if the 

search and seizure were unlawful, the delin-

quency adjudication could still be affirmed 

because the exclusionary rule should not 

apply to searches of a student conducted by a 

school official. However, the Court of Appeals 

concluded that the exclusionary rule should 

apply in the context of searches and seizures 

of students by school officials because school 

security officers are governmental actors and 

applying the exclusionary rule in school searches 

conducted by school security officers would 

deter Fourth Amendment violations. 

Lastly, the Court rejected the People’s ar-

gument that the backpack search was lawful 

under the attenuation exception to the fruit 

of the poisonous tree doctrine. Here, C.C-S. 

repeatedly refused to consent to a search of 

his backpack, attempted to leave several times, 

and did not admit to possessing marijuana until 

after the officer made clear that he would not be 

free to leave until his backpack was searched. 

Accordingly, the admission was the fruit of an 

unlawful detention, and the discovery of the 

marijuana was not sufficiently attenuated so 

as to dissipate the taint of the constitutional 

violation. Therefore, C.C-S.’s admission did not 

justify the otherwise illegal search.  

The judgment was reversed and the case 

was remanded for a new trial.

2021 COA 128. No. 20CA1035. Silvernagel 
v. US Bank National Ass’n. Bankruptcy Dis-

charge—Foreclosure on a Deed of Trust—Statute 

of Limitations—Declaratory Relief.

In 2006, plaintiffs Silvernagel and Wu, who 

are married, took out a second mortgage on 

their home with lender New Century Mortgage 

Corporation. Silvernagel and Wu both signed 

the deed of trust, but only Silvernagel signed the 

promissory note. In 2012, a bankruptcy court 

discharged Silvernagel’s personal liability on 

the note, and he made no payments thereafter.

In 2019, plaintiffs filed this action for declar-

atory relief against US Bank National Association 

(US Bank), asserting that US Bank (1) had begun 

demanding payment that year on the underlying 

debt and threatening them with foreclosure, (2) 

lacked standing to foreclose because it could 

not prove it was the owner or holder of the 

deed of trust, and (3) was barred from initiating 

foreclosure by either the statute of limitation or 

laches. US Bank filed a CRCP 12(b)(5) motion to 

dismiss the complaint. The district concluded, 

among other things, that US Bank provided a 

copy of the Mortgage Electronic Registration 

Systems, Inc. (MERS) report showing it was 

the current trustee, and it granted the motion. 

On appeal, plaintiffs argued that the district 

court erred when it concluded that US Bank 

has standing to enforce the note and deed of 

trust because the MERS milestone report is 

insufficient to establish US Bank’s standing to 

foreclose on the property. A creditor’s right to 

foreclose on a deed of trust survives a discharge 

of the underlying debt in bankruptcy, and 

Colorado law allows a holder of an evidence of 

debt to foreclose upon breach of the terms of 

the deed of trust. As an initial matter, the Court 

of Appeals found that because the district court 

had considered the MERS report, which was 

outside the complaint, U.S. Bank’s motion to 

dismiss was converted into a motion for sum-
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mary judgment. Therefore, the Court reviewed 

the matter according to summary judgment 

principles and concluded that there were no 

disputed issues of material fact necessary for the 

Court to resolve the appeal. Because US Bank 

is the defendant in this declaratory judgment 

action, it did not need to establish standing. 

Plaintiffs also argued that the district court 

erroneously dismissed the complaint based on 

its rejection, as a matter of law, of their claim 

that any suit by US Bank would be barred by the 

statute of limitations. Here, the district court 

determined that the period for pursuing a claim 

on the debt underlying the deed of trust had not 

yet commenced, and it concluded, as a matter 

of law, that US Bank would not be barred by the 

statute of limitations from foreclosing on the 

property. However, according to the allegations 

in the complaint, (1) Silvernagel was discharged 

in bankruptcy of personal responsibility for the 

underlying debt in October 2012; and (2) as of 

June 2019, US Bank had not initiated foreclosure 

proceedings with respect to the deed of trust. If 

these allegations are true, US Bank would have 

failed to timely seek relief within the applicable 

six-year limitations period and, consequently, 

would be barred from foreclosing on plaintiffs’ 

property. Plaintiffs would thus be entitled to the 

relief sought in their complaint, so the district 

court erred.  

The judgment was reversed and the case 

was remanded with directions to reinstate the 

complaint and conduct further proceedings.

October 28, 2021
2021 COA 129. No. 17CA1381. Garcia v. Colora-
do Cab Co. Negligence—Rescue Doctrine—Duty 

of Care—Proximate Cause.

Yusuf was a driver for Colorado Cab Com-

pany LLC (Colorado Cab). Late one night, 

Yusuf picked up defendant and defendant’s 

friend, who were both intoxicated. When they 

arrived at the destination, defendant refused 

to pay the fare and assaulted Yusuf. Garcia was 

waiting for a cab in a nearby house when he 

saw Yusuf’s cab drive by. Thinking it might be 

the taxi he had called for, Garcia approached 

Yusuf’s cab. Garcia observed the altercation and 

repeatedly told defendant to pay the fare and 

leave Yusuf alone. Defendant attacked Garcia, 

and during the scuffle, Garcia was hit in the 

head. Defendant then got in the taxi and sped 

off, hitting Garcia’s knee as he left. Defendant 

turned the cab around, aiming his vehicle at 

Yusuf and Garcia. Yusuf avoided the taxi, but 

defendant hit Garcia, ran him over, and dragged 

him into a parking lot. Defendant backed up, 

ran over Garcia again, and chased Yusuf around 

a utility pole two or three times before driving 

off again. Garcia’s injuries were extensive, and 
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he sued Colorado Cab for negligence. A jury 

found that Colorado Cab breached its duty of 

care and awarded Garcia $1,605,000 in damages 

(the jury allocated 45% of the fault to Colorado 

Cab and 55% to defendant).

On appeal, Colorado Cab argued that the 

district court erred by allowing the jury to 

consider whether Colorado Cab breached its 

duty of care to Yusuf by failing to install partitions 

and interior cameras in its cabs. Here, the record 

of assaults on Colorado Cab’s drivers during the 

period before this incident sufficiently supported 

the jury’s finding that Colorado Cab breached its 

duty to protect Yusuf from a passenger assault by 

failing to install partitions and interior cameras. 

And Garcia’s status as a rescuer entitled him to 

vicariously claim Colorado Cab’s duty to Yusuf. 

Therefore, the district court did not err. 

Colorado Cab also argued that the district 

court erred by allowing the jury to determine 

whether Colorado Cab’s breach of duty to Yusuf 

was the cause of Garcia’s injuries. It maintained 

that, as a matter of law, its alleged breach of duty 

wasn’t the factual or proximate cause of Garcia’s 

claimed injuries because defendant’s intentional 

criminal acts broke the causation chain. Because 

Garcia was a rescuer, the question before the 

Court of Appeals became whether the risk of 

harm to Garcia could have been reasonably 

anticipated from the rescue attempt. Here, the 

jury reasonably could have concluded that the 

harm suffered by Garcia when defendant got out 

of the cab and assaulted him was not different 

from the harm to be expected to arise from an 

attempted rescue of a cab driver being assaulted 

by a passenger. However, defendant’s conduct 

in stealing the cab and using it as a weapon was 

a superseding cause of the resulting injuries 

Garcia suffered because it wasn’t a risk of harm 

that could have been anticipated from the rescue 

attempt. Therefore, the jury could reasonably 

have found that Colorado Cab was liable for 

the injuries Garcia suffered when defendant 

assaulted him as they fought outside the cab, 

but not for those he suffered when defendant 

later ran him down with the stolen cab. But the 

record here does not allow for a determination 

of the damages attributable only to defendant’s 

initial assault on Garcia.

Colorado Cab also contended that the district 

court erred by refusing to set off the jury’s 

damages award by the amount of Medicaid 

paid toward Garcia’s medical bills. Under Court 

precedent, Colorado Cab isn’t entitled to a setoff 

for the Medicaid payments.

The judgment was affirmed in part and 

reversed in part. The case was remanded for 

a new trial on damages, limited to the issues 

of Garcia’s damages incurred as a result of 

defendant’s initial assault on him outside the 

cab and Colorado Cab’s percentage of fault for 

that injury.

2021 COA 130. No. 18CA1391. People in the 
Interest of O.S-H. Dependency and Neglect—

Paternity Adjudication—Indian Child Welfare 

Act of 1978—Uniform Parentage Act.

The Washington County Department of Hu-

man Services (Department) obtained temporary 

custody of the child and initiated a dependency 

and neglect case. The Department asserted that 

the child’s mother was deceased, biological 

father was in prison, and stepfather did not have 

appropriate housing for the child. The juvenile 

court adjudicated the child dependent and 

neglected as to stepfather, adopted a treatment 

plan for stepfather, and placed the child in his 

care. Biological father was served with notice 

of the proceeding and promptly asserted that 

he was the biological parent and was named as 

the father on the child’s birth certificate. Testing 

later confirmed biological father’s genetic 

relationship to the child. After a hearing, the 

court adjudicated stepfather the child’s parent 

and dismissed biological father from the case.

On appeal, biological father contended that 

the juvenile court failed to comply with the 

Indian Child Welfare Act of 1978 (ICWA) because 

it did not ask him whether he knew or had reason 

to know that the child is an Indian child. ICWA 
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applies to child custody proceedings, which 

include actions for foster care placement; 

termination of parental rights; and dependency 

and neglect proceedings, including paternity 

adjudications in a dependency and neglect 

proceeding. Here, biological father met ICWA’s 

definition of a parent, and the paternity adjudi-

cation was determined within the dependency 

and neglect proceeding. However, the record 

did not show ICWA compliance.

Biological father also argued that the juvenile 

court lacked authority to adjudicate paternity 

because his paternity had been previously 

established when he was named on the child’s 

birth certificate and when an adjudication was 

entered against him in a 2011 dependency 

and neglect case. Here, the court did not de-

termine whether either the birth certificate or 

the previous adjudicatory order was effectively 

a paternity determination, nor did it apply the 

Uniform Parentage Act standards for setting 

such a determination aside. 

The judgment was reversed and the case 

was remanded with instructions. 

2021 COA 131. No. 19CA1546. People v. Del-
feld. Illegal Sentence—Protection Order—CRS 

§ 18-1-1001(1).

Defendant was charged in an earlier case 

with offenses arising from a domestic violence 

incident. Pursuant to CRS § 18-1-1001(1), the 

trial court entered a protection order pro-

hibiting him from harassing, contacting, or 

communicating with the victim. The order 

was effective “until final disposition or further 

order of the Court.” The parties later reached 

a plea agreement under which defendant was 

sentenced to one year of imprisonment on two 

counts followed by two years of parole, and three 

years of probation to be served consecutively 

to the prison sentence but concurrently with 

his parole. Defendant served the sentence, and 

after serving additional prison time for parole 

violations, he was discharged from parole in 

May 2018, leaving him only on probation. Based 

on a complaint filed in November 2018, his 

probation was revoked and he was resentenced 

to 18 months in jail, which he served.

In this case, the prosecution charged de-

fendant with violating the protection order and 

harassment arising from an altercation with the 

victim in September 2018 when he had com-

pleted his prison sentence and been discharged 

from parole but remained on probation. A jury 

convicted defendant, and the trial court found 

he was a habitual offender and sentenced him 

to three years in prison. 

On appeal, defendant argued that the proba-

tion portion of his earlier sentence was illegal, 

so the sentence should have ended when he was 
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discharged from parole in May 2018; and because 

the protection order terminated by operation 

of law in May 2018, before the offenses in this 

case, there was no basis after that point for the 

trial court to enforce the order or for the jury to 

find he had violated it. The parties agreed that 

defendant’s sentence to imprisonment and 

probation on different counts in the same case 

was illegal. Under the plain language of CRS § 

18-1-1001(1), a mandatory protection order 

remains in effect “until final disposition of the 

action.” Here, the mandatory protection order 

wasn’t entered as part of the illegal sentence 

but immediately after defendant was charged. 

Thus, the illegality of the sentence does not call 

into question the validity of the protection order. 

Further, the two parts of defendant’s sentence 

are not severable such that one part can be 

considered illegal and the other legal. Under 

CRS § 18-1-1001(8)(b), defendant’s original 

sentence ended only when he was released 

from incarceration, discharged from parole, and 

discharged from probation. Thus, he was still 

serving his sentence and the protection order 

remained in effect at the time of the events 

leading to the charges in this case. 

The judgment was affirmed.

2021 COA 132. No. 20CA0641. Brannberg v. 
Colorado State Board of Education. Charter 

Schools Act—Appeal Rights—Judicial Review.

Plaintiffs Brannberg and her proposed charter 

school, John Dewey Institute, submitted charter 

school applications to the Douglas County School 

District RE-1 and the Colorado State Board of 

Education (state board) (collectively, School 

Boards). The applications were denied, and 

plaintiffs brought claims against School Boards 

under the Colorado Administrative Procedure 

Act. School Boards moved to dismiss, and the 

district court dismissed the case for lack of 

subject matter jurisdiction.

On appeal, plaintiffs contended that the 

district court erred by concluding that the Charter 

Schools Act precludes judicial review of first-ap-

peal state board decisions. The Charter Schools 

Act allows individuals or groups to apply to a local 

school board to create a charter. In the event of 

an adverse decision, applicants may appeal the 

local board’s decision to the state board. When 

the initial appeal of the local board’s decision 

occurs, CRS § 22-30.5-108(3)(a) instructs the 

state board to either affirm or remand. If the 

local board on remand again renders a decision 

adverse to the applicant, the applicant may 

take a second appeal to the state board. Under 

subsection 108(3)(d), the state board decision 

in the second appeal is final and not subject to 

appeal. However, the appeal-preclusion language 

does not explicitly or by necessary implication 

apply to state board decisions rendered after 

a first appeal. Subsection 108(3)(d) thus does 

not revoke courts’ subject matter jurisdiction to 

review such decisions. Here, the district court 

erroneously dismissed plaintiff’s case for lack 

of subject matter jurisdiction by reasoning that 

subsection § 108(3)(d) barred judicial review of 

all state board charter application decisions.

The judgment was reversed and the case was 

remanded for further proceedings. 



8 8     |     C O L OR A D O  L AW Y E R     |     DE C E M B E R  2 0 2 1

FROM THE COURTS   |    COLORADO SUPREME COURT

October 18, 2021
2021 CO 71. No. 20SC142. People v. Hall. 
Trial by Court—Remarks of Judge—Requisites 

of Fair Trial. 

In this opinion, the Supreme Court reviewed 

a Court of Appeals division’s decision holding 

that the trial court deprived defendant of his right 

to a fair trial because the trial court crossed the 

line from impartial judge to partisan advocate 

during a bench trial when it requested additional 

argument after closing arguments. 

Here, the Court held that a trial court pre-

siding over a bench trial acts well within its 

discretion and does not abandon its role as 

a neutral arbiter when it asks both parties for 

additional argument about properly admitted 

evidence before rendering a verdict. The Court 

further held that the trial judge’s request was not 

an invitation for personal opinion testimony and 

did not deprive defense counsel of a meaningful 

opportunity to respond.

The division’s judgment was reversed.

Summaries of Published Opinions

October 25, 2021
2021 CO 72. No. 21SA238. People v. McKay. 
Criminal Law—Searches and Seizures. 

In this interlocutory appeal, the Supreme 

Court reversed the trial court’s order granting 

defendant’s motion to suppress evidence found 

during the execution of a search warrant. The 

Court concluded that the magistrate who 

issued the warrant had a substantial basis to 

find probable cause existed and the trial court 

erred in suppressing the evidence. 

These summaries of Colorado Supreme 
Court published opinions are provided 
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 ■  Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process. Visit https://info.

smokeball.com/colorado-bar-association-

members.

UPS
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

The UPS Store
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

FINANCIAL 
SERVICES
ABA Retirement Funds

 ■   Providing affordable 401(k) plans 

exclusively to the legal community for 

50 years. Call (866) 812-3580 for a free 

consultation or visit www.abaretirement.

com.

LawPay
 ■  Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription. Call (866) 

376-0950 or visit www.lawpay.com/cobar.

 
Options Credit Union

 ■  Options Credit Union was founded in 1979 

by the Denver Bar Association. Visit www.

optionscreditunion.com.  

PERSONAL 
SERVICES

the ART, a Hotel
 ■  This luxurious hotel creates an 

unparalleled experience. Call (303) 572-

8000 and use code negcodenbar for special 

room rates.

Brooks Brothers
 ■  Receive a 15% discount when you sign up for 

a Brooks Brothers Corporate Membership 

Card. Call (866) 515-4747 or visit www.

membership.brooksbrothers.com; use code 

15201 and pin code 47841.

Car Rental Discounts
 ■  Avis: (800) 331-1212, account #A745900

 ■ Dollar: (800) 800-4000, account # 3065062

 ■ Hertz: (800) 654-3131, (800) 654-3131,

account #2177879

 ■ National: (800) 227-7368, account #5434894

 ■ Thrifty: (800) 847-4389, account #3065063

Colorado Ballet 
and Colorado Symphony

 ■  Discount tickets are available with code 

COBAR. Visit www.coloradoballet.org and 

www.coloradosymphony.org. 

Core Power Yoga
 ■  Enjoy 20% off unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending

 ■  CBA members receive substantial savings 

on a new home purchase or refinance. 

Contact Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 ■  Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers 

exclusive pricing on hotels and vacation 

homes in or near Disney World and 

Universal Studios Orlando, along with 

discount tickets for Disney World, Universal 

Studios Orlando, Sea World, and all 

Orlando-area theme parks and attractions. 

Visit www.orlandoemployeediscounts.com/

index-new.

Yoga Pod
 ■  Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 ■  “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners

 ■  Premium discount on long-term care 

insurance to members, their families, 

and their staff. Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 ■  Geico Insurance offers high-quality and 

trusted auto insurance. Visit www.geico.

com or call (800) 368-2734.

Guardian Life Insurance Co.
 ■  Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton Affinity/
CNA Malpractice Insurance

 ■  Contact Casey MacDonald at (913) 652-

5713 to discuss your malpractice insurance 

needs.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write an 
article in an area not listed on these pages, please contact Jodi Jennings at jjennings@cobar.org 
(substantive law articles) or Susie Klein at sklein@cobar.org (all other areas). Writing guidelines 
are available at cl.cobar.org.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Michelle Sylvain
mssylvain3@gmail.com

ANIMAL LAW

Kate A. Burke
(303) 441-3190, kaburke@bouldercounty.org

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Marcy G. Glenn
(303) 295-8320,

mglenn@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

Curt Todd (Bankruptcy Law)

(303) 955-1184, 

ctodd@templelaw.comcastbiz.net

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@judicial.state.co.us

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

EVIDENCE

Lawrence Zavadil
(303) 244-1980, larry@lzavadillaw.com

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(303) 443-8010, gjsmith@celaw.com

IMMIGRATION LAW

David Harston
(303) 736-6650, 

david.harston@EAHimmigration.com

David Kolko
(303) 371-1822, dk@kolkoassociates.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Stephen G. Masciocchi
(303) 295-8000, smasciocchi@hollandhart.com

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(303) 443-6800, kkinnear@pbblaw.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

Kathryn A. Starnella
(303) 830-1212, kstarnella@warllc.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Michelle Penn
(303) 871-6827, mpenn@law.du.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

John Campbell
(303) 871-6461, jcampbell@law.du.edu

PROFILES IN SUCCESS

Kathleen Hearn Croshal
(719) 671-6822, kcroshal@msn.com

Paul Hurcomb
(719) 634-5700, pwh@sparkswillson.com

TECHNOLOGY IN THE LAW PRACTICE

Joel M. Jacobson
(303) 800-9120, joel@rubiconlaw.com

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
(303) 773-8100, clittle@montgomerylittle.com



We welcome photos of 
Colorado landscapes, buildings, 
landmarks, and animals, as well as 
photographs of original artwork. 
People may be in the photo, but 
they should not be identifiable.  

Send original, high-resolution 
jpeg files to Kate Schuster 
at kschuster@cobar.org. 
Only photographs taken by 
active or retired CBA members, 
Colorado law students, or law-
related administrative staff will 
be considered.

Colorado Lawyer would like to consider 
your photograph for its cover.

Unleash your  
inner photographer.
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Hometown: 
Rancho Cucamonga,        
California

Law School:  
Columbia University           
School of Law

Lives in:  
Conifer

Works at:  
Moore Williams PLLC

Practice Area(s):  
Appellate Practice and 
Significant Trial-Level               
Legal Issues

CBA Member Since:  
2008

PROFILE

Ruth M. Moore
Ruth Moore is actively involved in the Colorado legal community and 
her local community. She is a founding member of Moore Williams PLLC, 
an appellate litigation boutique; serves as an arbitrator for the Financial 
Industry Regulatory Authority; and has litigated a full gamut of business 
disputes across a wide variety of industries. 

What do you like best about your practice 
area?
The breadth of substantive law and the ability to focus 

on the most critical issues of a case, especially when 

those issues have a broader impact in developing 

the law.  

What are you passionate about?
Due process, equal justice, access to justice, the 

rule of law, and the legal system’s accountability 

to the public.

What are the greatest challenges you face 
in your practice, and how do you manage 
them?
Adverse litigation outcomes. I make a point of 

immediately advising my clients with candor and 

empathy. It is important to remember that effective 

legal representation may consist of thoroughly 

advising clients and diligently advocating their 

positions, even if you do not ultimately prevail.   

What do you wish you had learned in law 
school?
I wish that law school taught more about the sub-

jective human elements of practicing law, such as 

the psychological aspects of advising, negotiating, 

and persuading. We instead learn these topics on 

the job, one insight at a time.

What organizations are you involved in? 
In addition to the CBA, I’m an active member of 

the Colorado Women’s Bar Association, the Faculty 

of Federal Advocates, the US District Court Civil 

Pro Bono Panel, the DEI (Diversity, Equity, and 

Inclusion) Subcommittee of the Supreme Court 

Continuing Legal and Judicial Education Committee, 

the Rotary Club of Conifer, and the Conifer Rotary 

Foundation.

 How has the CBA impacted your career?
The CBA has connected me with a broad network 

of Colorado lawyers and provided me opportunities 

to actively engage in improving the practice of law.  

Outside of the law, what are your 
hobbies?
Hiking, camping, volunteering, and other activities 

with my family.

Who is your hero and why?
I value the everyday heroes who answer duty’s 

call in countless ways and serve as pillars of their 

communities or families. The hero occupying my 

mind lately is my sister, an emergency physician 

in Southern California who has treated hundreds 

of COVID-19 patients under grim circumstances. 

What advice would you give a new 
lawyer?
Nurture your relationships and keep track of your 

accomplishments. They may be helpful in the future, 

both professionally and psychologically.

If you weren’t a lawyer, you’d be?
An author working to improve our understanding 

of our world. 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? 
Email Susie Klein at sklein@
cobar.org for a questionnaire. 
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ATTENTION CBA MEMBERS

Exploring options for a PRIVATE OFFICE 
for your practice? 

Look no further... ONE MONTH FREE  

Join us at any of our 15 locations. 
One membership provides you with access to all 15 locations! 

Aurora - Southlands  
6105 S. Main St., Suite 200

Boulder  
4845 Pearl Circle, Suite 101

Broomfield
11001 W. 120th Ave., Suite 400

Cherry Creek Denver 
501 S. Cherry St., 11th Floor 

Colorado Springs
7222 Commerce Ctr Dr., Suite 220

Downtown Denver 
1624 Market St., Suite 202

Fort Collins
2580 E. Harmony Rd., Suite 201

Golden
14143 Denver W Pkwy, Suite 100

DTC Greenwood Village
7350 E. Progress Pl., Suite 100

Belmar Lakewood
355 S. Teller St., Suite 200

Li�leton  
4 W. Dry Creek Cir., Suite 100

Park Meadows Lone Tree
9233 Park Meadows Drive

Longmont
1079 S. Hover St., Suite 200

Louisville
357 S. McCaslin Blvd., Suite 200 

Northglenn 
11990 Grant St., Suite 550

877-475-6300 | OfficeEvolution.com/CBA




