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This article discusses how to remove members of a common interest community association’s executive board.

ately it seems that common interest

communities (communities) are ubig-

uitously involved in litigation due, in

part, to the alleged action or inaction
of the community association's (association)
executive board (board). There may be a better
way to handle some of these disputes: seek
removal of ineffective members of the board.
The removal process offers a non-litigious and
cost-effective way for concerned unit owners
to effect immediate change in the handling
of the community’s affairs. It can also inspire
community involvement.

From alegal standpoint, the removal process
is modestly complex. The practical impediment
iswhether the party seeking to remove the board
member has the fortitude and drive to obtain
the requisite community support to achieve
this objective.

To properly advise clients seeking board
member removal, practitioners must under-
stand the protocol for removal and anticipate
potential impediments to a removal effort.
This article describes the ins and outs of the
removal process.!

Why Remove a Board Member?

Generally speaking, removal is an appropriate
option when unit owners are dissatisfied with
their association’s operation. This may occur, for
example, where the board spends excessively on
capital improvements and continually increases
annual assessments, or it refuses to repair,
replace, or properly maintain common elements.
Any act or omission by the board that prompts
a groundswell of attention by the association
membership is an appropriate opportunity to
seek removal of one or more board members.
Of course, personal animosity is never a good
reason to campaign to remove a board member
who s voluntarily serving in a thankless position.
Seeking to remove someone for personal reasons
thwarts the sense of community that a removal
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vote can instill and is likely to fail, resulting in
the waste of time, effort, and money.

Statutory Authority

A “common interest community”?is certain real
estate described in a “declaration” that compels
an owner of a “unit” therein to “pay for real
estate taxes, insurance premiums, maintenance,
or improvement of other real estate described
in a declaration.”®

An “association” is a “unit owners’ associ-
ation organized under C.R.S. section 38-33.3-
301."% The association membership is made up
exclusively of all unit owners.” The association
must be organized by the date the first unit in
the community is conveyed to a purchaser, and it
may be organized as a nonprofit corporation.tIn
general, the association’s most imperative charge
is the maintenance, repair, and replacement
of the common elements, unless otherwise
provided in the declaration.® An “executive
board” is the body “designated in the declaration
to act on behalf of the association.”"

Under the Colorado Common Interest Own-
ership Act, CRS §§ 38-33.3-101 et seq. (CCIOA),"!
the process for removing a board member differs
according to the type of community'? involved
and when the community was created. The
Condominium Ownership Act, CRS §§ 38-33-101
etseq. (COA), applies to “pre-existing” commu-
nities, which are condominiums'® created before
July 1, 1992. The Colorado Revised Nonprofit
Act (CRNA), CRS §§ 7-121-101 et seq., applies
to non-condominium communities created
before July 1, 1992. Regardless of the type of
community, CCIOA applies to communities
created on or after July 1, 1992.** Communities
created before July 1, 1992, may elect to be
subject to all CCIOA provisions.'®

Does the Removal Process Apply?
If a board member was properly seated on
the board, the removal process applies. But
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Even if aboard member was properly seated, his

or her board membership may be automatically

terminated without invoking the removal

process where (1) the board member resigns;

(2) areplacement member has been elected,

appointed, or designated; (3) the board member

becomes disqualified; or (4) a court orders the
board member’s removal under CRS § 7-128-109

due to fraud or other abuse of authority.
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the removal process may not be necessary if a
board member was not properly seated on the
board in the first place. This can happen in many
situations, including where a board member
was elected at a meeting that was not properly
noticed (e.g., notice was issued too early or late,
or was not sent to the entire membership)'® or
lacked a quorum;'” or where a board member’s
addition violates the articles of incorporation
or bylaws by exceeding the maximum number
of allowed board members'® or not satisfying
good-standing requirements." In these scenar-
ios, the member was never technically on the
board and thus need not be removed. Rather,
the board should declare the position vacant
and hold an election or make an appointment,
depending on the circumstances.”

Even if a board member was properly
seated, his or her board membership may be
automatically terminated without invoking the
removal process where (1) the board member
resigns;* (2) areplacement member has been
elected, appointed, or designated;* (3) the
board member becomes disqualified;* or (4)
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a court orders the board member’s removal
under CRS § 7-128-109 due to fraud or other
abuse of authority.

Assuming the board member is properly
seated and the above automatic termination
mechanisms do not apply, the board member
may only be removed by following the applicable
removal requirements for pre-existing or CCIOA
communities.* While the statutory guidance for
this process is helpful, itis relatively nominal for
both pre-existing and CCIOA communities.*
Thus, practitioners must pay close attention
to the community’s applicable and governing
documents, especially its bylaws.?

Removal for Pre-Existing Communities

Statutory guidance for removing a board mem-
ber for pre-existing communities is limited.
Under COA, the community’s bylaws must
contain “the method of removal from office of
members of the board . . . "> In other words,
the bylaws dictate the protocol. Nonetheless,
CCIOA subjects pre-existing communities to
certain of its provisions,? namely “principles
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of law and equity, including, but not limited
to, the law of corporations,”® such as CRNA.

CRNA addresses removal®* and provides
that aboard member elected by a voting group
of members or the board® may be removed
by the voting members with or without cause,
unless the bylaws provide that a board member
may be removed for cause only.** A board
member elected by the voting members may
be removed by the voting members “only at a
meeting called for the purpose of removing
that director, and the meeting notice shall state
that the purposes, or one of the purposes, of
the meeting is removal of the director””** Except
for cumulative voting, a board member may
only be removed if the number of votes cast to
remove would be sufficient to elect the board
member.*

If aboard elects a board member,* which is
virtually unknown in the context of residential
communities,* the board may remove the
elected board member if such member was
not elected to fill a vacancy.*” However, if the
board member was elected to fill a vacancy,
only the association members may vote to
remove the board member without cause.®

Removal for CCIOA Communities
The starting point for removing a board member
for a CCIOA community is CRS § 38-33.3-
303(8),* which provides:
Notwithstanding any provision of the dec-
laration or bylaws to the contrary, the unit
owners, by a vote of sixty-seven percent of
all persons present and entitled to vote at
any meeting of the unit owners at which a
quorum is present, may remove any member
of the executive board with or without cause,
other than a member appointed by the
declarant or a member elected pursuant to
a class vote under section 38-33.3-207(4).
Thus, there are two classes of board mem-
bers for removal purposes: those appointed by
the declarant, and those elected pursuant to a
vote of the association membership. Generally
speaking, if a declarant properly appoints a
board member, only the declarant may remove
such board member during the declarant
control period.” The declarant’s broad discre-
tion here is limited by a compulsory statutory



protocol requiring the phased replacement of
board members. A certain percentage of the
board must be elected by the membership at
large as defined percentages of units within the
community are sold to third-party purchasers."

Board members who are elected by the
membership (as well as those appointed by
the declarant but whose terms continue after
declarant control ends) may be removed under
CRS § 38-33.3-303(8) by a vote of 67%* of all
members present and entitled to vote at any
meeting of the membership at which a quorum
is present. For board members elected by a
class vote under CRS § 38-33.3-207(7), the
sole difference is that the vote is held by the
appropriate class members only. Therefore, in
CCIOA communities, the members may remove
a board member with or without cause.*®

No other CCIOA provisions directly ad-
dress removing a board member. Nonetheless,
CCIOA, like COA, requires that the association’s
bylaws prescribe the “manner” by which a
board member may be removed.* CRS § 38-
33.3-303(8) provides a non-waivable manner by
which a board member may be removed® but
does not preclude the bylaws from prescribing
non-conflicting alternative methods.

As stated above, and similar to pre-existing
communities, CCIOA communities are subject
to principles of law and equity, including the
law of corporations, to the extent these do not
conflict with CCIOA’s terms.*® Practitioners
should thus become familiar with CRNA’s
relevant provisions, namely article 128, “Di-
rectors and Officers.” As detailed below, these
provisions offer useful gap-filling guidance
when delving into the abyss of removing a
board member in a contested vote.

Comparing the Removal Processes

The process for removing board members for
pre-existing and CCIOA communities is similar,
but two potentially significant differences must
be considered before beginning the removal
process.

First, a pre-existing community’s bylaws may
allow removal only for “cause,” while CCIOA
explicitly provides that a board member may
be removed without cause.”” What constitutes
“cause” depends entirely on the bylaws, though

the standard for judicial removal of a board
member under CRS § 7-128-109 provides per-
suasive guidance. This statute gives district
courts authority to remove board members upon
findings of fraudulent or dishonest conduct or,
in the case of nonprofits, gross abuse of author-
ity or discretion with respect to the nonprofit
corporation.* Showing cause for removal will
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likely prove difficult and foster some acrimony
within the community, which may increase the
chance of litigation.*

Second, the vote required for removal of a
board member for a pre-existing community is
the same as that required to initially elect the
board member, which is usually a majority. On
the other hand, CCIOA requires a “super-ma-
jority” vote of 67% of all association members in
attendance in person or by proxy at the meeting.*
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The Forum

Theremoval of aboard member in a pre-existing
or CCIOA community is generally effected via a
vote of the membership.> This typically occurs
atthe association’s annual meeting or a special
meeting called for the explicit purpose of seeking
to remove the board member.*

Annual Meeting

Annual meetings for a community must oc-
cur at least once a year.”® The association is
required to cause notice of the meeting to be
hand-delivered or sent via prepaid US mail**
to its entire membership no fewer than 10 and
no more than 50 days before the meeting.” The
“notice shall state the time and place of the
meeting and the items on the agenda, including
...anyproposal to remove” a board member.>
Based on the statute’s compulsory language, if
amember submits a request to remove a board
member before the association issues its notice
of annual meeting, the association mustinclude
such proposal in the notice.

Special Meeting

Depending on the circumstances, waiting for the
nextannual meeting to remove aboard member
may be undesirable. In that case, association
members may compel a special meeting to hold
a vote to remove a board member. A special
meeting may be called by the president, by
a majority vote of the executive board, or by
members “having twenty percent, or any lower
percentage specified in the bylaws, of the votes
in the association.”"”

A demand for a special meeting should
include a written petition that details the intent
of the special meeting, including an agenda
identifying by name each board member the
group of members seeks to have removed® and
evidence that the requisite number of members
hasjoined in the demand. Itis preferable to have
the required number of members execute the
same petition, but this may be impractical if
many members support the call for the special
meeting. Collective execution of the petition
would be consistent with the more stringent, and
therefore potentially inconsistent, requirements
under CRNA.* CRS § 38-33.3-308(1) provides no
guidance regarding what evidence is required
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to show that the requisite number of members
are calling the special meeting. Nonetheless,
written evidence could include emails or a
declaration by the person executing the petition
that he or she has obtained the consent of
an adequate number of members to call the
meeting, though any relevant requirements in
the association’s governing documents must
be satisfied. Practitioners should also consider
including

= the desired date or dates for the special

meeting, taking into account the time
required for the association to draft and
deliver notices;

= the method for holding the meeting (e.g.,

Zoom, in-person, or action by written
ballot);

= the name of the individual who will chair

the meeting;

= the ballot contents;

= the third party or committee that will

count the votes; and

= the identities of the members who will

audit the vote results.

The notice requirements for a special meeting
mirror those of an annual meeting, which apply
for both pre-existing and CCIOA communities.*
Thus, not fewer than 10 and not more than 50
days before the special meeting, “the secretary or
other officer specified in the bylaws shall cause
notice to be” issued and posted.®* The notice
must state the time and place of the meeting
and the agenda items, including the proposal to
remove an officer or executive board member.*

CCIOA provides no guidance if the asso-
ciation fails to issue notice to hold the special
meeting, which may occur when, for example,
thereis a dispute regarding whether an adequate
number of members has called the meeting,
or the board simply neglects its duties. CRNA,
however, provides that if an appropriate demand
for a special meeting is submitted and the
association fails to issue notice thereof within
30 days of receipt, “a person signing the demand
or demands may set the time and place of the
meeting and give notice. .. "% Accordingly, the
member submitting the petition for the special
meeting should attach an additional demand
for the association to produce a current list of
members and their addresses.**

42 | COLORADO LAWYER |

CRNA alternatively provides that a court of
competent jurisdiction may “summarily order”
a meeting of the membership.®® Any member
who participated in the call of or demand for
the special meeting has standing to seek such
an order.*

The Vote

Voting requirements must be achieved to
successfully remove a director. Practitioners
should ensure that clients understand how to
meet a quorum, including by use of proxies;
determine a record date; conduct a meeting
properly; manage ballots; and count votes
correctly.

Quorum

To convene a meeting where the membership
may remove a board member, the association
must achieve a quorum, which differs for
pre-existing and CCIOA communities. For
pre-existing communities, unless the bylaws
provide otherwise, a quorum is met when
25% of the membership votes are present at
the beginning of the meeting.%” For CCIOA
communities, unless the bylaws provide oth-
erwise, a quorum is satisfied when members
representing 20% of the votes that may be cast
are present at the beginning of the meeting
or, if the community has more than 1,000 unit
owners, 10% are present.

Using Proxies

Itisno secret that many communities suffer from
member apathy. This can make it hard to obtain
a quorum for a meeting. Members calling for
a special meeting to remove a board member
thus have their work cut out for them to ensure
that a requisite number of members appears
at the meeting to satisfy quorum requirements
and, in CCIOA communities, that they have
adequate votes to carry the 67% super-majority
vote to remove.

Unless the bylaws prohibit it, a quorum may
be met by the prescribed number of members
appearing in person or by proxy,* and amember
is entitled to act at a meeting in person or by
proxy, which is a document that grants a person
authority to do something.” In the context ofa
community, a proxy is a writing that an owner

FEBRUARY 2022

provides to another person that authorizes
the other person to act on behalf of the owner
in accordance with its terms. In advance of
the special meeting where the vote to remove
will be held, the members calling the meeting
should “pound the pavement” to obtain as many
proxies as possible, starting when they obtain
the petition demanding the special meeting.

CCIOA provides guidance for both pre-ex-
isting and CCIOA communities on proxy re-
quirements.” It isimportant to adhere to bylaws
and statutory proxy requirements because the
association may reject a proxy if it has a good
faith basis to “doubt . . . the validity of the
signature on [the proxy] or . . . the signatory’s
authority to sign for the unit owner.””

Under CCIOA, a proxy must be “duly ex-
ecuted” by the member and dated.” Unless
otherwise defined in the association’s governing
documents, a proxy appointment must “sub-
stantially” conform to CRS § 7-127-203,™ which
provides a list of ways to appoint a proxy.”™
This may be done, for example, by a member
or the member’s attorney-in-fact executing an
appointment form; or a member electronic
communication “providing a written statement
of the appointment” to the “proxy, to a proxy
solicitor, proxy support service organization, or
other person duly authorized by the proxy to
receive appointments as agent for the proxy,”’
or the association.™

A proxy is effective against the association
when received, including via electronic trans-
mission.” Thus, proxies should be submitted
to the association in advance of the meeting,
which is usually required by the association’s
governing documents.

A proxy is not valid if obtained by fraud or,
by its terms, “purports to be revocable without
notice!”” It may be revoked only by “actual notice
of revocation to the person presiding over a
meeting of the association,”” and it terminates
11 months from its effective date, unless the
proxy provides otherwise.®

Practitioners should review the associa-
tion’s bylaws and any other rules or regulations
addressing proxy requirements. Practitioners
should also consider whether the proxy should
be (1) a directed proxy, through which the
member directs the proxy on how to vote on a



particular matter; or (2) a general proxy, which
normally authorizes the proxy to vote as he or
she deems fit. As it pertains to a special meeting
for removal, circumstances such as the visibility
and salesmanship abilities of the community
members seeking the removal will dictate which
proxy form may best fit the situation.

Record Date

In some communities, ownership changes
hands on a regular basis, which makes it hard
to determine who should be given notice and
have the authority to vote at an association
meeting. Associations use a “record date” to
address this situation.

Arecord date is the cut-off date to establish
which members are eligible for notice and to
attend and vote at a meeting. CCIOA is wholly
silent on the topic. CRNA sets out a detailed
mechanism for determining the record date.®
The association has discretion to include a
protocolinits bylaws for determining the record
date for members to receive meeting notices.*
If the bylaws fail to identify a protocol, the
board is authorized to fix the record date.*®® If
the board does not do so, the “members at the
close of business on the business day preceding
the day on which notice is given, or, if notice is
waived, at the close of business on the business
day preceding the day on which the meeting
is held are entitled to notice of the meeting.”**

The association’s bylaws may also provide
amethod for determining the record date.® If
the bylaws do not so provide and a date is not
otherwise fixed, “members on the date of the
meeting who are otherwise eligible to vote are
entitled to vote at the meeting.”%

In any event, the record date may not be
more than 70 days before the meeting date.*

Conduct of Meeting

A question that commonly arises in the context
of ameeting where members seek to remove a
board member is who should preside over the
meeting, or the removal vote part of the meeting
at an annual meeting. There is virtually no
statutory guidance regarding who is authorized
to chair an annual or special meeting, but a bylaw
provision prescribing such authority would likely
be enforceable.?® In practical terms, allowing a

board member to preside over a meeting where
he or she is subject to aremoval vote is less than
ideal.* Board members who are identified to run
the meeting where they are subject to removal
should recuse themselves from chairing at least
that portion of the meeting, and an independent
member should be designated as the chair.

Ballots

Written ballots may be used at in-person
meetings and those held remotely. In-person
meetings are sometimes not feasible, however,
and meetings conducted via electronic means
may not be desirable for a host of reasons (e.g.,
the potential for technical difficulties). CRNA
thus provides for action by written ballot in
lieu of a meeting.

CRNA provides that, unless prohibited
by the bylaws, “any action that may be taken
at any annual, regular, or special meeting of
members may be taken without a meeting if the
[association] delivers a written ballot to every
member entitled to vote on the matter”* CRNA
includes specific requirements for the contents
of the written ballot and the accompanying
solicitation.” It is unclear whether members
calling for a special meeting can compel the
association to hold the removal via written
ballot without some authority in the bylaws.
Nonetheless, such an action could either assist or
hinder the members seekingremoval, depending
on the circumstances. The association should
issue a written ballot when a removal vote is
held at a meeting.

Ballots mustbe maintained as an association
record for at least one year after the vote.*?
Using ballots helps avoid future disputes over
the number of votes cast orally. The ballot
should provide the name of each board member
subject to removal with an option to vote for or
against removal.

During the COVID-19 pandemic, annual and
special meetings were required to be held via
telecommunication mediums, where members
merelylogged on. Although logging on can help
satisfy quorum requirements,” it is questionable
whether amember who logs into a meeting but
does not vote for or against removal should be
counted for purposes of the vote. Thus, to ensure
that the vote only includes members who are
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“present,” meetings held via telecommunication
should offer an “abstention” option for a vote.
A member’s vote to abstain will have the effect
of a “no” vote for removal. If a member fails to
vote for or against removal, and fails to abstain,
such member should be deemed no longer
present and not included in the final vote count.

Counting Votes

Ballots of all votes must be “counted by a neutral
third party or by a committee of volunteers.”*
This neutral party must be “selected or appointed
at an open meeting, in a fair manner, by the
chair of the board or another person presiding
during that portion of the meeting.”*> CCIOA
does not define “fair manner,” but the petition
should address the process by which the neutral
third party will be appointed, and the parties
should negotiate the counting process and
who will be appointed as neutral third parties
before the meeting.

Announcing Results

Once the vote is held, the association should
promptly announce the results. In large com-
munities, this may take until the next day, but
it is important to issue the results as soon as
practicable. In addition, to ensure transparency,
the members who demanded the removal vote
should issue a notice to inspect the proxies and
ballots in advance of the meeting. This allows
for review of irregularities as soon as possible.

Filling the Vacancy

If the membership votes to remove a board
member, the association should move to elect
areplacement board member. This could occur
immediately after the vote to remove, if it does
not violate any applicable bylaws provisions,
such as nomination protocols. Under typical
circumstances and routine bylaws provisions,
the association must issue notice for a separate
future meeting where a replacement board
member would be elected.

It is unclear whether the association must
hold amembership vote to elect the replacement
board member. Indeed, CCIOA and CRNA
contemplate that the board may have authority to
fill the vacancy created by a removal vote unless
otherwise provided for in the bylaws.” Although
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boards rarely fill vacancies, it is an important
potential outcome that practitioners should
analyze before starting the removal process.

Removal Disputes

Not surprisingly, removal votes are hotly
contested. An aggrieved party is entitled to
initiate litigation to seek relief concerning the
removal vote.”” Alternatively, the association’s
governing documents may compel alternative
dispute resolution concerning such disputes. If
adispute arises, the prevailing party is entitled
to recover attorney fees and costs.”

Conclusion

Removing a community association’s board
member can be contentious, but it allows unit
owners to effect change in their communities
without litigation. The removal process follows
statutory authority that centers on the com-
munity’s creation date and the association’s
corporate form. The success of the endeavor
is largely driven by the unit owners’ resolve
to remove a board member. Practitioners can
facilitate this success by advising unit owner
clients to follow the technical requirements
outlined above. @
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NOTES

|”

1. The term “recall” is generally used to describe
efforts to remove elected governmental officials.
However, the statutes discussed in this article
don’t use the term, so “removal” is used instead.
2. CRS & 38-33.3-103(8).

3. CRS § 38-33.3-103(13).

4. CRS § 38-33.3-103(30).

5. CRS § 38-33.3-103(8).

6. CRS § 38-33.3-103(3).

7. CRS § 38-33.3-301. References to “unit
owners” and community “members” are used
interchangeably in this article.

8. CRS § 38-33.3-301. An association may also
be organized as a for-profit corporation or as

a limited liability company (LLC). /d. However,
these types of communities are exceedingly
rare. See 2A Colo. Prac. Methods of Practice

§ 74:2 (West’s Colo. Practice Series 7th ed).
Therefore, removal of a board member from

a for-profit corporation or LLC is beyond the
scope of this article.

Nonetheless, to the extent a for-profit
corporation or LLC manages a community
created on or after July 1, 1992, CCIOA

controls removal efforts. See CRS § 38-33.3-
301 (“Neither the choice of entity nor the
organizational structure of the association shall
be deemed to affect its substantive rights and
obligations under [CCIOA].”). And practitioners
should be familiar with the relevant provisions
of the Colorado Business Corporation Act, CRS
§§ 7-101-101 et seq., and the Colorado Limited
Liability Act, CRS §&8& 7-80-101 et seq. See, e.g.,
CRS & 7-108-108 (“Removal of directors by
shareholders.”); CRS § 7-80-402 (providing
that an LLC’s managers may be removed by the
consent of a majority of the members). But see
CRS & 7-80-108 (authorizing LLCs to modify the
operating agreement to change the manner by
which management may be removed).

9. See, e.g., CRS § 38-33.3-307.

10. CRS §§ 38-33.3-103(16) and -301(1).

11. CCIOA provides that a community is created
on the date that the community’s declaration
and map or plat, as applicable, are recorded.
CRS § 38-33.3-201(D).

12. See, e.g., CRS § 38-33.3-103(9), (10),

(18), (21.5), and (22) (defining common
interest communities to include, respectively,
condominiums, cooperatives, leasehold
common interest communities, phased
communities, and planned communities).

13. CRS & 38-33-102.

14. CRS §§ 38-33.3-115 and -117.

15. See CRS § 38-33.3-118.

16. See, e.g., CRS § 38-33.3-308(1).

17. See CRS § 7-127-205(3) (providing that if
a quorum is present, action on the matter is

approved if the requisite number of votes is
obtained).

18. See CRS § 38-33.3-306(1)(a) (requiring an
association’s bylaws to provide for the number
of board members).

19. CRS § 38-33.3-306(1)(c) (providing that the
association’s bylaws must provide the board
member qualifications). See Colo. Homes, Ltd.
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v. Loerch-Wilson, 43 P.3d 718, 721-22 (Colo.
App. 2001) (holding that an association owes

a fiduciary duty to enforce and act within the
constraints of its governing documents as
written); Fort Lyon Canal Co. v. Catlin Canal
Co., 642 P.2d 501 (Colo. 1982) (holding that

an entity’s bylaws are a contract between the
entity and its shareholders/members); Lion
Square Phase Il and Ill Condominium Ass’n

v. Hask, 700 P.2d 932, 934 (Colo.App. 1985)
(holding that an association’s conduct in
contradiction to its governing documents is
ultra vires); In re Interrogatory on House Bill
21-1164 Submitted by Colo. Gen. Assembly, 487
P.3d 636, 648 n.1 (Colo. 2021) (“Under Colorado
law, ultra vires acts are considered void.”).

20. If the board refuses to declare the
applicable position vacant, the remedy is to
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