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T
his month 

I celebrate 

“Greater 

Colorado.” 

This is the term the 

CBA uses to describe 

that part of Colorado 

outside the Denver 

metro area. While the CBA is headquartered 

in Denver, the association represents lawyers 

throughout Colorado. 

As a native “Greater Coloradan” (born on 

Fort Carson in Colorado Springs), I’ve had the 

privilege to explore so much of this great state, 

from Fort Morgan to Grand Junction, Fort Collins 

to Trinidad, Lamar to Grand Junction, and 

everywhere in between. I may be biased, but I’m 

sure Colorado is the best state to live, work, and 

play in. From prairies to swamps, sand dunes to 

glaciers, canyons to mountains, Colorado has 

so much to offer. While I’ve traveled the world 

and have briefly considered leaving, this great 

state always calls me back home.

To share some of my favorite places in 

Greater Colorado, I’ve put together a few 24-

hour itineraries that are perfect for a weekend 

getaway. Perhaps you’ll even be inspired to 

move to one of these great locations. 

24 hours in Olympic City USA: 
Colorado Springs 
Colorado Springs is just an hour drive south of 

Denver. It’s home to the US Olympic Training 

Center, the Garden of the Gods, the US Air Force 

Academy, and the infamous “Manitou Incline” 

hiking trail. If you’re looking for breathtaking 

views, fresh air, and a quirky getaway, book a 

“camp deck” room at Kinship Landing,1 where 

you can pitch a tent and hang a hammock 

yet still enjoy the comfort of a heated private 

bathroom. This new boutique hotel has received 

international recognition and offers grand views 

of Pikes Peak. What’s more, downtown Colorado 

Springs is right at your doorstep. 

When you crawl out from your tent in the 

morning, head across the street to Loyal Coffee.2 

Grab a caffeinated drink to go because you 

have a lot to see. Walk north on the main drag, 

Tejon Street, and enjoy all the eccentric, fun, 

and city-funded sculptures and art. Be on the 

lookout for the Humpty Dumpty statues; there 

are quite a few. 

After working up an appetite, stop at Odyssey 

Gastro Pub, IV by Brother Luck, Poor Richards, 

East Coast Deli, or any of the other dozens of 

locally owned restaurants on Tejon for lunch. 

Once your belly is full, head to the brand-new, 

state-of-the-art US Olympic and Paralympic 

Museum to work off some of those carbs in 

their interactive exhibits.3 Pro tip: there are 

some stunning rentable event spaces, one of 

which features the actual scoreboard from the 

1980 “Miracle on Ice” hockey game.

If you’re looking for a good cocktail to sip 

on after perusing the museum, head to Happy 

Hour at Cork and Cask4 or check out COATI 

food hall for a beer and a nosh.5 

Once hunger strikes, take an Uber/Lyft to 

dinner at Ambli6 or Cowboy Star.7 

If you aren’t too tired, head back downtown 

and check out some live music at the Wild 

Goose,8 grab another cocktail at Shame and 

Regret,9 watch a movie at the historic Kimball’s 

Peak Three Theater,10 or grab some ice cream 

from Josh and Johns.11 

After a long day, enjoy the stars back on 

your camp deck. The next morning, eat some 

grub at Urban Steam12 or King’s Chef Diner13 

before heading back home on I-25. 

Let me know if you plan on visiting so that 

I can cater an experience that fits your needs 

and maybe even a Bloody Mary on my deck 

made by the fabulous chef Corey Wilson (aka, 

my husband). 

WELCOME   |    PRESIDENT’S MESSAGE

Great Escapes
BY  JOI  K US H

Above: Pueblo Riverwalk. 
Left: View from my deck in Colorado Springs. 
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24 Hours in the Home of Heroes: 
Pueblo 
Pueblo is just south of Colorado Springs and 

has a lot to offer. From history to art, from great 

food to nature, Colorado’s Home of Heroes has 

it all. I suggest booking a suite at the Abriendo 

Inn (a four-story mansion built in 1906).14 

When you wake up from a nice slumber, head 

over to Grind Haus for breakfast.15 This quaint 

coffee shop offers a variety of delicious options, 

including the “Starving Artist,” “Flaming Lips,” 

“Buddha Bagel,” and “Popeye Burrito.” 

After scarfing down some grub, take a walk 

on the Pueblo Riverwalk (weather permitting), 

and then head over to the El Pueblo History 

Museum to learn about the region’s many 

cultural and ethnic groups.16 

You’ll work up an appetite from all the 

walking, so grab lunch at Dee Tacko, where 

there are so many taco selections you won’t 

know where to begin.17 For non-taco lovers, 

try a specialty plate. Who doesn’t love loaded 

fries or a quesadilla? 

Next, resist the urge to nap and head over 

to the Sangre de Cristo Arts and Conference 

Center.18 If the littles are with you, check out 

the innovative, hands-on exhibits at the Buell 

Children’s Museum.19 

Now that you’ve spent the afternoon appre-

ciating the finer things in life, it’s time to enjoy 

an authentic dinner at La Forchetta da Massi.20 

If you have a little bit more energy left, head over 

to the Flip A Coin Arcade Bar for dessert and 

pinball.21 Your inner kid will thank you. 

Bonus: if you haven’t been to the annual 

Pueblo Chile and Frijoles Festival, you are missing 

out. Hatch chile has nothing on Pueblo chile. 

Don’t forget to say hello to local CBA leaders 

Kyle Aber, Danita Alderton, Jim Croshal, and 

Kathleen Hearn Croshal. 

24 Hours in the River City: 
Grand Junction 
Grand Junction is west of Denver and is an easy 

drive on I-70. You could stay at one of the many 

chain hotels, but why would you with so many 

B&Bs to choose from? I suggest Two Sisters 

Winery and Chateau.22

In the morning, stay for breakfast or imme-

diately head downtown to Main Street Bagels.23 

If you’re looking for a java jolt, a drip coffee at 

Kiln Coffee Bar should do the trick.24 

After breakfast, explore the many antique 

stores along Main. You cannot leave Grant 

Junction without visiting A Robin’s Nest of 

Antiques and Treasurers.25 

In the afternoon, book a tour with Pali-

Tours.26 If you’re in the mood to unwind, opt 

for a personal tour of the Palisade orchards or 

wineries. For a more active endeavor, sign up 

for a snowshoeing or rafting adventure.

You’ll want a good dinner after a long after-

noon in Palisade. While many suggest Bin 707 

Foodbar,27 I’m a huge fan of 626 on Rood—try  

the crispy calamari and squid ink pasta.28 

Next, drop by Gelato Junction29 for an af-

ter-dinner sweet or head back home for some 

stargazing. The next morning, take a jaunt at 

Above: Goat at the Grand Mesa, 
Grand Junction. 
Left: The Colorado River, Glenwood Springs.
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Las Colonias Park and enjoy a great view of 

the Colorado River. 

For additional recommendations, consider 

contacting Mesa County Bar Association Pres-

ident Brian Burns or CBA leaders Sam Starritt, 

Judge Lance Timbreza, and Lauren O’Dell. 

24 Hours in the Spa in the Mountains: 
Glenwood Springs
Glenwood Springs is more known and traveled 

than the other three cities, but it remains a little 

gem outside of Aspen. 

You cannot go wrong with staying at Hotel 

Denver.30 When you wake up, drive to Sweet 

Coloradough for a doughnut.31 You’ll be greeted 

by a joke, a smile, and an amazing fried concoc-

tion made with love. No dieting here. 

Now that you’re riding a sugar high, it’s 

time to hit the water. Book a rafting trip or do 

a private float down the Roaring Fork River, 

where you can enjoy some Class II–III rapids. 

Your private float will end at the confluence of 

the Roaring Fork and Colorado—rafting two 

rivers with one boat. A word to the wise: only 

attempt a private float if you’re experienced. 

After a day on the river, you’ll need a good 

lunch and a soak. Head to Slope and Hatch for 

a bite to eat32 and then to Iron Mountain Hot 

Springs for a spectacular view of the Colorado 

River and the canyon.33  

If you’re not too tired, book a table at the 

Pullman for some fantastic cocktails and food.34 

You won’t be disappointed in the quality, service, 

and atmosphere.

The next morning, grab breakfast at the 

Bluebird Café35 and explore the surrounding 

shops before heading home.  

If you get stuck on where to eat or what to 

do, contact CBA leaders Christopher Bryan or 

Amy Goscha for ideas. 

24 Hours in the Heart of the Rockies: 
Salida/Buena Vista 
Located in the Heart of the Rockies, Salida 

and Buena Vista are a nature lover’s paradise. 

Sawatch Range, 
Salida/Buena Vista.
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NOTES

1. https://www.kinshiplanding.com/rooms.
2. https://loyalcoffee.co/pages/location.
3. https://usopm.org.
4. https://www.corkandcaskdrinks.com.
5. https://coatiuprise.com.
6. https://www.amblidenver.com/ambli-colorado-springs.
7. https://www.cowboystarcs.com.
8. https://www.wildgoosemeetinghouse.com/live-music.
9. https://www.shameandregret.com.
10. https://www.kimballspeakthree.com.
11. https://www.joshandjohns.com.
12. https://www.urbansteam.com.
13. https://kingschefdiner.com.
14. https://www.theabriendoinn.com.
15. https://grindhaus.cafe/menu.
16. https://www.historycolorado.org/el-pueblo-history-museum.
17. https://www.dee-tacko.com.
18. https://www.sdc-arts.org.
19. https://www.sdc-arts.org/buell-childrens-museum.
20. https://laforchettadamassi.com.
21. https://bitemecakecompany.com/flip-a-coin-arcade-bar.
22. https://tworiverswinery.com.
23. https://gjmainstreetbagels.com.
24. https://www.kilncoffeebar.com.
25. https://www.instagram.com/arobinsnestantiques.
26. https://www.pali-tours.com.
27. http://www.bin707.com/menus.
28. https://www.626onrood.com.
29. http://www.gelatojunction.com.
30. https://thehoteldenver.com.
31. https://sweetcoloradough.com.
32. http://www.slopeandhatch.net.
33. https://www.ironmountainhotsprings.com.
34. https://www.thepullmangws.com.
35. http://bluebirdcafeglenwood.com.
36. https://pjammcycling.com/climb/215.Cottonwood%2520Pass.
37. http://themidlandstop.com.
38. https://cottonwood-hot-springs.com/colorado.
39. https://mtprinceton.com.
40. https://eddylinebrewing.com.
41. https://openmenu.com/restaurant/f62e9b88-0305-11e4-aee9-00163eeae34c.
42. http://www.comanchedrivein.com/home.html.
43. https://surfhotel.com.
44. https://www.hermosacafedurango.com.

This is one of my favorite summer retreats, but 

to have a true local experience, trust Daniel 

Tom, president of the Heart of the Rockies Bar 

Association. He suggests that you book some 

lodging at www.colorfulcolorado.com.

When you wake up in Salida or Buena Vista, 

you’ll be greeted by the majestic Sawatch Range. 

Head to town and grab a coffee, burrito, or 

pastry at Buena Vista Roaster, Loback’s Bakery, 

Midland Stop, or Brown Dog Coffee Company. 

After getting your coffee jolt, take a scenic 

drive to Cottonwood Pass, the highest paved 

mountain pass over the Continental Divide—or 

better yet, make it a bike ride. From Buena 

Vista, you’ll head west on Main Street/County 

Road 306 and travel approximately 19.2 miles 

and 4,320 feet of elevation to the summit at 

12,126 feet (about 40.5 miles and 4,500 feet of 

elevation round trip). 

If you’re biking to the pass, please plan 

accordingly. Weather in the mountains changes 

dramatically depending on the time of year, 

and there are no services after you leave Buena 

Vista. Bring plenty of water and food for the 

2- to 4.5-hour round trip, and if it’s early spring, 

plan to leave early to beat the headwinds going 

up. The last bathroom stop is at Denny Creek 

around mile 10.

When you reach the summit, break out a 

lunch and enjoy the views.36 President Daniel 

Tom is always up to ride the pass if you can’t 

convince your friends or loved ones that riding 

a pass is a good idea. Depending on the year he 

may be slow, slower, or very slow, but contact 

him regardless, anytime, at heartofrockiesbar@

gmail.com.

Once you complete your trek, stop by Mid-

land Stop37 for a post-ride affogato or head to 

Cottonwood Hot Springs for a soak.38 Those 

who are looking to splurge should consider 

Mt. Princeton Hot Springs.39 
After your soak, head to dinner at Eddyline 

Brewery40 and Taproom or Shallots for fancier 

fare.41 If you still have some energy after dinner, 
catch a movie at the Comanche Drive In The-

ater—a must during crisp summer evenings.42

P.S. I heard that CBA member Miles Cottom 

may have a spare bedroom, so I encourage 

you to connect with him if you’re in the area. 

Sorry, not sorry, Miles. And don’t forget that 

past CBA President Dick Gast lives in the area. 

Please reach out to him for additional recom-

mendations. 

Ready, Set, Explore!
There’s so much more that I could recommend 

in other parts of Greater Colorado. For example, 

in Lamar, check out BJ’s Burgers and Fries for a 

memorable drive-through experience. The Surf 

Hotel in Buena Vista is a must—the soothing 

sounds of the river will rock you to sleep.43 And 

if you want an exceptional coffee and baked 

good in Durango, try Hermosa Café.44 

I hope you consider a mini jaunt soon. And 

while you travel, please connect and share 

your story.   

https://mtprinceton.com/
https://www.uncovercolorado.com/continental-divide-colorado/
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T
he pandemic has profoundly impact-

ed us all, personally and profession-

ally. It has added challenges to an 

already stressful profession, making 

many of us more reactive than previously to the 

communications or conduct of our colleagues. 

It has also increased the already too great role 

that email plays in our communications. 

All these factors mean we should be more 

careful than ever in what we say, and how we say 

it, in our emails. In this article, I discuss why such 

caution is important and provide suggestions 

to help the “think-before-sending” process. 

Three Reasons to Exercise Caution 
When Emailing
As a young lawyer I was taught never to write 

anything I wouldn’t want to loudly announce 

at the corner of 16th Street and Broadway in 

Denver. Today, that admonition is even more 

important, as emails can last virtually forever 

and can be forwarded to virtually anyone. 

Before sending that impulsive email, consider 

the following risks. 

It could be filed with the court. 
Any email you write to opposing counsel may 

become a publicly filed court exhibit. This is par-

ticularly so given meet-and-confer requirements 

in both state and federal courts.1 Judges tell us 

they detest squabbles among attorneys, including 

through emails appended to court filings. In a 

recent CLE program, a federal magistrate judge 

commented that asking opposing counsel in an 

email “Is that a joke?” does not, to put it mildly, 

comply with conferral requirements. 

So, when emailing opposing counsel about 

your views on their clients’ positions, consider 

who might read your writings in addition to the 

intended audience—including judges presiding 

over your cases.

You could be sanctioned.
Emails can also implicate ethical concerns.2 In 

fact, emails can result in actual sanctions—and 

that has happened in Colorado. In People v. 

Abrams, an attorney was sanctioned for using 

discriminatory language about a judge in an 

email to his client (before the two became 

involved in a fee dispute), in violation of Colo. 

RPC 8.4(g).3 The Colorado Supreme Court 

upheld the hearing board’s ruling, finding 

that Rule 8.4(g), which prohibits conduct 

that “exhibits or is intended to appeal to or 

engender” discriminatory bias in the course 

of representing a client, does not violate the 

First Amendment.4 

Sanctions have also been imposed for emails 

in other reported cases, including where an 

attorney’s emails to opposing counsel in his own 

divorce case included “threatening language, 

intimidation and personal attacks directed to 

opposing counsel, including inappropriate 

remarks about counsel and members of her 

family.”5 Harassing and threatening emails to a 

former girlfriend, along with other misconduct, 

even led to counsel’s disbarment.6 

My most memorable experience in this 

area was an email I received from a lawyer 

who was representing my client in a separate 

matter. I was hoping to gain his cooperation to 

assist the client in the matter I was working on. 

He rebuffed my attempts, culminating in this 

email: “Do you not understand ‘no’? Is English 

not your primary language?” That email, along 

with other information from those who knew 

him personally, led me to seriously consider 

filing an ethical complaint.

You could be sending an unintended message.
Lastly, as to the tone of emails, by stripping 

away everything but the written word, emails 

can come across as unduly harsh, regardless 

of the sender’s intent. I have been aghast at the 

tone of some of my own emails when reviewing 

them later. 

Think Before You Send
Civility and Professionalism in Emails

BY  M A R I LY N  S .  C H A PPE L L
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Sometimes adversariness between opposing 

sides can feed the tone of emails. This happened 

to me in a recent case in which, even though 

opposing counsel was a friend and mentor, 

the relationship between our clients was so 

negative that it came across in the tone of my 

emails. I finally realized I needed to pick up 

the phone and apologize to counsel for my 

tone—which I did.

Guarding our tone is often reflected in 

various judges’ practice standards. For example, 

some require that counsel communicate with 

one another “courteously” and with “respect.”7

Steps to Increase Email 
Professionalism
Of course, our jobs are to act as zealous ad-

vocates for our clients. But in doing so, we 

should maintain a civil and professional tone 

in emails. This is crucial for the sake of our 

profession overall and to promote the healthiest 

possible attitude in ourselves and those around 

us regarding our work. 

So, it makes sense to “think before you send.” 

Here are some ways that have helped me do 

so, and I recommend them to you. 

1. Ask yourself if you really need to send 
that email.
What about picking up the phone instead—or 

even better, meeting in person? It’s harder 

to be uncivil and unprofessional in person, 

especially in a public place.

2. Don’t assume the worst.
You never know what’s going on in your adver-

saries’ personal or professional lives that has 

led to your being ready to burn up the internet. 

Give others the benefit of the doubt unless and 

until proven otherwise. 

3. Check your assumptions.
Verify that your assumptions about your ad-

versaries’ communications are accurate. Could 

there be an honest mistake or misunderstanding 

that has led to your anger? 

4. Avoid personal attacks.
Our work is about advocating for our clients 

and should not involve ad hominem attacks. 

Marilyn S. Chappell is special counsel 
at Sweetbaum Sands Ramming PC 
in Denver. Her practice focuses on 
business and insurance litigation and 
insurance coverage—mchappell@

sweetbaumsands.com.  

Coordinating Editor: John Ridge, john.ridge@
outlook.com

‘‘As I See It” is a forum for expression 
of ideas on the law, the legal profession, 
and the administration of justice. The 
opinions expressed are those of the 
authors, and no endorsement of these 
views by the CBA should be inferred. 
Writing guidelines are available at 
cl.cobar.org/write-for-us. 

NOTES

1. See, e.g., CRCP 121 § 1-12(1), (5) (conferral 
regarding discovery disputes); CRCP 121 
§ 1-15(8) (conferral before filing motions); 
D.C.COLO.LCivR 7.1(a) (conferral before filing 
motions). In addition, most state and federal 
court judges have adopted their own conferral 
requirements regarding discovery disputes and 
motions practice. 
2. See, e.g., Colo. RPC Preamble: A Lawyer’s 
Responsibilities ¶ 5 (lawyers should not use 
legal procedures to “harass or intimidate 
others”); Colo. RPC 3.5(d) (barring conduct 
“intended to disrupt a tribunal”); Colo. 
RPC 4.4(a) (prohibiting means having no 
substantial purpose other than to “embarrass, 
delay, or burden a third person”); Colo. RPC 
8.2(a) (forbidding statements known to be 
false or with reckless disregard as to truth 
or falsity regarding the qualifications or 
integrity of judicial officers); and Colo. RPC 
8.4(h) (prohibiting “conduct that directly, 
intentionally, and wrongfully harms others and 
that adversely reflects on a lawyer’s fitness to 
practice law”). See also Colo. RPC 8.3(a) (duty 
to report ethical violation by attorney whose 
conduct “raises a substantial question as to 
that lawyer’s honesty, trustworthiness or fitness 
as a lawyer”).
3. People v. Abrams, 19PDJ036 (Feb. 12, 2020). 
4. In re Abrams, 2021 CO 44.
5. In re Spain, 802 S.E.2d 240, 241 (Ga. 2017). 
6. In re Keaton, 29 N.E.3d 103, 109 (Ind. 2015).
7. See, e.g., Practice Standards, US Magistrate 
Judge Kristen L. Mix, ¶ 2 (“[a]ttorneys and pro se 
parties will promptly and courteously respond 
to each other’s correspondence . . . .”; Pre-Trial 
Order, District Court Judge Alex C. Myers, 
District Court, City and County of Denver: “This 
is a CIVIL division. Counsel will treat jurors, 
parties, witnesses, me, my staff, and each other 
with professionalism, courtesy and respect at 
all times. This applies not only to the actual 
trial, but to all aspects of the case, including 
discovery and motions practice, and includes 
what is written as well as what is said.” (bold 
italics and underlining in original).

Focus on the issues and avoid imputing ill 

intent wherever possible.

5. Avoid excessive emphases.
Avoid all caps and excessive boldface, italics, 

underlining, and exclamation points, all of 

which can come across as unduly aggressive.

6. Send it to yourself as a draft.
Consider sending that email you’ve pounded 

out in anger to yourself as a draft, waiting some 

time to cool down, and then re-reading (and 

toning down) before sending.

7. Send it to a colleague as a draft.
Even better, send your draft email to a trusted 

colleague for review and comment (and likely 

toning down) before sending. 

8. Rewrite in a more civil, professional way.
Can you rewrite your email to say what you need 

to say, but in a more civil and professional way? 

It may even be more effective and persuasive.

9. Set a one-minute delay on outgoing emails.
A one-minute delay on outgoing emails is a 

really good idea to build in some cool-down 

time.

10. Rise above the fray.
Finally, even if your adversary is being nasty, 

you can be civil and professional. Again, judges 

hate squabbling among attorneys. Your judge 

will appreciate your rising above the fray.

Conclusion
Our jobs as attorneys are hard, especially in 

these unique times. Anything we can do in our 

written communications to increase civility and 

professionalism is a good thing for ourselves 

and others. Think before you hit send!  
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F
astcase’s merger with Casemaker be-

came final in 2021, and as of December 

Fastcase has replaced Casemaker as 

the free legal research database for 

CBA members. In other words, if you haven’t 

already mastered it, you will soon be an expert in 

using the Fastcase interface. For those who are 

new to it, or still miss the familiar Casemaker, 

this article reviews some of Fastcase’s features 

and improvements.

Background
Fastcase was founded in 1999 by Ed Walters and 

Phil Rosenthal, two attorneys who wanted to 

create something that would be more affordable 

and easier to use than what was available at the 

time. Their objective was to “democratize legal 

research” and “make the process smarter.”1 

The company has had its ups and downs, 

but with the recent merger, Fastcase seems 

well poised to achieve that ambitious goal. 

Fastcase has now been adopted by all 50 state 

bar associations—and many metro, county, 

and specialty bar associations—as the member 

benefit for legal research.2

Some will recall when Fastcase was known 

as the “low-cost, low-value” alternative to 

Casemaker.3 This was due largely to the fact 

that Fastcase had not yet acquired the content 

requisite for conducting comprehensive legal 

research. Essential secondary sources were 

missing, and there was no way to link to dockets. 

However, Fastcase’s merger with Casemaker, in 

addition to its integration with Docket Alarm, 

ensures that the content it lacked is now part 

of the superior search engine for which they 

are known. After many iterations, this newest 

version of Fastcase (7) now presents users 

with the single search bar and predictive text 

searching that Google users will find familiar, 

Fastcase Features 
A Quick Guide for Former Casemaker Users

BY  BAY L EE SUSK I N

and there is even more to this search engine’s 

capability when you look under the hood. 

Custom Algorithms
Fastcase has distinguished itself as the only 

search engine that allows users to customize 

their search algorithm. Critical legal research 

proponents argue that this highly lauded 

feature will put some control back in the hands 

of legal researchers at a time when the two 

dominant legal research databases, Westlaw and 

LexisNexis, keep a tight hold on the formulas 

used in their relevance algorithms.4

To adjust the algorithm, first go to the 

top-right corner of the home screen and click 

the circle with your initials labeled “Account.” 

A drop-down menu will appear. Next, select 

“Settings” and scroll down to “Customize 

your Relevance Algorithm.” Here you will find 

two categories of customization: Document 

Properties and Document Usage. 1    

Document Properties are based on the 

content of the document itself, with four sub-

categories: (1) Responsiveness, (2) Importance, 

(3) Authority, and (4) Date. Each of the four 

subcategories may be scaled up or down from 

1 to 10. Responsiveness is the most heavily 

weighted factor by default, at 9 out of 10. It 

measures how closely the document matches 

the search terms entered, so it is fitting that it 

should be scaled highly. Moving the scale on 

the Importance factor will display articles cited 

more frequently toward the top of the list, and 

that comes at a default setting of 6 out of 10. 

The next factor, Authority, is one a researcher 

might choose to move up from the default 

setting of 4 out of 10 to obtain only higher court 

authority. The Authority subcategory, when 

scaled up, will display material with higher 

precedential value, such as Supreme Court 

cases or Constitutions, first. Of course, users 

can filter results based on material type and 

jurisdiction as well, but this offers an additional 

way to customize which results appear first 

on the infinite scroll list. The same is true for 

the date factor. While it is by default scaled to 

only 1 out of 10, users who are interested in 

retrieving only the most recent cases could 

slide this scale higher to see only the most 

recent results first. 1
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The Document Usage subcategories measure 

how many times other Fastcase users read, 

favorited, downloaded, or emailed a document. 

These settings provide some measure of how 

popular the document is, but only within the 

Fastcase universe. They don’t measure the 

document’s popularity overall, so it is probably 

best not to try and tweak these settings. 

Fastcase’s decision to expose how its rel-

evancy factors are programmed to present 

results is refreshing. We've grown accustomed 

to outsourcing these decisions to artificial intel-

ligence, and it’s nice to see the innerworkings 

of these algorithms.5 But notwithstanding the 

freedom to choose, I still recommend sticking 

with Fastcase’s default settings and just using 

filters such as date range, jurisdiction, and 

material type to tailor the results, unless you 

have a specific research purpose for adjusting 

them.

Cloud Linking
The new Cloud Linking feature offers attorneys a 

valuable time-saving tool for creating hyperlinks 

in legal writing and briefs. Users can upload a 

brief, and then Fastcase turns typed citations 

into usable, public hyperlinks. The hyperlinks 

link to the Fastcase version of the case or statute, 

but a Fastcase account is not required to access 

the material. 

The interface is easy enough to use—just 

go to the “Apps and Tools” box at the top-right 

corner of the screen (the box of nine tiny boxes) 

and click “Cloud Linking” from the drop-down 

menu. There you will see a box where you can 

upload your document to begin the cloud 

linking process. 2   

Unfortunately, when I tried it on a 29-page 

brief, it timed out before the document finished 

creating the hyperlinks. Perhaps this feature 

will improve with more feedback from users. 

Fortunately, I’ve had a great experience with 

Fastcase’s customer support team.6 Users can 

email support@fastcase.com for assistance.

BadLaw Bot
Rather than relying on headnotes that organize 

cases or Shepard’s to tell you whether a case 

is still good law, Fastcase sidesteps editorial 

processing. Instead, Fastcase uses an algorithm 

called BadLaw Bot to check for negative treat-

ment of cases. To use this feature, simply click 

the “Authority Check” button on the left side of 

the screen when looking at a case. A case with 

negative treatment will be flagged in red, and 

citations to the cases that treated it negatively 

will be listed and linked.

Users should be aware of the algorithm’s 

limitations to thoroughly check caselaw. Com-

pared to Shepard’s or KeyCite, BadLaw Bot can 

only capture negative treatment when the case 

is explicitly cited by later caselaw, but not when 

a point of law the case relied on is negative.

Interactive Timeline
Another unique feature of Fastcase is the 

Interactive Timeline. When you perform a 

search, you will see a “Timeline” button to 

the left of the screen. Clicking on this button 

brings up a chart that presents search results 

visually. 3   Each dot represents a case, and by 

hovering over it, you will see the case name, a 

short description, and the number of times it 

has been cited. The larger the circle, the more 

times a case has been cited. The blue circles 

represent the number of citations for your 

specific search terms, while the gray circles 

represent the number of citations a case has 

2

3
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overall. The y-axis measures the relevance of 

the cases, and the x-axis displays the years. 

In this way, cases that are highly relevant to 

the search terms entered that are cited often 

will appear as large blue dots toward the top 

of the graph.

 

Infinite Scroll
Rather than making users click through several 

pages of results, Fastcase uses an infinite scroll 

that displays all the search results on one page. 

This may cause the page to have a longer load 

time. After your initial keyword or natural 

language search, use the filters to the left side 

of the page to narrow your results. This will 

help load only those results that more closely 

match your needs. The long list of results can 

be a pain to weed through, but Fastcase also 

provides a solution here with the Interactive 

Timeline. The visual display can be a helpful 

tool for analyzing the relevance of search results.

Boolean Searches
Just like in Casemaker, Fastcase is more effective 

if Boolean operators are used when keyword 

searching. You will find the correct syntax and 

examples of each by clicking the question mark 

symbol on the top-right corner of the homepage 

and then selecting “Boolean Tips” from the 

drop-down menu. 4  

 

Mobile App
Fastcase’s mobile app is one of its best features. 

The clean, simple interface works well and is 

a welcome tool for the newer generations of 

lawyers who were born with a phone in their 

pocket. Unlike the desktop version’s home 

page, the mobile app’s home screen prompts 

users to make an initial decision: caselaw or 

statutes? Users who select “caselaw” can then 

filter the jurisdiction, date ranges, and more 

before entering the search terms. Users who 

select “statutes” will be pleasantly surprised 

to find Colorado Revised Statutes from 2012 

to the current year, as well as the Colorado 

Session Laws for the current year. If you enable 

Mobile Sync, documents you save or favorite 

while viewing on the app will appear in your 

desktop version as well.

Predictive Text Searching
Predictive text searching, or autocomplete, 

allows users to have only the vaguest idea of what 

they are looking for. Like Google, users can start 

typing keywords into the main search bar on the 

home page and suggestions will immediately 

appear below. If you have a citation, you can 

also type that in without correct punctuation 

and it will pull up the case or statute with the 

Bluebook version of the cite.

Docket Alarm
In 2018, Docket Alarm became part of Fastcase 

and was seamlessly integrated into the platform. 

Docket Alarm provides a full-text docket search 

across jurisdictions. It then lists briefs and other 

trial court documents based on the docket 

search. The bar member benefit version of 

Fastcase, however, only includes three total 

document downloads from Docket Alarm. 

After that, it will prompt you to subscribe to 

Docket Alarm. Documents can be purchased 

via flat-fee membership or per document from 

Docket Alarm.7

Conclusion
For additional information on making the 

transition from Casemaker to Fastcase, check 

out the Fastcase Resource Library.8 It has a 

wealth of one- to two-minute training videos 

and step-by-step transition guides. These useful 

resources demonstrate how to perform tasks 

such as setting a default jurisdiction, creating 

alerts, browsing current and archived statutes, 

and emailing, printing, and downloading a 

document. The videos are especially nice for 

former Casemaker users because they first 

walk users through the way information was 

accessed in Casemaker and then show where to 

find that same information in the new Fastcase 

application.9  

Baylee Suskin is the access services 
research librarian and an instructor 
at the University of Colorado Law 
School William A. Wise Law Library. 
She holds an MLIS from the Univer-

sity of Denver and a JD from the University of 
Kansas School of Law. She serves as membership 
chair for the Colorado Association of Law Li-
braries—baylee.suskin@colorado.edu. 

Coordinating Editor: Michelle Penn, mpenn@
law.du.edu
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1. Walters and Madison, “Ep. 29.0—Ed Walters, 
Co-Founder and CEO of Fastcase.”
2. Fastcase, Bar Association Partners, https://
www.fastcase.com/bar-associations.
3. Lambert, “Casemaker Unique Among Legal 
Research Providers.” 89 Mich. B.J. 54 (2010).
4. See, e.g., Mignanelli, “Critical Legal Research: 
Who Needs It?” 112 Law Libr. J. 327 (2020); 
Nevelow Mart, “The Algorithm as a Human 
Artifact: Implications for Legal [Re]Search,” 
109 Law Libr. J. 387 (2017); Nevelow Mart et al., 
“Inside the Black Box of Search Algorithms,” 
AALL Spectrum (2019).
5. Nevelow Mart, supra note 4.
6. Fastcase, Support, https://www.fastcase.
com/support.
7. Docket Alarm, Hassle Free Pricing, https://
www.docketalarm.com/pricing.
8. Fastcase Resource Library, https://www.
notion.so/Fastcase-Resource-Library-2c70900
ff1254bb99a42f9c8704c81b3.
9. Fastcase Outreach, “Casemaker 4 to 
Fastcase transition,” YouTube Playlist, https://
www.youtube.com/playlist?list=PL7BHWl9x-
Ze4y_50nOFG6u_zbvIAYNw_p.
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Thursday, March 10, 2022 (hybrid event)
Seawell Ballroom at the Denver Center for the Performing Arts

5 p.m. (MST) Reception  |  6 p.m.  Awards Presentation 

Annual
41st Colorado LawColorado Law

Alumni Awards

Join us to celebrate our community and the achievements of 
our honorees. Purchase tickets or register as a sponsor at:
cu.law/ColoradoLawyer

Thank You To Our Gold Sponsors

Thank You To Our Platinum Sponsor

Announcing 41st 
Colorado Law Alumni 
Awards Banquet

DEAN’S CHOICE AWARDS

DISTINGUISHED ACHIEVEMENT AWARDS

George V. Berg 
Richard Schaden Adopted 

Alumnus Award

Kathleen B. Nalty (’85) 
Sonny Flowers Award

Victoria J. Ortega (’90) 
Distinguished Achievement—

Public Service

Herrick K. Lidstone Jr. (’78) 
Distinguished Achievement—

Private Practice

WILLIAM LEE KNOUS 
AWARD

Gail H. Klapper (’68)

Dru R. Nielsen (’97) 
Distinguished Achievement—

Small/Solo Practitioner
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I
n a 1924 address for the Denver Bar 

Association’s “Old Timers Day” dinner 

honoring lawyers who had practiced in 

Colorado for 50 years or more, attorney 

Charles S. Thomas paid homage to the early 

lawyers of Colorado as “the rugged pioneers 

of the profession, the leaders of their time.”1 

But all of the lawyers and judges Thomas dis-

cussed were white, as though there were no 

African American lawyers in Colorado during 

its early days of statehood. In fact, Colorado 

welcomed its first Black lawyer back in 1883. 

Yet confusion persists about the exact identity 

of this pioneering attorney, even among Col-

orado lawyers. For example, Sam Cary—the 

namesake of Colorado’s African American Bar 

Association—has often been referred to as the 

state’s first Black attorney. But that distinction 

belongs to another individual: lawyer and 

Renaissance man Edwin Henry Hackley.

Edwin Henry Hackley 
Hackley was born 

September 11, 1859, 

in  Romeo,  Michi-

gan. His father, John 

A .  Hackley,  was a 

successful barber in 

Grand Ledge, Mich-

igan, and his mother, 

Susan, was a former 

teacher. The second 

of three children, Edwin came down with 

a “lung fever” at the age of 3; he remained 

sickly and plagued by respiratory ailments 

the rest of his life. Young Hackley was deeply 

interested in music and writing, forming a 

quartet as a teenager and becoming an editor 

at a local paper, the Literary Review, at the age 

of 18. Hackley grew increasingly interested in 

politics and the possibility of a legal career, 

but his father wanted him to join the family 

barbershop. 

Unbeknownst to his father, in 1879, Hackley 

began clerking at the office of a Grand Ledge 

lawyer, R.F. Pinkham, often reading law books 

at the barbershop when his father was absent. 

Against the senior Hackley’s wishes, Edwin 

took the money he’d saved from barbering 

and enrolled at the Law Department (as it was 

then known) at the University of Michigan. He 

started on September 27, 1881, armed with a 

letter of recommendation from Pinkham’s law 

partner J.L. McPeek, who lauded Hackley as “a 

young man of excellent habits, good principles, 

and possessed of rare capabilities.”2

Once in Ann Arbor, Hackley threw himself 

into his studies and paid his way by barbering. 

But his formal education was interrupted when 

he was diagnosed with tuberculosis, causing 

him to leave campus. Hackley persevered 

Undaunted 
The Story of Colorado’s First Black Lawyers

BY JOH N  G .  BR OW N I NG

Hackley
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with his studies remotely, and he secured a 

“Certificate of Attendance” from the law school. 

He continued apprenticing as well, “reading 

the law” under the supervision of his mentor 

McPeek at McPeek’s new Detroit law firm, 

from the fall of 1882 to the summer of 1883.3 

Hackley took and passed the Michigan bar 

examination that summer. In search of an 

area that would be both better for his health 

and welcoming to African American attorneys, 

Hackley moved to Fort Smith, Arkansas, to begin 

his legal career.

However, the rough and tumble environ-

ment of Fort Smith (whose federal court had 

jurisdiction over much of the Indian Territory 

that eventually became Oklahoma) wasn’t 

to Hackley’s liking, and he soon relocated 

to Denver, hoping the mountain air would 

be better for his health. The Colorado Daily 

noted his application for admission to the bar, 

calling him “a bright and intelligent young man” 

who would “no doubt . . . be the first Colored 

lawyer ever admitted to the bar of this state.”4 

When Hackley was formally licensed by the 

Colorado Supreme Court on June 7, 1883, The 

Denver Tribune also observed the historic 

arrival of “the first Colored gentleman ever 

admitted to the bar of Colorado,” whose entry 

to the practicing ranks had been sponsored 

by prominent lawyer George C. Bates. The 

paper wrote:

This admission marks an era in the progress 

of this nation . . . for about forty years ago 

the counsel who moved his admission saw 

from the windows of the Supreme Court in 

Washington a slave coffle of forty-two such 

young men, fastened like mules to a chain 

en route to Richmond for the auction block. 

Verily times have changed and we have 

changed with them.5

Despite the historic nature of his admission, 

Hackley struggled to make a living, and even 

briefly decamped to Kansas City, Kansas, during 

the winter of 1884 in hopes of making some 

money. Prospects in Denver brightened when 

he was offered the position of Denver county 

clerk. In May 1885, Hackley returned to Denver 

to accept the job, hoping it would provide some 

measure of financial security while serving as 

a springboard to other opportunities. He was 

quickly promoted to abstract clerk, making 

twice the pay. He would hold this position for 

the next 14 years (apart from a brief sojourn as 

a newspaper editor).6

Such stability proved vital for Hackley, 

because his law practice was hardly successful; 

he argued a handful of cases in Denver but 

otherwise struggled to cultivate business. It 

was later described as a “smaller practice than 

expected, and that quite unremunerative.”7 

He did embark upon a brief but intense romantic 

relationship with Black journalist and famed 

anti-lynching crusader Ida B. Wells, who was 

staying in Denver in July 1886 while headed to 

a convention in San Francisco. 

Hackley also turned his attention to politics, 

running for election in 1886 in a bid to become 

only the second Black man in the Colorado 

legislature (John T. Gunnell was the first).8 

 Ever the maverick, Hackley ran not as a member 

of the Republican Party that traditionally enjoyed 

the support of the African American community, 

but rather as an independent on what he called 

the “Liberty Union Ticket.” Hackley believed the 

party reflected the dissatisfaction of Black voters, 

“an element long depended upon by Republicans 

for victories and correspondingly affronted, 

cheated, or ignored in the awarding of benefits.”9 

Hackley lost the election by 111 votes.

In the summer of 1887, Denver’s mayor 

offered Hackley the post of clerk of the po-

lice court, but the young lawyer declined it. 

Before long, his life would change in several 

ways. In 1889, Hackley joined former Booker 

T. Washington protégé Joseph D.D. Rivers to 

form The Statesman newspaper. Later known 

as The Denver Statesman and eventually as The 

Denver Star, Hackley envisioned the newspaper 

as the means by which the African American 

communities of Colorado, Wyoming, and Mon-
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tana could “voice their opinions, assert their 

rights, and demand their due recognition.”10 

Hackley also met his future wife, Emma Azalia 

Smith, in 1889. Smith, the granddaughter of a 

freed slave, was a musical prodigy who went 

on to be the first Black graduate of the Denver 

University School of Music in 1900.11

Edwin and Azalia soon became a power 

couple in Denver’s Black community, marrying 

on January 29, 1894. She wrote a column on 

women’s issues for the Statesman, while also 

performing publicly to great acclaim as a vocal-

ist. Together, the Hackleys founded the Imperial 

Order of Libyans, a service organization that 

advocated for Black pride and against racial 

prejudice. Meanwhile, Edwin used his position 

as editor of the Statesman to speak out against 

prejudice and racial inequality at every turn. 

Responding to criticism in white newspapers 

of his paper’s call for a boycott of a business 

that had fired a Black employee, Hackley wrote:

We ask no more now for the colored citizen 

than he is entitled to. We are willing to 

outgrow the ills arising from his ignorance 

and past condition. But the time when the 

colored man shall have an open chance to 

live and improve like other people need not 

be the millennium.12

In other writings, Hackley urged Black 

voters to reject the confines of party affilia-

tions and support only those candidates who 

were committed to the interests of the Black 

community. Calling the Republican Party an 

“insincere pretender” and the Democratic 

counterpart “soulless,” Hackley advocated for 

Blacks to “join those having leading interests 

common with them, binding themselves by no 

other obligations,” and to offer the major parties 

“no hope of forgetfulness for an unpardonable 

past.”13

But by late 1899, Hackley was frustrated on 

many fronts. His law practice was practically 

nonexistent, he’d been rebuffed in efforts to se-

cure a federal patronage position, and the States-

man was failing financially; before the end of the 

year, he sold the newspaper to G.F. Franklin.14 

The Hackley’s marriage had also soured, and 

in 1900, they relocated to Philadelphia.15 

Although they didn’t officially divorce until 1910, 

Edwin and Azalia began to lead separate lives, as 

she concentrated on her musical career. Hackley 

turned his attention to writing, penning the 1913 

musical drama The Ambassador. Hackley also 

performed a great service for Blacks traveling 

through Jim Crow America by co-authoring 

the 1930 book Hackley and Harrison’s Hotel 

and Apartment Guide for Colored Travelers, an 

influential precursor to the famed Green Book 

for Black motorists. 

Hackley died on July 11, 1940, at the age of 

81. While his accomplishments in the courtroom 

may have been modest, he left behind a legacy 

of battling racism and second-class status, and 

he blazed a trail that other Colorado lawyers 

would follow.

Joseph H. Stuart
Colorado’s second 

Black lawyer, Joseph 

H. Stuart, was born in 

the British West Indies 

in 1854. After graduat-

ing from Codrington 

College in Barbados, 

Stuart emigrated to 

South Carolina, where 

he attended Cedar Hall 

Academy. Stuart briefly worked as a school-

teacher but soon moved on to the University of 

South Carolina Law School. After graduating in 

1875 as Reconstruction ended, Stuart (like many 

Blacks) left the increasingly violent South for 

better opportunities in a more tolerant state. By 

1879, Stuart had set up a law practice in Topeka, 

Kansas (however, he was not admitted to the 

Kansas bar until 1883). In 1890, Stuart moved 

to San Diego, California, but its tiny African 

American community didn’t provide much of 

a client base. So he relocated to Denver, and 

on December 1, 1891, Stuart officially became 

Colorado’s second Black lawyer.16

Stuart thrived, both in practice and in 

politics in Arapahoe County. He was elected 

to the Colorado legislature in 1895, becom-

ing the state’s second Black representative. 

Among other achievements, he sponsored 

a bill to strengthen civil rights by providing 

for equal access to public places like restau-

rants, hotels, and entertainment venues.17 

Sadly, Stuart did not win another term after 1897, 

and the passage of Jim Crow measures weakened 

the effectiveness of the earlier legislative gains. 

Stuart remained active in his law practice, 

however, traveling to Trinidad in 1907 to defend 

Grattan Turner, a Black man from Denver, in a 

high-profile murder trial there.

Stuart was always ready to answer the call 

of those in need in Denver’s African American 

community. In 1906, he won the acquittal of a 

Black man, George Turner, who was accused of 

killing a white police officer. Noting that Blacks 

are “handicapped before the courts on account 

of prevailing prejudices, both in the minds of 

judges and juries,” one newspaper said “Turner’s 

acquittal should forever set at rest the argument 

against the employment of a colored attorney.”18 

When the Anti-Saloon League targeted 

the city’s only Black-owned drug store and 

accused owner George A. Allen of selling 

liquor on a Sunday, Stuart took the case.19 

Allen was acquitted of the “uncertain and 

conflicting charges” on March 26, 1910.

It was to be Stuart’s last victory. He 

died at his home on April 4, 1910, and is 

buried at Denver’s Fairmount Cemetery.20 

 

William Townsend, George Ross, 
and Thomas Campbell

But just as he had fol-

lowed Hackley, others 

followed Stuart. Soon 

after Stuart’s admis-

sion came William 

Bolden Townsend, 

who in 1891 was the 

University of Kansas 

Law School’s  f irst 

Black graduate. After 

gaining his Kansas 

license that same year, Townsend settled in 

Pueblo, Colorado.21 Following years of practice 

there, Townsend moved to Denver in 1905. 

There, he represented a number of Black-

owned businesses as well as Black fraternal 

organizations like the Knights of Pythias.

When Townsend moved to Denver in 1905, 

he joined a small community of Black lawyers 

there, including not only Joseph Stuart but also 

Thomas Campbell (admitted in Colorado in 

1903), and George Gallious Ross Jr. (admitted 

Townsend

Stuart
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in 1906). Campbell, an 

1893 graduate of How-

ard University Law 

School, had already 

practiced in Missouri 

and Oklahoma before 

settling in Denver.22 

His legal career in 

Colorado spanned 

more than 50 years. 

Ross also graduated from Howard’s law school 

(class of 1904). Following in Hackley’s footsteps, 

he balanced his law practice with publishing 

the newspaper now known as The Denver Star.

Samuel Cary
Colorado’s sixth Black 

lawyer, and the name-

sake of its African 

American bar associa-

tion, was Samuel Cary. 

Born in Kentucky on 

July 9, 1886, he was the 

first Black graduate of 

Washburn University 

School of Law in Tope-

ka, Kansas, in 1910.23 He opened his law office in 

Denver’s historic Five Points neighborhood in 

1919. There, he focused his practice on criminal 

defense, particularly the representation of 

members of diverse communities.

Many of Cary’s clients couldn’t afford to 

pay him, and as family and friends would 

later recount, “nearly half of Denver owed 

him money.”24 After complaints of “neglected 

finance” by some of his paying clients, Cary was 

disbarred by the Colorado Supreme Court in 

1926.25 To this day, some observers maintain 

that the disciplinary action was racially moti-

vated. But in 1935, the Colorado bar and the 

Colorado Supreme Court reinstated Cary’s 

membership. He practiced without incident 

until his retirement in 1945.26

While Sam Cary may not have been Colora-

do’s first Black lawyer, he continued a tradition 

begun by the trailblazing African American 

attorneys who came before him. That tradition 

was one of giving voice and representation 

to Colorado’s African American community. 

Practicing in all-white courtrooms and enduring 

the indignities of racial prejudice, these early 

Black lawyers stood for equality—through their 

advocacy, their writings, their political activism, 

and even their very existence. 

Conclusion 
The year 2021 was bittersweet for the Colorado 

legal community: it witnessed the hiring of Lolita 

Buckner Inniss, the first African American dean 

of a Colorado law school, as well as the passing 

of Justice Gregory Kellan Scott, the first (and 

only) Black person to serve on the Colorado 

Supreme Court. Yet for every milestone on the 

rocky road to racial justice, we must remember 

and acknowledge those who blazed the trail that 

other Black lawyers have followed.  

NOTES

1. Thomas, “The Pioneer Bar of Colorado,” Colo. Mag. 5 (July 1924).
2. Brevard, A Biography of Edwin Henry Hackley (1859–1940): African-American Attorney and 
Activist 5 (Edwin Mellen Pr. 2003).
3. Id. at 6.
4. “Hackley’s Hide,” Colo. Daily, in Brevard, supra note 2 at 7.
5. “Two ‘Eds’: Educating and Edwin Hackley,” Det. Plain Dealer (June 2, 1883) (reporting Denv. Trib. 
article).
6. Davenport, Azalia: The Life of Madame E. Azalia Hackley 77 (Chapman & Grimes 1947).
7. Cleveland Gazette (Sept. 25, 1886).
8. Cleveland Gazette (Dec. 11, 1886).

Ross

John G. Browning is a partner in the Plano, Texas, office of Spencer Fane and is a former 
justice on Texas’s Fifth Court of Appeals. He is the author of five law books and numer-
ous articles, including many on African American legal history.

The SideBar is an informal space 
where members can share their 
experiences, offer practical advice, share 
law-related stories, or take a lighter 
look at the law. Send your SideBar 
submissions to Susie Klein at sklein@
cobar.org.

Cary

9. Davenport, supra note 6 at 85.
10. Id. at 77–78.
11. See generally Karpf, “The Vocal Teacher of 
Ten Thousand: E. Azalia Hackley as Community 
Music Educator, 1910–1922,” 47:4 J. Res. in 
Music Ed. 319 (Winter 1999).
12. Hackley, “Editorial Responding to the 
Colorado Graphic,” Statesman (May 24, 1890).
13. Hackley, “The Negro Voter,” Statesman 
(1894).
14. Brevard, supra note 2 at 15.
15. Id. at 15–16.
16. Smith Jr., Emancipation: The Making of the 
Black Lawyer, 1844–1944, at 490–91 (Univ. of 
Penn. Press 1993).
17. Stuart, “Colored Lawyer Is Dead,” Denv. Post 
(Apr. 5, 1910).
18. “Called to Trinidad to Defend a Man 
Charged With Murder,” Statesman (Mar. 16, 
1907).
19. “Our Druggist Only One Attacked,” States-
man (Mar. 26, 1910).
20. Armstrong, “Armstrong: Colorado’s 
Remarkable Early Black Legislators,” Com-
pleteColorado.com (June 15, 2020), https://
pagetwo.completecolorado.com/2020/06/15/
armstrong-colorados-remarkable-ear-
ly-black-legislators.
21. Smith Jr., supra note 16 at 491.
22. Id.
23. Concannon, “The Ideal Place . . . For the 
Establishment of a Great Law School,” 42:4 
Washburn L.J. 803 (2004).
24. Erikson, “Six of the Greatest: A Tribute to 
Outstanding Lawyers in Colorado History,” 23 
Colo. Law. 1487 (June 1994).
25. People ex rel. Colo. Bar Ass’n v. Cary, 251 P. 
597, 80 Colo. 443, 445 (1926).
26. Brovsky-Easker, “How One Lawyer Re-
turned to the Courtroom Against All Odds,” 
L. Wk. Colo. (July 7, 2020), https://www.
lawweekcolorado.com/article/how-one-lawyer-
returned-to-the-courtroom-against-all-odds.



Claim and Issue 
Preclusion 

Arising from 
Residential 

Construction 
and Other 

Arbitrations—
Part 1

BY  R ON A L D  M .  S A N D GRU N D, 
J E N N I F E R  A .  S E I DM A N ,  A N D  L E S L I E  A .  T U F T

FEATURE  |  ALTERNATIVE DISPUTE RESOLUTION

18     |     C O L OR A D O  L AW Y E R     |     F E B RUA RY  2 0 2 2



F E B RUA RY  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      19

This two-part article examines when claim and issue preclusion may 
arise from residential construction and other arbitration proceedings. 

Part 1 focuses on general issue and claim preclusion principles 
and their application to arbitration rulings and awards.

A
rbitration rulings and awards, and 

judgments confirming arbitration 

awards, may result in claim and 

issue preclusion in later arbitration 

or court proceedings. This two-part article 

discusses when claim and issue preclusion may 

arise from arbitration proceedings. It describes 

the factors courts consider in determining the 

preclusive effects of arbitration awards. It also 

discusses how preclusion principles apply 

to an arbitrator’s purely legal rulings.1 And it 

analyzes how preclusion principles may apply 

to entities who are related to the parties to an 

earlier arbitration, and the practical and legal 

effects of arbitration confidentiality provisions. 

Finally, the article briefly explores whether an 

arbitration agreement can effectively provide that 

some or all arbitration rulings may not be used 

for preclusion purposes later. Because the authors 

regularly handle residential construction defect 

arbitrations, this article examines preclusion 

mainly within this framework, but the underlying 

principles apply to all arbitrations.

The Role of Preclusion
Claim and issue preclusion aim to avoid unnec-

essary and duplicative litigation.2 The doctrines 

help ensure that orders and judgments of dif-

ferent tribunals are binding and consistent, and 

economize legal proceedings by making certain 

determinations in one proceeding binding on 

later proceedings involving the same claims 

or issues. But do these preclusion principles 

apply equally to arbitration rulings and awards, 

and to court judgments confirming arbitration 

awards? Many argue they do or should, based 

on arbitration’s reputation as faster, cheaper, 

and as fair as litigation.3

Consider a homeowner suing her homebuild-

er for defectively installed window and skylight 

flashings resulting in widespread moisture 

intrusion and resulting damage. The matter 

is arbitrated and, in a lengthy written ruling, 

the arbitrator denies the builder’s pre-hearing 

motion for summary judgment on the narrow 

legal question whether Colorado’s Construction 

Defect Reform Act’s damages limitations, CRS § 

13-20-802.5(2), bar the homeowner’s claim for 

water damage to her personal property. 

After the arbitration hearing, the arbitrator 

issues an award that includes personal property 

repair and restoration cost damages caused by 

the defective flashing. The arbitrator also finds 

that the builder violated both CRS § 13-20-806(7)

(a) of the Homeowner Protection Act and CRS § 

6-1-105(r) of the Colorado Consumer Protection 

Act by including a liability disclaimer for personal 

property damage in its standard form purchase 

contract, misleading the homeowners into 

believing they could not recover such a loss from 

the builder. Because the builder immediately 

pays the award in full, a district court never 

formally confirms the award.

Several months later, a different homeowner 

sues the same builder for the same kind of 

defective flashing installation. The builder moves 

for summary judgment on that homeowner’s 

personal property damage claim on identical 

grounds as in the earlier case. The second home-

owner seeks summary judgment on his defective 

flashing claim. Is the earlier arbitration ruling 

and unconfirmed award binding on the builder?
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The 

Nuts and Bolts
Claim and issue preclusion are affirmative 

defenses that may be waived if not timely 

invoked.4 The burden of establishing the ele-

ments of preclusion rests with the party seeking 

preclusion.5

Claim preclusion, historically called “res 

judicata,” prevents relitigation of the same 

claim or cause of action.6 The doctrine avoids 

repetitive lawsuits and arbitrations, conserves 

judicial resources, and encourages reliance 

on adjudication by preventing inconsistent 

decisions.7 Claim preclusion generally bars a 

claim in a current proceeding if (1) the judgment 

in the earlier proceeding was final; (2) the 

earlier and current proceedings involved the 

same subject matter (i.e., the same evidence 

would sustain both claims); (3) the earlier 

and current proceedings involved the same 

claims for relief; and (4) the parties to both 

proceedings were the same or in privity with 

one another.8 The last element is often called 

the mutuality requirement.9

While some earlier Colorado cases eliminat-

ed the mutuality requirement when a defendant 

sought to preclude a plaintiff from relitigating 

a claim,10 in 2017 the Colorado Supreme Court 

clarified that mutuality generally is required 

to establish claim preclusion.11 The Court also 

indicated that it might permit non-mutual claim 

preclusion asserted by a defendant where (1) 

indemnity relationships are involved; (2) the 

defendant in the later action can show that he 

should have been included as a party in the first 

action, and the plaintiff cannot establish a good 

reason for not having included the defendant; 

or (3) vicarious liability is implicated, such as 

with employee-employer, principal-agent, or 

indemnitor-indemnitee relationships.12 

In contrast, issue preclusion, historically 

called “collateral estoppel,” prevents relitigation 

of particular issues rather than claims. Gener-

ally, after a specific issue is finally determined 

in one proceeding, parties to that proceeding 

cannot relitigate the issue again in a second 

proceeding, even if the claims in the two pro-

ceedings are different.13 Issue preclusion is 

broader than claim preclusion in that it applies 

to claims different from those litigated in the 

first action, but narrower in that it applies only 

to issues actually litigated.14 Issue preclusion 

generally applies if 

1. the earlier proceeding was a final judg-

ment on the merits, 

2. the issue in the current proceeding is the 

same as that actually adjudicated in the 

earlier proceeding, 

3.  the party resisting issue preclusion had 

a full and fair opportunity in the earlier 

proceeding to litigate the issue, and 

4. the party against whom issue preclusion 

is asserted was a party or in privity with a 

party to the earlier proceeding.15 

The third elements necessary to apply claim 

and issue preclusion differ in that the focus in 

the claim preclusion analysis is on the nature of 

the underlying claims that were brought or could 

have been brought, while the focus in the issue 

preclusion analysis is on the underlying issue 

and whether the party resisting preclusion (or 

the party with which that party is in privity) had 

a full and fair opportunity to litigate the issue. 

While often these analyses overlap because a 

party will have had a full and fair opportunity to 

litigate various issues embedded in claims that 

were brought in the prior proceeding, this is not 

necessarily so, and some of the cases discussed 

below highlight this distinction. Moreover, an 

issue preclusion inquiry tends to involve more 

complications than a claim preclusion inquiry 

because such analysis frequently involves per-

sons who were not parties to the prior dispute.

Issue preclusion may not apply where a 

ruling’s potential adverse impact on the public 

interest or the interests of non-parties clearly and 

convincingly necessitates a new determination 

of the issue.16 However, the Colorado Court 

of Appeals has observed in dicta that “the 

continuing viability of violations of public policy 

and manifest disregard of the law as bases for 

attacking an arbitration award,” at least under 

the under the FAA, is unclear.17

“
Invoked defensively, a defendant seeks to 
preclude a plaintiff from relitigating a claim 
or issue for which the plaintiff previously 
litigated and lost against a different defendant. 
Used offensively, a plaintiff seeks to preclude 
a defendant from defending against a claim 
or issue the defendant previously litigated 
and lost against a different plaintiff.  

”
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An appellate court reviews a district court’s 

issue preclusion decision de novo.18 But an 

arbitrator’s preclusion decision is usually not 

reviewable.19 Generally, an arbitrator may 

exercise the same discretion as a trial court in 

applying preclusion principles.20

Defensive versus Offensive Preclusion
Parties may invoke preclusion defensively or 

offensively. 

Invoked defensively, a defendant seeks to 

preclude a plaintiff from relitigating a claim 

or issue for which the plaintiff previously lit-

igated and lost against a different defendant. 

Used offensively, a plaintiff seeks to preclude 

a defendant from defending against a claim 

or issue the defendant previously litigated 

and lost against a different plaintiff.21

Union Insurance Co. v. Hottenstein involved 

defensive preclusion.22 There, a homeowner 

and a construction company arbitrated various 

construction defect and other claims. The 

arbitrator’s final award attributed specific 

damages to breach of contract ($67,250) and 

to negligence ($9,915), and the homeowner 

did not appeal the judgment confirming the 

arbitrator’s award “delineating which damages 

were attributable to breach of contract and 

negligence . . . .”23 

In a separate district court action, the home-

owner sought to satisfy the breach of contract 

damages judgment from the construction 

company’s liability insurance policy. The Col-

orado Court of Appeals affirmed the district 

court’s holding that the policy did not cover the 

breach of contract damages. The Court found 

that the homeowner and the construction 

company had a full and fair opportunity to 

arbitrate liability and damages for all claims. 

Therefore, the trial court properly relied on the 

arbitrator’s findings of fact and conclusions of 

law in granting the insurer summary judgment, 

and issue preclusion prevented the homeowner 

from “recharacteriz[ing] her contract damages 

as negligence damages” to obtain coverage.24

Antelope v. Mobil Rocky Mountain, Inc. 

illustrates offensive issue preclusion.25 There, the 

plaintiff argued that a Wyoming court’s finding 

that a contract was ambiguous under Colorado 

law bound the defendant. The defendant 

conceded that the issues in the two cases 

were identical, that it was a party to the prior 

proceeding, and that the prior proceeding 

resulted in a final judgment on the merits. 

The defendant’s summary judgment brief also 

admitted it was bound by the Wyoming ruling. 

But the defendant argued it had not had a full 

and fair opportunity to litigate the ambiguity 

issue because it was merely a third party in the 

prior proceeding, and the plaintiff was not a 

party to the prior proceeding. The Colorado 

Court of Appeals held that issue preclusion 

prevented the defendant from contesting the 

contract’s ambiguity where the defendant’s 

counsel was present throughout the relevant 

testimony in the prior proceeding and its 

interests were aligned with the defendant 

there.26

Applying Preclusion 
to Arbitration Decisions 
Generally, claim and issue preclusion princi-

ples may apply to arbitration rulings.27 Thus, 

“[t]he doctrine of issue preclusion applies to 

issues decided in arbitration,”28 and an order 

confirming an arbitration award is entitled 

to preclusive effect once that order becomes 

a final judgment, that is, after all appeals are 

exhausted or time-barred.29 

Generally, if the finality factor is met, courts 

proceed to analyze the remaining preclusion 

requirements for whether (1) there is subject 

matter/issue identity; (2) party identity or 

privity exists; and (3) preclusion comports 

with certain fairness standards, which differ 

depending on whether a party asserts claim or 

issue preclusion. Claim preclusion may apply 

when a party asserted, or could have asserted, 

the same claims. Issue preclusion may apply 

when the resisting party had a full and fair 

opportunity to litigate the issue in the prior 

proceeding. As discussed below and will be 

extensively discussed in part 2, an unconfirmed 

arbitration award may be given preclusive effect 

in some circumstances, and the contours of the 

preclusion doctrine’s application in this regard 

are not yet settled. Some of this uncertainty 

emanates from the Colorado Supreme Court’s 

statement, albeit in dicta, that, “An arbitration 

award is tantamount to a judgment . . . .”30

“
Generally, claim 
and issue preclusion 
principles may apply 
to arbitration 
rulings Thus,                
‘[t]he doctrine of 
issue preclusion 
applies to issues 
decided in 
arbitration,’ and an 
order confirming an 
arbitration award is 
entitled to preclusive 
effect once that order 
becomes a final 
judgment, that is, 
after all appeals are 
exhausted or 
time-barred.   

”
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Finality
Generally, preclusion requires a final judg-

ment on the merits.31 What constitutes a “final 

judgment” in the context of arbitration is not a 

simple question to answer. Arbitration awards 

that have been confirmed and reduced to a 

final judgment in district court can be enforced. 

Sometimes, however, claim preclusion based 

solely on an unconfirmed arbitration award 

may prevent a party from pursuing a second 

action on the same claim.32

Finality is also affected by the time limits 

applicable to arbitration proceedings. Two 

statutory schemes govern arbitration in Colo-

rado, the Colorado Revised Uniform Arbitration 

Act (CRUAA)33 and the Federal Arbitration Act 

(FAA).34 Each has its own deadlines for taking 

certain actions, and both limit the grounds upon 

which district courts may vacate an arbitration 

award.35 Whether an arbitration is subject to 

the CRUAA or the FAA is important because 

the deadlines for taking post-award actions 

may differ.36

The CRUAA contains no express time limit for 

a party to move to confirm an arbitration award 

in district court.37 However, the CRUAA requires 

that a motion to vacate an award be made within 

91 days after (1) the movant receives notice of 

the award, or of a modified or corrected award; 

or (2) the movant knew or should have known 

the award was procured by corruption, fraud, 

or other undue means.38 The FAA imposes a 

one-year deadline to seek confirmation where 

the parties have agreed that a court judgment 

will enter upon the arbitration award.39 The FAA 

requires notice of a motion to vacate, modify, 

or correct an award to be served within three 

months after the award is filed or delivered.40 

Applicable deadlines may be tolled under certain 

circumstances.41 After a district court enters 

judgment on the arbitration award under the 

CRUAA or FAA, the usual court rules concerning 

post-judgment relief and appeal apply. 

Differences between arbitration and court 

proceedings raise questions about how pre-

clusion analysis applies to arbitration awards. 

Arbitration agreements typically identify the 

rules and standards arbitrators must follow in 

rendering their decisions. These may closely 

resemble court rules and standards, or they 

may grant the arbitrator broad discretion to 

determine whether or how to apply them and 

otherwise resolve the dispute. While arbitration 

awards may be confirmed in district courts as 

final judgments, confirmation in district court 

is not required, and parties often elect not to 

seek confirmation. Parties may generally appeal 

court decisions on many grounds, but appeals 

from arbitration awards are limited to very 

narrow grounds. 

One commentator surveyed cases nationwide 

and observed that courts have found “finality” 

for purposes of arbitral preclusion based on 

(1) court-confirmed arbitration awards; (2) the 

nature of the arbitration proceeding; and (3) 

the parties’ intent to bargain for a final, binding 

award with no need for judicial confirmation, 

as reflected in the arbitration agreement.42 As 

part 2 will discuss more fully, the grounds for 

contesting arbitration awards, how far arbitration 

proceedings have advanced, and the nature of 

the proceeding itself may affect application of 

preclusion doctrines. 

The finality analysis may also depend on 

whether claims and related issues in a partic-

ular case are resolved on different timelines 

in different forums. When some claims are 

resolved in arbitration, a court may require a 

confirmed arbitration judgment and exhaustion 

of all arbitration award challenges and appeals 

to establish “finality” for purposes of applying 

preclusion principles to pending court claims.43 

The Colorado Court of Appeals’ decision in 

Barnett v. Elite Properties of America illustrates 

this point.44 In Barnett, a homeowner sued its 

builder on 12 claims. Three claims (constructive 

fraud, civil conspiracy, and CCPA violations) 

were found non-arbitrable and stayed while the 

remaining claims proceeded to arbitration. The 

arbitrator granted summary judgment against 

some claims and awarded limited damages 

on other claims. The builder then moved in 

district court to confirm the arbitration award 

and dismiss the stayed claims based on issue 

preclusion, arguing that factual findings in the 

arbitration dispositively resolved the pending 

court claims.

The district court confirmed the arbitration 

award, dismissed the previously stayed fraud and 

conspiracy claims based on issue preclusion, and 

certified those orders for immediate appeal.45 

The Court of Appeals affirmed confirmation of 

the arbitration award, but held that the district 

court erred in granting summary judgment to 

the builder on the non-arbitrable fraud and 

conspiracy claims based on issue preclusion 

because the homeowner could still pursue 

certiorari on the district court’s rulings.46

“
An arbitration award precludes a civil action 
based on the same claim or claims.  This 
includes not only ‘issues actually decided, 
but also any issues that could have been 
raised in the first proceeding but were not.’ 

”
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Same Subject Matter/Same Claim
An arbitration award precludes a civil action 

based on the same claim or claims.47 This 

includes not only “issues actually decided, but 

also any issues that could have been raised in 

the first proceeding but were not.”48 Whether 

claims are the “same” typically depends on 

whether the claims seek redress for the same 

basic wrong and are founded on the same or 

substantially similar facts.49 In one case, the 

Colorado Court of Appeals held that the amount 

of an arbitrator’s repair cost and non-economic 

damages award to homeowners against their 

homebuilder was binding on the homeowners 

in a later action against a subcontractor but 

their punitive and CCPA treble damage claims 

against the subcontractor were not barred 

because the arbitration did not address those 

claims.50

Full and Fair Opportunity 
to Litigate Issues
The basic tenet that a party against whom 

preclusion is asserted had a full and fair op-

portunity to litigate the issues underlies the 

preclusion doctrines. One commentator has 

observed that efforts to satisfy this fairness 

requirement may “push[] arbitration to be 

more like litigation,” ultimately sacrificing its 

presumed advantages as arbitration takes on 

the features of court proceedings.51 

However, the Colorado Supreme Court’s 

decision in Bebo Construction Co. v. Mattox & 

O’Brien, P.C. illustrates that a decision-mak-

er’s broad discretion to determine whether 

or how to apply rules and other standards 

does not necessarily deprive a party of a full 

and fair opportunity to litigate.52 In Bebo, an 

administrative law judge ruled in a debarment 

proceeding that a government contractor had 

“demonstrated wrongdoing reflecting a lack of 

integrity,” and prohibited it from participating 

in any state construction projects for two years 

because it improperly installed anchor bolts 

on a bridge.53 The Colorado Supreme Court 

considered whether the debarment proceeding 

precluded the contractor’s later negligence 

lawsuit against the bridge project engineer.

The contractor argued that the debarment 

proceeding did not provide a full and fair op-

portunity to litigate the engineer’s misconduct 

because the administrative judge had discretion 

to decide whether and how to apply Colorado’s 

rules of discovery, evidence, and procedure.54 

The Court rejected this contention, holding that 

[a]n inquiry into whether a party received a 

full and fair opportunity to litigate an issue 

must look to whether the initial proceeding 

was so inadequate or so narrow in focus as 

to deprive an individual of his or her due 

process rights should application of the 

doctrine of collateral estoppel be used to 

bar relitigation of that issue.55

The Court found no “procedural failures” 

that established a denial of due process, stating 

“we refuse to recognize that agency proceedings 

differ markedly from judicial proceedings be-

cause those administrative proceedings utilize 

rules of discovery, evidence, and procedure 

only ‘to the extent practicable.’”56 The Court 

then held that issue preclusion nevertheless 

could not bar the negligence claims because 
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the engineer’s negligence was not pleaded, 

submitted, or addressed in the debarment 

proceeding, so the issue was never actually 

litigated or determined.57

The Tenth Circuit Court of Appeals’ decision 

in B-S Steel of Kansas, Inc. v. Texas Industries, 

Inc. also illustrates the meaning of a full and 

fair opportunity to litigate.58 There, a steel beam 

distributor sued four affiliated  steel manu-

facturers for price discrimination and related 

claims. The distributor’s claims against one of 

the manufacturers proceeded in arbitration, 

and the claims against the other three manu-

facturers proceeded in court. The distributor’s 

expert disclosures in both matters relied on 

substantially the same damages models. The 

arbitrator held that the distributor failed to 

establish a causal connection between its 

claims and its alleged damages, and the trial 

court confirmed the award and dismissed the 

arbitration respondent from the case.

The remaining defendant manufacturers 

then sought issue preclusion based on the 

arbitration award. The distributor argued that 

(1) it did not have a full and fair opportunity in 

the arbitration to litigate the issues remaining 

to be determined in the district court action 

because the damages alleged in the court case 

involved different time periods, and (2) it had 

discovered new evidence relevant to the court 

case that was unavailable and not considered 

in the arbitration. The Tenth Circuit agreed 

with the remaining manufacturer defendants 

that the issues decided in the arbitration and 

asserted in the lawsuit were the same; that the 

arbitration had been fully adjudicated on its 

merits; that the distributor was a party to the 

arbitration; and that the distributor had a full 

and fair opportunity to litigate the issues in 

the arbitration. Thus, the Tenth Circuit used a 

multi-factor test centered on the evidence and 

arguments advanced in the two proceedings to 

hold that issue preclusion applied.59

Privity
Privity between two parties will be recognized if 

circumstances justify “holding the latter to the 

result reached in litigation in which only the 

former is named.”60 Whether the second party is 

in privity with the first depends on each party’s 
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respective legal interests and whether the first 

party protected the second party’s interests.61 

For example, because of lack of privity, an 

arbitration award between a subcontractor and 

a property owner did not bind a contractor in 

its lawsuit against the subcontractor.62 

Colorado courts have also not decided wheth-

er privity exists between affiliated defendant 

entities or similarly situated consumer plaintiffs 

for purposes of precluding either group from 

relitigating the interpretation or enforcement 

of a developer’s boilerplate contract provisions. 

Generally, where legal formalities to create 

an entity are followed, a legal entity is treated 

separately from other legal entities, including 

parent, affiliated, and subsidiary entities.63 “[P]

rivity between a party and a non-party requires 

both a ‘substantial identity of interests’ and a 

‘working or functional relationship . . . in which 

the interests of the non-party are presented 

and protected by the party in the litigation.’”64 

A wholly owned subsidiary may be an agent 

of a parent entity if its activities as an agent are 

tantamount to doing the parent’s business.65 

And if a subsidiary is its principal’s alter ego, the 

corporate veil may be pierced after applying a 

multifactor analysis and “if not doing so would 

defeat public convenience, justify wrong, or 

protect fraud.”66 More broadly, a federal court 

of appeals has observed that if “two parties 

are so closely aligned in interest that one is the 

virtual representative of the other, a claim by or 

against one will serve to bar the same claim by 

or against the other.”67

Thus, affiliations between related legal enti-

ties may be relevant to determining whether two 

parties are in privity for preclusion purposes.68 

And while a parent-subsidiary relationship 

alone does not establish privity, preclusion may 

be proper “if the parent controlled litigation 

against a subsidiary, or brought or defended an 

action for the benefit of a subsidiary.”69 Often, 

residential developers create a special purpose 

entity (SPE) for each home or development 

they construct, using substantially identical 

contracts, and the SPEs are all controlled by 

the same holding company, parent entity, and/

or management. In these circumstances, an 

arbitration or court ruling concerning an SPE 

may be binding for preclusion purposes on the 

SPE’s holding company, parent, management, 

or other related entity, or vice versa, depending 

on the relationships among these entities and 

the underlying facts and claims.

Conclusion
Arbitration proceedings may give rise to both 

claim and issue preclusion, but the precise 

contours of preclusion remain uncertain. 

Therefore, practitioners must take care to meet 

the requirements to prove preclusion and 

should consider the potentially binding effect 

of arbitration proceedings. 

Part 2 will discuss unanswered questions 

in Colorado regarding the binding effect of an 

unconfirmed arbitration award on the parties to 

a residential construction or other arbitration 

and on those in privity with those parties in later 

proceedings. It will examine in greater detail 

whether and when preclusion principles apply to 

an arbitrator’s purely legal rulings.  Part 2 will also 

consider uncertainties regarding whether and 

how cloaking the proceedings in confidentiality 

may affect claim and issue preclusion, and 

whether an arbitration agreement may impose 

a bar against others relying on any aspect of the 

arbitration for preclusion purpose. Lastly, part 

2 will examine the practical pros and cons of 

giving preclusive effect to arbitration rulings 

and awards.  
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NOTES

1. This article uses the word “ruling” to refer 
to arbitrators’ rulings on purely legal issues, 
whether the decision occurs before an 
arbitration hearing commences, such as a 
ruling on a pre-hearing summary judgment 
motion, or in the arbitration award itself.
2. Foster v. Plock, 394 P.3d 1119, 1122–23 (Colo. 
2017) (describing purposes of claim and issue 
preclusion doctrines).
3. See generally Johnson, “Preserving the 
Integrity of the Arbitration Process: Requiring 
the Full and Fair Application of the Claim 
Preclusion Doctrine,” 21 Suffolk J. Trial & App. 
Advoc. 58, 59–61 (2015–16). In Barnett v. Elite 
Props. of Am., Inc., 252 P.3d 14, 22 (Colo.App. 
2010), the Court held that issue preclusion 
principles apply to an arbitration award 
confirmed as a district court judgment (citing 
Guaranty Nat’l Ins. Co. v. Williams, 982 P.2d 
306, 308 (Colo. 1999)). Barnett also explained 
that preclusion principles apply to arbitration 
awards that cannot be appealed, id. at 22–23, 
suggesting that these principles may apply to 
unconfirmed arbitration awards and rulings.
4. Vincent v. Clean Water Action Project, 939 
P.2d 469, 472 (Colo.App. 1997) (affirmative 
defense of claim preclusion is typically 
ordinarily waived if not properly raised); Bebo 
Constr. Co. v. Mattox & O’Brien, P.C., 990 P.2d 
78, 82, 85 (Colo. 1999) (affirmative defense of 
claim preclusion is ordinarily waived if not pled 
in the answer, but in certain instances may be 
incorporated into the answer when asserted 
in a summary judgment motion). See also 
CRCP 8(c) (“arbitration and award” and “res 
judicata” are among affirmative defenses to be 
affirmatively set forth in pleadings).
5. Meyer v. Dep’t of Revenue, Motor Vehicle 
Div., 143 P.3d 1181, 1184 (Colo.App. 2006) (party 
asserting a claim preclusion defense bears the 
burden to prove the defense applies); Bebo 
Constr. Co., 990 P.2d at 85 (party seeking issue 
preclusion bears the burden of proof).
6. E.g., Foster, 394 P.3d at 1126–27 (holding that 
the attorney-defendant could assert defensive 
claim preclusion against the client’s husband 
because the attorney was in privity with the 
client who prevailed in the earlier proceeding 
against husband’s claims).
7. Id. at 1122.
8. Foster, 394 P.3d at 1123.
9. Id.
10. Id. at 1124–25.
11. Id. at 1125.
12. Id. at 1125–26.
13. Id. at 1123.
14. Id.
15. Id. See also Villas at Highland Park 
Homeowners Ass’n, Inc. v. Villas at Highland 
Park, LLC, 394 P.3d 1144, 1152 (Colo. 2017) 
(identity of issues turns on the essential 
“elements that the claimant must establish to 
prove his or her substantive claim or defense”).
16. Restatement (Second) of Judgments 
§ 28(5) (Am. Law Inst. 1982) (hereinafter 
Restatement). 

17. Barnett, 252 P.3d at 21.
18. Villas at Highland Park Homeowners Ass’n, 
Inc., 394 P.3d at 1151.
19. See CRS §§ 13-22-223, -224 (describing 
limited grounds for vacating or altering 
arbitration award); Judd Const. Co. v. Evans 
Joint Venture, 642 P.2d 922, 925 (Colo. 1982) 
(“[T]he arbitrator is the final judge of both fact 
and law.”). Upon a timely motion, or if a district 
court submits the question to the arbitrator, an 
arbitrator has the power to modify an award 
under CRS § 13-22-220(4).
20. Bear, Stearns & Co. v. 1109580 Ontario, Inc., 
409 F.3d 87, 91–92 (2d Cir. 2005) (offensive 
use of issue preclusion must be “fair” under 
the circumstances, and arbitrators have “broad 
discretion” to make this determination). 
21. Foster, 394 P.3d at 1124, n.5 (emphasis 
added) (internal citations omitted). 
22. Union Ins. Co. v. Hottenstein, 83 P.3d 1196, 
1202 (Colo.App. 2003).
23. Id. at 1198 and 1202.
24. Id. at 1201.
25. Antelope v. Mobil Rocky Mt., Inc., 51 P.3d 
995 (Colo.App. 2001).
26. Id.
27. Union Ins. Co., 83 P.3d at 1202. 
28. Barnett, 252 P.3d at 22.
29. Id. at 24. To be preclusive, the judgment 
must be “‘sufficiently firm’ in the sense 
that it was not tentative, the parties had an 
opportunity to be heard, and there was an 
opportunity for review.’” Id. at 21 (emphasis in 
original) (quoting Carpenter v. Young, 773 P.2d 
561, 568 (Colo. 1989)).
30. Judd Const. Co., 642 P.2d at 925 (citing two 
cases pre-dating the 1975 Colorado Uniform 
Arbitration Act (CUAA) and the 2004 Colorado 
Revised Uniform Arbitration Act (CRUAA)): 
Sisters of Mercy v. Mead & Mount Constr. Co., 
439 P.2d 733, 736 (Colo. 1968) (“The award 
of the arbitrators is of equal dignity with a 
judgment . . . .” (quoting CRCP 109 (since 
repealed)), and Int’l Serv. Ins. Co. v. Ross, 457 
P.2d 917, 924 (Colo. 1969) (“[I]n Colorado an 
. . . [arbitration] award is final in the absence of 
fraud or similar misconduct.”)).
31. Foster, 394 P.3d at 1123.
32. Benson, Colorado and Federal Arbitration 
Law and Practice: A Guide to Arbitration, 
Mediation, and other ADR Procedures 
(Arb.L.Colo.) § 16.7.2 (CLE in Colo. 2017). Cf. 
Layton Constr. Co. v. Shaw Contract Flooring 
Servs., Inc., 409 P.3d 602, 609–10 (Colo.
App. 2016) (statutory tolling for bringing 
reimbursement claims does not abrogate the 
doctrine of claim preclusion; general contractor 
could not assert indemnity claims in a separate 
action where indemnity claims arising from the 
same contract provision and relating to the 
same defect claims were previously dismissed 
with prejudice). See also Val-U Const. Co. of 
S.D. v. Rosebud Sioux Tribe, 146 F.3d 573, 581 
(8th Cir. 1998) (“[T]he fact that the award 
in the present case was not confirmed by a 
court . . . does not vitiate the finality of the 
award.”) (internal citation omitted). In Grimes 
v. BNSF Ry. Co., 746 F.3d 184, 188–89 (5th 

Cir. 2014), the Fifth Circuit noted that courts 
have “broad discretion” to give arbitral rulings 
preclusive effect, and the relevant factors 
include whether: (1) “arbitral pleadings state 
issues clearly”; (2) “arbitrators set out and 
explain their findings in a detailed written 
opinion”; (3) “procedural differences between 
arbitration and the district court proceeding 
might prejudice the party challenging the 
use of” offensive, non-mutual preclusion; (4) 
procedural differences “might be likely to 
cause a different result”; (5) the arbitral panel’s 
findings “are within the panel’s authority and 
expertise”; and (6) “the arbitration proceeding 
affords basic elements of adjudicatory 
procedure, such as an opportunity for 
presentation of evidence.” (internal citations 
omitted). Grimes did not involve claim 
preclusion or consider a finality analysis. 
33. CRS §§ 13-22-201 et seq. See generally 
Benson, supra note 32 at § 3.4 (discussing 
revised and predecessor acts).
34. 9 USC §§ 1 et seq. 
35. Price v. Mountain Sleep Diagnostics, Inc., 
479 P.3d 68, 71 (Colo.App. 2020) (CRUAA); Hall 
Street Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 
576, 585 (2008) (FAA).
36. Deadlines under the CRUAA tend to be 
shorter than the FAA in state courts, and 
it is unsettled whether in-state court cases 
governed by the FAA time limitations are 
procedural and governed by state law, such as 
for deadlines concerning applicable post-
judgment relief and appeal. See Benson, supra 
note 32 at § 4.3.7 (comparing deadlines). But 
see Chillcott Ent. L.L.C. v. John G. Kinnard 
Co., 10 P.3d 723, 725–27 (Colo.App. 2000) 
(three-month limitations period to serve notice 
of motion to vacate arbitration award under 
FAA cannot be tolled; FAA preempts Colorado 
“savings” statute permitting extension of time). 
37. CRS § 13-22-222. See also Estate of Guido 
v. Exempla, Inc., 292 P.3d 996, 1002 (Colo.
App. 2012) (no deadline to seek award 
confirmation).
38. CRS § 13-22-223(2). Time limits to review 
an award are strictly enforced. Kutch v. State 
Farm Mut. Auto. Ins. Co., 960 P.2d 93, 99 (Colo. 
1998). “[A]n outstanding issue of attorneys 
fee and costs under a fee- and cost-shifting 
provision does not affect the character of the 
decision on the merits as an ‘award.’” Am. 
Numismatic Ass’n v. Cipoletti, 254 P.3d 1169, 
1173 (Colo.App. 2011).
39. 9 USC § 9. The federal circuits are split on 
whether the one-year cutoff is permissive or 
mandatory. Compare Sverdrup Corp. v. WHC 
Constructors, Inc., 989 F.2d 148, 150–51 (4th 
Cir. 1993) (one-year period for application 
to a district court is permissive rather than 
mandatory) with Photopaint Techs., LLC v. 
Smartlens Corp., 335 F.3d 152, 158 (2d Cir. 
2003) (FAA § 9 imposes a one-year statute 
of limitations on filing a motion to confirm an 
arbitration award).
40. 9 USC § 12.
41. See Swan v. Am. Fam. Mut. Ins. Co., 8 P.3d 
546, 548 (Colo.App. 2000) (application to 
arbitrators to modify or correct award tolls 
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time limit to seek district court review).
42. 8 Bruner & O’Connor on Construction Law 
§ 21:272 (Thomson Reuters 2002, Aug. 2021 
update).
43. Barnett, 252 P.3d at 23.
44. Id. at 14.
45. The court later dismissed the remaining 
CCPA claim on summary judgment and then 
certified its judgment for immediate appeal. 
This claim was appealed separately, id., and the 
court did not analyze whether issue preclusion 
applied to the CCPA claim.
46. Id. at 23. Cf. Restatement, supra note 16 at 
§ 28(1) (issue preclusion may be inappropriate 
if review of the judgment was not available to 
the party against whom preclusion is sought).
47. Lewis v. Circuit City Stores, Inc., 500 F.3d 
1140, 1147–48 (10th Cir. 2007).
48. Cruz v. Benine, 984 P.2d 1173, 1176 (Colo. 
1999) (citations omitted).
49. Foster, 394 P.3d at 1127.
50. Quist v. Specialties Supply Co., 12 P.3d 863, 
867 (Colo.App. 2000). The Idaho Supreme 
Court has held that following an arbitrated 
payment award to a contractor, the dismissal 
of an owner’s construction defect counterclaim 
may not be res judicata as to a subsequent 
latent defect claim. Storey Constr., Inc. v. Hanks, 
224 P.3d 468, 477–78 (Idaho 2009) (arbitration 
under an AIA contract).
51. Bruner and O’Connor, supra note 42 at 
§ 21:272 (noting that some believe applying 
collateral estoppel to arbitration “is equivalent 
to ‘throwing the baby out with the bathwater’”) 
(citations omitted). A chart describing 
generally the pros and cons of giving 
preclusive effect to arbitration rulings/awards 
will be included in part 2.
52. Bebo Const. Co., 990 P.2d at 87.
53. Id. at 81. 
54. In the authors’ experience, the level of 
procedural formality in construction defect 
arbitrations is typically greater than in run-of-
the-mill consumer arbitrations, and at least 
equal to or greater than that found in many 
administrative proceedings.
55. Id. at 87. This test appears to set a low 
bar that can be met in most circumstances, 
although it is unclear whether or how a 
decision issued by an arbitrator with no or 
minimal legal training or experience may 
impact this analysis. Cf. McDonald v. City 
of West Branch, 466 U.S. 284, 290 (1984) 
(declining to apply issue and claim preclusion 
based, in part, on recognition that an arbitrator 
may lack expertise needed to resolve complex 
legal questions because the arbitrator’s 
expertise relates “primarily to the law of 
the shop, not the law of the land.”) (citation 
omitted), questioned by Burkybile v. Bd. of 
Educ., 411 F.3d 306, 310–11 (2d Cir. 2005) 
(suggesting McDonald relates to federal court 
access rather than preclusion because more 
recent US Supreme Court cases implicitly 
recognize the preclusive effect of arbitration 
orders).
56. Bebo Const. Co., 990 P.2d at 87.
57. Id. at 86–87.

58. B-S Steel of Kan., Inc. v. Tex. Indus., Inc., 439 
F.3d 653, 661–66 (10th Cir. 2006).
59. Id. at 663–64. But see Salida Sch. Dist. 
R-32-J v. Morrison, 732 P.2d 1160, 1167 (Colo. 
1987) (reversing judgment based on issue 
preclusion where school district had a greater 
incentive to defend plaintiff’s civil rights claim 
than to defend her prior unemployment claim, 
and imposing significant liability based on 
unemployment compensation hearing findings 
would deprive the district of a full and fair 
opportunity to litigate the civil rights claims). 
See also Holnam, Inc. v. Indus. Claim Appeals 
Office, 159 P.3d 795, 799 (Colo.App. 2006) 
(differences in the burden of proof may affect 
issue preclusion, but claim preclusion applies 
even if the proceedings involve different 
standards of proof) (citations omitted); 
Restatement, supra note 16 at § 28(4) (issue 
preclusion may not be appropriate if significant 
differences in the burden of proof exist); 
O’Shea v. Amoco Oil Co., 886 F.2d 584, 594 (3d 
Cir. 1989) (holding that because “the process 
by which the issue was adjudicated cannot 
be reconstructed on the basis of a new and 
different burden, preclusive effect is properly 
denied” (citing Restatement, supra note 16 at § 
28, cmt. f; noting, however, this principle does 
not apply to claim preclusion)).
60. Foster, 394 P.3d at 1126 (quotation and 
citations omitted).
61. Id. (“[P]rivity between a party and a 
non-party requires both a ‘substantial identity 
of interests’ and a ‘working or functional 
relationship . . . in which the interests of the 
non-party are presented and protected by 
the party in the litigation.’”) (internal citations 
omitted). But see Vandenberg v. Super. Ct., 
982 P.2d 229, 239 (Cal. 1999) (agreement 
to arbitrate does not mean each party also 
consents that the issues decided against that 
party “by this informal, imprecise method 
may bind him, in the same manner as a court 
trial, in all future disputes, regardless of the 
stakes, against all adversaries, known and 
unknown” (emphasis in original)). Cf. Parklane 
Hosiery Co., Inc. v. Shore, 439 U.S. 322, 330 
(1979) (acknowledging that offensive collateral 
estoppel may be “unfair” if the judgment 
purportedly supporting the estoppel “is 
itself inconsistent with one or more previous 
judgments”). Parklane posited a hypothetical 
to explain this limitation: If a railroad accident 
injured 50 people, and the first 25 who sued 
the railroad lost, and the 26th person won, the 
remaining plaintiffs should not be able to win 
by estoppel. Id. at 330, n.14.
62. Hosek Mfg.-Overland Foundry Co. v. Teats, 
110 P.2d 976 (Colo. 1941).
63. Skidmore, Owings & Merrill v. Canada Life 
Assur. Co., 907 F.2d 1026, 1027 (10th Cir. 1990).
64. Foster, 394 P.3d at 1126 (internal quotations 
and citations omitted).
65. First Horizon Merch. Servs., Inc. v. 
Wellspring Capital Mgmt., LLC, 166 P.3d 166, 177 
(Colo.App. 2007) (analyzing the relationship 
for in personam jurisdiction purposes and 
citing SGI Air Holdings II, LLC v. Novartis Int’l 
AG, 239 F.Supp.2d 1161, 1166 (D.Colo. 2003)). 
66. Great Neck Plaza, L.P. v. Le Peep Rests., 

LLC, 37 P.3d 485, 490 (Colo.App. 2001). See 
also Dill v. Rembrandt Group, Inc., 474 P.3d 
176, 184–85 (Colo.App. 2020) (horizontal veil 
piercing between sister entities is proper if the 
entities share a parent in the ownership chain 
and the veils separating each entity from the 
parent are first pierced to find that each sister 
entity is the alter ego of its owners).
67. In re Imperial Corp. of Am. v. Alshuler, 
92 F.3d 1503, 1506 (9th Cir. 1996) (quoting 
Nordhorn v. Ladish Co., Inc., 9 F.3d 1402, 1405 
(9th Cir. 1993)).
68. Id.
69. Dorchen/Martin Assocs., Inc. v. Brook of 
Boyne City, Inc., No. 13-10588, 2013 U.S. Dist. 
Lexis 77395 at *21, 2013 WL 2418175 at *8 
(E.D.Mich. June 3, 2013) (quoting Wright and 
Miller, Federal Practice and Procedure § 4460 
(2d ed. 2002)).
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F
amily lawyers routinely handle 

child-related issues in the course of 

their work. Topics such as parenting 

time, decision-making responsibil-

ities, and child support are part of the typical 

family law practice. But what happens if a De-

partment of Human Services (DHS) caseworker 

contacts your divorce client during the divorce 

proceeding? Or what if your client informs you 

that one of her children was just arrested for 

showing up to school with marijuana, in the 

middle of an allocation of parental responsibili-

ties (APR) case? Family lawyers must understand 

such issues to properly advise clients. 

This article focuses on the interplay be-

tween family law cases and dependency and 

neglect and juvenile delinquency cases. It 

provides a brief overview of the structure 

of dependency and neglect and juvenile de-

linquency processes. It also offers suggestions 

for handling dependency and neglect and 

juvenile delinquency issues that commonly 

arise in family law cases. 

 

Dependency and Neglect 
Dependency and neglect (D&N) cases 

concern child abuse or neglect. These are 

civil cases that do not involve the criminal 

prosecution of parents, but there could be 

a concurrent criminal case. The D&N court 

has jurisdiction over children for their safety, 

protection, stability, and family preservation. 

 

When is a Child Dependent or Neglected?
A child is dependent or neglected when:  

 ■ a parent, guardian, or legal custodian 

abandoned the child or subjected the 

child to mistreatment or abuse; or a parent, 

guardian, or legal custodian suffered or 

allowed another to mistreat or abuse the 

child without taking lawful means to stop 

such mistreatment or abuse and prevent 

it from recurring.

 ■ the child lacks proper parental care 

through the actions or omissions of a 

parent, guardian, or legal custodian.

 ■ the child’s environment is injurious to his 

or her welfare.

 ■ a parent, guardian, or legal custodian fails 

or refuses to provide the child with proper 

or necessary subsistence, education, med-

ical care, or any other care necessary for 

the child’s health, guidance, or well-being.

 ■ the child is homeless, without proper care, 

or not domiciled with a parent, guardian, 

or legal custodian through no fault of such 

parent, guardian, or legal custodian.

 ■ the child is a runaway or is otherwise 

beyond the control of a parent, guardian, 

or legal custodian.

 ■ the child was born affected by alcohol or 

substance exposure, except when a sub-

stance was prescribed or recommended 

and monitored by a licensed health care 

provider, and the newborn child’s health 

or welfare is threatened by substance use. 

 ■ a parent, guardian, or legal custodian 

subjected another child to an identifiable 

pattern of habitual abuse; such parent, 

guardian, or legal custodian was the 

respondent in another court proceeding 

where a court adjudicated a child neglect-

ed or dependent based on allegations 

of sexual or physical abuse, or a court 

This article discusses the interplay between family law cases and dependency 

and neglect and juvenile delinquency cases. It provides an overview of dependency 

and neglect and juvenile delinquency proceedings and offers suggestions for family 

law attorneys on addressing common dependency and neglect and juvenile 

delinquency issues that arise during the pendency of family law cases.
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of competent jurisdiction determined 

that such parent’s, guardian’s, or legal 

custodian’s abuse or neglect caused the 

death of another child; and that pattern 

and type of habitual abuse poses a current 

threat to the child.1

Parties to a D&N Case 
D&N cases necessarily involve governmental 

as well as private parties. All parties, including 

parents and children, are entitled to a lawyer 

at all stages of the proceedings. In addition, 

a court-appointed special advocate (CASA) 

volunteer may be assigned to assist the court 

in deciding issues concerning the children. The 

parties and their roles are: 

Lawyers. Parents, guardians, or legal custo-

dians named in a D&N case as respondents may 

hire counsel or, if they cannot afford a lawyer, 

the court will determine their eligibility for a 

state-funded lawyer to represent them. The 

Colorado Office of Respondent Parent Counsel 

oversees all state-funded attorneys. 

DHS caseworker. DHS caseworkers coor-

dinate services and maintain contact with the 

family. They also provide the court with written 

reports (family service plans), which provide 

updates, including progress toward completing 

the treatment plan, and recommend services 

that should be provided to the family.2  All parties 

should receive a copy of the family service plan 

before the hearing. 

Guardian ad litem (GAL). The GAL is the 

lawyer assigned to represent the child’s best in-

terests.3 The GAL must advocate on behalf of 

the child’s health, safety, and well-being. The 

GAL does not have an attorney-client relation-

ship with the child.4 The GAL is responsible 

for investigating the allegations, including 

interviewing all involved professionals and 

making recommendations to the court regarding 

the child’s best interests. GALs visit parents, 

guardians, legal custodians, the child, and 

anyone else involved in the case.5  

County attorney. The county attorney (or 

city attorney of a city and county)6 represents 

DHS and is responsible for initiating the D&N 

case. County attorneys work with caseworkers 

to make recommendations to the court regard-

ing the child’s best interests. 

CASA volunteer. CASA volunteers are 

appointed by a judge to gather information 

about the child and make recommendations 

to inform the judge’s decision-making. CASA 

volunteers advocate solely for the child’s best 

interests and safety. They are not required to 

be attorneys. 

The D&N Process 
D&N cases are governed by CRS Title 19, the 

Colorado Rules of Juvenile Procedure, and 

12 CCR 2509-1 to -7 (Rule Manual Volume 7). 

Procedurally, a D&N case begins much like a 

criminal case, with the respondent’s response 

to the allegations. If the allegations are proven, 

the case concludes with an allocation of parental 

rights order, guardianship to a third party, or 

termination of parental rights.

Initial matters. A D&N case begins when the 

county attorney or, in Denver and Broomfield, 

the city/county attorney, files a petition. The 

parents, guardians, or legal custodians named 

in the petition are the respondents and are 

required to appear in court to admit or deny 

the allegations against them. Respondents may 

request that the case be heard by a six-member 

jury,7 a judge, or a juvenile magistrate. Other-

wise, respondents who admit to the allegations 

advance immediately to the disposition phase 

to set the respondent’s treatment plan. 

Preliminary protection proceeding. If 

DHS removes a child from the home based 

on alleged abuse or neglect, the court must 

hold a preliminary protection hearing.8 At this 

hearing, the judge or magistrate must decide 

if the child should be temporarily removed 

from the home because it is unsafe. The court 

may order the child to take physical and mental 

health tests. This hearing must take place within 

72 hours after placement outside the home, ex-

cluding Saturdays, Sundays, and court holidays.9 

Adjudicatory hearing. The court decides at 

the adjudicatory hearing if the child is dependent 

or neglected.10 If the court adjudicates the child 

dependent or neglected, it can order the child to 

remain in DHS custody or the family to remain 

under DHS supervision. This hearing should be 

held within 60 to 90 days of the date of service 

of the petition. If the child is adjudicated, the 

court then approves a case treatment plan.11   

Reviews. The court periodically reviews a 

D&N case as long as the child remains in DHS 

custody or under its supervision.12 The court must 

determine at each review hearing whether the 

respondent and DHS are complying with the case 

treatment plan. 

Permanency plan. If the child remains in 

an out-of-home placement, the court must hold 

a permanency planning hearing.13 If the court 

decides that the child cannot be returned home 

or to a relative it must adopt a permanent plan 

for the child. If the respondent fails to comply 

with or successfully complete the case treatment 

plan, the court may terminate the parent-child 

relationship. 

Scenarios Involving Family Law 
and D&N Cases 
The scenarios below illustrate common D&N 

situations that arise during dissolution of 

marriage or other family law proceedings. All 

scenarios assume that the client has a family 

law proceeding pending and requests advice 

on how to proceed. Family law practitioners 

who are not up to speed on D&N law should 

consult with counsel experienced in this area. 

Practitioners may also consult the Colorado 

Guided Reference in Dependency, a helpful 

resource on the D&N process.14

 

A DHS caseworker makes initial contact 
with the client. 
The family lawyer needs to determine whether 

or not to advise the client to cooperate with the 

caseworker. In this regard, attorneys should 

consider contacting the caseworker directly to 

determine if there is an open investigation. In 

some circumstances, it is best for the family 

lawyer to advise the client to cooperate with 

the caseworker. In other circumstances, such as 

when the client is accused of incest, the family 

lawyer should be mindful of the client’s Fifth 

Amendment rights and not advise the client to 

immediately cooperate with the caseworker. If 

there is serious bodily injury to the child, the 

family lawyer should proceed cautiously for 

the same reason.

CRS § 19-3-207 provides a form of protective 

order that disallows a client’s statements made 

during treatment or testimony in the D&N case 
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from being used in the criminal case, subject to 

a hearing on admissibility. In the metro-Denver 

jurisdictions, the district attorneys usually 

waive the hearing request and will abide by the 

protection order. 

Further, information should not be released 

to third parties without a signed release of 

information, so family lawyers should have 

the client sign the appropriate information 

release form.

The DHS caseworker contacts the client 
to arrange a visit with the child. 
DHS must make contact with the child within 

72 hours of the referral to DHS. If the client does 

not make the child available, the caseworker 

may contact the child at school or obtain a 

court order to interview the child, which can 

negatively impact both the client’s and child’s 

emotional well-being. Therefore, the family law 

attorney should advise the client to make the 

child available. In this situation it is also crucial 

to advise the client not to coach the child about 

what to say to the caseworker. 

 

The DHS caseworker requests that the 
client schedule a family meeting. 
DHS uses the “family meeting” as a way to reach 

a resolution with respondents without having 

the county attorney file a formal D&N peti-

tion. Respondents may voluntarily opt in for 

DHS to monitor and provide services to the 

family under the CRS § 19-3-308.3 differential 

response program (often referred to as the family 

assessment response). Family law attorneys may 

decide to be present at the family meeting and 

use it as an opportunity to resolve issues when 

setting up the family treatment plan. DHS can 

issue safety plans that require a parent’s contact 

with the child to be supervised or suspended 

during the assessment period. The family law 

attorney can use the safety plan as an exhibit 

attached to a motion to restrict. On its own, 

the DHS safety plan has no “teeth,” but filing 

it in the domestic relations case may result in 

enforceable provisions.15 

The client is in the process of undergoing a 
parental responsibility evaluation when a 
DHS caseworker makes contact. 

If the county attorney files a D&N petition, the 

D&N case will move forward and essentially 

put the child-related issues in the family law 

proceeding on hold. If a formal D&N petition 

has not been filed, DHS may still require the 

client to participate in a family meeting or 

other action, such as the differential response 

program. In this situation, it is imperative for 

the family law attorney to determine the nature 

of DHS’s involvement. Attorneys should also 

request all DHS records and provide them to 

the parental responsibility evaluator. 

 

There is a simultaneously 
pending D&N case.
Whether the case is pre- or post-decree, new 

APR orders will be entered in the D&N case, and 

those orders are certified back into the domestic 

relations case pursuant to CRS § 19-1-104(1)

(b) and (4). In In re Marriage of Eckman,16 the 

Court found that the certification of custody 

issues from the domestic relations court into 

juvenile court is mandatory. The Colorado 

Supreme Court in City and County of Denver v. 

District Court of Second Judicial District stated 

that when there is an “inevitable conflict which 

arises from the fact that juvenile and district 

courts may exercise concurrent jurisdiction over 

cases affecting the interests of a particular child,” 

CRS § 19-1-104(5) establishes the “supremacy 

of the jurisdiction of the juvenile court . . . and 

requires certification into the juvenile court of 

any issue of custody which may arise.”17 

Orders regarding allocation of parental 

responsibilities often involve non-parents such 

as grandparents, an aunt, or an uncle. The court 

can also close the D&N case with guardianship to 

a third person or termination of parental rights. 

Uniform Dissolution of Marriage Act standing 

does not necessarily apply in D&N cases.18

The client has been determined to 
be a person responsible for abuse or 
neglect under CRS § 19-3-308 and 
§ 12 CCR 2509-2-7.104.132. 
If the client is listed on the state database as 

a person responsible for abuse or neglect and 

is documented as such in the DHS file, this 

can negatively impact the family law case. 

The family lawyer should consider appealing 

the finding for the client or refer the client to 

an attorney experienced in those matters (this 

is an administrative law process with appeal 

deadlines under § 12 CCR 2509-2-7.111).

Juvenile Delinquency Proceedings 
Juvenile delinquency cases arise when a child 

is accused of engaging in an act that would 

constitute a crime if committed as an adult. 

In Colorado, absent limited circumstances, 

the juvenile delinquency court hears cases 

concerning delinquent acts committed by a 

child between the ages of 10 and 17.19 In 1903, 

the Denver Juvenile Court became the first such 

court west of the Mississippi and the second 

in the United States.20 

Initially, juvenile courts purported to 

focus on the rehabilitation of juveniles and 

were considered civil, rather than criminal, 

in nature.21 The juvenile courts served in pa-

rens patriae—i.e., as “parent of the country”—

and were charged with rendering decisions in 

the best interests of the child.22 The child held 

no legal rights in this process.23 However, over 

ensuing decades, courts recognized the inherent 

similarities between the juvenile justice system 

and the adult criminal justice system, and the 

lack of adequate constitutional protections for 

juveniles that their adult counterparts enjoyed. 

This prompted several US Supreme Court 

rulings beginning in the late 1960s establishing 

due process rights for juveniles, including the 

right to confront witnesses, the right against 

self-incrimination, the right to counsel and 

effective assistance of counsel, and the right to 

have the charges against them proven beyond 

a reasonable doubt.24 In the 2000s, another 

series of US Supreme Court cases highlighted 

the significant differences between adults and 

juveniles, including the juvenile’s undeveloped  

prefrontal cortex and frontal lobe areas of the 

brain, which leads to a lack of impulse control, 

risk-taking behaviors, extreme emotions, and 

peer pressure and supports the general idea 

that children should be given an opportunity 

to rehabilitate.25 

Today, the legislative declaration for the 

Colorado Juvenile Justice System evidences 

a mixed intent between the competing ideals 

of punishment and rehabilitation.26 Instead 
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of solely focusing on the best interests of the 

child, courts also consider the best interests of 

the alleged victim and the community.27 

Parties to a Juvenile Delinquency Case 
The parties to juvenile delinquency case and 

their roles are: 

Juvenile defense attorney. Juveniles, like 

adults, have a right to counsel.28 This right 

belongs to the child, so the court may appoint 

an attorney for the child when the child’s parent 

is not indigent but refuses to hire and pay for a 

private attorney. If the child’s parent is indigent, 

the court may appoint an attorney from the 

Office of the Colorado State Public Defender 

(or the Office of the Alternate Defense Counsel 

if a conflict exists) to represent the child. The 

juvenile defense attorney represents the child’s 

stated interests. 

GAL. As in D&N proceedings, the GAL is an 

attorney appointed to represent the child’s best 

interests, rather than what the child wants. The 

court may appoint a GAL in any case, but most 

courts appoint a GAL when a parent’s and child’s 

interests conflict, typically due to the nature of 

the charge (e.g., the child allegedly assaulted a 

parent or sexually abused a sibling), or when 

a parent lacks involvement in the child’s life. 

District attorney (DA). The DA represents 

the State of Colorado and is responsible 

for, among other things, filing and proving 

formal charges against the juvenile. 

Victim’s advocate/representative. The 

named victim and his or her advocate/repre-

sentative may appear at court proceedings. The 

named victim has the right and opportunity to 

speak to the magistrate or judge concerning the 

alleged crime and appropriate sentencing.29   

DHS caseworker. DHS is not involved in 

every juvenile delinquency case. The court 

may make a referral to DHS when a family 

needs support and services for a child, which 

may include treatment, respite care, or the 

like. Additionally, DHS performs out-of-home 

placement evaluations for juveniles and coor-

dinates these placements when ordered by the 

court. When DHS is involved, the city or county 

attorney often represents it in the proceedings. 

Child’s parents, legal guardians, or legal 
custodians. Generally, attendance by the child’s 

parent or other responsible adult is mandated 

at all juvenile proceedings.30 Nevertheless, 

many courts permit juvenile proceedings to 

move forward without a parent when a GAL has 

been appointed and is present. The court often 

questions parents regarding issues such as the 

child’s behaviors and ongoing problems in the 

home, possible sources of support for the child 

and family, and additional resources that may 

be helpful. Parents who are listed as a party to 

delinquency proceedings may be ordered to be 

involved in the child’s treatment plan, by, for 

example, participating in parental responsibility 

training.31 Courts have contempt powers over 

parents and may issue arrest warrants for a 

parent’s failure to appear without good cause 

or failure to comply with other court imposed 

requirements.32  

  

The Juvenile Delinquency Process
To obtain a basic understanding of how ju-

venile delinquency proceedings might affect 

a family law matter, family law practitioners 

must be familiar with the general terminology 

and procedure in the juvenile proceedings. 

Although juvenile delinquency terminology 

and proceedings can mirror adult criminal 

terminology and proceedings, with which 

family law practitioners might be more familiar, 

they also deviate from them in several respects. 

Terminology. To make the juvenile justice 

system appear less punitive, many terms 

differ from those commonly used in adult 

criminal court. For example, instead of being 

charged with the commission of a “crime,” a 

juvenile is charged with the commission of 

a “delinquent act.” When a juvenile takes a 

plea offer admitting to the commission of a 

delinquent act or is otherwise found to have 

committed a delinquent act, the juvenile is 

“adjudicated delinquent” instead of “found 

guilty.” Similarly, rather than having a record 

of a “conviction,” a juvenile’s record shows an 

“adjudication.”  

Court setting. Generally, delinquency 

proceedings are public,33 but the court has 

discretion to close the courtroom to the public 

in the child’s best interests (e.g., where a sex 

offense is charged).34 All delinquency hearings 

are recorded.35   

“
Parents who are 
listed as a party 
to delinquency 

proceedings may 
be ordered to be 
involved in the 

child’s treatment 
plan, by, for example, 

participating 
in parental 

responsibility 
training.  Courts have 

contempt powers 
over parents and may 
issue arrest warrants 
for a parent’s failure 

to appear without 
good cause or failure 

to comply with 
other court imposed 

requirements.

”
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Arrest. Law enforcement may arrest a 

juvenile on a warrant supported by probable 

cause or when there are “reasonable grounds 

to believe that the juvenile has committed a de-

linquent act.”36 Absent cases involving domestic 

violence, law enforcement has discretion to 

determine whether to arrest a juvenile or obtain 

the juvenile’s written promise to appear in court 

at a later date.37 Upon arrest, law enforcement 

transports the juvenile to a detention facility or 

other temporary holding facility. A screening 

team notifies the child’s parents or legal guardian 

of the arrest. The screening team also speaks 

with the juvenile and  completes a detention 

risk screening to recommend whether the 

juvenile should remain detained.38  

Detention hearing. Following arrest, the 

court must hold a detention hearing within 48 

hours, excluding weekends and legal holidays, 

to determine whether to continue to hold 

the juvenile or release him or her and set 

any release conditions.39 When determining 

whether to detain a juvenile, the court must 

impose the least restrictive setting40 and order 

detention only when the juvenile “poses a 

substantial risk of serious harm to others or a 

substantial risk of flight from prosecution and 

community-based alternatives to detention 

are insufficient to reasonably mitigate the 

risk.”41 Certain offenses or circumstances create 

a rebuttable presumption of substantial risk 

of serious harm to others,42 and some limited 

instances require a juvenile’s release.43 If the 

court orders detention, it must make specific 

findings on issues including the best interests 

of the juvenile and the community, reasonable 

efforts made to “prevent or eliminate the need 

for removal of the juvenile from the home,” and 

“procedural safeguards [that] have been applied 

[to preserve parental rights] in connection with 

the removal of the juvenile from the home.”44 The 

court may release the juvenile to his or her 

parents, legal guardian, or other appropriate 

family member or custodian, granting that 

person temporary legal custody of the juvenile. 

The court may alternatively place the juvenile 

into a temporary shelter facility or refer the 

case to DHS so the child may be assessed 

for out-of-home placement.45 The court may 

order pre-trial release (PTR) conditions such 

as home arrest, electronic home monitoring, 

GPS tracking, curfew, school attendance, no 

alcohol or drugs, and no new offenses.46  

Mandatory protection order (MPO). In 

every delinquency case the court must issue 

an MPO47  against the juvenile and his or her 

responsible adult that restrains the juvenile 

and the responsible adult from “harassing, 

molesting, intimidating, retaliating against, 

or tampering with any witness to or victim of 

the delinquent act charged.”48 The MPO may 

include other provisions, such as a provision 

prohibiting contact with the named victim. An 

MPO violation may result in new delinquency 

charges against the juvenile or criminal charges 

against the responsible adult. 

Advisement hearing. The advisement hear-

ing49 is typically the first court appearance for 

juveniles who were not arrested and the second 

court appearance (following the detention 

hearing) for juveniles who were arrested. At this 

hearing, the court advises the juvenile of the 

charges formally filed against him or her and 

associated penalties. The court also advises the 

juvenile of his or her constitutional and other 

legal rights, including the right to counsel. 

Preliminary hearing. The preliminary 

hearing50 is an evidentiary hearing that serves 

to weed out weak cases. Only certain juveniles 

are entitled to a preliminary hearing: juveniles 

charged with a class 1, 2, or 3 felony; juveniles 

charged with a class 4, 5, or 6 felony that con-

stitutes a crime of violence, a sex offense, or 

that is subject to mandatory sentencing; and 

any other juvenile charged with a class 4, 5, or 6 

felony, provided that the juvenile is in custody. 
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The DA must prove at the preliminary hearing 

that probable cause exists to find that a crime 

was committed and that the juvenile committed 

it. Otherwise, the case is dismissed. 

The right to a preliminary hearing can be 

waived, so the juvenile should file a written 

request for preliminary hearing within 14 days 

after the advisement hearing.51  

Status hearings. Many status hearings 

may occur throughout the case. These court 

appearances allow the court to monitor the 

juvenile during plea negotiations and to deter-

mine whether the case must be set for trial. The 

court appearances allow the court to monitor 

the juvenile’s behaviors and actions pending 

resolution of the case or progress in certain 

treatment or facilities. If a juvenile has issues 

while out of custody, the court could remand 

the juvenile to detention or put the child in 

out-of-home placement. 

Negotiations. Negotiations between the 

juvenile, his or her counsel, and the DA provide 

an opportunity for the juvenile to resolve the case 

without a trial. Negotiated plea agreements may 

result in pleas to lesser or reduced charges and 

provide certainty on the sentencing outcome 

(e.g., probation versus detention). In cases 

involving mitigating circumstances or low-

risk juveniles, the DA may agree to allow the 

juvenile to participate in a diversion program, 

involving dismissal of the charges, or to receive 

a deferred adjudication whereby the juvenile 

pleads guilty to a delinquent act but, so long as 

the juvenile successfully completes the terms 

of the deferral (e.g., probation), the guilty plea 

later is withdrawn and the case dismissed.52  

Adjudicatory trial. Absent a plea agreement, 

the case is set for trial. Juveniles have the right to 

a trial under Colorado law, but typically only to a 

bench trial.53 Colorado law also provides the right 

to a speedy trial in delinquency cases.54 Bench 

trials are usually held within 60 days after entry 

of a juvenile’s not-guilty plea (or the date of a 

detention order, if applicable), and jury trials 

must occur within six months of such plea.55 The 

issue at the adjudicatory trial is whether the DA 

has proven, beyond a reasonable doubt, that the 

juvenile committed the delinquent act charged.56  

Sentencing. Sentencing occurs after the 

juvenile pleads guilty to or is found guilty of a de-

linquent act. The court must order a presentence 

investigation that includes a recommendation 

to the court for sentencing.57 However, the 

court may waive this requirement, and usually 

does so, in less serious or less complex juvenile 

cases.58 The court’s sentence must be based on 

“best serving the interests of the juvenile and 

the public.”59 Sentencing options in juvenile 

cases are wide-ranging and may include, for 

example, detention (akin to jail), commitment 

(akin to prison) followed by a period of parole, 

out-of-home placement through DHS or with a 

relative, supervised or unsupervised probation, 

mental health services, substance use services 

or classes, useful public service, restitution, 

and fines.60 The court may order the parent to 

pay the juvenile's costs of care for out-of-home 

placement or probation or for the juvenile’s 

restitution.61   

Transfers to and direct filing in district 
court. Depending on various factors, including 

the severity of the offense and the juvenile’s age 

and delinquency history, the DA may initially 

charge a juvenile in adult court or may seek to 

transfer a case originally filed in juvenile court 

into adult court.62 

Juvenile Delinquency Issues 
in Family Law Cases
Juvenile delinquency considerations  are 

important when determining APRs, which 

encompass both parenting time and parental 

decision-making, and when crafting a parenting 

plan or making arguments for temporary or 

permanent orders. The court must determine 

the APR “in accordance with the best interests 

of the child giving paramount consideration to 

the child’s safety and the physical, mental, and 

emotional conditions and needs of the child.”63 

Several “best interests” factors may be implicated 

for clients with a child in the delinquency 

system.64 Accordingly, practitioners should be 

familiar with the delinquency system functions 

to gather relevant information from the juvenile 

matter for use in the divorce or APR case and 

to generally advise the client. 

Family law attorneys should independently 

investigate the delinquency matter to the extent 

that it may affect the divorce proceedings by:

 ■ contacting the child’s attorney, the GAL, 

and DHS caseworker, if any, to help mon-

itor progress in the juvenile court and 

learn information to assist in the family 

law matter, keeping in mind that parents 

may blame each other for their child’s 

conduct. Parents should be cautioned, 

however, to avoid using the delinquency 

case to their advantage in the family law 

case to the detriment of the child and the 

child’s best interests. 

“
Juvenile delinquency considerations are 
important when determining APRs, which 
encompass both parenting time and parental 
decision-making, and when crafting a parenting 
plan or making arguments for temporary or 
permanent orders. 

”
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 ■ gathering pertinent documentation from 

the delinquency case, including but not 

limited to the discovery in the case, the 

child’s bond paperwork, the MPO issued 

by the juvenile court, and any pertinent 

evaluations or risk assessments concern-

ing the child. This information helps guide 

parenting plans and assists the family 

law court with including appropriate 

provisions in temporary or permanent 

orders. The bond conditions or MPO 

may contain restrictions on the child’s 

contact with certain people, movement to 

different states or certain locations within  

Colorado, requirements for substance use 

testing, or other pertinent information for 

the family law attorney’s consideration.  

For example, the family law attorney 

may need to contact the child’s defense 

attorney to inquire about filing a motion 

to allow the child to travel or move out of 

state for parenting time. Additionally, if 

the family law attorney plans to involve 

a parental responsibilities evaluator, 

child and family investigator, child’s 

legal representative/GAL, or similar 

professional in the family law case, he or 

she may wish to provide the professional 

with pertinent evaluations performed 

on the child in the juvenile case. These 

evaluations may shed light on which 

parent is better suited to care for the child, 

given the child’s current legal, emotional, 

or other needs. It may be hard to obtain 

these evaluations for youth who are 14 

years of age and older because they may 

not want evaluations released to third 

parties, including parents. Additionally, 

the juvenile defense attorney may wish 

to keep some of these evaluations private 

for purposes of defending the juvenile.

 ■ requesting transcripts of any relevant 

juvenile delinquency proceedings, which 

may contain statements made by the 

parents or the child for use in the family 

law matter. 

Family law practitioners should also take 

steps to ensure continuity between the family 

law and juvenile delinquency court orders to 

the extent reasonably possible by: 

 ■ reminding the professionals at hearings 

that there is an APR case pending and 

parents are doing their best to make sure 

the orders in the domestic relations case 

dovetail with the juvenile delinquency 

case.

 ■ accounting for the child’s sentencing in the 

family law matter. This may mean waiting 

for the juvenile matter to resolve before 

resolving the family law matter. If this is 

not feasible, the family law attorney may 

advise the client to include language in 

the parenting plan allowing the parties to 

revisit the plan at the conclusion of the 

delinquency case and again when the 

child completes the sentence. Specific 

language may also be added regarding 

when each parent will be responsible for 

signing the child up for required useful 

public service or classes; for taking the 

child to and from court appearances, 

probation appointments, therapy, or 

treatment; and for requiring the child to 

make required calls to probation.

Finally, practitioners should advise clients to:

 ■ seek legal counsel for the child imme-

diately. Parents often try to avoid hiring 

an attorney for the child, direct the child 

to speak with the police and DA, and 

encourage the child to admit to the offense 

or otherwise take responsibility for his or 

her actions. But clients must understand 

the serious and long-lasting ramifications 

of a juvenile case. For example, it is a 

common misconception that all juvenile 

adjudications are expungable. This is not 

true, and a defense attorney should be 

involved to adequately protect the child 

and his or her future. 

 ■ refrain from discussing the underlying 

allegations with the child, despite how 

tempting that may be. The child’s private 

statements to his or her attorney remain 

privileged and confidential. However, 

no blanket parent-child privilege exists 

in Colorado for statements made by a 

child to his or her parent.65 Under CRS § 

13-90-107(1)(I)(1), only those statements 

made by a child to the parent when the 

child and parent are in the presence of the 

child’s attorney may be protected. Further, 

although Colorado law may keep those 

limited communications safe, parents 

must understand that children need to 

be allowed to speak privately with their 

attorney because children often refrain 

from providing important details to the 

attorney in the parents’ presence due 

to worries about the parents’ reactions.  

 ■ appear at all court appearances and par-

ticipate in the child’s treatment plans as 

ordered by the juvenile court. Opposing 

family law counsel may use a parent’s 

lack of involvement or cooperation in 

the juvenile case against the parent in 

the family law matter.

 ■ take steps to ensure the child’s health, 

safety, and well-being. In particular, 

parents should take reasonable precau-

tionary measures to mitigate the chances 

of another incident involving the police. 

This may include increasing hands-on 

supervision of the child, placing the child 

into therapy or treatment, encouraging 

the child to refrain from affiliating with 

negative peer groups, or enrolling the child 

in a new school. If the allegations occurred 

on the client’s watch, the opposing fam-

ily law attorney will likely try to use the 

incident against the client to argue that 

the client should have fewer parenting 

responsibilities. It is thus imperative that 

the client demonstrate an appropriate 

parental response. On the other hand, if 

the allegations occurred during a client’s 

spouse’s parenting time, a family law 

practitioner may want to file a motion to 

restrict parenting time or for temporary 

orders to reduce the amount of time the 

child spends with the spouse, depending 

on the circumstances. 

 ■ be flexible in fashioning parenting plans. 

For example, if a client, a client’s spouse, 

or another family member is the alleged 

victim, the juvenile court may restrict 

the child’s ability to live in the same 

household as the alleged victim. If the 

juvenile is accused of engaging in sexual 

misconduct with a sibling, the accused 

may not be able to return to the house so 
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long as the sibling lives there or until the 

child and the sibling complete treatment 

or therapy. Such restrictions may last for 

months or longer. Accordingly, parenting 

plans or other proposals concerning 

parenting time must meet the needs of 

all involved children and ensure that the 

client maintains meaningful contact with 

each child. 

 ■ regularly maintain contact with the child, 

particularly where the child is ordered 

to remain in detention or out-of-home 

placement, or is ultimately sentenced to 

detention or commitment. A client may 

contact the detention facility, out-of-home 

placement provider, or commitment 

facility to schedule regular phone calls 

and/or in-person visits with the child. 

This will benefit the child’s mental health, 

facilitate the transition back home, and 

demonstrate to the family law court that 

the client has the child’s best interests 

at heart.

Conclusion
Family law attorneys must be prepared to 

confront any D&N and juvenile delinquency 

issues that arise in their family law cases. General 

knowledge regarding these areas helps when 

advising clients. Still, family law attorneys should 

consult competent counsel in any areas that 

exceed their knowledge.  
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L
ately it seems that common interest 

communities (communities) are ubiq-

uitously involved in litigation  due, in 

part, to the alleged action or inaction 

of the community association's (association) 

executive board (board). There may be a better 

way to handle some of these disputes: seek 

removal of ineffective members of the board. 

The removal process offers a non-litigious and 

cost-effective way for concerned unit owners 

to effect immediate change in the handling 

of the community’s affairs. It can also inspire 

community involvement. 

From a legal standpoint, the removal process 

is modestly complex. The practical impediment 

is whether the party seeking to remove the board 

member has the fortitude and drive to obtain 

the requisite community support to achieve 

this objective. 

To properly advise clients seeking board 

member removal, practitioners must under-

stand the protocol for removal and anticipate 

potential impediments to a removal effort. 

This article describes the ins and outs of the 

removal process.1 

Why Remove a Board Member?
Generally speaking, removal is an appropriate 

option when unit owners are dissatisfied with 

their association’s operation. This may occur, for 

example, where the board spends excessively on 

capital improvements and continually increases 

annual assessments, or it refuses to repair, 

replace, or properly maintain common elements. 

Any act or omission by the board that prompts 

a groundswell of attention by the association 

membership is an appropriate opportunity to 

seek removal of one or more board members. 

Of course, personal animosity is never a good 

reason to campaign to remove a board member 

who is voluntarily serving in a thankless position. 

Seeking to remove someone for personal reasons 

thwarts the sense of community that a removal 

vote can instill and is likely to fail, resulting in 

the waste of time, effort, and money.

 
Statutory Authority
A “common interest community”2 is certain real 

estate described in a “declaration”3 that compels 

an owner of a “unit”4 therein to “pay for real 

estate taxes, insurance premiums, maintenance, 

or improvement of other real estate described 

in a declaration.”5

An “association” is a “unit owners’ associ-

ation organized under C.R.S. section 38-33.3-

301.”6 The association membership is made up 

exclusively of all unit owners.7 The association 

must be organized by the date the first unit in 

the community is conveyed to a purchaser, and it 

may be organized as a nonprofit corporation.8 In 

general, the association’s most imperative charge 

is the maintenance, repair, and replacement 

of the common elements, unless otherwise 

provided in the declaration.9 An “executive 

board” is the body “designated in the declaration 

to act on behalf of the association.”10

Under the Colorado Common Interest Own-

ership Act, CRS §§ 38-33.3-101 et seq. (CCIOA),11 

the process for removing a board member differs 

according to the type of community12 involved 

and when the community was created. The 

Condominium Ownership Act, CRS §§ 38-33-101 

et seq. (COA), applies to “pre-existing” commu-

nities, which are condominiums13 created before 

July 1, 1992. The Colorado Revised Nonprofit 

Act (CRNA), CRS §§ 7-121-101 et seq., applies 

to non-condominium communities created 

before July 1, 1992. Regardless of the type of 

community, CCIOA applies to communities 

created on or after July 1, 1992.14 Communities 

created before July 1, 1992, may elect to be 

subject to all CCIOA provisions.15

Does the Removal Process Apply?
If a board member was properly seated on 

the board, the removal process applies. But 

This article discusses how to remove members of a common interest community association’s executive board.

“
Generally speaking, 

removal is an 
appropriate option 
when unit owners 

are dissatisfied with 
their association’s 

operation. This may 
occur, for example, 

where the board 
spends excessively on 
capital improvements 

and continually 
increases annual 
assessments, or it 
refuses to repair, 

replace, or properly 
maintain common 

elements.  
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the removal process may not be necessary if a 

board member was not properly seated on the 

board in the first place. This can happen in many 

situations, including where a board member 

was elected at a meeting that was not properly 

noticed (e.g., notice was issued too early or late, 

or was not sent to the entire membership)16 or 

lacked a quorum;17 or where a board member’s 

addition violates the articles of incorporation 

or bylaws by exceeding the maximum number 

of allowed board members18 or not satisfying 

good-standing requirements.19 In these scenar-

ios, the member was never technically on the 

board and thus need not be removed. Rather, 

the board should declare the position vacant 

and hold an election or make an appointment, 

depending on the circumstances.20 

Even if a board member was properly 

seated, his or her board membership may be 

automatically terminated without invoking the 

removal process where (1) the board member 

resigns;21 (2) a replacement member has been 

elected, appointed, or designated;22 (3) the 

board member becomes disqualified;23 or (4) 

a court orders the board member’s removal 

under CRS § 7-128-109 due to fraud or other 

abuse of authority.

Assuming the board member is properly 

seated and the above automatic termination 

mechanisms do not apply, the board member 

may only be removed by following the applicable 

removal requirements for pre-existing or CCIOA 

communities.24 While the statutory guidance for 

this process is helpful, it is relatively nominal for 

both pre-existing and CCIOA communities.25 

Thus, practitioners must pay close attention 

to the community’s applicable and governing 

documents, especially its bylaws.26 

Removal for Pre-Existing Communities
Statutory guidance for removing a board mem-

ber for pre-existing communities is limited. 

Under COA, the community’s bylaws must 

contain “the method of removal from office of 

members of the board . . . .”27 In other words, 

the bylaws dictate the protocol. Nonetheless, 

CCIOA subjects pre-existing communities to 

certain of its provisions,28 namely “principles 

of law and equity, including, but not limited 

to, the law of corporations,”29 such as CRNA.

CRNA addresses removal30 and provides 

that a board member elected by a voting group 

of members or the board31 may be removed 

by the voting members with or without cause, 

unless the bylaws provide that a board member 

may be removed for cause only.32 A board 

member elected by the voting members may 

be removed by the voting members “only at a 

meeting called for the purpose of removing 

that director, and the meeting notice shall state 

that the purposes, or one of the purposes, of 

the meeting is removal of the director.”33 Except 

for cumulative voting, a board member may 

only be removed if the number of votes cast to 

remove would be sufficient to elect the board 

member.34 

If a board elects a board member,35 which is 

virtually unknown in the context of residential 

communities,36 the board may remove the 

elected board member if such member was 

not elected to fill a vacancy.37 However, if the 

board member was elected to fill a vacancy, 

only the association members may vote to 

remove the board member without cause.38

Removal for CCIOA Communities
The starting point for removing a board member 

for a CCIOA community is CRS § 38-33.3-

303(8),39 which provides:

Notwithstanding any provision of the dec-

laration or bylaws to the contrary, the unit 

owners, by a vote of sixty-seven percent of 

all persons present and entitled to vote at 

any meeting of the unit owners at which a 

quorum is present, may remove any member 

of the executive board with or without cause, 

other than a member appointed by the 

declarant or a member elected pursuant to 

a class vote under section 38-33.3-207(4).

Thus, there are two classes of board mem-

bers for removal purposes: those appointed by 

the declarant, and those elected pursuant to a 

vote of the association membership. Generally 

speaking, if a declarant properly appoints a 

board member, only the declarant may remove 

such board member during the declarant 

control period.40 The declarant’s broad discre-

tion here is limited by a compulsory statutory 

“
Even if a board member was properly seated, his 
or her board membership may be automatically 
terminated without invoking the removal 
process where (1) the board member resigns; 
(2) a replacement member has been elected, 
appointed, or designated;  (3) the board member 
becomes disqualified;  or (4) a court orders the 
board member’s removal under CRS §  7-128-109 
due to fraud or other abuse of authority.  
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protocol requiring the phased replacement of 

board members. A certain percentage of the 

board must be elected by the membership at 

large as defined percentages of units within the 

community are sold to third-party purchasers.41 

Board members who are elected by the 

membership (as well as those appointed by 

the declarant but whose terms continue after 

declarant control ends) may be removed under 

CRS § 38-33.3-303(8) by a vote of 67%42 of all 

members present and entitled to vote at any 

meeting of the membership at which a quorum 

is present. For board members elected by a 

class vote under CRS § 38-33.3-207(7), the 

sole difference is that the vote is held by the 

appropriate class members only. Therefore, in 

CCIOA communities, the members may remove 

a board member with or without cause.43

No other CCIOA provisions directly ad-

dress removing a board member. Nonetheless, 

CCIOA, like COA, requires that the association’s 

bylaws prescribe the “manner” by which a 

board member may be removed.44 CRS § 38-

33.3-303(8) provides a non-waivable manner by 

which a board member may be removed45 but 

does not preclude the bylaws from prescribing 

non-conflicting alternative methods.

As stated above, and similar to pre-existing 

communities, CCIOA communities are subject 

to principles of law and equity, including the 

law of corporations, to the extent these do not 

conflict with CCIOA’s terms.46 Practitioners 

should thus become familiar with CRNA’s 

relevant provisions, namely article 128, “Di-

rectors and Officers.” As detailed below, these 

provisions offer useful gap-filling guidance 

when delving into the abyss of removing a 

board member in a contested vote.

Comparing the Removal Processes
The process for removing board members for 

pre-existing and CCIOA communities is similar, 

but two potentially significant differences must 

be considered before beginning the removal 

process. 

First, a pre-existing community’s bylaws may 

allow removal only for “cause,” while CCIOA 

explicitly provides that a board member may 

be removed without cause.47 What constitutes 

“cause” depends entirely on the bylaws, though 

the standard for judicial removal of a board 

member under CRS § 7-128-109 provides per-

suasive guidance. This statute gives district 

courts authority to remove board members upon 

findings of fraudulent or dishonest conduct or, 

in the case of nonprofits, gross abuse of author-

ity or discretion with respect to the nonprofit 

corporation.48 Showing cause for removal will 

likely prove difficult and foster some acrimony 

within the community, which may increase the 

chance of litigation.49 

Second, the vote required for removal of a 

board member for a pre-existing community is 

the same as that required to initially elect the 

board member, which is usually a majority. On 

the other hand, CCIOA requires a “super-ma-

jority” vote of 67% of all association members in 

attendance in person or by proxy at the meeting.50

The Forum
The removal of a board member in a pre-existing 

or CCIOA community is generally effected via a 

vote of the membership.51 This typically occurs 

at the association’s annual meeting or a special 

meeting called for the explicit purpose of seeking 

to remove the board member.52

Annual Meeting 
Annual meetings for a community must oc-

cur at least once a year.53 The association is 

required to cause notice of the meeting to be 

hand-delivered or sent via prepaid US mail54 

to its entire membership no fewer than 10 and 

no more than 50 days before the meeting.55 The 

“notice shall state the time and place of the 

meeting and the items on the agenda, including 

. . . any proposal to remove” a board member.56 

Based on the statute’s compulsory language, if 

a member submits a request to remove a board 

member before the association issues its notice 

of annual meeting, the association must include 

such proposal in the notice.

Special Meeting 
Depending on the circumstances, waiting for the 

next annual meeting to remove a board member 

may be undesirable. In that case, association 

members may compel a special meeting to hold 

a vote to remove a board member. A special 

meeting may be called by the president, by 

a majority vote of the executive board, or by 

members “having twenty percent, or any lower 

percentage specified in the bylaws, of the votes 

in the association.”57 

A demand for a special meeting should 

include a written petition that details the intent 

of the special meeting, including an agenda 

identifying by name each board member the 

group of members seeks to have removed58 and 

evidence that the requisite number of members 

has joined in the demand. It is preferable to have 

the required number of members execute the 

same petition, but this may be impractical if 

many members support the call for the special 

meeting. Collective execution of the petition 

would be consistent with the more stringent, and 

therefore potentially inconsistent, requirements 

under CRNA.59 CRS § 38-33.3-308(1) provides no 

guidance regarding what evidence is required 
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to show that the requisite number of members 

are calling the special meeting. Nonetheless, 

written evidence could include emails or a 

declaration by the person executing the petition 

that he or she has obtained the consent of 

an adequate number of members to call the 

meeting, though any relevant requirements in 

the association’s governing documents must 

be satisfied. Practitioners should also consider 

including 

 ■ the desired date or dates for the special 

meeting, taking into account the time 

required for the association to draft and 

deliver notices;

 ■ the method for holding the meeting (e.g., 

Zoom, in-person, or action by written 

ballot);

 ■ the name of the individual who will chair 

the meeting;

 ■ the ballot contents;

 ■ the third party or committee that will 

count the votes; and 

 ■ the identities of the members who will 

audit the vote results.

The notice requirements for a special meeting 

mirror those of an annual meeting, which apply 

for both pre-existing and CCIOA communities.60 

Thus, not fewer than 10 and not more than 50 

days before the special meeting, “the secretary or 

other officer specified in the bylaws shall cause 

notice to be” issued and posted.61 The notice 

must state the time and place of the meeting 

and the agenda items, including the proposal to 

remove an officer or executive board member.62 

CCIOA provides no guidance if the asso-

ciation fails to issue notice to hold the special 

meeting, which may occur when, for example, 

there is a dispute regarding whether an adequate 

number of members has called the meeting, 

or the board simply neglects its duties. CRNA, 

however, provides that if an appropriate demand 

for a special meeting is submitted and the 

association fails to issue notice thereof within 

30 days of receipt, “a person signing the demand 

or demands may set the time and place of the 

meeting and give notice . . . .”63 Accordingly, the 

member submitting the petition for the special 

meeting should attach an additional demand 

for the association to produce a current list of 

members and their addresses.64

CRNA alternatively provides that a court of 

competent jurisdiction may “summarily order” 

a meeting of the membership.65 Any member 

who participated in the call of or demand for 

the special meeting has standing to seek such 

an order.66

The Vote 
Voting requirements must be achieved to 

successfully remove a director. Practitioners 

should ensure that clients understand how to 

meet a quorum, including by use of proxies; 

determine a record date; conduct a meeting 

properly; manage ballots; and count votes 

correctly.

Quorum
To convene a meeting where the membership 

may remove a board member, the association 

must achieve a quorum, which differs for 

pre-existing and CCIOA communities. For 

pre-existing communities, unless the bylaws 

provide otherwise, a quorum is met when 

25% of the membership votes are present at 

the beginning of the meeting.67 For CCIOA 

communities, unless the bylaws provide oth-

erwise, a quorum is satisfied when members 

representing 20% of the votes that may be cast 

are present at the beginning of the meeting 

or, if the community has more than 1,000 unit 

owners, 10% are present.68 

Using Proxies
It is no secret that many communities suffer from 

member apathy.  This can make it hard to obtain 

a quorum for a meeting. Members calling for 

a special meeting to remove a board member 

thus have their work cut out for them to ensure 

that a requisite number of members appears 

at the meeting to satisfy quorum requirements 

and, in CCIOA communities, that they have 

adequate votes to carry the 67% super-majority 

vote to remove.  

Unless the bylaws prohibit it, a quorum may 

be met by the prescribed number of members 

appearing in person or by proxy,69 and a member 

is entitled to act at a meeting in person or by 

proxy, which is a document that grants a person 

authority to do something.70 In the context of a 

community, a proxy is a writing that an owner 

provides to another person that authorizes 

the other person to act on behalf of the owner 

in accordance with its terms. In advance of 

the special meeting where the vote to remove 

will be held, the members calling the meeting 

should “pound the pavement” to obtain as many 

proxies as possible, starting when they obtain 

the petition demanding the special meeting.

CCIOA provides guidance for both pre-ex-

isting and CCIOA communities on proxy re-

quirements.71 It is important to adhere to bylaws 

and statutory proxy requirements because the 

association may reject a proxy if it has a good 

faith basis to “doubt . . . the validity of the 

signature on [the proxy] or . . . the signatory’s 

authority to sign for the unit owner.”72 

Under CCIOA, a proxy must be “duly ex-

ecuted” by the member and dated.73 Unless 

otherwise defined in the association’s governing 

documents, a proxy appointment must “sub-

stantially” conform to CRS § 7-127-203,74 which 

provides a list of ways to appoint a proxy.75 

This may be done, for example, by a member 

or the member’s attorney-in-fact executing an 

appointment form; or a member electronic 

communication “providing a written statement 

of the appointment” to the “proxy, to a proxy 

solicitor, proxy support service organization, or 

other person duly authorized by the proxy to 

receive appointments as agent for the proxy,” 

or the association.76 

A proxy is effective against the association 

when received, including via electronic trans-

mission.77 Thus, proxies should be submitted 

to the association in advance of the meeting, 

which is usually required by the association’s 

governing documents.

A proxy is not valid if obtained by fraud or, 

by its terms, “purports to be revocable without 

notice.”78 It may be revoked only by “actual notice 

of revocation to the person presiding over a 

meeting of the association,”79 and it terminates 

11 months from its effective date, unless the 

proxy provides otherwise.80 

Practitioners should review the associa-

tion’s bylaws and any other rules or regulations 

addressing proxy requirements. Practitioners 

should also consider whether the proxy should 

be (1) a directed proxy, through which the 

member directs the proxy on how to vote on a 
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particular matter; or (2) a general proxy, which 

normally authorizes the proxy to vote as he or 

she deems fit. As it pertains to a special meeting 

for removal, circumstances such as the visibility 

and salesmanship abilities of the community 

members seeking the removal will dictate which 

proxy form may best fit the situation.  

Record Date
In some communities, ownership changes 

hands on a regular basis, which makes it hard 

to determine who should be given notice and 

have the authority to vote at an association 

meeting. Associations use a “record date” to 

address this situation.

A record date is the cut-off date to establish 

which members are eligible for notice and to 

attend and vote at a meeting. CCIOA is wholly 

silent on the topic. CRNA sets out a detailed 

mechanism for determining the record date.81 

The association has discretion to include a 

protocol in its bylaws for determining the record 

date for members to receive meeting notices.82 

If the bylaws fail to identify a protocol, the 

board is authorized to fix the record date.83 If 

the board does not do so, the “members at the 

close of business on the business day preceding 

the day on which notice is given, or, if notice is 

waived, at the close of business on the business 

day preceding the day on which the meeting 

is held are entitled to notice of the meeting.”84

The association’s bylaws may also provide 

a method for determining the record date.85 If 

the bylaws do not so provide and a date is not 

otherwise fixed, “members on the date of the 

meeting who are otherwise eligible to vote are 

entitled to vote at the meeting.”86

In any event, the record date may not be 

more than 70 days before the meeting date.87

Conduct of Meeting
A question that commonly arises in the context 

of a meeting where members seek to remove a 

board member is who should preside over the 

meeting, or the removal vote part of the meeting 

at an annual meeting. There is virtually no 

statutory guidance regarding who is authorized 

to chair an annual or special meeting, but a bylaw 

provision prescribing such authority would likely 

be enforceable.88 In practical terms, allowing a 

board member to preside over a meeting where 

he or she is subject to a removal vote is less than 

ideal.89 Board members who are identified to run 

the meeting where they are subject to removal 

should recuse themselves from chairing at least 

that portion of the meeting, and an independent 

member should be designated as the chair. 

Ballots
Written ballots may be used at in-person 

meetings and those held remotely. In-person 

meetings are sometimes not feasible, however, 

and meetings conducted via electronic means 

may not be desirable for a host of reasons (e.g., 

the potential for technical difficulties). CRNA 

thus provides for action by written ballot in 

lieu of a meeting. 

CRNA provides that, unless prohibited 

by the bylaws, “any action that may be taken 

at any annual, regular, or special meeting of 

members may be taken without a meeting if the 

[association] delivers a written ballot to every 

member entitled to vote on the matter.”90 CRNA 

includes specific requirements for the contents 

of the written ballot and the accompanying 

solicitation.91 It is unclear whether members 

calling for a special meeting can compel the 

association to hold the removal via written 

ballot without some authority in the bylaws. 

Nonetheless, such an action could either assist or 

hinder the members seeking removal, depending 

on the circumstances. The association should 

issue a written ballot when a removal vote is 

held at a meeting. 

Ballots must be maintained as an association 

record for at least one year after the vote.92 

Using ballots helps avoid future disputes over 

the number of votes cast orally. The ballot 

should provide the name of each board member 

subject to removal with an option to vote for or 

against removal. 

During the COVID-19 pandemic, annual and 

special meetings were required to be held via 

telecommunication mediums, where members 

merely logged on. Although logging on can help 

satisfy quorum requirements,93 it is questionable 

whether a member who logs into a meeting but 

does not vote for or against removal should be 

counted for purposes of the vote. Thus, to ensure 

that the vote only includes members who are 

“present,” meetings held via telecommunication 

should offer an “abstention” option for a vote.  

A member’s vote to abstain will have the effect 

of a “no” vote for removal. If a member fails to 

vote for or against removal, and fails to abstain, 

such member should be deemed no longer 

present and not included in the final vote count.

Counting Votes
Ballots of all votes must be “counted by a neutral 

third party or by a committee of volunteers.”94 

This neutral party must be “selected or appointed 

at an open meeting, in a fair manner, by the 

chair of the board or another person presiding 

during that portion of the meeting.”95 CCIOA 

does not define “fair manner,” but the petition 

should address the process by which the neutral 

third party will be appointed, and the parties 

should negotiate the counting process and 

who will be appointed as neutral third parties 

before the meeting. 

Announcing Results
Once the vote is held, the association should 

promptly announce the results. In large com-

munities, this may take until the next day, but 

it is important to issue the results as soon as 

practicable. In addition, to ensure transparency, 

the members who demanded the removal vote 

should issue a notice to inspect the proxies and 

ballots in advance of the meeting. This allows 

for review of irregularities as soon as possible.

Filling the Vacancy
If the membership votes to remove a board 

member, the association should move to elect 

a replacement board member. This could occur 

immediately after the vote to remove, if it does 

not violate any applicable bylaws provisions, 

such as nomination protocols. Under typical 

circumstances and routine bylaws provisions, 

the association must issue notice for a separate 

future meeting where a replacement board 

member would be elected.

It is unclear whether the association must 

hold a membership vote to elect the replacement 

board member. Indeed, CCIOA and CRNA 

contemplate that the board may have authority to 

fill the vacancy created by a removal vote unless 

otherwise provided for in the bylaws.96 Although 
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NOTES

1. The term “recall” is generally used to describe 
efforts to remove elected governmental officials. 
However, the statutes discussed in this article 
don’t use the term, so “removal” is used instead. 
2. CRS § 38-33.3-103(8). 
3. CRS § 38-33.3-103(13).
4. CRS § 38-33.3-103(30).
5. CRS § 38-33.3-103(8).
6. CRS § 38-33.3-103(3).
7. CRS § 38-33.3-301. References to “unit 
owners” and community “members” are used 
interchangeably in this article.
8. CRS § 38-33.3-301. An association may also 
be organized as a for-profit corporation or as 
a limited liability company (LLC). Id. However, 
these types of communities are exceedingly 
rare. See 2A Colo. Prac. Methods of Practice 
§ 74:2 (West’s Colo. Practice Series 7th ed). 
Therefore, removal of a board member from 
a for-profit corporation or LLC is beyond the 
scope of this article. 
Nonetheless, to the extent a for-profit 
corporation or LLC manages a community 
created on or after July 1, 1992, CCIOA 
controls removal efforts. See CRS § 38-33.3-
301 (“Neither the choice of entity nor the 
organizational structure of the association shall 
be deemed to affect its substantive rights and 
obligations under [CCIOA].”). And practitioners 
should be familiar with the relevant provisions 
of the Colorado Business Corporation Act, CRS 
§§ 7-101-101 et seq., and the Colorado Limited 
Liability Act, CRS §§ 7-80-101 et seq. See, e.g., 
CRS § 7-108-108 (“Removal of directors by 
shareholders.”); CRS § 7-80-402 (providing 
that an LLC’s managers may be removed by the 
consent of a majority of the members). But see 
CRS § 7-80-108 (authorizing LLCs to modify the 
operating agreement to change the manner by 
which management may be removed). 
9. See, e.g., CRS § 38-33.3-307.
10. CRS §§ 38-33.3-103(16) and -301(1).
11. CCIOA provides that a community is created 
on the date that the community’s declaration 
and map or plat, as applicable, are recorded. 
CRS § 38-33.3-201(1).
12. See, e.g., CRS § 38-33.3-103(9), (10), 
(18), (21.5), and (22) (defining common 
interest communities to include, respectively, 
condominiums, cooperatives, leasehold 
common interest communities, phased 
communities, and planned communities). 
13. CRS § 38-33-102.
14. CRS §§ 38-33.3-115 and -117. 
15. See CRS § 38-33.3-118.
16. See, e.g., CRS § 38-33.3-308(1).
17. See CRS § 7-127-205(3) (providing that if 
a quorum is present, action on the matter is 
approved if the requisite number of votes is 
obtained).
18. See CRS § 38-33.3-306(1)(a) (requiring an 
association’s bylaws to provide for the number 
of board members).
19. CRS § 38-33.3-306(1)(c) (providing that the 
association’s bylaws must provide the board 
member qualifications). See Colo. Homes, Ltd. 

v. Loerch-Wilson, 43 P.3d 718, 721–22 (Colo.
App. 2001) (holding that an association owes 
a fiduciary duty to enforce and act within the 
constraints of its governing documents as 
written); Fort Lyon Canal Co. v. Catlin Canal 
Co., 642 P.2d 501 (Colo. 1982) (holding that 
an entity’s bylaws are a contract between the 
entity and its shareholders/members); Lion 
Square Phase II and III Condominium Ass’n 
v. Hask, 700 P.2d 932, 934 (Colo.App. 1985) 
(holding that an association’s conduct in 
contradiction to its governing documents is 
ultra vires); In re Interrogatory on House Bill 
21-1164 Submitted by Colo. Gen. Assembly, 487 
P.3d 636, 648 n.1 (Colo. 2021) (“Under Colorado 
law, ultra vires acts are considered void.”).
20. If the board refuses to declare the 
applicable position vacant, the remedy is to 
commence litigation to obtain declaratory and/
or injunctive relief.
21. CRS § 7-128-107(1)–(2).
22. CRS § 7-128-105(5). See also MacGregor, 
Colorado Community Association Law: 
Condominiums, Cooperatives, and Homeowners 
Associations, § 7.8 (Bradford Pub. Co. 2011). 
23. A board member can become disqualified 
if, for example, ownership is a board member 
requirement and the board member sells his 
or her unit, or the board member fails to meet 
attendance requirements. See, e.g., CRS § 
38-33.3-306(1)(c) (requiring that the bylaws 
governing the common interest community 
provide for the “the qualifications, powers 
and duties, and terms of office of, manner 
of electing and removing executive board 
members”).
24. Interestingly, none of the statutes applicable 
to a community executive board explicitly 
provides that death terminates a board 
member’s term. Thus, a board member’s term 
may arguably continue despite death unless 
the bylaws explicitly provide otherwise, or 
death causes disqualification for things like 
attendance requirements. 
25. MacGregor, supra note 22 at § 7.11.
26. Id.
27. CRS § 38-33-106(3)(a).
28. CRS § 38-33.3-117.
29. CRS § 38-33.3-117(1)(c) (subjecting pre-
existing communities to CRS § 38-33.3-108) and 
(1)(l) (subjecting pre-existing communities to 
CRS § 38-33.3-319).
30. CRS § 7-128-108 (“Removal of directors”).
31. See CRS § 7-128-104 (describing the process 
by which a board member may be elected by 
the board). Election of board members by the 
board is uncommon in the community context.
32. CRS § 7-128-108(1)(a). See also CRS § 
7-128-108(1)(b) (providing that a board member 
elected by a voting group of members may only 
be removed by the voting group). 
33. CRS § 7-128-108(1)(d). An entire board may 
be removed via this process as well. CRS § 
7-128-108(1)(c). 
34. CRS § 7-128-108(1)(c).
35. CRS § 7-128-108(1)(f); MacGregor, supra note 
22 at § 7.11.
36. There is potential tension between CRNA’s 

boards rarely fill vacancies, it is an important 

potential outcome that practitioners should 

analyze before starting the removal process.  

Removal Disputes
Not surprisingly, removal votes are hotly 

contested. An aggrieved party is entitled to 

initiate litigation to seek relief concerning the 

removal vote.97 Alternatively, the association’s 

governing documents may compel alternative 

dispute resolution concerning such disputes. If 

a dispute arises, the prevailing party is entitled 

to recover attorney fees and costs.98  

Conclusion
Removing a community association’s board 

member can be contentious, but it allows unit 

owners to effect change in their communities 

without litigation. The removal process follows 

statutory authority that centers on the com-

munity’s creation date and the association’s 

corporate form. The success of the endeavor 

is largely driven by the unit owners’ resolve 

to remove a board member. Practitioners can 

facilitate this success by advising unit owner 

clients to follow the technical requirements 

outlined above.   
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explicit acknowledgement of the fact that 
the board can elect a board member (CRS § 
7-128-108(1)(f)) and CCIOA’s requirement that 
the unit owners must elect board members 
as declarant control expires (CRS § 38-33.3-
303(7)). No published case in Colorado 
currently addresses this issue. But because 
CCIOA’s provision applies only to CCIOA 
communities (see CRS § 38-33.3-117), there 
is arguably a prospective legislative intent to 
restrict the “election” of boards to member 
votes. 
37. CRS § 7-128-108(1)(f).
38. Id.
39. Subsection (8) does not apply to pre-
existing communities. See CRS § 38-33.3-117(1)
(i.7), (1.5)(h), and (1.8). 
40. “Declarant control” is a time period during 
which the declarant may appoint and remove 
officers and directors. See CRS § 38-33.3-
303(5)(a).  
41. CRS § 38-33.3-303(5)(a)(I) and (6).
42. CCIOA is based on the Uniform Common 
Interest Ownership Act (UCIOA), which was 
promulgated in 1982. UCIOA initially provided 
for a super-majority vote to remove a board 
member but provided no relevant commentary. 
See UCIOA § 3-103(g) (1982). UCIOA was 
amended in 2008 to remove the super-majority 
requirement and now permits a majority vote 
at a meeting where a quorum is present to 
remove a board member. See UCIOA § 3-122(a) 
(2008) and (2014). 
43. To the extent the vote to remove a 
board member is held at a meeting of the 
membership, the notice must include such a 
proposal. CRS § 38-33.3-308.
44. CRS § 38-33.3-306(1)(c).
45. See CRS § 38-33.3-303(8) (providing 
that notwithstanding any provision within the 
association’s governing documents “to the 
contrary, the unit owners . . . may remove . . . .”).
46. CRS §§ 38-33.3-108 and -319.
47. Compare CRS § 7-128-108(1)(a) with CRS § 
38-33.3-303(8). 
48. CRS § 7-128-109(1) (providing a district 
court authority to remove a board member 
“if the court finds that the director engaged 
in fraudulent or dishonest conduct or gross 
abuse of authority or discretion with respect to 
the nonprofit corporation, or a final judgment 
has been entered finding that the director 
has violated a duty set forth in part 4 of this 
article [CRS §§ 7-128-401 et seq. (Standards 
of Conduct)],  and that removal is in the best 
interests of the nonprofit corporation.”).
49. See MacGregor, supra note 22 at § 7.11. 
50. Compare CRS § 7-128-108(1)(c) with CRS § 
38-33.3-303(8).
51. While the CRNA contemplates that a 
board member may be elected by a board, 
this is virtually unheard of in communities. 
CRS § 7-128-108(1)(a). Further, because CRNA 
and CCIOA both provide by default that a 
board member who is elected by a voting 
group of members may only be removed by 
such voting group, this article focuses only 
on the mechanics and requirements of the 

membership vote to remove a board member. 
See CRS §§ 7-128-108(1)(d) and 38-33.3-303(8).
52. CRS §§ 38-33.3-303(8) and 7-127-109. 
Further, a board member could in theory 
be removed by an action without a meeting 
pursuant to CRS § 7-127-107, but this would 
require a unanimous vote of the membership, 
which is unlikely.
53. CRS §§ 38-33.3-308(1) and -117(1.5)(i) 
(providing that section 308(1) applies to all 
communities created before July 1, 1992, with 
respect to events and circumstances occurring 
on or after January 1, 2006).
54. In addition to hand or mail delivery, a 
unit owner may “opt in” to receive notice via 
electronic means, including email. CRS § 38-
33.3-308(2)(b)(I).
55. CRS § 38-33.3-308(1).
56. Id. (emphasis added).
57. CRS §§ 38-33.3-308(1) and -117(1.5)(i).
58. In some cases, the board member named in 
a removal petition resigns, thus permitting the 
remainder of the board to fill the vacancy. To 
avoid this possibility, the petition should name 
the board member and his or her “successors.” 
59. CRS § 7-127-102(1)(b) (A nonprofit must 
hold a special meeting of its members “[u]nless 
otherwise provided by the bylaws, if the 
nonprofit corporation receives one or more 
written demands for the meeting, stating the 
purpose or purposes for which it is to be held, 
signed and dated by members holding at least 
ten percent of all the votes entitled pursuant 
to the bylaws to be cast on any issue proposed 
to be considered at the meeting.” (emphasis 
added)).
60. CRS §§ 38-33.3-308(1) and -117(1.5)(i).
61. CRS § 38-33.3-308(1).
62. Id.
63. CRS § 7-127-102(3).
64. Compare CRS § 38-33.3-317(1)(e) (requiring 
an association to retain as a record the 
“names of unit owners in a form that permits 
preparation of a list of the names of all unit 
owners and the physical mailing addresses at 
which the association communicates with them, 
showing the number of votes each unit owner 
is entitled to vote”) with CRS § 38-33.3-317(2) 
and (5) (authorizing members to demand 
to be furnished with an electronic version of 
association records). 
65. CRS § 7-127-103(1).
66. CRS § 7-127-103(1)(b).
67. CRS § 7-127-205(1)–(2).
68. CRS § 38-33.3-309(1).
69. CRS § 38-33.3-309.
70. CRS § 7-127-203. Black’s Law Dictionary at 
568 (2d Pocket ed. 2001).
71. CRS §§ 38-33.3-310(2)(a) and -117(1.5)(j).
72. CRS § 38-33.3-310(2)(c).
73. CRS § 38-33.3-310(2)(a)–(b). 
74. CRS § 38-33.3-310(2)(a).
75. CRS § 7-127-203(2) (“Without limiting the 
manner in which a member may appoint a 
proxy to vote or otherwise act for the member, 
the following shall constitute valid means of 

such appointment . . . .”).
76. CRS § 7-127-203(2)(a)–(b).
77. CRS § 7-127-203(3).
78. CRS § 38-33.3-310(2)(a)–(b).
79. CRS § 38-33.3-310(2)(b).
80. Id.
81. CRS § 7-127-106.
82. CRS § 7-127-106(1).
83. Id.
84. Id. 
85. CRS § 7-127-106(2).
86. Id.
87. CRS § 7-127-106(4).
88. See CRS § 7-128-302 (“Each officer shall 
have the authority and shall perform the 
duties stated with respect to such office in the 
bylaws or, to the extent not inconsistent with 
the bylaws, prescribed with respect to such 
office by the board of directors or by an officer 
authorized by the board of directors.”).
89. MacGregor, supra note 22 at § 7.5 (“In 
practice, actions of the board chair or person 
presiding over the meeting [where a removal 
vote is held] are invariably considered suspect 
by some group of the owners.”).
90. CRS § 7-127-109(1) (emphasis added).
91. CRS § 7-127-109(2) and (4).
92. CRS § 38-33.3-317(1)(n).
93. See CRS § 38-33.3-309(1) (“Unless the 
bylaws provide otherwise, a quorum is deemed 
present throughout any meeting of the 
association if persons entitled to cast twenty 
percent, or, in the case of an association with 
over one thousand unit owners, ten percent, 
of the votes which may be cast for election 
of the executive board are present, in person 
or by proxy at the beginning of the meeting.” 
(emphasis added)).
94. CRS § 38-33.3-310(1)(b)(I)(C).
95. Id.
96. CRS § 38-33.3-303(3)(a) (“The [board] may 
not . . . elect members of the [board] but the 
[board] may fill vacancies in its membership 
for the unexpired portion of any term.”); CRS § 
7-128-110(2).
97. CRS § 38-33.3-114(2) (“Any right or 
obligation declared by this article is enforceable 
by judicial proceeding.”); CRS § 38-33.3-117(1)
(d) (subjecting pre-existing communities to 
CRS § 38-33.3-114). 
98. CRS § 38-33.3-123.
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S
tarting in around 2015, internet-based 

technology companies began lobbying 

Colorado and other states for new 

legislative schemes that would replace 

traditional in-person transactions, such as real 

estate closings and will executions, with virtual 

transactions using proprietary online platforms. 

This article discusses the recent enactment of 

Colorado legislation allowing for electronic 

wills (e-wills) and remote online notarization 

(RON). It covers the authority governing both 

paper and e-wills and identifies e-will issues 

that Colorado courts will likely consider as 

matters of first impression. It also includes 

practice tips for handling e-wills and RON.

The Legislative History 
of E-Wills and RON
In November 2019, the Uniform Law Commis-

sion released the final draft with comments 

of the Uniform Electronic Wills Act (UEWA). 

On January 21, 2021, Governor Polis signed 

the Colorado Uniform Electronic Wills Act 

(CUEWA), which became effective immediately. 

The CUEWA, located at CRS §§ 15-11-1301 

et seq., provides the statutory framework for 

creating and executing e-wills. Its provisions 

are largely analogous to those in Part 5, Article 

11 of the Colorado Probate Code governing the 

execution and validity of traditional paper wills. 

But unlike paper wills, e-wills are eligible for 

RON, which allows a remotely located individual 

to “personally appear” before a notary using 

real-time audio-video communication.

The push for RON began before the 

COVID-19 pandemic, but pandemic restrictions 

drove it home. Colorado SB 20-96, which 

amended the Revised Uniform Law on No-

tarial Acts (RULONA), CRS §§ 24-21-501 et 

seq., to allow for RON, had been introduced 

pre-pandemic with broad support. However, 

when states began enacting COVID-19 closures 

and restrictions, most, like Colorado, had 

not yet enacted laws permitting the use of 

audio-video technology to witness, notarize, 

and/or execute estate planning documents or 

for other transactions. 

As result, in the pandemic’s early months, 

most states, including Colorado, issued emer-

gency orders, directives, rules, and/or regula-

tions to facilitate the preparation and execution 

of wills and other related estate planning 

instruments remotely but not electronically.1 

The executive and judicial branches were 

willing to use their authority to make some 

accommodations to allow remote witnessing of 

the execution of paper documents and remote 

notarization of paper documents, but neither 

branch could override existing legislative 

requirements to allow a “will,” as defined by 

CRS § 15-10-201(59), to be created and executed 

electronically. Nevertheless, amendments 

to the Colorado Rules of Probate Procedure 

(CRPP) and notarial requirements facilitated 

the execution of estate planning documents 

during the pandemic.

CRPP 91 and 92 were adopted on April 24, 

2020, and enable the remote signing of estate 

planning documents that must be witnessed 

during any period in which the Colorado 

governor, by executive order, has formally 

declared the existence of a public health crisis 

that, by the terms of such order, requires social 

or physical distancing throughout Colorado. 

CRPP 91 allows for remote witnessing of cer-

tain non-testamentary instruments, such as 

anatomical gifts. CRPP 92 allows the testator to 

sign a paper will with the witnesses and estate 

planning attorney observing the testator’s 

execution via real-time audio-video technology. 

However, the original paper will bearing the 

testator’s wet signature must then be delivered 

to the estate planning attorney who observed 

the execution and then be presented to the 

witnesses for their certification. A will executed 

under CRPP 92 cannot be made self-proving 

and is ineligible for informal probate. 

The Colorado Secretary of State amended 8 

CCR 1505-11 on March 30, 2020, to include new 

temporary Rule 5, which allowed for remote 

ink notarization, known as RIN, via real-time 

audio-video communication. For a will to be 

treated as validly executed under CRS § 15-11-

502(1)(c)(II), Rule 5 required that the original 

paper will signed by the testator be delivered 

to the notary within three calendar days of its 

execution. Rule 5 expired on December 31, 2020. 

A will executed under Rule 5 before January 

1, 2021, is not self-proving but is eligible for 

informal probate if the pages bearing the wet 

signatures of the testator and the notary and 

the notary’s seal are all lodged with the court 

as the original will.

As of January 1, 2021, a Colorado notary can 

no longer perform remote ink notarizations; 

the notarization of a paper document requires 

that the signer be in the notary’s physical 

presence when the notarial act is performed. 

But under CRS § 24-21-506, an electronic record 

or document may be notarized either (1) in 

the notary’s physical presence, with the notary 

using an electronic seal; or (2) remotely, in the 

electronic presence of the notary using real-time 

audio-video communications. Under CRS § 

24-21-506(2), a RON may only be completed 

using a remote notarization provider platform 

approved by the Colorado Secretary of State 

(Secretary). Notably, Colorado notaries cannot 

use Zoom, Facetime, Teams, or WebEx to 

perform RONs.2 The Secretary’s website has 

FAQs, summaries, rules, approved notary and 

web-based communications providers, training 

information, applications, and tutorials.3 

This article provides an overview of the enactment of e-wills and remote online notarization in Colorado. 
It covers the authority governing both paper and e-wills and identifies e-will issues that Colorado courts 

will likely consider. It also includes practice tips for handling e-wills and remote online notarization.
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The link between e-wills and RON is built into 

the CUEWA’s statutory scheme. Specifically, the 

CUEWA requires that a notarial act performed on 

a Colorado e-will be done by an individual who 

is authorized to notarize records in Colorado 

and is physically located in Colorado at the time 

the notarial act is performed.4 Thus, a notarial 

act performed on a Colorado e-will must strictly 

comply with Colorado’s RON requirements for 

the will to be validly executed under the CUEWA. 

For example, Colorado RON requires that the 

performance of a notarial act be captured on 

an audio-visual recording, the recording be 

stored for 10 years, and the electronic record 

or document be made tamper-evident upon 

completion of the notarial act. A RON performed 

on an e-will using ZOOM will not meet these 

technical conditions and will therefore not meet 

the CUEWA’s requirements. 

CUEWA Basics 
The impractical requirements for remote ex-

ecution of paper wills implemented in 2020 

engendered the political will in Colorado (and 

several other states) to enact legislation provid-

ing for the remote execution of wills. The CUEWA 

passed in both the Colorado Senate and House 

with unanimous support. It applies to e-wills of 

decedents who die on or after January 21, 2021.5

Defining E-Wills 
The CUEWA defines “electronic will” at CRS § 

15-11-1302(3) as a will executed electronically 

in compliance with its provisions. An e-will is 

a will stored in an electronic or other medium 

that is retrievable in perceivable form and 

is in a readable text at the time of signing.6 

Once an e-will is executed in accordance with 

the CUEWA, a duplicate original of the e-will 

could be stored electronically in a multitude of 

locations, including in the cloud, on a desktop, 

or as an attachment to an email in an inbox or 

sent folder, under CRS § 15-11-1302(4). 

The Uniform Law Commission recognized 

that the physical revocation of an e-will is con-

founded by the duplicate original environment. 

The UEWA’s official comments state that testators 

will likely have multiple duplicate originals of 

an e-will stored on numerous digital devices, 

thus making revocation difficult to ascertain. 

This revocation issue typically does not arise 

with traditional paper wills, which are inscribed 

in a tangible medium (typically paper).7 While 

the original paper will (i.e., paper with ink 

signatures) may be photocopied or electronically 

scanned, if the original will was known to be last 

seen in the testator’s possession before death 

but cannot be located after death, it is presumed 

to be revoked under the “lost will doctrine.”8  

Many estate planners are also concerned 

that an e-will that is remotely witnessed and/

or notarized using real-time audio-video 

technology will create a second class of wills 

that will not be given the same deference by a 

judicial officer or jury in a will contest, because 

the circumstances surrounding the e-will’s 

execution may be less reliable.9 For example, a 

paper will executed in the physical presence of 

counsel, witnesses, and a notary affords a better 

opportunity to observe the testator’s demeanor, 

capacity, and appearance, and to ensure that 

the testator’s execution of the document is free 

of undue influence.

Testator’s Presence
Colorado treats will execution like most states in 

that a will signed by the testator in the presence 

of two witnesses, each of whom also signs, is 

valid. But Colorado is one of just three states 

that allows a will to be acknowledged before 

a notary in lieu of witnesses.10 To witness the 

execution of a paper will, the witnesses must 

be in the “conscious presence” of the testator 

when the testator affixes his or her signature 

to the paper will. “Conscious presence” under 

the Colorado Probate Code requires witnesses 

to be in the physical proximity of the testator, 

but not necessarily within the testator’s line of 

sight.11 Thus, the conscious presence require-

ment does not work for remote executions of 

e-wills, where the witnesses and testator are 

not physically in the same room. The CUEWA 

addresses this by allowing “electronic presence” 

to suffice, which is defined as “the relationship 

of two or more individuals in different locations 

communicating in real time to the same extent 

as if [they] were physically present in the same 

location.”12 Electronic presence thus requires 

that the witnesses be able to observe the testator 

sign the will and hear the testator acknowledge 

that the document is his or her last will through 

real-time audio-video technology.13 

 

Signing
The CUEWA’s signing requirements are unique 

to Colorado. CRS § 15-11-1302(5)(a) requires the 

testator (1) to have the intent to authenticate or 
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adopt a record, and (2) to execute or adopt a 

tangible symbol or affix to or logically associate 

with the record an electronic symbol or process. 

The electronic symbol affixed to the will must be 

an electronic image of the testator’s or witness’s 

signature in that person’s handwriting.14 This 

important nuance in Colorado’s version of the 

UEWA means that neither the testator nor the 

witnesses can use an “e-signature” or typed 

signature to sign an e-will. Rather, the testator 

and each witness must upload an electronic 

image of their actual handwritten signature, 

and those signatures must be affixed to the 

e-will upon its execution in the presence of 

the witnesses and/or the notary. An electronic 

record with the testator’s name typed on the 

signature line is not a “signed” e-will under 

the CUEWA. Further, the notary’s electronic 

signature must be a digitized signature that 

exactly matches the notary’s official signature 

on record with the Colorado Secretary of State.

The CUEWA signature requirements guard 

against the inadvertent creation of a document 

that may be an expression of testamentary intent 

but is not intended to be an e-will. For example, 

consider this email from a father to his teenage 

son: “Joey, I love you, but please don’t drive 

my 1959 Chevy again without my permission. 

I promise it’s all yours when I’m dead, but until 

then it’s mine. Leave it in the garage. Love, Dad.” 

Without the CUEWA signature requirements, 

the email could arguably be a “writing intended 

as a will” and as such admissible to probate as a 

valid e-will under CRS § 15-11-503 (Colorado’s 

harmless error statute). 

 

Legal Standards
The CUEWA incorporates by reference Colo-

rado’s statutes, common law, and equitable 

doctrines applicable to traditional wills, except as 

specifically modified by the CUEWA. Therefore, 

Colorado’s existing doctrines and principles 

applicable to paper wills, including rules of 

construction, testamentary intent, scrivener 

errors, reformation, capacity, undue influence, 

fraud, and forgery, are also applicable to e-wills.15

Further, the same evidentiary standards, 

legal presumptions, and burdens of proof that 

are applicable to paper wills apply to e-wills. 

However, it remains to be seen whether judges 

and juries who are asked to rule on questions 

related to testamentary intent or a claim of undue 

influence will be compelled to find practical, 

factual distinctions between the reliability of 

e-wills and paper wills.

Choice of Law Issues
Practitioners must be cognizant of the choice 

of law issues at play with both e-wills and RON. 

E-Wills
Consistent with the Colorado Probate Code, 

the CUEWA recognizes an e-will as validly 

executed if the execution complied with the 

law of the jurisdiction where the testator was 

(1) physically located when the will was signed, 

or (2) domiciled or resided when the will was 

signed or when the testator died.16 

The UEWA offers hypotheticals to illustrate 

application of choice-of-law to e-wills.17 Con-

sider a testator who lives in Connecticut and is 

domiciled there. During a trip to Colorado, the 

testator executes an e-will following the CUEWA. 

The e-will is valid in Colorado and Connecticut 

because the testator was physically present in 

a state that authorizes e-wills when he or she 

executed the will.

However, if the testator remains in Con-

necticut and goes online there to execute an 

e-will electronically under the CUEWA, the will 

would not be valid in Colorado or Connecticut 

unless Connecticut were to allow e-wills or the 

testator is domiciled or residing in Colorado at 

the time of his death.

However, some states, like Nevada, treat an 

e-will as executed in the state and valid under 

its law even if the testator was not physically 

located in the state at the time of execution and 

is not domiciled there when the will was signed 

or at death. Thus, if the Connecticut testator 

in the above hypothetical had executed an 

e-will electronically while physically present in 

Colorado but under Nevada law, it would be valid 

in Nevada and Colorado but not Connecticut, 

unless, again, Connecticut were to adopt an 

e-wills act.
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RONs
The validity of a RON performed by a Colorado 

notary is governed by Colorado law.18 If the 

testator’s signature is notarized by a Colorado 

notary, the notary must identify the venue 

for the notarial act as the jurisdiction within 

Colorado where the notary is physically located 

while performing the act.19 

A Colorado notary performing a RON is not 

required to record or document the signer’s 

location at the time the notarial act is performed. 

However, all Colorado RONs require evidence 

of the signer’s domicile at the time of execution, 

which is typically evidenced by government-is-

sued photo identification.20 The notary is also 

required to include the signer’s address in 

the notary journal and to electronically store 

the audio-video recording of the notarial act 

for at least 10 years.21 This ensures that the 

notary’s journal and audio-video recording 

of the execution can be subpoenaed through 

the notary’s registered agent in Colorado for 

service of process.22

Cautions about the 
Electronic Environment
The new e-will/RON environment implicates a 

number of potential legal issues, particularly in 

the context of e-will execution, application of 

the harmless error doctrine, proving revocation, 

and self-proving wills.  

Execution Requirements
As stated above, the CUEWA is consistent 

with the Colorado Probate Code’s provisions 

governing witnessed paper wills and notarized 

paper wills, except that for notarized e-wills the 

CUEWA allows the testator to acknowledge the 

will in the physical or electronic presence of a 

notary. Practitioners should note the following 

cautions regarding the execution process:

 ■ Estate planners and their clients must 

be diligent about confirming that the 

notary performing the RON during an 

e-will execution complies with the CUE-

WA’s requirements. As noted above, the 

CUEWA expressly requires that the RON 

of an e-will executed under Colorado 

law be performed by a Colorado-autho-

rized notary who is physically located 

in Colorado when the notarial act is 

performed.23 However, the testator and 

the witnesses can be located in other 

states as long as they are in each other’s 

electronic presence.24  The witnesses 

must be residents of “a state” as defined 

by CRS § 15-11-1302(6) but need not be 

Colorado residents. 

 ■ Practitioners are cautioned that RON 

platform providers staff their platforms 

with notaries that hold commissions in 

multiple states and may not automat-

ically staff an e-will execution with a 

Colorado-commissioned notary. Colorado 

residents should not use a notary com-

missioned under another state’s authority 

to perform a RON for an e-will unless 

they expressly intend for the e-will to be 

executed in compliance with the laws of 

that other state.25

 ■ A e-will that is witnessed in the elec-

tronic presence of two witnesses but 

not notarized is valid. However, it will 

not be as reliable as an e-will that is 

notarized because it will not necessarily 

adhere to Colorado’s RON requirements. 

Specifically, Colorado RON requirements 

dictate that a notarized e-will must be 

tamper-evident, its execution must be 

recorded, and the identity of the testator 

and any witnesses has to be authenti-

cated. An e-will that is only witnessed is 

factually less reliable than a notarized or 

self-proved e-will and likely more subject 

to challenge. 

 ■ The CUEWA does not provide for an 

electronic holographic will. Whether 

an electronic writing in the testator’s 

handwriting and signed by the testator 

using a stylus on a tablet or similar device 

is a valid holographic will admissible 

under CRS §§ 15-11-502 or -503 will 

likely be a matter of first impression in 

Colorado. 

Harmless Error Doctrine
The CUEWA expressly provides that the harmless 

error doctrine codified in CRS § 15-11-503 

applies to defective e-wills. A defective e-will 

is a document or writing intended to be a will 

that is stored in electronic or other medium 

and retrievable in perceivable form but that was 

not executed in compliance with the CUEWA’s 

formalities. The harmless error doctrine permits 

the court to probate defective wills where the 

proponent meets the clear and convincing 

burden of proof that the document was intended 

as a will.26 

The Uniform Law Commissioners took 

the position that the clear and convincing 

standard of proof for the testator’s intent should 

protect against abuse, and its official comments 

encourage states that have already codified the 

harmless error doctrine, like Colorado, to adopt 

this UEWA section.27 After much debate, the CBA 

E-Wills Subcommittee (subcommittee) voted 

to recommend that the harmless error doctrine 

be applicable to e-wills despite concerns by 

some that this could open the floodgates to 

litigation involving defective e-wills stored on 

cell phones, tablets, and laptops.

The subcommittee also weighed concerns 

that performing the necessary due diligence 

to determine whether a decedent died with 

an e-will, revoked an e-will, or intended an 

electronic document or writing to be an e-will 

may cause some estates to incur extraordinary 

expenses for forensic experts retained to examine 

a decedent’s digital devices and electronic 

documents. However, in 1995 similar concerns 

were raised when the CBA recommended an 

amendment to the Colorado Probate Code cod-

ifying the harmless error doctrine. Since 1995, 

Colorado has developed a robust body of case 

law setting forth the minimum requirements 

for the admission of defective paper wills, and 

this case law also applies to defective e-wills.28 

Consistent with the current Probate Code, the 

validity of a defective e-will under the harmless 

error doctrine is not a matter for a jury but is 

determined by the court as a matter of law.29

Most pre-UEWA cases from Australia,30 

Canada,31 and the United States32 applied the 

harmless error doctrine to validate the testator’s 

intent as to wills stored on a variety of electronic 

devices. While most of these cases involved 

suicide and were uncontested, they offer a 

glimpse of the issues that Colorado courts will 

need to address when applying the harmless 

error doctrine in the age of e-wills.
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Lastly, the harmless error doctrine may be 

particularly relevant in connection with e-wills 

because testators may be more likely to execute 

them without legal assistance, witnesses, or a 

notary.

Revocation
As with paper wills, testators may revoke e-wills by 

a subsequent will that revokes the former will or 

by a physical act.33 The CUEWA is consistent with 

the revocation rules governing paper wills, except 

for the evidentiary standard to establish intent to 

revoke an e-will by a physical act, which under 

the CUEWA is clear and convincing evidence. 

This heightened burden is based on concerns 

about the ease with which a testator could delete 

a duplicate original e-will by mistake rather than 

by an intentional revocatory act. Conversely, 

litigants can be expected to present courts with 

multiple copies of e-wills stored on different 

digital devices. To address such concerns, the 

Uniform Law Commissioners recommended 

that states consider a clear and convincing rather 

than a preponderance of the evidence standard, 

and Colorado adopted this requirement.34 

While the UEWA does not define “physical 

act,” the Comments to UEWA § 7 state that a 

physical act of revocation could occur where the 

testator intentionally pushes the delete button, 

smashes a thumb drive, or prints a copy of the 

e-will and writes “revoked” on it. However, a 

testator’s email stating “I revoke my e-will” is 

not a physical act of revocation because the 

email is separate from the e-will.35

The testator may also direct someone else to 

perform a physical act on an e-will for purposes 

of revoking it. However, the testator must be in 

the physical presence, rather than the electronic 

presence, of the person who is directed to 

revoke the e-will.36  

To establish the testator’s intent, forensic 

experts may be needed to extract metadata 

from the decedent’s electronic devices and 

identify deletions, revisions, and other evidence 

indicating whether the e-will was revoked or 

tampered with after the testator’s death. Given 

the expense of forensic analysis, litigants and 

probate courts will have to pay attention to the 

CRCP proportionality rules that are incorporated 

by reference in CRPP 40.

Self-Proving E-Wills
E-wills may be self-proving. Similar to self-

proving requirements for paper wills, the 

CUEWA requires the testator’s execution 

and acknowledgement in the physical or 

electronic presence of two attesting witnesses 

‘‘and’’ a notary.37 But unlike a paper will, an 

e-will cannot be self-proven by the testator’s 

acknowledgment and attesting witnesses’ 

affidavits after its execution. To be self-proved, 

an e-will must be notarized. To notarize an 

e-will, a Colorado notary must either perform 

an electronic notarization or a RON on the 

e-will. Both electronic notarization and RON 

in Colorado require the use of tamper-evident 

technology so that subsequent changes or 

alterations to the notarized electronic record 

are easily detected. 

By requiring that an e-will be made self-prov-

ing upon execution and therefore, tamper-evi-

dent, the CUEWA minimizes the possibility that 

a self-proved e-will is a product of fraud or is 

otherwise altered post-execution. 

Storing and Certifying E-Wills
The CUEWA does not include e-will storage 

requirements. However, if an e-will has been 

notarized using RON, it is required to be stored 

as a part of the audio-visual recording of the 

notarial act, for a period of 10 years. Some 

states, including Arizona, Florida, Indiana, and 

Nevada, enacted e-will legislation before the 

UEWA, and some of these states require that a 

“qualified custodian,” who is a state-approved 

online service provider, maintain custody of an 

authoritative copy of the e-will if it is to be treated 

as self-proving.38 Initially, qualified custodians 

hoped not only to charge a monthly storage 

fee but also to use the customer information 

for additional profit. But most states requiring 

qualified custodians restrict them from selling 

customer information under existing consumer 

protection laws. As a result, it has become 

harder to find online service providers willing 

to serve as qualified custodians, and states are 

amending their e-will statutes to eliminate 

the qualified custodian requirement for valid 

self-proved e-wills.

Indiana created a central registry within its 

state court administrator’s office to store e-wills 

in a retrievable database. This e-storage platform 

is very similar to the platform contemplated 

under the Colorado Electronic Preservation 

of Abandoned Estate Planning Documents 

Act,39 which was approved by the Colorado 

legislature in 2020, but won’t be effective until 

January 2023 due to fiscal constraints caused 

by the pandemic.40 This Act does not currently 

provide for the storage of e-wills.  Hopefully, in 

the coming years, Colorado will enact legislation 

that provides for a central registry for digital 

storage and certification of e-wills similar to 

the registry for abandoned paper wills.

The CUEWA provides for certification of a 

paper copy of an e-will by affirmation under 
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penalty of perjury that the printed paper copy of 

the e-will is a complete, true, and accurate copy 

of the digital e-will, and if the e-will is made 

self-proving, the certified paper copy of the 

will must include the self-proving affidavits.41 

The Colorado Supreme Court recently adopted 

CRPP 57, which sets forth the procedure for 

certifying and lodging e-wills with state courts.42  

Litigating E-Wills
Probate litigators anticipate litigation sur-

rounding the validity of e-wills. Three areas 

are particularly ripe for contests: discovery 

regarding digital assets, the admissibility of 

audio-video recordings, and the testator’s 

intent.

Digital Assets
Litigation regarding e-wills is likely to open 

the door to expansive discovery concerning 

digital devices, including computers and cell 

phones. The Revised Uniform Fiduciary Access 

to Digital Assets Act (RUFADA) applies to 

personal representatives, conservators, agents, 

and trustees43 and governs a fiduciary’s right 

to access digital assets of a decedent, settlor, 

or principal.44 A “digital asset” is an electronic 

record in which an individual has a right or 

interest. Because of the difficulty in determining 

the authenticity of e-wills stored on digital 

devices and the potential for multiple duplicate 

originals, e-wills are expected to invite discovery 

of the decedent’s digital devices in search of 

electronic records.45 Forensic examination of 

digital assets is expensive, so litigators will be 

forced to carefully consider the nature and 

scope of discovery requests. For example, in 

an e-will contest based on lack of capacity, 

discovery of digital devices may include an 

analysis of the decedent’s digital assets related 

to the decedent’s health and wellness over a 

period of months or years. 

CRPP 40 incorporates CRCP 26(b) through 

(g), which includes limitations on discovery 

based on proportionality factors. These factors 

include consideration of the importance of 

issues at stake in the action, the amount in 

controversy, the parties’ relative access to 

relevant information, the parties’ resources, and 

whether the burden or expense of the proposed 

discovery outweighs its likely benefit. Litigants 

with deep pockets may request extensive 

examination of the decedent’s digital assets, but 

digital fishing expeditions could deplete estate 

assets and delay estate administration.46 Probate 

judges can be expected to strictly enforce the 

proportionality rules in e-will contests, given the 

time and expense involved in forensic analysis.

Audio-Visual Recordings
CRS § 24-21-514.5(9)(a) of RULNOA sets forth 

the requirements for what specific information 

must be included on the audio-visual recording 

of a RON. However, any other information 

included on the recording is not admissible 

in any court of law, legal proceeding, or ad-

ministrative hearing for any purpose, nor is 

the information admissible in any proceeding 

in any other court of law, legal proceeding, or 

administrative hearing if Colorado law applies 

with respect to remote notarization.47 Given 

RULONA’s requirements, Colorado’s probate 

courts will have to determine what portions 

of audio-video recordings are admissible in a 

will contest or similar dispute.48 

RULONA requires the notary to make a 

“good-faith” attempt to create an audio-video 

recording without extraneous information 

or statements during the performance of the 

notarial act, and extraneous information may 

be inadmissible.49 Nonetheless, this informa-

tion may be highly relevant and probative as 

to testamentary capacity and intent and/or 

susceptibility to undue influence. Thus, probate 

judges handling discovery disputes regarding 

the admissibility of audio-video recordings of 

the e-will execution will likely have to preview 

the audio-video recording in camera and 

determine the portions, if any, that are relevant 

or admissible.50 Further, the expanded role of 

notaries will likely necessitate their testimony 

in e-will litigation because strict compliance 

with RULONA will be a primary consideration 

in determining the validity of e-wills.51 

Parsing the Testator’s Intent
Undoubtedly, Colorado courts will receive 

defective e-wills that were created without 

lawyer supervision, witnesses, or notaries. 

Courts will apply the harmless error doctrine 

to facilitate implementation of the decedent’s 

testamentary intent as expressed in the defective 

e-will.52

The high standard of clear and convincing 

evidence will apply to defective e-wills to afford 

adequate protection against abuse. Similarly, 

the CUEWA requires an electronic image of 

the testator’s signature, which is consistent 

with Colorado case law holding the absence 
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25. CRS § 15-11-1304.
26. CRS § 15-11-503.
27. CRS § 15-11-1306.
28. CRS § 15-11-1303.
29. CRS § 15-11-503(3).
30. Re Yu, [2013] QSCR 322 (Austl.); Mellino v. Wnuk & Ors., [2013] QSCR 336 (Austl.); Re Nichol, 
[2017] QSCR 220 (Austl.).
31. Rioux v. Coulombe (1996), 19 E.T.R. (2d) 201 (Quebec Sup.Ct.) (Canada).
32. Taylor v. Holt, 134 S.W.3d 830 (Tenn.App. 2004); Litevich v. Probate Court, Dist. of W. Haven 
(Conn.Super.Ct. 2013), 2013 WL 2945055; In re Estate of Castro, 2013ES00140 (Ohio Ct. Com. Pl. 
June 19, 2013); In re Estate of Horton, 925 N.W. 2d 207 (Mich.App. 2018).
33. CRS § 15-11-507.
34. UEWA § 7, cmt. on “lost wills”; CRS § 15-11-507(3).
35. UEWA § 7, cmt. on “physical act revocation.”
36. Id. at cmt. on “physical act by someone other than testator.”
37. CRS § 15-11-1308.
38. E.g., Fla. Stat. § 732.524 (qualified custodians).
39. CRS §§ 15-23-101 et seq. 
40. CRS § 15-23-103.
41. CRS § 15-11-1309.
42. CRPP 57.
43. CRS §§ 15-1-502(14) and -1503(1).
44. CRS §§ 15-1-1501 et seq.
45. Id.
46. CRCP 26(b)(1).
47. CRS § 24-21-514.5(9)(b).
48. Id.
49. Id.
50. See Tucker, “Lights, Camera, Action—Video Will Executions,” 42 Colo. Law. 45 (Jan. 2013).
51. CRS § 24-21-508.
52. CRS § 15-11-1306.
53. See Tucker et al., “Holographic and Nonconforming Wills:  Dispensing with Formalities—Part I,” 
31 Colo. Law. 57 (Dec. 2002) and “Part II,” 32 Colo. Law. 53 (Jan. 2003). 
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of the testator’s signature fatal to the validity 

of defective paper wills.53 

The RON requirements have created a new 

issue regarding testator capacity. E-wills have 

spurred a new market through which RON 

companies promote the use of notaries to 

supervise e-will execution and assume respon-

sibility for determining the testator’s capacity 

and susceptibility to undue influence during 

the execution. This role has historically been 

the responsibility of estate planning attorneys, 

so the effects of this change remain unclear.

Conclusion 
The CUEWA brings Colorado probate practice 

into the digital age while preserving existing le-

gal safeguards for maintaining the authenticity 

of wills. In tandem with RULONA’s standards 

for RONs, the CUEWA allows e-wills to be 

securely executed. Nevertheless, litigation 

regarding the validity of e-wills is anticipated, so 

practitioners should adhere to the best practices 

outlined above and monitor developments in 

this evolving area.  

mailto:letty@tealaw.com
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Justice Gregory Hobbs
Relentless Advocate for Access to Justice

BY  T H E  C OL OR A D O  AC C E S S  T O  J US T IC E  C OM M I S S ION

F
ormer Colorado Supreme Court Justice 

Gregory Hobbs was famous for his 

poetry and photography, his bolo ties, 

and his love of the water. But he will 

also be remembered as a visionary and a quiet 

pioneer whose relentless energy and tireless 

commitment to access to justice fundamentally 

transformed the state’s legal landscape. Justice 

Hobbs understood that “[a]ccess to justice 

is the single most compelling reason for a 

legal profession,” and he dedicated himself to 

spreading that message.

Birth of the ATJ Commission 
One of the lasting results of Justice Hobbs’s 

dedication to this mission is the existence of 

Colorado’s Access to Justice Commission (ATJC). 

The ATJC, established in 2003, was one of the 

first in the country. Justice Hobbs recognized 

the need for a statewide entity committed to 

promoting measures that would increase the 

ability of people of limited means to access the 

justice system. 

He also understood it was essential for 

the ATJC to be independent—not a creature 

of the Supreme Court, the General Assembly, 

Colorado Legal Services, or the Colorado Bar 

Association, but instead a partnership reflecting 

the commitment of each of these entities to 

improving the legal system. “This vision of 

independence but connection was always really 

important for him,” explains former ATJC chair 

Fred Baumann. “He knew the Commission 

had to be an independent place of synergy to 

be most effective.”

Justice Hobbs’s approach to creating the 

ATJC was emblematic of his strategic approach 

to a range of access to justice solutions. He 

was, as Commissioner Emeritus John Zakhem 

recalls, the “first true champion on the Colorado 

Supreme Court for increasing access to justice,” 

and he understood that lasting change requires 

effective partnerships and community support. 

Shaping Pro Bono Policy
With that understanding, Justice Hobbs led 

a wave of rule changes that opened up new 

opportunities for attorneys to provide pro 

bono representation to people who could not 

afford to pay for legal advice. His advocacy was 

instrumental in the Colorado Supreme Court’s 

decision to (1) authorize limited scope repre-

sentation through Colorado Rule of Professional 

Conduct (Rule) 1.2, allowing lawyers to provide 

unbundled services; (2) establish Rule 6.5, which 

makes it possible for attorneys to participate in 

pro bono clinics without fear of unanticipated 

conflicts; (3) permit attorneys to receive up 

to nine CLE credits for doing supervised pro 

bono work under CRCP 250.9(2); and (4) allow 

emeritus attorneys to provide pro bono services 

without the expense of maintaining an active 

license under CRCP 204.6.

While these rule changes expanded the 

mechanisms available for attorneys to provide 

pro bono representation, Justice Hobbs realized 

that a true expansion of pro bono services would 

also require something to incentivize busy 

lawyers to give their time. This understanding 

led to the creation of his most memorable 

innovation—the Colorado Supreme Court’s 

Pro Bono Recognition program. In 2005, Justice 

Hobbs persuaded his colleagues that the Court 

should adopt this program—the first of its kind 

in the country—to publicly recognize those law 

firms (private, solo, in house, and government) 

that commit to an annual average goal per 

lawyer of 50 hours of pro bono service and agree 

to value those hours for all purposes the same 

way compensated work is valued. 

In connection with this program, Justice 

Hobbs proposed adding, as an appendix to 

Rule 6.1, a model pro bono policy that law firms 

could adopt to encourage and recognize their 

attorneys’ pro bono work. Colorado is still the 

only state in the country with such a policy, and 

the policy is more than just a model. Twenty 

years ago, few if any Colorado law firms had 

formally established pro bono policies. Today, 

most of the bigger firms have adopted such 

policies. Lauren Schmidt, the former pro bono 

partner at Brownstein Hyatt Farber Schreck and 

a former ATJC Commissioner, remembers well 

the moment that Justice Hobbs sat down with 

the managing partner of her firm to discuss the 

importance of pro bono work. “It was a pivotal 

moment that ultimately led to the creation of 

the pro bono partner position and a four-fold 

increase in the number of pro bono hours.”

Persistence Pays Off
That visit to Brownstein was one stop on Justice 

Hobbs’s legendary “17th Street walk.” He gath-

ered a team of judges, including former Court 

of Appeals Judges Dan Taubman, Gale Miller, 

and now-Justice Rich Gabriel, and together 
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they set out to convince Colorado’s law firms 

to take the Supreme Court’s pro bono pledge. 

Even the busiest of managing partners was 

hard-pressed to turn down a visit from this 

group, and many responded to what Justice 

Monica Márquez describes as Justice Hobbs’s 

“not–at-all shy arm twisting to get on board 

with the pro bono recognition project.” Justice 

Gabriel recalls the visits with a grin: “After 

the polite hellos, he would launch in with a 

presentation that generally started with ‘you 

should be on this list. You need to be on this 

list. I was very surprised to see you not on this 

list.’ He meant it, and his passion was generally 

quite contagious!” 

In the first year of the Pro Bono Recognition 

Program, 34 firms met the 50-hour per lawyer 

pro bono goal. By 2020, that number had risen 

to 105. As Connie Talmage, executive director of 

the Colorado Lawyers Committee and former 

ATJC chair says, “Justice Hobbs changed the 

culture around pro bono services in Colorado. 

He transformed the legal community not just 

by telling lawyers and firms what to do but by 

giving them a mechanism to do it.”

Justice Hobbs shaped the Pro Bono Recog-

nition Program not only through his personal 

recruiting but also by bringing to it his love 

of the whole state of Colorado and its diverse 

communities. Gail Rodosevich, the coordinator 

of pro bono projects at the Pueblo office of 

Colorado Legal Services, recalls when Justice 

Hobbs reached out to her to ask what he could 

do to support pro bono work in the Pueblo 

community. “I told him attorneys wanted to 

be recognized on their own turf with their local 

peers and not in Denver. He readily agreed to 

come to Pueblo, and he did it every year until 

he retired.” Justice Hobbs did the same in other 

communities around the state, making the Pro 

Bono Recognition Program a truly statewide 

effort. 

Commitment to Community
Fundamentally, Justice Hobbs approached the 

challenges of the justice gap with his whole-

hearted belief that we have a responsibility 

to take care of each other and to take care of 

marginalized communities. He lived that belief 

every day and, as Colorado Legal Services 

Executive Director and ATJC Commissioner Jon 

Asher observed, “His persuasion with lawyers 

was in his conviction. He did not need to be 

loud to be effective. Greg Hobbs tried to always 

stand for what was right and for doing the best 

that he could. And we are all better off for it.”   

Justice Hobbs and his colleagues on the Court 
honor the 2012 Pro Bono Paralegal of the Year.

Justice Hobbs addresses new 
lawyers at the fall swearing-in 
ceremony in 2016. 
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email advertising@cobar.org for information about display advertising in Colorado Lawyer.

Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 3

March  February 1

April  March 1

May  April 1

June  May 2

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 3

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

 ■ Design services are available for an 

additional fee.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact Melissa Higham 

at mhigham@cobar.org.

Questions?
Contact Melissa Higham at mhigham@cobar.

org.
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Upon my retirement I wish to thank all of my colleagues, judges, clerks and others who have been my mentors, 
friends, and greatly helped me personally and professionally, since 1981. Some of you are no longer with us, but 
gratitude knows no time or boundaries. I want to especially thank:

Gary R. Appel, Brent R. Cohen, Jane E. Frey, Peter J. Lucas, Chad S. Caby, Jamie Kelsey Buechler, 
Ralph G. Torres, David M. Rich, David Oppenheim, Jon C. Clarke, Christian C. Onsager, Kirk S. 
Ingebretsen, Michael Schlueter, Laurin D. Quiat, Richard ‘Dick’ Bratton, Thomas Creighton, Brian 
J. Fletcher, Andrew D. Johnson, Gabrielle G. Palmer, Curt Todd, Aaron A. Garber, Jonathon Dickey, 
James C. Croshal, Karen Mathis, James T. Burghardt, Luke Danielson, Elizabeth Appleton, Eric E. 
Johnson, Peter Cal, Jeffrey Weinman, Thomas H. Connolly, James T. Markus, James B. Dean, Lee M. 
Kutner, Jeffrey S. Brinen, Theodore A. Borrillo, Ira C. Rothgerber Jr., William Powers, Alan ‘Lanny’ 
Anderson, Charles Goldberg, Harry M. Sterling, Roger Simon, Paul D. Rubner, Jeffrey O. McAnallen,

Risa Wolfe Smith, Matt Ochs, Charles R. Owens, Edmund G. Lambert, Bruce R. Shaffer, Frank D. Hill, Professor Clifford 
C. Calhoun, Professor David H. Getches, Honorable Marcia S. Krieger, Honorable A. Bruce Campbell, Ret., Honorable
Sidney B. Brooks, Ret., Honorable Howard R. Tallman, Ret., Honorable Michael E. Romero, Honorable Elizabeth E.
Brown, Honorable Joseph G. Rosania Jr., Honorable Kimberley H. Tyson, Honorable Thomas B. McNamara, Honorable
Roland J. Brumbaugh, deceased, Honorable John F. McGrath, deceased, Honorable Donald E. Cordova, deceased,
all of the courtroom deputies and clerks too numerous to mention, all the legal assistants who have helped me,
especially Mary, Joan, Angie, Barbra, and Sharon. Finally, to my wife of 36 years, Wendy, my children and grandchild.

Michael J. Guyerson

“Take it easy, don’t let the sound of your own wheels drive you crazy.” EAGLES
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The CBA Ethics Hotline is a free resource for attorneys who 
need immediate assistance with an ethical dilemma or 
question. Inquiries are handled by individual members of 
the CBA Ethics Committee. Attorneys can expect to briefly 
discuss an ethical issue with a hotline volunteer and are 
asked to do their own research before calling the hotline.

A Service for Attorneys

To contact a hotline volunteer,
please call the CBA offices at 303-860-1115.

CBA ETHICS HOTLINE
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The CBA has partnered with Affinity Consulting Group 
to bring you a year-round portal offering:

Monthly webinars  |  Technology tutorials and resources
Checklists, tech reviews and recommendations

Ability to ask questions via cba community  |  Plus a whole lot more

Visit cobar.org/mgmthq

I’m looking 
for more

online CLEs

Give me new tactics 
and strategies on 

building my 
client base

Help me 
keep up with

technology
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Gregory J. Hobbs Jr.
December 15, 1944–November 30, 2021

Gregory J. Hobbs Jr., 76, 

justice of the Colorado 

Supreme Court, water 

law expert, historian 

of the American West, 

prolific poet, and devotee 

of rivers, streams, irriga-

tion ditches, and open 

spaces, died peacefully in Denver on November 

30, 2021, with his wife and children by his side.

Greg was born on December 15, 1944, in 

Gainesville, Florida, to Gregory James Hobbs 

and Mary Rhodes Hobbs. He is survived by his 

wife Bobbie, son Daniel, daughter Emily, and 

grandchildren Joan, Kyle, Shannon, Ella, and 

Grace. Greg has crossed the great divide to join 

the family’s ancestors and his grandson Quinn.

Raised in an Air Force family, Greg lived in 

North Carolina, Panama Canal Zone, Virginia, 

Alaska Territory, California, and Texas. He 

met Bobbie in 1966 at Philmont Scout Ranch 

in Northern New Mexico. After marrying, they 

joined the Peace Corps and served in Bogatá, 

Colombia. Upon returning to the states, Greg 

attended Berkeley Law and then moved back 

to Bobbie’s home state of Colorado to serve as a 

law clerk to Judge William E. Doyle of the Tenth 

Circuit Court of Appeals and raise his family.

Greg explored Colorado and the Southwest 

extensively with his family and developed an 

enduring love for the region’s landscapes, 

people, and history. He wrote about his lessons, 

reflections, and experiences through poems, 

essays, and several published books.

Greg served as a justice on the Colorado Su-

preme Court from 1996 to 2015. One of his many 

notable honors was welcoming the Cheyenne 

and Arapaho tribes back to their homeland 

on the steps of the capitol in December 2014 

when Colorado apologized for the Sand Creek 

Massacre. He wrote: “Those who came before 

us say: ‘Nothing Lives Long but the Mountains 

and the Ground.’”

Donations in his honor can be made online 

to the Colorado Water Foundation, wateredco.

org/greg-hobbs-memoriam.

G. Anthony Yuthas 
December 10,1942–November 12, 2021

The CBA lost a prolific 

volunteer and commu-

nity advocate when G. 

Anthony (Tony) Yuthas 

passed away on Novem-

ber 12, 2021. A 49-year 

member, Tony was rec-

ognized by the Denver 

Bar Association, Metro Volunteer Lawyers, 

and the Colorado Supreme Court for his pro 

bono work.  

Tony was born in 1942 in Superior, Wyoming, 

to Eliza and Oscar Yuthas. Oscar served in World 

War I, and Tony’s older brother Jack served in 

World War II. Oscar was 50 years old when Tony 

was born and died three years later, collapsing 

of a stroke on “B Hill” while working his milk 

delivery business. 

Superior was a tiny Norman Rockwellesque 

coal-mining town that was about 10 years behind 

everyplace else. Growing up, Tony played with 

the local kids and became friends with every 

single person in town. He remained friends 

with some of them to the very end of his life, 

which speaks to his character.

In high school, Tony played every sport 

and received a football scholarship to Brigham 

Young University. He was then injured and 

had to hang up his helmet, so he went to the 

In Memoriam

University of Wyoming, where he was a proud 

member of the Turtles. After hopping majors 

a few times, he graduated. 

While working as a teacher, Tony was sum-

monsed to serve in the Army Combat Infantry 

in Vietnam three weeks before the date when 

he would no longer be eligible for the draft. He 

rose to the level of staff sergeant. He was shot 

twice and, after a short stint in the infirmary, 

was sent back into battle, where he was hit with 

shrapnel from a landmine. He was awarded 

a Purple Heart for valor and for his wartime 

experiences. 

Tony was about to go back into battle again 

when he received word that his brother Jack died 

in a car accident in Colorado. Because he was 

the only man of the family, he was permitted 

to return home. Tony became a close uncle to 

Jack’s four children.

Before this tragic turn of events, Tony knew 

he could receive leave from the Army to go to 

graduate school, and he applied to the University 

of Denver Law School. He received both his 

JD and an executive MBA from DU. While at 

DU, he became fast friends with the late Dante 

Zarlengo, who introduced Tony to his sister 

Maryann. They later married and have one 

daughter, Danielle. 

In his professional life, Tony had a vibrant 

career as a lawyer in a private practice that 

focused primarily on bankruptcy. In 2008, 

Dianne Zarlengo joined him in practice.

His colleagues remember him as hard-

working, astute, and funny, and an advocate 

for people who needed help the most. Dianne 

said he was known to always go the extra mile 

to fight hard for his clients to make sure their 

rights under the law were protected. 

Generous and kind, Tony never declined 

pro bono cases. He was acknowledged by the 

AROUND THE BAR   |   IN MEMORIAM
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Denver Bar Association and Metro Volunteer 

Lawyers for his volunteerism, and he received 

an award at the Colorado Supreme Court for 

his pro bono efforts.

He was also known for treating every client, 

law clerk, judge, attorney, and member of the 

clerical staff on both sides of a case with dignity 

and respect. It is not uncommon for Tony’s 

family members to run into colleagues who 

echo that sentiment.  

In addition to his wife Maryann and daughter 

Danielle, Tony is survived by nieces and nephews 

Marc (Kristin) Zarlengo, Dave (Marisa Olson) 

Zarlengo, Eric (Cari) Zarlengo, Lynn Trefren, 

Dr. John Yuthas, Dr. Kristi Yuthas, and Susan 

Yuthas. He is preceded in death by his parents 

Eliza and Oscar Yuthas, brother Dr. Jack Yuthas, 

and brother-in-law Dante Zarlengo.

Tony received military honors at his me-

morial on November 29 at Ft. Logan National 

Cemetery. Donations in his name may be made 

to the Denver Dumb Friends League. 

The In Memoriam section honors the 
lives and careers of recently deceased 
CBA members. The CBA relies on cor-
respondence from members for this 
information. To help us recognize as 
many members as possible, please 
send notices and high-resolution pho-
tos to Susie Klein at sklein@cobar.org. 
This is a complimentary service.

Want to raise your profile 
in the Colorado legal 
community and earn CLE 
credit in the process? 
Consider writing for 
Colorado Lawyer, the CBA’s 
official publication.

All article submissions 
are peer-reviewed by 
coordinating editors 
before being scheduled for 
publication. To get started, 
please review our writing 
guidelines and contact the 
appropriate coordinating 
editor to discuss your topic. 
Visit cl.cobar.org/about for 
details.

If you do not see a 
coordinating editor listed 
for your area of interest,  
contact Jodi Jennings at 
jjennings@cobar.org 
(substantive law articles) 
or Susie Klein at 
sklein@cobar.org (all other 
articles).

WRITE 
FOR US

For more information or to schedule a presentation, visit 
ourcourtscolorado.org.

Our Courts  is a joint activity of the Colorado 

Judicial Institute and the Colorado Bar Association that 

provides nonpartisan information programs to adult 

audiences around the state to further public knowledge and 

understanding of the state and federal courts in Colorado.
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T
he CBA Ethics Committee (Commit-

tee) has issued the following letter 

abstracts in response to requests for 

ethical guidance. They are issued for 

advisory purposes only and are not binding on 

the Colorado Supreme Court or the Office of 

Attorney Regulation Counsel.

No. 2015-1. Can a lawyer whose practice is 
limited to family law in a law firm structured 
as an LLC in which fees are not shared remain 
in the firm with a part-time county court 
judge whose private practice is limited to 
immigration law?

Facts
You are practicing law in a two-member LLC, 

and the other member (the judge) has been 

recently appointed to a part-time county court 

judge position and will remain in the firm. You 

indicate there is no sharing of fees and you 

practice is separate and distinct fields. As a 

preliminary matter, the Committee concludes 

that your relationship with the judge is a “firm” 

or “law firm” as defined by the Colorado Rules of 

Professional Conduct (Colo. RPC or the Rules). 

Colo. RPC 1.0(c), (g). 

Issues
With respect to that relationship, you pose two 

questions:

1. Is it improper for a partner or member in 

a law firm with a judge to practice only 

divorce and family law in the district court 

in the D-classification county in which the 

judge is a part-time county and municipal 

court judge?

2. In a two-party non-fee-sharing LLC, where 

a part-time county and municipal court 

judge has retired from the firm and from 

practicing law in the district in which he 

or she is a judge, but is still practicing 

federal immigration law, may the judge’s 

name be retained in the firm’s name and 

letterhead but specified as retired, or, in 

the alternative, state “practice limited to 

immigration law”?

Analysis and Conclusions
Question 1
Rule 5.5(a)(2) provides that a lawyer shall not 

practice law in a jurisdiction in which doing so 

violates the regulations of the legal profession 

in that jurisdiction. CRS § 12-5-118 provides: “A 

judge shall not have a partner acting as attorney 

or counsel in any court in his judicial district, 

county, or precinct.” The meaning and effect 

of this statutory provision is a question of law, 

which the Committee historically declines to 

address, and declines to address here.

To the extent CRS § 12-5-118 means that a 

judge may not have a partner acting as a lawyer 

in any court anywhere within the judge’s county, 

it prohibits you from acting as a lawyer in that 

county as long as you remain in a firm with the 

judge. To the extent CRS § 12-5-118 means that a 

lawyer may not practice in either a district court 

or a county court when the lawyer’s partner is a 

judge within the same district court or county 

court in which his or her partner is serving as a 

county court judge, it does not prohibit you from 

appearing as counsel in district court for that 

county. Further, you have advised the committee 

that the Colorado Supreme Court Judicial Ethics 

Advisory Board (in an unpublished opinion) had 

reached the same conclusion as to the judge 

under CRS § 12-5-118 as we reach here as to 

you under the Rules of Professional Conduct.

In Opinion 45, the Committee further con-

cluded that a lawyer whose partner is a part-time 

judge may not accept or continue employment 

with respect to any matter that has derived from 

or was incident to a matter that has or is likely to 

come before the part-time judge. While Opinion 

45 was based on the disciplinary rules, and in 

particular those rules pertaining to conflicts of 

interest and imputation of conflicts of interest, 

the Committee concludes that it remains ethi-

cally impermissible under the current Rules to 

represent a client in a matter previously pending 

before the lawyer’s partner sitting as a judge. 

See Colo. RPC 1.7(a)(2), 1.10, 1.11(d).

Question 2
Your inquiry is premised on the judge’s re-

tirement from the law firm, but you indicate 

that the judge will continue to practice federal 

immigration law presumably with the firm. Rule 

7.5(c) states: “The name of a lawyer holding a 

public office shall not be used in the name of 

a law firm, or in communications on its behalf, 

during any substantial period in which the 

lawyer is not actively and regularly practicing 

with the firm.” Provided the judge is “actively 

and regularly practicing with the firm,” the 

judge’s name may be used in the name of the 

firm. If the judge is not “actively and regularly 

practicing with the firm,” the judge’s name 

may not be used within the firm name even if 

the judge is designated as retired because the 

judge will not be retired but rather serving as a 

judge. See Colo. RPC 7.1(a)(1), 7.5(c); Va. Legal 

Ethics Op. 1376.

No. 2016-1. A lawyer may not report a client’s 
failure to pay for professional services ren-
dered to a credit reporting agency absent the 
client’s informed consent, which would be 
difficult, if not impossible, to obtain.

Facts
The inquirer states that his law firm has a num-

ber of clients who have outstanding bills for 
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services rendered. The firm has attempted to 

collect these past-due amounts through letters, 

telephone calls, and offers of payment plans, 

with limited success.

Issue
You have inquired as to whether the firm may 

ethically report the delinquent clients to credit 

reporting agencies when other attempts to 

collect from the clients have failed.

Analysis and Conclusions
The Committee concludes that a lawyer may not 

disclose information about present or former 

clients to a credit reporting agency without the 

fully informed consent of the client. 

A lawyer’s ethical obligation with respect 

to maintaining the confidentiality of client 

information is governed by Colo. RPC 1.6. 

Rule 1.6(a) states that a lawyer “shall not reveal 

information relating to the representation of a 

client unless the client gives informed consent, 

the disclosure is impliedly authorized in order 

to carry out the representation, or the disclosure 

is permitted by [the exceptions set forth in Rule 

1.6(b)].” Comment [3] further states that this 

confidentiality obligation “applies not only to 

matters communicated in confidence by the 

client but also to all information relating to the 

representation, whatever its source.” 

The Committee concludes that information 

regarding the client’s payment or nonpayment 

of invoices is information “relating to the repre-

sentation” of the client and therefore constitutes 

confidential information for purposes of Rule 

1.6. The question then becomes whether the rule 

permits a lawyer to disclose that information. 

Disclosure of a client’s delinquency to a credit 

reporting agency is not “impliedly authorized 

in order to carry out the representation.” Ac-

cordingly, Rule 1.6(a) only permits disclosure 

if either the client gives informed consent or 

the disclosure is permitted by one of the Rule 

1.6(b) exceptions. 

The only Rule 1.6(b) exception that might 

arguably apply to this situation is 1.6(b)(6), 

which states in pertinent part that a lawyer may 

reveal information relating to the representation 

of a client to the extent the lawyer reasonably 

believes the disclosure is necessary “to establish 

a claim or defense on behalf of the lawyer in a 

controversy between the lawyer and the client[.]” 

Comment [11] further notes that “[a] lawyer 

entitled to a fee is permitted by paragraph (b)

(6) to prove the services rendered in an action to 

collect it. . . .” Comment [14] cautions, however, 

that “[i]n any case, a disclosure adverse to 

the client’s interest should be no greater than 

the lawyer reasonably believes necessary to 

accomplish the purpose.” 
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The Committee concludes that the Rule 

1.6(b)(6) exception does not permit you to 

report delinquent clients to credit reporting 

agencies. Our conclusion is guided by the 

distinction between undertaking direct efforts 

to collect from a delinquent client (for example, 

by bringing suit or using a collection agency), 

and reporting a delinquent client to a credit 

reporting agency. Reporting a delinquent client 

to a credit reporting agency does not require 

the lawyer to “establish a claim or defense on 

behalf of the lawyer in a controversy between 

the lawyer and the client,” and does not in and 

of itself constitute collection of a debt. Although 

the reporting may create pressure on the client 

to pay the unpaid fees due to the threat of a 

negative impact on the client’s credit rating, 

this pressure comes from the coercive effect of a 

bad credit report and may be entirely unrelated 

to the merits of the claim for fees. Moreover, in 

contrast to a court proceeding, which provides 

procedural safeguards for the client, reporting a 

client to a credit reporting agency automatically 

becomes a stain on the client’s credit record 

that may exist for many years, and long after 

the lawyer’s ability to collect the fee has been 

barred by the applicable statute of limitations. 

Reporting a client thus has a punitive effect 

on the client and is beyond the permissible 

bounds of Rule 1.6. 

Although Rule 1.6(a) in theory permits a 

lawyer to obtain the client’s informed consent to 

report the client to a credit reporting agency, in 

practice there will be few circumstances in which 

a lawyer can validly obtain informed consent. 

‘“Informed consent’ denotes the agreement 

by a person to a proposed course of conduct 

after the lawyer has communicated adequate 

information and explanation about the material 

risks of and reasonably available alternatives to 

the proposed course of conduct.” Rule 1.0(e). 

“Ordinarily, this will require communication 

that includes a disclosure of the facts and 

circumstances giving rise to the situation, any 

explanation reasonably necessary to inform the 

client or other person of the material advantages 

and disadvantages of the proposed course of 

conduct and a discussion of the client’s or 

other person’s options and alternatives.” Rule 

1.0, comment [6]. The committee believes 

that informed consent under these particular 

circumstances would include an explanation 

that the lawyer is ethically precluded from 

reporting the client to a credit reporting agency 

unless the client consents.

Many other state bar associations have 

considered the issues raised in your inquiry, 

and with near uniformity, they have similarly 

concluded that lawyers may not report informa-

tion about present or former clients to a credit 

bureau without the informed consent of the 

client. E.g., Alaska Bar Ethics Op. 2000-3; State 

Bar of Ga. Formal Advisory Op. No. 07-1; S.C. 

Bar Advisory Op. 94-11; Mass. Bar Ethics Op. 

00-3; Mont. Ethics Op. 001027; N.Y. State Bar 

Ass’n Op. 684; State Bar of Mich. Op. RI-335. But 

see Fla. Bar Op. 90-2 (permitting reporting of a 

delinquent former client, but only if the debt 

is not in dispute and confidential information 

unrelated to the collection of the debt is not 

disclosed). We agree with the majority view.

No. 2017-1. What are the ethical consider-
ations in serving as a town attorney and as 
county commissioner of the county in which 
the town is located?

Facts
In your request, you state you are a town attorney 

and you are considering running for election to 

the office of county commissioner of the county 

that includes the town. 

Issues
Your inquiry concerns the implications of 

holding the dual roles simultaneously, more 

specifically, whether potential conflicts of 

interest arise from the dual roles. You have 

acknowledged needing to recuse yourself from 

any “actual or perceived conflicts between the 

Town and the County.” Finally, you identified an 

obvious conflict of interest—i.e., that the town 

contracts with the county for police protection 

by the sheriff’s office—and you stated that you 

plan to recuse yourself from that transaction. 

Analysis and Conclusions
From the outset, the Committee notes that 

you would not have two clients by being the 

town attorney and a county commissioner 

simultaneously. That is, the county would not 

be your client. Nevertheless, the Committee 

concludes that the following rules provide 

appropriate direction.

Under Rule 1.7, a “lawyer shall not repre-

sent a client if the representation involves a 

concurrent conflict of interest.” Such a conflict 

exists where (1) the representation of one client 

is directly adverse to another, or (2) there is 

“significant risk that the representation of one 

or more clients will be materially limited by 

the lawyer’s responsibilities to another client, a 

former client or a third person [,] or by a personal 

interest of the lawyer.” Colo. RPC 1.7(a)(1)–(2). 

This latter consideration will likely impact your 

continued representation of the town in your 

position as county commissioner. The limitation 

based on a “third person” would be impacted 

by your responsibilities to the county, just as 

the limitation based on “personal interests” 

would apply to your responsibilities as county 

commissioner. Continued representation would 

require diligence on your part.

A lawyer may nevertheless represent a client 

notwithstanding the existence of a concurrent 

conflict of interest, provided the following all 

occur:

1. The lawyer reasonably believes that the 

lawyer will be able to provide competent 

and diligent representation to each affected 

client.

2. The representation is not prohibited by 

law.

3. The representation does not involve the 

assertion of a claim by one client against 

another client represented by the lawyer 

in the same litigation or other proceeding 

before a tribunal.

4. Each affected client gives informed con-

sent, confirmed in writing. 

Colo. RPC 1.7(b). 

Several comments to Rule 1.7 provide useful 

guidance. Comment 3 states that a conflict of 

interest may exist “before representation is 

undertaken,” in which case the representation 

either must be declined or the lawyer must 

obtain the informed consent1 of each client as 

required under Rule 1.7(b). Comment 4 states 

that conflict can arise “after representation has 

been undertaken,” in which case the lawyer again 
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must either withdraw or obtain the informed 

consent of each client. And Comment 8 advises 

scrutinizing “the likelihood that a difference in 

interests will eventuate,” as well as that differ-

ence’s impact on the lawyer’s representation. 

Comment 28 reiterates that “a lawyer may 

not represent multiple parties to a negotiation 

whose interests are fundamentally antagonistic,” 

but suggests that such representation may be 

“permissible where the clients are generally 

aligned in interest.” See also cmt. [23] (“[C]

ommon representation of persons having 

similar interests in civil litigation is proper if 

the requirements of paragraph (b) are met.”). 

However, Comment 16 counters that some 

government agencies have limitations on the 

ability to consent to conflicts. 

 Additional rules governing conflicts of 

interest with current clients can be found in 

Colo. RPC 1.6, 1.8, 1.9, and 1.11. Collectively, 

these rules address the duties of loyalty and 

client confidentiality, including to former clients; 

require the lawyer’s continued exercise of inde-

pendent judgment; and recognize that duties 

to former clients or personal interests may limit 

the lawyer’s ability to continue representation.

 Several formal ethics opinions discuss 

conflicts of interest. CBA Comm. on Ethics, 

Formal Op. 48, “Representation of Public Body, 

Conflict of Interest” (1972) (rev. 1997) highlights 

that a “county attorney has the same ethical 

responsibilities as a public official.” And CBA 

Comm. on Ethics, Formal Op. 68, “Conflicts of 

Interest: Propriety of Multiple Representation” 

(1985) (rev. 2011) addresses scenarios of multiple 

representation, emphasizing caution in doing 

so in the strongest terms.

However, the rules, comments, and opinions 

discussed above do not end the inquiry. Addi-

tional considerations guide this inquiry. The 

first is a legal one, originating in the fiduciary 

duties owed by public officers and government 

officials, as set forth in “Standards of Conduct” 

for state government public office, CRS §§ 

24-18-101 et seq. The Committee trusts you 

are familiar with these rules and will conduct 

yourself accordingly; however, as any appli-

cation of these rules involves a legal question, 

specific application of these rules is beyond 

this Committee’s scope. 

 The Committee notes that the conflict-of-in-

terest rules under the Colo. RPC, and ethics 

opinions addressing the same, apply to you 

only as town attorney because it is only in this 

capacity that you represent a client. In contrast, 

the statute articulating your fiduciary duties 

applies to your role as county commissioner. 

Consequently, a related concern is the interplay 

between your fiduciary duties and your ethical 

obligations in representing the town while also 

performing your role as county commissioner. 

This dual relationship between the town and 

county may impact your ability to work for 

both effectively.

 For example, you will no doubt be called 

upon to allocate resources on a county-wide 

basis that may negatively impact the town or 

simply not benefit the town in a manner the 

town would prefer. Or the town may request 

that you, as town attorney, pursue a legal matter 

that would conflict with your role as county 

commissioner. The Committee further foresees 

instances where your role as county commis-

sioner will require not allocating resources in 

a manner that would directly benefit the town, 

or, in the alternative, where your role as county 

commissioner could either suggest the ability 

to award un-merited resources to the town 

or present such an opportunity where those 

resources could arguably be better allocated 

elsewhere. 

 Because these are not present conflicts 

and because the Rules do not encompass the 

appearance of impropriety as conflicts, the 

Committee does not opine on such latent issues 

that may arise. Suffice it to say, however, that 

these will trigger both your ethical and fiduciary 

responsibilities that may not be reconcilable 

while holding both offices. In this respect, 

because there are numerous situations where 

recusal could be required, informed consent by 

the town may be required. The likelihood of a 

non-waivable conflict looms large.

In addition, the nature of your personal 

interests, apart from acting as county com-

missioner, are unknown to the Committee. 

However, as county commissioner, your role 

would carry responsibilities that potentially 

could implicate both your personal interests 

and as-yet-unknown third-party interests in a 

way that your role as the town’s attorney has 

not. Similarly, your role as county commissioner 

could impact your personal interests in a way 

potentially in conflict with your responsibilities 

as the town attorney. The Committee would 

strongly caution you to exercise continuing 

diligence in acknowledging any such conflicts 

consistent with your obligations under the rules 

of professional conduct. If a conflict cannot be 

consented to, recusal would be required. See 

Restatement (Third) of the Law Government 

Lawyers, § 122. See also Colo. RPC 1.7, and 

cmts. [16], [28].

You have proposed to recuse yourself from 

transactions where your role as the town’s 

attorney would conflict with your role as county 

commissioner. Under the Colo. RPC, as well as 

prior opinions from this Committee, this is a 

prudent course of action. See, e.g., Colo. RPC 

1.7, cmt. [7]. In addition, you must stay vigilant 

as to how your role as county commissioner 

may impact both third-party interests and your 

own personal interests. Provided you exercise 

diligence and professional judgment in assessing 

potential conflicts, the Committee does not see 

a problem with your dual roles as town attorney 

and county commissioner.  

NOTE

1. “Informed consent” requires the “agreement 
by a person to a proposed course of conduct 
after the lawyer has communicated adequate 
information[.]” Colo. RPC 1.0(e).
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Colorado Supreme Court 
Rules Committees

Notice of Request for Comments
The Colorado Appellate Rules

Deadline for Comments: 
February 16, 2022 at 4 p.m.

The Colorado Supreme Court requests written 

public comments by any interested person on the 

proposed Form 1905 and Rules 1, 2, 3, 3.4, 4, 4.1, 

5, 7, 10, 21, 26, 28, 28.1, 29, 30, 32, 39.1, 41, 42, 51, 

52, 53, and 55 of The Colorado Appellate Rules. 

Public comments may be submitted in letter 

format addressed as follows: Colorado Supreme 

Court, 2 E. 14th Avenue, Denver, CO 80202. If 

submitting a public comment by email, please 

attach your submission as a separate document 

to your email in Word or PDF format and email 

to: supremecourtrules@judicial.state.co.us.

Comments must be received no later 

than 4:00 p.m. on February 16, 2022. Written 

comments will be posted on the Colorado 

Supreme Court’s website at the URL listed below.

By the Court:
Richard L. Gabriel

Justice, Colorado Supreme Court

The proposed amendments can be found on 

the Court’s website at https://www.courts.state.

co.us/Courts/Supreme_Court/Rule_Changes.

cfm

Rule Change 2021(23) 
Rules Governing Admission to the 

Practice of Law in Colorado

Appendix to Rule 201 
[Repealed]

Rule 203.4. Applications for Admission by 
Colorado Bar Examination

(1) [NO CHANGE] 

(2) Colorado bar examination applications must 

be received on or before the first day of Novem-

ber preceding the February bar examination; 

or on or before the first day of April preceding 

the July bar examination; or at such other times 

as may be designated by the Supreme Court. 

(3) By the time of the examination, Colorado 

bar examination applicants must have received: 

(a) a J.D. or LL.B. degree from a law school 

approved by the Council of the Section of Legal 

Education and Admissions to the Bar of the 

American Bar Association; or 

(b) a J.D. or LL.B. degree from a state-accredited 

law school, provided that such applicant shall 

have been admitted in another jurisdiction of 

the United States and shall have been primarily 

engaged in the active practice of law, as defined 

by C.R.C.P. 203.2, for three of the five years 

immediately preceding application for bar 

examination admission in Colorado. 

(4) An applicant who receives an LL.B., J.D., 

or equivalent degree from a school of higher 

education in a nation other than the United 

States can be exempt from the requirements 

of section (3) in this rule provided that such 

applicant meets all of the requirements of at least 

one of the following three eligibility categories: 

(a) the applicant: 
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(i) has completed a course of study at a foreign 

law school that is accredited in the jurisdiction 

where it is located, and the course of study is 

based on the principles of English common 

law and substantially equivalent in duration 

to a J.D. legal education program provided by 

an ABA-accredited or state-accredited U.S. 

law school; 

(ii) is authorized to practice law in a foreign 

jurisdiction or another U.S. jurisdiction and 

is in good standing in all jurisdictions where 

admitted or authorized to practice; and 

(iii) has been actively and substantially engaged 

in the lawful practice of law for at least three of 

the last five years as defined by C.R.C.P. 203.2 

immediately preceding the applicant’s most 

recent application; or 

(b) the applicant: 

(i) has completed a course of study at a foreign 

law school that is accredited in the jurisdiction 

where it is located, and the course of study is 

based on the principles of English common 

law and substantially equivalent in duration to 

a J.D. legal education program provided by an 

ABA-accredited U.S. law school; and 

(ii) has completed an LL.M. degree that meets 

the curricular requirements of section (6) of this 

rule at an ABA-accredited U.S. law school; or 

(c) the applicant: 

(i) has completed a course of study at a foreign 

law school that is accredited in the jurisdiction 

where it is located, and the course of study is 

not based on the principles of English common 

law, but is substantially equivalent in duration 

to a J.D. legal education program provided by 

an ABA-accredited U.S. law school; and 

(ii) is authorized to practice law in a foreign 

jurisdiction or in another U.S. jurisdiction and 

is in good standing in all jurisdictions where 

admitted or authorized to practice; and 

(iii) has completed an LLM degree that meets 

the curricular requirements of section (6) of 

this rule at an ABA-accredited U.S. law school. 

(5) A J.D. degree or an equivalent professional 

law degree completed at a foreign law school 

that is earned primarily through online courses 

or other distance-learning programs that do 

not meet the distance learning requirements of 

the ABA Standards for Approval of Law Schools 

does not satisfy the requirements of this rule. 

(6) An LLM degree satisfies eligibility require-

ments of this rule specific to LLM degrees when 

the course of study for which the degree is award-

ed meets each of the following requirements: 

(a) the program must consist of minimum of 24 

semester hours of credit—or the equivalent, if 

the law school is on an academic schedule other 

than a conventional semester system—which 

must consist of courses in substantive and 

procedural law or professional skills. Courses 
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completed online or by other distance-learning 

programs that do not meet the ABA Standards for 

Approval of Law Schools will not count toward 

the required minimum 24 semester hours of 

credit required by this rule; 

(b) the program must require at least 700 minutes 

of instruction time, exclusive of examination 

time, for the granting of one semester of credit; 

(c) the program must include a period of 

instruction consisting of no fewer than two 

semesters of at least 13 calendar weeks each, 

or the equivalent, exclusive of reading periods, 

examinations, and breaks; 

(d) the program must not be completed exclu-

sively during summer semesters, but a maximum 

of four semester hours of credit may be earned 

in courses completed during summer semesters; 

(e) the program must be completed within 24 

months of matriculation; 

(f ) all coursework for the program must be 

completed through an ABA-accredited law 

school in the United States; 

(g) the program must include: 

(i) at least two semester hours of credit in 

professional responsibility; 

(ii) at least two semester hours of credit in legal 

research, writing, and analysis, which may not be 

satisfied by a research-and-writing requirement 

in a substantive law course; 

(iii) at least two semester hours of credit in 

a course designed to introduce students to 

distinctive aspects and fundamental principles 

of United States law, which may be satisfied by 

an introductory course in the American legal 

system or a course in United States constitutional 

law, civil procedure, or contract law—additional 

credit hours earned in a course that meets the 

requirements of this subparagraph may be 

applied towards the requirements of subpara-

graph (iv); and 

(iv) at least six semester hours of credit in 

subjects tested on the Uniform Bar Examination. 

(7) All Colorado bar examination applicants 

must pay the required application fee. 

(8) All successful Colorado bar examination 

applicants must pass the Multi-State Profes-

sional Responsibility Examination (MPRE). 

For applicants licensed in another jurisdiction 

of the United States and engaged in the active 

practice of law for 15 or more years without any 

public discipline at the time of application, a 

passing score previously accepted by another 

jurisdiction of the United States will be accepted 

for admission in Colorado without regard to 

when that passing score was achieved. For 

other applicants who are licensed in another 

jurisdiction of the United States a passing score 

will be valid if it was achieved at an examination 

taken not more than five years before acceptance 

of the application for admission in Colorado. 

For applicants who are not licensed in another 

jurisdiction of the United States, a passing score 

will be valid if it was achieved at an examination 

taken not more than two years before acceptance 

of the application for admission in Colorado. 

The Supreme Court shall review and determine 

the passing score for the MPRE for admission 

in Colorado. 

(9) Professionalism Course. All successful 

Colorado bar examination applicants must 

complete the course on professionalism, as 

described in C.R.C.P. 203.1(8), prior to and as a 

condition of admission. Credit for completion 

of the professionalism course will be valid for 

eighteen months following completion of the 

course. 

(10) Any unsuccessful applicant may, upon 

request, obtain a copy of the applicant’s answers 

to the essay portions of the examination. Such 

request shall be made on a form furnished by 

the Office of Attorney Admissions. This rule does 

not permit applicants to obtain any materials 

other than the applicant’s written essay answers. 

Amended and Adopted by the Court, En Banc, 
December 8, 2021, effective immediately. 

By the Court: 
Monica M. Márquez 

Justice, Colorado Supreme Court

Rule Change 2021(24) 
The Colorado Appellate Rules

Rule 51.1. Exhaustion of State Remedies 
Requirement in Criminal Cases

(a) Exhaustion of Remedies. In all appeals from 

criminal convictions or post conviction relief 

matters from or after July 1, 1974, a litigant 

is not required to petition for rehearing and 

certiorari following an adverse decision of the 

intermediate appellate court in order to be 

deemed to have exhausted all available state 

remedies respecting a claim of error. Rather, the 

litigant will have exhausted all available state 

remedies when a claim has been presented to 

the intermediate appellate court or the supreme 

court and relief has been denied, or when relief 

has been denied in the intermediate appellate 

court and the time for petitioning for certiorari 

review has expired. 

(b) [NO CHANGE]

Amended and Adopted by the Court, En Banc, 
December 16, 2021, effective immediately. 

By the Court: 
Richard L. Gabriel 

Justice, Colorado Supreme Court

Rule Change 2021(25) 
Rules Governing Lawyer Discipline 

and Disability Proceedings, Protective 
Appointment of Counsel, Continuing 

Legal and Judicial Education, 
Attorneys’ Fund for Client Protection, 

and Lawyer Assistance Programs

Rule 255. Colorado Attorney 
Mentoring Program

(1) [NO CHANGE] 

(2)(a)–(g) [NO CHANGE] 

(h) Oversight of CAMP-approved mentoring 

programs to ensure compliance with CAMP 

protocols, policies and procedures; 

(i) Maintenance and amendment of policies and 

procedures guiding CAMP-approved mentoring 

programs; and 

(j) Administration and oversight of the Legal 

Entrepreneurs for Justice mentorship and 

training program for socially conscious so-

lo-practitioners. 

(3)–(5) [NO CHANGE] 

(6) Legal Entrepreneurs for Justice Program 

General Fee Provisions 

(a) Fees. All attorneys accepted into the Legal 

Entrepreneurs for Justice program shall be 

subject to a program fee fixed by the Supreme 

Court. Such fee will be published annually on 

the Colorado Attorney Mentoring Program 
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web page. As necessary to defray the costs of 

administering the program, the CAMP Director 

will seek periodic increases to the program fees 

for new program participants. 

(b) Collection of Fees. The program fees shall be 

collected by the CAMP Director who shall send 

and receive, or cause to be sent and received, 

the notices and fees pursuant to a fee collection 

schedule that will be published annually on 

the Colorado Attorney Mentoring Program’s 

web page. 

Within 21 days after the receipt of each fee 

in accordance with the fee schedule above, 

receipt thereof shall be acknowledged on a form 

prescribed by the CAMP Director. 

(c) Delinquency. Any attorney accepted into 

the Legal Entrepreneurs for Justice program 

who fails to timely pay the fee required under 

subparagraph (b) above shall be removed from 

the program at the discretion of the CAMP 

Director, provided a notice of delinquency has 

been issued by the CAMP Director and mailed 

by certified mail to the attorney addressed to 

the attorney’s last known mailing address at 

least 28 days prior to such removal, unless an 

excuse has been granted on grounds of financial 

hardship. The CAMP Director may institute 

civil action to collect unpaid balances and all 

costs associated with the collection of unpaid 

balances, including without limitation, the costs 

of a debt collector, costs of court, and attorney’s 

fees, will be the responsibility of the attorney. 

(d) Application of Fees. The entire portion of 

the program fee collected shall be used only 

for the administration of the Colorado Attorney 

Mentoring Program. 

Amended and Adopted by the Court, En Banc, 
December 16, 2021, effective immediately. 

By the Court: 
Monica M. Márquez 

Justice, Colorado Supreme Court 

Colorado lawyer assistanCe Program

The Colorado Lawyer Assistance Program (COLAP) is an independent and 
confidential program exclusively for judges, lawyers, and law students. 
Established by Colorado Supreme Court Rule 254, COLAP provides assistance with 
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No. 21-4007. Reznik v. inContact, Inc. 
12/1/2021. D.Utah. Judge Kelly. Title VII Re-

taliation—Motion to Dismiss for Failure to State 

a Claim—Subjective Good Faith Belief—Ob-

jectively Reasonable Belief—Test for Objective 

Reasonableness. 

Plaintiff worked as director of project 

management for defendant inContact, Inc., a 

corporation providing cloud-based services to 

companies using call centers. Plaintiff received 

complaints from two native Filipino employees 

working in the company’s Philippines office. 

They claimed their manager, who worked in 

the same Salt Lake County facility as plaintiff, 

repeatedly subjected them and other native 

Filipino employees to racial slurs in the work-

place. Plaintiff relayed these comments to her 

immediate supervisor and to human resources 

personnel. A few weeks later, plaintiff’s employ-

ment was terminated.

Plaintiff exhausted her administrative rem-

edies and filed a Title VII complaint alleging 

Summaries of 
Selected Opinions

unlawful retaliation. The district court granted 

defendant’s motion to dismiss, concluding that 

plaintiff did not show an objectively reason-

able belief that the conduct she opposed was 

unlawful under Title VII. 

Plaintiff argued on appeal that Title VII’s 

anti-retaliation provision bars an employer 

from discriminating against an individual 

who has opposed an employment practice 

deemed unlawful under the statute. To state a 

prima facie case of retaliation, a plaintiff must 

plausibly allege that (1) he or she engaged in 

protected opposition to discrimination, (2) a 

reasonable employee would have found the 

challenged action materially adverse, and (3) a 

causal connection existed between the protected 

activity and the materially adverse action. 

To decide the issue in this case—i.e., whether 

plaintiff satisfied the first element by show-

ing an objectively reasonable belief that she 

opposed discriminatory conduct—the Tenth 

Circuit adopted an objective reasonableness 

inquiry that considers the law against what a 

reasonable employee would believe. This test 

requires looking beyond the substantive law 

to considering what a reasonable employee 

would understand about the law and believe 

in the same or similar circumstances. 

Here, the substantive law provides that dis-

crimination against aliens working for American 

companies in a foreign country is not unlawful 

under Title VII. However, a reasonable employee 

likely knows that discrimination based on race 

and/or national origin is unlawful but is unaware 

of this statutory exception. Therefore, under 

these circumstances, a reasonable employee 

could believe that the supervisor’s conduct 

constituted racial and/or national origin dis-

crimination that violated the law. Based on 

the complaint’s allegations, plaintiff held an 

objectively reasonable belief that the conduct 

at issue violated Title VII. 

The order was reversed and the case was 

remanded for further proceedings.

No. 18-1366. United States v. Muhtorov. 
12/8/2021. D.Colo. Judge Matheson. Federal 

Intelligence Surveillance Act—§ 702 Warrantless 

Surveillance—Fourth Amendment—Sepa-

ration of Powers—Discovery and Disclosure 
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Requirements with Classified Information—Sixth 

Amendment Right to Speedy Trial.

Defendant arrived in the United States in 

2007 as a political refugee from Uzbekistan. 

He became a legal permanent resident and 

befriended Jumaev, a fellow Uzbekistan refugee, 

in 2009. Sometime thereafter, defendant and 

Jumaev became interested in the Islamic Jihad 

Union (IJU), a State Department-designated 

foreign terrorist organization with ties to 

al-Qaeda.

The government learned of defendant’s 

connection to the IJU through incidental 

information it collected through warrantless 

surveillance conducted under § 702 of the 

Foreign Intelligence Surveillance Amendments 

Act of 2008 (§ 702) on a non-US individual 

living abroad. The government relied on those 

communications to support applications to 

monitor defendant’s communications under 

the Foreign Intelligence Surveillance Act of 1978 

(FISA). After obtaining approval under FISA, 

the government intercepted emails between 

defendant and an administrator of the IJU’s 

website in which defendant expressed his 

support of and allegiance to the organization 

and stated his intention to purchase satellite 

equipment and send money to the IJU. The gov-

ernment also obtained emails and thousands 

of recordings between defendant and Jumaev 

regarding the IJU in which they discussed 

joining the jihadist movement and providing 

it with financial support and going to Turkey 

to study at a madrassa. Defendant later told 

an FBI informant that he planned to travel to 

Turkey and join the IJU.

In January 2012, FBI agents arrested defen-

dant at a Chicago airport as he was preparing 

to fly to Turkey on a one-way ticket. His phone 

contained instructions on how to make explo-

sive devices and graphic images of jihadists 

beheading captured men. Defendant was 

charged with conspiring to provide, providing, 

and attempting to provide material support to a 

designated foreign terrorist organization, as well 

as providing and attempting to provide material 

support to the IJU. During the pretrial period, 

defendant sought, unsuccessfully, to suppress 

evidence derived from the § 702 surveillance. 

Defendant remained in custody until his trial 

began in May 2018. He was convicted in June 

2018 and sentenced to 11 years of incarceration 

but was released from prison in June 2021. 

Defendant argued on appeal that the 

collection of communications under § 702 

violated the Fourth Amendment and the fruit 

of the poisonous tree doctrine. However, the 

government did not need a warrant for the 

incidental collection of defendant’s commu-

nications during the § 702 surveillance of the 

foreign target located abroad, and the § 702 

surveillance was reasonable under the Fourth 

Amendment.

Defendant also argued that § 702 violates 

Article III of the Constitution and separation 

of powers. Under § 702, the Foreign Intel-

ligence Surveillance Court (FISC) does not 

issue individualized warrants; instead, it ap-

proves procedures in advance under which 

the government conducts warrantless foreign 

intelligence surveillance. While the FISC’s role 

is novel, § 702 complies with Article III of the 

Constitution and the separation of powers. 

Defendant also contended that the district 

court should have granted him access to classi-

fied applications and documents that supported 

the § 702 and FISA surveillance. Here, the court 

carefully complied with FISA in determining the 

materials that could be disclosed, and defendant 

did not demonstrate that due process required 

disclosure of the classified materials. Therefore, 

the district court did not err.

Defendant further contended that the district 

court should have required the government to 

provide notice of the surveillance techniques 

it used and the evidence collected using the 

techniques. However, defendant did not pro-

vide any authority requiring the government 

to disclose its surveillance techniques, and 

the government complied with its discovery 
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obligations to produce evidence derived from 

the investigation.

Lastly, defendant argued that his Sixth 

Amendment speedy trial right was violated 

because nearly six-and-a-half years elapsed 

from his arrest to his conviction. Here, the 

lengthy pretrial incarceration was primarily due 

to defendant’s requests for broad discovery; the 

time and resources consumed in translating 

voluminous materials from Russian, Uzbek, and 

Tajik; and the district court’s need to comply 

with the Classified Information Procedures Act 

and manage the dissemination of classified 

information. Those circumstances justified the 

length of the pretrial period.

The convictions and judgment were affirmed. 

No. 17-1192. Kerr v. Polis. 12/13/2021. D.Colo. 

Judge Tymkovich. Colorado Taxpayer Bill of 

Rights—US Constitution’s Guarantee Clause—

Colorado Enabling Act—Fed. R. Civ. P. 12(b)

(1)—Fed. R. Civ. P. 12(b)(6).

Plaintiffs consist largely of school districts 

and other political subdivisions that filed suit 

in 2011 alleging that the requirement of voter 

approval for tax increases under the Colorado 

Taxpayer Bill of Rights (TABOR) deprives them 

of a Republican Form of Government protected 

by the US Constitution (Guarantee Clause) and 

Colorado’s statehood Enabling Act. 

Following years of litigation and a series of 

district and appellate court rulings, the governor 

moved to dismiss the complaint for lack of 

subject matter jurisdiction under Fed. R. Civ. P. 

12(b)(1). The district court granted the motion, 

concluding that neither the Guarantee Clause 

nor the Enabling Act authorized the political 

subdivisions to sue the state. A panel of the Tenth 

Circuit rejected that conclusion, determining 

that plaintiffs met the requirements for political 

subdivision standing. The governor petitioned 

for rehearing en banc. The Tenth Circuit granted 

the petition and asked the parties to specifically 

brief “whether political subdivision standing is 

a jurisdictional limitation and what political 

subdivision standing requires.” 

The Tenth Circuit first determined that the 

political subdivisions satisfied the constitutional 

standing requirements because they alleged 

a cognizable injury in fact by incurring costs 

necessary to present matters to voters for their 

decisions. However, the Tenth Circuit further 

determined that the limit on claims brought by 

political subdivisions has nothing to do with 

jurisdiction but rather goes to the merits of a 

plaintiff’s claims (i.e., whether a plaintiff has 

stated a claim on which relief can be granted). 

The question is thus whether the political 

subdivision has a cause of action.

The Tenth Circuit articulated a two-step 

process for answering that question. First, 

the court must assess whether the political 

subdivision’s alleged cause of action rests on a 

substantive constitutional provision. If it does, 

the claim cannot proceed because substantive 

constitutional claims by a political subdivision 

against its parent state cannot stand. Second, 

if the political subdivision brings its suit under 

a federal statute, the court must determine 

whether Congress specifically intended to create 

a cause of action for political subdivisions. 

Because the political subdivision limitation 

goes to the merits, the Tenth Circuit converted 

the governor’s Rule 12(b)(1) motion to a motion 

to dismiss under Rule 12(b)(6) and concluded 

that (1) the Guarantee Clause does not confer 

a right on political subdivisions that they can 

enforce against their parent states, and (2) 

the Enabling Act, which states that Colorado’s 

“constitution shall be in republican form,” does 

not specify for whom the protection is intended 

or indicate that a republican government is a 

right intrinsic to being a political subdivision. 

Accordingly, plaintiffs failed to state a claim on 

which relief can be granted. 

The dismissal of plaintiffs’ complaint was 

affirmed under Rule 12(b)(6). 

No. 20-2157. United States v. Benally. 
12/13/2021. D.N.M. Judge Briscoe. Involuntary 

Manslaughter in Indian Country—Mandatory 

Victim’s Restitution Act—Victim and Witness 

Protection Act—Plain Error Review.

Defendant was responsible for a head-on 

car crash within the Acoma Pueblo Indian 

Reservation that resulted in the death of her 

boyfriend and passenger, L.C., and severe 

injuries to the other driver, J.G. Defendant 

admitted to consuming numerous drinks before 

the crash. She was charged with involuntary 

manslaughter in Indian Country and assault 

resulting in serious bodily injury. Under the 

terms of a plea agreement, defendant agreed 

to plead guilty to involuntary manslaughter in 

exchange for the dismissal of the assault charge.

The plea agreement provided for restitution 

under the Mandatory Victim’s Restitution Act 

(MVRA). While the parties acknowledged in their 

plea agreement that involuntary manslaughter 

in Indian Country is not an offense designated in 

and directly subject to the MVRA, they expressly 

agreed that the district court should apply the 

MVRA in sentencing defendant. The presentence 

investigation report (PSR) noted that L.C.’s 

mother sought $779.70 in restitution for trips 

to collect his belongings from defendant’s 

apartment, and J.G. would be seeking more 

than $27,000 relating to medical costs and lost 

work. Defendant objected to the PSR. Following 

a hearing, the district court ordered restitution 

of $515.20 to L.C.’s mother and $5,424 to J.G. 

for the loss of his vehicle and $4,216 for his 

medical expenses. 

On appeal, defendant argued that J.G. was 

neither a victim of the “offense of conviction” 

as the term is defined in the MVRA, nor listed 

in the plea agreement as a person entitled to 

restitution. After the appeal was filed, the US 

Supreme Court issued its decision in Borden 

v. United States, 593 U.S. __ (2021). In light of 

that decision, defendant filed a supplemental 

brief arguing that the district court lacked the 

authority to grant restitution under the MVRA 

at all, and instead could only grant restitution 

under the Victim and Witness Protection Act 

(VWPA). 

In Borden, the US Supreme Court held that a 

criminal offense with a mens rea of recklessness 

does not qualify as a violent felony for purposes 

of the Armed Career Criminals Act. Because the 

MVRA incorporates the federal criminal code’s 

definition of crime of violence, the Borden 

decision effectively means that the MVRA does 

not apply to any criminal offense that has a mens 

rea of recklessness. Applying the plain error test, 

the Tenth Circuit first held that in light of Borden 

and its impact on the MVRA, the district court 

erred in ordering restitution under the MVRA. 

However, the error did not affect defendant’s 

substantial rights because the district court 
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possessed discretionary authority to impose 

restitution under the VWPA, which defines 

“victim” in the same manner and employs 

the same causation standard as the MVRA. 

Accordingly, the district court’s restitution 

ruling did not constitute plain error.

The judgment was affirmed.

No. 20-2106. United States v. Fernandez. 
12/17/2021. D.N.M. Judge Hartz. Sufficiency of 

the Evidence—Fourth Amendment Search and 

Seizure—Waiver of Argument—Abandonment 

of Property—Agency—Due Process.

Defendant was a passenger on a Greyhound 

bus that stopped at a bus terminal for a lay-

over. During the layover, Drug Enforcement 

Administration (DEA) Agent Perry conducted 

a routine search for signs of drug trafficking, 

which included talking to passengers. Agent 

Perry approached defendant, who was wearing 

a distinctive black hat and had a black duffel 

bag at his feet. Defendant voluntarily spoke 

with Agent Perry and consented to a pat-down 

search of his person and bag, which revealed 

no contraband. 

Three days later, Agent Perry was examining 

luggage stored inside another bus during a 

layover at the same terminal and noticed a 

large black duffel bag in an overhead com-

partment near the rear of the bus. The bag felt 

very heavy and had no name tag, and the agent 

surmised that it contained narcotics. Agent 

Perry approached each reboarding passenger 

in attempt to find out who owned the duffel bag. 

When defendant boarded, another DEA agent 

noticed he looked panicked. Defendant sat in 

the middle of the bus, physically distancing 

himself from the bag by sitting several rows away 

from it, even though there were few passengers 

on the bus. Defendant constantly looked at 

Agent Perry to observe his interactions with 

other passengers, and then left his seat for the 

lavatory and peeked out several times. When 

questioned by Agent Perry, defendant initially 

denied having any luggage on the bus, but he 

later stated that the bag was his and asked if 

the agent wanted to check it out. Agent Perry 

opened the bag and discovered a package of 

illegal drugs. As he was arrested, defendant 

denied it was his bag. 

Defendant was indicted on one count of 

possession of methamphetamine with intent 

to distribute. He moved to suppress evidence 

from the bag and subpoenaed recordings from 

Greyhound surveillance cameras to support the 

suppression motion. Greyhound responded 

with recordings from a few cameras and stat-

ed that no video was available from several 

other cameras. Defendant moved to hold the 

government responsible for destruction of the 

video surveillance footage on the ground that 

Greyhound was acting as a government agent 

with respect to its handling of the surveillance 

cameras and video recordings. The district 

court conducted evidentiary hearings on both 

the agency issue and the motion to suppress. 

It ruled that Greyhound was not acting as 

an agent of the government and denied the 

motion to suppress. Defendant was convicted 

and sentenced to 180 months’ imprisonment. 

Defendant argued on appeal that his 

conviction should be overturned because 

there was insufficient evidence of his guilt. 

A conviction may be reversed for insufficient 

evidence only when no reasonable jury could 

find the defendant guilty beyond a reasonable 

doubt. Here, defendant’s behavior when he 

reboarded the bus, his admission that the bag 

was his, the fact that the bag contained medical 

paperwork bearing his name, and the distinctive 

black hat that Agent Perry recognized as the 

one defendant had on during their previous 

encounter, constituted strong evidence of guilt. 

Defendant also argued that the district court 

erred in denying his motion to suppress because 

the evidence was seized in violation of the Fourth 

Amendment. However, defendant failed to 

raise his argument about how agents handled 

the bag before passengers reboarded in district 

court, so it was waived. Further, Agent Perry 

did not violate defendant’s Fourth Amendment 

rights because defendant abandoned the bag 

by affirmatively disclaiming ownership of it.

Defendant further contended that he was 

denied due process because the government 

was responsible for the destruction of or failure 

to preserve potentially exculpatory video. How-

ever, testimony established that the DEA had 

nothing to do with how Greyhound operated 

or maintained its video surveillance system, so 

the government was not responsible. Further, 

defendant raised no legitimate complaint 

about the district court’s refusal to conduct 

an in-camera hearing. Accordingly, defendant 

was not denied due process, and the district 

court did not err. 

The conviction was affirmed. 

No. 21-1040. Hall v. Allstate Fire and Casu-
alty Insurance Co. 12/17/2021. D.Colo. Judge 

Kelly. Underinsured Motorist Claim—Bad-

Faith Claim—Summary Judgment—Failure to 

Cooperate Affirmative Defense—Material and 

Substantive Disadvantage Requirement.

Plaintiff was injured in a car accident caused 

by an underinsured motorist who carried 

$25,000 in liability insurance coverage. Plaintiff’s 

insurance carrier, Allstate Fire and Casualty In-

surance Co. (Allstate), gave plaintiff permission 

to settle with the underinsured motorist for the 

$25,000 limit. Plaintiff’s counsel then submitted 

a request for underinsured motorist (UIM) 

benefits to Allstate. The request included a list of 

medical expenses totaling over $27,000. A claims 

adjuster reviewed the expenses, determined 

that the reasonable amount was $25,011.68, 

and sent payment for $11.68 with a letter that 

stated the adjuster would be in contact with 

counsel to resolve the remaining components 

of plaintiff’s claim. 

The adjuster attempted to contact plaintiff’s 

counsel a number of times but did not receive 

a response. Then, without prior notice, plaintiff 

filed suit against defendant for breach of con-

tract, statutory unreasonable delay or denial of 

payment of benefits, and common law bad faith. 

During discovery, plaintiff disclosed that he had 

received further treatment during the time the 

adjuster was trying to contact him. Defendant 

filed a motion for summary judgment based on 

the affirmative defense of failure to cooperate. 

The court found that plaintiff’s failure to respond 

to repeated requests for information constituted 

a failure to cooperate and defendant suffered 

a material and substantive disadvantage by 

having to defend the case without the ability to 

properly investigate the claim. The court granted 

summary judgment to defendant on all claims. 

Plaintiff argued on appeal that the district 

court erred in concluding that Allstate had 
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demonstrated substantial and material prejudice 

to support the failure to cooperate defense 

for the breach of contract claim. An insured 

may forfeit the right to recover by failing to 

cooperate in violation of an insurance policy 

provision. An insurer asserting the failure to 

cooperate affirmative defense must show that 

(1) the insured failed to cooperate with the 

insurer in a material and substantive respect, 

and (2) this failure to cooperate materially and 

substantively disadvantaged the insurer. As to 

the first element, plaintiff failed to answer any of 

Allstate’s requests for additional information, so 

he violated his contractual duty to provide All-

state information. As to the second element, the 

standard to establish a material and substantial 

disadvantage is whether an insured’s conduct 

prevented a reasonable investigation under the 

circumstances. Here, plaintiff’s failure to respond 

prevented Allstate from conducting a reasonable 

investigation into his claim. Further, Allstate 

suffered a material and substantial disadvantage 

because plaintiff’s failure to cooperate forced 

it to defend a bad faith lawsuit. Therefore, the 

district court correctly concluded that plaintiff’s 

failure to cooperate resulted in a material and 

substantial disadvantage to Allstate.

Plaintiff also challenged the grant of summa-

ry judgment on the bad faith claim. A bad faith 

claim must fail if coverage was properly denied 

and the plaintiff’s only claimed damages flowed 

from that denial. Because the district court 

found that Allstate properly denied coverage 

through its failure to cooperate defense, it 

properly granted summary judgment on the 

bad faith claim.

The order granting summary judgment was 

affirmed. 
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December 2, 2021
2021 COA 143. No. 20CA0002. Dream Find-
ers Homes LLC v. Weyerhaeuser NR Co. 
Contracts—Warranty—Negligence—Negligent 

Misrepresentation—Fraudulent Concealment—

Economic Loss Rule—Colorado Consumer 

Protection Act.

Defendant Weyerhaeuser NR Company 

(Weyerhaeuser) designs, manufactures, sells, 

and distributes engineered lumber products, 

including joists with a fire-resistant coating used 

in home construction. Plaintiffs Dream Finders 

Homes LLC (Homes) and DFH Mandarin, LLC 

(Mandarin) are separate legal entities and 

subsidiaries of Dream Finders Holdings, LLC. 

Homes is a homebuilder and contractor and 

purchases housing materials, and Mandarin sells 

the houses that Homes builds. Universal Forest 

Products, Inc. is a retailer that sells construction 

materials, including products manufactured by 

Summaries of 
Published Opinions

Weyerhaeuser, to home builders in Colorado 

through its affiliate Universal Forest Products 

Lafayette, LLC (collectively, UFP.) 

UFP purchased joists from Weyerhaeuser 

under a distribution agreement. For each joists 

order that UFP placed with Weyerhaeuser, 

Weyerhaeuser sent UFP a confirmation that 

incorporated by reference Weyerhaeuser’s 

standard terms of sales. UFP entered into a 

general terms agreement with Homes under 

which Homes purchased Weyerhaeuser’s 

Generation 2 joists from UFP. Weyerhaeuser 

provided at least two warranties for its joists: 

a general warranty for all its products, which 

was included in the distribution agreement 

and in Weyerhaeuser’s standard terms of 

sales, and a stand-alone warranty (collectively, 

warranty). In December 2016, Weyerhaeuser 

sent UFP a description of, and announced it 

was transitioning to, Generation 4 (G4) joists 

with a new fire-resistant coating that included 

formaldehyde-based resin. Homes began 

purchasing Weyerhaeuser’s G4 joists from UFP 

in January 2017. 

Three months later, Weyerhaeuser began 

receiving complaints about the odor from the 

G4 joists, and in July 2017 it announced it would 

cover the costs to either remediate or replace 

affected joists. Weyerhaeuser completed the 

remediation work at its cost. The parties do not 

dispute that Weyerhaeuser paid all remediation 

costs for Homes. Despite Weyerhaeuser’s com-

pletion of the remediation work, plaintiffs filed 

suit against Weyerhaeuser alleging (1) breach 

of express warranty, (2) breach of the implied 

warranty of merchantability, (3) negligence, (4) 

negligent failure to warn, (5) negligence per se, 

(6) strict product liability, (7) violation of the 

Colorado Consumer Protection Act (CCPA), (8) 

negligent misrepresentation, and (9) fraudulent 

concealment. Weyerhaeuser filed a counter-

claim for unjust enrichment against plaintiffs, 

asserting that it was entitled to reimbursement 

of any sums it paid plaintiffs in excess of the 

cost it incurred to remediate the G4 joists in the 

houses that Homes built. The trial court granted 

Weyerhaeuser’s motion for a directed verdict 

on plaintiffs’ warranty and negligence per se 

claims. Plaintiffs later voluntarily dismissed 

their strict product liability claim. 
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In a special verdict form, the jury found in 

favor of plaintiffs on their negligence, negligent 

misrepresentation, and fraudulent concealment 

claims but found in favor of Weyerhaeuser on 

plaintiffs’ CCPA claim. The trial court entered 

judgment for $3 million to Homes and $11.65 

million to Mandarin on their negligence, 

negligent misrepresentation, and fraudulent 

concealment claims, and it entered judgment 

in their favor on the unjust enrichment coun-

terclaim. It found in favor of Weyerhaeuser on 

the CCPA, breach of express warranty, breach 

of implied warranty of merchantability, and 

negligence per se claims.

On appeal, Weyerhaeuser contended that the 

economic loss rule barred plaintiffs’ negligence, 

negligent misrepresentation, and fraudulent 

concealment claims. Here, plaintiffs received 

the remedy specified in the warranty and sought 

to recover through their claims categories of 

damages expressly excluded under the terms of 

the warranty they received from Weyerhaeuser, 

so these claims were barred by the economic 

loss rule.

On cross-appeal, plaintiffs asserted that if the 

economic loss rule applies to their negligence, 

negligent misrepresentation, and fraudulent 

concealment claims, the trial court erred by 

directing a verdict in favor of Weyerhaeuser on 

their warranty claims. Because Weyerhaeuser 

fully remediated the G4 joists at its own expense 

pursuant to the warranty, the trial court did not 

err by granting Weyerhaeuser’s directed verdict 

on plaintiffs’ warranty claims.

Plaintiffs also asserted that the trial court 

erred by denying their motion for judgment 

notwithstanding the verdict on their CCPA 

claim. Although the economic loss rule does 

not bar plaintiffs’ CCPA claim, the trial court 

did not err by denying the motion because the 

evidence supported a finding that plaintiffs 

failed to prove that Weyerhaeuser’s alleged 

misrepresentations significantly impacted 

the public.

The judgment entered against Weyerhaeuser 

on plaintiffs’ claims for negligence, negligent 

misrepresentation, and fraudulent concealment 

was reversed. The judgment entered against 

plaintiffs on their CCPA claim was affirmed. The 

order denying plaintiffs’ motion for a directed 

verdict on their warranty claims was affirmed. 

The case was remanded with instructions 

to dismiss plaintiffs’ claims for negligence, 

negligent misrepresentation, and fraudulent 

concealment with prejudice and for further 

proceedings consistent with this opinion.

2021 COA 144. No. 20CA0298. BKP, Inc. v. Kill-
mer, Lane & Newman, LLP. Class Action—Press 

Conference—Press Release—Defamation—In-

tentional Interference with Contractual Rela-

tions—Litigation Privilege—Noerr-Pennington 

Doctrine—First Amendment.

Attorney Newman and two law firms (col-

lectively, attorneys) filed a class action lawsuit 

against BKP, Inc., Ella Bliss Beauty Bar, L.L.C., 

Ella Bliss Beauty Bar 2, L.L.C., and Ella Bliss 

Beauty Bar 3, L.L.C. (collectively, employer) 

on behalf of an employee nail technician. 

The putative class members are other nail 

technicians who also worked for employer. 

Attorneys held a press conference and issued a 

press release regarding the claims in the lawsuit. 

About a year after these statements were made, 

employer sued attorneys, asserting that the 

four statements in the press conference and 

the statements in the press release amounted 

to defamation and intentional interference 

with contractual relations. The court granted 

attorneys’ CRCP 12(b)(5) motion to dismiss 

employer’s claims.

On appeal, employer argued that the trial 

court erred in dismissing its lawsuit against 

attorneys. Here, attorneys admitted in their com-

plaint that identifying other employees could be 

done through employer’s records, so they did 

not need to use the press to contact other class 

litigants. Therefore, the statements made during 

the press conference and in the press release 

were not protected by the litigation privilege. 
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Second, the Noerr-Pennington doctrine, which 

applies only to conduct aimed at influencing 

decision-making by the government, does not 

apply. While the doctrine protects statements 

made in litigation and conduct incidental to the 

prosecution of a lawsuit, the statements made 

at the press conference and in the press release 

simply publicized the lawsuit without advancing 

the nail technicians’ interests in it. Finally, 

although some of attorneys’ statements were 

opinions protected by the First Amendment, the 

First Amendment does not absolutely protect 

defamatory speech.

The trial court’s determination that some 

attorneys’ statements made at the press con-

ference were opinions protected by the First 

Amendment was affirmed. The trial court’s 

determination that some attorneys’ statements 

were protected by the Noerr-Pennington doctrine 

and the litigation privilege was reversed. The 

order dismissing the case was reversed and the 

case was remanded for further proceedings.

2021 COA 145. No. 20CA1536. In re Marriage 
of Stradtmann. Retroactive Spousal Mainte-

nance—Retroactive Child Support—Required 

Factual Findings.

Father moved out of the martial home in 

February 2019 and filed a dissolution petition 

the next month. The parties entered into a 

stipulated temporary order specifying father’s 

financial obligations to mother from July 2019 

through the date of permanent orders. A decree 

dissolving the marriage was entered in 2020 that 

ordered father to pay monthly child support 

and monthly maintenance for two years. He 

was also found to owe retroactive child support 

and maintenance for the months of February 

through June 2019.

On appeal, father argued that the district 

court erred by awarding child support and 

maintenance retroactively to February 2019 

because the court did not obtain personal 

jurisdiction over him and mother until March 

28, 2019. Mother conceded this argument. CRS 

§ 14-10-115(2)(a) allows the court to order 

child support “for a time period that occurred 

after the date of the parties’ physical separation 

or the filing of the petition or service upon 

respondent, whichever date is latest.” Here, the 

latest date was March 28, 2019, when mother 

waived service of process. Accordingly, the 

district court erred in awarding child support 

before that date.

Father similarly argued that the district 

court erred in awarding retroactive mainte-

nance beginning in February 2019. However, 

the legislature intended to impose different 

starting dates for child support and mainte-

nance awards, and the current version of the 

maintenance statute authorizes district courts 

to enter retroactive temporary maintenance 

awards for a term commencing before filing of 

the dissolution petition. Here, once the court 

acquired personal jurisdiction over the parties, 

it had authority to award mother retroactive 

temporary maintenance beginning in February 

2019. Therefore, the district court did not err.

Father also contended that the district 

court made insufficient factual findings and 

conclusions of law to support its permanent 

maintenance award. Here, the district court was 

required but failed to make factual findings on 

the federal tax implications of the maintenance 

award and the advisory guideline amount 

and term of maintenance. Further, there was 

no indication that the court considered the 

stipulated temporary order on maintenance 

and child support. 

The portion of the judgment awarding 

permanent maintenance was reversed. The 

portion of the judgment awarding retroactive 

child support was vacated and the case was 

remanded for further proceedings. The judgment 

was affirmed in all other respects. 

2021 COA 146. No. 21CA0275. City and County 
of Denver v. Industrial Claim Appeals Office. 
Workers’ Compensation—Reopening Statute.

Claimant is a deputy sheriff for the City 

and County of Denver (City) who was injured 

while remanding a defendant into custody. 

Following surgery and physical therapy, claim-

ant’s authorized treating physician placed 

him at maximum medical improvement with 

a 6% scheduled impairment of the left upper 

extremity. Claimant disagreed with the rating 

and requested a division-sponsored indepen-

dent medical examination (DIME). The DIME 

physician increased his permanent impairment 

rating to 16% scheduled impairment of the left 

upper extremity, which could be converted 

to an impairment rating of 10% of the whole 

person. The City filed a final admission of liability 

(FAL) based on the DIME findings, admitting 

to a scheduled impairment of 16% of the left 

upper extremity.

Claimant later filed two applications for hear-

ings seeking to convert the admitted scheduled 

impairment into a whole person impairment 

rating, which would entitle him to increased 

benefits, but he never took action to set the 

matter for a hearing. After six months had passed 

since claimant had taken any further action on 

his claim, the City filed a motion to close the 

claim for failure to prosecute. The director of the 

Division of Workers’ Compensation (director) 

issued a show cause order, advising claimant 

that his claim would be automatically closed 

if he failed to respond within 30 days, after 

which he could petition to reopen under the 

reopening statute, CRS § 8-43-303. Claimant and 

his counsel received copies of the motion and 

show cause order but neither timely responded, 

and the claim was closed automatically.

A few weeks later, claimant filed another 

application for a hearing. The City responded 

that the claim had been closed. Claimant moved 

for reconsideration, indicating that neither the 

City’s motion nor the show cause order was in 

his counsel’s file and claiming that a formerly 

employed legal assistant had purposely not 

given counsel the motion and show cause order. 

The director then issued an order extending the 

time claimant had to show cause, and claimant 

set the matter for hearing. At the hearing, an 

administrative law judge (ALJ) found that the 

director had the authority to modify his show 

cause order, and a panel of the Industrial Claim 

Appeals Office (Panel) upheld the ALJ’s order.

The City argued on appeal that the director 

cannot extend deadlines or take other actions 

on a closed award unless the statutory criteria 

are met. The Workers’ Compensation Act (Act) 

provides for closure of FAL issues if the claimant 

doesn’t contest the FAL and request a hearing 

within 30 days, but it expressly states that the 

closure is subject to the reopening statute. The 

reopening statute limits the grounds on which 

an award may be reopened and constrains 
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the director’s authority to reopen an award 

that had been closed automatically for failure 

to prosecute. Here, the director, the ALJ, and 

the Panel never considered whether claimant 

satisfied the reopening statute’s criteria for 

reopening the award. 

The order was set aside and the case was 

remanded to the Panel with directions to return 

it to the director or the ALJ for additional findings 

to determine whether claimant established a 

basis for reopening the award.  

December 9, 2021
2021 COA 147. No. 20CA0690. Accetta v. 
Brooks Towers Residences Condomini-
um Ass’n, Inc. Colorado Common Interest 

Ownership Act—Condominium Ownership 

Act—Attorney Fees.

Plaintiffs, the Accettas, own a unit in Brooks 

Tower, a condominium building that was created 

before July 1, 1992, the effective date of the 

Colorado Common Interest Ownership Act 

(CCIOA). Plaintiffs sued the Brooks Towers 

Residences Condominium Association, Inc. 

and named members of its board of directors 

(collectively, Association) after they discovered 

that they were paying 50% more in common 

expenses than owners of similar units in Brooks 

Tower. The district court ultimately ruled that 

Association was governed by the Condominium 

Ownership Act (COA) rather than CCIOA. 

Nevertheless, the court awarded attorney fees 

to Association under CRS § 38-33.3-123(1)(c) 

of CCIOA.

On appeal, plaintiffs argued that the district 

court erred by awarding fees under CCIOA 

despite concluding that Association’s declaration 

was governed by COA. However, CCIOA makes 

common interest communities created before 

its effective date subject to CRS § 38-33.3-123, 

the fee-shifting provision. Thus, the district 

court did not err.

Plaintiffs also argued that the attorney fees 

awarded to Association should have been 

limited to $10,000, the amount of the insurance 

deductible that Association paid. Here, even 

though Association paid only its deductible and 

its insurer covered the remaining attorney fees 

and costs, Association was entitled to recover 

all of its fees under the collateral source rule. 

Plaintiffs further contended that the district 

court erred by including in Association’s award 

the attorney fees it incurred in connection with 

its unsuccessful joinder argument. Here, the 

district court’s fees award was neither patently 

erroneous nor unsupported by the record. It 

did not abuse its discretion by determining 

that Association’s costs were reasonable in 

their totality, given that Association ultimately 

prevailed against plaintiffs on all claims.

Lastly, the Court of Appeals granted Asso-

ciation’s request for appellate attorney fees. 

The judgment was affirmed and the case 

was remanded for determination and award of 

Association’s reasonable appellate attorney fees.

December 16, 2021
2021 COA 148. No. 20CA0929. Nash v. Mike-
sell. Jurisdiction—Taxpayer Standing—US 

Immigration and Customs Enforcement—Illegal 

Immigration Reform and Immigrant Responsi-

bility Act of 1996.

Section 287(g) of the Illegal Immigration 

Reform and Immigrant Responsibility Act of 

1996 authorizes the Department of Home-

land Security (DHS) secretary to enter into 

agreements with a state or a state’s political 

subdivision that allow qualified individuals to 

perform certain immigration officer functions. 

The Teller County Sheriff’s Office (TCSO) entered 

into a § 287(g) agreement with US Immigration 

and Customs Enforcement (ICE), through a 

delegation of authority from the DHS secretary 

to ICE, that empowered TCSO personnel to 

perform immigration functions when they were 

assigned to duty at the jail. 

Plaintiffs sued the Teller County sheriff 

claiming that the § 287(g) agreement violated 

the Colorado Constitution and HB 19-1124. 

Although plaintiffs had not been detained as a 
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result of the § 287(g) agreement, they invoked 

standing as taxpaying residents of Teller County. 

The trial court concluded that plaintiffs lacked 

standing and granted the sheriff’s motion to 

dismiss.

On appeal, plaintiffs argued that the trial 

court erred in finding they did not have standing. 

Because the jail uses plaintiffs’ tax dollars, which 

are allegedly being used in an unconstitutional 

manner, plaintiffs demonstrated a clear nexus 

sufficient to confer taxpayer standing to chal-

lenge the sheriff’s § 287(g) agreement.

The order was reversed and the case was 

remanded with directions to reinstate the 

lawsuit.

2021 COA 149. No. 20CA1357. Mullen v. 
Metropolitan Casualty Insurance Co. Auto-

mobile Insurance—Uninsured/Underinsured 

Coverage—Notice.

In May 2010, Metropolitan Casualty In-

surance Co. (Metropolitan) issued a Colorado 

automobile insurance policy (policy) to Edward 

and Margaret Mullen as the named insureds. 

The policy carried liability limits of $100,000 

per person and $300,000 per accident for bodily 

injury or death, and limits of $100,000 per 

person and $300,000 per accident for uninsured/

underinsured motorist (UM/UIM) coverage. 

Metropolitan sent the Mullens a package of 

materials related to their new policy, including 

a “Colorado Uninsured Motorists Coverage 

Selection Form” (selection form). Edward 

completed and signed the selection form, 

selecting UM/UIM coverage in the amount of 

$25,000 per person and $50,000 per accident. 

Edward died in November 2010. Each year 

between 2011 and 2018, the policy was renewed 

with liability limits of $100,000/$300,000 and 

UM/UIM coverage limits of $25,000/$50,000. 

Margaret never requested an increase in her 

UM/UIM coverage.

In 2018, Margaret was in a motor vehicle 

collision with an underinsured motorist and 

suffered serious injuries. Metropolitan issued 

Margaret a $25,000 check as payment of the 

maximum UM/UIM benefits under the policy. 

Because Margaret’s damages exceeded the 

$25,000 payment, she filed the underlying 

declaratory judgment action seeking a de-

termination that the UM/UIM selection form 

Edward signed and returned to Metropolitan 

was ineffective to reduce her UM/UIM coverage. 

The district court granted Metropolitan’s motion 

for summary judgment and denied Margaret’s 

motion for summary judgment.

The question on appeal was whether Met-

ropolitan discharged its duty to notify the 

Mullins of the opportunity to purchase UM/UIM 

coverage in a manner reasonably calculated to 

permit them to make an informed decision on 

whether to purchase UM/UIM coverage higher 

than the minimum statutory liability limits of 

$25,000 per person and $50,000 per accident. 

Here, the selection form set forth an inaccurate 

statement of the law that incorrectly suggested 

that UM/UIM coverage would not be available 

if an underinsured motorist’s liability limits 

were the same as or greater than the insured’s 

UM/UIM limits. Further, the information in 

the selection form regarding available levels of 

coverage and related premiums was confusing. 

Accordingly, the district court erred by granting 

Metropolitan’s motion for summary judgment 

and denying Margaret’s motion for summary 

judgment.

The summary judgment in favor of Metropol-

itan was reversed and the case was remanded 

with directions to enter summary judgment in 

favor of Margaret.

2021 COA 150. No. 20CA1359. Stackpool v. De-
partment of Revenue. Felony Driving Under the 

Influence—Driver’s License Revocation—Early 

Reinstatement—Interlock-Restricted License.

A trooper arrested Stackpool for driving 

under the influence (DUI). The Colorado De-

partment of Revenue (department) initially 

revoked Stackpool’s driver’s license because her 

blood alcohol content exceeded 0.08. Stackpool 

applied for early reinstatement of her privilege 

to drive under the interlock statute, and the 

department issued her an interlock-restricted 

license. Stackpool subsequently pleaded guilty 

to DUI—fourth or subsequent offense, a class 4 

felony. One month later, the department sent 

Stackpool two notices stating that it had revoked 

her privilege to drive. Stackpool requested an 

administrative hearing on the department’s 

determination that she was ineligible for early 

reinstatement of her driving privilege with an 

interlock-restricted license because she had 

been convicted of a felony. The hearing officer 

held that the department did not err by revoking 

Stackpool’s driver’s license and concluded that 

in light of the revocation, he lacked authority to 

determine her eligibility for early reinstatement 

with an interlock-restricted license. Stackpool 

appealed to the district court, which affirmed 

the hearing officer’s decision.

As an initial matter on appeal, the depart-

ment asserted that Stackpool’s appeal was moot 

because, during the appeal’s pendency, the 

department issued her an interlock-restricted 

license. The Court of Appeals agreed that the 

issue was moot with respect to Stackpool. 

However, because it is an important issue 

capable of repetition yet evading review, the 

Court exercised its discretion to decide on the 

merits whether a driver convicted of felony DUI 

is entitled to seek early reinstatement of the 

privilege to drive with an interlock-restricted 

license. 

Stackpool argued that the interlock statute 

encompasses convictions for misdemeanor 

DUI and felony DUI, and therefore the hearing 

officer and district court erred in denying her 

request for early reinstatement of her privilege 

to drive with an interlock-restricted license. 

The general reference to “DUI . . . conviction” 

in the interlock statute means a felony DUI or 

a misdemeanor DUI. Accordingly, a person 

convicted of felony DUI is eligible to apply for 

early reinstatement of the driving privilege under 

the interlock statute. Therefore, the hearing 

officer and district court erred in concluding 

that Stackpool was not entitled to apply for 

reinstatement of her driving privilege under 

the interlock statute. 

The judgment was reversed.

2021 COA 151. No. 20CA1687. In re Marriage 
of Turilli. Post-Dissolution Parenting Time 

Dispute—CRS § 14-10-129.5(4)—Attorney Fees.

The parties entered into a stipulated sepa-

ration agreement that resolved the allocation of 

parental responsibilities for their children. The 

agreement provided for shared decision-making 

responsibility, gave father weekly parenting 

time, and provided for advance exchange of 
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travel itineraries seven days before traveling. The 

court incorporated the separation agreement 

into its 2015 dissolution decree. The agreement 

was never modified.

Around midnight on March 25, 2020, the 

parties texted about mother’s need to fly to 

California to care for her ailing mother and 

whether she should take the children. Father 

supported mother’s travel but did not want 

her to take the children. Nevertheless, mother 

took the children with her the next morning. 

When mother failed to return the children for 

father’s parenting time later that day, he filed an 

emergency motion under CRS § 14-10-129(4) 

asking the court to restrict mother’s parenting 

time and order her to return the children to 

Colorado. Father later withdrew his motion 

after the parties stipulated that mother would 

return the children to Colorado. Father then filed 

a CRS § 14-10-129.5 motion requesting makeup 

parenting time and an award of attorney fees, 

court costs, and expenses associated with his 

motions. Following a hearing, the court found 

that mother had violated the court orders by 

unilaterally taking the children to California. 

The court ordered makeup parenting time 

and awarded father the fees he incurred in 

connection with his CRS § 14-10-129.5 motion, 

but it declined to award attorney fees related 

to the CRS § 14-10-129(4) motion.

On appeal, mother argued that it was error 

to exclude evidence of father’s alcoholism, his 

work schedule, and his history of failing to 

exercise parenting time.  However, evidence that 

is too remote either in time or logical relation 

to a matter in dispute should not be admitted. 

Here, evidence of father’s alcohol issues at the 

time of the separation agreement six years 

earlier was remote and would not shed light on 

whether mother had violated the court order in 

2020. Similarly, evidence that father chose not 

to increase his parenting time was collateral to 

the dispute before the court. Mother offered no 

evidence of father’s more recent alcohol issues 

though the court invited her to do so. Finally, 

the court considered testimonial evidence of 

father’s work schedule at the hearing.

Mother also argued that the court failed to 

consider her significant concerns regarding 

the COVID-19 pandemic when it gave father 

makeup parenting time. However, in addition 

to considering the issues discussed above, the 

court considered the pandemic’s effects on the 

situation. Accordingly, the court did not err in 

awarding father makeup parenting time.

Mother also contended it was error to award 

attorney fees without holding a hearing on 

the reasonableness of father’s requested fees. 

Where, as here, a party requests a hearing on 

the reasonableness of attorney fees, due process 

requires that the district court hold such a 

hearing. Therefore, the district court erred.

On cross-appeal, father argued that he 

should have been awarded fees under both 

motions because they were both parenting 

time disputes. However, the fees father incurred 

for his CRS § 14-10-129(4) motion were not 

“associated with an action brought pursuant 

to” CRS § 14-10-129.5, and CRS § 14-10-129(4) 

has no provision for fees for a motion filed 

pursuant to that section.  

Lastly, the Court of Appeals granted father’s 

request for appellate attorney fees under CRS 

§ 14-10-129.5 for defending against mother’s 

appeal. 

The attorney fees award was reversed and 

the case was remanded for the court to hold a 

hearing on the reasonableness of father’s re-

quested fees and determine father’s reasonable 

appellate attorney fees. The order was affirmed 

in all other respects.

2021 COA 152. No. 21CA0381. People in 
the Interest of E.M. Indian Child Welfare 

Act—Termination of Parental Rights.

The Denver Department of Human Services 

(department) filed a dependency and neglect 

petition concerning the child. Mother indicated 

that she has Apache and Sioux heritage. The 

juvenile court decided it did not have reason to 

know the child was an Indian child but directed 

the department to exercise due diligence to 

gather additional information. The Department 

filed several affidavits of diligent efforts related 

to the Indian Child Welfare Act (ICWA) but did 

not send a notice to any tribe or to the Bureau 

of Indian Affairs as part of its investigation.

The Department moved to terminate the 

legal relationship between mother and child. 

Following a hearing, the court again decided 

it had no reason to know that the child was 

an Indian child, and therefore the case was 

not governed by ICWA. The court entered a 

judgment terminating mother’s parental rights.

On appeal, mother argued that the juvenile 

court failed to comply with ICWA because it did 

not ensure that appropriate notice was given to 

the tribes identified by her and other maternal 

relatives. A court has reason to know that a child 

is an Indian child when it receives information 

that the child’s family may have connections 

to specific tribes or ancestral groups. Here, 

the information known to the juvenile court 

indicated that the child’s maternal family 

has tribal connections to the Apache, Sioux, 

and Cherokee. Therefore, the record does not 

demonstrate ICWA compliance.

The judgment was vacated and the case 

was remanded, with instructions, for further 

proceedings. 
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December 13, 2021
2021 CO 78. No. 20SC429. LHM Corp. v. Marti-
nez. Attorney Fees—Final Judgments—Timeliness 

of Appeals. 

The Supreme Court considered whether a 

judgment is final for purposes of appeal when 

the district court has determined that a plaintiff 

who prevails on a claim under the Colorado 

Consumer Protection Act, CRS §§ 6-1-101 to 

-1214, is entitled to an attorney fees award but 

the court has not yet determined the amount of 

those fees. The Court reaffirmed the bright-line 

rule adopted in Baldwin v. Bright Mortgage 

Co., 757 P.2d 1072 (Colo. 1988), and held that a 

judgment on the merits is final for purposes of 

appeal notwithstanding an unresolved issue of 

attorney fees. In so doing, the Court overruled 

Ferrell v. Glenwood Brokers, Ltd., 848 P.2d 936 

(Colo. 1993), and the cases that followed it to 

the extent those cases deviated from Baldwin’s 

bright-line rule.

Applying the Baldwin rule here, the Court 

affirmed the Court of Appeals’ judgment dis-

missing defendant’s appeal in part as untimely, 

albeit under different reasoning.

2021 CO 79. No. 20SC790. People v. Johnson. 
Restitution—Statutory Interpretation—Common 

Law—Abatement. 

The Supreme Court considered whether the 

General Assembly abrogated the common law 

doctrine of abatement ab initio as to restitution 

orders in criminal cases. The Court held that 

the statute governing restitution requires a final 

conviction to maintain an order of restitution. 

Therefore, if a defendant dies of natural causes 

while his or her direct appeal is still pending, the 

abated conviction cannot support an obligation 

to pay restitution.

Accordingly, the Court overruled the Court 

of Appeals division’s decision in People v. Daly, 

313 P.3d 571, 578 (Colo.App. 2011), and affirmed 

the Court of Appeals’ judgment in the present 

matter.

2021 CO 80. No. 19SC631. Rudnicki v. Bianco. 
Pre-Majority Medical Expenses—Tortious Injuries 

to a Child—Common Law. 

This case required the Supreme Court to 

determine who may recover damages for the 

medical expenses that an unemancipated 

child incurs before turning 18 years old. In 

Summaries of Published Opinions

particular, the Court considered whether to 

adhere to a common law rule under which 

only a minor plaintiff’s parents may recover 

tort damages for medical expenses incurred 

by their unemancipated minor child. 

The Court concluded that the traditional 

rationales for the common law rule no longer 

apply and that the realities of today’s health-

care economy no longer support the rule’s 

retention. Accordingly, the Court abandoned 

the common law rule and concluded that 

An Affinity University Subscription gives your entire firm access to training on the 
programs your business uses every day. With over 100 courses covering more 
than 30 different products, your team will have anytime, anywhere access to the 
training they need.
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in cases involving an unemancipated minor 

child, either the child or the child’s parents 

may recover the child’s pre-majority medical 

expenses, but double recovery is not permitted. 

In light of this disposition, the Court need not 

address whether the Department of Health Care 

Policy and Financing may assert a lien in this 

case, such that an exception to the common 

law rule applies.

Accordingly, the Court reversed the judg-

ment of the division below and remanded this 

case for further proceedings consistent with 

this opinion.

December 20, 2021
2021 CO 81. No. 21SA153. In re Viburg v. 
People. Driving While Intoxicated—Repeat 

Offenders—Double Jeopardy. 

In this case, the Supreme Court answered a 

question left open in Linnebur v. People, 2020 

CO 79M, ¶ 2, 476 P.3d 734, 735 (Colo. 2020). In 

Linnebur, the Court held that prior convictions 

are an element of the crime of felony driving 

under the influence (DUI), meaning they “must 

be proved to the jury beyond a reasonable 

doubt.” But the Court declined to address 

whether double jeopardy bars retrial of a felony 

DUI charge where a defendant is convicted of 

misdemeanor DUI.

Here, the Court held that double jeopardy 

does not bar retrial because defendant was not 

previously acquitted of felony DUI. Accordingly, 

the Court discharged the rule to show cause 

and remanded the case to the trial court for 

further proceedings.

2021 CO 82. No. 21SA55. Ronquillo v. EcoClean 
Home Services, Inc. Collateral Source—Evi-

dence—Medical Finance Liens. 

The Supreme Court reviewed whether a 

medical finance company is a collateral source 

for purposes of the pre-verdict evidentiary 

component of Colorado’s collateral source rule, 

CRS § 10-1-135(10)(a). The Court held that the 

medical finance company in this case is not a 

collateral source because it did not confer a 

“benefit,” as defined in CRS § 10-1-135(2)(a), 

onto the injured party. The Court therefore 

discharged the rule to show cause and remanded 

the case for further proceedings.

2021 CO 83. No. 20SC360. Hunsaker Jr. v. 
People. Criminal Procedure—Postconviction 

Relief—Time for Filing—Correction of Illegal 

Sentence—Collateral Attack. 

In this case, the Supreme Court explained 

how Crim. P. 35(a), which allows individuals 

convicted of a criminal offense to correct an 

illegal sentence “at any time,” interacts with 

Crim. P. 35(c) and its related statute of lim-

itations, CRS § 16-5-402(1), which generally 

require criminal defendants to seek postcon-

viction review within three years of the date 

of their convictions. The Court reaffirmed its 

conclusion in Leyva v. People, 184 P.3d 48, 

50–51 (Colo. 2008), that the correction of an 

illegal sentence allows a defendant to pur-

sue an otherwise time-barred Crim. P. 35(c) 

motion. However, the Court clarified that the 

corrected sentence only allows a defendant 

to raise arguments that address how the il-

legality in their sentence potentially affected 

the original conviction. The late filing of such 

claims is permitted under CRS §16-5-402(2)

(d), which allows a defendant to pursue oth-

erwise time-barred postconviction review in 

the case of justifiable excuse and excusable 

neglect, but correction of an illegal sentence 

does not excuse the late filing of Crim. P. 35(c) 

arguments unrelated to the illegality in the 

sentence. Finally, the Court disavowed the 

notion that a conviction is never final until an 

illegal sentence is corrected and reaffirmed its 

holding in People v. Hampton, 876 P.2d 1236, 

1240 (Colo. 1994), that a conviction be-

comes final when direct appeal is exhausted.

Applying its holding to the facts of this 

case, the Court affirmed the Court of Appeals’ 

judgment that the correction of defendant’s 

sentence allows him to raise an otherwise 

time-barred collateral attack related to the 
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FROM THE COURTS   |    COLORADO SUPREME COURT

These summaries of Colorado Supreme 
Court published opinions are provided 
by the Court; the CBA cannot guarantee 
their accuracy or completeness. Both the 
summaries and full opinions are available 
on the CBA website and on the Colorado 
Judicial Branch website.

illegality in his original sentence and that 

only one of his Crim. P. 35(c) arguments is 

so related. Noting without deciding that the 

late filing of defendant’s remaining Crim. P. 

35(c) arguments may be otherwise permis-

sible under CRS § 16-5-402(2)(d), the Court 

remanded the case for further proceedings 

consistent with this opinion.

2021 CO 84. No. 20SC236. Thomas v. People. 
Resisting Arrest—When Arrest is Effected—Bodily 

Injury to an At-Risk Person—Third Degree Assault 

of an At-Risk Person—CRS § 18-6.5-103(2)(b), 

(c)—People v. Lowe—Rule of Lenity—Only One 

Victim and Only One Criminal Act—Merger of 

Convictions—Habitual Criminal Adjudication 

and Sentencing—Reclassification of Predicate 

Offenses—Level 4 Drug Felony Exception. 

The Supreme Court addressed three issues 

in this case. First, the Court held that when 

deputies placed defendant in handcuffs, they 

applied a level of physical control over him to 

reasonably ensure that he would not leave, and 

that is when his arrest was effected for purposes 

of the crime of resisting arrest. Because a person 

can resist arrest only until the arrest is effected, 

it was error for the Court of Appeals to resolve 

defendant’s challenge to the sufficiency of the 

evidence on the resisting arrest conviction by 

relying in part on conduct that followed his 

handcuffing.

Second, relying on People v. Lowe, 660 P.2d 

1261 (Colo. 1983), overruled in part on other 

grounds by Callis v. People, 692 P.2d 1045 (Colo. 

1984), and its progeny, the Court concluded that 

defendant’s felony convictions for bodily injury 

to an at-risk person (bodily injury-AR) and third 

degree assault of an at-risk person (third degree 

assault-AR) cannot both stand and must merge. 

Because both of these convictions are generally 

grounded in the same statute, CRS § 18-6.5-103, 

and because there was only one victim and only 

one criminal act, Lowe and its offspring instruct 

that, absent clear legislative intent, only one of 

the two felony convictions may remain. Given 

the resolution of the issue on this narrow basis, 

the Court did not consider whether bodily 

injury-AR is a lesser included offense of third 

degree assault or otherwise reach the merits of 

defendant’s double jeopardy claim under CRS § 

18-1-408(5)(a), and Reyna-Abarca v. People, 2017 

CO 15, 390 P.3d 816. Consistent with the Court’s 

merger jurisprudence requiring maximization 

of the effect of the jury’s verdicts, the matter was 

remanded with instructions to return the case to 

the trial court at the appropriate time so it may 

merge the convictions for bodily injury-AR and 

third degree assault-AR into a single conviction 

for bodily injury-AR. 

Finally, expanding on its recent decision 

in Wells-Yates v. People, 2019 CO 90M, 454 P.3d 

191, the Court clarified that defendant’s past 

drug possession convictions could not serve as 

either triggering offenses or predicate offenses 

for habitual criminal purposes once they were 

reclassified as level 4 drug felonies. Because 

two of defendant’s three predicate offenses 

had been so reclassified when he committed 

the triggering offense, he should not have been 

adjudicated a habitual criminal or sentenced 

as such.

The Court of Appeals’ judgment was re-

versed and the case was remanded for further 

proceedings consistent with this opinion. 
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BUSINESS 
SERVICES
ABA Books

 ■  CBA members receive a 15% discount on 

ABA books. Use code PAB8ECOB. Visit 

www.americanbar.org/products.

 Clio
 ■  Clio’s industry-leading, cloud-based 

solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount. Visit www.goclio.com/landing/

cobar.

 
Discovery Genie

 ■  On-demand system for reviewing, 

organizing, indexing, and producing 

electronic files. CBA members save 

20% on subscription charges. Visit 

www.discoverygenie.com. Use code 

CBAMEMBER. 

TheFormTool and Doxsera
 ■  Document assembly and automation 

software that can help you reduce 

documentation errors. Easy to use, 

wicked smart. Save 10% by visiting www.

theformtool.com/links/cba.

 

Indexed I/O
 ■  A premium eDiscovery solution, without 

the expensive price tag. Indexed I/O 

provides a scalable, cloud-based solution. 

CBA members receive a discount. Visit 

www.indexed.io/cobar.

Konica Minolta 
 ■  Law firms’ technology demands are 

critical. CBA members receive a rebate 

on hardware purchases. Contact Alyse 

Kochenberger at akochenberger@kmbs.

konicaminolta.us. 

Lenovo
 ■  Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 

30% off the public web price with access 

to flash sales. Visit http://1800members.

com/cobar.

MGMT HQ
 ■  MGMT HQ offers access to monthly 

webinars, white papers, Affinity 

University, and more. Give your team 

the kind of practical, real-world training 

it needs to grow and thrive. Use code 

COBARMEMBER for a 100% discount. 

Visit www.cobar.org/lpm.

MyCase
 ■  MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

Office Depot
 ■  Save up to 80% on office supplies. Visit 

http://1800members.com/cobar.

Page Vault
 ■  On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. Visit page-vault.com/

partners/Colorado-bar-association. 

Practice Panther
 ■  The leading and most user-friendly 

provider of cloud-based practice 

management and billing software for law 

firms. Receive 15% off your first year. Visit 

www.cobar.org/perks#34081-business-

services.

Ruby Receptionists
 ■  Save 6% on this virtual receptionist 

service. Call (866) 611-7829 or visit www.

callruby.com.  

MEMBERSHIP 
PERKS

Full details on all membership perks are available at www.cobar.org. 
For more information, contact Heather Martinez at hmartinez@cobar.org.



Simple Law
 ■  Manage cases and a practice. Add your 

free attorney profile and start your free trial 

today. Visit www.simplelaw.com.

Smokeball
 ■  Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process. Visit https://info.

smokeball.com/colorado-bar-association-

members.

UPS
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

The UPS Store
 ■  Save up to 25% on online print services. 

Visit http://1800members.com/cobar.

FINANCIAL 
SERVICES
ABA Retirement Funds

 ■   Providing affordable 401(k) plans 

exclusively to the legal community for 

50 years. Call (866) 812-3580 for a free 

consultation or visit www.abaretirement.

com.

LawPay
 ■  Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription. Call (866) 

376-0950 or visit www.lawpay.com/cobar.

 
Options Credit Union

 ■  Options Credit Union was founded in 1979 

by the Denver Bar Association. Visit www.

optionscreditunion.com.  

PERSONAL 
SERVICES

the ART, a Hotel
 ■  This luxurious hotel creates an 

unparalleled experience. Call (303) 572-

8000 and use code negcodenbar for special 

room rates.

Brooks Brothers
 ■  Receive a 15% discount when you sign up for 

a Brooks Brothers Corporate Membership 

Card. Call (866) 515-4747 or visit www.

membership.brooksbrothers.com; use code 

15201 and pin code 47841.

Car Rental Discounts
 ■  Avis: (800) 331-1212, account #A745900

 ■ Dollar: (800) 800-4000, account # 3065062

 ■ Hertz: (800) 654-3131, (800) 654-3131,

account #2177879

 ■ National: (800) 227-7368, account #5434894

 ■ Thrifty: (800) 847-4389, account #3065063

Colorado Ballet 
and Colorado Symphony

 ■  Discount tickets are available with code 

COBAR. Visit www.coloradoballet.org and 

www.coloradosymphony.org. 

Core Power Yoga
 ■  Enjoy 20% off unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending

 ■  CBA members receive substantial savings 

on a new home purchase or refinance. 

Contact Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 ■  Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers 

exclusive pricing on hotels and vacation 

homes in or near Disney World and 

Universal Studios Orlando, along with 

discount tickets for Disney World, Universal 

Studios Orlando, Sea World, and all 

Orlando-area theme parks and attractions. 

Visit www.orlandoemployeediscounts.com/

index-new.

Yoga Pod
 ■  Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 ■  “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners

 ■  Premium discount on long-term care 

insurance to members, their families, 

and their staff. Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 ■  Geico Insurance offers high-quality and 

trusted auto insurance. Visit www.geico.

com or call (800) 368-2734.

Guardian Life Insurance Co.
 ■  Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton Affinity/
CNA Malpractice Insurance

 ■  Contact Casey MacDonald at (913) 652-

5713 to discuss your malpractice insurance 

needs.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write an 
article in an area not listed on these pages, please contact Jodi Jennings at jjennings@cobar.org 
(substantive law articles) or Susie Klein at sklein@cobar.org (all other areas). Writing guidelines 
are available at cl.cobar.org.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Michelle Sylvain
mssylvain3@gmail.com

ANIMAL LAW

Kate A. Burke
(303) 441-3190, kaburke@bouldercounty.org

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Marcy G. Glenn
(303) 295-8320,

mglenn@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@judicial.state.co.us

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

EVIDENCE

Lawrence Zavadil
(303) 244-1980, larry@lzavadillaw.com

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(303) 443-8010, gjsmith@celaw.com

IMMIGRATION LAW

David Harston
(303) 736-6650, 

david.harston@EAHimmigration.com

David Kolko
(303) 371-1822, dk@kolkoassociates.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(303) 443-6800, kkinnear@pbblaw.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

Kathryn A. Starnella
(303) 830-1212, kstarnella@warllc.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Michelle Penn
(303) 871-6827, mpenn@law.du.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

John Campbell
(303) 871-6461, jcampbell@law.du.edu

PROFILES IN SUCCESS

Kathleen Hearn Croshal
(719) 671-6822, kcroshal@msn.com

Paul Hurcomb
(719) 634-5700, pwh@sparkswillson.com

TECHNOLOGY IN THE LAW PRACTICE

c/o Susie Klein, sklein@cobar.org

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

c/o Susie Klein, sklein@cobar.org



Hometown: 
Lonetree, Colorado

Law School:  
Valparaiso University  
School of Law

Lives in:  
Highlands Ranch

Works at:  
Pearson & Paris, P.C.

Practice Area(s):  
Real Estate, Landlord 
Tenant, Probate

CBA Member Since:  
2017

PROFILE

Kirsten Z. Myers
Kirsten Myers was adopted from Changsha, China, and relocated from 
Boston, Massachusetts, to Colorado, where she has lived for much of her 
life. She is the senior associate attorney at her firm, handling a wide range 
of civil litigation matters. In her free time, she can be found reading a book, 
watching a movie, or trying out a new recipe in her kitchen.

What kind of legal matter do you find 
most rewarding or personally satisfying?
Despite the simple nature of the proceedings, name 

change cases are the most rewarding matters to 

me because they mean so much to the client I’m 

representing.

What’s one thing you know now that you 
wish you would have known in your first 
year of practice?
Two years into my practice, a senior attorney told 

me that as attorneys, we have many people we 

must answer to about our legal arguments and 

thought processes—the judge, opposing counsel, 

senior counsel, and the client. That mentality really 

helped me develop my case planning strategy and 

taught me how to think like a lawyer, identify areas 

where I might be questioned, and advocate for my 

clients from different perspectives.

Social media network of choice:
Instagram. I am a pun enthusiast, so I like getting 

creative with my captions. 

Favorite Denver restaurant:
D Bar Denver. The churros are amazing. 

Favorite spot in Colorado:
Telluride. It’s a cute little town with some of the 

best hiking trails.

Favorite board game:
Codenames. It’s fun to see what words everyone 

believes relate to each other.

If you weren’t a lawyer, you’d be?
I minored in chemistry as an undergrad at Colorado 

State University, and my final presentation focused 

on the lack of solar cell efficiency and resolving the 

issue. I suggested that we modify solar cell designs 

to emulate the patterns of the scales on butterfly 

wings since butterfly wings increase efficiency (an 

idea embodied in biometrics). Butterflies have 

such vibrant colors because the scales on their 

wings allow for a high light absorption efficiency, 

which, in turn, emits the bright colors. I would love 

to further develop that idea or generally work on 

increasing efficiency of alternative energy sources.

What advice would you give a new 
lawyer?
Allow yourself to make mistakes, but make sure 

you learn from them. 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? 
Email Susie Klein at sklein@
cobar.org for a questionnaire. 
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We welcome photos of 
Colorado landscapes, buildings, 
landmarks, and animals, as well as 
photographs of original artwork. 
People may be in the photo, but 
they should not be identifiable.  

Send original, high-resolution 
jpeg files to Kate Schuster 
at kschuster@cobar.org. 
Only photographs taken by 
active or retired CBA members, 
Colorado law students, or law-
related administrative staff will 
be considered.

Colorado Lawyer would like to consider 
your photograph for its cover.

Unleash your  
inner photographer.




