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Introducing Fastcase: 
A guide to legal research 
for Colorado Bar members

What is Fastcase?
More than 1.1 million lawyers 
nationwide subscribe to Fastcase's 
legal research tools. Fastcase offers 
primary legal research, as well as 
more than 750 books, treatises and 
journals. Fastcase also integrates with 
Docket Alarm’s briefs, pleadings and 
motions database, and it syncs with a 
mobile app on iOS and Android.
 
Why did Fastcase 
and Casemaker merge?
Fastcase and Casemaker are 
combining to offer a comprehensive 
set of tools and products to users. 
Soon, you will gain new innovations 
in citator, docket analytics, workflow 
tools and more.

Ready to get started? 
Here are some next steps.

1. Log on to Fastcase from our 
homepage cobar.org using the 
same credentials as you do for 
our website. 

2. Visit the Resource Library 
via cobar.org/fastcase and 
consider registering for a 
training webinar, watching the 
collection of tutorial videos and 
reading more information about 
the transition. 

 
Questions? 
Call 866-773-2782 or email support@
fastcase.com

Exciting Updates to Your Legal Research Member Benefit
The CBA is committed to proving our members with innovative research 
solutions. Since 2004, the CBA has offered members no-cost access to 
Casemaker, the legal research platform. Now, we’d like to introduce you to 
Fastcase!
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“Flectere si nequeo superos, Acheronta 

movebo.”

 (If I cannot bend the will of heaven, I will 

raise hell.)

— Virgil, The Aeneid

W
hen I 

grad-

uated 

from 

law school, I didn’t plan 

on becoming a litigator. 

I presumed my legal 

career would be more 

transactional and not filled with objections, 

lengthy witness examinations, and verbal 

fights in front of a judge. My choice to skip 

the courtroom warrior path was based on my 

distaste for the adversarial mudslinging that I 

heard plagued the litigation scene. 

Impacted by the poor job market of the 

Great Recession, however, I didn’t have many 

options. My first job was as a plaintiff’s attorney. 

Shortly thereafter, I transitioned to family law, 

where I remain, having zealously advocated 

for my clients in and out of the courtroom for 

over a decade now. What attracted me to family 

law was my somewhat misguided belief that 

creative problem-solving and strategic thinking 

could resolve any conflict. But as we all know, 

not all issues can be resolved without a person 

in a black robe deciding what is best. Despite 

my best efforts, all too often I find myself in a 

courtroom. Sometimes I win; sometimes I don’t. 

That’s the nature of litigation. No one wins them 

all. When I fail, I learn, and hopefully I never 

need to learn the same lesson twice. 

Because of the risk involved, litigation is a 

big deal, win or lose. Every case is determined 

by a stranger or a group of strangers who have a 

micro-glimpse of the issues to resolve. The finality 

of the decision is what can make the process 

so overwhelming and all-consuming. There 

won’t be more time to prepare tomorrow, and 

do-overs are few and far between. You must be 

ready and well-prepared for the curveballs that 

your opposing counsel (or worse, your client) 

throws at you during your presentation. You 

only have one chance to tell your client’s story.

All litigators are storytellers; it’s built into 

the job. Whether the audience is a judge or a 

WELCOME   |    PRESIDENT’S MESSAGE

From the Trenches 
BY  JOI  K US H
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jury, when the case law supports a convinc-

ing argument for both sides and the facts are 

ambiguous, the best story might prove the 

winning edge. And for those who dedicate their 

careers to fighting the good fight, the rewards 

include a lifetime of stories to tell. Over the 

years, I’ve had the great pleasure of hearing 

and reading many tales of litigation. Some are 

a bit like fishing stories, where time and space 

have clouded memories and truths. But all of 

them are entertaining, and in this presidential 

message, I share just a few.

A Prosecutor and Defense 
Attorney Meet at a Bar 
All litigators have a “nemesis,” but most un-

derstand the value of leaving the fight in the 

courtroom and maintaining a professional 

relationship in the world at large. Former litigator 

David Griffith tells the story of a battle between 

a prosecutor and defense attorney that was 

part of his introduction to the practice of law, 

beginning in the early 1970s in the Colorado 

Springs Public Defender’s Office:

“In one celebrated case, a local deputy 

district attorney prosecuted the defendant for 

driving under the influence. This prosecutor in 

trial became a terrier—restless, stiff necked, and 

red faced, showing his teeth under a brushy 70s 

mustache as he spoke to the jury in voir dire 

about the defendant’s inexcusable conduct, 

and doing his best to cast defense counsel as a 

man with a hopeless task. 

“But nothing is hopeless to an Irish American 

defense lawyer armed with wit and the gift of 

thinking on his feet. After voir dire, during his 

opening statement (which was as usual a model 

of Irish charm and wit with a smile and a wink 

for the ladies), defendant’s counsel told the jury 

that he was sure of one thing: when the trial 

was over, the jury might or might not convict 

his client, but every person on that jury would 

like him a lot more than the prosecutor.

“This amused all of us in the courtroom, 

including the judge, but it angered the deputy 

DA. The trial proceeded and the evidence was 

very strong, causing the prosecutor to smile like 

a terrier with a rat in its teeth. When the jurors 

brought in their verdict, they had two verdicts 

to read. In the first, they found the defendant 

guilty as charged, and in the second, they gave 

defense counsel an Academy Award for his 

performance. 

“The animosity between the defense bar 

and the prosecution bar in general was quite 

pronounced and obvious, but we still all drank 

together in the evenings, at the Stockyards and 

later the Teocalli Lounge and the New Tokyo 

Lounge. The defendant’s lawyer managed his 

cases with good humor and brilliant Irish wit, 

and to this day his name is regarded with love 

and respect. Around the same time as the trial 

reported here, the prosecutor rose to the highest 

distinction in the DA’s office, and both men 

often spent their weekday evenings, after court 

along with the other prosecutors and defense 

lawyers, drinking beer and telling jokes and 

settling cases.”

Judge Tekavie Sets 
the Record Straight
A humble, scholarly, and professional judge 

who acts with tact and integrity is invaluable 

to the litigation process. In his second story, 

Griffith recounts a time when a well-respected 

lay judge did what was necessary to administer 

justice and uphold her oath:

“Our wonderful county judge in Teller Coun-

ty, Margaret Tekavie, was just so darn nice that 

the rough crowd of country people and old 

miners who attended her court always showed 

her respect, and she was absolutely fair and 

reasonable by nature. She was beyond middle 

age, not quite elderly, always dressed formally in 

or out of chambers, and always pleasant in her 

speech, in or out of court, held in the venerable 

Teller County Courthouse, where she’d been 

serving since the early ’50s.

“I filed a motion to suppress evidence in a 

case in her court, and at the time of the hearing 

and after arguments, she seemed perplexed by 

my authorities, so she called the deputy district 

attorney and me into chambers so that we could 

explain the law to her before she ruled. When 

she finally got the sense of my contention, 

which was that there was a mistake in the body 

of the warrant that she had issued, and when 

the deputy DA indicated in the most polite way 

that I was right, and that it was material to the 

issue raised as to suppression of evidence, she 

then read the warrant again, very carefully. 

And then she read the cases I relied on, started 

crying, and asked for a tissue to dry her copious 

tears as she apologized for her mistake. She said 

that she never wanted to deprive a citizen of her 

county of any constitutional rights. The deputy 

DA and I spent a lot of time gently reassuring 

her that it was okay to make a mistake like that, 

and that even the district judges in the Springs 

made worse mistakes, and not to ever worry 

about it. Then she went into court and ruled 

in a business-like way that the motion was 

granted, and we all went home with no further 

comment at all. 

“This example of civility in a near-pioneer 

environment (it was a trip back in time just to 

appear in that court) was a special moment for 

me as a lawyer.” 

Diversity and Inclusion Circa 1981
Litigation can also inspire change. From seatbelts 

to civil rights, well fought cases have created 

lasting and meaningful changes in our society. 

Unfortunately, the contra is true as well. It was 

a litigator who won Plessy v. Ferguson, another 

who won Korematsu v. United States. While all 

sides deserve representation, litigators must 

live with their choices.

Litigator Keith Killian shared his advocacy 

for LGBTQ+ rights in the military long before 

there was any serious consideration on how to 

create an inclusive US Armed Forces: 

“George Floyd died ignominiously on May 25, 

2020. His death sparked the specter of systemic 

discrimination in the various institutions of our 

society. This encouraged an introspective review 

by the Colorado Bar Association. While serving 

on the CBA-CLE Board of Directors, I have seen 

an effort to encourage diversity and inclusion in 

the selection of board members and the topics 

chosen for CLE presentations. When thinking 

about systemic discrimination, I was reminded 

of my service as an Air Force JAG Officer. 

“The college deferment ended during the 

Nixon presidency. My draft number was 79. In my 

year of eligibility, the last numbers of 76 through 

85 were included. I quickly joined the Boulder 

Army Reserve to avoid a two-year active duty 

assignment. However, being drafted eventually 

led to my becoming an Air Force JAG Officer.
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“My first assignment was at Lowry Air Force 

Base in Denver. I presented evidence before 

court martial panels and boards convened to 

discharge members who failed to meet service 

qualifications. One case involved a man who 

underwent a (then novel) sex change surgery in 

Trinidad, Colorado. He was now a woman with 

a new name. Before the change, he had been 

promoted from major to lieutenant colonel. My 

boss, a colonel, gave me instructions to prepare 

a petition to discharge this officer. 

“I asked a simple question: On what basis 

was I to attempt to discharge this officer? I was 

told to discharge her for being gay. This was 

long before the ‘don’t ask don’t tell’ era of the 

Clinton administration. Discharging her for 

being gay was illogical because, while a man, 

he was married to a woman. Furthermore, 

discharging her for being a lesbian was absurd 

because she was now a woman who professed 

to be attracted to men. 

“After much agonizing, I briefed the issues 

and then engaged in the time-honored legal 

tradition of procrastination. Once I left for 

Turkey, I learned that the issue was punted 

upward to the Pentagon. The Air Force eventu-

ally chose not to proceed with the discharge of 

one of the first transgender service members. 

However, I would soon revisit institutionalized 

discrimination.

“I was selected to travel from Turkey to Irak-

lion Air Base in Athens where a gay male service 

member sought help from Greek authorities 

after being sexually assaulted. After learning of 

the incident and the man’s sexual preference, 

the base commander convened a discharge 

board. My task looked hopeless because the 

base commander chose the five members of 

the discharge board. The presiding judge had 

gone so far as to tell me not to close the door 

to my client’s quarters when I was preparing 

for the hearing.

“I learned my client had served 17 years and 

been instrumental in defending a US outpost 

in Greece against a terrorist attack. My final 

argument beseeched the all-male panel to do 

the right thing. I was seeking ‘jury nullification,’ 

despite the clear ban on homosexuality. I 

closed with, ‘We need to be careful how we 

treat our heroes.’

“The panel refused to discharge my client. 

Under the circumstances, I was told to leave 

that night. The USAFE JAG, a brigadier general, 

detoured his assigned Air Force jet. However, 

he appeared to be pleased with the result. And 

while I was saddened by the marginalization 

of these service members, I was pleased with 

the results in both cases. I also found purpose 

in being a lawyer.”

With or On It
So, what’s my best litigation story? Sorry, I can’t 

tell you—all the players are still playing and so 

are the umps. But I will share this: every time I 

head to court, my law partner, David Johnson, 

says to me, “With it or on it.” This saying dates 

to the classical era and was purportedly said 

by the mothers of Spartan warriors headed 

to battle. The phrase refers to the Spartans’ 

oversized shields. The meaning is harsh: come 

back victorious or be carried back dead—never 

give up, never run away, and never surrender. 

And that’s what being a litigator is all about 

(maybe minus the death part). And after the 

battle is over, win or lose, we pick up our shield 

and move forward. There will be another fight 

sooner than we’d like. Litigation is tough, and 

only the strong survive.  

Saturday, May 14
An Evening Affair

Wings Over the Rockies Air & Space Museum 
7711 E. Academy Blvd., Denver
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O
ne of the wonderful things about be-

ing a judge is having the opportunity 

to meet the wide range of attorneys 

who practice before us. One thing 

that we have all lost during the pandemic (though 

admittedly far, far less serious than the loss 

of loved ones, health, and employment that 

many have faced) has been the opportunity to 

actually get to know each other. Opportunities for 

attorneys to get to know our judges—particularly 

our new judges—and vice versa, have been 

significantly curtailed. 

While we have all made do with virtual 

trainings and functions, many folks have vir-

tual-platform fatigue, and few would say you 

can get to know someone over a 60-minute 

Zoom session the way you can in person. And, 

even with the gradual return of some in-person 

events, we have still lost almost two years’ worth 

of opportunities to connect. Attorneys and judges 

have missed many of those quick conversations 

during CLE breaks and at bar functions when 

we discover that we share a love of mountain 

biking or travel, or that we too get up at 6 a.m. 

every Saturday in the summer because our 

children participate in summer swim league.

This new series can’t make up for 22 months 

of lost time, but it can give you a quick glimpse 

into the lives of some of the newest members 

of the Colorado bench. So, without further ado, 

here are Seven Questions with Judges Jaci Brown, 

Marie Moses, and Madoche Jean.

Judge Jaclyn Casey Brown
Jaclyn Casey Brown was 

appointed to the Colo-

rado Court of Appeals 

in June 2019. From 2016 

to 2019, she served as a 

district court judge in 

the 17th Judicial Dis-

trict, handling domestic 

relations and civil matters. Previously, Judge 

Brown was a litigation partner at Lewis Roca 

Rothgerber Christie LLP, where she practiced 

complex commercial litigation, appeals, real 

estate and construction litigation, and eminent 

domain. She obtained her law degree from 

Washington University School of Law in St. 

Louis, Order of the Coif, and her bachelor’s 

degree from the University of Colorado at 

Boulder, summa cum laude. 

What do you think will change most within 
the judicial branch in the next decade?
My hope is that the face of the judicial system will 

change the most in the next decade. And I mean 

that literally! I hope that more people of color, 

more LGBTQ+ folks, more women, and more 

people from different cultures, backgrounds, 

and experiences join us on the bench. Our work 

only benefits from having diverse viewpoints 

represented.

What are the biggest differences between 
your last job and your new job?
Even though both were judicial positions, there 

are so many differences between serving as a 

district court judge and serving as an appellate 

judge. Trial court judges truly are in the trenches. 

They make hundreds of consequential deci-

sions each day, look litigants in the eyes while 

delivering the worst news, and bear witness to 

some of the most devastating of human events. 

But they can also make a real and meaningful 

difference in the lives of the individuals who 

appear before them. (Let me shout from the 

rooftops to my trial judge colleagues. You do 

amazing work!) I miss seeing the direct, human 

impact of the decisions I make. And, because 

I am a litigator at heart, I miss trial. But I love 

Seven Questions 
BY  M A R I A  E .  BE R K E N KO T T E R

Left: Judge Jaci Brown with husband Loren. 



JA N UA RY  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      9

my work at the Court of Appeals. It is more 

consistently cerebral and collaborative. I take 

pride in error correction because it ensures 

that our imperfect justice system operates 

as best it can, and I enjoy untangling knotty 

legal puzzles. In my current position, I have 

the power, opportunity, and responsibility to 

make a much broader impact by clarifying and 

shaping Colorado law.

What is the biggest challenge you have faced?
In August 2017, I started the most intense trial 

of my life. I had just celebrated one year on the 

district court bench. My son had just turned 2. 

I was 36 years old. And I was diagnosed with 

stage 3 breast cancer that had metastasized to 

my lymph nodes. I had been misdiagnosed eight 

months earlier when my doctor dismissed my 

concerns about a lump. After all, I was young 

and had only recently stopped breastfeeding. I 

ignored my nagging intuition and did not ask her 

to run the tests anyway. And then life and work 

got busy. Thankfully, a lengthy trial settled at the 

eleventh hour. So, I made another appointment. 

This time, the tests confirmed the worst.

I had every treatment and underwent every 

procedure imaginable—chemotherapy, surgery, 

radiation, more chemotherapy. Although I 

received enormous support from my colleagues, 

I still worked full time—taking off only chemo 

days—because the work gave me purpose. I 

was so grateful for my job. It allowed me to 

focus on something bigger and more important 

than myself. 

I am now three years cancer free and look 

forward to many more trips around the sun. And 

I chose to share my story now as a cautionary 

tale. In this profession, our physical and mental 

health are often a low priority. I hope we can 

change that. Take time to care for yourself. Trust 

your instincts. And advocate for yourself as you 

would for your client. 

What books are you currently reading?
The Rose Code: A Novel by Kate Quinn (I am 

loving World War II, lady espionage, historical 

fiction by this author), and The Conversation by 

Dr. Robert Livingston (inspired by this year’s 

judicial conference).

Favorite show to binge watch:
My favorite pandemic binge watch was Schitt’s 

Creek. I am currently addicted to Ted Lasso.

Secret (maybe not so secret?) artistic talent:
I can tap dance.

If you could magically (i.e., without any effort 
since I know you don’t really have any spare 
time) learn one new skill, what would it be 
and why?
To learn a new language. Or seven.

Judge Marie Avery Moses
Marie Avery Moses 

was appointed to the 

2nd Judicial District 

Court in May 2021. She 

is currently seated in 

Courtroom 409, where 

she presides over a 

civil docket. Prior to 

her appointment, she was a partner at Lass 

Moses Ramp & Cooper, LLC where her practice 

focused primarily on family law. Judge Moses 

clerked for the Honorable Edwin G. Ruland of 

the Colorado Court of Appeals (1995–97). She 

earned her BA from the University of Virginia in 

1992 and her JD from the University of Denver 

Sturm College of Law in 1995.

What inspired you to want to be a judge?
I was a domestic relations practitioner for 24 

years before joining the Denver District Court. 

I loved the process of guiding and supporting 

distressed, anxious clients through one of the 

hardest times of their lives. I was inspired to 

bring my experience and passion for family 

law to the state court trial bench. It is critically 

important that families involved in domestic 

relations cases feel that their individual con-

cerns are recognized by the judiciary and that 

our courts help put litigants and children on 

the path to safe and secure futures. 

PROGRESS
PROBLEMS

What inspires you, inspires us.
eidebailly.com

Many disputes involve complex accounting, financial and 
economic issues. Eide Bailly has the technical expertise to 
help you and your clients evaluate and assess damages 
or defend against claimed damages.
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What do you do to stay in shape/maintain 
your health and wellness?
I start and end my day by walking the family dog. 

I have always enjoyed this “alone” time when I 

can listen to music and podcasts, organize my 

thoughts for the upcoming day, and shake off 

any built-up stress. The dog walks are a great 

antidote to long days sitting on the bench or 

in front of a computer screen. And, should I 

ever be tempted to skip a walk, the dog gently 

reminds me that the walks are non-negotiable. 

Favorite movie of all time:

Star Wars: Episode IV—A New Hope. I just really 

wanted to be Princess Leia. 

Favorite museum or exhibit:
My sister is a curator at the Metropolitan Mu-

seum of Art in NYC—so I want to see whatever 

exhibit she is curating. Through her thought-pro-

voking exhibits, she brilliantly draws parallels 

between the societal and political movements 

of the early 20th century and the present to 

provide perspective on and understanding of 

many of the issues we face today. 

Favorite type of music: 
Live concerts. Some of my favorite/most mem-

orable shows were Sun Ra at the Mineshaft in 

Charlottesville (1989); The Replacements in 

London (1991); Oasis at the Bluebird (1995); 

Houndmouth at the Gothic (2015); and The 

National at the Mission Ballroom (2019). The 

last live music I saw was Camper Van Beethoven 

(my favorite college band) at the 9:30 Club in 

January 2020. 

Greatest inspiration or influence and why: 
Please pardon the cliché answer, but my mother 

has been my greatest inspiration and influence. 

She was diagnosed with a rare, incurable cancer 

11 years ago. Although her life expectancy at the 

time of diagnosis was only two years, she has 

outlived all expectations through her fortitude in 

personally investigating cutting-edge scientific 

advancements (she started attending medical 

conferences), fearlessly facing risky surgeries, 

and advocating to get herself enrolled in several 

clinical trials. She has taught me the value 

of doing your research, being willing to step 

outside of your comfort zone, and doggedly 

pursuing your hopes and dreams. 

What is a challenge you think the judicial 
system will face in the next decade?
I am concerned about the judicial department’s 

ability to attract and retain dedicated support 

staff in the upcoming decade. The work of court 

clerks is incredibly demanding because of the 

volume of cases and the vast amount of legal 

information that each clerk is required to master. 

These individuals are not well compensated, and 

they must manage the demands of disgruntled 

attorneys, litigants, and the public. The judicial 

system will need to find a way to honor and 

value the work of court clerks or it will face 

a huge challenge, in the upcoming decade, 

finding the necessary staff to process cases in 

a timely manner. 

Judge Madoche Jean
Madoche Jean was appointed to the county court 

bench in the 17th Judicial District in December 

2020. Prior to his appointment, Judge Jean was 

a senior litigation associate at Wilson Elsor 

Moskowitz Edelman & Dicker, LLP, and before 

that he was a litigation associate at Caplan & 

Ernest, LLC. He was a deputy district attorney 

in the Boulder District Attorney’s Office from 

2012 to 2015, after he spent a year clerking for 

the Honorable D.D. Mallard in the 20th Judicial 

District. Judge Jean is a 2010 graduate of the 

University of Denver Sturm College of Law.  

Best thing about the job:
Interacting with people from all walks of life 

in our community.

Favorite type of music:
Good music. My musical taste is eclectic. I 

listen to hip-hop, country, Latin, R&B, K-pop, 

rock, and more. If I feel it, I feel it.

If you had a walk-up song, what would it be?
I’m so ready for this one. My walk-up song 

would be the “Chicago Bulls Theme Song,” and 

I would need a hype man/woman introducing 

me. Do yourself a favor and look up the ’96 Bulls.

What is your superpower and why?
I never forget who I am and where I come from. 

I’m still the same Haitian kid from Immokalee, 

Florida. 

If I wasn’t a judge, I would be a . . . 
Practicing civil litigator. In another life, I would 

be a high school head football coach.

Greatest inspiration or influence and why:
My mother. She immigrated from Haiti to 

the United States with no education, but she 

understood the importance of education and 

made sure that I did too.

What did you do after college?
I worked at a pretzel factory as a pretzel packer 

while I studied for the LSAT.  

The Honorable Maria E. Berkenkotter is an is 
an associate justice of the Colorado Supreme 
Court. She conceived this Seven Question series 
to acquaint practitioners with some of the newest 
members of the bench. It will run periodically 
throughout 2022.

Coordinating Editor: Judge Stephanie Dunn, 
stephanie.dunn@judicial.state.co.us 
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“D
EI policies should incorporate 

people with disabilities, in-

cluding people with physical 

disabilities and those who 

are neurologically diverse.” This doesn’t seem 

controversial on its face. Most people working 

in the legal community want to be inclusive, 

and most believe this statement is true. 

But the reality falls short of the policy. People 

with disabilities are underrepresented—or 

not represented at all—in our law schools, law 

firms, and other workplaces. Even organiza-

tions focused on promoting diversity, equity, 

and inclusion frequently lack representatives 

from the related community. Which raises the 

question, “Why?” 

Part of the answer is that we may not regularly 

encounter people with disabilities or those who 

are neurologically diverse in our professional 

lives (at least that we’re aware of). Many don’t 

even know a single person with a disability, or if 

they do, they have never had a conversation with 

their friend about their experience as a person 

with disabilities. But bringing the policy and 

the reality together requires that we talk about 

the issues and challenges facing people with 

disabilities as they navigate the legal arena. And 

that is what this article begins: the conversation. 

Background
John Ridge: To start with, why don’t you tell 

the readers a little bit about yourself?

John Broadbent: I recently started as an 

associate in the Denver office of Brownstein 

Hyatt Farber Schreck, LLP. I work in the firm’s 

Corporate and Business and Government 

Relations practices. Before that, I studied at 

the University of Colorado Law School, where 

I graduated with Dean’s List honors. During 

law school, I contributed a published paper 

on international disability law, was fortunate 

enough to serve in the chambers of two Colorado 

Supreme Court justices, and provided (attor-

ney-supervised) legal assistance to local startup 

clients through the school’s Entrepreneurial 

Law Clinic.

John R: How about before law school? 
John B: I graduated with distinction from 

Duke University with a major in classical civi-

lizations. I then spent several years working in 

the technology M&A sector, creating financial 

models and presentations that drove business 

strategy.

The Time is Now
A Conversation on Disabilities and Change 

BY JOH N  H I S K I  R I D GE  A N D JOH N BROA DBE N T
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 John R: Would you be willing to tell us 

about your disability?

John B: Absolutely. I was born in the New 

York City area in 1991, two months premature 

due to rare, severe intestinal blockages. Without 

innovative surgery, my life would have been cut 

short days after birth. Through a skin biopsy, 

doctors soon diagnosed me with a rare genetic 

condition called osteogenesis imperfecta, which 

weakens my bones and makes it more difficult 

to build muscle. Only 25,000 people have this 

condition in the United States. Despite initially 

testing with relatively high Apgar scores, my 

condition was subsequently characterized 

with terms like “failure to thrive” and “dying 

brain.” The doctors had serious doubts about 

whether I would ever walk, talk, or lead any 

kind of productive or meaningful life.

Fortunately, the concerns about my cog-

nition were alleviated by elementary school, 

when teachers caught my classmates cheating 

off me in spelling quizzes. 

John R: That’s funny. 

John B: It is funny, looking back. But I still 

had to contend with this rare bone disorder, 

an underdeveloped musculature, a severe 

speech impairment, a hearing impairment, 

and a rare neurologic condition called spas-

modic dysphonia. I also had to get daily growth 

hormone injections to ensure that I would 

grow to a socially acceptable height for an 

American male. 

Through many years of physical, occu-

pational, and speech therapy, I slowly built 

strength and developed strategies to mitigate 

the impact of my physical disabilities. But it 

truly took a village of wonderful people to get 

me to where I am today. And my mother was 

the orchestrator of it all. 

John R: I would love to meet your mom 

someday. 

John B: You would like her. She is my greatest 

advocate.

It’s your turn now. Why don’t you tell the 

readers about yourself?

John R: Like you, I’m a lawyer. I mostly 

practice state and local tax law, which I enjoy 

immensely. I have been at this business for 

more years than I care to admit at this point. 

I still remember the days when lawyers used 

dictaphones and BlackBerries (the precursor to 

the iPhone). I occasionally miss my dictaphone. 

John B: I was going to ask, “What’s a Black-

Berry?” 

John R: Okay, now I feel a bit aged out!

John B: Why don’t you tell the readers why 

you are interested in our topic?

John R: When I was a kid (many decades 

ago), I had a friend on the autism spectrum. 

Back then, people with cognitive differences 

were treated terribly, and he was no different. I 

never understood why people went out of their 

way to be so cruel, so I used to stand up for him 

the best I could. I didn’t know it then, but I was 

fighting for justice and equality. That struggle 

remains important to me today.

Later on, when I became a father, I found 

out that my daughter has 22q11.2 deletion 

syndrome, which is a genetic difference that 

causes both cognitive and physical disabilities. 

But her biggest challenges have come from the 

way others treat her. Educators have ignored her, 

employers won’t give her a chance, and medical 

providers are just uninformed. I feel like I have 

been fighting from day one to get her equal access 

to a quality education and employment, and 

to inform her medical community about 22q. 

And lastly, like you, I deal with the neuro-

chemical condition called spasmodic dysphonia. 

But I came of age in the legal world at a time 

when we had to hide our disability challenges. 

The advice I was given as a young associate was 

to “hide it and never speak about it.” So I did. 

Do you want to hear something funny?

John B: Sure, what?

John R: This is the first time I ever said it 

aloud, in public. It’s challenging, my friend, 

after hiding it from my colleagues for so long. I 

admire you, John B, because you are so willing 

speak about your disabilities to help others.
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John B: Are you worried about discussing 

it here? 

John R: After hiding it for 20-plus years, I 

guess I do have some concerns. But we’ll see. 

I’m frequently surprised by the generosity and 

decency of lawyers in the Colorado bar. It’s a 

good bar.

The Importance of the Conversation
John B: Tell me more about why this particular 

conversation is important to you.

John R: I’m interested in having this conver-

sation so others can be informed. But it’s more 

than that. By telling our personal stories, even in 

a medium such as this, readers can meet people 

with disabilities and begin to comprehend the 

discrimination that occurs in our society and 

the legal community. Let’s face it, it’s easy to 

ignore the issues when they’re just academic 

concepts like discrimination and prejudice. But 

it’s hard to ignore them when they’re presented 

by a person we’ve met or by one of our friends, 

because then it’s real. In telling our personal 

stories, my hope is that the struggle will become 

more apparent to others. In raising the issues 

and talking about them in a personal manner, 

readers will become personally involved. I hope.

But why don’t you tell me why this conver-

sation is important to you?

John B: It’s important because we’re seeing 

a far lower than acceptable number of people 

with disabilities holding professional positions, 

especially in law. I feel strongly that the legal 

profession has a special duty—given its place as 

the arbiter and enforcer of our legal rights—to 

do more to welcome the perspectives of those 

with disabilities into its ranks. Missing the 

experiences that those with disabilities can 

bring to the table, the legal system itself fails 

in its mission to deliver zealous representation 

and justice for everyone.

Think about it like this: according to a CDC 

study, over 10% of American adults report 

having difficulty with at least one area of basic 

functioning (hearing, seeing, mobility, com-

munication, cognition, or self-care).1 Yet at 

every step along my journey, from college to 

Wall Street to law school to legal employment, 

I would be lucky to see one or two people with 

disabilities among the hundreds and possibly 

thousands of people with whom I interacted. At 

my law school, for example, I encountered no 

one else in my three years there who had obvious 

physical disabilities. In my observations, I am 

the exception that proves the rule: if you have 

disabilities, it is extraordinarily more difficult to 

“make it” in this country—particularly if you’re 

striving to do so in a field wholly unrelated to 

disability.

The data bears this out also. According to a 

Bureau of Labor Statistics survey, only 16.4% 

of adults with disabilities have completed a 

bachelor’s degree or higher education, com-

pared with 34.6% of those without disabilities.2 

Conversely, 21.3% of adults with disabilities 

have not graduated from high school, compared 

to just 10% of those without a disability. The 

disparities worsen when looking at employment 

statistics. According to the same survey, only 

26.1% of adults with bachelor’s degrees or 

higher who have a disability are employed.3 

In stark contrast, 75.9% of their able-bodied 

peers have a job.

We need to address these issues and solve 

them, especially in the legal community.

John R: I agree. And the time is now.

Personal Experiences
John B: Why don’t you tell me about a recent 

experience you’ve had that might be helpful 

to readers?

John R: Recently I had a negative experience, 

but I’m hesitant to dwell on these types of things. 

They can take on a life of their own if we let them.

John B: We need to have a safe environ-

ment to discuss both the positive and negative 

experiences. 

John R: Okay, but call me on it if it gets too 

over-the-top.

Recently, I was talking to a lawyer in lead-

ership about the need to open up employment 

in our workplaces to people with disabilities, 

including lawyer and staff positions. I presented 

an idea suggesting that large state agencies, law 

firms, and companies in Colorado should take 

the lead in employing such people to set an 

example for the rest of the state. It would only 

take a few entities to start a trend that would 

benefit the entire community.

I’m going to quote his response here: “We 

can’t put employees like that in front of clients. 

The clients will never accept them.”

John B: That is terrible! What did you say? 
John R: I remember having to close my eyes 

and fight to hold my tongue in check.

Comments like this are frustrating. Not only 

are they ignorant, but they’re also broadly dis-

criminatory. This gentleman, in one throwaway 

comment, denied all people with disabilities 

access to legal jobs. And he did so based on 

the idea that all people with disabilities are 

the same, all people with disabilities cannot 

succeed in corporate positions, and all clients 

are so biased that they don’t want to be around 

people with disabilities. 

John B: Wow. I don’t know how I would 

have responded. 

The good thing is that these ideas are usually 

defeated when people actually see disabled 

lawyers providing counsel and representation to 

clients. My personal experience has taught me 

that, perhaps after a bit of discomfort, coworkers 

are open to welcoming lawyers with disabilities 

when they realize that they are just as capable 

and reliable as others.

John R: I agree with you 100%. I think most 

comments like this come from people who 

In telling our 
personal stories, 
my hope is that 
the struggle will 
become more 
apparent to others. 
In raising the issues 
and talking about 
them in a personal 
manner, readers will 
become personally 
involved. I hope.
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don’t have regular contact with people with 

disabilities.

Still, it’s frustrating because I can remember 

when these exact comments were said about 

women and people of color. Most leaders have 

come to understand how unacceptable such 

words are in connection with these latter two 

categories, but they remain acceptable when 

directed at people with disabilities. 

Mea culpa, that was a bit of a soapbox!

John B: Not to worry. We’re having this 

conversation to discuss our experiences in the 

hope that they’ll help move the issue forward.

John R: Thanks for reminding me. 

We need to start seeing people with dis-

abilities as individuals, just like everyone else. 

They have strengths they bring to the table and 

areas where they need improvement, again 

just like everyone else. Once we really come 

to understand this, we’ll be able to set aside 

long-standing prejudices.

Why don’t you tell me more about your 

personal experience as a person with disabilities?

John B: Notwithstanding all the intrinsic 

barriers of having disabilities, the most onerous 

barriers I have faced (and eventually surmount-

ed) have been extrinsic. 

John R: Can you give me a specific example?

John B: Growing up, I faced hostility—

sometimes severe hostility—from people who 

thought I was different. And in some respects, I 

was: I was significantly smaller, visibly weaker, 

and my movements suggested that something 

was obviously different about me. Despite my 

best efforts to fit into the mainstream, I have 

always felt like a fish out of water.

John R: Do you still feel this way?

John B: In many ways, yes. The lack of 

inclusivity in the legal profession has been 

jarring to me. 

I am among the first cohort of disabled 

people who have spent virtually their entire 

lives under the protection of the Americans 

with Disabilities Act. Although I expected the 

disabled community to be somewhat underrep-

resented, the extent of the underrepresentation 

is shocking. Throughout my entire journey into 

the legal world—including several internships 

and dozens of interviews that eventually led me 

to my current position—I have not met a single 

person who comes from even a remotely similar 

background as me. 

The underrepresentation is so great that 

even the committees specifically devoted to 

diversity and inclusion rarely consider disability 

as a factor to prioritize.

John R: It’s true. People with disabilities have 

gotten lost in the DE&I discussion. A simple 

look at the programs for disabled lawyers and 

staff in our law offices shows this to be the case.

John B: What programs?

John R: Thank you for making my point. 

There are very few vibrant programs, at least 

that I am aware of. To be sure, there are firms 

that have such programs, and I don’t want to 

suggest that they don’t exist. But we can do a 

much better job.

John B: Why do you think that’s the case? 

Why aren’t people with disabilities included in 

DE&I policies to a greater extent?

John R: Well, I have a theory. Do you want 

to hear it?

John B: Sure. Tell me.

The Three Stages of Discrimination
John R: People with disabilities have been left 

behind in the push to diversify workplaces, in 

part due to the varying stages of discrimination 

in the United States. 

John B: I’m not following you.

John R: Let me back up just a bit.

I was reading the French philosopher Simone 

de Beauvoir a while ago, specifically her book The 

Second Sex. If you haven’t read it, you should. It’ll 

blow your hair back. It was a game changer in 

philosophy and in the fight for gender equality. 

Her ideas got me thinking about the history 

of the discrimination that people with disabilities 

have had to endure. She has some good language 

that we can use to describe it.

John B: Okay. Tell me more about this.

John R: As I was thinking about it, I realized 

there are identifiable historical trends in the 

patterns of discrimination against persons 

with disabilities. 

Stage 1
John R: Most of us are familiar with the first 

stage of discrimination, which involved the 

bad old days when people with disabilities 

were openly discriminated against or ignored. 

John B: If you couldn’t hide your disability, 

you were essentially unemployable, at least in 

the legal market. 

John R: You are correct, my friend. And this is 

not to say that all firms practiced discrimination 

during these times, or that all lawyers did so. 

There were certainly successful lawyers with 

disabilities in those days, and wonderfully 

supportive colleagues. This is just a general 

description to assist our understanding of the 

stages or paradigms of discrimination. I don’t 

want to be accused of overstating the case. 

John B: You’re not. I think we all understand 

that there are exceptions to every rule in every 

paradigm. But let me tell you a story that illus-

trates this stage 1 perfectly.

John R: This sounds interesting. 

John B: Despite having graduated with 

distinction from Duke and having excellent 
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work experience—including a legal internship 

at Blackstone—I found it difficult to find a job 

after college. Not just a good job, or well-paying 

job, or high-potential job—literally any job. I 

found it impossible to get my foot in the door. 

From delivery boy to insurance representative 

to paralegal, some aspect of my disabilities 

always seemed to get in the way.

At one point, I got an interview with an “elite” 

law firm in New York City. Having applied for 

one of their corporate paralegal positions, my 

interviewers first discussed my qualifications 

and basic work experience. Then they asked 

me about my skills at alphabetizing, filing, 

and otherwise handling physical papers. I 

told them, truthfully, that while it might take 

me a little longer to perform those particular 

tasks, my background clearly showed skills in 

other areas that would be useful to the firm 

and their clients. They acknowledged that I was 

extremely well-qualified for the position and a 

great fit culturally. But I will never forget what 

they said next.

They said, “Our firm runs on billable hours. 

We have concerns about your ability to efficiently 

do some of the things we will ask of you on 

behalf of our clients.” Needless to say, I did not 

get the job. Other firms with which I interviewed 

also rejected me for what I suspect is the same 

reason, but they simply did not disclose it. 

To some degree, I appreciated the New 

York firm’s honesty because I feel such candor 

will make the legal industry better in the long 

run. But the hiring decisions of those firms are 

examples of discrimination that I and others have 

felt in the legal profession. The hypersensitivity 

to physical capabilities blinded these firms to 

the real value I could have brought to their 

clients. Though I might have taken longer in 

some physical aspects of the work, my analytical 

and critical thinking skills, attention to detail, 

and writing ability would likely have been 

more valuable in the long run. In other words, 

instead of looking at the efficiencies I could 

have brought to the firm in non-physical tasks, 

they focused on potential inefficiencies arising 

from physical tasks and used billable hours as 

a reason to not hire a person with disabilities.

John R: That is a great illustration of first 

paradigm discrimination. 

John B: Do you have any final thoughts 

about stage 1?

John R: Yes. One last comment. 

One of the worst things about this stage, 

in my opinion, is that such discriminatory 

treatment creates a sense of otherness. And 

that otherness is not meant to be a positive 

distinction but is meant to create a sense of 

“less than” in people with disabilities.

When we single out a group for specific 

discriminatory treatment, whether explicitly 

or implicitly, we’re saying to that group that 

everyone in that collective unit is not a part 

of us. They are something different, by which 

we mean not as good as us. That can be hard 

to deal with.

John B: It is hard to deal with. And it frus-

trates me that this first paradigm is still going 

on today, at least in some places.

John R: Yeah, we need to fix this right away. 

John B: Tell me about the second stage.

Stage 2
John R: This is the stage where individuals in 

diverse groups are accepted, but not for who 

they are as individuals. They are accepted to 

promote the good of those doing the accepting.

John B: Can you give me an example? 

John R: Sure. It wasn’t that long ago when 

women were by and large underrepresented 

in the partner ranks at law firms around the 

country. This slowly began to change in the 

latter part of the 20th century, and while there 

is still a lot of work to do, there are now more 

women partners than ever before. But when 

it first started to change, law firms would 

hold up their female partners for the business 

community to see as a marketing tool. It was as 

if they were saying, “Look at us, ‘we’ are great 

because ‘we’ promote women.” Certainly, 

promoting women to partner was the right thing 

to do. But instrumentalizing female partners 

to assist male partners with marketing is still 

discrimination. 

This is classic second stage behavior. Indi-

viduals who were previously subject to stage 1 

discrimination are now accepted, but not all 

of them, and they are accepted chiefly in an 

instrumentalized fashion. These individuals 

are still an “other,” but an accepted other so 

that they can be used to promote the good 

of the groups doing the instrumentalization.

John B: I agree with this characterization, 

but this stage is a little more complicated for 

people with disabilities. 

To be hired or included in the “partner” 

ranks, people with disabilities have to establish 

that they are capable of doing the job for which 

they are applying and that their disabilities will 

not prevent them from doing the job. I think we 

should acknowledge this up front. 

John R: I agree that certain disabilities 

prevent certain individuals from doing certain 

jobs, and that people with disabilities do in fact 

have this added step as they move forward in 

our workplaces. 

John B: For example, I had to prove I was 

qualified to be a lawyer before I was offered my 

current job, and that my disabilities wouldn’t 

prevent me from doing my job. 

Just as an aside, this is also why I always tip 

my restaurant servers well, not just because they 

are grossly underpaid but because I appreciate 

that I could never in a million years carry plates 

and drinks for a living. I’m not capable of doing 

that job.

John R: Nice example. 

But let me add one caution here. We need to 

be careful that we don’t allow our cultural biases 

to define whether a specific disability would 

prevent a person from doing a particular job. 

For example, I can’t count the number of times 

I’ve heard people say that having 22q11.2 D.S. 

would prevent a person from being a lawyer or 

doctor or engineer or some other professional. 

But this bias has been proven wrong on many 

occasions. Certainly, having 22q would prevent 

some individuals from being a lawyer, but not 

others. These types of generalized characteri-

zations need to be done away with. 

John B: That is a concern. And let me add 

one other caution. We need to remove the 

occupational barriers currently in place that 

make it difficult for a person with disabilities 

to prove that she is qualified.

The LSAT is a good example of one such 

barrier. This test relies on proxy “skills” like 

speed-writing, fast reading, and quick dia-

gramming that provide little or no information 

on one’s potential as a lawyer. Standardized 
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tests should measure quality of thought, not 

proxy skills. We need to remove this barrier 

and develop a more inclusive LSAT—one that 

actually evaluates a potential lawyer’s ability to 

formulate and critically analyze legal arguments.

John R: That’s such a wonderful description 

of one of these barriers. I take it you’ll agree that 

the bar exam is another barrier?

John B: Yes, I do. And there are many others 

we can discuss at some other time. But these 

are sufficient, I think, to help us understand 

this second stage as it relates to people with 

disabilities.

John R: What are your final thoughts on 

this stage?

John B: It’s unfortunate, but I think that this 

stage is a necessary step for people to be truly 

accepted. Let me give you an illustration that 

helps explain why I believe this. 

When I was younger, around middle school 

age, everyone who knew me could tell I was 

significantly weaker and less coordinated than 

others. When baseball season started, I was al-

ways picked dead last in the draft. No one wanted 

me, and for good reasons. I was short, slow, 

and uncoordinated, and I could be a liability 

on defense with my unreliable balance. In one 

instance that my mom still often mentions, I hit 

a grounder to shortstop and my coach thought 

it was a good idea to run out, pick me up, and 

physically carry me down the first base line to 

try and beat the throw. 

In eighth grade, however, this sort of treat-

ment changed. My new coach drafted me 

because he had a daughter with disabilities, 

so he could see past mine. Instead of dwelling 

on the things I could not do as well as others, 

he saw those areas where I could contribute, 

even with disabilities. With this outlook, he 

made a point of including me in every aspect 

of the team. I love baseball, and even though I 

was never going to be a great athlete, I used my 

disabilities to my advantage. I took smart swings 

and made pitchers work to throw me out. I had 

a decent throwing arm, so my throws from the 

outfield were solid. But more than that, I could 

see things in other people’s games—perhaps a 

position they could take on the field or a batting 

motion—that would elevate their ability in 

some small degree. 

These capabilities helped me to shine. I 

had a .500 on-base percentage (the highest 

in the league, I believe), my team won the 

league championship, and my teammates 

unanimously voted me into the league’s all-

star game. 

If I had not been “used” in this admittedly 

somewhat tokenizing way, no one would have 

seen the potential for where I (and others like 

me) could contribute. When I was included, ev-

eryone could see the value-add that I brought—

so much so that the players themselves named 

me one of their two representatives on the 

town’s all-star team. And here is my point: I 

believe that giving people a working example 

of where people with differences (regardless of 

type) can contribute is a very effective method 

of changing cultures for the better. 

John R: That’s a great story, and a good 

point. We have to pass through stage 2 to get 

to stage 3, and providing good examples of 

how people with disabilities can contribute 

will help us get there.

Stage 3
John R: This last stage is where we eventu-

ally want to be. People who were previously 

discriminated against are finally accepted for 

who they are: unique people. In this paradigm, 

law firms will hire employees with disabilities 

simply because these individuals are good 

employees. Software companies will hire em-

ployees on the spectrum simply because they 

are good employees. Schools will start admitting 

neurologically diverse students and assisting 

them, just as they do athletes and musicians. 

And others can fill in the rest of the examples.

The barriers to entry will be removed, and 

people with disabilities will be hired solely 

based on their qualifications and skills. 

The point is, we will stop characterizing peo-

ple based on their genetic code and disabilities, 

and start focusing on their individual traits. 

John B: We have a long way to go to get there.

John R: Yeah, I am afraid so. But we have 

to do something to push our way forward, and 

this conversation will hopefully help. 

Promoting Effective Changes
John R: Is there anything else we can do to help 

introduce this third stage to our legal community 

here in Colorado? Any ideas?

John B: For me, inclusion in the legal pro-

fession has to start from the bottom up. That 

means we need to start with a more inclusive 

LSAT, as we previously discussed. I suspect 

(based on my own experience) that the legal 

profession’s entrance exams (including the bar 

exam) are among the most resistant barriers 

to entry for those with disabilities.

From there, reform of the accommodation 

structure is needed. Though I recognize the 

challenges presented by those who seek to 

cheat the system, the burden of proof required 

to certify one’s status as disabled is particularly 

onerous and can feel dehumanizing. Even for 

someone as obviously disabled as I am, it felt 

like the LSAT evaluators saw me as a potential 

Regardless of 
outcome, the 
accommodations 
process was always 
a negotiation, 
and thus it felt 
at times like my 
existence in the 
legal profession 
was conditional 
and somewhat 
temporary—
easily snuffed 
out by arbitrary 
determinations of 
how truly disabled 
I am.
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cheater until I proved otherwise. And even when 

I had established my condition, they would 

often overrule the recommendations of medical 

professionals to grant fewer accommodations 

than I had requested. Regardless of outcome, 

the accommodations process was always a 

negotiation, and thus it felt at times like my 

existence in the legal profession was conditional 

and somewhat temporary—easily snuffed 

out by arbitrary determinations of how truly 

disabled I am.

Finally, the profession itself needs to change. 

Law firms and government institutions need 

to prioritize hiring disabled lawyers outside 

of the specific, disability-advocacy realm into 

which many professionals with disabilities find 

themselves slotted. Their DE&I committees 

need to include people with disabilities, not 

just for their own sake but because those with 

disabilities bring unique perspectives that often 

are not considered. 

What changes do you suggest?

John R: First, I think we need to recognize 

the commitment to equality that our governor 

has brought to his office. He recently signed SB 

21-095, which creates a hiring preference pilot 

program for qualified applicants with disabilities. 

He is pushing the issue forward. And some law 

firms are doing likewise. Your firm, for instance, 

appears to have a wonderful commitment to 

the disabled community.

Second, we—being the Colorado bar—

need to recognize the problem: people with 

disabilities are still subject to a fair amount of 

discriminatory behavior. Conversations like 

this one can raise the awareness. And the bar 

itself can also help by setting up a specialty bar 

for lawyers with disabilities.

Third, our firm DE&I committees need to 

give equal time and consideration to lawyers 

and staff members with disabilities.

The second and third points can be met 

pretty easily if people really want to take action. 

The next goal is a bit more challenging.

We need to change the way we think about 

people with disabilities. We as lawyers need to 

stop thinking that people with disabilities are 

incapable of practicing law or working in our 

firms. This is true of all people with disabilities, 

but especially people who are neurologically di-

verse. We are still stuck in this paradigm where 

lawyers on the spectrum, with 22q11.2 D.S. or 

some other neurological condition are thought 

of as intellectually incapable. This simply needs 

to stop! Lawyers with disabilities are just like 

everyone else. We have strengths and areas that 

need improvement; some are MENSA smart 

and some struggle with complex reasoning; 

and some are wonderful people, and some less 

than wonderful. But this is true of everyone, 

and we just need to look around our own firms 

to confirm this. So we need to stop singling 

out people with disability challenges for extra 

scrutiny.

Am I making any sense here?

John B: Perfect sense. Anything else you 

want to say?

John R: We are lawyers. This means that 

we should lead our society in social justice 

reform and the equal treatment of people. Right 

now, we don’t, especially when it comes to the 

treatment of people with disabilities. Private 

companies like Microsoft are way ahead of 

us in their commitment to hiring people with 

disabilities and neurological diversity, and they 

have hiring practices to back up their policies. 

But we can do better. By starting the discussion, 

we can move forward and become the leaders 

of society we should already be.

How about you? Any final thoughts?

John B: Overall, I see tremendous oppor-

tunity for the legal profession to lead the way 

in reflecting the egalitarian values upon which 

this country was (at least in part) founded but 

still has yet to fully live up to. Individuals with 

disabilities are valuable and should be included 

into the rich tapestry that forms our society, 

not shunned to obscurity simply out of fear or 

intolerance.

John R: Thanks for the wonderful conver-

sation, John. I always enjoy our talks.

John B: As do I, my friend. I look forward 

to digging deeper into this topic with you.  
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I
’ve heard in many circles recently that 

we’re all getting a little tired of “change,” 

“unprecedented times,” and “navigating 

the unknown.” The world we once knew 

has been turned on its side, and predictable 

patterns we once relied on are now a thing of 

the past. On top of that, the “new normal” we 

were promised still seems just out of reach.

While the difficulties of the legal profession 

might not go away anytime soon, we can address 

them with simple yet profoundly effective 

strategies to navigate upcoming changes and 

capitalize on the ways we’ve already learned to 

grow and adapt. Many within the legal profession 

are planning for approaching transitions, from 

job moves to hybrid workplace models and 

new ways of integrating work and home life, 

to the current winter season and the new year. 

Thankfully, we at the Colorado Lawyer 

Assistance Program (COLAP) have also observed 

growth as the goodness and compassion of 

humanity have risen to the occasion within each 

of us, our families, our communities, and even 

the legal profession itself. These adaptations 

allow for greater strength and resiliency as we 

move forward in 2022.

Tending to Our Routines
During times of change, our routines can either 

keep us grounded and focused or show us that 

what we’ve been doing is no longer working 

and we need different strategies to navigate 

new seasons. Tuning into how things such as 

movement, food, music, social media, and news 

consumption impact your moods, emotions, 

and energy levels will help you optimize such 

transitions. 

In with the New
Note what is working well for you and commit 

to doing more of those things. Build in mental 

and physical “commute time” even when you’re 

not going somewhere different. Get up from 

your chair and move around. Go into a different 

room, engage with nature if possible, and 

move by stretching, deep breathing, or taking 

a quick walk.

If you’re a leader within your organization, 

encourage your entire department, team, or 

firm/agency to adopt the practice of building 

in 10 minutes of “commute time” between 

meetings. These behaviors will help you to 

quickly reset after difficult interactions so 

you don’t carry lingering negativity and stress 

into your next meeting, but they are equally 

important for all meetings, even the good ones! 

While your days and weeks may be in flux 

right now, you can still find ways to create a 

sense of routine and predictability. Create 

sensory cues that signal to yourself, and even 

your family, that you’re transitioning to and 

from work. This can include a playlist of songs 

that influence a positive mind-set and outlook, 

journaling at the end of the day or before you 

start the weekend, or making like Mr. Rogers 

and changing those clothes as soon as you arrive 

The Hope of a New Season
BY  A M Y  PH I L L I P S
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home or stop working (cardigan weather is in 

full-swing, after all!).

Engage in mindful moments. The research 

is in, and meditation, mindfulness, and yoga 

practices are scientifically proven methods 

for reducing stress and increasing emotional 

regulation, cognition, and overall well-being. 

No time for these? Not for you? No problem. You 

can benefit from these practices by focusing all 

your senses on something in the present for just 

a few moments at a few set points throughout 

the day. Listen to water infusing the soil of your 

plants and notice how they have grown and 

shifted toward their light source. Or, as one of 

my favorite professors in graduate school, Dr. 

Barry Koch, would encourage—stop, breath, and 

watch your pet fully enjoy that treat you gave 

them before moving on to your next obligation. 

If it has been an especially long or stressful day, 

give them a second treat. 

Capitalize on the winter rituals that most 

matter to you and your family, or build in new 

ones to carry forward. Reflect on what traditions 

are most meaningful to you, and—whether it’s 

with your partner, children, local neighbor-

hood/community organization, nieces and 

nephews, AA family, friends, or pets—build 

those traditions back in. This could mean taking 

the essence of a childhood memory that’s dear 

to you and creatively adapting the practice to 

your reality, here and now. For others, it could 

mean adopting a brand-new tradition you heard 

about that resonated for you. (The possibilities 

are truly endless here!)

Out with the Old 
Times of great change are also a wonderful 

opportunity to discard any bad (or just un-

enjoyable) habits we may have. Are there any 

habits you have unintentionally fallen into 

that are detracting from the space you want to 

be in? Do you find yourself drinking or using 

substances to cope more than you would like? 

Have you isolated from real relationships or 

spiritual connections and instead turned to 

mindless scrolling through social media to 

numb out the day’s events? Try connecting with 

a positive friend, family member, or spiritual 

support rather than falling down obscure social 

media black holes. Seek support from COLAP or 

re-engage with your therapist or peer support 

group if you’re concerned about your substance 

intake or other maladaptive behaviors.

It’s also important to note where your en-

ergy and attention are going and give yourself 

permission to “not be everything to everyone 

at the same time.” (It’s really not possible.) As 

therapist Ashley Baldwin notes in her recent 

article, “The Art of Balance”:

[F]inding a balance is hard. You will always 

be juggling multiple balls in the air; work, 

relationship, self-care, etc. Some of these 

balls are plastic and some are glass and it is 

important to know which are which. You can 

drop the plastic ones and pick them up later 

and they will be okay, but you can’t put the 

glass ones back together. Do you have a big 

trial next week? This may be your glass ball 

for a week, and you may have to drop some 

plastic balls of helping with homework every 

night. Does your child have a big concert or 

sporting event? This may be your glass ball 

that day and the emails at work may be the 

plastic ball. Understanding which are which 

can help you prioritize while also giving 

yourself grace.1 

This can go a long way toward realistically 

sustaining both work and personal lives and 

commitments.

Nurturing Our Relationships 
Equally important to tending to our routines is 

nurturing our relationships. Don’t “go it alone.” 

It’s normal to want to isolate under chronic 

stress and trauma exposure, but it isn’t helpful. 

In Dare to Lead, Brené Brown attacks the myth 

of going it alone: “From our mirror neurons to 

language, we are a social species. In the absence 

of authentic connection, we suffer. And by 

authentic, I mean the kind of connection that 

doesn’t require hustling for acceptance and 

changing who we are to fit in.”2 To be effective, 

this must be an intentional endeavor that is 

consistently exercised and nurtured over time, 

like any skill or muscle. 

If you, like many, find your inner circle has 

dwindled during what has been a season of 

isolation, now is the time to shed that layer of 

defense and actively seek out new supports. 

Engage with the Colorado Attorney Mentoring 

Program (CAMP)—either as a mentor or a 

mentee—or seek out someone you respect and 

whose values you would like to emulate and 

see if they would be willing to take you on as a 

mentee. Join that supportive group for working 

parents or engage with a hobby or project that 

allows you to reconnect with safe and positive 

community, even if virtually.  

It’s Okay Not to be Okay
Above all else, don’t ignore the hard situations 

and emotions, nor the grief and the loss that 

you may be experiencing. It’s okay to struggle; 

after all, you’re human, and the past few years 

have been hard on everyone, including the legal 

community. But you need not suffer alone, and 

it’s important to make space for joy, growth, 

and renewal even when they sit alongside 

the grief and hurt. If you would like support 

or resources while building your well-being 

plan, call COLAP at (303) 986-3345 or email 

info@coloradolap.org for a free, confidential 

well-being consultation. And review the Task 

Force Report from Colorado Supreme Court’s 

Task Force on Lawyer Well-Being for inspiring 

well-being recommendations for the legal 

community.3   
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This article explains independent actions for relief from final judgment under Colorado Rule of Civil Procedure 60(b). 

W
hen the trial court enters a final 

judgment against the judgment 

debtor, the debtor has limited 

options. Typically, debtors may 

opt to suffer collections, appeal the judgment 

to the reviewing court, or file post-trial motions 

with the trial court. For post-trial motions, CRCP 

60(b) empowers trial courts to relieve judgment 

debtors from a final judgment under limited 

circumstances. Generally, Rule 60(b) motions are 

subject to a 182-day deadline, so if a judgment 

debtor moves for relief beyond that deadline, 

the court lacks jurisdiction to grant relief. 

But when all else fails, Rule 60(b) offers 

another often overlooked option; it provides 

that “[the] Rule does not limit a court’s power 

to: (1) entertain an independent action to 

relieve a party from a judgment, order, or 

proceeding. . . .” And this part of Rule 60 is not 

subject to the 182-day deadline.

The provision for an independent equitable 

action can (and has) caused substantial confu-

sion among litigants, especially in the context of 

default judgments. This article delves into the 

origins of the independent equitable action, 

outlines current case law interpreting a party’s 

right to institute such action, and offers practical 

considerations regarding the effect of this rarely 

interpreted Rule 60 provision. 

The Rule 60(b) Independent 
Equitable Action
Rule 60(b) is the basis for the trial court’s power 

to review and vacate a final judgment.1 There are 

two potential avenues to relief from a prior judg-

ment or order, by motion or by an independent 

action. A motion is most commonly used within 

the 182-day or “reasonable time” deadlines. If 

those deadlines lapse, a judgment debtor can 

bring an independent equitable action under 

limited circumstances. This independent action 

is “intended to be used as a ‘last ditch remedy’”2 

for a “direct attack on a prior judgment.”3 

An independent action is a “fresh and direct 

attack” permitted under Rule 60(b) but not 

necessarily subject to its standards or limita-

tions.4 Accordingly, an independent action is 

a new civil action that may be commenced “in 

the same manner as any other civil action,”5 

meaning judgment debtors can file them either 

in the trial court presiding over the underlying 

action or in a new trial court.6 Further, so long 

as venue and jurisdiction are proper in the new 

trial court, a judgment debtor may seek relief 

in a new venue.7

Rule 60(b)’s independent action clause is 

often referred to as the “savings clause.”8 But 

even the “savings clause” has limitations; “an 

independent action ‘should be available only to 

prevent a grave miscarriage of justice.’”9 

Origins of the Action
Courts have long recognized various avenues by 

which judgment debtors could obtain relief from 

a prior judgment.10 “Throughout legal history, 

losing parties have sought procedural vehicles 

through which to bring complaints about the 

accuracy of judgments or the adequacy of the 

proceedings that led to those judgments.”11 

While early courts recognized various methods 

of obtaining relief from a prior judgment, the 

kinds of relief recognized at common law before 

enactment of the Federal Rules of Civil Procedure 

(FRCP) led to varied and inconsistent decisions.12 

Accordingly, in 1937 “Federal Rule of Civil 

Procedure 60 was adopted in an attempt to 

unify post-judgment relief practice in the federal 

courts.”13 It “largely replaced [the] patchwork [of 

remedial devices] with specific procedures and 

limits for granting relief from judgment.”14 By 

outlining specific procedures, this rule changed 

how courts approached remedial measures and 

simplified the process. 

After much debate and several unsuccessful 

iterations of Rule 60, the Federal Rules Advisory 

Committee (FRAC) amended the rule in 1946.15 

This revision helped resolve the problems that 

plagued the rule’s first draft by specifically 

articulating the substantive remedies that 

remained available to judgment debtors.16 In 

addition, the revised rule allowed judgment 

debtors to plead both intrinsic and extrinsic 

fraud as justifications to vacate a judgment17 

and included provisions allowing for relief 

from a judgment based on newly discovered 

evidence, a void judgment, or any other reason 

(a catch-all provision).18 Because many thought 

the six-month limitation on bringing motions 

“
But when all else 
fails, Rule 60(b) 

offers another often 
overlooked option; it 
provides that ‘[the] 
Rule does not limit 
a court’s power to: 

(1) entertain an 
independent action 

to relieve a party from 
a judgment, order, or 

proceeding. . . .’  

”
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was too short, the FRAC also extended this 

limitation to one year, opening the door to 

more claims.19 Revised Rule 60 also specifically 

abolished the common law vehicles to obtain 

relief from a prior judgment, including “[w]rits 

coram notis, coram vobis, audita querela, and 

bills of review and bills in the nature of a bill 

of review.”20 Lastly, the revision provided for 

independent actions and allowed the court to 

set aside judgments for fraud on the court, so 

“[e]ven after the adoption of modern Rule 60 

. . . the independent action at equity continues 

to provide an avenue for relief from judgments 

obtained by fraud.”21

In 2007, the FRAC updated Rule 60 once 

more to its current version.22 This update largely 

consisted of organizational and stylistic changes, 

including the addition of subheadings,23 to 

make the rule more easily understandable, 

but it did not change the rule’s substance.24 

Colorado and several other states followed 

suit by adopting similar rules in their own civil 

procedure canons.

Evolution in Colorado
Early on, Colorado case law recognized the 

ancient remedies outlined above, including 

independent equitable actions to attack a 

judgment.25 In 1898, for example, the Colorado 

Court of Appeals in Smith v. Morrill reversed 

an order dismissing an independent equitable 

action to set aside a default judgment, based on 

failure to properly serve the judgment debtor.26 

The Court determined that the judgment debtor 

could make this equitable request separate-

ly from the recognized grounds of mistake, 

inadvertence, surprise, or neglect under the 

code of procedure then in force.27 And in 1912, 

the Colorado Supreme Court in Kavanagh v. 

Hamilton recognized that a party could obtain 

relief from a prior judgment through a motion, 

answer, cross-complaint, or equitable action.28 

The Colorado Supreme Court also eventually 

adopted CRCP 60, which was based on and 

largely had the same effects as FRCP 60. CRCP 

60 was most recently updated in 2017 when the 

Colorado Civil Rules Committee extended the 

time limitation from six months to 182 days 

for bringing claims of mistake, inadvertence, 

surprise, excusable neglect, newly discovered 

evidence, or fraud. This change clarified the 

rule but did not change its substance. 

Principle of Finality versus 
Interests of Justice
In allowing independent equitable actions to 

obtain relief from prior judgments, courts try 

to strike a balance between the principle of 

finality and the interests of justice.29 Rule 60(b) 

“defines when a court can redress substantive 

errors in a final judgment,” and courts operate 

within their limitations to strike a balance 

between the interests of finality and justice,30 

allowing independent actions for relief from 

a final judgment only in “extreme situations 

or extraordinary circumstances,” which are 

discussed below.31

Finality is the primary limiting factor32 and is 

the idea that, once a case has been decided, the 

decision is final and should only be overturned 

in extraordinary circumstances.33 Otherwise, 

disputes would never end and issues could never 

truly be resolved.34 As the court in Davidson v. 

McClellan put it, “[i]t is essential for practical 

reasons as well as for fundamental fairness, that 

there be a point at which litigation reaches a 

conclusion and that parties be permitted to rely 

on the outcome.”35 In most cases, even if a prior 

decision was obviously unsound, reopening it is 

generally not permitted because it would violate 

the principle of finality,36 so independent actions 

are only permitted in extreme circumstances.37 

Further, the principle of finality is more strictly 

enforced as time passes after a case has been 

decided.38

Independent actions for relief from a prior 

judgment inherently “allow departure from ‘rigid 

adherence to the doctrine of res judicata,’”39 so 

independent actions are only permitted if there 

is a feasible and direct attack on the prior ac-

tion.40 Accordingly, many courts have dismissed 

independent equitable actions under the finality 

principle based on res judicata and collateral 

estoppel.41 On the other hand, independent 

actions may not “be used to obtain further review 

of final orders in the earlier case.”42 For example, 

in Mishkin v. Young, a tenant sued a landlord 

who had retained his security deposit.43 After 

the trial court found in favor of the tenant, the 

landlord challenged the judgment several times. 

When the trial court rebuffed these challenges, 

the landlord initiated an independent action 

for relief from the initial judgment “‘to correct 

the mistaken’ rulings of the district court in the 

underlying action.”44 Ultimately, the reviewing 

court determined that the independent action 

was barred under claim preclusion, because 

the debtor was using the new action simply for 

further review of the initial judgment.

However, although preserving finality is a 

valid concern, “it is also clear that under certain 

limited circumstances even the principle of 

finality must give way to overriding concerns 

for truth and equity.”45 As the court in Matarese 

v. LeFevre stated, Rule 60(b) provides a “grand 

reservoir of equitable power to do justice in a 

particular case.”46 Thus, courts have discretion 

to allow relief from a final judgment for public 

policy reasons. This broad grant to do justice 

also licenses creative lawyering on the side 

of the losing party47 in bringing arguments 

based on the interests of justice, an abuse 

“
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of discretion, newly discovered evidence, or 

other equitable principles. Courts entertain 

independent equitable actions to “invoke the 

court’s inherent power ‘to prevent the use of 

a judgment at law by one who had obtained 

it against conscience.’”48 These exceptions to 

the rule of finality attempt “to strike a proper 

balance between the conflicting principles that 

litigation must be brought to an end and that 

justice should be done.’”49 

Courts analyze the “interests of justice” 

according to whether the action will “‘prevent 

a grave miscarriage of justice’”50 and consider 

whether the negligence that caused the judgment 

is “excusable, whether the moving party has 

alleged a meritorious defense, and whether relief 

from the challenged order would be consistent 

with equitable considerations.”51 

Cases Construing Independent 
Equitable Actions 
Dudley v. Keller is the primary authority on 

independent equitable actions in Colorado, 

especially where an attorney’s gross negligence 

causes a default judgment.52 In Dudley, Keller 

sued Dudley to recover on a promissory note 

and for breach of contract. Keller properly served 

Dudley with a summons and complaint, and 

after a series of motions, including a motion 

for extension of time to file an answer, Dudley’s 

counsel failed to appear or otherwise file an 

answer. Accordingly, the trial court entered 

default judgment against Dudley, even though 

notices of default were sent only to his counsel. 

While Dudley had kept in touch with his counsel 

and relied on his attorneys, he did not receive 

notice of the default judgment hearing or the 

entry of default until six months later when his 

bank account was attached upon execution of 

the judgment. As soon as he became aware of 

the default judgment, Dudley retained new 

counsel, who then filed the independent action. 

The trial court permitted Dudley to bring an 

independent action due to his attorney’s gross 

negligence, which had precluded him from 

properly challenging the judgment under Rule 

60(b), and it set aside the default judgment. 

The Court of Appeals outlined specific 

elements to consider in determining whether a 

judgment debtor will be permitted to bring an 

independent action, as discussed below.53 While 

these elements make it difficult to successfully 

plead the action, they permit an independent 

action under exceptional circumstances and are 

designed to lead to a more fair and equitable 

outcome.54 Because Dudley reasonably relied 

on his counsel, whose negligence led to the 

judgment by default, the Court found no abuse 

of discretion in the trial court’s actions.55 

Many Colorado courts have since applied 

the Dudley elements and clarified the analysis 

of procedural requirements for independent 

actions for relief from judgment in Colorado.

Standard of Review 
The judgment debtor must show “clear, strong, 

and satisfactory proof”56 of each element de-

scribed below. Upon such proof, whether the 

independent action may proceed is “left to 

the sound discretion of the [court] and will 

not be disturbed on appeal unless an abuse of 

discretion or error of law is shown.”57 While this 

is a stringent standard, “the discretion of the 

court in considering any application to vacate 

a default is controlled by fixed legal principles, 

to be exercised in conformity with the spirit of 

the law . . . .”58 

The Elements 
The elements of a successful independent 

equitable action are

1) that the judgment ought not, in equity and 

good conscience, be enforced; 2) that there 

can be asserted a meritorious defense to the 

cause of action on which the judgment is 

founded; 3) that fraud, accident, or mistake 

prevented the defendant in the action from 

obtaining the benefit of his defense; 4) that 

there is an absence of fault or negligence 

on the part of defendant; 5) and that there 

exists no adequate remedy at law.59 

Usually, for a party to be successful in set-

ting aside a default judgment, “it must prove 

that each of these [contemplated] criteria are 

present.”60 

The analysis begins with equitable princi-

ples.61 Because this standard is strict, courts 

generally elect to enforce the judgment rather 

than set it aside. But an independent action 

may proceed if it is the only way “to prevent a 

“
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grave miscarriage of justice.”62 In determining 

whether a judgment should not be enforced, 

courts scrutinize why the judgment debtor 

seeks to overturn the judgment.63 For example, 

in Tostige v. Ragsdale, the Michigan Court of 

Appeals determined that a default judgment 

should not be enforced based on principles of 

equity because the plaintiffs made a material 

misrepresentation in their complaint.64 

Next, courts consider whether the judgment 

debtor had a meritorious defense to the opposing 

party’s claims in the underlying case65 and look 

at whether the moving party can “establish 

by factual averments and not simply legal 

conclusions that the claim previously dismissed 

was indeed meritorious and substantial.”66 The 

judgment debtor must “state the defense ‘with 

such particularity that the court can see that it 

is a substantial and meritorious defense, and 

not merely a technical or frivolous one.’”67 

Under the third element, courts analyze 

whether fraud, accident, or mistake prevented 

the judgment debtor in the underlying action 

from being successful. As to fraud, courts permit 

an independent action for relief from a prior 

judgment if the original judgment was based 

on extrinsic fraud,68 so they consider whether 

the fraud was extrinsic as opposed to intrinsic.69 

Extrinsic fraud “operates to deprive the person 

against whom the judgment was rendered of an 

opportunity to fully or fairly defend.”70 Courts 

allow independent actions based on extrinsic 

fraud “because such fraud corrupts the judicial 

power and serves to turn a court of law into an 

instrument of injustice.”71 Fraud upon the court 

is a narrower version of extrinsic fraud,72 which 

includes fraud “that interferes with the judicial 

machinery itself.”73 Common examples of fraud 

upon the court include bribery, corruption 

in the court, or an attorney allowing fraud to 

occur without doing anything to stop it.74 In 

examining fraud upon the court, courts consider 

the fraud’s effect on the prior decision rather 

than the extent of the fraud.75 For example, 

the judgment debtor must show that the fraud 

involved “more than injury to a single litigant” 

because fraud upon the court “is limited to 

fraud that ‘seriously’ affects the integrity of the 

normal process of adjudication.”76 

On the other hand, courts do not permit an 

independent action based on intrinsic fraud,77 

which “occurs where the fraud pertains to an 

issue in the original action or where the acts 

constituting the fraud were or could have been 

litigated in the original action.”78 Examples of 

intrinsic fraud include perjury, nondisclosure, 

and false testimony.79 

Courts permit a judgment debtor to bring 

an independent equitable action if the un-

derlying judgment was based on an accident 

or mistake,80 but the mistake, for example, 

must be substantial.81 For instance, in Green v. 

Hartel-Green, a husband and wife had signed 

a separation agreement and obtained a di-

vorce.82 The separation agreement stated that 

the husband would pay his ex-wife monthly 

maintenance and contained a provision stating 

that the agreement could not be modified. The 

trial court determined that inclusion of the 

non-modification provision was a mistake. 

However, the Court of Appeals found that 

the “mistake was not such as to entitle him 

to relief”83 because he had failed to obtain a 

lawyer or to consider the plain meaning of 

the non-modification provision. So, although 

a mistake had been made, the mistake was 

not grave enough to justify an independent 

equitable action in light of the husband’s own 

negligence and failures.84

As to the fourth element, courts examine 

the prior judgment, which “must be ‘in no 

way attributable to the negligence of the party 

seeking equitable relief.’”85 This means the 

judgment debtor who brings an independent 

equitable action must have “clean hands.”86 For 

example, in Hudson v. United States, the trial 

court prohibited plaintiff from bringing an inde-

pendent action because he was unable to prove 

that the alleged mistake was not his own fault 

and was not caused by his own neglect when he 
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did not understand the government’s reply to 

his motion to vacate.87 The court reasoned that 

plaintiff’s lack of understanding did not prove 

he had clean hands because the response and 

his opportunity to contest the response were 

explained to him in plain language.88 On the 

other hand, the court in Armour v. Monsanto 

Co. debated whether the absence of fault or 

negligence applied to the original case or to the 

independent action.89 The court did not reach 

a conclusion regarding this debate, thereby 

leaving this question unanswered.90

In Dudley, the court determined that the 

debtor had not been negligent because “[g]ross 

negligence on the part of counsel resulting in 

a default judgment is considered excusable 

neglect on the part of the client entitling him 

to have the judgment set aside.”91 Under this 

holding, as long as the attorney rather than the 

judgment debtor was negligent, the judgment 

debtor has clean hands. Thus, in addition 

to permitting judgment debtors to bring a 

malpractice suit against their attorneys, the 

court may also permit a suit to set aside the 

judgment caused by the malpractice. 

Lastly, courts consider whether the judg-

ment debtor could have otherwise obtained 

an adequate remedy at law.92 For instance, 

if the judgment debtor fails to exhaust every 

possible avenue in the underlying case, the 

court will dismiss the independent action.93 

Under FRCP 60(b), “[i]f the right to make a 

motion is lost by the expiration of the time limits 

fixed in these rules, the only other procedural 

remedy is by new or independent action to 

set aside a judgment upon those principles 

which have heretofore been applied in such an 

action.”94 Generally, if the judgment debtor had 

an opportunity to appeal or to move under Rule 

60 in the underlying case, the court will deter-

mine that an adequate remedy was available 

and will not permit the independent action.95 

This is again because “a party may not use an 

independent equitable action to accomplish 

what he could have accomplished by appeal.”96 

But a malpractice suit against former counsel 

for negligence does not constitute an adequate 

remedy at law97 because the judgment debtor 

“seeks an opportunity to defend against appel-

lant’s suit, not merely reimbursement for the 

money expended to satisfy the judgment. Any 

potential monetary liability of former counsel, 

assuming the same can be satisfied, may well 

be insufficient to relieve judgment debtor 

from the former judgment.”98 Courts will only 

conclude that there was no adequate remedy 

at law in “‘extreme situation[s]’ in which relief 

is warranted under C.R.C.P. 60(b)(5) . . . and is 

unavailable under other clauses of the rule.”99 

Time Limitations 
While Rule 60(b) motions have specific time 

limitations, there are none specified for in-

dependent equitable actions. Accordingly, it 

has been variously argued that the 182-day 

limitation applies, that there is a “reasonable” 

time limitation, and that there is no limitation. 

The rule’s lack of specificity is problematic, 

given that a judgment debtor may, under some 

interpretations, enjoy an unlimited time to file 

an independent equitable action. 

Colorado courts have come to differing 

conclusions regarding time limitations for 

independent actions. For example, in Dudley, 

the Court of Appeals permitted plaintiff to bring 

an independent equitable action, even though 

the action had been filed more than six months 

after the underlying judgment.100 The Court 

decided that the six-month (now 182-day) 

limitation did not govern independent actions 

based on statutory interpretation, stating that 

“[a]lthough the six month requirement at the 

end of [the rule] may appear to apply to the 

independent action, a careful reading of [the 

rule] particularly in light of the placement of the 

semicolon, clearly indicates that the six month 

time limitation applies only to proceedings 

instituted to vacate a judgment entered against 

defendants not personally served in the original 

action.”101 

Similarly, in Terry v. Terry, the Colorado 

Supreme Court concluded that the 60-day 

(now 182-day) limitation does not apply to 

independent actions.102 There, the Court de-

termined that Rule 60 itself “clearly recognizes 

that . . . ‘[t]his rule does not limit the power of 

a court [] to entertain an independent action 

to relieve a party from a judgment, order, or 

proceeding.’”103 

Further, in Atlas Construction Co. v. District 

Court, the Colorado Supreme Court held that, 

because an independent action to obtain relief 

from a prior judgment is a new action rather 

than a continuation of the same action brought 

under Rule 60, it should be “commenced in 

the same manner as any other civil action.”104 

The Court specifically ruled that “[n]othing in 

this opinion shall be interpreted to prevent a 

proper filing by plaintiff of an independent 

equitable action, so long as it is filed within a 

reasonable time.”105

However, the Colorado Court of Appeals 

later held that while independent actions are 

not subject to the time limitations outlined in 

Rule 60, there is no time limit on bringing an 

independent equitable action for relief from a 

prior judgment.106 More specifically, the Court 
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in Dudley held that independent equitable 

actions are “not restricted by the six month 

time limitation imposed on motions made 

under sub-sections (1) and (2) of C.R.C.P. 60(b) 

or the reasonable time requirements imposed 

upon motions made under sub-sections (3), 

(4) and (5) of that rule.”107 In Sloat v. City of

Newport, a Rhode Island court even decided

that an independent action may be able to

proceed if it is filed more than a year after entry 

of the initial judgment.108 Rather than looking 

for a time limitation as a restriction on when 

independent actions would be permissible,

the courts in these two cases looked to the

Dudley elements as the only limitations on

bringing an independent equitable action.109 

Even without a specified time limitation, 

a judgment creditor defending against an 

independent action may raise laches and the 

statute of limitations on the underlying claim 

as affirmative defenses.110 For laches to apply, 

a defendant must show both that the plaintiff 

unreasonably delayed and that the delay 

resulted in prejudice or injury.111 Prejudice or 

injury can be a change in position based on or 

in reliance on the underlying judgment.112 For 

example, if there was a long delay between the 

decision in the initial action and the filing of 

the independent action, the judgment creditor 

could argue laches as an avenue to dismissal 

of the independent action.

The statute of limitations defense to the 

independent action was considered in United 

States v. Beggerly, where the US Supreme Court 

acknowledged that the time limitation for an 

independent action is greater than that for a 

motion. It stated that when “the right to make a 

motion is lost by the expiration of the time limits 

fixed in these rules, the only other procedural 

remedy is by a new or independent action 

to set aside a judgment . . . .”113 In Beggerly, 

the United States entered into a settlement 

agreement to quiet title to disputed land 

for a federal park. More than 12 years later, 

respondents sued to set aside the settlement 

agreement. The district court dismissed the 

complaint, but the Fifth Circuit determined 

that the applicable statute of limitations was 

subject to equitable tolling, and therefore the 

suit was not barred. Beggerly made clear that 
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C
olorado’s Rights in Stolen Property 

statute allows litigants to assert a 

civil theft claim and seek treble 

damages and attorney fees.1 These 

are powerful and attractive remedies. But 

over the last few decades, Colorado courts 

have considered whether such claims can be 

asserted if the parties to the civil theft also 

have a contract concerning the same subject 

matter. In 2019, the Colorado Supreme Court 

held in Bermel v. BlueRadios, Inc. that the 

economic loss rule no longer bars claims (if it 

ever did) for civil theft where the parties have 

such a contract.2 Does this mean that every 

contract case will now include a claim for treble 

damages? Has the sky fallen? The BlueRadios, 

Inc. dissent and some commentators seem 

to think so.3 

However, the reality is more nuanced. The 

economic loss rule developed its role as a 

defense to statutory claims only recently, and 

even then it was unclear exactly how much 

protection it offered. BlueRadios, Inc. in many 

ways represents a return to the foundation of 

the economic loss rule as a barrier to negligence 

claims but perhaps not much more.

Yet it is undeniable that the economic loss 

rule no longer offers the hope of protection 

against claims for civil theft. So while the sky 

has not entirely fallen, adventurers into this 

area should check their maps carefully before 

exploring. This article provides some landmarks 

on that map. It describes the interplay between 

the civil theft statute and the economic loss rule 

and offers practical advice on handling civil 

theft claims in the context of contract disputes.

Navigating a 
Fallen Sky 
Civil Theft and Contracts after 

Bermel v. BlueRadios, Inc.

BY  C OL I N  MOR I A R T Y

Colorado’s Rights in Stolen Property statute allows a litigant asserting a civil theft claim to seek treble
 damages and attorney fees and obtain a judgment that may be non-dischargeable in bankruptcy. 

This article discusses the viability of such claims where the parties involved had a contract.
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The Rights in Stolen Property Statute
In Colorado, crimes like embezzlement, stealing, 

and similar acts are largely subsumed under 

a single criminal statute that defines “theft.”4 

Under CRS § 18-4-401, the theft statute, the 

act of theft has three general elements: (1) 

obtaining, retaining, or controlling someone 

else’s property; (2) without authorization or by 

threats or deception; and (3) with a culpable 

state of mind, which can be proven directly or 

inferred through one of several factual circum-

stances listed in the statute.5 State of mind can 

be shown by proving that the defendant does 

one of the following:

 ■ intends to deprive the other person 

permanently of the use or benefit of the 

thing of value;

 ■ knowingly uses, conceals, or abandons 

the thing of value in such manner as to 

deprive the other person permanently of 

its use or benefit;

 ■ uses, conceals, or abandons the thing 

of value intending that such use, con-

cealment, or abandonment will deprive 

the other person permanently of its use 

or benefit;

 ■ demands consideration to which he or 

she is not legally entitled as a condition 

of restoring the thing of value to the other 

person; or

 ■ knowingly retains the thing of value for 

more than 72 hours after the agreed-upon 

return time in any lease or hire agreement.6

This criminal statute can of course be pros-

ecuted by the state. But theft victims can also 

bring a civil theft claim under the Rights in 

Stolen Property statute, CRS § 18-4-405. The 

remedies available to the victim under this 

statute are significant; a prevailing plaintiff is 

entitled to treble damages plus attorney fees. 

Unlike exemplary damages, these remedies 

are mandatory.7 Further, a civil theft judgment 

also likely renders the resulting debt non-dis-

chargeable in bankruptcy.8 

History of the Economic 
Loss Rule in Colorado 
The economic loss rule limits tort claims where 

the parties have a contract defining their rights 

and duties on the same subject matter. The belief 

that the economic loss rule could preclude 

a civil theft claim even where the statutory 

elements were satisfied is a product of the 

gradual evolution of the doctrine over the last 

few decades.

The Rule’s Origins
Colorado has permitted individuals to bring 

private actions for civil theft since 1861.9 The 

economic loss rule was recognized here over 

100 years later, in the 1988 Court of Appeals 

opinion Jardel Enterprises, Inc. v. Triconsultants, 

Inc.10 In this original formulation, the Court 

explained that “no cause of action lies in tort 

when purely economic damage is caused by 

a negligent breach of a contractual duty.”11 It 

reasoned that when parties form a contract, they 

are free to negotiate and restrict remedies in the 

event of a breach.12 Thus, a claim for negligent 

breach would allow one party to escape these 

negotiated restrictions.13 

Initially, the economic loss rule barred 

only negligence claims14 and did not even 

extend to bar negligent misrepresentation in a 

business transaction.15 But the doctrine’s reach 

was already on the march, and the Court of 

Appeals soon expanded the rule to bar claims 

from third-party beneficiaries of contracts16 

and suggested that it might be relevant to 

quasi-contract claims as well.17 

The Colorado Supreme Court adopted the 

economic loss rule in 2000 in Town of Alma v. 

AZCO Construction, Inc.,18  taking a broader view 

of the rule than the Court of Appeals. Rather 

than focusing on barring negligent breach of 

contract claims, the Court viewed the doctrine 

as aimed more generally at “prevent[ing] tort law 

from ‘swallowing’ the law of contracts” in light 

of developments in products liability cases.19 

Thus, “whether the plaintiff may maintain an 

action in tort for purely economic loss turns on 

the determination of the source of the duty” and, 

in particular, whether this duty “arises under 

the provisions of a contract.”20 This suggested 

the appropriate inquiry was whether the tort 

duty allegedly violated arose independently of 

the duties imposed by the contract.21 

But what did “independent” mean? Did it 

merely require litigants to point at a common 

law or a statutory source of duty on top of the 

contract, or did it require that the tort duty be 

totally separate from any contractual duty? In 

other words, what outcome did the economic 

loss rule imply when the parties adopted a 

contract duty that happened to overlap with a 

preexisting tort duty? Should the overlapping 

tort claims survive?

The Rule’s Evolution
A few years later, in BRW, Inc. v. Dufficy and Sons, 

Inc., the Colorado Supreme Court seemingly 

came down in favor of barring overlapping 

claims.22 It explained that the economic loss rule 

required “courts to focus first on the contractual 

context among and between the parties to see 

whether there was a contractual relationship 

that established the duty of care alleged to have 

been breached.”23 If that duty was memorialized 

in the contract, it was irrelevant if it also arose in 

tort.24 The Court hoped that parties to a contract 

would properly analyze all risks involved when 

forming a deal and “presumably will take into 

account the risk that these contingencies will 

occur while negotiating the contract.”25 

BRW, Inc. also addressed a line of older cases 

discussing misrepresentation that predated the 

economic loss rule. Before 2000, the Court had 

considered the interplay between contracts 

and misrepresentation claims under other 

theories. For example, in Bill Dreiling Motor Co. 

v. Schultz fraud or misrepresentation was not 

barred by the doctrine of parol evidence, which 

normally prevents a party from introducing 

evidence external to the contract to vary its 

terms.26 Similarly, the Court held in Keller v. A.O. 

Smith Harvestore Products, Inc. that merger or 

integration clauses stating that the contract was 

the full and final articulation of the parties’ agree-

ment did not bar misrepresentation claims.27 

The Court explained these prior holdings by 

noting that “in some circumstances,” at least 

where there was no overlapping contract duty, 

a claim for “negligent misrepresentation based 

on principles of tort law, independent of any 

principle of contract law, may be available[.]”28 

But the economic loss rule could bar claims 

such as those for negligent misrepresentation 

where the duty to avoid such misrepresentation 

is “memorialized in the contracts.”29 In BRW, 

Inc. the contract included a requirement for 
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BRW, Inc. to inspect the project and disclose 

nonconformance, so the Court determined that 

the contract imposed the duty to disclose.30 The 

Court distinguished Keller by noting that the 

misrepresentation there had occurred before 

the contract was signed, while in BRW, Inc. the 

misrepresentation arose after the parties had 

already bargained for a specific allocation of 

duties.31 It thus appeared that tort duties that 

overlapped with contractual duties, even for 

misrepresentation, could now be barred by the 

economic loss rule. 

But in the year after BRW, Inc., the Colorado 

Supreme Court seemed to endorse the contrary 

view that so long as the tort duty had an inde-

pendent source, it survived regardless of whether 

it overlapped with a contract, at least where the 

tort duty predated the contract.32 The Court held 

in A.C. Excavating v. Yacht Club II Homeowners 

Ass’n that a builder’s duty to homeowners was 

recognized at common law,33 the Colorado 

General Assembly had explicitly recognized 

this duty in enacting the Construction Defect 

Action Reform Act, and this duty survived the 

reasoning in Town of Alma.34 It concluded that 

even where the same or similar tort duties were 

written into the contract, the economic loss rule 

would not bar the claim.35 

Other cases seemed to agree with the sur-

vival of overlapping tort duties. The Supreme 

Court held that a fiduciary relationship can 

impose a duty of care that supports a tort action 

independent of any contractual action.36 It also 

held that the economic loss rule does not bar 

a claim for improper attachment, even where 

it arises out of a contract dispute.37 

The Economic Loss Rule’s 
Relationship to Civil Theft
In the decade after adopting its broad formu-

lation of the economic loss rule, the Colorado 

Supreme Court offered little guidance on how 

it would apply to intentional torts like fraud 

or theft. In older cases, the Court had noted 

that fraud claims were not dependent on the 

existence of an enforceable contract.38 The Court 

had also referred to “fraud” in Town of Alma, 

but only to explain that the economic loss rule 

was not based on the type of damages sought 

but instead on the source of a duty.39 

So it was left to the Court of Appeals to 

sort out whether intentional torts survived the 

evolving economic loss rule and how to apply 

the Supreme Court’s new tests. The Court of 

Appeals first addressed how the economic loss 

rule applied to civil theft in 2008 in Rhino Fund, 

LLLP v. Hutchins.40 Citing to A.C. Excavating’s 

analysis that claims based on overlapping duties 

survived, the Court decided that the economic 

loss rule did not bar civil theft claims.41 

But by 2009, other decisions suggested that 

civil theft claims overlapping a contract duty 

were barred.42 In Makoto USA, Inc. v. Russell, the 

Court of Appeals relied on BRW Inc.’s analysis 

that overlapping claims did not survive without 

mentioning A.C. Excavating.43 It acknowledged 

that remedies under the Rights in Stolen Property 

statute should survive if the Colorado legislature 

intended them to be additional remedies to 

those for breach of contract, but it believed the 

legislature did not so intend, so the overlapping 

claim was barred.44 The Court distinguished 

Rhino Fund by stating that the duties there had 

not really overlapped at all because the contract 

did not cover the remedies available for civil 

theft.45 By the end of the 2010s, the Colorado 

Court of Appeals seemed to have settled on 

the conclusion that the “economic loss rule 

can apply to fraud or other intentional tort 

claims based on post-contractual conduct” as 

determined by the independent duty analysis.46 

The Colorado Supreme Court 
Reconciles the Views
In 2015, the Colorado Supreme Court sought 

to reconcile the different views on dealing 

with overlapping tort and contract duties by 

announcing a new definition of “independent 

duty” in S K Peightal Engineers, Ltd. v. Mid Valley 

Real Estate Solutions V, LLC.47 It explained that 

“two types of independent duties of care . . . can 

render the economic loss rule inapplicable.”48 

The first is contractual: “if the contract contains 

no duties or the allegedly breached tort duty 

is beyond the scope of the duties contained 

within the contract” the civil theft claim is not 

barred.49 In other words, the economic loss 

rule does not come into play where there is no 

overlap in duties at all. 

Second, the tort claim may survive “even 

though the parties have entered into a con-

tractual relationship” where “certain special 

relationships” contain an “identical duty” to the 

tort duty allegedly breached.50 These include, for 

example, the relationships between construction 

companies and home builders.51 Accordingly, 

for a tort duty to survive where it overlaps with 

a contractual duty, the tort duty must arise out 

of a special relationship. 

The next year, the Colorado Supreme Court 

tackled the issue of intentional torts. It noticed 

that the pendulum risked swinging too far 

against torts and described a danger that contract 

law would “swallow tort law.”52 In Van Rees v. 

“
In 2015, the Colorado 

Supreme Court 
sought to reconcile 
the different views 

on dealing with 
overlapping tort 

and contract duties 
by announcing a 
new definition of 

‘independent duty’ 
in S K Peightal 

Engineers, Ltd. v. Mid 
Valley Real Estate 
Solutions V, LLC.   

”



 JA N UA RY  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      33

Unleaded Software, Inc., the Court addressed 

application of the economic loss rule to the 

intentional torts of fraud and theft.53 The Court 

did not directly address whether the economic 

loss rule could block such claims because it was 

able to resolve the issue on narrower grounds.54

With regard to fraudulent inducement, the 

Supreme Court criticized the Court of Appeals’ 

analysis in Van Rees for focusing on the fact that 

the tort claim was “related to the promises that 

eventually formed the basis of the contract[.]”55 

It reiterated that the question should instead be 

whether the tort duty was independent of the 

contract duty.56 Because fraudulent inducement 

to enter into a contract necessarily predates the 

contract duties themselves, the tort duty not to 

commit fraud did not arise out of the contract.57 

This, however, did not  resolve whether a fraud 

claim that was not independent of the contract 

might still be barred.58 

On theft, too, the Supreme Court did not 

have to directly answer whether the economic 

loss rule applied because the plaintiff in Van 

Rees had not properly stated a claim for theft 

in the first place. The “thing of value” allegedly 

stolen was plaintiff’s website and search engine 

rankings.59 But there was no suggestion that 

defendant had defrauded plaintiff by intending 

to obtain or deprive plaintiff of these “things,” so 

the Court did not have to reach the affirmative 

defense of the economic loss rule’s application.60 

Enter BlueRadios, Inc.
Three years later, the Supreme Court directly 

addressed the interplay between civil theft and 

the economic loss rule in Bermel v. BlueRadios, 

Inc.61 Bermel provided engineering services for 

BlueRadios, Inc. under a contract that expressly 

prohibited him from removing BlueRadios, 

Inc.’s proprietary information. Thus, it was 

seemingly clear that the statutory duty not to 

steal these particular items of property had 

been memorialized in the parties’ contract. 

Bermel was nonetheless found liable on claims 

including civil theft. He appealed, arguing 

that the economic loss rule barred the civil 

theft claim. 

The Court of Appeals, after noting that this 

question had been left open by Van Rees,62 

affirmed the theft judgment against Bermel. 

It began by expressing its understanding that 

overlapping duty claims were barred, reasoning 

that BRW, Inc. held that “[n]ot only must the 

duty arise from a source independent of the 

contract, it must also be a duty that is not 

memorialized in the parties’ contract.”63 It 

went on to explain, however, that because the 

economic loss rule was a judge-made rule, it 

could not bar a legislatively created cause of 

action.64

The Colorado Supreme Court agreed with 

the Court of Appeals. Like the Court of Appeals, 

it did not base its analysis on whether there 

was an independent duty. Indeed, it did not 

comment on whether an independent duty 

analysis was relevant at all. Instead, the Court 

adopted the Court of Appeals’ reasoning that 

because the Rights in Stolen Property statute is 

a legislatively created statutory remedy, it would 

be improper for a judge-made rule such as the 

economic loss rule to bar its cause of action.65 

In an apparent retreat from its prior broad 

formulations, the Court in BlueRadios, Inc. stated 

that it had previously applied the economic 

loss rule only “to bar common law tort claims 

of negligence or negligent misrepresentation.”66 

In a footnote that echoed with the force of a 

headline, it explained that “the economic loss 

rule generally should not be available to shield 

intentional tortfeasors from liability for miscon-

duct that happens also to breach a contractual 

obligation.”67 Perhaps the Court has come full 

circle and returned to the more limited view 

originally expressed in Jardel that the economic 

loss rule bars only negligence. That seems to 

be the impression of the Court of Appeals in 

its opinions subsequent to BlueRadios, Inc.68 

The BlueRadios, Inc. dissent, unlike the 

majority, recalled Town of Alma and worried 

that the theft alleged was not independent 

of the contract because it concerned theft of 

information made confidential by the contract.69 

The dissent worried that because “a great many 

contract claims arise from a scenario in which 

one contracting party pays another[,]” the payor 

could “virtually always assert a civil theft claim” 

unless barred by the economic loss rule.70 Some 

practitioners share this concern, running the 

gamut from those who note that plaintiffs 

“are incentivized to plead claims for civil theft 

in conjunction with their breach of contract 

claims[,]”71 to those who warn that this may 

open the floodgates of litigation.72 

Where Does This Leave the Rights 
in Stolen Property Statute?
The obvious takeaway from BlueRadios, Inc. 

is that the economic loss rule is simply not 

available to bar theft claims. So, even if the 

contract contains a provision expressly prohib-

iting the taking of property, as was the case in 

BlueRadios, Inc., or if the property is conveyed 

as consideration under a contract, this alone 

will not defeat a civil theft claim. This does 

not mean, however, that any time a contract is 

violated there will be a theft.

As the above history makes clear, the notion 

that the economic loss rule ever acted as the 

primary guardian against civil theft claims 

in contract disputes is debatable. While the 

Makoto decision temporarily suggested that 

the economic loss rule could bar such claims, 

the courts carved out important exceptions. As 

recognized in Mid Valley, special relationships 

overcame the rule. Colorado courts had little 

difficulty finding theft liability for contractors 

who violated the construction trust fund at the 

expense of their subcontractors, even though 

this was expressly a contractual relationship.73 

This has been true since at least Town of Alma.74 

It follows that a trustee who is appointed by 

contract to manage trust funds on behalf of 

beneficiaries and steals from the beneficiaries 

can be liable under the Rights in Stolen Property 

statute.75 Similarly, to the extent that a fraud 

claim arises out of fraudulent inducement to 

convey property, it has been clear since Van 

Rees that fraud claims are not barred, so theft 

by deception may not have been either.

The effect of BlueRadios, Inc. was to remove 

the economic loss rule from consideration 

against theft in a narrow circumstance: where the 

contract contains duties concerning the prop-

erty allegedly stolen. Thus, where the contract 

prohibits the use of confidential information, 

as was the case in BlueRadios, Inc., or where 

the theft concerns the consideration exchanged 

by the parties in the contract, the economic 

loss rule is no longer a defense. This is not as 

large of an issue as the BlueRadios, Inc. dissent 
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and commentators suggest, however, because 

the most serious barrier to bringing civil theft 

claims has never really been the economic loss 

rule; rather, it has been the difficulty in meeting 

the statutory elements of a theft in the contract 

context. Voluntary contractual relationships do 

not lend themselves easily to the conclusion 

that criminal conduct has occurred.

As discussed above, theft requires proof that 

the victim owned specific property that the thief 

obtained without authorization or by threats or 

deception and with a culpable state of mind. 

A party asserting civil theft without a basis in 

fact for each of these elements is presumably 

discouraged by potentially having to pay an 

attorney fees award under CRS § 13-17-102 for 

a groundless proceeding, or fees under CRS § 

13-17-201 if the complaint cannot survive a 

motion to dismiss for failure to state a claim. 

Element One: Thing of Value
To properly assert a civil theft claim, a plaintiff 

must prove the theft statute’s first element, that 

the claim concerns a specific thing of value.76 For 

centuries, “property” has been defined as “the 

right to freely possess, use, and alienate” a thing.77 

This includes things that are obviously property, 

such as money,78 negotiable instruments,79 

household goods,80 automobiles,81 business 

inventory,82 and real estate, including equity 

in real estate.83 In a business context property 

can also include corporate money stolen as a 

disguised distribution,84 and intangible property 

such as proprietary emails85 or trade secret infor-

mation.86 While certainly relevant for purposes 

of damages, property need not be valuable to 

be a “thing of value.” Even insignificant things 

like “remnants of toilet paper rolls” or “stale 

pastries” could technically constitute property 

for purposes of civil theft.87

However, not every form of economic loss is 

property. A common contract dispute involves 

one party performing services and the other 

failing to pay or a similar dispute concerning an 

alleged loss of economic value. In this context, 

it would be difficult for the plaintiff creditor to 

identify particular property for purposes of a civil 

theft claim. While the exchange of promises is 

“property” in the sense that it gives the plaintiff 

creditor a chose in action against the defendant 

debtor,88 this kind of property cannot satisfy the 

theft statute because, by definition, it “belong[s] 

to the party who suffered the injury[,]” not the 

debtor defendant who allegedly breached the 

contract.89 In other words, if a plaintiff creditor’s 

only damages are indirect economic losses 

from the contract and not specific, identifiable 

property that it lost, the right to recover those 

losses is likely not a “thing of value” under CRS 

§ 18-4-401.

Element Two: Without 
Authorization or by Deception
The theft statute’s second element, that the 

property was obtained, retained, or controlled 

without authorization or by threats or deception, 

presents a serious limitation on applying civil 

theft where the parties entered into a voluntary 

agreement. If one contracting party was given 

access to or possession of another’s property 

by a contract, it would seem that the obtain-

ing, retaining, or controlling of the property 

was authorized, at least initially. Therefore, 

a successful civil theft claim must show that 

the defendant’s treatment of the thing of value 

exceeded or violated the limits of the contractual 

authority or that the conveyance was itself the 

product of deception.90 

Some courts have decided that where a 

contract sets forth specific limitations on the 

scope of the defendant’s authority to retain and 

control the property, exceeding that authority 

amounts to unauthorized action.91 In Maryland 

Casualty Co. v. Messina, the Colorado Supreme 

Court explained that the act of conversion can 

be established where the use of property was 

initially authorized, but the defendant exceeded 

its authority.92 No subsequent appellate case 

has yet applied Messina to civil theft explicitly, 

and while the claims are similar, they are not 

identical.93 But in discussing whether a third 

party’s use of a vehicle is covered by the own-

er’s insurance policy, Colorado courts have 

mentioned that the initial authority granted by 

the owner can end if the third party’s conduct 

“rises to the level of theft or conversion[,]”94 

suggesting that there is some point at which the 

use of the property can exceed the authority 

granted. Cases cited by the Colorado Supreme 

Court from other states suggest that this can 

occur upon conduct “displaying utter disregard 

for the return or safekeeping of the vehicle.”95

At least one trial court has explicitly ex-

panded the Messina analysis to civil theft.96 

The Adams County District Court addressed 

theft claims arising out of personal charges 

made on a company credit card.97 It reasoned 

that though the defendant was authorized to 

use the card, the particular charges were not 

authorized and could constitute the basis 

for a theft claim.98 Contracting parties might 
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therefore be able to define the precise limits of 

authority in their contract and meet the second 

element of civil theft if the defendant exceeds 

that authority.

Where the property at issue consists of 

mere electronic information, though, there 

may be reason to question whether exceeding 

authority equates to a lack of authority. In 

the context of cybercrime laws, the Colorado 

legislature specifically criminalized not just 

“unauthorized” access but also access that is 

“in excess of authorization.”99 The latter term 

does not appear in the theft definition, which 

might imply that the theft statute has a more 

narrow reach.100 When dealing with electronic 

information, courts across the country have 

differing views about whether the use to which 

information is put is distinct from whether access 

was authorized in the first place.101 

Apart from lack of authority, a plaintiff 

could meet the second element of civil theft by 

showing deception. While the theft statute does 

not define “deception,” Colorado courts have 

held that deception means a specific intent to 

defraud,102 so deception under the theft statute 

is “synonymous with ‘fraud.’”103 This means that 

a plaintiff must prove that the defendant “made 

a representation, which is a false representation 

of a past or present fact, and that the victim 

parted with something of value in reliance 

upon the defendant’s misrepresentation.”104 

Therefore, intent to defraud under the theft 

statute may require proof of an affirmative 

fraudulent misrepresentation.

Based on the author’s research, no cases 

have yet suggested that a mere omission is 

sufficient to show intent to defraud. Theft is 

not a crime of omission. Instead, the statute 

criminalizes an “affirmative, ongoing act.”105 

The Colorado Supreme Court has indicated 

that an omission does not constitute deception 

where the other party was aware of the allegedly 

omitted fact,106 and the Court of Appeals has also 

stated that a negligent omission “is insufficient 

to prove theft.”107 In discussing the interplay 

between securities fraud and theft, the Supreme 

Court referred only to the “statements that [the 

defendant] had made[,]” and not to omissions 

from those statements, in discussing how the 

theft claim was justified.108 

As a result, civil theft is likely a viable claim 

only where an affirmative fraudulent statement 

induced someone to part with specific property. 

In this case, BlueRadios, Inc. might as a practical 

matter apply as earlier cases to support the 

proposition that the economic loss rule does not 

bar fraudulent inducement claims.109 

Third Element: State of Mind
Lastly, a plaintiff must prove the theft statute’s 

third element by showing the defendant’s cul-

pable state of mind. The specific intent to steal 

might be inferred if one party never had any 

intention of fulfilling its obligations under the 

contract,110 because a “present intention not 

to fulfill [a] promise” can support a fraudulent 

misrepresentation claim.111 But proving state of 

mind may be difficult because few parties to a 

contract document the fact that they are signing 

a deal with no intent to provide the promised 

consideration and to abscond with the other 

party’s consideration.

Specific intent to steal is not the only way to 

meet the third element, however. While some 

Colorado cases mention that specific intent to 

steal is required where intent to steal was the 

only state of mind alleged by a plaintiff,112 the 

Colorado Supreme Court stated in the 1980s 

that the “general reference to the requisite 

mental state” made by other cases “in no way 

mandates that every offense of theft as defined by 

the General Assembly requires proof of specific 

intent to deprive permanently[.]”113 Accordingly, 

it is reversible error for a trial court to require 

proof of specific intent to steal where the state 

of mind can be proven using other subsections 

of the theft statute.114 For example, intent may 

be demonstrated under CRS § 18-4-401(1)(e) 

where the defendant refuses to return property 

that was leased or rented under a lease or rental 

agreement.

The third element of theft may be met by 

showing that the stolen property was spent or 

dispersed. State of mind can be demonstrated 

by showing a knowing use of the property in 

such a manner as to permanently deprive.115 

“Knowingly” means that the defendant is aware 

that its conduct is practically certain to lead to 

a particular result.116 This is a lower standard 

that “intentionally,” which requires acting with 

specific intent to achieve the result.117 Both 

states of mind are “equally heinous” under the 

theft statute.118 

Courts have found “knowing” conduct where 

the defendant dispersed property by a volitional 

act that permanently deprived the owner. When 

the property at issue is money, the act of spending 

the money can be a knowing act of using the 

property in a way to permanently deprive the 

owner.119 For example, if one party to a contract 

receives money as consideration with the express 

understanding that this consideration is to be 

spent performing the contract but instead spends 

that money on expenses other than contract 

performance, the state of mind element would 

likely be satisfied.120 

State of mind can also be shown if a party 

demands consideration to which that party is not 

entitled as a condition of returning property.121 

Given that many contract disputes begin with 

dueling demand letters between counsel repre-

senting the parties, would such demands support 

the third element of theft? There are no cases on 

this issue to date, but the increased attention on 

civil theft remedies in the aftermath of BlueRadios, 

Inc. suggests that litigators may wish to consider 

whether combative correspondence alone might 

support the necessary state of mind.122 However, 

this approach may be limited by existing case 

law because the Colorado Supreme Court has 

held that, generally, a debtor’s failure to pay a 

creditor does not constitute theft.123 And, at least 

where the contracting party had a belief that it 

was the true owner of the property based on prior 

undisputed documentation, such party’s belief 

that it was “legally entitled” to the property does 

not constitute “intent to permanently deprive.”124 

Where the thing of value allegedly stolen is 

mere information, such as trade secrets, emails, 

or customer lists, the author questions whether 

any of the different prongs of the third element 

could be satisfied. Information, particularly 

in electronic form, is often copied rather than 

explicitly taken, and the original owner may 

retain the information. Cases discussing intent 

to deprive of electronic information arise in 

the realm of discovery sanctions for spoliation, 

and there it seems clear that intent to deprive 

means that the harmed party lost access to the 

information.125 The other prongs of the third 
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element, similarly, all concern some sort of 

deprivation to the original owner of the property 

that may be lacking if the owner still retains the 

information.126

Advice for Practitioners
Practitioners seeking to bring civil theft claims in 

light of BlueRadios, Inc. should proceed carefully 

with the understanding that these claims are 

appropriate only where the elements of the theft 

statute are met. Such claims are certainly worth 

considering for disputes involving fraudulent 

inducement to convey specific property. 

Practitioners expecting to defend against 

a potential flood of civil theft claims can take 

comfort in the fact that such claims are not 

properly brought in every contract case, and 

courts may sanction litigants and attorneys 

who pursue such claims without sufficient 

investigation or lack of substantial justification.127  

Conclusion
BlueRadios, Inc. instructs practitioners consid-

ering civil theft claims to focus their inquiry on 

the theft statute’s elements rather than being 

distracted by its historically brief flirtation with 

the economic loss rule. While BlueRadios, Inc. 

has led some to question whether every breach 

of contract case will now include a claim for 

treble damages, the sky has not entirely fallen 

because the limitations on civil theft claims 

remain the theft statute’s elements.   
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I
n Colorado, child support obligations 

terminate when a child emancipates but 

not when a parent dies;1 the obligation 

to pay child support for unemancipated 

children outlives the deceased parent. But it also 

leaves the surviving parent with the quandary of 

how to collect child support from a nonexistent 

obligor. This article discusses proactive measures 

that child support obligees can take to protect 

child support payments in the event the obligor 

dies during a child’s minority.

Practical Matters
If the obligor parent dies before a child emanci-

pates, child support may be “modified, revoked, 

or commuted to a lump-sum payment, to the 

extent just and appropriate in the circumstanc-

es.”2 This tasks the surviving obligee parent 

with determining how much support remains 

owing and how to actually collect this support. 

To address this financial uncertainty, parents 

typically agree for, or have the court order, the 

obligor to maintain security representing the 

lump sum of the unpaid future child support 

amount in case he or she dies before the child 

emancipates.3 This practice aims to (1) predeter-

mine the support amount owed and (2) identify 

a source of payment for the support owed. 

Securing Child Support 
In addition to enforcement methods prescribed 

by statute or the Colorado Rules of Civil Pro-

cedure, courts may require security to ensure 

enforcement of their orders.4 An interested party 

may apply to the court for an order requiring 

an obligor to post security, a bond, or other 

form of guaranty to secure payment of child 

support.5 Life insurance, assets, and wills may 

be used to guarantee child support obligations.

Life Insurance
Practitioners and courts typically use life in-

surance to secure support obligations, and for 

good reason.6 Once a child support obligation 

is commenced, its term can be estimated based 

on the child’s age. Thus, term life insurance 

can be purchased for a term comparable to 

the obligation. Parents can also select a policy 

with a face value comparable to the obligation. 

This flexibility allows obligors to obtain security 

commensurate with their needs. The recipient 

parent further benefits because the life insurance 

policy proceeds are generally tax-free. Moreover, 

parents frequently have preexisting life insurance 

policies that they can use for this security.

However, life insurance may not be a fea-

sible option for obligors who are older or have 

preexisting medical problems and cannot 

qualify for a new life insurance policy. And 

depending on a person’s income, premium 

costs associated with obtaining sufficient life 

insurance coverage may be a barrier.

Assets 
Existing assets offer another option to secure 

child support where the value is sufficient to 

insure the outstanding support obligation. 

Accounts with beneficiary designations, such 

as cash or cash equivalent accounts with a 

paid-on-death beneficiary designation, are 

useful in this regard.

Retirement accounts like a traditional IRA 

or 401(k) can also be used as support security. 

Obligors can use such an account’s beneficiary 

designation to name the obligee as a beneficiary 

for an amount equivalent to their child support 

obligation. One wrinkle here is that federal 

Employee Retirement Income Security Act 

rules and similar rules under state retirement 

plans require a subsequent spouse to consent 

to this arrangement and sign a spousal waiver. 

The subsequent spouse may or may not be 

willing to do this. 

Retirement accounts are generally the worst 

types of accounts to inherit because of early 

withdrawal restrictions and tax consequences. 

But there is often no better security option 

available, and significant value in retirement 

assets will likely be preserved even with the 

penalties and consequences surrounding 

early withdrawals. And having less than ideal 

security for a child support obligation is better 

than having no security at all. Accordingly, 

retirement assets should remain on the table 

when other options are limited, with the amount 

the obligor agrees to secure from retirement 

assets negotiated to make up for these assets’ 

limitations.

This article considers how to protect child support payments for children who outlive an obligor parent. 
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An interested party 
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an obligor to post 
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Where There’s a Will, There’s a Way
Last but not least, parties can contract to make a 

will, which is another enforceable option.7  While 

fairly uncommon, some parties are able to agree 

in the separation agreement to contractually 

obligate one or both parties to either make a 

will or agree to not revoke a will that provides 

for a gift to be made upon the obligor’s passing. 

Calculating the Obligation
A Colorado child support obligation may be 

continually modified during the life of the 

obligation “upon a showing of changed circum-

stances that are substantial and continuing,” 

so long as the modification results in at least 

a 10% change to the amount of the underlying 

obligation.8 And a child’s emancipation for 

purposes of child support is not always limited 

to the child achieving the age of 19.9 Given the 

dynamic nature of child support obligations,  

calculating the future, unpaid lump-sum amount 

of an obligation that could be further modified 

can be tricky.

The frustrating reality is that a child support 

obligation remains unliquidated because future 

circumstances are simply unpredictable. The best 

way to combat this uncertainly is to make an 

educated guess and allow the obligor remedies 

to adjust the security based on unforeseen 

future changes.

To begin, simply multiply the existing month-

ly obligation by the number of months until the 

first child turns 19 years old. Then calculate 

each additional child’s support obligation with 

the same inputs as for the first child (gross 

incomes, overnight visits, insurance premiums, 

etc.), multiply the resulting obligations by the 

number of months until the child(ren) turns 19, 

and add the obligations. This rough calculation 

covers support for all children if the parents’ 

current circumstances were to remain static 

for the remainder of the obligation’s term and 

may serve as a starting point for the amount 

of security. The obligor may benefit from a 

“cap” on the security amount in case his or her 

obligation increases in the future. A cap may be 

especially useful if the obligor anticipates that 

increasing the amount of security in the future 

will be practically impossible or prohibitively 

expensive. 

Present Value Discounts
A dollar is generally worth more today than 

tomorrow, so practitioners should consider 

present value discounts when negotiating a 

security amount. Child support is intended to be 

paid in installments over the period of a child’s 

minority.10 If an obligee receives a lump-sum 

child support payment from the deceased 

obligor, such payout effectively accelerates the 

payments the obligee would have received over 

time had the obligor survived. Accordingly, if the 

parties decide to use a present value discount, 

the discount amount may be conservatively 

based on the current interest rate of a long-term 

treasury bond. Alternatively, the discount could 

be based on slightly more aggressive interest 

rates, like the average rate of return on retirement 

or brokerage assets. 

Managing Risk for Changing Amounts
There is always a risk that child support could 

increase or decrease substantially in the future. 

If an obligation decreases, the obligor may be 

over-insured. In addition, installment payments 

over time reduce the total obligation. Therefore, 

it is often useful to allow the obligor to reduce 

the security on an annual or semi-annual basis 

based on a court-ordered reduction in support 

or on child support actually paid. Many financial 

institutions and life insurance companies allow 

this approach. 

Enforcing Security
Obligees have a common and legitimate concern 

over whether the obligor will maintain the 

security. This can be managed by requiring the 

obligor to regularly confirm the security. If the 

parties are required to exchange general financial 

information at a specific time on an annual 

basis, this may be a good time to also require 

confirmation of the security. Alternatively, 

the obligor could give the obligee a release to 

confirm the policy and beneficiary designations 

directly with the life insurance company or the 

financial institution. A release may be preferable 

in high-conflict situations because it minimizes 

direct communication between the parents 

and prevents the obligor from intentionally 

withholding confirmation and receiving the 

inevitable contempt motion that follows. 

As noted above, all orders entered in a 

dissolution of marriage proceeding may be 

enforced under CRCP 107 upon a finding that 

the contemnor was able to comply with the 

order.11 But contempt procedures are costly, 

so parties sometimes decide to not pursue 

them when proof of security is not provided as 

ordered. Further, parties reason that the security 

may never be needed because the obligor will 

likely continue to live. While this reasoning is 

“
The frustrating reality 
is that a child support 

obligation remains 
unliquidated because 
future circumstances 

are simply 
unpredictable. The 
best way to combat 

this uncertainly is to 
make an educated 

guess and allow the 
obligor remedies to 
adjust the security 

based on unforeseen 
future changes. 
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understandable, it is risky. Accordingly, par-

ties could stipulate that issues regarding the 

maintenance and proof of security be subject 

to a cost-effective dispute resolution process 

such as arbitration. 

Children as Direct 
Beneficiaries of Security 
While the purpose of child support is to establish 

support for children,12 the support recipient is 

typically a parent. But when securing obligations, 

obligors are frequently ordered to direct the 

lump-sum payment to the minor child instead 

of to the surviving parent.13 

Several practical complications may (and 

do) arise when a minor child is named as a 

beneficiary to assets used for security. Notably, 

minor children cannot be direct beneficiaries of 

assets, so designating assets outright to a minor 

child is generally the worst way to secure child 

support. Rather, assuming the parties trust each 

other, the obligor should name the obligee the 

direct beneficiary. But this option is less feasible 

where parents distrust each other or the obligor 

has legitimate concerns that the security will 

not ultimately benefit the child (e.g., the obligee 

has substance abuse or mental health issues 

or is financially irresponsible). Regardless of 

the pitfalls, clients may ultimately desire, or 

the court may order, that the minor child be 

made beneficiary of the security. In addition 

to the above-described legal impediments to 

minor children receiving security assets such 

as life insurance proceeds or retirement assets 

outright, allowing a 3-year-old, or perhaps 

worse a 17-year-old, access to and control over 

a significant amount of money is impractical. 

Further, the amount of child support secured 

can be tens of thousands, if not hundreds of 

thousands, of dollars. Such an amount may 

unintentionally disqualify a special needs child 

from means-tested benefits such as Supplemen-

tal Security Income. Or a parent may simply 

want to manage how and when these funds are 

used for their child over time. Solutions to the 

problems inherent in directly naming children 

as beneficiaries include using testamentary and 

living trusts, the Uniform Transfers to Minors 

Act, IRC § 529 accounts, IRC § 2503(c) trusts, 

and conservatorships.

Testamentary and Living Trusts
A trust, either on its own or when combined with 

other anticipated inherited assets, can be an 

excellent solution for parents who are obligated 

to maintain child support security. A trust can 

be managed over time and provide creditor 

protection for the beneficiary child. And for tax 

and management purposes, a trust is superior 

to an outright distribution when passing assets 

to children. The trust can be funded in whole 

or in part by the child support security upon 

the obligor parent’s death and administered 

according to the settlor’s terms for the child’s 

benefit, though the obligor and obligee should 

understand and agree to the terms. 

For practical purposes, when building a 

trust to manage security, the surviving parent 

should be nominated as the trustee, unless 

the trust is complex and better managed by 

a professional fiduciary. This is because the 

surviving parent will likely be the child’s primary 

physical custodian and thus responsible for 

managing the child’s day-to-day financial 

needs. If the trust is established to reimburse 

typical expenses, such as uninsured medical 

expenses, the surviving parent can avoid the 

delay inherent in receiving reimbursement 

from a third-party trustee yet still be bound as 

a trust fiduciary. If the surviving parent is not a 

trustee candidate due to high-conflict or other 

legitimate concerns, a neutral, professional 

fiduciary, while more expensive, may be a good 

alternative. The parties could also nominate a 

friend or family member to serve as a trustee, 

but such candidate should be comfortable 

administering the trust and handling potential 

disagreements regarding the trust with the 

surviving parent and/or child. 

Trusts also offer considerable flexibility in 

administering the funds. Because Colorado law 

does not dictate how an obligee may spend child 

support, the obligee, who is likely in the best 

position to evaluate the child’s needs, maintains 

broad discretion as the trustee to make principal 

and income distributions for a child’s mainte-

nance and support. The distribution standard 

should follow the spirit of the child support 

statutes and provide, for example, for a child’s 

“health, education, maintenance, and support.” 

Parents may want to consider including trust 

provisions that allow the trustee flexibility to deal 

with potential situations such as an economic 

downturn, a pandemic, or other potential future 

adverse events. Parents can even make the 

child a co-trustee or sole trustee of his or her 

own trust at a specified age. Alternatively, if the 

parties agree, the distribution standard can be 

tailored to prioritize post-secondary education 

for the child by incentivizing or funding the cost 

of such education. Similarly, while a child may 

emancipate at age 19 under the child support 

statutes,14 parents may choose to administer 

funds through a trust until the child achieves 

an older, more fiscally responsible age. 

If the obligor’s estate plan already includes 

a trust for the child’s benefit with appropriate 

trustee and distribution standards in place, the 

parent or the parent’s attorney simply needs to 

ensure that the beneficiary designation for the 

child support security is appropriately drafted. 

If the obligor does not have an estate plan with 

an appropriate trust, the parent can establish an 

estate plan (or modify an existing estate plan) 

to include the appropriate trust structure. And 

if a client is in the process of a divorce or other 

significant life change, updating or creating an 

estate plan would likely be necessary regardless.  

Colorado Uniform Transfers to Minors Act
If the child support security amount is small 

or if establishing or amending an estate plan 

is prohibitively expensive, the costs of trust 

administration may not make sense. In these 

circumstances, the Colorado Uniform Transfers 

to Minors Act (CUTMA)15 may be an ideal 

alternative. 

Under CUTMA, a parent may nominate 

a custodian to act as a guardian of the child’s 

property. Such custodian, as a fiduciary, is 

responsible for controlling, managing, in-

vesting, and holding property for the child.16 

The custodian has discretion to use funds for 

the child’s “use and benefit,” including while 

the child is still a minor, without court order.17 

This custodianship automatically terminates 

when the child turns 21 (or dies), at which 

point the property is transferred directly to the 

beneficiary.18

Nominating a custodian under CUTMA is 

typically simple and inexpensive. Most ben-
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eficiary designation forms for life insurance 

or retirement assets provided by financial 

institutions have an election for a “custodian.” 

If not, CUTMA instructs that a custodian can 

be named by listing the nominated custodian’s 

name followed in substance by the words “as 

custodian for _________(name of minor) under 

the ‘Colorado Uniform Transfers to Minors Act.’”19      

While CUTMA can serve as a cost-effective 

and practical alternative to a trust, it cannot 

provide the same level of specificity or creativity 

in distribution standards. And the custodianship 

expires by law when the child achieves age 

21. Finally, CUTMA may create adverse tax 

consequences. For example, if a parent is the 

custodian and the custodial property generates 

investment income, that parent will likely be 

on the hook for any income taxes that would 

be owed.20 Accordingly, CUTMA works best for 

managing small amounts of cash or property to 

minimize potential tax consequences.21 Depend-

ing on the parents’ goals, CUTMA’s limitations 

may or may not make it the ideal choice for 

managing child support security intended for 

a minor beneficiary. 

IRC § 529 Accounts
If providing a fund for a child’s education is the 

parents’ primary financial goal, an IRC § 529 

account is another good option because (1) 

parents can take a state income tax deduction for 

contributions to a Colorado 529 account, (2) 529 

accounts accumulate income tax-free, and (3) 

there is no tax on qualified distributions. There 

are other notable tax benefits to 529 accounts. 

First, the annual gift tax exclusion amount is 

currently $15,000 per person, so a parent can 

give $15,000 to any individual, such as a child, 

without having to file a gift tax return. Second, 

the federal government incentivizes parents to 

save for their children’s education and related 

expenses by allowing individuals to “super fund” 

a 529 account in the first year with five years 

of the value of the annual exclusion amount. 

This means that parents can contribute up to 

$75,000 per person in the year a 529 account is 

created without any gift tax implications. 

The caveat for 529 accounts is that funds 

from the account must be used for a “tradi-

tional education.” This includes any accredited 

post-secondary educational institutions offering 

credit toward a bachelor’s, associate’s, graduate, 

or professional degree, and many vocational 

institutions. If the child obtains a scholarship 

for school, doesn’t go to college, or receives a 

nontraditional education, a 10% tax penalty 

applies to the earnings portion of the 529 

account. 

IRC § 2503(c) Trust
If the child support security should benefit 

a child from the date permanent orders are 

entered and continue into the child’s early 

adulthood, an IRC § 2503(c) trust is another 

excellent option. It provides more flexibility than 

a § 529 or CUTMA account because distributions 

from a § 2503(c) trust can be made “for the 

benefit” of the beneficiary in the trustee’s 

sole discretion. Thus, if a child wants to take a 

nontraditional educational path and have a gap 

year between high school and college, this trust 

can easily pay for such nontraditional expenses 

if the trustee determines they are reasonable 

under the circumstances. So parents who have 

doubts about whether their child will follow a 

traditional college path should consider a § 

2503(c) trust.

Care must be taken when using contribu-

tions to § 2503(c) trusts toward the gift tax annual 

exclusion amount because the gifts must be of a 

“present interest.” A present interest means that 

the trust beneficiary has the immediate right to 

the use, possession, or enjoyment of the gifted 

property. However, the IRS permits individuals 

to circumvent this potential problem if the § 

2503(c) trust gives the beneficiary the right 

to withdraw the trust assets at age 21. Yet the 

21-year-old beneficiary may lack the maturity 

to responsibly use the trust assets. Accordingly, 

the § 2503(c) trust can expressly provide that 

the right to withdraw the trust assets at age 21 

is only available for a short, specifically defined 

time period, such as 30 days immediately 

following the beneficiary reaching age 21. If 

the beneficiary turns 21 and fails to withdraw 

the assets within this time period, the trust will 

continue. The reasoning behind this approach 

is that the beneficiary can be rationalized with 

during the short time period and convinced 

that continuing the § 2503(c) trust past age 21 

is in his or her best interests. 

It is generally not a good idea for the donor 

(the trust creator) to also be named trustee of 

the trust because the broad discretion granted 

to a § 2503(c) trustee would result in the trust’s 

assets being includible in the donor’s estate. 

Therefore, especially for wealthy individuals, 

a much better option is for the donor to name 

as trustee a close family member or friend, or 

even the donor’s former spouse, if the donor 

feels reasonably confident that the former 

spouse can and will manage the trust’s assets 

in the child’s best interests. 

“
If the child support 
security amount is 

small or if establishing 
or amending an estate 

plan is prohibitively 
expensive, the costs of 

trust administration 
may not make 
sense. In these 

circumstances, the 
Colorado Uniform 

Transfers to Minors 
Act (CUTMA)  may 

be an ideal alternative.   

”
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Conservatorship
What happens if your client ignores your advice 

and designates his or her minor child as the 

direct beneficiary? The likely outcome is that 

a probate court will get involved to appoint a 

limited conservator to manage and protect 

the child’s money and property until the child 

turns 21 or is judicially determined to be old 

enough to manage the money and property.22 

Conservatorship is less than ideal because 

proceedings are costly, administratively bur-

densome, and uncertain. In addition to costs 

incurred for the appointment process, the 

conservator has to file annual reports justifying 

distributions that are made to the child. If 

the conservator deviates from the plan, the 

court will typically scrutinize the conservator’s 

actions. And the probate court could end up 

appointing as conservator the minor child’s 

surviving parent or a family member or friend, 

an outcome the deceased parent may have 

specifically wanted to avoid by naming the child 

as the direct beneficiary in the first place.23 It is 

far more efficient to avoid this situation with a 

little proper planning and advice. 

Tips for Practitioners
In drafting a parenting plan or separation 

agreement that obligates a parent to secure a 

child support obligation, practitioners should 

consider including specific agreements regard-

ing the following:

 ■ the type of security (i.e., life insurance, 

retirement account, etc.);

 ■ the amount of the security and whether 

any present value discount is applied;

 ■ how frequently and under what cir-

cumstances the obligor may modify the 

security amount;

 ■ how the obligee may confirm and/or 

enforce the security requirement; 

 ■ the distribution standard;

 ■ deadlines for the parties to obtain or 

otherwise achieve this security and the 

related plan;

 ■ when the requirement to maintain secu-

rity terminates; 

 ■ how to resolve any disputed issues; and

 ■ the beneficiary of the security. If the 

beneficiary is a minor child, consider:
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 Ħ how the child will receive the benefit 

(i.e., through a trust, CUTMA, etc.); and

 Ħ who will serve as the trustee or cus-

todian.

Practitioners should be prepared to help 

parents effectuate plans and agreements for 

securing child support. This may require pro-

viding referrals to tax professionals, financial 

advisors, and estate planning attorneys when 

necessary.

Conclusion 
Securing child support obligations helps protect 

obligees and children from unforeseeable 

adverse events that could impede an obligor’s 

ability to provide support. Fortunately, a variety 

of vehicles to secure support exist that can be 

tailored to the parties’ unique circumstances. 

Practitioners should follow the tips outlined 

above when planning with clients to best protect 

their child support awards.   
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T
his article highlights Colorado real 

estate opinions published in 2020 and 

2021. It considers notable decisions 

from Colorado’s appellate courts 

on the authority of homeowners’ association 

boards to act on behalf of owners in litigation, 

the interplay between the common law and 

the statutory after-acquired title doctrine in 

the context of implied easements, regulatory 

takings, the scope of collection remedies under 

CRCP 69(g), standing in relation to oil and gas 

interests, mineral interests, water rights, taxation 

and land use issues, and search and seizure of 

real property. 

Homeowners’ Association Rights
In 2021, the Court of Appeals published an 

opinion extending the authority of homeowners’ 

associations to bring lawsuits on behalf of owners 

in breach of implied warranty and negligence 

lawsuits. Practitioners should note this ruling 

for its apparent expansion of rights and powers 

of common interest communities.

 Brooktree Village Homeowners Ass’n, Inc. v. 

Brooktree Village, LLC concerned the Brooktree 

Village Townhomes (development), a residential 

common interest community organized under 

the Colorado Common Interest Ownership 

Act (CCIOA).1 The development’s original 

owner sought protection under the Bankruptcy 

Code after it had completed and sold several 

townhomes to residential purchasers but before 

it finished constructing the development. The 

project’s lender took possession of the devel-

opment and conveyed the common areas to 

Brooktree Village Homeowners Association, 

Inc. (Association), which had been formed by 

the original developer. Association owns and 

manages the development’s common areas for 

the use and benefit of its members pursuant 

to the Declaration of Covenants, Conditions, 

Restrictions, and Easements of Brooktree Village 

Townhomes. Association members were the 

townhome owners at the development. 

A second developer, Brooktree Village, LLC 

(Developer), later purchased the remaining 

undeveloped portions of the development other 

than the common areas. Rivers Development, 

Inc. (Builder), a construction company affiliated 

with Developer, completed construction of 

the development, and Developer sold all the 

newly constructed townhomes to individual 

homeowners. After discovering construction 

defects throughout the development, Associ-

ation sued Developer and Builder. Association 

sought damages for the cost of repairing both 

the construction defects in the common areas 

and damage to one of the townhomes caused 

by construction defects in the common areas. 

Association asserted claims on behalf of itself 

and its members under CRS § 38-33.3-302(1)(d). 

Following a trial, a jury found Developer and 

Builder liable for breach of implied warranty 

and negligence and awarded Association $1.85 

million in damages. The trial court awarded the 

entire amount to Association on the breach of 

implied warranty claim. 

On appeal, Developer and Builder argued 

it was error to allow Association to pursue 

implied warranty claims on behalf of Association 

members. They contended that because the 

direct purchasers bought their townhomes 

from Developer, not Builder, Builder lacked 

contractual privity with the direct purchasers. 

The Court of Appeals found, among other 

things, that under CCIOA a homeowners’ 

association has standing to bring a breach of 

implied warranty claim on behalf of itself and its 

members to redress construction defects in the 

common areas of the community. It may also 

bring an action for breach of implied warranty to 

redress construction defects in individual units.

Here, Builder created Developer to market 

and sell the townhomes that Builder constructed 

at the development, and both Builder and 

Developer signed the purchase agreements 

providing express warranties. Accordingly, 

Builder provided implied warranties to the direct 

purchasers. Further, the fact that Developer 

and Builder never owned the common areas 

and fewer than half of Association’s members 

purchased townhomes from Developer does 

not preclude Association’s standing to pursue 

implied warranty claims for construction defects 

in common areas. Although Developer and 

Builder were not in privity with Association or 

with townhome owners that did not purchase 

from them, the 23 direct purchasers from Builder 

and Developer have implied warranties of 

workmanship and habitability from them, and 

those purchasers have easement rights to use 

the common areas. Consequently, a defect in 

the common areas affects the rights of every 

owner in the Development, and Association 

could recover damages to repair such defects.

Developer and Builder also contended that 

the trial court erred by not reducing the jury’s 

damage award by 10% to reflect Association’s 

comparative negligence. However, the jury 

found that Association prevailed on its breach 

of implied warranty claim, to which compar-

ative fault does not apply, so Association was 

entitled to a judgment in the full amount the 

jury awarded.

The judgment was affirmed.

What Constitutes a 
Regulatory Taking?
In Bridge Aina Le‘a, LLC v. Hawaii Land Use 

Commission, the US Supreme Court offered some 

insight on regulatory takings.2 In this case, the 

Hawaii Land Use Commission (Commission) 

downzoned a large area of land from urban 

use to agricultural use. At the time, Bridge Aina 

Le‘a had a sale of the land pending for $40.7 

million. Removal of the urban designation ended 

This article summarizes recent noteworthy Colorado appellate opinions that affect real estate practice.
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the buyer’s ability to finance and purchase, 

and the sale fell through. Bridge Aina Le‘a 

subsequently filed suit, and a jury found that 

the Commission’s action was a compensable 

regulatory taking under the US Constitution. 

The district court concluded that there was an 

adequate factual basis for the taking. But the 

Ninth Circuit considered the same facts under 

the same legal tests and concluded that no 

reasonable jury could find a taking. 

Bridge Aina Le‘a petitioned for a writ of 

certiorari. The issues presented included a 

request to clarify the rules for recovery for 

regulatory takings in light of confusion caused 

by Lucas v. South Carolina Coastal Council and 

Penn Central Transportation Co. v. City of New 

York.3  While the Court denied the petition, 

Justice Thomas’s dissent included the following 

instructive thoughts on the state of the law in 

this area:

Our current regulatory takings jurisprudence 

leaves much to be desired. A regulation 

effects a taking, we have said, whenever 

it ‘goes too far.’ . . . As one might imagine, 

nobody—not States, not property owners, 

not courts, nor juries—has any idea how to 

apply this standardless standard.4

He concluded: “If there is no such thing as a 

regulatory taking, we should say so. And if there 

is, we should make clear when one occurs.”5 

Practitioners should thus remain attuned for 

further developments in this area. 

Implied Easements
In 2021, in Amada Family Limited Partnership 

v. Pomeroy, the Colorado Court of Appeals 

continued to weigh in on implied easement 

issues by clarifying the interplay between the 

common law after-acquired title doctrine and 

the related Colorado statute.6 

In this case, the McGees owned Parcels A, 

B, C, and D. Amada Family Limited Partnership 

(Amada) purchased Parcels A and D from 

the McGees through a series of transactions. 

Because the land to the east of Parcels A and 

D is impassable, these parcels lack any feasible 

means of ingress and egress except across Parcels 

B and C, which are owned by the Pomeroys. In 

2017, Amada built a spur road and began using 

it to access its parcels. The spur road connected 

to the existing access road on Parcel C and 

passed through an elk fence on Parcel C that was 

installed by the McGees’ predecessor in interest. 

After Amada built the spur road, and without 

Amada’s consent, the Pomeroys unilaterally 

constructed a gate across the spur road blocking 

access. The Pomeroys also locked a gate at the 

entrance to the old access road, which blocked 

Amada’s access to Parcels A and D. In response, 

Amada filed an action for declaratory judgment 

and trespass. Amada claimed that it owned an 

express access and utility easement over Parcels 

B and C in favor of Parcel A, and an implied 

access and utility easement over Parcels B and C 

in favor of Parcel D to access the existing public 

road. The Pomeroys counterclaimed for, among 

other things, a decree of an easement on Parcel 

A in favor of Parcels B and C, claiming that this 

was necessary to access a headgate on Parcel A 

that is essential to their irrigation system. 

The trial court concluded that (1) when the 

McGees sold Parcel A to Amada in 2007, Amada 

obtained an express access and utility easement 

over Parcel B in favor of Parcel A; (2) in 2012, 

under the common law after-acquired interest 

doctrine, Amada obtained an express access 

and utility easement over Parcel C in favor of 

Parcel A; and (3) Amada holds an implied access 

easement over Parcels B and C in favor of Parcel D 

based on the McGees’ prior use, and an implied 

easement by necessity, for access and utilities, 

over Parcels B and C in favor of Parcel D. The 

trial court enjoined the Pomeroys from gating 

the spur road at the elk fence, and it denied 

Amada’s trespass claim. The trial court also 

recognized an easement over Parcel A in favor 

of Parcels B and C for access to the headgate. 

On appeal, the Pomeroys contended that 

the district court erred by granting an express 

easement over Parcel C in reliance on the 

common law after-acquired interest doctrine, 

arguing that the after-acquired interest statute 

abrogated the common law doctrine. The Court 

found that the after-acquired interest statute does 

not abrogate the common law doctrine and that 

easement rights are property interests that may 

be conveyed under it. Here, the covenant in the 

2007 deed provided that although the McGees 

didn’t own Parcel C at the time, the easement 

would include the land currently permitted 

for access if the McGees acquired that land. 

Based on that understanding, Amada acquired 

Parcel A, from which no feasible means of 

access exists without the easement over Parcel 

C. Amada therefore reasonably relied on the 

McGees’ promise to allow an easement over 

Parcel C if they could acquire it, which they later 

did. Therefore, the district court did not err by 

recognizing the claimed easement. 

The Pomeroys also challenged the district 

court’s recognition of an implied access and 

utility easement over Parcels B and C in favor 

of Parcel D, contending that the evidence did 

not support the court’s conclusion that the 

McGees’ prior use of the access road to enter 

“
He concluded: 

‘If there is no such 
thing as a regulatory 

taking, we should 
say so. And if there 
is, we should make 

clear when one 
occurs.’  Practitioners 

should thus remain 
attuned for further 

developments in 
this area. 

”
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Parcel D created an implied easement, and any 

implied easement arising by necessity did not 

include utility rights. The Court determined that 

easements may arise by implication, and when 

a party conveys property, there is a presumption 

that the party has conveyed whatever is necessary 

to provide for the property’s beneficial use. 

Further, an easement may be appurtenant to 

land even when the servient estates are not 

adjacent to the dominant estate. Here, the 

evidence supported the trial court’s conclusion 

that the McGees’ prior use of the access road to 

enter Parcel D was apparent and, accordingly, 

the district court did not err by recognizing 

Amada’s implied access easement over Parcels 

B and C in favor of Parcel D. 

The Court also clarified that the scope of 

an easement by necessity is set according to 

the purpose of the conveyance. Here, because 

Parcel D was conveyed for residential purpos-

es, the court did not err by recognizing that 

Amada’s easement on Parcels B and C in favor 

of Parcel D included utility rights. There was 

also sufficient evidence to support the district 

court’s conclusion that the gate on the spur road 

at the elk fence must be removed because it is 

an unreasonable interference with Amada’s 

easement. 

On cross-appeal, Amada contended that 

the district court erred by declining to award 

economic damages to remedy the Pomeroys’ 

trespass. The Court held that damages for 

violation of easement rights are available to 

an easement holder whose right of way is ob-

structed. In this case, Amada alleged that the 

Pomeroys trespassed by locking the gate at the 

entrance to the access easement and installing 

a gate on the spur road at the elk fence. The 

Pomeroys may be liable for damages under 

Colorado law for this trespass.

The judgment was affirmed in part and 

reversed it in part, and the case was remanded 

for a hearing on Amada’s trespass claim. 

Collections Law
The Court of Appeals considered the scope of 

remedies available under CRCP 69(g) in AA 

Wholesale Storage, LLC v. Swinyard, LLC. The 

lesson here for practitioners is when one col-

lection remedy fails, consider all other options.

In this case, AA Wholesale Storage, LLC (AA) 

obtained a default judgment against Swinyard 

for nonpayment of a debt on a commercial lease. 

AA was unsuccessful in collecting the judgment 

and learned that Swinyard was prosecuting 

a civil action against unrelated third parties. 

AA moved under CRCP 69(g) for a turnover of 

Swinyard’s claims in the hope of applying the 

proceeds of that litigation to satisfy its judgment. 

The district court denied the motion. 

On appeal, AA argued on the merits that the 

district court abused its discretion in denying 

its motion. The Court recognized a number of 

practical problems associated with the turnover 

of Swinyard’s claims to AA, which included 

Swinyard’s required participation in the case to 

prove the value of services rendered, Swinyard’s 

lack of motivation to pursue the case if the funds 

were going directly to AA, and consideration of 

pending counterclaims against Swinyard. The 

court also invited AA to consider alternative 

relief in the form of a lien on the proceeds of 

Swinyard’s litigation. These considerations 

were proper exercises of the court’s discretion.

The order was affirmed. 

Oil and Gas Law
The Court of Appeals considered the issue of 

standing related to oil and gas interests in CO
2
 

Committee, Inc. v. Montezuma County.7 In a 

matter of first impression, the Court considered 

whether a nonoperating fractional interest owner 

in an oil and gas unit who pays real property 

taxes on its leasehold interest has standing to 

claim that its due process rights were violated 

when it did not receive individual notice of 

or an opportunity to challenge a retroactive 

assessment and increased tax. 

Plaintiff CO
2
 Committee, Inc. (CO2) is a 

nonprofit corporation whose members include 

nonoperating fractional interest owners in the 

McElmo Dome Unit (the Unit), an oil and gas 

unit, who pay real property taxes in Montezuma 

County (County). After an audit, the County 

retroactively increased the assessed value of the 

taxable real property in the Unit for tax year 2008. 

During the audit and subsequent proceedings 

contesting the assessment initiated by the Unit’s 

operator, Kinder Morgan, the County commu-

nicated only with Kinder Morgan. The County 

did not provide individual notice to any other 

fractional interest owner, and no other fractional 

interest owner participated in the proceedings 

initiated by Kinder Morgan, which resulted in 

increased tax liability. Kinder Morgan billed 

the nonoperating fractional interest owners, 

“
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including CO2, for their proportionate shares 

of the increased taxes. 

CO2 unsuccessfully objected to the assess-

ment with the County assessor, the board of 

equalization, and the County commissioners. 

CO
2
 filed a complaint alleging the County had 

violated its members’ due process rights by failing 

to provide each member individual notice of 

and an opportunity to challenge the retroactive 

assessment. The district court dismissed the 

case for lack of standing.

On appeal, CO2 contended that the district 

court erred by dismissing its complaint for lack 

of standing. Here, CO2 sufficiently alleged that 

its members suffered an injury in fact based 

on the denial of their due process rights and 

economic loss. Further, the injury was to a legally 

protected interest, because each nonoperating 

fractional interest owner who pays taxes is 

entitled to the rights afforded to property owners, 

persons, or taxpayers under the review, audit, 

protest, abatement, and appeal procedures. 

Accordingly, CO2’s members have standing 

to sue in their own right. However, the district 

court did not determine whether CO2 met the 

criteria for organizational standing, which is 

required for it to bring the asserted claims on 

behalf of its members. 

The order dismissing the complaint for 

lack of standing was reversed and the case was 

remanded for further proceedings consistent 

with this opinion. 

Property Taxes
The Colorado Court of Appeals clarified what 

revenue can be considered for purposes of 

property tax valuation in Lodge Properties, Inc. 

v. Eagle County Board of Equalization.8 

Lodge Properties, Inc. (Lodge) is the sole 

owner of the Lodge at Vail Resort and Hotel 

(LAV) and is a subsidiary of Vail Resorts, Inc. 

(Vail Resorts). LAV is located at the base of Vail’s 

ski area and has approximately 160 guest rooms, 

including 80 that are owned by Lodge and 74 that 

are privately owned residential condominium 

units. The condo units are physically connected 

to and integrated with the LAV property, so LAV 

regularly uses them as hotel rooms. A reciprocal 

easement allows hotel guests and guests who rent 

a condominium access to the same amenities.

RockResorts International LLC (Rock-

Resorts) is another subsidiary of Vail Resorts 

and manages LAV’s hotel operations and 

homeowners’ association. RockResorts and 

another Vail Resorts subsidiary, Vail/Beaver 

Creek Resort Properties, Inc. (VBC), provide 

rental management services to more than two-

thirds of LAV’s condo owners. VBC contracts 

with condo owners to rent their condos to 

transient guests, and RockResorts manages the 

LAV rental program under which condos are 

managed and operated as rental units within the 

hotel. VBC retains 40% of gross rental proceeds 

from condos it manages. Neither RockResorts 

nor VBC maintains separate financial state-

ments for the condo operations at LAV, and the 

revenues from Lodge, RockResorts, and VBC 

all flow into Vail Resorts’ net income. 

For tax year 2017, Eagle County (County) 

assessed LAV’s taxable real property at 

$41,104,470. The County included VBC’s net 

operating income from the rental management 

services it provides to the LAV condos (condo net 

income). Lodge contested the assessment, and 

the Eagle County Board of Equalization (BOE) 

denied its petition. The Board of Assessment 

Appeals (BAA) then determined that condo net 

income should not be included for valuation 

purposes because it is an intangible asset that 

must be excluded from the calculation of LAV’s 

actual value. The BAA ordered the BOE to reduce 

the 2017 actual value of LAV to $26,245,000. 

Actual versus Market Value
On appeal, the BOE argued that the BAA did 

not accurately appraise the property when it 

differentiated between the actual value and 

the market value of the property. The Colorado 

Supreme Court has defined market value as 

“what a willing buyer would pay a willing seller 

under normal economic conditions.”9 Thus, 

to determine what a willing buyer would pay 

a willing seller a court must consider whether 

the feature in question would be taken into 

consideration by a willing buyer and seller. 

Here, condo net income provides an income 

stream to VBC, and ultimately to Vail Resorts, 

that can transfer with a sale of the LAV property. 

Thus, the market value necessarily includes the 

condo net income, which should be included 

in LAV’s actual/market value for property tax 

calculations, so the BAA erred.

Is Revenue an Intangible Asset?
The BOE also contended that the BAA erred in 

classifying condo net income as an intangible 

asset. An intangible asset cannot be taken 

into consideration when appraising a piece 

of property. If a particular feature of a piece of 

property has an impact on the property’s capacity 

to generate revenue, that feature cannot be 

defined as intangible. Condo net income is an 

identifiable, measurable, and continual source 

of revenue, so it is not an intangible asset, and 

the BAA should not have excluded it from the 

actual value determination.

Other Amenities
Lastly, the BOE argued that the BAA erred by 

excluding hotel resort fees from its valuation. The 

evidence clearly showed that hotel resort fees are 

a revenue stream directly generated by LAV and 

should therefore be included under the income 

approach to LAV’s valuation. Accordingly, the 

BAA erred.

The order was vacated and the case was 

remanded for further proceedings.

Deeds
In Hess v. Hobart, the Court of Appeals analyzed 

a life estate deed for mineral interests.10 The 

Hesses purchased 160 acres of vacant land 

from Hobart by warranty deed (the deed). 

The purchase contract provided that Hobart 

reserved a life estate in all mineral rights on the 

property, and the deed contained a reservation 

clause reserving a life estate for grantor in all 

mineral rights on the property including oil, gas, 

and hydrocarbons. Hobart then entered into 

numerous oil and gas leases on the property. 

The Hesses later learned that they might possess 

rights to income and bonuses as remaindermen 

of Hobart’s life estate in the minerals, and they 

sued Hobart. Hobart moved to dismiss under 

CRCP 12(b)(5). The district court found that 

the deed unambiguously conveyed a life estate 

in the mineral interests to Hobart and granted 

the motion.

On appeal, the Hesses argued that the district 

court erred in dismissing their complaint because 
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it ignored their rights under various principles 

of oil and gas law and the Uniform Principal 

and Income Act (UPIA). However, the phrase “a 

life estate in all mineral rights” unambiguously 

conveys a life estate in exactly that to Hobart. 

This broad language does not contemplate 

any surrender of those rights to the Hesses or 

any sharing of income with them that Hobart 

receives from minerals during her life. Further, 

(1) the open mines doctrine applies only when 

a lease is created before the creation of the life 

estate, which did not occur here; (2) the UPIA 

only applies in the context of wills, trusts, and 

estates; (3) the general practice of dividing rights 

between a life tenant and a remainderman does 

not apply here because the parties did not agree 

to divide the mineral rights; and (4) the Hesses 

were not entitled to damages for waste, and the 

deed and contract unambiguously gave Hobart 

unfettered rights concerning the minerals during 

her life tenancy. As a matter of law, the Hesses 

made no plausible claims, and the district court 

did not err by dismissing the complaint.

The judgment was affirmed and the case was 

remanded to determine the amount of Hobart’s 

reasonable appellate attorney fees.

Water Law
The Colorado Supreme Court waded into the 

ever-important realm of water law in United 

Water and Sanitation District v. Burlington Ditch 

Reservoir and Land Co. to examine application 

of the anti-speculation doctrine.11 There, United 

Water and Sanitation District (United), a special 

water district, filed numerous applications 

for water rights in Weld County. Its initial ap-

plications sought, in part, conditional water 

storage rights for two reservoirs, conditional and 

absolute storage rights for a third reservoir, and 

conditional recharge rights. These filings were 

consolidated, and opposer Farmers Reservoir 

and Irrigation Company (FRICO) filed a motion 

for determination of questions of law. The water 

court concluded that United’s applications 

failed to demonstrate a non-speculative intent 

to appropriate water.

In response, United withdrew its applications 

and, a week later, filed a new application for a 

conditional water storage right that was the 

subject of this appeal. In the new filing, United 

sought to appropriate water for use in a proposed 

residential development in another county and 

in support presented a purportedly binding 

contract with the landowners of the proposed 

development (Highland Owners). It also claimed, 

for the first time, that its status as a special district 

qualified it for the governmental planning 

exception to the anti-speculation doctrine. 

FRICO filed another motion for determination 

of questions of law, and the water court again 

concluded that United failed to demonstrate 

non-speculative intent to appropriate water. 

Further, the water court found that United 

was acting as a water broker and not as a gov-

ernmental agency seeking to procure water to 

serve its own municipal customers. The water 

court entered summary judgment for FRICO. 

United moved for reconsideration, which the 

water court denied. Thereafter, the court granted 

United’s motion to dismiss its remaining claims 

and entered final judgment.

United appealed the water court’s judg-

ment directly to the Colorado Supreme Court 

pursuant to CRS § 13-4-102(1)(d). To obtain 

a conditional water right, an applicant must 

demonstrate, among other things, that it has a 

non-speculative intent to appropriate. To qualify 

for the governmental planning exception to the 

anti-speculation doctrine, an appropriator must 

be a governmental agency or an agent in fact for 

the persons proposed to be benefited by such 

appropriation. Thus, United would have to show 

that it has a “firm contractual commitment” 

or an “agency relationship justifying its claim 

to represent those whose future needs are 

asserted.”12

As a special district, United is a quasi-mu-

nicipal corporation and political subdivision 

and thus falls within the meaning of “govern-

mental agency” under CRS § 37-92-103(3)(a)

(I). However, United had to demonstrate that 

it has a governmental agency relationship with 

the end users proposed to be benefited by the 

water it seeks to appropriate in Weld County. 

Here, United’s service plan indicates that it 

does not intend to provide water to individual 

users or to expand its territorial boundaries 

to encompass the proposed development or 

begin providing water to end users within that 

area. Lacking a connection to end users, United 

cannot demonstrate that is has a governmental 

agency relationship to the person proposed to 

be benefited by its conditional appropriation. 

Rather, United is acting as a water broker to sell 

water to end users, not as a governmental agency 

serving its own municipal customers. Therefore, 

it does not qualify for the governmental planning 

exception to the anti-speculation doctrine.

Further, the water supply agreement between 

United and the Highland Owners involves no 

commitment from the Highland Owners to 

purchase any water and it is thus insufficient to 

overcome the anti-speculation doctrine.

The judgment was affirmed.

Land Use and Development
Both the Colorado Supreme Court and Court 

of Appeals considered issues related to land 
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development in a series of opinions covering 

special district boundaries, culvert maintenance, 

and lapse of a permitted special use. 

Special District Boundaries
In Bill Barrett Corp. v. Lembke, the Colorado 

Supreme Court considered whether a special 

district can expand its boundaries and subsume 

a piece of property if a party with a pecuniary 

interest in the property does not consent.13

The owners of 70 Ranch LLC (70 Ranch) 

successfully petitioned to include their tract of 

land in a special district (district). The district 

then began taxing the leaseholders of subsurface 

mineral rights. In response, the lessees filed suit.

The district court issued a temporary re-

straining order enjoining disbursement of 

taxes already collected and collection of any 

further taxes. Lessees moved for a preliminary 

injunction, arguing that because neither the 

owners of the severed mineral interests nor 

lessees had given their assent to inclusion 

within the district, and because mineral rights 

are “real property,” the inclusion of 70 Ranch 

did not comply with the Special District Act 

(Act). The district court denied the request 

for a preliminary injunction, and the Court of 

Appeals affirmed. 

Lessees petitioned for certiorari, and the 

Supreme Court granted the petition to determine 

the proper construction of CRS § 32-1-401(1)(a). 

The Act addresses the inclusion of “territory” 

within a special district. It requires the assent of 

all owners of surface property whose inclusion 

would expand the boundaries of a special 

district, and inclusion is only appropriate if the 

surface property can be served by the district. 

The assent of the owners or lessees of subsurface 

mineral estates underlying that property is not 

required; the subsurface estates are not the 

“real property” contemplated by the procedural 

mechanism that the Act creates for “inclusion 

of territory” within a special district. After a 

special district’s boundaries are expanded 

in conformity with CRS § 32-1-401, the Act 

provides that all taxable property within those 

boundaries is subject to ad valorem taxation 

by the district. Here, the surface estate owners 

properly published notice of the inclusion 

petition and public hearing in a local newspaper, 

following the CRS § 32-1-401(1)(b) notice 

process. Accordingly, the district court properly 

entered summary judgment against lessees, 

and the division properly affirmed the order. 

The Court of Appeals’ decision was affirmed 

and the case was remanded for consideration 

of any outstanding questions. 

Who Pays for Culverts?
Montezuma Valley Irrigation Co. v. Board of 

County Commissioners tackled statutory inter-

pretation concerning who has responsibility to 

replace a culvert.14 Montezuma Valley Irrigation 

Company (MVIC) is a ditch and reservoir 

company. It owns and maintains the U Lateral 

Ditch, which passes under County Road W 

in Montezuma County (County). A culvert 

was installed under County Road W where 

it intersects with the U Lateral Ditch to allow 

water from the ditch to pass. In 2017, the County 

determined the culvert needed to be replaced, 

and it asked MVIC to pay for a new culvert. 

MVIC declined, and the County replaced the 

culvert and sought reimbursement from MVIC.

MVIC filed a complaint for declaratory 

judgment, arguing that CRS § 43-5-305(1) assigns 

responsibility for replacing the culvert to the 

County. The district court granted summary 

judgment in favor of MVIC.

On appeal, the County argued that the 

district court ignored genuine issues of ma-

terial fact in granting summary judgment and 

misinterpreted CRS § 43-5-305(1) to require 

the County’s maintenance obligation to include 

replacement of a culvert. Specifically, the County 

contended that there were issues of material 

fact surrounding the meaning of the word 

“maintain” in the statute. However, the issues 

the County raised involve questions of law, so 

the district court did not err in deciding the 

legal issues on summary judgment.

The County also argued that it was error 

to interpret CRS § 43-5-305(1) to require the 

county’s maintenance obligation to include the 

obligation to replace the culvert. The Court of 

Appeals determined that the duty to “maintain” 

in CRS § 43-5-305(1) unambiguously includes 

the duty to replace.

The judgment was affirmed.

Lapsed Special Use
In Save Our Saint Vrain Valley, Inc. v. Boulder 

County Board of Adjustment, the Court of 

Appeals considered whether compliance with 

a single condition would prevent a “lapse” of a 

“permitted special use.”15

Western Mobile Boulder, Inc. (Western 

Mobile) obtained approval from Boulder County 

(County) through an approval resolution to 

engage in open pit gravel mining as a special 

use. The mining was to commence on January 

1, 2003 and take place in several phases over 30 

years, plus an additional three years to complete 

all post-mining reclamation work. From 1998 to 

2006, Western Mobile worked with its successor 

in interest Lafarge West, Inc. (Lafarge) to operate 
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under the approval resolution at the mining site, 

and Lafarge eventually took over the site. In 

2010, Lafarge requested a temporary cessation, 

citing adverse economic conditions. Lafarge’s 

request disclosed that active mining had not 

occurred at the site since 2006. Several months 

later, Lafarge sold its interests in the site to 

Martin Marietta Materials, Inc. (Marietta). After 

the purchase, Marietta maintained and paid 

for permits and annual reports; inspections 

and maintenance for air, water, and weeds; 

construction of buildings that would be needed 

for mining; and reclamation work. But it never 

performed any gravel mining. 

In 2017, plaintiffs requested that the County 

determine whether the approved special use 

had lapsed due to inactivity for longer than 

five years under the Boulder County Land Use 

Code (Code). The County’s land use director 

determined that the approved special use had 

not lapsed, and the Boulder County Board 

of Adjustment (BOA) affirmed the decision. 

Plaintiffs appealed to the district court, which 

affirmed the BOA’s decision. 

On appeal, plaintiffs argued that the district 

court erred because any activity other than 

actual open pit gravel mining is unambiguously 

beyond the scope of what was contemplated 

by the Code, which provides that a special use 

permit lapses when a site is inactive for five 

years. Here, even though accessory uses are 

allowed, the permitted special use was to mine 

gravel, and any permitted accessory use must 

comply with the same conditions for approval 

as the main use, which is open pit gravel mining. 

Because the County director did not form his 

determination under the correct definition of 

“special use permit,” his decision was an abuse 

of discretion. However, the Court could not 

discern whether the County director would 

have reached a different conclusion under the 

correct construction of the law. 

The judgment was reversed and the case 

was remanded for further proceedings.

Searches and Seizures 
Involving Real Property
In People v. Garcia-Gonzalez, the Court of 

Appeals considered whether an enclosed, secure 

structure on a residential property qualified as 

“land” in accordance with a statute regulating 

the cultivation of medicinal and recreational 

marijuana.16 

The Pueblo Police Department found 32 

mature marijuana plants in a home’s detached 

garage while executing a search warrant. As 

relevant here, defendant was charged with 

cultivating marijuana in violation of CRS § 

18-18-406(3)(a)(I) and (III)(A). Defendant 

filed a motion to dismiss, and the district court 

dismissed the CRS § 18-18-406(3)(a)(I) charge.

The People appealed, arguing that the district 

court interpreted the term “land” in CRS § 

18-18-406(3)(a)(I) too narrowly, to mean “open 

land,” such as farmland or unsheltered fields. The 

People contended that the legislature intended 

“land” to broadly include residential property, 

buildings, and structures. CRS § 18-18-406(3)

(a)(I) provides that it is unlawful for a person to 

knowingly cultivate, grow, or produce a marijua-

na plant on land the person owns, occupies, or 

controls, and a violation of this statute is a level 

3 drug felony if the offense involves more than 

30 plants. While a residence, including a garage, 

may be on land, the residence or garage could 

be an “enclosed, locked space” where marijuana 

can be grown pursuant to Colo. Const. art. 18, 

§ 16(3)(b). Therefore, the use of “land” in this 

statute does not contemplate an “enclosed, 

locked space” because that would eviscerate 

the constitutional protection. Accordingly, 

the district court properly dismissed the CRS 

§ 18-18-406(3)(a)(I) charge. 

The judgment was affirmed.

 

Conclusion
These highlighted appellate opinions impact a 

number of areas within the real estate realm. 

Practitioners should review them and note 

important takeaways. 
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News from the CBA, Local Bars, and More
BY  S US I E  K L E I N

Bar News is a monthly compilation of news from the CBA, including sections and committees, administration, and local and specialty bar associations. 

It also includes notices of activities—past, present, and future—from local and national law-related organizations and groups.

CONTRIBUTE
Bar News is always looking for pictures 
and descriptions of legal events happening 
throughout Colorado. Snapshots taken with 
a phone camera work great! To contribute 
pictures, simply email them to Susie Klein 
at sklein@cobar.org, and be sure to select 
the largest file size when prompted.
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CBA Celebrates 2020–21 Award Recipients
Because members were unable to gather in person last year, the CBA hosted a reception to 

celebrate the 2020 and 2021 CBA Award of Merit and Outstanding Young Lawyer of the Year 

Award recipients. The Award of Merit is the CBA’s highest honor and recognizes a current CBA 

member for outstanding service or contributions to the association, the legal profession, the 

administration of justice, or the community. The Outstanding Young Lawyer of the Year Award 

recognizes a CBA YLD member who has made outstanding contributions to the legal profession 

and community. CBA President Joi Kush, Executive Director Amy Larson, and YLD Council 

member Tanya Sevy presented the awards. 

Law Suit Days Benefits 
Three Local Nonprofits

The DBA Young Lawyers Division hosted its 

annual Law Suit Days clothing drive in No-

vember, collecting donations of gently used 

professional men’s and women’s clothing, 

shoes, and accessories. The donations were 

then distributed to Arrupe Jesuit High School, 

Marsha’s Closet of the Transgender Center 

of the Rockies, and Bayaud Enterprises. The 

YLD thanks everyone who donated clothing, 

time, or money to this worthy cause. 

1  Judge Alfred Harrell, with wife Dori, accepts the 2020 Award of Merit.
2  Family members of the late Judge Wiley Daniel accept the 2020 Award of Merit on his behalf.
3  David Johnson, with daughter Marianne, accepts the 2021 Award of Merit.
4  Laura Wolf accepts the 2020 Outstanding Young Lawyer of the Year Award.
5  Meggin Rutherford accepts the 2021 Outstanding Young Lawyer of the Year Award.
6  Among attendees were CBA Past President Kathleen Hearn Croshal, CBA Past President Dick 
Gast, CLS Executive Director Jon Asher, and CBA Deputy Executive Director Dan Sweetser. 

1 2 3

4 5 6

DBA YLD Council Chair Liz Hutchinson and 
her amazing achromatic suit coats.  
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SSF Section Coordinates 
a Night of Happy Hours
The CBA Solo Small Firm Section collaborated 

with Colorado W.O.L.F. (Women Owned Law 

Firms) to host a statewide Harvest Moon 

happy hour event for solo and small firm 

practitioners. The synchronized gatherings 

were held the evening of November 9 at 

venues across Colorado. 

Topgolf Tournament Benefits MVL
The DBA Young Lawyers Division thanks the generous sponsors and individuals who participated in the organization’s first-ever Topgolf Charity 

Tournament. The event benefited Metro Volunteer Lawyers, which coordinates the provision of pro bono legal services in civil matters by volunteer 

lawyers within the Denver area. The funds and awareness raised will make a huge difference in the lives of the many families MVL serves who 

otherwise could not afford legal services.

Colorado Chapter of ABOTA Hosts Awards Dinner
The Colorado Chapter of the American Board of Trial Advocates (ABOTA) honored Denver 

District Court Judge Shelley Gilman with the 2021 Judicial Excellence Award on November 5 at 

the Denver Country Club. Judge Gilman was appointed to the bench in 1998 and has served, and 

continues to serve, as a mentor, teacher, and coach for judges throughout Colorado. Numerous 

judges from the Second Judicial District attended the awards dinner to honor their esteemed 

colleague, including Judge Ross Buchanan, who read a statement of appreciation and admiration 

prepared by the Denver bench. 

During the dinner, ABOTA also welcomed its newest members, Matt Giacomini, Rob Jones, 

Sean Karls, Tom Metier, Mike Rosenberg, Mike Thomson, and Ben Wegener. ABOTA’s mission 

is to support and protect the civil jury trial system and to promote professionalism. It is an 

invitation-only association of plaintiff and defense trial lawyers who have tried at least 10 civil 

jury trials. 

1

2

3

1  Rob Jones, Matt Giacomini, Mike Thomson, 
and Ben Wegener are among ABOTA’s newest 
members.
2  ABOTA member Dennis Brown and Denver 
District Court Judge Ed Bronfin dine with guest 
of honor Judge Shelley Gilman and her husband 
Dr. Stephen Brake.
3  Judge Gilman accepts the Judicial Excellence 
Award from Colorado Chapter of ABOTA 
President Brad Ross-Shannon.

1 2

1  Justice Will Hood, Sarah McEahern, Justice 
Brian Boatright, and Jason Udit are ready for a 
few rounds of high-tech golf.
2  Charles Gass, Greg Janssen, Matt Deegan, 
Milton Geist, Joey Mark, and Ryan Stevens 
celebrate their first-place win.

1

2

1  Guests break bread at the Golden Mill 
food hall. 
2  Joel Moritz, Ben Norton, Sean Watkins, 
and Tom Werge try one of everything at the 
Denver event.
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John P. Frey
BY  I A N  D.  MC C A R G A R

John P. Frey’s career as a lawyer in Greater 

Colorado is proof positive that practicing 

law outside the Denver metropolitan area 

is a path to success, shining reputation, 

and enduring influence.

John grew up in Philadelphia. He received 

his BA from Marietta College in 1968 and his 

JD from the University of Colorado School of 

Law in 1972. Along the way, John developed 

a personal style that drew people to him. His 

preference for straight talk and honest delivery 

has created a circle of friends and professional 

colleagues extending into every corner and still 

reaching back to his college days. 

John is not one to conceal an agenda and 

tends to lean away from those who do. These 

virtues drew John into a strong fabric of suc-

cessful law firms over his 40-plus-year career 

in Fort Collins, starting with a summer law 

student internship in the Public Defender’s 

office under the supervision of Don Nelson. 

Don took John under his wing, introducing 

him to the legal and judicial communities in 

Larimer County. Don’s mentorship was key to 

John’s early integration into the community.

John built his professional reputation by 

combining his abundant natural intelligence 

with his love of the law. Driven by adventurous 

curiosity, he solved complex legal problems and 

made it look easy. His approach to the practice 

allowed him to find joy in applying the law to the 

infinite nuances of human experience. His trial 

method placed special emphasis on meticulous 

preparation (to the point of over-preparation, he 

would readily admit). His scholarly approach to 

the details earned him high marks from fellow 

lawyers, judges, and judicial staff. Word got 

around, and John’s talents as a litigator were 

in high demand.

Aside from his litigation background, John’s 

reputation for scholarship and thoroughness led 

him to a 30-year term as town attorney for the 

Town of Windsor and 26 years as general counsel 

to the Larimer Emergency Telephone Authority. 

These institutions came to trust, respect, and 

rely on John over decades of intense population 

growth in Northern Colorado. His fingerprints 

are found throughout the groundwork that 

serves public safety and public welfare across 

Larimer County and into Weld County. 

In smaller communities, lawyers can’t just 

practice law; they must be visible in the commu-

nity. John built his network through sustained 

service to the legal community. Starting with 

his gold-glove play as a right-side phenom on 

the local bar association’s softball team, John 

served as president of the Larimer County Bar 

Association, and received its highest honor, 

the Professionalism Award, in 2002. At the 

state level, he served on the CBA committee 

that hatched the COBALT program and was a 

longstanding member of the Colorado Legal 

Services Board of Directors.

John has served the greater Northern Colo-

rado community as chair of the Larimer County 

Humane Society and the Poudre River Library 

District Board. During his tenure as Humane 

Society chair, John devised a complicated (and 

successful) voter-approved financing arrange-

ment that built the organization’s animal shelter 

facility. His collaborative spirit and trusted 

position with the Humane Society reflect his 

talents as a lawyer and community member. 

John retired from active practice in 2014. He 

spends his time cycling, golfing, and chasing 

his grandkids. He has been married to Chris for 

over 40 years. He still reconvenes his Marietta 

frat brothers and stays close with his former 

partners in the law. 

Resourceful, trusted, honorable. John P. Frey 

successfully built a reputation as an advocate, 

advisor, and community leader in his chosen 

home of Northern Colorado.  

John at his desk in the 1970s.

Readying for 
Tour de Fat.
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Colorado Jury  
Instructions  
for Civil Trials
2021 Edition

Contains the complete text of the Instructions as adopted by the Colorado 
Supreme Court Committee on Civil Jury Instructions, as well as Notes on 
Use, and Source and Authority annotations.

Available as Word or PDF files in your CLE Dashboard.

Most updated edition now available

www.cle.cobar.org  •  (303) 860-0608  
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email advertising@cobar.org for information about display advertising in Colorado Lawyer.

Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 4

March  February 1

April  March 1

May  April 1

June  May 3

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 1

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Colorado Lawyer staff will no longer 

provide layout/design services.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact Melissa Higham 

at mhigham@cobar.org.

Questions?
Contact Melissa Higham at mhigham@cobar.

org.
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This material may be deemed “Attorney Advertising”

International law �rm Clark Hill has entered one 
of the fastest growing legal markets in the U.S. 

Recognizing the cannabis industry as an area of strategic focus, Clark Hill acquired Denver-based law �rm the 
Hoban Law Group, a leader in the cannabis legal market since 2007.

A multi-disciplinary, global team of advisors focused on smart legal solutions, Clark Hill is ready to partner with 
Colorado’s businesses to help them reach and exceed their goals.

To learn more, contact Clark Hill Denver o�ce Member in Charge, Bob Hoban: 
RHoban@clarkhill.com | 730 17th Street, Suite 420, Denver, CO 80202 | 303.674.7000

Family Law, Civil & Business Litigation

10375 Park Meadows Dr. Suite 520  |  Lone Tree, CO  |  303.858.8090  | gri�thslawpc.com

Civil & Business Litigation

We litigate. We collaborate. We protect your future.

Protecting

Griffiths Law is pleased to announce two new additons to the team, Kaela Zihlman and 
Anastasia Evans. They each bring an array of experience with them and it is a pleasure to 

have them join the firm. Please join us in welcoming Kaela and Anastasia.

Kaela Zihlman
Senior Associate

Anastasia Evans
Associate Attorney
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CBA ETHICS HOTLINE

The CBA Ethics Hotline is a free resource for attorneys who need immediate assistance 
with an ethical dilemma or question. Inquiries are handled by individual members of the CBA 
Ethics Committee. Attorneys can expect to briefly discuss an ethical issue with a hotline 
volunteer and are asked to do their own research before calling the hotline.

A Service for Attorneys

To contact a hotline volunteer, please call the CBA offices at 303-860-1115.
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650 SOUTH CHERRY STREET, STE 1100, DENVER, CO 303.320.1053 • MB-LAW.LAW

Focused on your future.
 Advise. Strategize. Protect.

MB Law is pleased to announce that its Chief Operating Officer, 

Jerry McPeake, has been appointed to the Board of Directors of 

the Association of Legal Administrators (“ALA”). He served on the 

Mile High Chapter’s Board of Directors for 13 years, including 

President of the Chapter in 2012-13. Additionally, he has served at 

the Association level as a Regional Representative 2014-2016 and 

on the 2017 Annual Conference Committee. Jerry will begin his 

three-year appointment in May of 2022.

JERRY G. MCPEAKE, MSLA
jmcpeake@mb-law.law • 303-376-6004
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is pleased to announce 
that Kyler Burgi, 
Edward Shaoul, and 
Emily Wasserman 
have been promoted to 
the firm’s partnership. 

1550 17th Street, Suite 500 | Denver, CO 80202
dgslaw.com | 303.892.9400
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717 17th Street, Suite 2800, Denver, CO 80202
www.irelandstapleton.com | (303) 623-2700

Denver | Grand Junction

Proud to Announce
Harshwinder K. Badhesha
Has Joined Our Denver Office

Harshwinder K. Badhesha
(303) 628-3650
hbadhesha@irelandstapleton.com  

717 17th Street, Suite 2800, Denver, CO 80202
www.irelandstapleton.com | (303) 623-2700

Denver | Grand Junction

Proud to Announce
Paige J. Pashea
Has Joined Our Denver Office

Paige J. Pashea
(303) 628-3646
ppashea@irelandstapleton.com  
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Pollart Miller LLC is 
pleased to announce 
our new associate 
Samuel Moorin. 
Morin’s practice 
focuses on Workers’ 
Compensation.

POLLART MILLER LLC 

5700 S. Quebec Street, Ste. 200
Greenwood Village, CO 80111

720-488-9586  |  pollartmiller.com

Kim Willoughby is grateful and 
excited to announce she has 
been admitted as a Fellow of the 
American College of Trust and 
Estate Counsel (ACTEC).  She is 
the only practicing attorney in the 
nation rostered as a Fellow of both 
ACTEC and the American Academy 
of Matrimonial Lawyers (AAML). 
 

Kim has also just been admitted to the South Dakota Bar, and 
now has a satellite office in Bonesteel, S.D. 

 25188 Genesee Trail Rd, Suite 150 | Golden, CO 80401  
303.839.1770 | www.willoughbylaw.com

Willoughby & Associates is pleased 
to announce that Justin Pierce has 
joined the firm. Justin is returning 
to Denver (where he attended law 
school) after practicing law in 
South Carolina for several years. 
 
Justin’s practice is limited to 
domestic relations and estate 
planning.

 25188 Genesee Trail Rd, Suite 150 | Golden, CO 80401  
303.839.1770 | www.willoughbylaw.com



64     |     C O L OR A D O  L AW Y E R     |     JA N UA RY  2 0 2 2

FROM THE COURTS   |    COLORADO SUPREME COURT OFFICE OF ATTORNEY REGULATION COUNSEL

Disciplinary Case Summaries
for Matters Resulting in 

Diversion and Private Admonition

D
iversion is an alternative to dis-

cipline. Pursuant to CRCP 251.13 

and depending on the stage of 

the proceeding, Attorney Regula-

tion Counsel (Regulation Counsel), the Legal 

Regulation Committee (LRC), the Presiding 

Disciplinary Judge (PDJ), the hearing board, or 

the Supreme Court may offer diversion as an 

alternative to discipline. For example, Regulation 

Counsel can offer a diversion agreement when 

the complaint is at the central intake level in the 

Office of Attorney Regulation Counsel (OARC). 

Thereafter, LRC or the PDJ must approve the 

agreement.

Determining if Diversion 
is Appropriate
Diversion is appropriate where (1) there is 

little likelihood that the attorney will harm the 

public during the period of participation; (2) 

Regulation Counsel can adequately supervise 

the conditions of diversion; and (3) the attor-

ney is likely to benefit by participation in the 

program. Regulation Counsel will consider 

diversion only if the presumptive range of 

discipline in the particular matter is likely to 

result in a public censure or less. However, if 

the attorney has been publicly disciplined in 

the last three years, the matter generally will 

not be diverted under the rule. Other factors 

Regulation Counsel considers may preclude 

Regulation Counsel from agreeing to diversion.

Diversion agreements strive to educate and 

rehabilitate attorneys so that they don’t engage 

in such misconduct in the future. They may 

also address some of the systemic problems 

an attorney may be having. For example, if 

an attorney engaged in minor misconduct 

(neglect), and the reason for such conduct 

was poor office management, then one of the 

conditions of diversion may be a law office 

management audit and/or practice monitor.

Diversion Agreement Conditions
The type of misconduct dictates the conditions 

of the diversion agreement. Although each 

diversion agreement is factually unique and 

different from other agreements, many times 

the requirements are similar. Generally, the 

attorney is required to attend ethics school and/

or trust account school conducted by OARC 

attorneys. An attorney may also be required to 

fulfill any of the following conditions: 

 ■ law office audit

 ■ practice monitor

 ■ practice mentor

 ■ financial audit

 ■ online Colorado Lawyer Self-Assessment 

Program

 ■ restitution

 ■ payment of costs

 ■ mental health evaluation and treatment

 ■ continuing legal education (CLE) courses

 ■ any other conditions that would be 

determined appropriate for the type of 

misconduct.

Diversion agreements generally span from 

one to three years. After the attorney successfully 
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completes the requirements of the diversion 

agreement, Regulation Counsel will close its 

file and the matter will be expunged pursuant 

to CRCP 251.33(d). If Regulation Counsel has 

reason to believe the attorney has breached 

the diversion agreement, Regulation Counsel 

must follow the steps provided in CRCP 251.13 

before an agreement can be revoked.

Diversion Summaries 
From August 1, 2021, through October 31, 2021, 

at the intake stage, Regulation Counsel entered 

into seven diversion agreements involving seven 

separate requests for investigation, and LRC 

approved four diversion agreements involving 

five separate requests for investigation. There 

was one diversion agreement submitted to the 

PDJ for approval. Below are summaries of some 

of these diversion agreements. 

Neglect of a Legal Matter 
 Respondent represented a client in two 

quiet title matters but failed to adequately 

communicate to the client the status of the 

matters and did not diligently prosecute the 

matters.

Rules Implicated: Colo. RPC 1.3 and 1.4(a).

Diversion Agreement: One-year diversion 

agreement with conditions, including compli-

ance with a practice audit, successful completion 

of ethics school, and payment of costs.

 Respondent represented a client in a 

criminal case. He negligently provided discovery 

to the client contrary to a protective order 

entered before respondent’s appearance in 

the case. Respondent demonstrated a lack of 

diligence in reviewing the file for prior orders. 

Rules Implicated: Colo. RPC 1.3 and 8.4(d).

Diversion Agreement: One-year diversion 

agreement with conditions, including compli-

ance with a practice audit, successful completion 

of ethics school, and payment of costs.

Fee Issues
 Respondent represented a client in two 

matters. He executed separate flat fee agree-

ments and received retainer funds for each 

matter. Respondent failed to meet a benchmark 

representing 25% of the full fee in one of the 

matters but claimed all retainer funds as earned 

and did not return any unearned funds to the 

client. Despite claiming all retainer funds as 

earned, respondent retained all funds from 

both retainers in his COLTAF account for eight 

months after terminating the representation, 

thus commingling his personal property with 

property he held on behalf of clients.

www.coemploymentmatters.com  |  (303) 803-1686

Attorney – Investigators:  
Jody Luna • David Vogel • Suzanne Pariser 

Jim Long • Emily Gordon • Juliane Demarco  
Dennis Flynn • Karin Ranta Curran

training  |  coaching  |  mediation  |  investigations

Kimberly  
Searfoorce

Peggy  
Penberthy

Cheri  
Vandergrift

Bridget M. 
Morris

Mark J.  
Flynn

Lisa  
Barbeau
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Rules Implicated: Colo. RPC 1.5(b) and 

1.15A(a).

Diversion Agreement: Two-year diversion 

agreement with conditions, including successful 

completion of ethics school and trust account 

school, completion of the Colorado Lawyer 

Self-Assessment Program with peer review, 

participation in fee arbitration, and payment 

of costs.

Confidentiality of Information
  Respondent represented a client in a crim-

inal matter pursuant to a written fee agreement. 

The client’s parent guaranteed the payment of 

respondent’s fees and authorized respondent 

to charge the parent’s credit card for various 

services. The client terminated respondent 

before the resolution of the criminal matter. 

Following respondent’s termination, the parent 

contested certain charges that respondent had 

made to the parent’s credit card. In defense of 

the charges, respondent provided confidential 

client information to the client’s parent and 

the parent’s credit card company, including 

un-redacted billing invoices; correspondence 

between the client, co-counsel and the respon-

dent concerning respondent’s representation 

and trial strategy; and protected pleadings 

from the client’s criminal matter that were not 

publicly available.

Rules Implicated: Colo. RPC 1.6 and 1.8(f)

(3).

Diversion Agreement: One-year diversion 

agreement with conditions, including successful 

completion of ethics school and payment of 

costs.

Trust Account Issues
 Respondent was successor counsel for a 

personal injury matter that settled. Prior counsel 

asserted an attorney’s lien and requested infor-

mation related to the settlement. Respondent 

unilaterally sent prior counsel a check for 

attorney fees without disclosing the settlement 

amount or respondent’s attorney fees. Respon-

dent did not provide the requested information 

to prior counsel or file an interpleader until 

after this matter commenced, approximately 

10 months after prior counsel’s first request. 

The disputed funds remained in respondent’s 

trust account.

Rules Implicated: Colo. RPC 1.15A(b) and 

1.15A(c).

Diversion Agreement: One-year diversion 

agreement with conditions, including successful 

completion of ethics school and payment of 

costs.

  Respondent’s bookkeeping practices 

resulted in multiple overdrafts on respondent’s 
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trust account. Respondent also negligently 

disbursed from the trust account funds that 

should have been held for a third-party provider. 

Shortly thereafter, however, respondent was 

able to disburse the funds to the third party. 

Finally, respondent allowed earned funds to 

remain in the trust account for an extended 

period and gradually disbursed earned funds 

from the account over time. At the time of the 

misconduct, respondent was dealing with 

mental health issues. 

Rules Implicated: Colo. RPC 1.15A(a), 

1.15C(c), and 5.3(a). 

Diversion Agreement: Two-year diversion 

agreement with conditions, including successful 

completion of trust account school, compliance 

with a financial audit conducted by an attorney 

or OARC-approved certified public accountant, 

continued participation in treatment with a 

mental health treatment provider and quarterly 

certifications to OARC, and payment of costs.

Communications with a Person Represented 
by Counsel

 Respondent directed the client’s friend to 

contact the opposing party to discuss scheduling 

issues in a domestic relations case, despite 

knowing the opposing party was represented 

by counsel.

Rules Implicated: Colo. RPC 4.2.

Diversion Agreement: One-year diversion 

agreement with conditions, including successful 

completion of ethics school and payment of costs.

Criminal Act
 Respondent was arrested on suspicion of 

driving under the influence of alcohol after being 

observed driving a vehicle with considerable 

damage in a hotel parking lot. Respondent 

refused blood or breath testing for alcohol. 

Respondent was charged with driving under the 

influence and later pleaded guilty to driving while 

ability impaired. This was respondent’s second 

alcohol-related driving offense. Respondent 

timely reported the conviction.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: Three-year diversion 

agreement with conditions, including compli-

ance with the terms of respondent’s criminal 

sentence, alcohol treatment and monitoring, 

compliance with recommendations in the 

Independent Medical Evaluation, successful 

completion of ethics school, and payment of 

costs.

  A police officer was dispatched to respon-

dent’s home on a welfare check. According to 

the call notes, a contractor at the residence 

reported there was a young child living in a 

“hoarders” house. Following the officer’s walk 

through of the house, he informed respondent 

he was concerned for respondent and the minor 

child’s health and well-being based on the living 

conditions of the house. Respondent pleaded 

guilty to child abuse—knowingly/reckless—no 

injury, in violation of CRS § 18-6-401(1), (7)

(b)(I), a class 2 misdemeanor. Respondent 

received a 12-month deferred sentence with 

conditions, including a mental health evaluation 

at the discretion of probation, a parenting class, 

compliance with the Department of Health and 

Human Services, and no new violations.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: One-year diversion 

agreement with conditions, including com-

pliance with the terms and conditions of the 

criminal sentence, treatment with a mental 

health professional during the term of the 

agreement or as recommended by the mental 

health professional, ethics school, meeting 

with a staff member at the Colorado Lawyer’s 

Assistance Program (COLAP), and payment 

of costs.

 Respondent was stopped for displaying 

expired tags. The officer observed respondent’s 

eyes to be bloodshot and watery and smelled the 

strong odor of an unknown alcoholic beverage 

coming from respondent’s vehicle. Respondent 

did not complete voluntary roadside maneuvers 

as a sober person would. Respondent elected 

to submit to a breath test. Respondent’s breath 

alcohol content was .153 grams of alcohol 

per 210 liters of breath. Respondent pleaded 

guilty to driving while ability impaired and was 

sentenced to 12 months of probation. This was 

respondent’s first alcohol-related conviction.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: One-year diversion 

agreement with conditions, including com-
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pliance with the terms and conditions of the 

criminal sentence, treatment with a mental 

health professional during the term of the 

agreement or as recommended by the mental 

health professional, successful completion of 

ethics school, and payment of costs.

Private Admonition Summaries
Private admonition is the least serious of 

the formal disciplinary sanctions and is only 

appropriate for cases of minor misconduct 

where there was little or no injury to a client, 

the public, the legal system, or the profession, 

and where there is little to no likelihood of 

repetition. From August 1, 2021, through October 

31, 2021, at the intake stage, LRC issued four 

private admonitions involving four matters. The 

PDJ did not approve any private admonitions 

during this time frame.

 Respondent was hired by a client to assist 

with the client’s return to work and/or potential 

claims against the client’s employer. The client 

paid respondent a $10,000 retainer. Respondent 

failed to bill the client for over a year and failed 

to otherwise inform the client how or when the 

client’s funds were earned for all of one year, in 

violation of Colo. RPC 1.4(a)(3). When the client 

asked for a refund, respondent did not provide 

an accounting or explain how or when funds 

were earned. Later, after the client specifically 

requested an accounting, respondent failed 

to provide an accounting for eight months, in 

violation of Colo. RPC 1.15A(b). Respondent 

also violated Colo. RPC 1.4(a)(4) by failing 

to respond to the client’s emails and phone 

messages over a four-month period.

Rules Implicated: Colo. RPC 1.4(a)(3), 

1.15A(b), and 1.4(a)(4).

 Respondent failed to obtain informed 

consent from a client when respondent accepted 

payment from a third-party. Respondent also 

failed to explain a criminal matter to a non-En-

glish-speaking client to the extent reasonably 

necessary to permit the client to make informed 

decisions regarding the representation.

Rules Implicated: Colo. RPC 1.8(f ) and 

1.4(b).

 Respondent committed a criminal act—

reckless endangerment in violation of the City 

of Lakewood Municipal Code—that adversely 

reflected on respondent’s fitness to practice law. 

Respondent also failed to report the conviction 

to the Office of Attorney Regulation Counsel.

Rules Implicated: Colo. RPC 8.4(b).

 

 Despite knowing that the anchor tenant 

was insolvent, respondent misrepresented to 

the purchaser of a commercial building that 

respondent had no knowledge of any default 

under the building’s leases, nor had knowledge 

of circumstances that would, with the passage 

of time, ripen into a default. Respondent also 

comingled earned fees in the COLTAF fund 

with client funds.

Rules Implicated: Colo. RPC 8.4(c) and 

1.15A(a).  

Professionalism 
Matters

Enjoy some good, bad and ugly attorney behavior 
and earn 1 ethics credit in the process! 

The Professionalism 
Coordinating Council 
offers entertaining and engaging 
vignettes that illustrate negative 
and positive attorney behavior. 
You can preview the vignettes at 
cobar.org/professionalismvideos.

The Council’s speaker panel is also 
available to discuss professionalism 
matters with attorneys at local and 
specialty bar associations, sections, 
committees, law firms and other 
attorney gatherings.

Contact Emma Baxter at ebaxter@cobar.org 
or 303-860-1115 to schedule a program.

Summaries of diversion agreements 
and private admonitions are published 
on a quarterly basis. They are supplied 
by the Colorado Supreme Court Office 
of Attorney Regulation Counsel.
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No. 21PDJ075. People v. Amos III. 10/25/2021. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and sus-

pended Phillip D. Amos III (attorney registration 

number 47131) for six months, all to be stayed 

upon the successful completion of a two-year 

period of probation, with conditions, including 

therapy, abstinence from alcohol and mind-al-

tering drugs, and alcohol testing. The probation 

took effect October 25, 2021.

Amos worked as a lawyer at a law firm from 

May 2018 until October 2020. In September 

2020, an assistant was assigned specifically to 

work for Amos, who was experiencing personal 

issues and work-related stress at the time and 

who would sometimes drink in the office. On 

October 9, 2020, Amos and two other lawyers 

went to lunch; Amos consumed at least three or 

four beers, although his recollection thereafter 

is “hazy.” After returning to the office, Amos 

consumed more alcohol. That afternoon, Amos 

called his assistant into his office and began to 

ask her personal questions, including making 

queries about her girlfriend. He also commented 

on her body, inquired about her girlfriend’s 

body, speculated about her sexual history, and 

used derogatory language about her sexual 

orientation. 

Although Amos has no memory of much of 

what he said or did during that afternoon, he 

does recall driving home early that evening. 

He acknowledges that he was intoxicated and 

should not have been driving. Although Amos 

was neither stopped nor charged with a criminal 

offense, he acknowledges that his ability to drive 

was impaired, meeting the elements of the 

offense of driving while ability impaired under 

CRS § 42-4-1301(1)(g). The law firm terminated 

Amos’s employment later that evening. The 

assistant reported that she kept recalling the 

incident and ultimately found working at the firm 

unbearable. She also reported other negative 

effects stemming from Amos’s harassment. 

Through this conduct, Amos violated Colo. 

RPC 8.4(b) (it is professional misconduct for a 

lawyer to commit a criminal act that reflects 

adversely on the lawyer’s honesty, trustworthi-

ness, or fitness as a lawyer in other respects) and 

Colo. RPC 8.4(i) (it is professional misconduct 

for a lawyer to engage in conduct the lawyer 

knows or reasonably should know constitutes 

sexual harassment where the conduct occurs 

in connection with the lawyer’s professional 

activities).

No. 21PDJ010 (consolidated with No. 
21PDJ022). People v. Corry Jr. 11/12/2021. 

Conditional Admission of Misconduct.

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of misconduct 

and disbarred Robert J. Corry Jr. (attorney 

registration number 32705). The disbarment 

took effect November 12, 2021. 

In 2016, a client paid Corry $3,500 to chal-

lenge a Colorado Springs municipal ordinance 

that limited personal marijuana medical grows. 

Corry did not deposit the client’s money into a 

trust account. In 2018, Corry promised his client 

that he would send her a draft of the complaint, 

but he never did. Throughout 2019, Corry’s client 

pushed him to file the lawsuit and requested 

status updates about her matter, but he did not 

respond. In 2020, Corry failed to provide an 

accounting of his client’s fees at her request. 

Corry never filed the lawsuit, did not return his 

client’s unearned funds, and did not maintain 

proper account records of his client’s money.

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE

Disciplinary 
Case Summaries

Another client retained Corry’s firm in 2018 

to represent her in anticipation of drug-related 

criminal charges. The client paid Corry $12,000 

as a retainer; Corry did not place the funds in 

trust. The client terminated the representation 

before Corry had earned any of the retainer, 

but Corry did not refund her money upon 

termination. In spring and summer 2020, the 

client’s new lawyer sent Corry multiple requests 

for a refund; Corry responded only once and 

never returned the unearned fee. Corry also 

did not keep records of the client’s money.

Through this conduct, Corry violated Colo. 

RPC 1.3 (a lawyer shall act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 1.4(a)(3) (a lawyer shall 

keep a client reasonably informed about the 

status of the matter); Colo. RPC 1.4(a)(4) (a 

lawyer shall promptly comply with reasonable 

requests for information); Colo. RPC 1.15A(a) (a 

lawyer shall hold client property separate from 

the lawyer’s own property); Colo. RPC 1.15(D)

(a) (a lawyer shall maintain an appropriate 

recordkeeping system to track funds or other 

property held for others); Colo. RPC 1.16(d) (a 

lawyer shall protect a client’s interests upon 

termination of the representation, including 

by giving reasonable notice to the client and 

returning any papers and property to which 

the client is entitled); and Colo. RPC 8.4(c) (a 

lawyer shall not engage in conduct involving 

dishonesty, fraud, deceit, or misrepresentation).

No. 20PDJ064. People v. Francis. 11/1/2021. 

Conditional Admission of Misconduct.

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of miscon-

duct and suspended Robert A. Francis (attorney 

registration number 06104) for three years, 
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effective November 1, 2021. To be reinstated 

to the practice of law, Francis must prove by 

clear and convincing evidence that he has been 

rehabilitated, has complied with disciplinary 

orders and rules, and is fit to practice law. 

In one matter, Francis initiated 28 related 

cases in at least five Colorado fora; Francis’s 

signature appears on the pleadings in all 

these lawsuits either as a litigant or in some 

representative capacity. Numerous adverse 

rulings and judgments in these lawsuits were 

issued against Francis by trial courts and the 

Colorado Court of Appeals between 2010 and 

2021. In these rulings, Francis was specifically 

cautioned about the nature of his filings and 

was ordered to pay hundreds of thousands of 

dollars in attorney fees. Among these rulings, 

the Pitkin County District Court found that 

Francis had “long engaged in a vexatious 

pattern of filing lawsuits for strategic purposes,” 

wasting judicial resources and driving up his 

opponents’ attorney fees in bad faith collateral 

attack lawsuits. Francis was barred from filing 

any lawsuits, pleadings, motions, or other 

papers of any kind in Pitkin County without 

an accompanying certification by a lawyer 

that the filing was well grounded in fact and 

law. Thereafter, the Colorado Supreme Court 

immediately suspended Francis’s law license 

on November 5, 2020; despite his immediate 

suspension, Francis filed defensive pleadings 

in several cases and initiated several other 

cases pro se. In September 2021, the Colorado 

Supreme Court enjoined Francis from “ever 

again proceeding pro se as a proponent of a 

claim in any present or future litigation in the 

state courts of Colorado.”

In a separate matter, Francis initiated several 

lawsuits and two appeals, all related to the 

same dispute. In one case, more than $20,000 

in attorney fees and costs was assessed against 

Francis or related entities; in another case, well 

over $100,000 was ultimately awarded to the 

defendants. One court found that the claims 

Francis brought were not grounded in fact or 

warranted by law and were stubbornly litigious. 

Another court found that Francis’s claims were 

groundless and vexatious, part of a “seemingly 

unending campaign of baseless litigation.” 

That court found that Francis violated CRCP 

11 and awarded attorney fees and costs against 

plaintiffs and Francis personally.

Through this misconduct, Francis violated 

Colo. RPC 3.1 (a lawyer shall not assert frivolous 

claims); Colo. RPC 3.3(a)(1) (a lawyer shall not 

knowingly make a false statement of material 

fact or law to a tribunal); Colo. RPC 3.4(a) (a 

lawyer shall not unlawfully obstruct another 

party’s access to evidence); Colo. RPC 3.4(c) 

(a lawyer shall not knowingly disobey an 

obligation under the rules of a tribunal); Colo. 

RPC 5.5(a)(1) (a lawyer shall not practice law 

without a valid law license or other specific 

authorization); Colo. RPC 8.4(c) (it is profes-

sional misconduct for a lawyer to engage in 

conduct involving dishonesty, fraud, deceit, or 

misrepresentation); and Colo. RPC 8.4(d) (it is 

professional misconduct for a lawyer to engage 

in conduct prejudicial to the administration 

of justice). 

No. 21PDJ019. People v. Fry. 9/21/2021. Opin-

ion Imposing Sanctions.

Following a sanctions hearing, the Presiding 

Disciplinary Judge suspended Christopher James 

Fry (attorney registration number 47482) for 

18 months, effective October 26, 2021. To be 

reinstated to the practice of law in Colorado, Fry 

must prove by clear and convincing evidence 

that he has been rehabilitated, has complied 

with all disciplinary orders and rules, and is fit 

to practice law.

Fry did not adequately communicate with his 

client or exercise diligence in representing him. 

He charged the client excessive fees for work 

that remained uncompleted or that conferred 

little benefit. When his client terminated the 

representation, Fry did not cooperate with 

substitute counsel to act in his client’s interests, 

nor did he refund the client’s unearned funds. 

Instead, he knowingly filed frivolous pleadings 
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with the court falsely asserting that his client 

had failed to pay legal fees. 

Fry’s conduct violated Colo. RPC 1.3 (a 

lawyer shall act with reasonable diligence 

and promptness when representing a client); 

Colo. RPC 1.4(a)(3) (a lawyer shall keep a client 

reasonably informed about the status of the 

matter); Colo. RPC 1.4(a)(4) (a lawyer shall 

promptly comply with reasonable requests for 

information); Colo. RPC 1.5(a) (a lawyer shall not 

charge an unreasonable fee or an unreasonable 

amount for expenses); Colo. RPC 1.16(d) (a 

lawyer shall protect a client’s interests upon 

termination of the representation, including 

by giving reasonable notice to the client and 

returning unearned fees and any papers and 

property to which the client is entitled); Colo. 

RPC 3.1 (a lawyer shall not assert frivolous 

claims); Colo. RPC 3.3(a)(1) (a lawyer shall not 

knowingly make a false statement of material 

fact or law to a tribunal); and Colo. RPC 8.1(b) 

(a lawyer shall not knowingly fail to respond 

to a lawful demand for information from a 

disciplinary authority).

No. 21PDJ006. People v. Fulton Sr. 9/24/2021. 

Opinion Imposing Sanctions.

A hearing board suspended David Kenniston 

Fulton Sr. (attorney registration number 33729) 

for six months, all to be stayed upon Fulton’s 

successful completion of a two-year probation 

with conditions. The probation took effect 

October 29, 2021.

In 2016, Fulton represented a client and the 

client’s business entity in a deal to purchase a 

local business. Fulton charged a flat fee for his 

services but did not provide his clients with 

a written statement setting forth the basis of 

his fee before beginning the representation or 

within a reasonable time thereafter. Fulton lent 

his clients over $30,000 in connection with the 

representation but did not provide a written 

statement as to whether he was representing 

them in the transaction. When Fulton and his 

clients later amended the loan agreement, he 

failed to advise them to seek independent legal 

review of the transaction, nor did he obtain 

their written informed consent to his role in the 

matter, including whether he was representing 

them in the transaction.

In late 2017, the client and his wife retained 

Fulton—who was also a licensed real estate 

broker—for real estate and legal services related 

to locating and purchasing a new home. Fulton 

did not give his clients a written basis or rate 

of his fee and expenses before commencing 

the representation or within a reasonable time 

thereafter. In 2018, Fulton provided his clients 

over $30,000 in three transactions related to the 

representation. He failed to provide his clients 

with written disclosures describing the terms of 

the transactions and advising his clients of the 

benefit of obtaining independent legal counsel 

to review the arrangements. He also did not 

secure his clients’ written informed consent to 

his role in the transactions and to whether he 

was representing them in the matters. 

Through this conduct, Fulton violated Colo. 

RPC 1.5(b) (a lawyer shall inform a client in 

writing about the lawyer’s fees and expenses 

within a reasonable time after being retained 

if the lawyer has not regularly represented the 

client) and Colo. RPC 1.8(a) (a lawyer shall 

not enter into a business transaction with 

a client unless the client is advised to seek 

independent legal counsel and the client gives 

written informed consent to the transaction).

No. 21PDJ078. People v. Rohweder. 11/8/2021. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and sus-

pended Kerry P. Rohweder (attorney registration 

number 17031) for nine months, all to be stayed 

upon the successful completion of a two-year 

period of probation, with conditions. The pro-

bation took effect November 8, 2021.

Beginning in 2012, Rohweder represented 

two clients in separate domestic relations 

cases. During the representations, the clients 
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married each other but soon began having 

disputes. Rohweder, as a friend, agreed to help 

them work through their conflicts. In 2015, 

Rohweder withdrew from their respective 

cases. In 2016, one of the former clients filed 

for divorce. During the divorce proceeding, 

Rohweder prepared and signed an affidavit as 

an exhibit to a pleading. The affidavit described 

an altercation that Rohweder had observed 

between his former clients when he was still 

their lawyer. Rohweder also described in the 

affidavit the abusive nature of one of the former 

clients, including divulging details about the 

former client’s conduct that Rohweder observed 

during the representation. Rohweder later 

provided the same information to the parental 

responsibilities evaluator assigned to the divorce 

case. The evaluator included the information 

in a confidential report prepared for the case.

Through this conduct, Rohweder violated 

Colo. RPC 1.9(c)(1) and (c)(2) (a lawyer who 

has formerly represented a client in a matter 

shall not reveal information related to the 

representation or use information relating to 

the representation to the disadvantage of the 

former client).

No. 21PDJ081. People v.  Wiegand II. 
11/10/2021. Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and pub-

licly censured Robert Wiegand II (attorney 

registration number 07463) with the condition 

that he complete seven hours of continuing 

legal education related to estate planning. The 

public censure took effect December 15, 2021.

Between January and April 2019, Wiegand 

prepared an amendment to his client’s living 

trust to add Wiegand as a co-trustee. But Wie-

gand did not fully advise his client about the 

conflict of interest that would arise from his 

different duties as her lawyer and as a trustee, 

nor did he explain to her how the conflict 

would create a significant risk of materially 

limiting his representation of her. He did not 

obtain her informed written consent waiving 

the conflict. Wiegand also did not inform his 

client that she would not be able remove him 

as trustee under the amendment, or that he 

would remain a trustee and continue to charge 

fees for his trustee services if she terminated his 

representation as her lawyer. The parties to the 

trust executed the amendment in April 2019. In 

November 2019, Wiegand’s client terminated 

his representation and asked him to resign 

as a trustee. The terms of the trust, however, 

required that beneficiaries unanimously consent 

to the removal of a trustee, and Wiegand did 

not resign. The next year, Wiegand and another 

co-trustee filed an action in Arapahoe County 

District Court for a declaration on the validity 

of the amended trust and other testamentary 

documents related to the trust, and for an 

evidentiary hearing to determine whether a 

guardian ad litem should be appointed for his 

former client as to matters involving the trust.

Through this conduct, Wiegand violated 

Colo. RPC 1.4(b) (a lawyer shall explain a matter 

so as to permit the client to make informed 

decisions regarding the representation) and 

Colo. RPC 1.7(a)(2) (a lawyer shall not represent a 

client if the representation involves a concurrent 

conflict of interest).  

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge; the 
CBA cannot guarantee their accuracy or 
completeness. Full opinions are available 
at https://coloradosupremecourt.com/
PDJ/PDJ_Decisions.asp. The case files 
are public per CRCP 251.31.
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No. 20-4032. Crane v. Utah Department of Cor-
rections. 10/21/2021. D.Utah. Judge McHugh. 

Eighth Amendment—Qualified Immunity—

Americans with Disabilities Act—Rehabilitation 

Act—Supplemental State Law Claims.

Tucker had severe brain damage and im-

pulse control disorders and was mentally and 

intellectually disabled. When he was 17 years 

old, he was sentenced to imprisonment for 

two to five years in the Utah Department of 

Corrections (UDC) for automobile theft and 

related offenses. Shortly thereafter he was 

transferred to the Central Utah Correctional 

Facility (CUCF). Once there, inmate disciplinary 

officers punished him for various nonviolent 

infractions, including by placing him in punitive 

isolation for significant periods of time. While 

at CUCF Tucker was diagnosed with psychosis 

and major depressive disorder and prescribed 

medications. Nevertheless, prison officials 

subjected him to additional punitive isolation 

without consulting mental health staff. Tucker 

Summaries of 
Selected Opinions

committed suicide by hanging himself from 

the top of his bunk bed in his isolation cell.

Plaintiff is Tucker’s grandmother and the 

personal representative of his estate. As relevant 

here, she filed suit under 42 USC § 1983 in 

Utah state court against various CUCF and 

UDC officials. Defendants removed the suit to 

federal court. Plaintiff then filed an amended 

complaint alleging Eighth Amendment claims, 

statutory claims for violations of the Americans 

with Disabilities Act and the Rehabilitation Act 

(collectively, ADA claim), and a claim under 

the Utah Constitution’s Unnecessary Rigor 

Clause. The district court granted defendants’ 

motion for judgment on the pleadings on the 

basis of qualified immunity. Having dismissed 

all federal claims, the district court declined 

to exercise supplemental jurisdiction over the 

remaining state constitutional claim. 

Plaintiff argued on appeal that the district 

court improperly dismissed the Eighth Amend-

ment claims based on qualified immunity. To 

defeat a qualified immunity defense, a plaintiff 

must show that (1) the official violated a statu-

tory or constitutional right, and (2) the right was 

clearly established at the time of the challenged 

conduct. The Tenth Circuit analyzed the second 

prong first because it was dispositive in the 

district court, examining whether mentally 

ill prisoners have a clearly established right to 

be free from punitive isolation. It concluded 

that the lines of cases plaintiff cited do not 

clearly establish this principle, and there is 

no precedential Tenth Circuit or US Supreme 

Court case directly on point. Further, there 

is no blanket case law rule against punitive 

isolation of mentally ill inmates or against the 

placement of such inmates in cells with tie off 

points. Here, based on the allegations in the 

amended complaint, defendants’ actions did 

not cross a clearly established constitutional 
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line, so plaintiff failed to satisfy the second 

requirement necessary to overcome qualified 

immunity. Accordingly, the district court erred.

Plaintiff also argued that the district court 

erred in dismissing the ADA claim. However, 

the amended complaint failed to state a claim 

under Title II of the ADA by not alleging that 

Tucker’s disability was a but-for cause of the 

purported discrimination, so the district court 

did not err. 

Lastly, because it affirmed dismissal of 

the federal claims and plaintiff did not argue 

that the district court abused its discretion, 

the Tenth Circuit determined that the district 

court properly elected to forgo exercising 

supplemental jurisdiction over the related 

state law claim. 

The order was affirmed.

No. 20-1215. National Union Fire Insurance 
Company of Pittsburgh v. DISH Network, 
LLC. 11/2/2021. D.Colo. Judge Matheson. 

Declaratory Judgment Action—Disputed Policy 

Provision—Telephone Consumer Protection 

Act—Statutory Penalties—Prospective Relief—

Fed. R. Civ. P. 56(d)—Motion for Certification 

to Colorado Supreme Court. 

DISH Network, LLC (DISH) sells satel-

lite television programming to consumers 

throughout the United States. Its authorized 

dealers market its services through a variety 

of methods, including telemarketing. National 

Union Fire Insurance Company of Pittsburgh, 

Pennsylvania (National Union) issued seven 

commercial umbrella policies to DISH between 

2003 and 2010. In 2009, the United States and 

four states sued DISH in the US District Court 

for the Central District of Illinois, alleging 

that its telemarketing practices violated the 

Telephone Consumer Protection Act (TCPA). 

The lawsuit sought statutory damages of $500 

for each violation, statutory damages of $1,500 

for each violation of the TCPA found to have 

been committed willfully and knowingly, and 

a permanent injunction to prevent future 

violations of the TCPA and relevant state law. 

DISH submitted a claim for defense and 

indemnity to National Union under the 2003 

and 2004 policies. National Union denied the 

claim and filed suit in the US District Court for 

the District of Colorado seeking a declaration 

that it had no duty to defend or indemnify 

defendant in the underlying TCPA lawsuit. 

DISH counterclaimed for breach of contract. 

The district court granted summary judgment to 

National Union, holding that it had no obligation 

to defend or, by extension, to indemnify DISH 

in the telemarketing lawsuit. The district court 

also denied DISH’s request for further discovery 

under Fed. R. Civ. P. 56(d).

On appeal, the Tenth Circuit applied Colora-

do substantive law because federal jurisdiction 

in this case was based on diversity of citizenship. 

Colorado courts have held that an insurer’s 

duty to defend arises solely from the complaint 

in the underlying action. The duty is broader 

than the duty to indemnify, which depends 

on the ultimate determination of coverage as 

decided by the trier of fact. To defeat a duty to 

defend, an insurer must establish that there is 

not a factual or legal basis on which the insurer 

might eventually be held liable to indemnify the 

insured. Here, National Union had no duty to 

defend DISH against a claim for TCPA statutory 

damages because those damages are a penalty 

under Colorado law and thus uninsurable as 

a matter of Colorado public policy, which 

prohibits insuring intentional or willful wrongful 

acts. Further, the policies did not cover the 

costs of preventing future harms, so National 

Union had no duty to defend against claims 

for prospective injunctive relief. Alternatively, 

National Union had no duty to defend DISH 

because the telemarketing complaint did not 

allege a covered injury. 

DISH also appealed the district court’s denial 

of its request for additional discovery under 

Rule 56(d). Here, the district court resolved 

the duty-to-defend issue based on the plain 

meaning of the relevant policy provisions. It 
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decided a pure question of law, so no discovery 

was needed, and the district court did not abuse 

its discretion.

Lastly, the Tenth Circuit denied DISH’s 

motion for certification of a question of law 

to the Colorado Supreme Court because the 

question is not novel or uncertain. 

The judgment was affirmed.

No. 20-2055. Adams v. C3 Pipeline Con-
struction Inc. 11/2/2021. D.N.M. Judge 

Matheson. Sexual Harassment—Timeliness 

of Appeal—Employer versus Independent 

Contractor Determination—Joint Employer 

Doctrine—Motion for Discovery—Motion to 

Amend Pleadings—Premises Liability.

Plaintiff worked for defendant C3 Pipeline 

Construction Inc. (C3) on a pipeline con-

struction crew. C3 provided construction 

and maintenance services under a contract 

with Alpha Crude Connector, LLC (ACC) on 

an ACC crude oil pipeline system in New 

Mexico and Texas. The Plains defendants 

are ACC’s corporate successors in interest. A 

Master Service Agreement (MSA) governed the 

relationship between Plains defendants and C3. 

The MSA provided that C3 was an independent 

contractor; its employees were employees 

of C3 and subject to its sole and exclusive 

supervision, direction, and control; and under 

no circumstances would a C3 employee be 

deemed an employee of Plains defendants. 

Plaintiff sued Plains defendants and C3 

in New Mexico state district court alleging 

violations of Title VII, the New Mexico Human 

Rights Act, and various New Mexico tort laws. 

She maintained that C3 employees Carrithers, 

Robertson, and Arnault sexually harassed her 

and conditioned her continued employment 

on her performance of sexual favors. Among 

other actions, she alleged that Arnault forced 

her to participate in sexual activity with him 

to keep her job and threatened to fire her for 

complaining. Plaintiff alleged that she and other 

employees informed corporate management 

of the harassment but no action was taken to 

investigate the complaints. 

Plains defendants removed the action to 

federal court and filed a motion for summary 

judgment with their answer. They argued that 

they did not employ plaintiff, Carrithers, Robert-

son, or Arnault, who were all solely employed by 

C3. Plaintiff filed an opposition brief and a Fed. 

R. Civ. P. 56(d) motion for discovery. She raised 

a new theory of liability in her motion, arguing 

that under New Mexico premises liability law, 

Plains defendants owed her a duty to prevent 

harmful acts by third parties. The district court 

granted Plains defendants’ motion for summary 

judgment, denied the Rule 56(d) motion, and 
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denied plaintiff’s implied request to amend 

the pleadings with the premises liability claim. 

The district court also ordered plaintiff to effect 

service on C3. Following service and entry of 

default against C3, the court granted default 

judgment against C3. A jury then reached a 

damages verdict against C3, awarding plaintiff 

$55 million, which the court reduced to $20.05 

million. The court then entered a final judgment. 

As a threshold matter on appeal, the Tenth 

Circuit considered Plains defendants’ motion 

to dismiss the appeal as untimely. Here, the 

appeal was filed 10 months after the summary 

judgment rulings but within 21 days of the final 

judgment as to C3. The C3 order was the only 

final and appealable order because the district 

court contemplated further proceedings against 

C3 when it granted summary judgment to the 

Plains defendants. Accordingly, the appeal 

was timely.

On the merits, plaintiff argued that the 

district court erred in granting summary judg-

ment to Plains defendants by concluding they 

were not an employer under Title VII and New 

Mexico law. Here, Plains defendants lacked the 

authority to fire C3 employees; did not control 

the payroll, tax documents, or benefits of C3 

employees; did not supervise plaintiff or her 

coworkers; and lacked authority to hire, fire, 

discipline or otherwise manage C3 employees. 

Therefore, Plains defendants did not jointly 

employ C3’s workers and could not be liable 

under Title VII. Similarly, C3’s workers were 

independent contractors and not employees 

of Plains defendants under New Mexico law. 

Accordingly, the district court did not err in 

granting summary judgment.

Plaintiff also argued that the district court 

erred in denying her Rule 56(d) motion for 

discovery. However, plaintiff’s counsel’s affidavit 

failed to state with specificity how discovery 

would yield probable facts that would rebut 

the summary judgment motion. Therefore, 

the district court did not abuse its discretion 

in denying the motion.

Lastly, plaintiff argued that the district 

court erred in declining her leave to amend her 

complaint to add a premises liability claim under 

New Mexico law. Here, the district court erred 

in denying plaintiff’s request because it misread 

plaintiff’s affidavit and failed to consider all 

available materials in determining whether she 

could state a premises liability claim. 

Plains defendants’ motion to dismiss the 

appeal was denied. The grant of summary 

judgment to Plains defendants on the federal 

and state law claims and the denial of plaintiff’s 

motion for discovery under Rule 56(d) were 

affirmed. The denial of plaintiff ’s implied 

request to amend her complaint to allege a 

claim for premises liability under New Mexico 

law was vacated and the case was remanded 

for further proceedings. 

No. 20-8031. United States v. Lantis. 11/2/2021. 

D.Wyo. Judge Moritz. Disorderly Conduct 

Misdemeanor Charge—“Recklessness” Require-

ment—Subjective versus Objective Standard.

Defendant set out on a day hike on the 

Mount Holmes trail in Yellowstone National 

Park. He was wearing a t-shirt, jeans, a light 

windbreaker, and tennis shoes. He did not 

carry food, but he had water, bear spray, a 

cell phone, a walkie-talkie, and a GPS tracking 

device. When he reached the base of Mount 

Holmes late in the day, he decided to leave the 

trail and head back via a different, unmarked 

route. After leaving the trail, defendant called 

his sister to let her know he would not make 

it out of the park before nightfall. He spent the 

night in the park in cold and wet conditions. 

The following day, defendant’s mother called 

a park ranger to express concern for her son. The 

ranger then communicated with defendant by 

cell phone and obtained his location. Defendant 

was in rugged country that was seldom visited by 

park personnel and that was heavily populated 

with mountain lions, bears, and wolves. The 

ranger told defendant which direction to walk 

so he would eventually intersect a marked trail, 

but defendant later told the ranger he was 

unable to continue and needed help. Because 

it was too late in the day for anyone to hike in 

and rescue defendant before dark, the ranger 

organized a helicopter rescue.

Following the rescue, the ranger issued 

defendant a citation for disorderly conduct in 

violation of 36 CFR § 2.34(a)(4), alleging that he 

knowingly or recklessly created a risk of public 

alarm, nuisance, or jeopardy. After a bench trial, 

a magistrate judge found defendant guilty of 

disorderly conduct and sentenced him to five 

years of unsupervised probation, banned him 

from Yellowstone National Park for five years, 

and ordered him to pay $2,880 in restitution 

to the National Park Service for the cost of the 

helicopter rescue. Defendant unsuccessfully 

appealed to the district court. 

On appeal, defendant argued that the mag-

istrate judge erred by applying the incorrect 

legal standard for recklessness by holding him 

solely to an objective standard of behavior rather 

than also finding that he disregarded a risk of 

which he was subjectively aware. However, 

the magistrate judge inferred defendant’s 

subjective state of mind from the surrounding 

circumstances and the obviousness of the 

risk, and nothing in the magistrate judge’s 

order indicates that the decision was based 

only on an objective standard. The magistrate 

judge recited and applied the correct standard 

in concluding that defendant consciously 

disregarded a known risk. 

The conviction was affirmed.

No. 19-7048. United States v. Wilson. 
11/9/2021. E.D.Okla. Judge Ebel. Metham-

phetamine Distribution—“Relevant Conduct” 

under Sentencing Guidelines—Personal Use 

Exclusion—Burden of Proof.

Defendant sold 1.54 grams of methamphet-

amine to a confidential informant. Based on the 

controlled buys and additional information from 

the confidential informant, a search warrant 

issued for defendant’s residence. Investigators 

executed the warrant and found evidence 

supporting methamphetamine distribution. 

Defendant later admitted to buying a total of 

113.4 grams of methamphetamine since his 

release from prison nine months earlier. He 

told a Bureau of Alcohol, Tobacco, Firearms, 

and Explosives special agent that he personally 

consumed most of that amount and sold the 

rest to supply his habit. A witness informed 

the agent that she had purchased 1 to 3.5 gram 

quantities of methamphetamine from defendant 

on 10 to 15 occasions over the previous eight 

months. Defendant pleaded guilty to one 

count of distribution of methamphetamine. 

The second count was dismissed at sentencing. 
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The presentence investigation report cal-

culated defendant’s base offense level based 

on the amount of methamphetamine deemed 

“relevant conduct” under the US Sentencing 

Guidelines (USSG). This amount included 

the 113 grams defendant admitted buying. 

Defendant objected to inclusion of the 113 

grams, arguing that the sentence should be 

based only on the 1.54 grams directly associated 

with the offense of conviction. At the sentencing 

hearing, defendant did not call any witnesses or 

submit evidence in support of the objection but 

argued there was no evidentiary basis to hold 

him accountable for the 113 grams because it 

was unclear how much was for personal use. 

The district court found defendant accountable 

for the 113 grams.

Defendant appealed the sentence, arguing 

that the district court erred in factoring the 113 

grams into the base offense level calculation. 

A defendant convicted of simple distribution 

is sentenced based on the underlying drug 

quantity. That quantity includes not just the 

quantities specified in the count of conviction, 

but also those deemed “relevant conduct” 

to the offense under the USSG. Under USSG 

§ 1B1.3(a)(1)(A), any personally consumed 

portion would not be “part of or connected to the 

commission of, preparation for, or concealment 

of” the distribution offense because it was not 

possessed with the intent to distribute and 

therefore not part of the relevant conduct. 

Determining whether conduct is relevant 

requires a case-by-case assessment of the 

connection between the personal use quantity 

and the offense of conviction. The government 

bears the burden of proving the relevant conduct 

quantities by a preponderance of the evidence, 

but a defendant who wishes to exclude a specific 

drug quantity as for personal use has the burden 

of coming forward with some evidence that 

the quantity was intended for such use or 

was personally consumed. If the defendant 

establishes personal use, the burden shifts 

back to the government to rebut or accept the 

defendant’s evidence. Here, defendant failed 

to meet his burden of producing evidence that 

not all 113 grams were possessed with intent to 

distribute. However, because the Tenth Circuit 

announced the burden of proof allocation 

for the first time here, it determined that the 

appropriate remedy was to vacate the sentence 

and provide both sides an opportunity to present 

evidence on the issue of personal use.

The sentence was reversed and the case was 

remanded for further sentencing proceedings.

No. 20-2147. United States v. Benvie. 
11/18/2021. D.N.M. Judge Kelly. Impersonating 

a Government Employee—Response to Jury 

Inquiry—Adequate Explanation for Special 

Conditions—Plain Error—Conflict Between Oral 

Order and Written Sentencing Order.

Defendant belonged to a group known as 

the United Constitutional Patriots (UCP). The 

UCP camped along a stretch of the US/Mexico 

border along the eastern edge of New Mexico. 

Its goal was to capture individuals who the UCP 

contended were illegally crossing the border. 

Defendant filmed several of these efforts and 

posted the videos to Facebook. In the first 

incident, defendant approached a group and 

yelled “alto” and “U.S. Border Patrol.” As the 

UCP interrogated the group, a Border Patrol 

agent arrived and took the individuals into 

custody. In the second incident, the accosted 

group initially ignored defendant until he 

yelled “Border Patrol.” Another UCP member 

ordered the individuals to sit, which they did 

until Border Patrol arrived to take them into 

custody.

Defendant was charged with two counts 

of impersonating a government employee. 

During deliberations, the jury sent a note asking 

whether “U.S. Border Patrol” and “Border Patrol” 

carried the same weight under the definition of 

the law. Over the defense’s objection, the district 

court responded that the terms were synony-

mous. The jury returned a guilty verdict on both 

counts. At sentencing, the court imposed five 

special conditions of supervised release. The 

written order then imposed drug testing as a 

mandatory condition of supervised release, 

which was not in the oral pronouncement.

Defendant argued on appeal that the district 

court erred in instructing the jury that “U.S. 

Border Patrol” and “Border Patrol” are synony-

mous. However, there was no factual dispute at 

trial about the meaning of these terms, which 

were used interchangeably to refer to the federal 

agency. Further, the impersonation statute 

does not require a defendant to use the term 

“U.S.” or “federal” to be convicted. Therefore, 

the district court did not err.

Defendant also argued that the various 

special conditions of supervised release were 

imposed without adequate explanation at 

sentencing. Here, the district court did not 

explain its reasoning for the conditions or 

ensure that its reasoning was supported by the 

record. Therefore, it clearly erred. 

Defendant also challenged the mandatory 

drug testing condition contained in the written 

judgment. Here, the district court erred by failing 

to check the box that would have suspended 

that condition and conformed the judgment 

and commitment order to the oral sentence. 

The conviction was affirmed and the case 

was remanded for resentencing. 
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November 4, 2021
2021 COA 133. No. 18CA1410. People v. Taylor. 
Felony Charges—Right to a 12-Member Jury.

Defendant was arrested and charged with 

possession of a controlled substance. After 

trial and jury deliberations, the jury notified 

the court that they all believed defendant was 

guilty but Juror H would not vote guilty because 

he disagreed with the state’s drug laws. Defense 

counsel moved for a mistrial and the court 

denied the motion. The trial court applied CRS 

§ 18-1-406(7) to excuse Juror H for “just cause,” 

and the remaining 11 jurors thereafter reached 

a unanimous guilty verdict. 

On appeal, defendant contended that the 

trial court erred by not granting a mistrial, argu-

ing that CRS § 18-1-406(7) is unconstitutional 

because the Colorado Constitution provides 

the right to a 12-member jury in felony cases. 

Colo. Const. art. II, § 23 guarantees a right to a 

Summaries of 
Published Opinions

jury of 12 in felony cases, and CRS § 18-1-406(1) 

provides persons accused of a felony the right to 

a jury of 12 whose verdict must be unanimous. 

CRS § 18-1-406(7) provides that, with respect to 

a 12-person jury, if a court excuses a juror for 

just cause after the jury has retired to consider 

its verdict, the court may allow the remaining 11 

jurors to return the verdict. Because this statute 

conflicts with the state constitutional right, it is 

invalid. Further, while the constitutional right 

can be waived, neither defendant nor his counsel 

waived it. Accordingly, the verdict was a nullity, 

so the court erred by not declaring a mistrial.

The judgment of conviction was reversed 

and the case was remanded for a new trial.

2021 COA 134. No. 18CA2423. People v. Caime. 
Res Gestae Evidence—Expert Testimony—Special 

Offender—Jury Instructions—Sentencing—Ha-

bitual Offender—Abbreviated Proportionality 

Review—Per Se Grave or Serious Offense.

Two officers spotted a parked car that had 

been reported stolen. Defendant (the driver) 

and a passenger were inside the car. After an 

altercation, officers arrested them, searched 

the car, and found a gun between the driver’s 

seat and center console and a bag of meth-

amphetamine on the driver’s side floorboard. 

A jury convicted defendant of possession of a 

controlled substance and found that he was a 

special offender. The trial court adjudicated 

defendant a habitual offender and, after con-

ducting an abbreviated proportionality review, 

imposed the statutorily mandated 64-year 

sentence for his conviction.

On appeal, defendant argued that the trial 

court reversibly erred by admitting evidence 

of his history of dealing drugs as res gestae 

evidence without the protective measures 

required by CRE 404(b). Here, the statements 

about defendant’s drug-dealing history were 

relevant to whether he had the intent to man-

ufacture or distribute the methamphetamine, 

and the jury acquitted defendant of that charge. 

Further, the jury heard defendant’s independent 

admission that he was holding dope, and the 

court gave a limiting instruction. Thus, any 

error was harmless.

Defendant also contended that the jury 

instruction regarding the special offender 
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sentencing factor constructively amended that 

charge. As charged, the jury would have had 

to find that either defendant or his passenger 

had a gun in the car. As instructed, the jury’s 

determination of guilt could be based either 

on that finding or a finding that the men had 

access to a gun in a manner that posed a risk to 

others. Defendant contended that the “posed a 

risk to others” language in the jury instruction 

was a constructive amendment. But there was 

overwhelming and undisputed evidence that 

there was a gun in the car, so including this 

language did not so undermine the fundamental 

fairness of the trial as to cast serious doubt on 

the reliability of the judgment of conviction.

Defendant further argued that the trial court 

erroneously allowed the prosecution’s fingerprint 

expert to testify at the habitual sentencing 

proceeding that her report was verified by 

another competent examiner. This statement 

was admitted at the sentencing hearing, which 

was a bench trial, so a presumption applies 

that the court disregarded the reference to the 

other examiner. Further, the record does not 

indicate that the court placed any weight on 

this testimony, and the statement was entirely 

duplicative of what the expert properly testified 

to regarding her own report. Therefore, even 

if the statement was improper, any error was 

not plain.

Lastly, defendant argued that the trial court 

conducted an inadequate abbreviated pro-

portionality review because it did not engage 

in a particularized analysis of the facts and 

circumstances surrounding each offense. Here, 

the prosecution charged defendant as a habit-

ual offender based on five predicate felonies: 

possession with intent to distribute a controlled 

substance, two possession of a weapon by a 

previous offender convictions, vehicular assault 

(reckless driving), and criminal mischief. At the 

habitual criminal proceeding, the trial court 

found that the prosecution had proven each 

of the prior felonies and concluded that the 

mandatory 64-year sentence did not give rise 

to an inference of gross disproportionality. The 

court reached this conclusion by finding that 

vehicular assault (reckless driving) was a per 

se grave and serious offense. However, this 

offense is not a per se grave or serious offense 

for purposes of conducting a proportionality 

review, so the court’s abbreviated proportionality 

review was insufficient. 

The judgment of conviction was affirmed, 

the 64-year sentence for possession of a con-

trolled substance was vacated, and the case was 

remanded, with instructions, to conduct a new 

proportionality review.

2021 COA 135. No. 19CA2041. Johnson v. 
Department of Safety. Career Service Personnel 

System—Disciplinary Process—Evidentiary and 

Ultimate Facts.

The Career Service Personnel System estab-

lished by Denver’s City Charter authorizes the 

Career Service Authority Board of the City and 

County of Denver (Board) to promulgate rules to 

enforce and oversee the merit-based personnel 

system. Part of the Career Service Rules (CSR) 

specifies the rules, grounds for discipline, and 

disciplinary process for Denver employees.

Johnson was the watch commander at the 

Denver Downtown Detention Center when a 

use of force incident occurred that ultimately 

resulted in an inmate’s death. The Department of 

Safety for the City and County of Denver (Agency) 

brought a disciplinary action against Johnson in 

which the Agency’s civilian review administrator 

determined that Johnson neglected his duties 

when he failed to supervise the incident. A 

hearing officer reversed the initial decision, 

but on review the Board reversed the hearing 

officer and suspended Johnson for 10 days. The 

district court affirmed the Board’s decision.

On appeal, Johnson argued that the Board 

improperly engaged in its own factfinding and 

abused its discretion when it overturned the 

hearing officer’s decision by dismissing certain 

testimony and improperly interpreting the 

applicable CSR. However, the Board merely 

reached different ultimate conclusions from 

the same underlying evidentiary facts, and its 

decision was supported by competent evidence 

and conformed with the CSR. 

Johnson also argued that the Board erred 

when it dismissed the testimony of retired 

Captain Wood. Here, Captain Wood was only 

present at the incident for a minute or two, so 

the Board was entitled to reject his testimony 

on grounds that he lacked personal knowledge 

of the entire incident. Further, the hearing 

officer’s reliance on Captain Wood’s testimony 

as an expert usurped the Agency’s authority 

to set policy. Thus, the Board did not abuse 

its discretion by discounting most of Captain 

Wood’s testimony.

Johnson also contended that his actions did 

not rise to the level of a violation, so the Board’s 

construction of CSR 16 was improper. Howev-

er, the Board’s interpretation of its employee 

standards was reasonable and not contrary to 

law and therefore not erroneous.

The Board’s reversal of the hearing officer’s 

decision was affirmed.

2021 COA 136. No. 20CA1323. In re Estate 
of Dowdy. Probate—Family Allowance—CRS 

§ 15-11-404.

Dowdy died testate and was survived by his 

wife Mary, six adult children, and one prede-

ceased child whose share went to her children. 

The will devised 10 acres of an 80-acre parcel 

of land to each of his children and 10 acres to 

his wife. The remainder of the estate was “to 

be dispersed, disposed or otherwise handled 

by [his] Personal Representative.”

Before Daniel was formally appointed as 

personal representative, Mary timely filed 

a request for, among other things, a family 

allowance. Daniel filed a notice of disallowance 

for the claim. The district court relied on CRS § 

15-11-404(1) to find that Mary did not qualify 

for a family allowance because her husband 

had no minor or dependent children.

On appeal, Mary and Daniel contended 

that the district court erred in construing CRS 

§ 15-11-404(1) and maintained that a surviving 

spouse may be awarded a family allowance even 

when the decedent is not survived by minor 

or dependent children. The Court of Appeals 

interpreted the family allowance statute, CRS § 

15-11-404, and concluded that it creates three 

separate categories of potential beneficiaries: 

(1) the decedent’s surviving spouse; (2) the 

decedent’s minor children; and (3) the decedent’s 

dependent children. Accordingly, a surviving 

spouse is entitled to receive a family allowance 

where, as here, the decedent has no minor or 

dependent children. Therefore, the district court 

abused its discretion.
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The order was reversed and the case was 

remanded for the determination and award of 

a family allowance.

November 10, 2021
2021 COA 137. No. 20CA0997. Rocky Mountain 
Gun Owners v. Polis. Colorado Constitution—

Reading and Passage of Bills—Reading Clause—

Nonjusticiable Political Question—Subject Matter 

Jurisdiction—Standing.

HB 19-1177 was introduced in the Colorado 

House of Representatives. While the House 

was considering the bill on second reading, 

Representatives Saine and Williams requested 

that the bill be read in full. The chair of the 

Committee of the Whole denied their request. 

The General Assembly passed the bill, and the 

Governor signed it into law. 

Plaintiffs Rocky Mountain Gun Owners and 

Representatives Neville (the House minority 

leader), Saine, and Williams filed suit alleging 

that the House violated Colo. Const. art. V, § 

22 (Reading Clause) by failing to read the full 

text of HB 19-1177. The district court granted 

Governor Polis’s motion to dismiss the complaint 

for lack of subject matter jurisdiction and further 

held that none of the plaintiffs have taxpayer 

or “individual” standing, but Representatives 

Saine and Williams have “legislative standing.”

On appeal, plaintiffs argued that the district 

court erred in finding that their Reading Clause 

challenge presented a nonjusticiable political 

question. Colo. Const. art. V, § 22 gives each 

General Assembly member the right to insist 

that a bill be read at length twice. Therefore, 

whether the House properly dispensed with 

the reading of HB 19-1177 does not present a 

nonjusticiable political question and the district 

court erred.

The Governor cross-appealed the ruling 

that Representatives Saine and Williams have 

standing. Plaintiffs contended that all four 

have taxpayer standing. The expenditure of 

taxpayer funds is too attenuated from the injury 

at issue to confer taxpayer standing on any of 

the plaintiffs. However, Representatives Saine 

and Williams had a legally protected interest in 

having the bill read in full at their request, and 

they suffered an injury when their requests were 

denied. Therefore, the district court didn’t err 

by concluding that Representatives Saine and 

Williams have standing.

The judgment was affirmed in part and 

reversed in part, and the case was remanded 

for further proceedings.

November 18, 2021
2021 COA 138. No. 18CA0435. People v. 
McCants. Out-of-Court Photograph Identifica-

tion—Reliability of Police Officer’s Identification.

Two police officers who were on patrol saw 

a man leave a liquor store and get into a vehicle 

with expired tags. They attempted to pull the 

vehicle over, but the driver accelerated away and 

ran a stop sign. Officer M. and his partner, who 

were patrolling nearby, heard of the incident 

through dispatch and drove in the direction of 

the vehicle’s last reported location. They saw the 

vehicle run a stop sign and start driving toward 

them. As the vehicle passed Officer M., he was 

able to see the driver’s face and clothing. He 

followed the vehicle but eventually lost sight of it.

The vehicle was later found in the parking 

lot of an apartment complex. Other officers saw 

mail addressed to defendant in plain view inside 

the vehicle. Officer M.’s partner found a photo 

of defendant in the police database, and Officer 

M. identified him as the vehicle’s driver from 

the photograph. Defendant was arrested about 

four months later. At trial, Officer M. testified 

to his eyewitness identification of defendant. 

Defendant was convicted of vehicular eluding 

and reckless driving. Although the prosecutor 

conceded at sentencing that vehicular eluding 

and reckless driving should merge, the court 

entered both convictions at sentencing.

On appeal, defendant argued the trial 

court erred by refusing to suppress Officer 

M.’s in-court identification of him following 

an unduly suggestive out-of-court photograph 
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identification. When assessing the reliability of 

an out-of-court identification from a photograph, 

courts must analyze whether the photo array 

was impermissibly suggestive. The defendant 

bears the burden of proof on this issue, and if 

it is met, the prosecution must show that the 

identification is nevertheless reliable under 

the totality of the circumstances. Here, the trial 

court erred by concluding that a police officer’s 

out-of-court identification is per se reliable and 

exempt from this analysis. 

Defendant also contended that the trial 

court abused its discretion by admitting other 

acts evidence under CRE 404(b). Here, the trial 

court admitted for identity purposes evidence 

that while defendant was out on bond, he was 

issued a traffic citation while driving the same 

car that eluded officers in this case. The court 

did not abuse its discretion in admitting this 

evidence after properly analyzing it under 

CRE 404(b). 

Defendant further argued that the court 

abused its discretion by refusing his request to 

instruct the jury that police officer testimony 

should be evaluated under the same standard as 

lay witness testimony. However, the instruction 

given tracked the standard credibility instruc-

tion, so the court did not abuse its discretion 

by declining to give an additional instruction 

regarding the credibility of a specific witness.

Lastly, defendant contended, and the People 

conceded, that the trial court erred by failing 

to merge the reckless driving and vehicular 

eluding convictions.

The findings on the suggestiveness of the 

procedure and reliability of Officer M.’s out-

of-court identification were reversed and the 

case was remanded for further proceedings.

2021 COA 139. No. 20CA0224. People v. Re-
strepo. Search and Seizure—Drug Dog Sniff of 

Vehicle—Probable Cause.

Drug task force investigators were following 

a suspected “high level” drug dealer when he 

visited defendant’s house. After the dealer 

drove away, task force members stopped him 

and found firearms and a quarter pound of 

methamphetamine in his vehicle. The dealer 

told officers he had been at defendant’s house 

to sell him methamphetamine as a customer.

Meanwhile, other task force members ob-

served defendant leave the house, and they 

followed him for a couple of hours. They decided 

to make a traffic stop after defendant rolled 

through a stop sign, and they asked a local 

police officer with a canine unit to stop the 

car. During the stop, the officer patted down 

defendant and found $1,200 in his pocket. He 

commanded his dog to perform a drug sniff 

of the vehicle, and the dog alerted. The officer 

then searched the car and found suspected 

methamphetamine and drug paraphernalia 

in a backpack in the backseat.

The district court denied defendant’s motion 

to suppress the evidence found in his backpack, 

finding there was reasonable suspicion for 

a dog sniff and the dog’s alert had provided 

probable cause to search the car. The seized 

contraband was admitted at trial, and defendant 

was convicted of possession of drug parapher-

nalia, possession with intent to manufacture or 

distribute methamphetamine, and possession 

of a controlled substance. 

On appeal, defendant argued that the 

district court reversibly erred by admitting 

the evidence seized from the backpack. The 

Court of Appeals determined that a dog sniff 

from a dog trained to detect marijuana is a 

search under the Colorado Constitution that 

intrudes on a person’s reasonable expectation 

of privacy in lawful activity. Accordingly, there 

must be probable cause to believe a vehicle 

contains illegal narcotics under state law before 

deploying a drug detection dog trained to alert to 

marijuana. Here, probable cause was lacking, so 

the search results should have been suppressed 

and the district court erred. 

The judgment was reversed and the case 

was remanded for further proceedings.

2021 COA 140. No. 20CA0954. Bradley v. 
School District No. 1. Colorado Governmental 

Immunity Act—Notice of Claim.

Bradley was injured when she slipped and 

fell on an icy stairway at an elementary school. 

A claims adjuster ultimately determined that 

the school was not at fault but would provide a 

discretionary no-fault $1,000 payment for her 

medical expenses. Bradley’s attorney later sent a 

letter to the interim school superintendent titled 
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“Notice pursuant to C.R.S. section 24-10-109 

on behalf of Lisa Bradley.” The letter provided 

Bradley’s name and address; referred to her 

as “Claimant”; identified the date, time, and 

location of the accident; and described the 

factual and legal bases of the claim. Bradley 

subsequently filed a premises liability lawsuit 

against the school district. The school district 

moved to dismiss the complaint for lack of 

subject matter jurisdiction, and the district 

court denied the motion.

On appeal, the school district argued that 

the district court erred by denying its motion 

because the attorney’s letter did not include 

an explicit request for monetary damages and 

therefore did not qualify as “written notice” 

under the Colorado Governmental Immunity 

Act (CGIA). The CGIA requires a person seeking 

to assert a tort claim against a public entity to 

file a written notice of claim within 182 days of 

discovering the injury. The Court of Appeals 

determined that no particular words must 

be recited to strictly comply with the written 

notice requirement; a document constitutes 

written notice of a claim under the CGIA when 

it reasonably and objectively can be inferred 

from the document as a whole that the claimant 

is claiming monetary damages. Here, Bradley’s 

notice clearly asserted such a claim.

The order was affirmed.

2021 COA 141. No. 20CA1104. In re Mar-
riage of Evans. Post-Dissolution Disposition of 

Property—Omitted or Misstated Asset—Child 

Support—Security for Child Support—Attorney 

Fees.

The district court approved the parties’ 

separation agreement and parenting plan, which 

resolved all issues concerning property division, 

parenting time, child support, maintenance, 

and attorney fees, and entered a dissolution 

decree. Wife later sought to modify husband’s 

$534 monthly child support obligation based 

on her anticipated employment and belief 

that husband had more income than he had 

originally disclosed. Through discovery, wife 

learned that husband had failed to disclose his 

100% ownership interest in Premier Earthworks 

& Infrastructure, Inc. (PEI) during the dissolution 

proceedings. Wife asked the court to reopen the 

property division and allocate the PEI ownership 

as a marital asset.

A magistrate awarded wife $1,168,639 as 

her share of husband’s PEI ownership interest 

and ordered husband to provide security to 

insure payment. The magistrate also increased 

husband’s monthly child support obligation 

to $12,000 and ordered him to pay $62,691.75 

of wife’s attorney and expert witness fees. A 

district court judge upheld the child support 
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and attorney fees orders but rejected the al-

location of PEI ownership and remanded for 

further findings regarding the CRS § 14-10-113 

factors. The magistrate made such findings and 

reaffirmed the PEI allocation, and the judge 

adopted the magistrate’s order. 

Husband contended on appeal that wife 

waived her right to invoke CRCP 16.2(e)(10) and 

allocate PEI ownership when she entered into 

the separation agreement. However, husband did 

not dispute that he knew about PEI’s existence 

during the dissolution proceedings but did not 

inform wife about PEI or disclose any documents 

relevant to its existence or valuation. Therefore, 

husband did not provide a full disclosure of PEI 

as contemplated by the settlement agreement 

and as required by CRCP 16.2. Accordingly, the 

separation agreement is null and void as to PEI 

and the court had jurisdiction to divide the asset. 

Husband also argued that the magistrate 

erred when she reopened the property division 

under CRCP 16.2(e)(10) and allocated the 

ownership interest in PEI between the parties 

after finding that a third party, not husband, 

owned PEI. Here, the magistrate acted within 

her discretion to resolve conflicting evidence 

and her findings were supported by the record. 

Further, husband’s failure to disclose the ex-

istence of a marital asset violated CRCP 16.2 

and entitled wife to seek relief under the rule, 

so the magistrate did not err.

Husband further contended that the mag-

istrate did not consider any of the CRS § 14-

10-113 factors when allocating PEI. The Court 

of Appeals determined that (1) CRCP 16.2(e)

(10) does not require a complete reallocation 

of the marital estate; (2) the CRS § 14-10-113 

factors are relevant, and the court must value 

the previously misstated or omitted asset as of 

the date of the decree or as of the date of the 

hearing on the disposition of property if such 

hearing precedes the date of the decree; and 

(3) a CRCP 16.2(e)(10) allocation considers the 

parties’ current economic circumstances. Here, 

the magistrate followed these considerations 

and did not err in allocating PEI.

Husband also argued that the magistrate 

made no findings to support the $12,000 monthly 

child support order. Where the parties’ combined 

gross income exceeds the uppermost level of 

the child support guidelines, the court must use 

its discretion and consider all relevant factors, 

including those listed in CRS § 4-10-115(2)(b). 

However, the magistrate here did not explain 

the basis for the monthly child support figure.

 Husband further argued that the magistrate 

abused her discretion when she ordered him to 

provide security to ensure the enforcement of her 

orders. Here, the magistrate ordered husband 

to pay wife’s share of the PEI value at the rate of 

a minimum of $50,000 per month until paid in 

full and ordered that his payments toward the 

obligation would create a lien against all other 

assets in husband’s name. However, this order 

was unsupported by sufficient factual findings, 

so the magistrate abused her discretion.

Lastly, husband argued that the magistrate 

did not make sufficient findings to support 

the order for him to pay wife attorney and 

expert fees. However, the record showed that 

husband’s monthly income was over 114 times 

wife’s and supported the conclusion that he 

had the greater ability to pay. In addition, had 

husband disclosed PEI during the dissolution 

proceedings, these supplemental proceedings 

would not have been necessary. Accordingly, 

there was no abuse of discretion.

The parts of the order modifying child sup-

port and imposing security were reversed and 

the case was remanded for further findings on 

those issues. Pending the entry of new orders, 

the existing child support and security orders 

will remain in place. The order was affirmed in 

all other respects.

November 24, 2021
2021 COA 142. No. 20CA0649. Wesley v. 
Newland. Civil Procedure—Joinder—Joint 

and Several Liability—Attorney Fees—Former 

Attorney.

This appeal arose out of a tort action in 

which the district court granted defendant’s 

motion to dismiss for failure to prosecute. 

Defendant sought attorney fees under the 

frivolous and groundless litigation statute 

against both plaintiff and Johnson, her former 

lawyer who had withdrawn from representing 

her. The district court awarded fees and costs 

against plaintiff but denied defendant’s request 

to join Johnson.

Defendant argued on appeal that the district 

court erred in concluding that the Colorado 

Rules of Civil Procedure did not authorize 

joinder of Johnson. Former counsel may be 

joined for the purpose of a postjudgment motion 

seeking attorney fees under CRS § 13-17-102 

and may be liable for the same debt or conduct 

that is already before the court. Therefore, the 

district court misapplied the law and abused 

its discretion.

Defendant also contended that the district 

court erred by granting her attorney fees motion 

only against plaintiff and not against Johnson. 

When a court orders attorney fees under CRS 

§ 13-17-102, it must consider allocating fees 

among the offending attorneys and parties, joint-

ly or severally, as it deems just in its discretion. 

The court must also make sufficient findings to 

allow meaningful appellate review. Here, the 

district court abused its discretion by failing 

to comply with the statutory mandate and not 

making sufficient findings regarding allocation.

The costs order was affirmed. The order 

denying joinder of Johnson was reversed and the 

case was remanded for further proceedings. 

These summaries of published Court of 
Appeals opinions are written by licensed 
attorneys Teresa Wilkins (Englewood) 
and Paul Sachs (Steamboat Springs). 
They are provided as a service by the 
CBA and are not the official language 
of the Court; the CBA cannot guarantee 
their accuracy or completeness. The 
full opinions, the lists of opinions not 
selected for official publication, the 
petitions for rehearing, and the modified 
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website and on the Colorado Judicial 
Branch website.
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November 1, 2021
2021 CO 73. No. 21SA208. In re Colorado 
Independent Congressional Redistricting 
Commission. Congressional Redistricting—

Constitutional Interpretation—Voting Rights 

Act—Dilution of Electoral Influence. 

The Supreme Court reviewed the Colora-

do Independent Congressional Redistricting 

Commission’s final congressional redistricting 

plan pursuant to the Court’s obligation under 

Colo. Const. art. V, § 44.5. The Court concluded 

that Colo. Const. art. V, § 44.3(4)(b), which 

prohibits the Commission from adopting a plan 

that dilutes the impact of a racial or language 

minority group’s electoral influence, does no 

more than incorporate into state law existing 

protections against minority vote dilution 

provided by section 2 of the Voting Rights Act, 

52 USC § 10301, as expressed in US Supreme 

Court case law at the time Colo. Const. art. V, 

§ 44.3(4)(b) was enacted. 

The Court held that the Commission did not 

abuse its discretion in applying the substantive 

criteria set forth in Colo. Const. art. V, § 44.3 in 

adopting the plan. The Court therefore approved 

the plan and ordered the Commission to file 

the plan with the Colorado Secretary of State 

no later than December 15, 2021, as required 

by Colo. Const. art. V, § 44.5(5).

November 8, 2021
2021 CO 74. No. 20SC491. People v. Roddy. 
Restitution—Statutory Interpretation—Proce-

dural Deadlines—Plea Agreements.

In this case, the Supreme Court addressed 

whether the 91-day time limit in CRS § 18-1.3-

603(1)(b) applies to the prosecution’s determi-

nation of proposed restitution or to the court’s 

entry of the restitution order. Applying People 

v. Weeks, 2021 CO 75, _ P.3d __, announced the 

same day, the Court concluded that the 91-day 

deadline applies to the court’s order regarding 

the restitution amount. Here, the district court’s 

order exceeded that 91-day period and was 

untimely. Although the restitution statute 

also permits a court to extend the deadline for 

good cause, the adequacy of the district court’s 

good-cause finding is not before the Court, so 

the case was remanded to the Court of Appeals 

on that issue for application of Weeks. 

If that finding is deemed adequate on 

remand, the district court must address the 

permissible scope of restitution. Therefore, the 

Court further held that, absent an agreement 

between the defendant and the prosecution at 

the time the plea is entered, a sentencing court 

may not impose restitution for pecuniary losses 

proximately caused by conduct exclusively 

related to dismissed charges. 

Accordingly, the Court of Appeals’ judgment 

was vacated and the case was remanded for 

further proceedings consistent with this opinion.

2021 CO 75. No. 20SC340. People v. Weeks. 
Restitution—CRS § 18-1.3-603—Statutory Inter-

pretation—Procedural Deadlines—“Good Cause” 

to Extend Trial Court’s Deadline—“Extenuating 

Circumstances” to Extend Prosecution’s Deadline.

The Supreme Court interpreted the restitu-

tion statute, CRS § 18-1.3-603, and concluded 

that the deadline in subsection (l)(b) refers to 

the trial court’s determination of the restitution 

amount the defendant must pay, not to the 

prosecution’s determination of the proposed 

amount of restitution. This deadline may be 

extended only if, before the deadline expires, the 

court expressly finds good cause for doing so. 

The prosecution is subject to a statutory 

deadline as well. Under subsection (2), it must 

file the “information” in support of a motion 

for restitution (i.e., the amount of the proposed 

restitution) before the judgment of conviction 

Summaries of Published Opinions

or, if that information isn’t yet available, no later 

than 91 days after the judgment of conviction. 

The court may extend this deadline only if, before 

the deadline expires, it expressly finds that there 

are extenuating circumstances affecting the 

prosecution’s ability to determine the proposed 

amount of restitution. 

It follows that neither a request for more 

time to determine the proposed amount of 

restitution nor an order granting such a request 

justifies extending the prosecution’s deadline 

in subsection (2) or the court’s deadline in 

subsection (1)(b). Rather, each deadline requires 

an express finding—one relating to extenuating 

circumstances affecting the prosecution’s 

ability to determine the proposed amount of 

restitution and the other relating to good cause 

for extending the court’s deadline to determine 

the amount of restitution the defendant must 

pay. It also follows that neither a belated request 

for more time to determine the proposed 

restitution amount nor an order granting such a 

request may act as a defibrillator to resuscitate 

an expired deadline. 

At a sentencing hearing, a trial court must 

be mindful that it must enter one or more of 

the four types of restitution orders listed in 

subsection (1). Reserving the issue of restitution 

in its entirety until a later date isn’t one of 

them. Nowhere does the restitution statute 

permit the prosecution to ask that the issue of 

restitution (not just the restitution amount) 

remain open for any period of time after the 

judgment of conviction enters. Nor does any 

part of subsection (1) authorize the court to 

address the restitution issue in a judgment of 

conviction by entering an order deferring that 

issue in its entirety. Subsection (1)(b) allows the 

court to shelve the determination of the amount 

of restitution after entering a preliminary order 

requiring restitution. 
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Here, the trial court determined the amount 

of restitution almost a year after the judgment of 

conviction and long after the 91-day deadline in 

subsection (1)(b) expired. And it did so without 

making an express and timely finding of good 

cause for extending that deadline. Neither the 

prosecutor’s request to have the restitution 

issue (in its entirety) remain open for 91 days 

nor the court’s decision to grant that request 

could justify extending the court’s deadline 

to determine the restitution amount under 

subsection (1)(b). Accordingly, the Court of 

Appeals correctly concluded that by the time the 

trial court ordered defendant to pay restitution, 

it lacked authority to do so. 

Because the Court of Appeals read CRS § 

18-1.3-603 in general harmony with the Su-

preme Court’s interpretation, the judgment was 

affirmed. The matter was remanded for further 

proceedings consistent with this opinion.

November 15, 2021
2021 CO 76. No. 21SA305. In re Colorado Inde-
pendent Legislative Redistricting Commission. 
Legislative Redistricting—Voting Rights Act—

Preservation of Political Subdivisions—Equal 

Protection—Dilution of Electoral Influence.

In this original proceeding filed pursuant to 

Colo. Const. art. V, § 48.3, the Supreme Court 

reviewed the final legislative redistricting plans 

for the Colorado Senate and the Colorado 

House of Representatives (Plans) adopted and 

submitted to the Court by the Colorado Inde-

pendent Legislative Redistricting Commission 

(Commission). 

The Court concluded that the Commission 

did not abuse its discretion in applying the 

criteria set forth in Colo. Const. art. V, § 48.1 in 

adopting the Plans. The Court thus approved 

the Plans and ordered the Commission to file 

them with the Colorado Secretary of State no 

later than December 29, 2021, as required by 

Colo. Const. art. V, § 48.3(5).

2021 CO 77. No. 20SA278. Glover v. Serratoga 
Falls LLC. Water Court—Subject Matter Jurisdic-

tion—Ditch Easement Alteration—Attorney Fees. 

On appeal, plaintiffs argued that the water 

court, which they vigorously asserted did have 

jurisdiction throughout the proceedings at the 

trial level, actually did not have jurisdiction. They 

further argued that the court made numerous 

errors on the merits of the case. And finally, they 

contested the court’s award of attorney fees.

Reviewing these arguments, the Supreme 

Court concluded that (1) the water court had 

proper subject matter jurisdiction because water 

matters were presented in the complaint, (2) 

the non-water matters were sufficiently related 

to those water matters to warrant ancillary 

jurisdiction, and (3) the circumstances of this 

dispute did not require publication of a resume 

notice. Further, the Court found no abuse of 

discretion in the water court’s rulings on the 

merits, including the attorney fees award. The 

Court also awarded appellate attorney fees for 

certain arguments pressed on appeal. 

Accordingly, the Court affirmed the water 

court’s order and remanded the case for further 

findings on the attorney fees awards. 
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Stephen G. Masciocchi
(303) 295-8000, smasciocchi@hollandhart.com

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(303) 443-6800, kkinnear@pbblaw.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

Kathryn A. Starnella
(303) 830-1212, kstarnella@warllc.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Michelle Penn
(303) 871-6827, mpenn@law.du.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

John Campbell
(303) 871-6461, jcampbell@law.du.edu

PROFILES IN SUCCESS

Kathleen Hearn Croshal
(719) 671-6822, kcroshal@msn.com

Paul Hurcomb
(719) 634-5700, pwh@sparkswillson.com

TECHNOLOGY IN THE LAW PRACTICE

Joel M. Jacobson
(303) 800-9120, joel@rubiconlaw.com

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
(303) 773-8100, clittle@montgomerylittle.com



We welcome photos of 
Colorado landscapes, buildings, 
landmarks, and animals, as well as 
photographs of original artwork. 
People may be in the photo, but 
they should not be identifiable.  

Send original, high-resolution 
jpeg files to Kate Schuster 
at kschuster@cobar.org. 
Only photographs taken by 
active or retired CBA members, 
Colorado law students, or law-
related administrative staff will 
be considered.

Colorado Lawyer would like to consider 
your photograph for its cover.

Unleash your  
inner photographer.
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The CBA has partnered with Affinity Consulting Group 
to bring you a year-round portal offering:

Monthly webinars  |  Technology tutorials and resources
Checklists, tech reviews and recommendations

Ability to ask questions via cba community  |  Plus a whole lot more

Visit cobar.org/mgmthq

I’m looking 
for more

online CLEs

Give me new tactics 
and strategies on 

building my 
client base

Help me 
keep up with

technology



Hometown: 
Youngstown, Ohio

Law School:  
Case Western Reserve     
University School of Law

Lives in:  
Denver

Works at:  
Middle Path Mediation, LLC 

Practice Area(s):  
Mediation, Alternative 
Dispute Resolution,
Indigent Criminal Defense, 
Restorative Justice

CBA Member Since:  
2016

PROFILE

Melora Bentz
Melora Bentz is a mediator, employee relations consultant, and restorative 
justice facilitator with a focus on solving problems via creative collaboration. 
She has 20 years’ experience as an attorney with a passion for social justice.

What do you like best about your practice 
area?
I appreciate the mediators’ mindset of “Can I help 

these opposing parties to better communicate 

and effectively express what they need?” It sounds 

simple, but it requires juggling many moving parts, 

like the nature of the conflict; the parties’ individ-

ual life experiences, personalities, and emotional 

intelligence; and their abilities to compromise and 

distinguish their positions from their interests.

What organizations are you involved in?
I serve on the board of directors for Colorado 

Humanities, a nonprofit that seeks to inspire Colo-

radans to explore ideas and appreciate our diverse 

cultural heritage through programs that promote 

community connections, create dialogue, and foster 

an appreciation for the humanities. I’m chair of 

the CBA ADR Section’s EDI Committee. I provide 

employee relations consulting for the Democratic 

National Committee and conduct contract criminal 

defense work for the Office of Alternate Defense 

Counsel. And I’m a mediator for Court Mediation 

Services and a restorative justice facilitator for the 

Conflict Center.

How do you like to spend your free time?
One thing I love about Coloradans is that we do 

not let the weather hold us back from getting 

outdoors. I like to hike, bike, ski, garden, practice 

yoga, meditate, read, write, play guitar, love on 

animals, and get out into nature. 

Last movie you watched:
I recently watched My Octopus Teacher. It’s a docu-

mentary by filmmaker Craig Foster that beautifully 

captures the unusual friendship he develops with 

an octopus living in the South African kelp forest. 

I highly recommend it. 

Favorite spot in Colorado:
One of my favorite spots is the Great Sand Dunes 

National Park in Southern Colorado. It’s an oth-

er-worldly place offering beautiful vistas from 

the dunes, soft sand between your toes, sledding 

or “moon-hopping” down the dunes, and a cool 

foot bath in Medano Creek (if you’re there at the 

right time).

What’s your favorite thing to cook?
Lately my favorite dish to make is caçio é pepe. 

It’s a rich, delicious Italian dish made with very 

few ingredients—pasta, pepper, pecorino cheese, 

butter, and salt.

 

What is your dream career?
I still dream about writing a novel and traveling 

the world. 

If I had a dime for every time I heard 
(blank), I’d be a rich person.
“Where are you from?”

Why are you a dues-paying member of 
the CBA?
The CBA offers an impressive array of learning 

and networking opportunities. In the past year I’ve 

taken better advantage of these than ever before. 

I still have one year before my CLE credits are due 

to be reported, and I’ve already fulfilled them all. 

The ability to attend virtual CLE presentations on 

the most relevant, current topics is a great benefit. 

And I’ve enjoyed professional networking this past 

year, conveniently and safely from my home. I’m 

grateful to the CBA for offering us a wide variety 

of opportunities to connect with fellow members 

in a way that allows us to stay safely engaged in 

Colorado’s legal community. 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? 
Email Susie Klein at sklein@
cobar.org for a questionnaire. 
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ATTENTION CBA MEMBERS

Exploring options for a PRIVATE OFFICE 
for your practice? 

Look no further... ONE MONTH FREE  

Join us at any of our 15 locations. 
One membership provides you with access to all 15 locations! 

Aurora - Southlands  
6105 S. Main St., Suite 200

Boulder  
4845 Pearl Circle, Suite 101

Broomfield
11001 W. 120th Ave., Suite 400

Cherry Creek Denver 
501 S. Cherry St., 11th Floor 

Colorado Springs
7222 Commerce Ctr Dr., Suite 220

Downtown Denver 
1624 Market St., Suite 202

Fort Collins
2580 E. Harmony Rd., Suite 201

Golden
14143 Denver W Pkwy, Suite 100

DTC Greenwood Village
7350 E. Progress Pl., Suite 100

Belmar Lakewood
355 S. Teller St., Suite 200

Li�leton  
4 W. Dry Creek Cir., Suite 100

Park Meadows Lone Tree
9233 Park Meadows Drive

Longmont
1079 S. Hover St., Suite 200

Louisville
357 S. McCaslin Blvd., Suite 200 

Northglenn 
11990 Grant St., Suite 550

877-475-6300 | OfficeEvolution.com/CBA




