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This article discusses the history and current state of the Batson v. Kentucky

test for assessing purposeful discrimination in peremptory challenges.

ver 35 years ago in Batson v. Ken-

tucky, the US Supreme Court held

that purposeful racial discrimina-

tion during jury selection violates
a defendant’s right to equal protection, and
it set forth a test for assessing such discrim-
ination.! This article takes a closer look at
Batson’s purpose, the logistics of its application,
some of its flaws, and other evolving tests
for determining whether a party engaged
in purposeful discrimination when using a
peremptory challenge.

Batson’s Framework and Purpose

The Batson Court established a three-step
framework for determining whether a party
engaged in purposeful discrimination by
using a peremptory challenge to excuse a
member of a protected group from a jury.?
The Court intended this test to be easier to
satisfy than its predecessor test, enunciated
in Swain v. Alabama, under which defendants
had a “crippling burden” to show evidence of
systemic or repeated exclusion of minority
jurors.?

During the first step, the defendant (or
the party raising the Batson objection;* for
ease of reference, this article refers to the
defendant as the party raising the challenge)
must establish a prima facie case of purposeful
discrimination. “The prima facie standard is
not a high one.”® The defendant meets this
burden by showing that the prosecution struck
amember of a protected group from the jury
and the totality of relevant facts gives rise to an
inference of discrimination.® At the first step,
the defendant need not prove discrimination
by a preponderance of the evidence but may
rely on the undisputed fact that peremptory
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challenges “permit those to discriminate
who are of a mind to discriminate.”” Further,
the defendant need not show a pattern of
discrimination, though such evidence would
be relevant; rather, the prosecution’s actions
against a single juror can satisfy Batson.?

Second, the prosecution must provide
a facially valid, race-neutral reason for the
strike.’ The explanation need not rise to the
level justifying an exercise of a challenge for
cause, but the prosecution cannot satisfy step
two by merely denying a discriminatory motive
or by pointing to other jurors of color whom
the prosecution did not strike.'® And the court
may not fulfill the prosecution’s obligation
by sua sponte offering its own reasons for
striking a juror."" After the prosecution offers
its race-neutral reasons, the defendant must
have the opportunity to rebut the explanation.'

Lastly, the court must assess the persua-
siveness of the prosecutor’s justification for the
peremptory strike in light of all the evidence
and determine whether the defense estab-
lished by a preponderance of the evidence
that the prosecution excluded a prospective
juror because of race or another protected
class membership.*?

The Batson Court focused on protecting the
defendant’s equal protection rights in light of
the prosecution’s actions in that case. But the
Court noted other broader, relevant interests:
“In view of the heterogeneous population of
our Nation, public respect for our criminal
justice system and the rule of law will be
strengthened if we ensure that no citizen
is disqualified from jury service because of
his race.”'* Subsequently, the Court explic-
itly expanded Batson’s purpose to include
protecting excluded jurors’ rights and the
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integrity of the entire system." And the Court
hasrepeatedly emphasized the importance of
jury service to democracy, stating that “with
the exception of voting, for most citizens the
honor and privilege of jury duty is their most
significant opportunity to participate in the
democratic process.”'®

Batson Expands and
Colorado Follows Suit
In the years following Batson, the US Supreme
Court expanded the doctrine by removing the
requirement for shared racial identity between
the defendant and the excluded juror,'” extend-
ing the doctrine to civil trials and to defense
counsel in criminal trials,'® and including
gender as a protected classification or group.®
In addition to these safeguards, Colorado
jurors are further protected by CRS § 13-71-
104(3)(a), which provides: “No person shall
be exempted or excluded from serving as a
trial or grand juror because of race, color,
religion, sex, sexual orientation, marital status,
national origin, ancestry, economic status, or
occupation.” Batson’s three-step framework is
also the governing test applicable to alleged
violations of this statute or when evaluating
a juror’s exclusion from service based on a
protected status recognized only in the Colorado
statute.?

Satisfying Batson in Real Time

“The Batson framework is designed to produce
actual answers to suspicions and inferences
that discrimination may have infected the jury
selection process.”” But how does it operate in
real time? How do parties meet their burden?
And does the framework achieve the desired
end?

Before a party raises a Batson objection or
challenge, the party must be aware of which
jurors are included in protected groups. This
may not be obvious, so it may make sense to
solicit information about prospective jurors’
identities in jury questionnaires.

After the prosecution strikes a protected
prospective juror, the defendant must raise
Batson and point to any relevant circumstances
that support the minimal prima facie showing
at the first step, which may include:
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= howmany other members of the protected

class exist in the panel;

= whether the prosecution has challenged

other prospective jurors in protected
classes, and if so, what percentage was
removed;*

= how much time the prosecution spent

questioning the challenged juror;*

= whether the juror answered appropri-

ately;*

= whether the prosecution acted differently

toward jurors in protected groups or made
any race-related comments;* and

= the presumption established in Batson

that peremptory challenges allow for
discrimination.*
At this step, numbers and names may be import-
ant; to preserve an adequate record for appeal,
defense counsel should endeavor to include
information regarding the race, ethnicity, and/
or gender of any relevant prospective jurors.

At the second step, the prosecution must
offer a race-neutral justification for the strike,
which has to be “based on something other than
the race of the juror”* Thus, the prosecution
cannot rely on justifications that implicitly
involve the juror’s race or protected status
or any assumptions about race or protected
status, including race-related code words or
proxies for race.?® For example, the Colorado
Supreme Court recently held that the prosecu-
tion failed to meet its burden where it offered
several justifications for striking a Hispanic
juror, including that he rated the legal system
poorly, he experienced racial-profiling, and
they feared he would “steer the jury” toward a
“race-based reason” why the defendant (also
“a Latino male”) was charged.?” The Court
reasoned that because part of the prosecution’s
rationale was “overtly race-based,” it had not
satisfied Batson’s second step.*

After the prosecution offers its justifications,
the defense must be allowed to present rebuttal
evidence. At this point, the defense should try
to point to evidence that challenges the validity
of the prosecution’s asserted justification. For
example, evidence of pretext or discriminatory
intent may be shown where the prosecution

= did not question the juror about any of

the prosecution’s purported concerns,®!



= allowed similarly situated non-minority

juror(s) to remain,*

= misstated the record,® or

= offered shifting explanations for the

prosecution’s actions.*

This evidence can be challenging to gather
on the fly, so to prepare a well-founded rebuttal
argument, the defense should consider asking
for a recess to review jury questionnaires and
notes. Itis also a good idea to ask for a real-time
transcript, if available.

At the third step, the court faces the difficult
job of assessing all the direct and circumstantial
evidence bearing on intent and determining

whether race or another protected status was a
substantial motivating factor in the strike.* This
requires the court to scrutinize and make find-
ings regarding the plausibility of the prosecutor’s
proffered rationales, the prosecutor’s demeanor,
and the juror’s demeanor (if the prosecutor
relied on demeanor-based rationales).*
Counsel should make sure that the court
does not excuse the juror until the court has
completed all steps of the Batson analysis.

Does Batson Work?
Over the years, scholars, practitioners, and
judges have criticized Batson as being ineffectual
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for several reasons.” First, a party can offer
any number of generic or demeanor-based
rationales for a strike at the second step, and such
rationales will likely be sufficient to overcome
the Batson challenge.*

Second, the ultimate finding of purposeful
discrimination is difficult to establish, and the
reality is a trial judge may feel uncomfortable
finding that the prosecutor (who may be a

frequent colleague) intentionally excluded a
juror based on race or other protected status.*
In Peoplev. Ojeda, the Colorado Supreme Court
recognized this reality and sought to clarify
the “mistaken assumption” that a successful
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Batson challenge amounts to “a declaration
that the proponent of the strike” is a “racist”
and “also aliar”*’ The Court emphasized that
sustaining a Batson challenge should not be
viewed as a moral referendum on the party
striking the juror.*!

Finally, commentators argue that in target-
ing only explicit or intentional racism, Batson
fails to acknowledge how racism operates in
implicit and unconscious ways.** In his con-
currence to Batson, written decades before the
concept of implicit bias was widely accepted,
Justice Marshall recognized:

A prosecutor’s own conscious or unconscious
racism may lead him easily to the conclusion
that a prospective black juror is ‘sullen, or
‘distant, a characterization that would not
have come to his mind if a white juror had
acted identically. A judge’s own conscious or
unconscious racism may lead him to accept
such an explanation as well supported.*

Justice Marshall cautioned that the Bat-
son framework might only provide illusory
protections and would not end “the racial
discrimination that peremptories injectinto the
jury-selection process.”* Some commentators
and courts have affirmed the continuing validity
of these concerns.”

However, at least one commentator has
argued that Batson remains a “meaningful
doctrine for fighting discrimination in the
jury-selection process and in the criminal justice
system more generally.”*®

New Tests on the Horizon
Inlight of the above critiques and growing evi-
dence regarding implicit bias, some jurisdictions
have begun rethinking and tailoring their Batson
analyses."” Most radically, in 2018, Washington
passed General Rule 37, which replaced Batson'’s
third step with an objective test.*®

The Washington rule provides that if “an
objective observer” who is “aware that implicit,
institutional, and unconscious biases, in addition
to purposeful discrimination, have resulted in
the unfair exclusion of potential jurors” and
“could view race or ethnicity as a factor,” the
court mustdeny the peremptory strike.* The rule
also specifies relevant circumstances that the
court should consider in its determination and

lists rationales that are presumptively invalid,
such as expressing distrust in law enforcement,
having prior contact with law enforcement, living
in high-crime neighborhoods, having children
outside marriage, receiving state benefits, and
notbeing a native English speaker.* Finally, the
rule provides special notice requirements if a
partyintends torely on certain demeanor-based
rationales that “have historically been associated
with improper discrimination in jury selection,”
including “allegations that the prospective juror
was sleeping, inattentive, or staring or failing
to make eye contact; exhibited a problematic
attitude, body language, or demeanor; or pro-
vided unintelligent or confused answers.”*

Colorado’s Criminal Rules Committee re-
cently debated making similar changes to Crim.
P.24(d). In January 2021, the Rules Committee
voted on the proposal, and after it passed 7-5,
the Committee sent the recommended rule
change to the Colorado Supreme Court. The
Court declined to accept the recommendation
based on the lack of consensus.?? Thus, Batson
remains our governing test.

Conclusion

The Batson framework remains the standard
in Colorado for determining whether a party
engaged in purposeful discrimination by using
aperemptory challenge to excuse a member of
aprotected group from a jury. But practitioners
should be aware of new tests for addressing
such peremptory challenges that are developing
nationwide. Change in this area may yet arrive
in Colorado. @

Lynn Noesner is a lead deputy state
public defender in the Colorado State
Public Defender’s Appellate Division—
lynn.noesner@coloradodefenders.us.
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