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T
ransactionalism is a philosophy that 

supposes that everything is interrelat-

ed—you give, you receive. You trade 

time for money, money for food, 

and food for energy. Quid pro quo. Subject and 

object are inseparable. The theory also teaches 

that we are products of our experience, and each 

transaction leads to transformation and growth.

As a part-time follower of transactionalism, I 

believe that success in the legal profession is not 

solely dependent on one’s ability to out-strategize 

or outmaneuver your opponent. Rather, success 

comes from the ability to recognize the value of 

each transaction and the relationships each trans-

action forms. I directly relate my own personal 

success to the interactions and transactions I’ve 

been a part of. But this wasn’t always the case.

My Misguided Youth 
When I was younger, I thought I would be 

successful as a lawyer because everything is a 

debate, and I am notoriously stubborn. I often 

did what I wanted because I was determined 

to set the rules. In kindergarten, when the 

teacher told me to color the picture red, I used 

green. “You can’t be the captain of the debate 

team and a cheerleader”—says who? “Eighteen 

credit hours and three jobs is unsustainable,” 

they said. Hold my beer. No one could tell me 

who to be or how to act. The foreseeable but 

unfortunate consequence of this attitude was 

to push people away. I wasn’t very popular. 

But I didn’t care. I didn’t need them to be 

successful. Or so I thought. Life gets harder 

and more complicated the longer you live.

It was during law school that I first learned 

the value of relationships. I struggled. I had 

no clue what an “outline” was or how to study 

for a law school exam. My BA in international 

studies/philosophy hadn’t prepared me for the 

unique structure of law school. I mean, as a 

philosophy major, I was thrilled to hear that the 

Socratic method would dominate the process, 

WELCOME   |    PRESIDENT’S MESSAGE

Transactionalism
Philosophical Musings of Legal Success

BY  JOI  K US H
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but learning through the Socratic method is far 

less fun than learning about Socrates and his 

methods. I digress. After almost failing out of 

law school my first semester, I did something 

I never thought I would do—I asked for help. 

I reached out to upperclassmen and started 

hanging out with the older, wiser crowd. To 

gain their acceptance, I became a “yes man.” 

If they needed something done, I would do it. 

In return, they shared their secrets. 

Overnight, I was drowning in various tips 

and outlines that allowed me to finally succeed. 

Despite my less than spectacular grades, my 

relationships led me to be perceived as a 

leader and a top student. No, I didn’t graduate 

anywhere near the top of my class, but I didn’t 

flunk out either. 

Starting Over Yet Again 
The value of relationship building was even 

more apparent after law school. It was 2011, 

the depth of the Great Recession. I had no job, 

no prospects, and no leads. Worse, I went to 

law school in New York and had no connection 

to the legal community in my home state of 

Colorado. After applying for every job I could 

possibly find, including non-legal positions, I 

was ready to give up. But my stubborn nature 

wouldn’t allow me to quit, so I got dressed up 

as if I was going to a job interview, printed out 

my résumé, and drove to the closest country 

club. I marched right up to the kitchen door, 

knocked on it, and asked for a job. Despite 

being somewhat overqualified, I was hired 

immediately. I, a newly admitted New York 

attorney, became a fine dining server. 

While working as a server at a local country 

club was not on the top on my to-do list after 

law school, I hoped and assumed I would 

be introduced to the movers-and-shakers of 

Colorado Springs and, perhaps, I would be 

able to establish relationships that would lead 

to a legal job. I assumed wrong. Rather, my 

first job as an attorney would come from an 

equally unlikely place, a chance encounter at 

a different restaurant on a date with the man 

who would become my husband. 

My future spouse was, and is, a chef, and 

he knew the chef of the restaurant we dined 

at. That chef introduced us to the owner of the 

restaurant. In my typical fashion I was unim-

pressed by his presumed importance, so much 

so that I questioned many of his restaurant’s 

design decisions to his face in front of a small 

crowd. Well, to my good fortune, it turned out 

that in addition to owning restaurants he was 

also an attorney of some fame, and my boldness 

had caught his attention. Next thing I knew I 

was passing the California bar exam and neck 

deep in a massive wrongful death case that 

shall go unnamed.

The Transactions That Bind
The point, if there is one, is that it wasn’t my 

law school or my grades or even my skills as 

a fine dining server that led to my success. It 

was my human connections, the everyday 

transactions of helping others or asking for help. 

Each one was a building block to a successful 

(and hopefully long) legal career.

I continue to connect, both with the legal 

and broader community. I never shy away from 

stepping up and have and will always say yes. 

With the relationships I have established over 

the years, I have built a successful practice and 

a fulfilling career. My transactions have made 

me who I am today. 

We are the product of our experiences 

and have so much to learn as we grow. As we 

continue to adapt and evolve, we can never 

stop growing. So cherish each transaction—you 

never know what might come from your next 

one.  

While working as a server at a local country club was not 
on the top on my to-do list after law school, I hoped and 

assumed I would be introduced to the movers-and-shakers of 
Colorado Springs and, perhaps, I would be able to establish 

relationships that would lead to a legal job. I assumed wrong.
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T
his month’s Seven Questions features 

interviews with a court of appeals 

judge, two district court judges, and a 

county court judge. Because we have 

lost so many opportunities over the past two 

years to get to know each other (or at least to do 

so in person), my hope is to give you a chance to 

“meet” some of our newest judges and to get to 

know a little bit about each of them. 

I extend my thanks to the judges whom I 

have interviewed to date. I know they are all very 

busy, so I particularly appreciate their taking the 

time to answer my questions!

Neeti V. Pawar
The Honorable Neeti V. 

Pawar was appointed to 

the Colorado Court of 

Appeals in March 2019. 

Before her appointment, 

Judge Pawar ran a solo 

practice for 12 years, 

and before that she was 

a partner with a small boutique law firm. In 

her private practice, Judge Pawar practiced in 

the areas of family law, employment law, and 

criminal defense. She also served as a mediator 

for over a decade. Early in her career, Judge 

Pawar worked as a public defender for the City 

of Denver. She is the founding president of the 

South Asian Bar Association of Colorado, a past 

president of the Asian Pacific American Bar 

Association of Colorado, and the 2018 recipient 

of APABA-Colorado’s Minoru Yasui Community 

Service Award. Judge Pawar is the first South 

Asian American judge appointed in the state 

of Colorado and the first Asian American judge 

appointed at the appellate level in Colorado. In 

her free time, Judge Pawar can be found skiing 

in the Rockies, trying (to no avail) to replicate 

her mother’s cooking, or dancing with an Indian 

dance studio in the Denver metro area. 

Best thing about the job:
The intellectual challenge of the job does not 

disappoint! I really enjoy the variety of cases and 

when the deliberative process of the three-judge 

panel really sparks to resolve an issue. Day-to-

day, my clerks are the best thing about my job. 

Class you wish you took in law school:
Administrative law [insert facepalm emoji].

Book you are currently reading:
The two most recent books I’ve read are The 

Ministry of Utmost Happiness by Arundhati Roy 

and Disoriental by Négar Djavadi, and I absolutely 

loved both of them. Both are historical fiction 

novels and the kind of books where you feel a little 

sad when you finish them because you’ve been 

transported to a different place and time. I also 

enjoy magical realism novels—almost anything 

by José Saramago, Gabriel García Márquez, and 

Salman Rushdie.

What is the last movie you saw? 
King Williams (loved it!).

What do you think will change most within the 
Court of Appeals in the next decade? 
It’s an interesting time at the Court of Appeals 

in terms of retirements and new judges. I’ve 

been at the Court for two-and-a-half years and 

there are already five (!) newer judges than me. 

There will be another two in the next year, and 

there were two judges appointed just a handful 

of months before me. With close to half of the 

bench turning over within just four years, it’s an 

Seven Questions
BY  M A R I A E .  BER K E N KO T T ER

exciting time. We’re all mindful and committed to 

the traditional work and operations of the Court, 

but with new people comes new perspectives, 

ideas, and energy.

Wellness activities:
I stay active and social through skiing and dance. 

Getting outside has been shown to enhance mood 

and reduce stress and anxiety, and it is also linked 

to higher levels of concentration and creativity 

and improved mental clarity. So, a trip to A-Basin 

during the winter is always rejuvenating. I’ll also 

take an occasional 20-minute walk in the middle 

of the day to wander around the Golden Triangle 

District. I teach and dance with an Indian dance 

studio based in Aurora, which gives me social 

and cultural connections, creative output, and 

physical exercise. 

Greatest inspiration or influence and why:
My parents and all the Indian aunties I grew 

up with as extended family. My father was a 

true servant leader across generations and 

continents. My mother and the aunties I grew up 

with (who are like extended family to me) were 

my role models and are an amazingly resilient, 

multitalented, hardworking, and adaptable 

group of women.

Russell B. Klein
The Honorable Russell B. 

Klein was appointed to 

the First Judicial District 

Court bench, effective 

January 1, 2020, where he 

handles a mixed docket 

of civil, criminal, and do-

mestic relations matters. 

Before his appointment to the bench, Judge Klein 

worked at the Office of the Colorado Attorney 

General from November 2005 to December 2019. 

During his time at the AG’s office, he served as an 

assistant AG, senior assistant AG, first assistant 

AG, and deputy AG, representing the Colorado 

Division of Securities and other regulatory divi-

sions and state agencies. Previously, Judge Klein 

worked in private practice, handling primarily 

civil litigation. Most recently, he served as the 

president of the Thompson and Lucy Marsh 

Inn of Court and is now the immediate past 
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president. A New York transplant, Judge Klein 

attended college in Western New York (SUNY 

Fredonia) and received his JD from the University 

at Buffalo. Outside of work, he enjoys running, 

biking, cooking, spending time with family and 

his dog Rhea, and eating homemade cookies.

Best thing about the job:
Two of the (many) things I enjoy in life are 

(1) learning about something new and (2) taking 

things apart and putting them back together to 

see how and why they work. With our combined 

(civil, criminal, domestic) dockets in the First 

Judicial District, I have opportunities nearly 

every day to learn something new in the law, 

learn how (and why) things work, and generally 

satisfy my curiosity about the world. (Where else 

can I go from a suppression hearing in a felony 

case to a temporary orders hearing on parenting 

time to a discovery hearing involving an expert 

report on the proper placement of helical piers 

in the same day?)

Advice to young lawyers:
Treat everyone with respect, kindness, and 

dignity. We typically see people on their worst 

days, whether it is facing criminal charges (or, as 

a victim, having to relive the underlying incident), 

going through divorce or a child custody action, 

or having to sue (or being sued) to recover money 

and/or property. While the work that we do is a 

privilege, our work is also the real-world difficulty 

that other people are living as a part of their lives. 

We all have responsibilities that come with our 

profession, but we should not forget that at the 

end of the day, our jobs involve actual human 

beings (on all sides of the dispute) who will have 

to live with the consequences of the work we do 

and the decisions we make.

Favorite type of music: 
Grunge, punk, industrial, metal, and ska.

Favorite TV show as a child:
Land of the Lost by Sid and Marty Krofft.

What is your guilty TV pleasure? 
I watch too many cooking shows, ranging from 

Chopped and Beat Bobby Flay to The Great 

British Baking Show. 

Favorite outdoor activities:

I enjoy running and biking (and will reluctantly 

swim when necessary). I enjoy doing events 

that my younger self would have thought im-

possible—I’ve done a half-dozen marathons 

(and dozens of half marathons and countless 

shorter running races) and several Ironman 

triathlons (and dozens of shorter triathlons). 

This last year I took on the Triple Bypass and 

the Mount Evans Ascent. In 2022 I plan to run 

the Endurance Race Series half marathon series 

(six trail half marathons throughout Colorado) 

and the Okanagan Trestles Tour (an 80-kilometer 

mountain bike ride in British Columbia).

Travel destinations on your bucket list: 
Bahamas, so I can go scuba diving with tiger 

sharks and great hammerhead sharks; Ireland, 

so I can enjoy a Guinness the way that it was 

meant to be enjoyed; Antarctica, so I can run 

the Antarctica Marathon; and Northern Ohio 

on April 8, 2024, so I can see the next total solar 

eclipse in the United States.

Frances R. Johnson
The Honorable Frances 

R. Johnson is a district 

court judge in the Fourth 

Judicial District—El 

Paso County. She was 

appointed to the posi-

tion in October 2019 by 

Governor Polis. Prior to 

beginning her term in January 2020, Judge 

Johnson was a magistrate and presided over a 

juvenile delinquency and domestic relations 

docket for one year and was the probate magis-

trate in the Fourth Judicial District from February 

2013 through January 2019. Before serving as 

a judicial officer, she practiced as an attorney 

for 15 years, including as a guardian ad litem, 

public defender, prosecutor, assistant attorney 

general, federal civil litigator, and appellate 

attorney. Judge Johnson received her BA in 

psychology and sociology from the University 

of Colorado, Colorado Springs and her JD from 

the University of Texas School of Law. She has 

presented or co-presented on several topics, 

including probate, domestic relations, and 

inclusion.

Most surprising thing about the job:
As a practicing attorney, when arguing my client’s 

position, it seemed easy to tell which way the 

decision should go. That is, while the outcome 

was not always in my client’s favor, the court’s 

decision seemed fairly clear cut. As a judicial 

officer, I was struck by how challenging it is to 

make ultimate decisions. Listening to all sides 

and recognizing the good points in every side’s 

arguments makes it difficult to make a decision 

that feels like it is the only correct decision. 

Sometimes, it feels as though an outcome can 

go either way and, under the law, be correct. 

It takes adjustment and flexibility to get past 

that discomfort. 

Advice to young lawyers you wish someone 
had told you:
I learned this later, but it is helpful to know when 

you’re starting out: Networking is important, 

but it means more than just gathering a list 

of important people you say you know. It is 

genuine connection-building that should be 

accomplished in a manner that is meaningful 

to you. Engage in activities that interest you, 



8     |     C O L OR A D O  L AW Y E R     |     M A R C H  2 0 2 2

DEPARTMENT   |  JUDGES' CORNER

whether that be through bar association meet-

ings, committee meetings, or volunteer activities 

inside or outside of the bar. You’re much more 

likely to develop meaningful connections to 

others when pursuing activities you have an 

authentic interest in.

What TV show do you wish was never can-
celled?
24 with Kiefer Sutherland. I love dramas and 

mysteries, and this was the most perfect one I 

have ever watched. Although, candidly, there 

is a limit to the number of times the world can 

be on the brink of destruction and the story 

still be somewhat credible.

What do you do to maintain health/wellness?
I recently discovered Figure 8 Fitness with 

Jaana. It’s essentially a constellation of multiple 

dance styles, such as salsa, merengue, and jive, 

combined with an emphasis on strengthening 

the core and upper and lower muscle groups. 

It’s a great program.

Yes or no: I yell at the TV when I watch NFL 
and NBA games at home even if no one else 
is there.
True. Not rational, I know, but I’m very pas-

sionate about particular professional sports.

What helps you de-stress/maintain perspec-
tive/stay sane?
Mindfulness. For me, it’s essential to maintaining 

calm and perspective. I’m definitely not perfect 

at it, but I am grateful the practice was introduced 

to me, as it has been a life changer. 

Two truths and a lie:
My favorite athlete is Stephen Curry. My favorite 

author is John Grisham. I love writing.

Lyudmyla (Milla) Lishchuk
The Honorable Milla 

Lishchuk was appointed 

as a part-time county 

court judge in Baca 

County, a rural southeast 

corner of Colorado, in 

July 2020. Judge Lish-

chuk enjoys being part 

of a tightly knit local farming and ranching 

community, reminiscent of the Ukrainian home 

she left many years ago. She also serves as a 

hearing officer at the Department of Revenue, 

where she presides virtually over tax cases and 

various regulatory hearings. Judge Lishchuk 

was born and raised in Ukraine. She initially 

came to the United States to learn English 

as a foreign exchange student, as part of her 

foreign languages’ curriculum. Judge Lishchuk 

continued her studies until eventually earning a 

law degree from the University of Denver. After 

graduation, Judge Lishchuk’s primary area of 

practice was taxation, including ad valorem, 

corporate, and individual taxes. 

What is your bucket list destination? 
Portugal. I already had a flight booked to Lis-

bon but had to postpone the trip due to the 

pandemic, which was a tough call. At least from 

a distance, Portugal seems to have it all. I am 

especially drawn to Portugal’s candy-colored 

towns and medieval walls and palaces that 

resemble something out of a fairytale. The very 

first thing that I plan on doing to celebrate the 

pandemic’s end is to book a trip to Portugal. 

What is your superpower? 
I like growing plants. I grow things indoors 

and outdoors, and I am also a part of a local 

community garden. In a typical year, I grow over 

20 varieties of plants and often have an overflow 

of fruits and vegetables to share with friends, 

neighbors, and utility workers, or basically 

anyone who happens to stop by. 

What are your favorite things about travel? 
Self-discovery. Traveling has a way of bringing 

into focus life’s priorities, as well as surprising 

with simple, everyday things that I had never 

before considered doing differently. On the 

surface, it may seem as if the primary purpose 

to travel is to explore new surroundings, but the 

truth is, travel helps me discover just as much, 

if not more, about myself. 

What was your college major? 
I have always been drawn to foreign languages. 

As a small child, before I could even read, my 

most prized possession, somewhat equivalent 

to a security blanket, was a German language 

textbook. Growing up, we spoke Ukrainian, 

Russian, and Polish in our household, and my 

original college major was foreign languages 

with an emphasis in ancient languages. I studied 

Latin, ancient Greek, modern Greek, English, 

and Japanese. I like using Latin in written 

decisions and enjoy when attorneys use Latin 

in oral and written arguments. I am currently 

perfecting my German. 

Do you have a favorite food? 
I grew up on and still prefer Eastern European 

food, which is mostly things stuffed with other 

things or things rolled into other things. I enjoy 

making cabbage rolls and pierogies and sharing 

them with friends and colleagues. The process 

of making pierogies from scratch is my zen thing 

to do, as is enjoying the final product. 

What is your favorite travel memory? 
Athens with Mom. We were picking up a few 

things for dinner at a local mom-and-pop gro-

cery shop. A shop owner overheard us speaking 

in a foreign language and apparently was able 

to discern one word: “mama.” He came up to us, 

pointed at me and then at my mom, and said 

the word “mama.” He then selected the most 

beautiful honeydew from a pile, handed it to 

my mom, and refused to take any payment for 

it. Honeydew happens to be my mom’s favorite. 

Who was the most interesting person you 
have met while traveling? 
Once I was seated on a flight next to a photogra-

pher who worked for a leading travel and nature 

magazine. He had several binders of his work 

with him that he was taking to an exhibition 

in New York. The flight was long, giving me a 

chance to look through all of his binders and 

hear the fascinating stories behind various 

nature photos from around the world. 

The Honorable Maria E. Berkenkotter is an 
associate justice of the Colorado Supreme 
Court. She conceived this Seven Questions 
series to acquaint practitioners with some of 
the newest members of the bench. It will run 
periodically throughout 2022. 

Coordinating Editor: Judge Stephanie Dunn, 
stephanie.dunn@judicial.state.co.us.
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A 
mentor plays many roles in a law-

yer’s professional life—supporter, 

capability developer, thought 

planner, and process partner. 

Inherent in each of these functions is the role 

of educator. Often overlooked by mentors, the 

role of educator is vital to the success of the 

mentoring relationship. A mentor should serve 

not only as an educator of practice competencies 

and professional skills building, but also as a 

guide on well-being, resiliency, and relationship 

development. Whether intentional or not, 

mentors create living classrooms for their 

mentee students. When done right, these living 

classrooms provide a strong sense of belonging 

and an inclusive space where mentees of all 

backgrounds can learn.

The Living Classroom Concept
The living classroom concept is based on the 

idea that learning styles change over time and 

that learning environments should be flexible 

enough to fit a diversity of learning strategies 

and students.1 In the traditional sense, a living 

classroom is focused on the physical space 

and its components (i.e., furniture, technology, 

configuration, elements of nature, hands on 

learning space, etc.). However, when applying 

the living classroom concept to professional 

mentoring relationships, the focus shifts from 

physical space to the six conceptual learning 

areas of a living classroom. These six concepts 

come together to create an optimal learning 

experience that fosters success for each mentee’s 

professional learning needs. 

Mentors as Educators
Creating the Optimal Living Classroom

BY  J.  RYA N N PE Y T ON

Learning Area #1: Instruction
In this concept, the mentor delivers competency 

and skills-building instruction. The focus is 

on conveying specific material to the mentee. 

Communication and feedback are highly 

encouraged and can be delivered in person, 

virtually, through shadowing, or through written 

review and revision.

Learning Area #2: Context
Through the context concept, the mentor con-

veys the interconnectedness of practice areas, 

the legal community, and the profession as a 

whole. The mentor illustrates interconnected-

ness by using tools, resources, and real-world 

examples that provide a wholistic context for 

the instruction. 

Learning Area #3: Collaborate
Using the collaborate concept, the mentor 

provides opportunities for the mentee to work 

with additional mentors or peers to receive 

external perspective and insights. The mentor 

uses their own connections in the legal com-

munity to generate collaborative partners for 

the mentee. The goal is to provide the mentee 

with an improved network and community 

through which to expand learning.

Learning Area #4: Gather
Here, the mentor empowers the mentee to direct 

their own learning by gathering the people, 

tools, and resources they need to further their 

professional learning goals. The mentor’s role 

is threefold: (1) help the mentee identify the 

people or items to gather, (2) provide context 

as needed, and (3) provide insight about the 

effective use of gathered resources. 

Learning Area #5: Reflect
The mentor employs the reflect concept to create 

a space for the mentee to slow down and reflect 

on their learning. In generating opportunity for 

reflection, the mentor validates the mentee’s 

learning process and meta-cognition skills, 

which ultimately encourages lifelong learning.

Learning Area #6: Share
In the sharing concept, the mentor supports the 

mentee in promoting or sharing their learning 
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with the broader community. One example of 

sharing is sponsorship, where the mentor uses 

their position in the profession to open doors or 

create opportunities for the mentee or assists 

in promoting the mentee within the broader 

legal community.

Mentoring as a Pathway to Belonging
Mentors who use the six learning area concepts 

meet the mentee where they are, validate the 

mentee’s experience as a learner, and help instill 

a genuine sense of belonging in the mentee. 

Sense of belonging is broadly understood as 

a feeling of mattering, connectedness, accep-

tance, support, affirmation, and validation.2 It is 

intricately tied to the natural human instinct to 

connect with others and feel included.3 People 

who feel they belong perform better, are more 

willing to challenge themselves, and are more 

resilient. Conversely, deficits in a sense of 

belonging can have debilitating consequences 

for a person’s psychosocial well-being.4 

To date, there is scant empirically derived 

research examining the sense of belonging as it 

pertains to lawyers in underrepresented groups. 

However, literature on the experiences of law 

students from historically excluded groups 

documents strong feelings of isolation, exclusion, 

dismissal, marginalization, and hostility, as well 

as an overall feeling of not being welcome.5 

Increasingly, the literature also demonstrates 

the importance of mentoring relationships on the 

success of groups who have faced decades-old 

disregard in the legal profession.6 Yet research 

is limited on how best to serve lawyers from 

underrepresented groups through mentorship. 

Without research from our own profession, it 

can be helpful to look at research available in 

other professions. For example, research from 

the education profession suggests that mentees 

in underrepresented groups prefer and benefit 

from “equity-minded” mentoring relationships.7

Equity-Minded Mentoring
In the context of education, “equity-mindedness” 

refers to the perspective or mode of thinking 

exhibited by practitioners who call attention to 

patterns of inequity in student outcomes.8 But 

the concept easily translates to the mentoring 

of lawyers from underrepresented groups. 

Mentors who question their own assumptions, 

recognize stereotypes that harm lawyer success, 

and continually reassess their practices as 

mentors and leaders to create change in the 

profession can more effectively improve their 

mentees’ sense of belonging.

Engaging mentees as active participants 

in their professional learning is a central tenet 

of equity-minded mentoring. The mentoring 

relationship is not something that happens 

to the mentee. Instead, it happens with the 

mentee. Equity-minded mentors listen to and 

build relationships with their mentees. They let 

them know that their ideas are important and 

central to the betterment of the legal profession.

Inclusive Classroom Techniques
Inclusive classroom techniques developed by Ro-

setta Lee provide a framework for mentors seeking 

to create, support, and uphold equity-minded 

mentoring relationships where mentees can 

both learn and reach their full potential.9 This 

approach incorporates four guiding questions: 

Do you see me? Do you hear me? Will you treat 

me fairly? Will you protect me? The goal is for 

the mentee to be able to answer yes to these 

questions. Below are just a few of the techniques 

that mentors can use to advance this objective.10 

Do You See Me?
 ■ Incorporate multiple perspectives into the 

instruction and collaborate with people 

with diverse backgrounds.

 ■ Share personal history that demonstrates 

experiences of marginalization or a greater 

understanding of experiences of mar-

ginalization.

 ■ Create opportunities for mentees to share 

personal experiences if they choose to 

do so.
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 ■ Make efforts to connect with mentees 

on a personal level (e.g., learn about 

their values and demonstrate curiosity 

about their lives).

Do You Hear Me?
 ■ Seek content and experiences that allow 

mentees to be the experts in various 

aspects of the mentoring relationship.

 ■ Offer mentees regular opportunities to 

provide feedback.

 ■ Give mentees a concrete process for 

expressing any concerns about the 

mentoring relationship, sharing their 

experiences as a mentee, and discussing 

other challenges they may be facing.

 ■ Demonstrate empathy toward mentees 

and others at all times.

Will You Treat Me Fairly?
 ■ Create clear and high expectations for 

mentees to engage in the mentoring 

experience and for yourself as a respon-

sive mentor.

 ■ Support mentees in struggle and push 

them in success.

 ■ Create a mentoring experience that 

contemplates and values different types 

of success.

 ■ Don’t hide the ball—create concrete steps 

for mentee improvement and learning.

 

Will You Protect Me?
 ■ Minimize classic marginalizing experi-

ences in the profession (e.g., learn how 

to pronounce the names of people with 

different cultural or ethnic backgrounds, 

and prepare to support mentees who are 

the “only” in their organization).

 ■ Call out comments, jokes, or behaviors 

that are oppressive or exclusive—and 

do so in the moment. 

 ■ Recognize and work to limit or eliminate 

individual, interpersonal, institutional, 

and structural biases.

Conclusion
Fostering a sense of belonging in your mentee 

is important, but it need not be complicated. 

While more research is needed to evaluate a 

mentor’s role in cultivating belonging in the 

legal profession, the techniques above have 

meaningfully supported other professions in 

cultivating mentors and leaders capable of 

generating trust, empathy, and strong working 

alliances. These techniques may be particularly 

helpful to legal mentors and leaders seeking 

to take an equity-minded approach to their 

work with peers and colleagues. Ultimately, 

we are all responsible for generating equity 

and inclusion within the living classrooms 

of our profession. Through our shared need 

for belonging, the living classrooms of the 

legal community can become generative 

containers for the very best we have to offer 

to one another.  
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R
obert B. McDowell was not a famous 

man. He was an illiterate, bowlegged 

cowboy who worked a homestead in 

Morgan County in the early 1900s. 

But we know more details about him, his habits, 

and his personal possessions than we do about 

most famous historical figures. That’s because 

those personal details, recorded in a Colorado 

Supreme Court decision, helped prove McDowell 

was murdered.

The Disappearance
McDowell disappeared one day in April 1904.1 

At the time of his death, he was an affluent man. 

Five years earlier, in 1899, he had homesteaded 

at a ranch on the Wildcat Creek, about 8 to 10 

miles from Fort Morgan. In addition to his 

160-acre homestead, he leased 640 acres of 

school land where he made improvements and 

ran horses and cattle.

Shortly before McDowell’s disappearance, 

two men named John Ausmus and Zara Moon 

pitched a camp around a mile south of the 

McDowell ranch. On April 26, 1904, Ausmus 

approached a local cattle baron named Raugh 

and offered him 140 head of McDowell’s cattle, 

and 26 of his horses, for $1,440. 

Ausmus produced a power of attorney 

supposedly signed by McDowell, under which 

Ausmus claimed authority to sell the cattle. The 

power of attorney was dated April 14, 1904. It 

was signed with the illiterate McDowell’s typical 

“double X” signature and witnessed by Moon. 

Ausmus’s offer was surprisingly low. A 

stockman named Frank Shugart had previously 

offered to buy some cattle from McDowell at $15 

a head, and McDowell had turned him down. 

Now Ausmus was offering the cows to the firm 

of Munn & Raugh at roughly half that price.2 

Ausmus explained to Raugh that he was 

selling the cattle at a rockbottom price because 

McDowell had gone into hiding and was plan-

ning to flee the country. Perhaps Raugh weighed 

the improbability of this story against the great 

bargain he was being offered before deciding 

to go forward with the sale. When Raugh’s 

partner, Munn, offered to issue a check payable 

to McDowell for the price of the cattle, Ausmus 

balked and repeated his story: McDowell was 

in hiding and had to get out of the country. He 

needed cash. 

Munn agreed to pay cash. He would write 

out a bill of sale and a receipt for the cattle. He 

gave the cash to Ausmus and instructed him 

to get McDowell’s signature on the documents 

and bring them back to him. A few days later, 

Ausmus returned with the documents. Like the 

power of attorney, it was signed with an “XX” 

signature, witnessed by Ausmus and Moon. 

Having sold off McDowell’s cattle and horses, 

the two men proceeded to divide his other 

worldly goods between them. They took over 

the homestead and the school lands, along with 

the improvements McDowell had constructed 

on them. When the school land lease later 

came up for renewal, Ausmus renewed it in 

his own name.

The two men soon opened bank accounts 

in Brush, a town some distance from the ranch. 

There, they deposited large sums of cash. Aus-

mus also gave his fiancée sums of money that 

she kept hidden in her room for him until she 

later deposited the money in the bank in Brush. 

The Scheme Unravels
Ausmus and Moon might have enjoyed McDow-

ell’s property in perpetuity had it not been for Ja-

cob Jochim. Jochim was a 20-year-old hand who 

had done some work on the McDowell ranch. 

A few weeks before McDowell disappeared, he 

The Proof in the 
Dead Man’s Pockets

BY  F R A N K  GI BB A R D
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had quit his job at the ranch. McDowell had 

promised to mail his final paycheck, for $18, 

to Jochim’s address in Snyder, Colorado. But 

the paycheck never arrived.

On April 15, Jochim went by the McDowell 

ranch to see about his check. Entering the 

house, he found personal property belonging to 

McDowell but was unable to locate McDowell 

himself. Jochim later tracked down Ausmus, who 

was now running the ranch with Moon, and 

told him about the paycheck. Ausmus paid him 

the $18 in cash. He told Jochim that McDowell 

had given him the money with instructions to 

deliver it to Jochim.

There was just one problem with Ausmus’s 

story: McDowell had already made other ar-

rangements to pay Jochim. On March 28, the 

same day Jochim quit, McDowell had purchased 

a draft for $18 from a Fort Morgan bank, to be 

mailed to Jochim in Snyder. But a new cashier 

at the bank, unfamiliar with Jochim’s name, 

had addressed it to “Yochum” when he mailed 

it. The post office, finding no one named “Yo-

chum” in Snyder, had returned the envelope 

containing the check to the bank. And there it 

sat, unbeknownst to McDowell, who believed 

he had satisfied the debt. But, of course, Ausmus 

didn’t know about the misdirected bank draft 

when he claimed McDowell had asked him to 

pay Jochim in cash.

In addition to the suspicious circumstances 

about Jochim’s paycheck, other odd, loose 

ends at local banks eventually surfaced. The 

banks were holding credits and accounts due 

to McDowell that he would have been expected 

to collect. But he never did. 

Ausmus and Moon soon made an even more 

critical mistake. They hired Jochim to work at 

the McDowell ranch. It was there, in 1905, that 

Jochim made a grisly discovery. In a gulch near 

the McDowell house, he found some human 

bones. Jochim told Moon about the find, but 

Moon inexplicably did nothing about it. 

Nearly two years later, in 1907, Jochim began 

telling other people about the makeshift grave 

he had found on the McDowell ranch. He agreed 

to lead several people, including the coroner, 

to the place where he found the bones. 

Upon digging into the soil at the bottom of 

the gulch the remains of a man about six 

feet tall were discovered and exhumed. The 

soft tissues and the ligaments, tendons and 

cartilages of the remains had disappeared, 

and decay had proceeded so far as to render 

it impossible for any one to recognize the 

features, or to identify the bones found in 

the grave.3 

The skeleton was that of a man with a pro-

truding forehead, prominent cheek bones, and 

small feet. All these characteristics fit McDowell. 

The manner of death was also clear from the 

skeletal remains: the cattleman had been shot 

from behind in the head.

The Contents of the Dead Man’s Pockets4

If the physical description of the skeleton 

suggested who its former owner might be, 

the items buried with it seemed to remove all 

doubt. Whoever dug the makeshift grave had 

made little effort to remove personal property 

from the deceased’s body. The coroner found 

the following:

[a] pocketknife such as McDowell carried 

during life; a trunk key fastened to a leather 

strap attached to a cloth band as McDowell 

had carried his; a door key such as McDowell 

carried, which, on trial, fitted the lock on 

the door of his former home; [and] a pair 

of shoes such as McDowell occasionally 

wore, the strings of which were tied by a 

peculiar bowknot such as McDowell used 

during life.5  

If Ausmus and Moon had done away with 

McDowell, why had they been so sloppy and 

casual about covering up their crime? Perhaps 

they believed no one would ever find the body, 

or that if it were found, no one would ever 

suspect them. They were respectable ranchers 

who could tell a believable tale about how they 

had acquired large sums of cash from herding 

cattle. As the Court later put it, they were “sons 

of respectable parents” who “enjoyed splen-

did reputations as peaceful and law-abiding 

citizens.”6

Trial and Conviction
The coroner impaneled a jury, which quickly 

determined the dead man was McDowell and 

that Ausmus and Moon had killed him around 

April 1904 by shooting him in the back of the 

head.7 Among other evidence at the inquiry, 

cashiers from local banks testified that the 

double X signatures on the power of attorney 

and bill of sale that Ausmus and Moon had 

produced did not match the signatures on 

documents McDowell had signed at their banks.8 

The signatures had been forged.

Ausmus and Moon were arrested and given 

a preliminary examination before a justice of 
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the peace. But the preliminary examination 

went surprisingly poorly for the state. Their 

defense attorney called a Denver doctor as an 

expert witness. He testified that the skeletal 

remains had been in the ground for at least five 

years, which meant they could not possibly be 

McDowell’s.9 The justice of the peace discharged 

Ausmus and Moon. For the moment, they were 

free men. 

But the prosecutor was not done with them 

yet. He filed an information in the district 

court of Morgan County charging the two 

men with murder. Their first trial resulted in a 

hung jury, but a second jury convicted them of 

first-degree murder, and they were sentenced 

to life imprisonment.

The Appeal 
Ausmus and Moon appealed to the Colorado 

Supreme Court, where they raised numerous 

issues. The most interesting issue involved 

whether the state had proved that the murdered 

man was McDowell. Ausmus and Moon raised 

several objections to the jury’s conclusion on 

this point:

 ■ The skeleton did not show evidence of a 

broken leg bone, but McDowell had broken 

his leg during his lifetime.

 ■ McDowell was a bowlegged man, but the 

skeleton’s leg bones were straight.

 ■ McDowell wore size 8½ to 9 shoes, but the 

shoes found with the skeleton were size 7.

 ■ The extent of decomposition suggested the 

deceased had been dead for at least five 

years, but McDowell had disappeared less 

than three years before the trial.

 ■ The hair found in the grave was light red 

or brown, but McDowell’s hair was black 

or dark brown.10

Having described all the items found with the 

body that pointed to it being McDowell’s, and 

having explained at some length why the identity 

of the deceased was not technically an essential 

part of the legal concept of “corpus delicti,”11 

the Court rejected each of the defendants’ 

arguments. Although there was evidence that 

McDowell had told people his leg had been 

broken, there was other, contradictory evidence 

about what he had said, and, crucially, there 

had been no medical testimony on the point. 

Although some witnesses described McDowell 

as bowlegged, the Court noted testimony 

that “all cattlemen accustomed to riding the 

range, such as McDowell was, assume that 

appearance.”12 As for the corpse’s undersized 

shoes, which were smaller than McDowell’s 

size, they could have shrunk from exposure 

to the elements. McDowell’s body also could 

have been reduced to a skeleton in fewer than 

five years, given his “sudden death, the body 

interred at the shallow depth of 12 or 18 inches 

in a gulch, the soil of which was impregnated 

with alkali, and over and through which water 

frequently flowed, and into which the sun 

intensely shone.”13 The alkaline soil might have 

also explained the lightening of McDowell’s 

hair color, and in any event, the descriptions 

of the hair color of McDowell while alive and 

the corpse were not really that different. Finally, 

the jury had evidently given little credence to 

testimony that a witness had seen McDowell in 

the mountains after his alleged disappearance. 

In sum, there was sufficient evidence that the 

deceased was McDowell. 

The defendants raised many other issues 

on appeal. They challenged the information 

filed in their case; the admission of evidence 

presented at trial, such as the expert handwriting 

evidence; the jury instructions; and a prejudiced 

juror. The Court rejected all of their challenges. 

It concluded that the evidence was “sufficient 

to remove every rational doubt.”14 The Court 

added, “It may be barely possible that the crime 

alleged was never committed, but until the 

faculties of man are unfolded and expanded 

so that all things are known we must act on 

circumstances as they appear, logical deductions 

made and presumptive proof, or leave the worst 

crimes unpunished.”15 It therefore affirmed the 

convictions. 

Aftermath
Ausmus’s and Moon’s convictions proved 

controversial. Even after the jury’s verdict was 

affirmed, many in Morgan County believed 

the men were innocent. Notwithstanding the 

forensic evidence, discussed at some length 

in the Court’s decision, some people still did 

not believe that McDowell was even dead. A 

Presbyterian pastor appeared before the parole 

board in 1911 and testified that “McDowell is 

not dead. He is as much alive as you or I. He 

skipped out from Brush because the hand of 

the law was about to be laid on him.”16 Another 

witness claimed to have spoken to McDowell 

in 1910 in Wyoming, where he allegedly was 

going by the alias of James Sullivan.17 

Advocacy with the parole board and the 

governor by prominent supporters eventually 

paid off for Ausmus and Moon. The two men, 

who were said to have been model prisoners, 

were paroled in May 1917.18  
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3 (Feb. 8, 1907) (hereinafter, “Murder Charge”).
3. Ausmus, 107 P. at 207.
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famous short story by Jack Finney, “Contents 
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1956). 
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14. Id. at 217.
15. Id.
16. “Ausmus and Moon,” Brush Tribune, p. 1, col. 
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Tribune, p. 1, col. 2 (May 11, 1917).

Frank Gibbard is a staff attorney with 
the Tenth Circuit Court of Appeals—
(303) 844-5306, frank_gibbard@
ca10.uscourts.gov.

mailto:frank_gibbard@ca10.uscourts.gov
mailto:frank_gibbard@ca10.uscourts.gov


M A R C H  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      17

Lost in the Jungle 
of Charitable Options?

We know there is a lot of competition for your charitable contributions—we have a simple 
solution. The Colorado Bar Foundation has helped thousands of Coloradans since 1953. 

Unite your contributions with those of over 1,000 distinguished attorneys that have chosen 
to be Bar Fellows in helping advance justice by delivering legal services to the disadvantaged, 
improving the administration of justice and promoting law-related education.  

The combined force of working together has helped grow an endowment of over $3 million 
and made grants of nearly $2 million to over 50 different worthy causes across Colorado 
possible.  

You can become a Bar Fellow with a minimum pledge of just $250/yr. for 10 years. Contact 
the CBF at coloradobarfoundation.org. Step up, be recognized and be part of the team today!
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This two-part article examines when claim and issue preclusion may 
arise from arbitration proceedings. Part 2 focuses on how preclusion 
may apply in specific situations and examines the practical pros and 

cons of giving preclusive effect to arbitration rulings and awards.

A
rbitration rulings and awards, and 

judgments confirming arbitration 

awards, may result in claim and 

issue preclusion in later arbitration 

or court proceedings. This two-part article 

discusses when claim and issue preclusion may 

arise from arbitration proceedings, the factors 

courts consider in determining the preclusive 

effects of arbitration awards, how preclusion 

principles apply to an arbitrator’s purely legal 

rulings,1 and how preclusion principles may 

apply to entities who are related to parties 

to an earlier arbitration. This part 2 focuses 

on the binding effect of unconfirmed arbi-

tration awards, the practical and legal effects 

of arbitration confidentiality provisions, and 

whether an arbitration agreement can effectively 

provide that some or all arbitration rulings may 

not be used for preclusion purposes later. It 

concludes with practical pros and cons of giving 

preclusive effect to arbitration rulings and 

awards. Because the authors regularly handle 

residential construction defect arbitrations, 

this article examines preclusion mainly within 

this framework, but the underlying principles 

apply to all arbitrations. 

Preclusion Generally 
As discussed in part 1, claim preclusion (res 

judicata) generally bars a claim in a current 

proceeding if (1) the judgment in the earlier 

proceeding was final; (2) the earlier and current 

proceedings involved the same subject matter 

(i.e., the same evidence would sustain both 

claims); (3) the earlier and current proceedings 

involved the same claims for relief; and (4) the 

parties to both proceedings were the same or 

in privity with one another.2 Issue preclusion 

(collateral estoppel) generally applies if (1) the 

earlier proceeding was a final judgment on the 

merits; (2) the issue in the current proceeding 

is the same as that actually adjudicated in 

the earlier proceeding; (3) the party resisting 

issue preclusion, or a party with whom it is in 

privity, had a full and fair opportunity in the 

earlier proceeding to litigate the issue; and 

(4) the party against whom issue preclusion 

is asserted was a party to, or in privity with a 

party in, the earlier proceeding.3

Arbitration Awards as Tantamount 
to Final Judgments
In Colorado, a party may assert issue preclusion 

based on an arbitration award confirmed 

as a final judgment by a district court after 

all avenues and times for appeal, including 

certiorari to the Colorado and US Supreme 

Courts, have been exhausted.4 Two recurring 

questions concerning issue preclusion based 

on arbitration rulings are: 

1. What is the effect of arbitration rulings 

and awards that are never reduced to 

judgment by confirmation?

2. Is a party to an arbitration bound, in a 

later proceeding brought by or against a 

different party, by an earlier arbitration 

ruling resolving an issue of law?

Preclusive Effect of Arbitration 
Awards not Reduced to Judgment
“An arbitration award is tantamount to a 

judgment, and the arbitrator is the final judge 

of both fact and law,”5 unless constrained by 

statute or contract.6 One commentator has 

questioned the continuing viability of this broad 

pronouncement of arbitral authority, suggesting 

that some courts may not permit arbitrators to 

“dispense [their] own brand of justice,” at least 
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under the Federal Arbitration Act (FAA).7 Under 

the Colorado Revised Uniform Arbitration Act 

(CRUAA), an arbitration award may be vacated 

solely on the grounds provided for by the Act.8

Nevertheless, after the parties empower an 

arbitrator to resolve an issue, the arbitrator’s 

decision on the merits, such as contract inter-

pretation, generally is not subject to judicial 

review.9 Arguably, if an arbitrator’s factual and 

legal rulings are not subject to judicial review, 

confirmation of the award may be irrelevant to 

issue and claim preclusion analysis relating to 

such rulings.10

Parties may elect not to confirm an arbitra-

tion award in district court, particularly after 

they have settled the claims.11 One Colorado 

commentator notes that although it is “uncer-

tain” whether an unconfirmed award will give 

rise to issue preclusion, an unconfirmed award 

“may prevent one party from pursuing a second 

action in court or in arbitration on the same 

claim under the principle of claim preclusion.”12 

The same commentator suggests that the parties 

may be “bound” by an unconfirmed arbitration 

award, even though “judicial enforcement may 

not be available.”13 Competing public policies 

relating to finality and protecting contractual 

expectations may inform courts’ analyses of 

the preclusive effect of unconfirmed awards. 

Current Colorado case law supports the 

conclusion that when the time to seek re-

view of an unconfirmed arbitration award 

has passed, the award may give rise to issue 

preclusion. As noted above, an arbitration award 

is “tantamount to a judgment.”14 Moreover, the 

Colorado Supreme Court has observed that a 

judgment may be deemed final if “there was 

an opportunity for review,” even if such review 

was not sought.15 Thus, it has been argued that 

an unconfirmed arbitration award is entitled 

to the same preclusive effect as a confirmed 

award once all potential appeals have been 

exhausted or time-barred.16

Commentators have observed that “‘courts 

have held repeatedly and authoritatively that 

confirmation is not required to apply preclusion 

so long as the award is final under the applicable 

arbitration rules.’”17 In Wellons v. T.E. Ibberson 

Co., the Eighth Circuit Court of Appeals held 

that the unconfirmed nature of an arbitration 

award and the fact that it was modified by a 

later settlement did not “vitiate” the award’s 

finality.18 Similarly, in Jacobson v. Fireman’s 

Fund Insurance Co., the Second Circuit Court of 

Appeals noted that “res judicata and collateral 

estoppel apply to issues resolved by arbitration 

‘where there has been a final determination on 

the merits, notwithstanding a lack of confirma-

tion of the award,’” and held that under New 

York law an unconfirmed arbitration award 

precluded “any further litigation of all issues 

that were or could have been addressed within 

the context of that arbitration proceeding.”19

A California appellate court held that a 

nonparty to an arbitration agreement and 

unconfirmed award must be a third-party bene-

ficiary of the award to obtain “issue preclusion” 

based on the award.20 The court noted that this 

requirement “preserves significant policies and 

incentives of arbitral finality,” while considering 

“both the parties’ and nonparties’ contractual 

expectations.”21 Similarly, the Tenth Circuit 

Court of Appeals has indicated that it may 

treat an arbitration award as a final judgment 

for preclusion purposes,22 depending on the 

parties’ intent.23

Preclusive Effect of an 
Arbitrator’s Legal Rulings
In some cases, an arbitrator may rule on a 

discrete legal issue before an arbitration hearing 

occurs. As described in the example at the 

beginning of part 1, one such discrete legal issue 

may be whether Colorado’s Construction Defect 

Action Reform Act (CDARA) permits recovery 

of damages for injury to personal property. 

Such discrete legal rulings raise the question 

whether arbitration rulings not reflected in an 

arbitration award may have preclusive effect.24 

Generally, issue preclusion applies to mixed 

questions of fact and law if the issue involves 

the same legal principles and the same facts.25 

The US Supreme Court has held that “a fact, 

question or right distinctly adjudged in the 

original action cannot be disputed in a later 

subsequent action, even though the determi-

nation was reached upon an erroneous view or 

by an erroneous application of the law.”26 The 

Colorado Supreme Court has affirmed a trial 

court order applying issue preclusion to bar a 

bank’s negligent misrepresentation claim as 

untimely based on a prior judgment applying 

the three-year statute of limitations for fraud, 

despite the fact that an intervening appellate 

ruling held that the six-year limitations period 

applied to negligent misrepresentation claims.27 

The Court stated, “when a party has a full and 

fair opportunity to litigate an issue, the mere fact 

that the judgment was incorrect does not affect 

its conclusiveness. In such circumstances it is 

not unfair to apply collateral estoppel simply 

because the prior judgment may be wrong.”28

A leading commentary posits that preclu-

sion should typically apply if two cases present 

the same legal issues, “the same general legal 

rules govern both cases,” and “the facts of both 

cases are indistinguishable as measured by 

those rules.”29 This same commentary notes 
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that “[p]reclusion should not apply if there has 

been a change either in the facts or the governing 

rules.”30 Moreover, preclusion generally does not 

apply to “abstract” legal rulings disconnected 

from particular facts or affected by changes in 

the “surrounding legal climate.”31 

Consider, for example, Colorado’s Home-

owner Protection Act,32 which provides that 

“any express waiver of, or limitation on, the 

legal rights, remedies, or damages provided by” 

CDARA or the Colorado Consumer Protection 

Act “or on the ability to enforce such legal rights, 

remedies, or damages within the time provided 

by applicable statutes of limitation or repose 

are void as against public policy.”33 What is the 

preclusive effect, if any, of a Colorado arbitra-

tor’s ruling or award finding a homebuilder’s 

standardized contract provision void as violative 

of public policy as a matter of law? Assuming 

the ruling or award was not the result of fraud 

or other impropriety, is the arbitrator’s ruling 

ever subject to substantive review? Can future 

claimants rely on the preclusive effect of the 

arbitrator’s ruling and/or ensuing award in 

later arbitrations or court proceedings? 

Construction professionals and others 

who use boilerplate liability and damages 

limitations, claim and subrogation waivers, and 

indemnity and similar clauses in their contracts 

might consider the potential preclusive effect 

of an adverse arbitral ruling concerning the 

legal effect of such provisions when drafting 

arbitration agreements, especially in light of 

the limited scope of review of such rulings.34

Effect of Provisions Purporting 
to Limit Preclusive Effect
Fundamental constitutional principles ensure 

that Colorado courts are generally open to 

the public: “Courts of justice shall be open to 

every person . . . .”35 But arbitrations are private 

proceedings, sometimes cloaked with confi-

dentiality.36 Because the American Arbitration 

Association (AAA) rules refer to confidentiality, 

the Colorado Court of Appeals has suggested 

that it may consider arbitration proceedings 

subject to these rules confidential.37 Review 

of the AAA’s rules suggests, however, that this 

non-disclosure obligation applies only to the 

AAA and its arbitrators.38

One commentator has observed that 

“preclusive doctrines are in tension with . . . 

confidentiality clauses.”39 This is because the 

confidentiality shrouding some arbitration 

proceedings raises important questions: Can 

rulings in a confidential arbitration have pre-

clusive effect? Can a party obtain discovery of 

and then rely on confidential arbitration rulings 

and awards to enforce preclusion doctrines? 

Relatedly, if an arbitration clause states that 

an award shall not have any preclusive effect, 

can that proscription bind non-parties?40 No 

Colorado decisions answer these questions.

Another commentator notes that arbitral 

confidentiality creates obstacles to issue pre-

clusion when it bars parties from disclosing 

information necessary for an arbitrator in a 

later proceeding to determine if an issue was 

actually litigated or if its determination was 

necessary to the prior award.41 Confidentiality 

provisions may prevent litigants from learning 

about other arbitration rulings or awards 

involving similar or identical issues against 

the same party, and may “deny all parties the 

ability to use past arbitrations as precedent.”42

Parties opposing use of arbitration rulings 

for preclusion may argue that protecting the 

proceedings’ confidentiality outweighs the 

fairness concerns supporting preclusion doc-

trines.43 Some courts have refused to enforce 

arbitration confidentiality provisions based on 

unconscionability or because such provisions 

prevent the effective vindication of statutory 

rights.44 Colorado courts may need to decide 

whether agreements to keep arbitration rulings 

and awards confidential are void in whole or 

in part because they undermine the public 

policies underlying Colorado’s preclusion 

doctrines.45 The same policy concerns may 

apply to contract provisions purporting to 

prohibit any preclusive use of an arbitration 

ruling or award.

Arbitration versus Court Proceedings: 
Faster, Cheaper, and Just as Fair?
If arbitration is faster, cheaper, and just as fair 

as court proceedings, most claim and issue 

preclusion principles should apply equally 

to arbitrations. Indeed, applying preclusion 

principles to arbitration rulings and awards 

“
Construction 

professionals and 
others who use 

boilerplate liability 
and damages 

limitations, claim and 
subrogation waivers, 
and indemnity and 
similar clauses in 

their contracts might 
consider the potential 
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an adverse arbitral 
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the legal effect of 
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drafting arbitration 

agreements, 
especially in light of 
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review of such rulings. 

”



22     |     C O L OR A D O  L AW Y E R     |     M A R C H  2 0 2 2

FEATURE  |  ALTERNATIVE DISPUTE RESOLUTION

may provide a more expeditious, less expensive 

path to dispute resolution. 

However, there is no express requirement 

that arbitration and court proceedings be 

“equally” fair—the absence of juries or any 

right to appeal substantive rulings, and the 

arbitrators’ power to deviate from controlling 

law, among other differences, render arbitra-

tions not “equal” to court proceedings in many 

important respects. Moreover, arbitrators may 

rely on hearsay and may not have any legal 

training whatsoever. And in many cases no 

record exists of the arbitration proceedings 

other than the written award.

Still, uniformity in applying justice is an 

important feature of our legal system.46 By bar-

ring successive litigation, preclusion doctrines 

protect litigants from “‘needless relitigation of 

the same issues, further[] judicial economy, and 

promote[] the integrity of the judicial system 

by affirming that one can rely upon judicial 

decrees because they are final.’”47 Preclusion 

doctrines derive some of their purpose from the 

economic benefit of not having to relitigate the 

same issues, and they are intended to prevent 

inconsistent results.48 

Commentators continue to debate the pros 

and cons of applying preclusion principles to 

arbitration results, as illustrated in the accom-

panying sidebar.49 There is strong disagreement 

regarding non-mutual defensive issue pre-

clusion, with the majority of courts and the 

Restatement (Second) of Judgments approving 

its application.50 The debate recognizes that (1) 

whether to apply preclusion principles may 

turn on whether the arbitrating parties are both 

sophisticated business litigants or one party is 

an unsophisticated consumer or worker, and 

(2) whether applying the doctrines permits 

enough discretion to avoid serious injustices.

Yet if issue and claim preclusion are funda-

mental to our justice system, they should argu-

ably apply equally to arbitration proceedings. 

Our courts may be asked to decide whether 

builders and developers and other businesses 

can force similarly situated homeowners and 

other consumers into individual, confidential 

arbitrations, with the potential effect of greatly 

limiting or avoiding application of preclusion 

doctrines, depending on how those doctrines 

are applied.

Conclusion
Arbitration proceedings may give rise to both 

claim and issue preclusion, but the precise 

contours of preclusion remain uncertain. 

Therefore, practitioners must take care to 

meet the requirements to prove preclusion 

and consider the potentially binding effect of 

arbitration proceedings. 

Unanswered questions remain in Colorado 

regarding the binding effect of purely legal 

rulings and unconfirmed awards on parties 

to an arbitration, and on those in privity with 

those parties in later proceedings. Uncer-

tainties also exist about whether and how 

cloaking the proceedings in confidentiality, 

contractually prohibiting any preclusive use 

of an arbitration ruling or award, and doing 

business through multiple, separate special 

purpose entities may affect issue and claim 

preclusion. Accordingly, along with existing 

authority, practitioners should consider the 

reasons for and against applying preclusion 

when drafting and evaluating arbitration 

agreements.  
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REASONS TO APPLY PRECLUSION 
TO ARBITRATION PROCEEDINGS

 ■ Arbitration preserves judicial resources, and failing to 
apply preclusion principles to arbitration rulings, awards, 
and judgments confirming awards makes arbitration less 
efficient and less desirable. 

 ■ Failing to apply preclusion principles to arbitration rulings, 
awards, and judgments confirming awards may incentivize 
multiple lawsuits and harassing litigation.

 ■ The prerequisites for applying preclusion principles are 
the same for arbitration and court proceedings, with 
adequate safeguards built in to prevent the doctrines’ 
unfair application. 

 ■ Arbitration is a matter of contract, and entry into such 
contracts usually involves an attorney’s supervision and 
sophisticated parties. Unsophisticated, unrepresented 
parties may be entitled to statutory and common law pro-
tections against unfair application of preclusion doctrines. 

 ■ The increasing use of arbitration nationwide, despite the 
ongoing application of preclusion principles, establishes 
that arbitration remains economically favored by disputing 
parties.

 ■ Parties may mutually choose to contractually limit the 
preclusive effect of an arbitration and the arbitrator’s 
discretion to deviate from controlling law.

 ■ A case-by-case approach to applying preclusion princi-
ples will discourage arbitration in the long term and/or 
pressure arbitrations to adopt the more expensive and 
cumbersome characteristics of full-fledged litigation. 

 ■ Because of the inherent discretion in applying preclusion 
principles, manifestly unfair application of preclusion 
should not occur. 

 ■ Guardrails exist to prevent abuses of arbitral authority 
under the CRUAA and FAA, including judicial review to 
ensure the arbitrators are disinterested and their awards 
are not tainted by fraud, and, under the CRUAA, preclud-
ing arbitrators from awarding exemplary damages.

 ■ In light of court decisions upholding contractual class 
action waivers and consolidation prohibitions in arbitration 
agreements, with the likely result of repetitive arbitration 
of a plethora of similar claims before different arbitrators, 
applying preclusion principles becomes more important 
than ever in obtaining the cost and time benefits of 
arbitration. 

 ■ There is no injustice if a litigant has been given a full and 
fair opportunity to litigate the issues to which preclusion 
may apply.

 ■ Applying nonmutual collateral estoppel is the fairest way 
to ensure that a final decision in arbitration is actually final.

REASONS NOT TO APPLY PRECLUSION 
TO ARBITRATION PROCEEDINGS

 ■ Because arbitrators are often empowered to decide cases 
on equitable grounds and are the final arbiters of all legal 
and factual issues, they may reject a legal argument a court 
might accept.

 ■ A nonparty to a private arbitration who invokes issue 
preclusion does not avoid vexatious litigation because that 
party asserts the doctrine to gain a vicarious advantage, not 
to protect someone who has already prevailed against the 
same opponent.

 ■ Nonmutual issue preclusion will lead to unpredictable rules 
for litigants.

 ■ Applying preclusion principles will discourage arbitration 
and/or increase its formality and expense, making it a less 
favored alternative to court litigation.

 ■ Issue preclusion principles should be applied on a case-
by-case basis, taking into account the differences between 
arbitration and court proceedings.

 ■ In commercial arbitration, the parties often rely on the 
arbitrators’ expertise and broader perspective; ability to 
assess the disputing parties’ business relationships and 
industry customs; and discretion to grant or deny a claim, 
where a court lacks such discretion. Industry-specific 
arbitrators often apply “the law of the shop, not the law of 
the land.” (Alexander v. Gardner-Denver Co., 415 U.S. 36, 57 
(1974)).

 ■ Giving preclusive effect to rulings and awards from 
arbitrators who rely on a specific industry for much of their 
income may magnify the alleged effect of “repeat-player” 
implicit biases on such rulings and awards in cases where 
industry members arbitrate claims against consumers, 
employees, and others whose interests may be adverse to 
the industry. 

 ■ Allowing a single arbitration ruling to dictate the result in 
hundreds if not thousands of other individual arbitrations is 
fundamentally unfair.

 ■ Allowing expansive preclusion may undercut the 
confidentiality of arbitration proceedings by allowing or 
requiring the disclosure of rulings and results in those 
confidential proceedings.

 ■ Arbitration is a matter of contract and mutual consent, so 
binding non-contracting parties to prior arbitration results 
undermines these principles.
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NOTES

1. This article uses the word “ruling” to refer 
to arbitrators’ rulings on purely legal issues, 
whether the decision occurs before an 
arbitration hearing commences, such as a ruling 
on a pre-hearing summary judgment motion, or 
in the arbitration award itself.
2. Foster v. Plock, 394 P.3d 1119, 1122–23 (Colo. 
2017).
3. Id.
4. Barnett v. Elite Props. of Am., Inc., 252 P.3d 
14, 22–23 (Colo.App. 2010).
5. Judd Constr. Co. v. Evans Joint Venture, 642 
P.2d 922, 925 (Colo. 1982) (emphasis added) 
(citing two cases pre-dating the 1975 Colorado 
Uniform Arbitration Act (CUAA) and the 2004 
Colorado Revised Uniform Arbitration Act 
(CRUAA): Sisters of Mercy v. Mead & Mount 
Constr. Co., 439 P.2d 733, 736 (Colo. 1968) 
(“The award of the arbitrators is of equal 
dignity with a judgment . . . .” (quoting CRCP 
109 (since repealed)), and Int’l Serv. Ins. Co. 
v. Ross, 457 P.2d 917, 924 (Colo. 1969) (“[I]n 
Colorado an . . . [arbitration] award is final in 
the absence of fraud or similar misconduct.”)). 
See also Magenis v. Bruner, 187 P.3d 1222, 1224 
(Colo.App. 2008) (arbitrator not bound by 
either “substantive or procedural rules of law”).
6. Magenis, 187 P.3d at 1224 (court may review 
arbitration award only on grounds specifically 
authorized by statute or if the arbitrator 
exceeded his or her authority under the 
arbitration agreement).
7. See 9 USC § 10 (FAA); Benson, Colorado 
and Federal Arbitration Law and Practice: A 
Guide to Arbitration, Mediation, and other 
ADR Procedures § 16.8 (CLE in Colo., Inc. 3d 
ed. 2017) (quoting Lynch v. Whitney, 419 F. 
App’x 826, 834 (10th Cir. 2011)). The Colorado 
Court of Appeals has noted that an arbitrator’s 
determination is given “extreme deference” 
because the review standard for arbitration 
awards is among the narrowest known to law. 
Barnett, 252 P.3d at 18 (citing with authority 
Brown v. Coleman Co., 220 F.3d 1180, 1182 
(10th Cir. 2000)). Barnett declined to decide 
whether an arbitration award may be vacated 
for contravening public policy or manifestly 
disregarding the law because the record did 
not support either contention. Id. at 20–22.
8. See CRS § 13-22-223 (CRUAA); Price v. 
Mountain Sleep Diagnostics, Inc., 479 P.3d 68, 
70 (Colo.App. 2020).
9. Treadwell v. Vill. Homes of Colo., Inc., 222 
P.3d 398, 400–01 (Colo.App. 2009) (affirming 
homeowners’ arbitration award against 
builder for misrepresentation). The Treadwell 
court stated, “where the parties empower an 
arbitrator to resolve an issue, courts may not 
review the merits—including issues of contract 
interpretation—of the arbitration decision,” 
and a court may not review an “arbitrator’s 
improvident, even silly, factfinding.” Id. 
(citations omitted).
10. Cf. Treadwell, 222 P.3d at 401 (“The 
deference to arbitrators is so great, that 
referring to judicial review of arbitral awards 
may be something of a misnomer.”) (citations 
omitted).

11. A substantial line of out-of-state authority 
holds that settlement of an action generally 
does not prevent issue preclusion. See, e.g., 
Ossman v. Diana Corp., 825 F.Supp. 870, 878, 
n.21 (D.Minn. 1993) (collecting cases).
12. Benson, supra note 7 at §§ 16.7, 16.7.2. But 
see S.O.V. v. People in Interest of M.C., 914 P.2d 
355, 359 (Colo. 1996) (in paternity proceeding, 
a final judgment is an “essential prerequisite” 
for res judicata and collateral estoppel). Cf. 
Annot., Judicial Estoppel: Representation or 
Conduct, Other than Mere Participation, in 
Arbitration Proceeding as Barring Contrary 
Position in Subsequent Litigation, 121 A.L.R. 5th 
403 (Lawyers Coop. Publ’g 2004) (collecting 
cases).
13. Benson, supra note 7 at § 18.6.1 (relying in 
part on Judd Constr. Co., 642 P.2d at 925–26, 
and Container Tech. Corp. v. J. Gadsden Pty., 
Ltd., 781 P.2d 119, 121 (Colo.App. 1989)).
14. Judd Constr. Co., 642 P.2d at 925. For 
related case law, see supra note 5.
15. Rantz v. Kaufman, 109 P.3d 132, 141 (Colo. 
2005).
16. Cf. Barnett, 252 P.3d at 23 (discussing 
preclusive effect of award confirmed as a 
judgment).
17. Stulberg v. Intermedics Orthopedics, Inc., 
997 F.Supp. 1060 (N.D.Ill. 1998) (quoting 
MacNeil et al., Federal Arbitration Law § 39.65 
(Little, Brown: Boston 1994) and collecting 
cases); accord In re Texaco, Inc., 218 B.R. 1, 
10 (S.D.N.Y. Bankr. 1998) (“The doctrine of 
collateral estoppel applies to arbitration 
awards, including final, though unconfirmed, 
arbitration awards.”) (citations omitted). Cf. 
Waterfront Marine Constr., Inc. v. N. End 49ers 
Sandbridge Bulkhead Groups A, B and C, 468 
S.E.2d 894, 902, n.4 (Va. 1996) (“A number 
of jurisdictions apparently do not distinguish 
between confirmed and unconfirmed awards 
for purposes of res judicata” and collecting 
cases). See also generally Wright and Miller, 
Federal Practice and Procedure § 4475.1 
(Thomson West 2d ed. Oct. 2021 update); 
Restatement (Second) of Judgments § 84 
(Am. Law Inst. Oct. 2021 update) (discussing 
arbitration preclusion); Motomura, “Arbitration 
and Collateral Estoppel: Using Preclusion to 
Shape Procedural Choices,” 63 Tulane L. Rev. 29 
(Nov. 1988) (accord).
18. Wellons v. T.E. Ibberson Co., 869 F.2d 1166, 
1169 (8th Cir. 1989).
19. Jacobson v. Fireman’s Fund Ins. Co., 111 F.3d 
261, 266–68 (2d Cir. 1997) (quotations and 
citations omitted).
20. Bio-Psychiatric-Toxicology Lab., Inc. v. 
Radcliff & West, 62 Cal.Rptr.2d 853, 861 (Cal.
App. 2 Dist. 1997), withdrawn, 1997 Cal. LEXIS 
5159 at *1 (Cal. Aug. 13, 1997).
21. Id.
22. See MACTEC, Inc. v. Gorelick, 427 F.3d 
821, 824 (10th Cir. 2005) (holding clause 
prohibiting judicial review of arbitration 
provision enforceable, precluding review of 
district court’s denial of application to dismiss 
award; unclear from opinion if the award was 
confirmed). The MACTEC court stated, “As for 
finality, a valid and final award by arbitration 

generally has the same effect under the rules of 
res judicata as a judgment of a court.” Id. at 831 
(citing with authority Restatement (Second) 
of Judgments § 84(1) and cmt. b (Am. Law 
Inst. 1980)). See also Chen v. Dillard Store 
Servs., Inc., 500 F.3d 1140, 1147 (10th Cir. 2007) 
(accord, but unclear from opinion if the award 
was confirmed).
23. B-S Steel of Kan., Inc. v. Tex. Indus., Inc., 439 
F.3d 653, 666 (10th Cir. 2006) (“Where, as here, 
the parties have invested considerable time and 
resources arbitrating an issue identical to that 
before a court, and the arbitration panel clearly 
articulates its findings on that issue, the court 
may consider this evidence that the parties 
intended the arbitration to have preclusive 
effect.”).
24. Courts have applied issue preclusion to 
trial court orders never reduced to judgment, 
such as attorney disqualification rulings, to 
preclude litigants from continually moving to 
disqualify the same opposing counsel. See, e.g., 
Frazee v. Niles, No. B242395, 2014 WL 31712 at 
*4, 2014 Cal. App. Unpub. LEXIS 41 at *14 (Cal.
Ct.App. Jan. 6, 2014) (denial of disqualification 
motion is “final and binding for purposes of 
collateral estoppel.”) (citation omitted); FMA/
Constr. Mgmt. Corp. v. Yaabetz, 552 N.Y.S.2d 
41, 42 (N.Y.App.Div. 1990) (applying collateral 
estoppel to hold a former client could not file a 
lawsuit seeking to disqualify attorneys).
25. Wright and Miller, supra note 17 at § 4425.
26. United States v. Moser, 266 U.S. 236, 
242 (1924) (emphasis in original) (but also 
stating, “[where] a court in deciding a case 
has enunciated a rule of law, the parties in a 
subsequent action upon a different demand 
are not estopped from insisting that the law is 
otherwise, merely because the parties are the 
same in both cases.” Id.).
27. Cent. Bank Denver, N.A. v. Mehaffy, Rider, 
Windholz & Wilson, 940 P.2d 1097, 1104 (Colo.
App. 1997).
28. Id.
29. Wright and Miller, supra note 17 at § 
4425. See also Nat’l R.R. Pass. Corp. v. Penn. 
Pub. Util. Comm’n, 288 F.3d 519, 530 (3d 
Cir. 2002) (where same legal issue presents 
itself in two suits but the second suit calls for 
application of the previously selected rule of 
law in a significantly different context, it may 
be inappropriate to preclude a party from 
challenging the governing rule of law applied 
in the first suit); Buckley, “Issue Preclusion and 
Issues of Law: A Doctrinal Framework Based 
on Rules of Recognition, Jurisdiction and 
Legal History,” 24 Hous. L. Rev. 875, 876 (1987) 
(proposing a “theoretical justification” for a rule 
preventing parties from relitigating legal issues 
previously decided).
30. Wright and Miller, supra note 17 at § 4425.
31. Id. Cf. Giampapa v. Am. Family Mut. Ins. 
Co., 64 P.3d 230, 243 (Colo. 2003) (court may 
decline to apply the law of the case doctrine if 
a previous decision is no longer sound because 
of changed legal conditions).
32. CRS §§ 13-20-806(7) and -807.
33. CRS § 13-20-806(7)(a).
34. In Ronald A. Chisholm, Ltd. v. Am. Cold 
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analysis, the authors believe these pros and 
cons are more useful in analyzing the latter 
than the former.
50. See generally Hall, supra note 49 at 
936–40. See also Restatement (Second) of 
Judgments § 84(1) (Am. Law Inst. Oct. 2021 
update) (“Except as stated in Subsections 
(2), (3), and (4), a valid and final award by 
arbitration has the same effects under the rules 
of res judicata, subject to the same exceptions 
and qualifications, as a judgment of a court.”); 
§ 84(3)(a) and (b), and 84(4) (identifying 
exceptions to preclusion where preclusion 
“would be incompatible with a legal policy 
or contractual provision that the tribunal in 
which the issue subsequently arises be free 
to make an independent determination of the 
issue in question, or with a purpose of the 
arbitration agreement that the arbitration be 
specially expeditious”; or when the “procedure 
leading to the award lacked” certain formal 
elements of adjudicatory procedure; or the 
arbitration agreement limits the award’s 
binding effect). Cf. Foster, 394 P.3d at 
1125–26 (limiting application of offensive issue 
preclusion). One commentator notes that 
“[d]efensive use encourages the plaintiff to 
join all potential defendants in one action to 
avoid preclusion based on collateral estoppel 
in a later proceeding,” while “[o]ffensive use 
can encourage a plaintiff ‘to adopt a “wait 
and see” attitude’ because the plaintiff will 
not be bound by a previous suit favorable to 
the defendant, but the plaintiff will be able to 
use a defendant’s previous loss against that 
defendant,” and the “‘wait and see’ problem 
cuts against both judicial economy and the 
purpose of party joinder, giving trial courts 
a good reason to look askance at a plaintiff 
attempting to use offensive, nonmutual 
collateral estoppel in most situations.” Conley, 
supra note 39 at 656.

Storage, Inc., No. 3:09-CV-0808, 2013 WL 
3967668 at *9, n.9, 2013 U.S. Dist. LEXIS 107204 
at *29 (W.D.Ky. July 30, 2013), the court found 
that issue preclusion barred relitigation of the 
liability limitation provision’s enforceability 
where the provision had previously been 
found enforceable in an earlier suit between 
the two parties. However, the judgment was 
reversed on appeal because a fact question 
was presented as to which party first breached 
the warehouse receipt agreement, possibly 
rendering the provision unenforceable. See 
Ronald A. Chisholm, Ltd. v. Am. Cold Storage, 
Inc., 590 F. App’x 593, 596 (6th Cir. 2014).
35. Colo. Const. art. II, § 6.
36. S. Wash. Assocs. v. Flanagan, 859 P.2d 217, 
220 (Colo.App. 1992) (arbitration is a private 
means of dispute resolution, and the parties 
can structure both the arbitration award’s 
boundaries and the arbitral procedures). Cf. 
Schmitz, “Untangling the Privacy Paradox in 
Arbitration,” 54 U. Kan. L. Rev. 1211 (2006) 
(“Arbitration is private but not confidential.”).
37. See A.T. v. State Farm Mut. Auto. Ins. 
Co., 989 P.2d 219, 220 (Colo.App. 1999) 
(“[T]his arbitration was not conducted 
under the rules of [AAA], which would have 
provided confidentiality, but rather, under 
the [CUAA], which is silent on confidentiality. 
. . . Therefore, because the plaintiff did not 
obtain a confidentiality or protective order or 
agreement, the record was available for use by 
State Farm in later, separate litigation.”).
38. The AAA’s Ethical Principles state that 
while the AAA and its arbitrators will keep 
confidential the information supplied by 
the parties, the “AAA takes no position on 
whether parties should or should not agree to 
keep the proceeding and award confidential 
between themselves. The parties always have 
a right to disclose details of the proceeding, 
unless they have a separate confidentiality 
agreement. Where public agencies are involved 
in disputes, these public agencies routinely 
make the award public.” https://www.adr.
org/StatementofEthicalPrinciples. See also 
Estreicher and Bennet, “The Confidentiality 
of Arbitration Proceedings,” N.Y. L.J., vol. 
240, no. 31 (Aug. 13, 2008) (noting that the 
ease with which outsiders may be excluded 
from arbitration may provide a false sense of 
security regarding the confidentiality of the 
proceedings, and that even when the parties’ 
agreement provides for confidentiality, or 
the agreement or applicable rules allow the 
arbitrator to issue confidentiality orders for 
cause, such orders only provide a limited 
assurance of confidentiality, particularly with 
respect to third parties).
39. Conley, “Promoting Finality: Using 
Offensive, Nonmutual Collateral Estoppel in 
Employment Arbitration,” 5 U.C. Irvine L. Rev. 
651, 681 (2015) (noting confidentiality clauses 
can prevent offensive, nonmutual collateral 
estoppel because subsequent parties will not 
learn about prior decisions against the common 
defendant). See also Stempel, “Mandating 
Minimum Quality in Mass Arbitration,” 76 U. 
Cin. L. Rev. 383, 423 (2008) (confidentiality 
may allow a “repeat offender” to avoid issue 
preclusion).

40. See Whitlock v. Triangle Grading 
Contractors Dev., Inc., 696 S.E.2d 543, 547 
(N.C.App. 2010) (“The parties contracting for 
arbitration are free to ‘formulate their own 
contractual restrictions on [the] carry-over 
estoppel effect’ of the arbitration award, but 
the parties ‘cannot, of course, impose similar 
limitations which would impair or diminish the 
rights of third persons.’” (citing and quoting 
Am. Ins. Co. v. Messinger, 371 N.E.2d 798, 804 
(1977)).
41. Estreicher and Swderski, “Issue Preclusion 
in Employment Arbitration after Epic Systems 
v. Lewis,” 4 U. Pa. J.L. & Pub. Affairs 15, 24–35 
(Nov. 2018) (discussing cases upholding and 
voiding arbitration confidentiality provisions, 
and effect of such provisions on issue 
preclusion).
42. Id. at 24.
43. Estreicher and Swderski argue that 
“[a]ny confidentiality bar, however, is likely 
to drop out once a party seeks to confirm or 
enforce an arbitration award in court . . . .” Id. 
at 29 (citing cases). Parties can take steps to 
preserve the confidentiality of trade secrets 
and highly personal information disclosed 
during an arbitration while making available 
the substance of arbitration rulings and awards 
relevant to analyzing preclusion.
44. Id. at 24 (discussing cases).
45. Cf. Asahi Glass Co., Ltd. v. Toledo Eng’g 
Co., Inc., 505 F.Supp.2d 423, 437–38 (N.D. Ohio 
2007) (where arbitrating parties deprived 
third party of a full and fair opportunity to 
participate in the arbitration by agreeing to 
keep all arbitration information confidential 
and by preventing third party’s employees 
from serving as expert witnesses, due process 
prevented issue preclusion from applying to 
third party in later action).
46. Cf. Walgreen Co. v. Charnes, 819 P.2d 1039, 
1046 (Colo. 1991) (Colorado’s Constitution 
requires “that all laws relating to state courts 
shall be uniform in their application”).
47. Villas at Highland Park Homeowners Ass’n, 
Inc. v. Villas at Highland Park, LLC, 394 P.3d 
1144, 1151–52 (Colo. 2017) (quoting Wolfe v. 
Sedalia Water and Sanitation Dist., 343 P.3d 16, 
22 (Colo. 2015)).
48. In re Tonko, 154 P.3d 397, 405 (Colo. 2007) 
(issue preclusion is intended to “promote 
reliance on the judicial system by preventing 
inconsistent decisions”).
49. The sidebar’s pros and cons are derived 
from the following sources: Hall, “Issue 
Preclusion is no Illusion for Arbitration in 
Arkansas: Riverdale Development Co. v. Ruffin 
Building Systems, Inc.” 58 Ark. L. Rev. 929, 
936–40 (2006); Motomura, supra note 17; 
Fasman, “Offensive, Non-Mutual Collateral 
Estoppel in Arbitration,” 34 ABA J. Lab. & Emp. 
L. 217 (2020); Conley, supra note 39; Johnson, 
“Preserving the Integrity of the Arbitration 
Process: Requiring the Full and Fair Application 
of the Claim Preclusion Doctrine,” 21 Suffolk 
J. Trial & App. Advoc. 58, 59–61 (2015–16); 
Estreicher and Swderski, supra note 41.
Because claim preclusion analysis is often less 
controversial and simpler than issue preclusion 
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R
ecent fluctuations in the prices of 

construction materials have threat-

ened to wreak havoc on otherwise 

well-planned and well-managed 

construction projects. Economists and industry 

professionals have identified numerous factors 

causing or contributing to these fluctuations, 

including COVID-19-related shutdowns and re-

strictions, lingering tariffs and quotas, increased 

construction activity among single-family 

homeowners, and even instances of hoarding 

and profiteering. Whatever the underlying 

cause, material price fluctuations represent 

a profound and lasting risk to construction 

projects by causing unanticipated spikes in 

construction costs and threatening to delay 

project completion dates due to material ra-

tioning or unavailability. This article explores 

how to manage the impacts of material price 

fluctuations by (1) allocating the risk and 

responsibility through contractual provisions, 

and (2) taking proactive measures to avoid or 

mitigate impacts on the project.

Contractual Provisions
While extreme fluctuations in construction 

material prices is a relatively new phenomenon, 

managing fluctuations in a contract is not a novel 

concept. For decades, parties conducting busi-

ness across borders have included provisions 
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in their contracts addressing exchange-rate 

fluctuations. These provisions—which are vast, 

varied, and supported by a well-developed 

body of law—serve as excellent examples of 

how contracting parties can allocate risk for 

fluctuations in construction material prices. 

Drawing on these examples, below is a list 

of approaches that parties to a construction 

contract can take to allocate risk for material 

cost fluctuations. This allocation can be applied 

either to material costs in general, or to specific 

types of materials that are particularly high risk 

(e.g., steel, lumber, or copper).

 ■ Contractor-at-risk. No changes will be 

made to the contract for any increases in 

material costs and/or any delays caused 

by material unavailability.

 ■ Owner-at-risk. The contractor is entitled 

to a change order to account for any 

increases in material costs and/or any 

delays caused by material unavailability.

 ■ Risk splitting. The parties mutually agree 

to split the cost of any increases in material 

costs based on a predetermined allocation 

(e.g., 50:50).

 ■ Threshold. The owner or contractor agrees 

to bear the risk for increases in material 

costs up to a predetermined threshold 

(e.g., 5% of the assumed cost), beyond 

which the risk shifts to the other party.

 ■ Trigger (allowance). The contractor 

carries the material costs at an assumed 

value in the contract. If the actual costs 

are higher than the assumed value, the 

contractor is entitled to increase the 

contract sum to reflect these costs. If the 

actual costs are lower than the assumed 

value, the savings accrue 100% to the 

owner. This is similar to an allowance in 

the construction industry.

 ■ Indexation. The parties mutually agree 

to link the cost of a particular material 

to an index, such as the NYSE American 

Steel Index, rather than to the cost being 

charged by an individual supplier.

 ■ Freezing. The parties mutually agree to 

a predetermined cost for the material or 

materials in question. The price is not 

subject to change regardless of price 

fluctuations in the market.

 ■ Guardrail. The parties mutually agree to 

a predetermined cost for the materials 

in question and a maximum and min-

imum amount that the materials cost 

may fluctuate. The contractor bears the 

risk for increases beyond the maximum 

amount, while the owner bears the risk for 

decreases below the minimum amount.

 ■ Combination. The parties can mix 

and match different elements from the 

above-listed provisions to fit their par-

ticular circumstances. For example, the 

parties could agree to a 5% threshold, 

beyond which they share the risk on a 

50:50 basis.

Beyond risk allocation, contracting parties 

should also consider material price fluctuations 

in the context of the suspension and termination 

provisions of the contract. For example, owners 

are well-advised to include such fluctuations 

as an express basis for suspending the com-

mencement or progress of construction. This 

option may prove useful if the unavailability 

of materials will impact the planned sequence 

of construction, thereby causing a prolonged 

delay and extended general conditions costs. 

In extreme circumstances, the severity of the 

impact may warrant terminating the contract 

altogether. In that instance, the owner would 

likely need to rely on a termination-for-conve-

nience provision, unless a reasonable argument 

can be made that the contractor is in material 

breach due to the material cost overruns or 

delays caused thereby.

Unfortunately, many owners and construc-

tion professionals entered into contracts before 

the extent of recent material price fluctuations 

was widely known. As a result, many parties to 

existing contracts did not include provisions 

addressing how to deal with such fluctua-

tions. Making matters worse, many contrac-

tors guaranteed their pricing—either through 

lump sum or GMP/GMAX contracts—without 

anticipating the oncoming spike in prices. In 

those instances, contractors are well-advised to 

review their contracts for either force majeure 

or hardship clauses. Even without such clauses 

in the contract, contractors may still be able to 

assert common law defenses, such as frustration 

of purpose or the doctrine of impossibility, 

particularly if the unavailability of materials 

makes it impossible or impracticable for the 

contractor to perform.

Proactive Measures
Whether the contract addresses material price 

fluctuations or not, both project owners and 

construction professionals should consider 

proactive measures they can take to reduce 

the impact of such fluctuations on their proj-

ects. The starting point for reducing these 

impacts is communication. It is critical that 

material suppliers promptly communicate 
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price impacts and product unavailability to 

the general contractor, and equally critical that 

general contractors promptly communicate this 

information to the owner. If this information is 

not timely communicated, it will greatly narrow 

or eliminate the options available to address 

the problem.

Once the problem has been identified, 

the project participants should consider all 

available options, including unusual or creative 

ones. Just as important, the project participants 

should be flexible—and not overly rigid—when 

it comes to implementing these solutions. For 

example, as-planned sequences may need to 

change, contingencies may need to be tapped, 

design features may need to be changed, and 

additional funds may need to be contributed, 

each as needed to promote the success of the 

project. Specific solutions the parties may 

consider include

 ■ offering “sweeteners” to the supplier 

to ensure performance (e.g., paying a 

substantial down payment, agreeing 

to cancellation fees, and/or promising 

additional work on other jobs);

 ■ identifying alternative or supplemental 

suppliers, including those located in 

neighboring cities or states;

 ■ direct purchasing between the owner and 

the supplier to reduce markup;

 ■ buying out all of the needed materials 

early in the construction project;

 ■ securing space in warehouses or lay-down 

yards for storage of excess materials until 

they are scheduled for installation; and

 ■ proposing substitutions or alternates 

to the materials specified in the design.

Due to the uncertainty surrounding com-

modity price fluctuations in the construction 

industry, some developers may decide to 

suspend or postpone planned construction 

projects. Those who do move forward with 

projects in the current economic environment 

are assuming the risk that further fluctuations 

will lead to increases in construction costs, 

delays in the construction schedule, and/or 

disputes with contractors and material suppliers. 

However, these risks can be reduced or avoided 

by including provisions in the contract that 

fairly allocate responsibility in a manner that 
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is mutually agreeable to the parties. Lastly, for 

those projects that are already underway, it is 

essential that the parties open a dialogue to 

explore ways to proactively mitigate the impact 

of commodity price fluctuations or material 

unavailability on the project.

Conclusion 
Material price fluctuations present risks for 

construction projects. While price fluctuations 

are largely uncontrollable, clients can follow the 

practices outlined above to manage potential 

risks by allocating responsibilities through 

contractual provisions and taking proactive 

measures to avoid or mitigate project impacts.  
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T
his article explores Colorado’s 

race-notice statute, CRS § 38-35-109, 

by following Walters v. Cates (In re 

Cates)1 as it traveled over the course 

of six years from the US Bankruptcy Court for 

the District of Colorado to the Tenth Circuit 

Court of Appeals. From a real estate perspective, 

the Cates facts present a fascinating look at 

the importance of the timing, recordation, 

and execution of documents affecting real 

property, and the resulting significant impact on 

a variety of bankruptcy rights if this importance 

is overlooked. 

Practitioners recognized early on that the 

potential implications of Cates on Colorado real 

estate transactions were far-reaching. Accord-

ingly, two amicus curiae sought involvement 

in the appeal and requested permission to 

file briefs with the Tenth Circuit: Land Title 

Association of Colorado and the Colorado Bar 

Association Real Estate Section. Both amici 

had concerns about the case’s potential impact 

on Colorado laws regarding conveyancing, 

security of title, marketability of title, and the 

accuracy and completeness of real property 

records. Ultimately, the Tenth Circuit reversed 

the bankruptcy court’s initial holding, thus 

preserving and protecting the race-notice 

statute as urged by the trustee of the subject 

bankruptcy estate (Trustee) and both amici. 

The Bankruptcy Case: Is There 
a Homestead Exemption?
When Diann Marie Cates filed for Chapter 

7 bankruptcy protection in 2015 she likely 

had no idea what an uproar her financial 

situation would cause in both the real estate 

and bankruptcy realms. At first, her potential 

homestead exemption (valued at $52,000) for 

a condominium in Durango (the property) 

appeared straightforward, but it soon became 

complicated. On her Schedule D, identifying 

“Creditors Holding Secured Claims,” Cates noted 

the existence of a $135,000 deed of trust recorded 

against the property.2 The holders of this secured 

claim were Cates’s father L. Edmund Cates and 

sister Jann Redele Cates (collectively, Cateses).3 

Cates estimated that her condominium was 

valued at approximately $187,000,4 which was 

the exact amount of the deed of trust plus the 

$52,000 homestead exemption available to 

debtors under CRS §§ 38-41-201(1)(a), -201.6, 

and -202. The Trustee objected, alleging that 

Cates’s “misconduct warrants the denial of 

her homestead exemption” because she had 

“[used] the exemption to further her scheme of 

defrauding creditors by impermissibly shielding 

assets.”5 The Trustee cited the following facts in 

support of his objection:

 ■ Cates filed her bankruptcy case on August 

11, 2015.

 ■ On August 1, 2012, Cates executed a 

promissory note (note) in the original 

principal amount of $135,000 payable to 

her father and sister.

 ■ The note was secured by a deed of trust 

dated August 1, 2012, but not recorded 

in the real property records of La Plata 

County until March 4, 2013.

 ■ Before recording the deed of trust, Cates 

transferred her interest in the property 

to the “Diann M. Cates Family Trust,” a 

revocable one-party living trust (Trust), 

by quitclaim deed executed on February 

4, 2013.  

 ■ The quitclaim deed was recorded the 

same day as the Trust.

 ■ The Trust was self-settled: Cates was the 

settlor, trustee, and beneficiary.  

 ■ On August 3, 2015, eight days before she 

filed her bankruptcy case, the Trust (by 

Cates) conveyed the property back to 

Cates, individually, by quitclaim deed 

executed and recorded the same day.6

This article discusses Colorado’s race-notice statute in the context of In re Cates. 
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These facts remained uncontested through 

to the final appeal. 

The Trustee argued that Cates had “encum-

bered the Property with an insider loan, but 

conveyed the Property to the Trust before the 

Deed of Trust was recorded; thus, preventing the 

Deed of Trust from attaching to the Property.”7 

The Trustee concluded that “[b]y conveying 

the Property to the Trust,” Cates shielded the 

property from collection by other creditors.8 

Moreover, the Trustee argued, because Cates 

had “accumulated significant credit card debt,” 

it was foreseeable that those creditors would 

seek judgments and lien the property—in fact, 

Cates disclosed an ongoing collection matter 

at the time of her filing.9 In the days just before 

her filing, the Trust (by Cates) conveyed the 

property back to Cates, with the result that (1) 

the property had been “shielded” by the Trust, 

and “with an imminent bankruptcy filing” any 

judgments that would “attach” to the property 

would be eliminated as “avoidable preferences”; 

and (2) the transfer back to Cates would allow her 

to assert a homestead exemption not otherwise 

allowed for the Trust.10  

In response, Cates first acknowledged that 

the parties agreed as to the documents at issue 

and the dates of recordation.11 Cates then pointed 

out that “objections to exemption claims are 

governed by state law,” and the facts of In re 

Gardner,12 which the Trustee relied on, were 

distinguishable from Cates’s case because 

“intentional and bad faith misconduct by fi-

nancially sophisticated debtors” were present 

in Gardner but not in Cates.13 Cates argued that 

the Gardner Court cited to well-established case 

law that stood for the “proposition that claiming 

the Colorado homestead exemption as to real 

estate is a valid exemption, even if that claim 

of exemption would have been a fraud against 

creditors if claimed with respect to personal 

property.”14  

Cates further argued that self-settled, revo-

cable trusts  are common estate-planning tools, 

and her Trust did not preclude creditors from 

accessing the Trust corpus.15 For this reason, 

and with the understanding that the settlor 

of such a Trust “is considered the owner of 

the trust property until death,” conveying the 

property into the Trust could not be said to be 

fraudulent because the property was not out 

of reach of creditors.16 Further, Cates argued in 

her response to the Trustee’s objection that a 

notice of the Trust was not recorded in the real 

property records pursuant to CRS § 38-30-108, 

which perhaps resulted in her taking title to 

the property (again), inadvertently, in her own 

name.17 Thus, Cates argued, there were no 

“attachment” issues, and the lien created by the 

deed of trust was unaffected by the conveyance 

to the Trust.18 And if Cates never lost ownership 

of the property, despite its transfer to the Trust, 

the homestead exemption was still intact and 

available to her.19 The bankruptcy court entered 

an order discharging debtor on November 23, 

2015, essentially finding in favor of Cates and 

rejecting the Trustee’s objections.20 

The Adversary Case: When did the 
“Transfer” Occur?
Undeterred, the Trustee filed an adversary 

proceeding against the Cateses on May 27, 2016, 

alleging that the conveyance of the property from 

the Trust back to Cates on August 3, 2015, was 

“preferential pursuant to 11 U.S.C. § 547(b)” 

because (1) it was made for or on account of an 

antecedent debt owed by Cates before August 3, 

2015, (2) it occurred while Cates was insolvent, 

(3) it was made on or within 90 days before Cates’s 

bankruptcy filing, and (4) the conveyance back 

to Cates allowed her family members to “receive 

more than they would have” had the transfer not 

occurred and they were instead forced to receive 

payment along with other creditors under the 

Bankruptcy Code.21 The Trustee further argued 

that if the lien were avoided, the deed of trust 

would become property of Cates’s bankruptcy 

estate, and the deed of trust should be assigned 

to the Trustee.22  

The parties eventually submitted cross-mo-

tions for summary judgment. The Cateses 

asserted that they were entitled to judgment 

on the Trustee’s first claim (avoidable transfer 

under 11 USC § 547(b)) because the “undis-

puted facts establish that the transfer of the 

[lien] interest to [the Cateses] occurred upon 

the execution of the Deed of Trust on August 

1, 2012,”23 and “[a]ctual notice of the transfer 

occurred on March 4, 2013 when the Deed 

of Trust was recorded in La Plata County.”24 

The Cateses further argued that CRS § 38-35-

109(1) does not require the recordation of an 

“instrument affecting title to real property” to 

be valid as to (1) the parties to the conveyance 

and (2) those who had notice of the unrecorded 

document before acquiring an interest.25

The Cateses maintained that the Trustee was 

incorrect in asserting that the deed of trust did 

not “attach” to the property until August 3, 2015.26 

Moreover, the fact that the Trust was the owner 

of the property at the time the deed of trust was 

recorded did not affect the validity of the lien 

or lien perfection27 because the late recording 

of the deed of trust would “invalidate [Cates’s] 

lien as to any person with rights who records 

their interest before March 3, 2013,” and after 

that date, the lien was of public record and gave 

subsequent purchasers constructive notice.28 

The Cateses argued that Bandell Investments, 

Ltd. v. Capitol Federal Savings and Loan Ass’n 

of Denver and Carmack v. Place illustrated this 

concept in their favor.29

Lastly, the Cateses addressed whether the 

Trustee’s interest in the property had priority 

over the deed of trust, arguing that it did not 

because “[Cates] transferred a lien interest to 

[the Cateses] [in 2012],” and that interest was 

“perfected as to third parties” when the deed 

of trust was recorded on March 4, 2013.30 They 

further argued that the Trustee “had constructive 

notice” of the deed of trust at the time Cates’s 

bankruptcy case was filed, the “transfer of 

interest” from Cates to the Cateses occurred in 

2012 when the deed of trust was executed, and 

the interest was “perfected” upon recordation 

in March 2013.31 Thus, the recordation gave 

“actual notice” to the Trustee and others of the 

deed of trust well before the 90-day pre-filing 

“look back” period.32 

The Trustee responded and filed a cross-mo-

tion for summary judgment,33 asserting in his 

response that the Cateses’ interpretation of 

Colorado’s race-notice statute was erroneous and 

“ignores case law that has addressed scenarios 

similar to the one before the Court.”34 Focusing 

on the importance of recording documents, the 

Trustee argued that this procedure is essential to 

preserving and identifying interests affecting title: 

Recording an instrument is notice only to 

those persons claiming under the same 
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chain of title, i.e. the actual owner signs the 

instrument . . . . [A]n instrument that is not 

signed by the owner of the property or lacks 

a reference to the non-chain of title party is 

not “properly recorded” [and therefore] the 

instrument is not a valid lien and . . . does 

not place parties on constructive notice.35 

As applied to Cates, the Trustee argued 

that he did not have constructive notice of the 

deed of trust because it was executed by Cates 

individually, not by the Trust, which was the 

property owner at the time.36 The Trustee further 

argued that the deed of trust did not contain any 

irregularities that would “tip off” third parties 

that an outside interest was affected—that is, 

the Trust37—because the deed of trust did not 

mention the Trust.38

The Trustee asserted in his cross-motion 

for summary judgment that he had met the 

elements of a preferential transfer under 11 

USC § 547(b) because (1) there was no dispute 

that the deed of trust was a transfer of Cates’s 

interest in the property, (2) the Cateses were 

Cates’s creditors at the time of the transfer, and 

(3) the deed of trust was made on account of an 

“antecedent debt” owed by Cates to the Cateses 

before the transfer was made.39 While the note 

and deed of trust were executed much earlier, 

the deed of trust was not a “transfer” until 

August 3, 2015—nearly three years after the 

Cateses loaned Cates the funds.40 The Trustee 

then argued that at the time the deed of trust 

“attached” to the property on August 3, 2015, 

Cates was legally presumed to be (and actually 

was) insolvent.41 Lastly, the Trustee argued that 

the transfer enabled the Cateses, as Cates’s 

creditors, to receive more in the bankruptcy 

than they would have if the transfer had not 

taken place.42  

In its order granting the Cateses’ summary 

judgment motion,43 the bankruptcy court 

identified only one major issue, the timing of 

the transfer under 11 USC § 547. While § 547(e) 

governs timing of the transfer for purposes of 

avoidance, the court had to follow Colorado 

state law to determine when the transfer was 

“perfected.”44 Under the Bankruptcy Code, 

a transfer is not made until the debtor has 

acquired rights in the property transferred, 

even if all steps have been taken to perfect the 

transfer.45 Thus, the bankruptcy court reasoned 

that the timing under § 547(e)(3) depends on 

three points in time: (1) when the transfer 

takes effect, (2) when the transfer is perfected, 

and (3) when the debtor acquires rights in the 

transferred property.46

Initially, the bankruptcy court appeared to 

agree with the Trustee that the deed of trust 

“attached to the Property no later than August 

3, 2015, when the Trust quitclaimed the Prop-

erty to [Cates] and [this] quitclaim deed was 

recorded.”47 But the court further stated: “The 

most significant wrinkle in this case, however, 

concerns the self-settled revocable nature of 

the Trust, namely, did [Cates] retain sufficient 

rights in the Property despite title being held 

by the Trust for [the] Deed of Trust to have 

been perfected when it was recorded March 4, 

2013?”48 The Cateses argued that Cates’s transfer 

of title to the Trust on February 4, 2013, did not 

divest Cates of ownership rights based on the 

Colorado case Pandy v. Independent Bank.49 The 

bankruptcy court agreed and found significant 

factual similarities with Pandy.               

The Pandy Problem . . . 
Taking a brief detour into the Pandy case, the 

court noted several similarities worth men-

tioning here. In Pandy, Joseph T. Pandy and 

Elizabeth Pandy were co-settlors of a revocable 

trust that held title to Colorado real property.50 

Defendant Independent Bank obtained two 

judgments against Joseph in Michigan and 

proceeded to domesticate and record those 

judgments in Colorado against the Pandy real 

property.51 The bank initiated an action to quite 

title and for a decree of foreclosure.52

On appeal, the Colorado Supreme Court was 

faced with determining “whether property titled 

in the name of a judgment debtor’s co-settled 

revocable trust is subject to a judgment lien 

against the debtor.”53 In light of the definition 

of a “revocable trust,” which allows a settlor to 

terminate the trust and “recover trust property 

and any undistributed income,” the Court noted 

that while legal title to trust assets may be held 

by a separate entity (i.e., the trust), Joseph (as 

settlor) retained the functional equivalent of 

“ownership of the trust assets.”54 Accordingly, 

the Court determined that the assets of the 

Pandys’ revocable trust were properly subject 

to the claims of Joseph’s personal creditors.55

. . . and What it Meant to Cates 
Applying this same logic to Cates’s case, the 

bankruptcy court determined that Cates “re-

tained an ownership interest in the Property 

even though [title] was held in the name of the 

Trust when the Deed of Trust was recorded.”56 

The same result would be reached under Ari-

zona law, which applied to the Trust as well.57 

This resulted in the perfection of the deed of 

trust upon its recordation on March 4, 2013. 

The bankruptcy court rejected the Trustee’s 

argument that Pandy was narrow in scope, 

applying only to judgment lien creditors.58 

Thus, because Cates had an ownership 

interest in the property on March 4, 2013, 

under § 547(e)(2)(B) and (e)(3) the “transfer” 

took place on that date.59 This March 4 date is 

well outside the preference period identified 

in § 527(b)(4), so the Trustee could not avoid 

the transaction.

Appealing to the BAP: What about the 
Timeline of Events?
On October 26, 2017, the Trustee filed its notice 

of appeal and statement of election to the Tenth 

Circuit’s bankruptcy appellate panel (BAP). The 

issue was “when the transfer of an interest in the 

Deed of Trust occurred for preferential transfer 

purposes.”60 The BAP affirmed the bankruptcy 

court’s findings but did not address what rights 

Cates had in the property as of the recordation 

date.61 The BAP issued its opinion on August 24, 

2018, just over three years after Cates filed her 

original bankruptcy petition. 

The BAP started its analysis by applying 

§ 547(e)(1) and (2), noting that the parties 

agreed that “the time of transfer is governed by 

§ 547(e)(2)(B) and the transfer occurred when 

the transfer was perfected,” but disagreed as to 

the date of perfection.62 To determine this date 

of perfection, the BAP looked to Colorado law to 

decide when a bona fide purchaser (BFP) of the 

property (from Cates) could obtain an interest 

superior to that of the Cateses in the deed of 

trust.63 The BAP cited first to CRS §§ 38-38-101 

to -113 to find that “the properly executed but 

unrecorded Deed of Trust created a lien against 
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the Property,” so the deed of trust became a lien 

on the date it was signed in 2012 because Cates 

owned the property at that time.64  

The BAP then discussed Colorado’s race-no-

tice statute, finding that the purpose of such a 

statute is to protect purchasers “against the risk 

of prior secret conveyances” by a seller and to 

allow a purchaser to “rely on the condition of 

title as it appears of record.”65 Proper recordation 

of documents provides others with constructive 

notice of an interest affecting title, so BFPs who 

acquire an interest in property without notice of a 

prior unrecorded interest, deed, or encumbrance 

on the same property are protected.66 The BAP 

also noted that purchasers of real property in 

Colorado are charged with searching the grantor/

grantee indices to investigate documents that 

may affect the subject real property.67 However, 

a purchaser is only required to search from 

the time the seller “actually acquired the title 

interest” through the date of recordation of 

the transaction that transferred the interest 

from the seller.68 A conveyance that occurs 

outside of this timeframe “is not within the 

chain of title because a searcher has the right 

to assume that a party who has parted with 

record title will make no further conveyances 

of the property.”69 This would have resulted in 

a finding for the Trustee. However, the BAP did 

not end its inquiry there but further stated that 

“[d]ocuments outside the chain of title provide 

constructive notice of interests affecting real 

property if ‘a possible irregularity appears in 

the record which indicates the existence of 

some outside interest by which the title may be 

affected.’”70 In such case, a purchaser is “bound 

to investigate” and is charged with knowledge 

of the would-be fruits of this investigation.71

With this reasoning in mind, the BAP con-

cluded that if a purchaser buying from Cates 

after March 4, 2013, had searched the grantor/

grantee index for the property under “Diann 

M. Cates,” the purchaser would have found 

the quitclaim deed from Cates to the Trust,72 

even though the quitclaim deed was recorded 

a month earlier than the deed of trust. 

The BAP noted the Trustee’s argument that a 

purchaser of the property from the Trust would 

not discover the deed of trust because it was 

recorded after the Trust took title and was thus 

outside the chain of title.73 The Trustee urged 

that construing the law in this manner—to 

require a purchaser to take title subject to an 

unknown lien—“would have a chilling effect on 

real estate lending in Colorado because it would 

effectively make it impossible to insure title.”74 

The BAP centered its focus on the timing of the 

transfer for preferential analysis rather than the 

arguments under Colorado law. 

In the end, the BAP concluded that the 

“transfer” took place on March 4, 2013, outside 

of the preference period, and it affirmed the 

bankruptcy court. The BAP did not address the 

Trustee’s arguments under Pandy or whether a 

different outcome was inescapable due to the 

application of Arizona law, and it did not find 

the Trustee’s arguments under In re Bryan75 to 

be persuasive. 

Six Years Later: The Tenth Circuit’s 
Final Decision
On September 6, 2018, the Trustee sought his 

final appeal to the Tenth Circuit. The Trustee 

presented two issues for review: (1) whether 

the bankruptcy court erred in finding that the 

transfer took place on March 4, 2013, rather than 

August 3, 2015; and (2) if it so erred, whether 

the Tenth Circuit could grant the Trustee’s 

cross-motion for summary judgment.76 As to 

the first argument, the Trustee argued that “[i]n 

applying [§ 547(e)(1)(A)], it is critical to carefully 

track the express language of the statute with the 

facts of the case because the statutory language 

dictates Colorado law applies.”77 Applying the 

statute, the Trustee demonstrated that:

[the deed of trust] . . . is perfected [under 

Colorado law] when a bona fide purchaser 

of the [property] from [Cates], against whom 

[Colorado] law permits [the deed of trust] to 

be perfected cannot acquire an interest that 

is superior to the interest of the [Cateses].78

The Trustee argued that these elements 

were satisfied on August 3, 2015, based on the 

operation of Colorado real estate law:

Colorado law provides that only the record 

owner of property may convey the property 

to a BFP. Colorado law provides that only 

transfers or conveyances within the chain 

of title are binding on BFPs. Consequently, 

Colorado law provides that a BFP’s interest 

is superior to those interests not recorded in 

the chain of title prior to the BFP recording 

its interest. 

Therefore, under Colorado law as applied 

to 11 U.S.C. § 547(e)(1)(A), August 3, 2015 

is the first date after the Deed of Trust was 

recorded that [Cates] could have transferred 

the Property to a BFP, the Deed of Trust 

could have been perfected against a BFP’s 

interest, and a BFP could no longer acquire 

an interest superior to the Deed of Trust.79 

“
The BAP then 

discussed Colorado’s 
race-notice statute, 

finding that the 
purpose of such a 

statute is to protect 
purchasers ‘against 

the risk of prior 
secret conveyances’ 

by a seller and to 
allow a purchaser 

to ‘rely on the 
condition of title as 

it appears of record.’ 

”
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Amici were permitted to file briefs, which 

supported reversal of the bankruptcy court’s 

decision.80 And once again, Pandy reappeared 

in the analysis. 

The Cateses argued in their answer brief that 

the bankruptcy court and the BAP were each 

correct in their ultimate conclusions that the 

date of transfer was March 4, 2013, because Cates 

retained an interest in the property despite the 

transfer of title to the Trust.81 The case proceeded 

to oral argument on September 25, 2019.

On September 28, 2021, more than six years 

after Cates originally filed her bankruptcy 

petition, the Tenth Circuit issued its opinion 

finding that the Trustee met the requirements 

of § 547(b)(4) and reversed and remanded the 

matter to the bankruptcy court.82 

The Tenth Circuit also focused on the timing 

of events, concluding that “when” a transfer of 

real property is made depends on the application 

of “the state law where the property is located,” 

which in this case was Colorado.83 Delving into 

the language of Colorado’s race-notice statute 

and the importance of the grantor/grantee index 

system, the Tenth Circuit found that when the 

first quitclaim deed was recorded, and up until 

at least when the Trust conveyed the property 

back to Cates, the deed of trust was outside the 

chain of title.84  

Of note, the Tenth Circuit did not address 

amici’s argument that the deed of trust was 

still outside the chain of title even after Cates 

recorded the second quitclaim deed.85 It also 

rejected the “irregularity” argument that would 

have otherwise put a purchaser on notice of an 

interest, notably because “a quitclaim deed in 

and of itself is not an irregularity that prompts 

further inquiry under Colorado law.”86 Therefore, 

the Tenth Circuit rejected the Cateses’ argument 

that the deed of trust was perfected on March 

4, 2013, because a BFP would have been on 

notice of the lien. 

The Tenth Circuit next turned to the argu-

ments regarding Pandy, specifically finding 

that whether Cates retained an interest in the 

property was irrelevant to the lien priority 

scheme under Colorado law and did not alter 

the language of § 547(e)(1) and (2) as to the 

timing of the transfer.87 It concluded that the 

“deed of trust was unperfected between the 
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A spouse’s trust interest in an irrevocable trust may be characterized 
as separate property in a dissolution of marriage proceeding, 

but the increase in the interest’s value during marriage is marital property. 
This article considers the relevant time period for measuring the increase 

in value of common trust interests under current Colorado authority.

P
arents and grandparents have long 

provided for future generations by 

placing assets in various types of 

trusts. Some trust beneficiaries bring 

their trust interests into marriages, while others 

obtain their interests during the marriage. A 

trust interest remains the beneficiary’s separate 

property, but the increase in value of the interest 

during the marriage is marital property that 

must be calculated in a dissolution of marriage 

proceeding. The type and design of a trust 

interest affects the nature of the interest as 

property. It also determines the starting date 

for measuring the interest’s increase in value 

during the marriage, which can drastically 

impact the overall division of marital property.

In Colorado, the In re Marriage of Balanson 

line of cases1 has given rise to several issues 

concerning how to value the interests of parties 

who are beneficiaries of irrevocable trusts that 

could be considered property in a dissolution of 

marriage proceeding. The Balanson cases and 

the Colorado legislature’s enactment of CRS 

§ 14-10-113(7)(b) in 2002 in response to In re 

Marriage of Gorman2 have resulted in different 

opinions among experts on issues related to 

trust interests as property, such as:

 ■ how various types of powers of appoint-

ment affect the treatment of a remainder 

interest in an irrevocable trust as property 

or an economic circumstance under CRS 

§ 14-10-113(7)(b),3

 ■ how to analyze a remainder interest as 

property when an irrevocable trust is 

decanted,4 

 ■ whether and when a remainder interest 

in an irrevocable qualified personal res-

idence trust or an irrevocable grantor 

retained annuity trust should be treated 

as property or an economic circumstance, 

and

 ■ the relevant time period for measuring 

the increase in value of a trust interest 

and how an outright distribution from a 

trust impacts this issue.

This article addresses the last issue, regarding 

when to start measuring the increase in value of 

a trust interest for division of marital property 

purposes. It focuses on interests in irrevocable 

trusts.

Dividing Marital Property in Colorado
In a Colorado dissolution of marriage proceed-

ing, the court must set apart to each spouse his 

or her separate property and divide the marital 

property after considering all relevant factors.5 

The relevant factors concerning the division of 

marital property include, but are not limited to, 

“[t]he value of the property set apart to each 

spouse,” “[a]ny increases or decreases in the 

value of the separate property of the spouse 

during the marriage,” and “[t]he economic 

circumstances of each spouse at the time the 

division of property is to become effective.”6

A three-step process governs the character-

ization of property in a dissolution of marriage 

proceeding. First, courts must determine wheth-

er a property interest exists.7 Second, if there 

is a property interest, courts must determine 

whether that interest is separate or marital.8 
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Notably, a spouse’s separate property includes 

property acquired before the marriage or 

acquired by “gift, bequest, devise, or descent” 

during the marriage.9 Third, if there is a separate 

property interest, courts must calculate the 

portion of that interest’s increase in value 

that is marital property, beginning at the time 

of marriage or at the time of acquisition if 

acquisition occurred after the marriage.10 This 

analysis for a trust interest frequently requires 

the assistance of a trust and estate attorney 

to provide expertise on the legal aspects of 

the issues, and a valuation expert, usually an 

accountant, to calculate the increase in value 

of the trust interest.

Types of Trust Interests
A grantor of a revocable trust reserves the right 

to amend or revoke the trust without the consent 

of a trustee or a person holding an adverse 

interest.11 If a trust agreement executed after 

August 7, 2013, does not expressly provide that 

the trust is irrevocable, that trust is revocable.12 

Even for trusts that are deemed irrevocable, 

a number of approaches are available under 

Colorado law to change that trust’s terms and 

operation.13

Colorado appellate cases involving trusts in 

dissolution of marriage proceedings address 

three main types of irrevocable trust interests: 

a mandatory income interest, a discretionary 

interest to income and/or principal (which 

is subject to the trustee’s discretion), and a 

remainder interest. One beneficiary may have 

multiple types of interests in the same trust.

A beneficiary who holds a mandatory in-

come interest is generally entitled to receive the 

net income generated from the trust assets.14 The 

trust agreement usually states how frequently 

the distributions of income must occur, which 

is typically monthly, quarterly, semiannually, or 

annually. Many trusts give the trustee discretion 

to determine the allocation of investments in the 

trust between fixed income and assets likely to 

appreciate. The asset allocation can significantly 

impact the amount of trust income generated.

A beneficiary who holds a discretionary 

interest is entitled to distributions from the trust 

when the trustee exercises discretionary powers 

granted by the trust instrument to distribute 

income and/or principal to the beneficiary. 

When the holder of a discretionary interest dies 

or another trust-specified event occurs (e.g., 

expiration of a term of years), the discretionary 

interest terminates and the beneficiary has no 

further interest in the trust.

Lastly, a beneficiary who holds a remainder 

interest receives the trust’s assets when the trust 

is distributed on termination. For example, when 

a trust terminates after the final expenses of the 

trust’s administration have been paid or put 

into a reserve, a beneficiary with a one-fourth 

remainder interest would receive one-fourth of 

the trust’s remaining assets, usually contingent 

on the beneficiary’s survivorship.

Treatment of Interests 
in Irrevocable Trusts
Each type of interest in an irrevocable trust is 

treated differently, as described below. 

Mandatory Income Interests
Under In re Marriage of Guinn, when a non-trust-

ee beneficiary holds only a mandatory income 

interest, that interest is not property.15 Specif-

ically, the Guinn Court held that absent some 

“ownership” interest in the principal itself, 

a non-trustee spouse’s mandatory right to 

unrealized future discretionary allocations of 

income did not constitute property.16 Guinn 

did not address whether a mandatory income 

interest was an “economic circumstance” be-

cause the parties in that case apparently did 

not raise that issue.

Discretionary Interests
In many instances, an interest in an irrevo-

cable trust subject to the trustee’s discretion 

to distribute income and/or principal is not 

property.17 However, a discretionary interest in 

an irrevocable trust is an economic circumstance 

to be considered by the court in its division of 

marital property.18

Remainder Interests
Colorado courts generally consider a remainder 

interest in an irrevocable trust to be property in 

a Colorado dissolution of marriage proceeding.19 

The initial value of this interest is separate 

property, but the increase in value is marital 

property.20 In the published Colorado appellate 

cases involving a remainder interest in an 

irrevocable trust, each trust at issue existed 

when the dissolution of marriage proceeding 

commenced.21 No published Colorado appel-

late case has analyzed the treatment of trust 
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distributions to a trust remainder beneficiary 

during the term of the trust or upon termination. 

The Effect of CRS § 14-10-113(7)(b)
In 2001, the Colorado Court of Appeals held in 

Gorman that a remainder interest in a third-party 

trust that was revocable or amendable was 

property for dissolution of marriage purposes.22 

After Gorman, a combined committee of family 

law and trust and estate attorneys proposed 

legislation to preclude the categorization of 

certain interests in trusts as property in a dis-

solution of marriage proceeding.

In response to Gorman, in 2002 the Colorado 

legislature enacted CRS § 14-10-113(7)(b), 

which excludes from the definition of both 

“property” and “economic circumstance” 

any “interest under any donative third party 

instrument which is amendable or revocable, 

including but not limited to third-party wills, 

revocable trusts, life insurance, and retirement 

benefit instruments. . . .” In 2003, the Colorado 

Court of Appeals in In re Marriage of Dale 

concluded that CRS § 14-10-113(7)(b)(1) was 

enacted in response to Gorman, (2) did not 

overturn the holding in Balanson II that a 

remainder interest in an irrevocable trust was 

property, and (3) was not intended to alter the 

treatment of remainder interests in irrevocable 

trusts as property.23 As discussed in a previous 

Colorado Lawyer article, different approaches 

have been used to assess the impact of CRS 

§ 14-10-113(7)(b) on irrevocable trusts that 

grant powers of appointment to third parties.24

Starting Date for Measuring 
Increase in Value
The starting date for measuring the increase in 

value of a trust interest varies depending on the 

type of trust interest. The type of trust interest 

also determines how to calculate the increase 

in value that is marital property.

Remainder Interest in a Revocable Trust
Any interest in a third-party revocable trust is 

not property so long as the grantor is alive and 

has capacity to revoke or amend the instrument 

under CRS § 14-10-113(7)(b). A revocable trust 

typically becomes irrevocable upon the death of 

the grantor, so any remainder interest becomes 

property as of the grantor’s death because CRS 

§ 14-10-113(7)(b) no longer applies.25 

In most situations, the relevant period for 

measuring the increase in value of a remainder 

interest in a revocable trust begins on the later 

of the date the trust became irrevocable (usually 

the grantor’s death) or the date of marriage.26

Mandatory Income Interest 
in an Irrevocable Trust
When a non-trustee beneficiary holds only a 

mandatory income interest, that interest is not 

usually considered property.27 However, when 

a non-beneficiary trustee makes a mandatory 

outright distribution of income to a non-re-

mainder beneficiary, the distribution becomes 

separate property at that time.28 

Assuming that the distribution can be 

traced, any increase in value from the time 

of distribution generally is considered marital 

property.29 If the distribution cannot be traced, 

the distribution might still impact the marital 

property division if it can be shown that the 

assets distributed contributed to the acquisition 

of existing marital assets.30

Discretionary Interest 
in an Irrevocable Trust
An interest in an irrevocable trust subject to the 

discretion of a trustee who is not the spouse is 

usually not considered property.31 However, when 

such a trustee makes an outright distribution 

from an irrevocable trust to the spouse pursuant 

to that trustee’s discretionary power to distribute 

trust income and/or principal, that distribution 

then becomes separate property.32

Assuming that the distribution can be traced, 

the increase in value is measured from the time of 

distribution.33 If the distribution cannot be traced, 

a contribution argument may be available.34

Remainder Interest in an Irrevocable 
Trust that Has Not Terminated
Published Colorado appellate cases address a 

remainder interest in an irrevocable trust that 

has not terminated, as opposed to a distribu-

tion to a remainder beneficiary after the trust 

termination.35 The case law in this area evolved 

from early decisions involving interests in assets 

that are generally difficult to quantify or subject 

to contingencies.

In the 1970s, Colorado decisions focused 

on the difficulty of valuing interests in assets in 
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determining whether they constituted proper-

ty.36 For example, the Colorado Supreme Court 

addressed whether pensions were property.37 

Similar to irrevocable trust interests, pensions 

are subject to contingencies that make them 

difficult to value. The Court in Grubb began 

focusing on the economic realities of the interest 

at issue in holding that difficult-to-value unma-

tured pension benefits were property rather than 

a mere “expectancy.”38 Shortly after Grubb, the 

Court in Gallo again acknowledged that hard to 

value interests can qualify as property by noting 

that “this court has joined other courts in stating 

that contingencies should be taken into account 

when the court disposes of marital property 

between the parties, not when determining 

which assets belong in the marital estate.”39

The Court’s holding in Balanson II that a 

remainder interest in an irrevocable trust was 

property40 continued the trend of decisions 

recognizing that uncertain financial interests that 

were hard to value and/or subject to contingen-

cies should be considered property because this 

results in a more equitable division of financial 

assets between the parties. In Balanson II, the 

Court concluded that while contingencies do 

not negate the treatment of a trust interest 

as property, they do affect the value of that 

trust interest.41 The Court acknowledged the 

difficulties in valuing the spouse’s trust interest 

but nevertheless determined that the spouse 

possessed a separate property interest in the 

trust.42 The opinion provided trial courts with 

guidance when determining the increase in 

value of remainder interests that are separate 

property by citing the approach of valuing 

pensions that take into account contingencies 

such as survivorship.43 The Colorado Court of 

Appeals expanded on this guidance, stating 

that for purposes of valuation, the court can 

consider additional contingencies, including 

the delay in a spouse receiving the spouse’s 

interest or the risk of forfeiture.44

For a remainder interest in an irrevocable 

trust that has not terminated, the relevant period 

for measuring the increase in value logically 

begins at the later of the funding date of the 

trust or the date of marriage.45

Remainder Interest in an Irrevocable Trust 
that has Been Distributed Outright
No published Colorado appellate cases address 

a remainder interest in an irrevocable trust that 

has been terminated or otherwise distributed 

outright. But two approaches may be used to 

determine the appropriate starting date for 

measuring the increase in value of a remainder 

interest in an irrevocable trust that has been 

distributed outright.

First, the increase in value may arguably 

be measured from the date the trust assets 

are distributed to a remainder beneficiary. 

This approach assumes that upon outright 

distribution of a trust, the nature of the beneficial 
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interest fundamentally changes such that a 

new property interest is created at that point in 

time. This interest is similar to an inheritance, 

which debatably warrants the same treatment 

as if the trust were revocable or amendable, 

because the beneficiary has control over how 

to manage the property.

However, the Court of Appeals in Dale 

rejected the argument that under CRS § 14-

10-113(4), the “time of acquisition” means the 

date trust assets are distributed to a remainder 

beneficiary. The spouse in Dale argued that 

the other spouse’s remainder interest was not 

acquired until it became an “actual possessory 

interest,”46 but the Court was unpersuaded. Fur-

ther, the practical effect of treating a remainder 

interest as not constituting property until it 

becomes an actual possessory interest would 

be contrary to the policy adopted in Balanson 

II, so that the mere exercise of a discretionary 

distribution power or a trust termination power 

does not defeat treatment of hard-to-value assets 

as property. Under the first approach, a trustee 

would only have to exercise a discretionary 

distribution power, in whole or in part, or a trust 

termination power to avoid treatment of the 

spouse’s remainder interest in an irrevocable 

trust as property under CRS § 14-10-113(4). 

Under a second approach, when a remain-

der beneficiary receives assets by virtue of an 

outright distribution during trust administration 

or upon trust termination, the increase in 

value would be measured from the later of the 

funding date of the trust or the date of marriage. 

This approach recognizes that the value of the 

remainder interest when there are contingencies 

or variables affecting the value (i.e., before assets 

are distributed outright) increases when there 

are no contingencies or variables affecting the 

value (i.e., after assets are distributed outright). 

The sole effect of no longer having contingencies 

or variables would be to increase the value of the 

remainder interest, whether distributed or not.

The Colorado appellate courts that have 

addressed the effect of contingencies or variables 

have taken the position that contingencies 

or variables can be quantified before trust 

distribution.47 In 2014, the Colorado Supreme 

Court in In re Marriage of Cardona and Castro 

reaffirmed Balanson II by citing it for the specific 

proposition that a spouse’s remainder interest 

in an irrevocable trust constituted property: 

“Although the value of the spouse’s remainder 

interest in that case was uncertain, that uncer-

tainty did not convert the spouse’s interest into 

a mere expectancy.”48

The second approach, under which the 

increase in value is measured from the later of 

the funding date of the trust or the date of mar-

riage, is most consistent with current Colorado 

appellate decisions.49 The distribution from 

the trust is logically traced from a preexisting 

trust interest rather than construed as the 

disappearance of one asset and the creation 

of an entirely new asset.

Conclusion
The design of a trust affects whether a trust 

interest is separate property in a dissolution of 

marriage. For trust interests that are property, 

the impact of an outright distribution to a spouse 

depends on the nature of the spouse’s trust 

interest, which also affects the starting date for 

measuring the increase in the interest’s value. 

This starting date can significantly impact the 

division of marital property, so practitioners 

should pay close attention to the types of trusts 

and trust interests at issue.  
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Colorado’s Stamp on the 
Lawyer Well-Being Movement

 The Colorado Supreme Court Task Force 
on Lawyer Well-Being

BY  MON IC A  M .  M Á R QU E Z  A N D  JON AT H A N  W H I T E

I
n November 2021, the Colorado Supreme 

Court Task Force on Lawyer Well-Being 

(task force) released its final report, con-

cluding three years of work by a dedicated 

group of nearly 60 Colorado lawyers, judges, 

and law students.1 We are excited to highlight 

the task force’s recommendations and innova-

tions, which aim to improve the well-being of 

Colorado’s legal community. 

Worrisome Statistics 
for the Profession
In recent years, the incidence of stress, depres-

sion, anxiety, and substance use disorders in 

the legal profession has received considerable 

attention. Several surveys of lawyers and law 

students conducted in the last decade have 

revealed a troubling lack of well-being in our 

profession.2 For example, a national survey of 

over 3,000 law students released in 2016 found 

that over one-third of responding students 

reported experiencing mild, moderate, or severe 

anxiety.3 Another survey released the same year 

of over 12,800 lawyers (sponsored by the Amer-

ican Bar Association’s Commission on Lawyer 

Assistance Programs and the Hazelden Betty 

Ford Foundation) revealed that 61.1% reported 

having had mental health concerns pertaining 

to anxiety.4 Further, 45.7% had experienced 

depression, and 11.5% had experienced suicidal 

thoughts at some point in their career.5 This 

survey also showed that 20.6% of responding 

lawyers engaged in “problematic drinking” 

indicative of possible alcohol dependence 

based on criteria established by the World 

Health Organization.6 

A national survey of judicial officers reported 

in the Journal of the Professional Lawyer in 2020 

added to this discussion.7 Responding judges 

identified key sources of stress while serving 

on the bench, including heavy caseloads, 

unprepared attorneys, self-represented litigants, 

and the impact of their decisions.8 Judges 

reported suffering fatigue and low energy, sleep 

disturbance, and poor concentration.9 

The troubling data from the lawyer and law 

student surveys spurred the creation of the 

National Task Force on Lawyer Well-Being in 

2016, which was co-chaired by Colorado’s former 

Attorney Regulation Counsel James Coyle.10 In 

2017, the national task force released a signifi-

cant report with numerous recommendations 

for addressing these issues.11 This report also 

encouraged the formation of state-level task 

forces to develop initiatives to enhance lawyer 

well-being at the local level.12 
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The Colorado Task Force 
on Lawyer Well-Being
The Colorado task force launched its work in 

September 2018, with Justice Monica Márquez 

serving as chair.13 Its core objective was to explore 

ways to enhance well-being in the Colorado legal 

community.14 The full task force met between 

September 2018 and February 2020, hearing 

from a number of experts.15 The task force 

formed five committees: the Business Case 

Committee, the Judicial Committee, the Law 

Student Committee, the Resources Committee, 

and the Data Gathering Committee.16 Each 

generated its own set of recommendations 

pertinent to that interest area.

Unlike many state-level task forces around 

the country, the Colorado task force did not 

have to start from scratch; it was able to build 

on existing strong foundations established 

over the last decade by the Colorado Lawyer 

Assistance Program (COLAP) and the Colorado 

Attorney Mentoring Program (CAMP).17 Both 

COLAP and CAMP ably serve Colorado lawyers 

by helping them better navigate the practice 

of law.18 The task force was thus able to focus 

on ways to elevate well-being in the Colorado 

legal profession to the next level. 

Key Themes
As the task force committees explored recom-

mendations, key themes emerged. First, task 

force members viewed lawyer, judge, and law 

student well-being as integral to succeeding and 

thriving in this demanding profession. The task 

force began to think about lawyer well-being 

from a “peak performance” perspective, one that 

encourages lawyers to recognize that well-being 

practices promoting health, rest, and resiliency 

are integral to being the best attorneys and 

judges (and spouses and parents and human 

beings) we can be, every day.19 

A second key theme that emerged was 

the need to normalize discussions around 

well-being. The culture of our legal profession 

exalts overwork and abhors weakness; the 

resulting stigma associated with asking for 

help unfortunately silences and harms too 

many of our colleagues.20 Our reluctance to 

take time off because of how others might 

perceive it, including those in positions of 

power, is ultimately counterproductive to peak 

performance. In short, seeking help and taking 

needed time off should not be taboo. Relatedly, 

we need to publicize and promote existing 

well-being resources available to lawyers, judges, 

and law students.

Third, the task force recognized and ex-

plored the connection between well-being and 

diversity, equity, and inclusion in the practice 

of law and on the bench.21 We wrote in the 

Denver Law Review in 2019 that “practices that 

promote well-being tend to foster more inclusive 

work spaces that are collegial, supportive, and 

sustaining for lawyers of all backgrounds,” an 

insight shared by many task force members.22 

Several task force recommendations highlight 

resources and tools for diverse lawyers and law 

students, and offer suggestions for employers 

and law schools to create more inclusive en-

vironments. 

Finally, a key takeaway was that the ongo-

ing pandemic has heightened the urgency of 

this national and state-level discussion about 

well-being in the legal profession. When the 

task force held its final scheduled meeting 

in early February 2020 and was preparing to 

release its report, the pandemic had not yet 

arrived in Colorado. However, rapidly unfolding 

national and world events had an immediate 

and dramatic impact on the well-being of the 

legal community. It quickly became clear that the 

pandemic was changing the profession, perhaps 

in permanent ways. On the one hand, it forced 

legal employers to explore work-from-home 

solutions that have revolutionized our views 

about the need to be physically present in an 

office on a daily basis. At the same time, the 

pandemic exacerbated existing challenges to 

well-being, including isolation, disconnection, 

and anxiety. 

The remainder of 2020 also brought wide-

spread social upheaval and racial reckoning 

that followed George Floyd’s murder. These 

and other ongoing challenges only underscore 

the well-being and inclusivity challenges in our 

society and profession. Confronted with these 

developments, the task force paused the release 

of the final report and regrouped to explore 

the impact of these events. Its committees 

revisited the recommendations proposed and 

updated them to reflect our (still-changing) 

environment before releasing the final report 

in November 2021.

Innovations and Recommendations
Although we highlight certain recommendations 

and innovations here, we encourage readers 

to download and review the full report at 

https://www.coloradosupremecourt.com/

PDF/AboutUs/ WellBeing/Well-Being_Report_

Nov2021_Release_Final.pdf. 

Business Case Committee and Colorado 
Supreme Court Recognition Program for 
Legal Employers Pilot Program
Under the leadership of former CBA President 

Mark Fogg, the Business Case Committee 

explored how to engage legal employers in 

promoting well-being in the legal profession.23 

Looking to the Colorado Supreme Court’s Pro 

Bono Commitment and Recognition Program as 

a model,24 this committee proposed a recogni-

tion program for Colorado legal employers who 

take measurable steps toward enhancing the 

well-being of their employees.25 The committee 

generated ideas for concrete, specific actions 

employers could take so that organizations had 

a starting point.26 The committee also identified 

six goal areas for these actions:

1. creating a culture of well-being through 

leadership, accountability, and buy-in;

2. fostering competence by developing 

and supporting programs on substantive 

development and mentoring;

3. developing work-life integration and 

flexible work schedules;

4. promoting diversity, inclusion, and equity 

to increase organizational success and 

well-being;

5. assessing compensation metrics to pro-

mote well-being; and

6. making clients part of the conversation 

about well-being.27

To propel this vision, CAMP Executive 

Director Ryann Peyton led a one-year pilot 

recognition program beginning in July 2020 

to study the feasibility of the concept.28 The 26 

participating employers included large and 

small law firms, solo practitioners, government 

employers, in-house legal departments, and 
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nonprofit legal service providers.29 After refining 

the recommended criteria and steps coming 

out of the Business Case Committee,30 the 

pilot program’s final report recommended 

that the Colorado Supreme Court establish a 

standing program consisting of (1) an annual 

pledge to well-being for legal employers, (2) a 

peer-to-peer or group mentoring program to 

exchange ideas for implementing well-being 

initiatives, and (3) formal recognition from 

the Colorado Supreme Court for employers 

participating in such a program.31 In September 

2021, the Colorado Supreme Court authorized 

the creation of an implementation committee 

to explore the feasibility of creating a statewide 

recognition program.32 That work will continue 

through 2022.

Judicial Committee
Under the leadership of Judge Jonathan Shamis 

and Magistrate Judge Nina Wang, the Judicial 

Committee envisioned a new website for Col-

orado judicial officers featuring well-being 

programs and resources.33 The Colorado Judicial 

Well-Being website is now a reality. Although 

the website focuses on the needs of judicial 

officers, it is full of resources useful to judicial 

branch employees, as well as lawyers and law 

students generally.34 The regularly updated 

website contains articles and links to information 

on topics ranging from judicial peer-to-peer 

coaching, to exercise and nutrition, coping with 

aging parents, and opportunities for connection. 

It may be viewed at https://judicialwellbeing.

colorado.gov. 

Another concrete result of the Judicial Com-

mittee’s work has been the Chief Justice’s cre-

ation of the Judicial Well-Being (JWB) Standing 

Committee.35 The JWB Standing Committee has 

members from each of the state’s judicial districts 

and is charged with creating and maintaining 

well-being initiatives for Colorado state judicial 

officers.36 It will ensure that well-being efforts in 

the state judicial branch continue beyond the 

sunset of the larger task force, and will include 

educational programming, retention support, 

improvements to the senior judge program, 

among other initiatives.37 The JWB Standing 

Committee will also complement ongoing efforts 

to bolster well-being and promote diversity and 

inclusion through the state judicial Peer-to-Peer 

Coaching Program and the Judicial Diversity 

Outreach Program headed by Sumi Lee.38 

Law School Committee
The Law School Committee, chaired by Dr. 

Debra Austin and Patty Powell, brought to-

gether a group of lawyers, law students, and law 

professors and deans to collaborate on ways 

to advance well-being at both the University 

of Colorado Law School and the University of 

Denver Sturm College of Law.39 The Law School 

Committee generated a host of permanent rec-

ommendations to bolster law student well-being, 

as well as several specific recommendations 

for supporting law student well-being during 

the pandemic.40 The permanent recommenda-

tions include reserving one class period for a 

guest lecture by COLAP in each legal ethics or 

professionalism course curriculum, and incor-

porating information on well-being resources 

offered by the law school and university as a 

part of each course’s syllabus.41 The committee 

recommended de-emphasizing alcohol at law 

school social functions.42 It also recommended 

that law schools offer loan repayment coun-

seling and programming, given the extensive 

challenges student loan debt places on many 

law graduates.43 Recommendations specific to 

the pandemic include implementing virtual 

support groups and expanding student remote 

counseling options.44

The Law School Committee also made 

several recommendations to support law stu-

dents from diverse backgrounds, including 

collaboration with specialty bar associations 

to develop programming to address issues 

that adversely impact the well-being of such 

students.45 In a similar vein, the committee 

recommended unconscious bias training for 

law students, staff, and faculty, as well as ally 

training, and called for strong, sustained funding 

for offices of diversity, equity, and inclusion at 

both law schools.46 

Resources Committee
As noted, Colorado’s legal community already 

benefits greatly from the confidential support 

offered by COLAP and the professional devel-

opment offered by CAMP and its volunteer 

mentors.47 The Resources Committee, chaired by 

Lys Runnerstrom and Jonathan White, explored 

options to expand on these foundational pro-

grams.48 The committee developed a brochure 

that publicizes well-being resources available 

to Colorado lawyers and discusses building a 

professional support structure along with simple 

self-care techniques.49 The committee also 

recommended a possible rule change allowing 

Colorado lawyers to voluntarily designate time 

off through the filing of a “notice of absence” 

with trial courts.50 As models, the committee 

looked to rules from Georgia and North Carolina 

establishing procedures for designating periods 

of absence.51 Finally, the committee made 

several recommendations for promoting lawyer 

well-being among lawyers practicing outside 

the Front Range metro area, such as offering 

CLE seminars in nontraditional classroom 

settings, including outdoor seminars, as well 

as having activity-based gatherings hosted by 

local bar associations.52 

Data Gathering Committee
Evidence, statistics, and data drive the legal 

profession. The Data Gathering Committee, 

co-chaired by Chief Deputy Regulation Counsel 

Margaret Funk and Dr. Eve A. Wood, explored 

what data might advance the well-being dis-

cussion.53 The committee was interested in 

collecting forward-looking information on 

the well-being services Colorado lawyers use, 

Colorado lawyers’ awareness of court-supported 

resources and services offered by the Colorado 

Bar Association, and what additional services 

Colorado lawyers think would advance lawyer 

well-being.54 It also proposed conducting a 

survey to explore the coping mechanisms Col-

orado lawyers rely on for their well-being.55 The 

committee put forward several survey options 

for gathering and analyzing such information.56 

Systemic Solutions to Incivility
Several committees cited incivility as contrib-

uting to the stress and burnout prevalent in the 

profession.57 These committees recognized that 

lawyers who exhibit civility are more effective 

and have better reputations, and that civil 

workspaces enhance employee satisfaction.58 

The task force recommended that the Supreme 
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Douglas County District Court.

Court explore development of a center for civility 

in the Colorado legal community within CAMP.59 

This recommendation suggests building on 

CAMP’s well-recognized leadership in attorney 

mentoring through added programming in focus 

areas of social responsibility, communication, 

and professional identity.60

The Path Forward
The task force’s final report emphasizes that 

there is no single solution to lawyer, judge, and 

law student well-being struggles. Changing 

our profession’s culture requires continued 

engagement and work toward creating an 

environment that is more sustaining, inclusive, 

and healthy. The profession’s demands are 

unlikely to change, but the good news is the 

conversation regarding well-being is shifting. 

The robust final report offers new initiatives and 

creative approaches. With the prioritization of 

this issue at the national and state level, and 

with the talent and energy invested by the 

lawyers, judges, and law students who served 

on the task force and its committees, we see a 

brighter future for our profession. 
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Davis Award Winner
Jason St. Julien on the 

Importance of Connection 
BY  H A L E Y  H E M E N

F
or Jason St. Julien, connection is es-

sential. Most recently, the pandemic 

has brought this into sharp focus. “As 

much as we may want to hide it, we 

are social beings,” he muses. “Given that is the 

case, we have no idea how a simple smile, hug, 

or acknowledgment can alter someone’s mood 

or life. I remember riding my bike during the 

lockdown begging and praying that I would see 

someone walking so I could just say ‘hello’ and 

hear them say ‘hello’ back.”

The pandemic was also the genesis of St. 

Julien’s Denver Post op-ed about his experience 

of being Black in this world at this moment,1 

when so many Black and brown people have 

to carefully calibrate a performance of self in 

public to survive the mundane in a culture 

that’s hostile to their very being. “The pandemic 

forced me to come to grips with the fact that 

no one is coming to save me or ‘us’ in general. 

The fact that I want life to be some way other 

than it is, is for me to deal with. In order to do 

that, I continually ask myself, ‘Right now, in 

this moment, what actions are you taking that 

are consistent with what you are committed 

to?’ That can be a very confronting question to 

ask yourself. At times, I find that my answer is 

‘nothing.’ Then I have to take responsibility for 

how my life is going—rather than blame the 

pandemic or someone else—and start taking 

actions to create the life I want to live.”    

In his Denver Post op-ed, St. Julien calls on 

each of us to “[t]olerate nothing. Acquiesce 

to nothing. Be fierce. Be bold. Be brave . . . .” 

in standing up to instances of racism that we 

witness. “That is how you make the difference.” 

It’s a powerful belief to hold, that each person 

has such a massive impact in this life, but it’s 

something he has seen play out in his life, as 

much as it has empowered him to be the kind 

of man who makes things happen. 

From Teacher to Prosecutor
A native of St. Martinville, Louisiana, St. Julien 

arrived in Denver nine years ago because of 

a series of important connections. St. Julien 

originally was a teacher. He taught seventh 

grade Texas history and reading (and coached 

football and basketball) at Pearland Junior High 

South in Pearland, Texas. In 2007, he started 

considering graduate school (“probably an MBA 

or a PhD in psychology”), when his cousin Mark 

Chretien, a patent attorney at Greenberg Traurig 

in Houston, asked him if he’d ever considered 

law school. In the end, St. Julien reasoned that 

law school would open more doors for him 

than a PhD in psychology and, as he reluctantly 

conceded, provide a better economic outlook. 

So he walked away from the education field that 

he loved and enrolled in law school at Louisiana 

State University. 

During his 2L year in law school, St. Julien 

interned with Chief Judge Ralph E. Tyson of 

the US District Court for the Middle District of 

Louisiana in Baton Rouge. Judge Tyson offered 

him a clerkship when he graduated. However, 

Judge Tyson passed away from cancer just 

before St. Julien took the bar exam. “In him, I 

lost a mentor and friend.”

St. Julien then began cold calling federal 

judges across the nation, telling them his story 

and asking if they had any openings for a law 

clerk. When everyone else was saying no, Judge 

Mary Ann Vial Lemmon in the US District Court 

for the Eastern District of Louisiana in New 

Orleans said yes.  

“While working in New Orleans, my trial 

advocacy coach at Louisiana State University, 

Jude Bourque, reached out to Judge Alfred 

Harrell in Denver: they teach together for NITA, 

the National Institute for Trial Advocacy. He 

told my story to Judge Harrell, and Judge Harrell 

contacted Judge Wiley Y. Daniel, then chief 

judge of the US District Court for the District of 

Colorado. I spoke with Judge Daniel while he was 

on a break during a jury trial, and we promised 

to stay in touch. In 2011, Judge Daniel spoke at 

a probation conference in New Orleans. We met 

Each year, Davis Graham & Stubbs LLP joins the Denver Bar Foundation and Davis Family to 

sponsor the Richard Marden Davis Award. The award is presented to a Denver lawyer under the 

age of 40 who “so combines excellence as a lawyer with creative civic, cultural, educational, and 

charitable leadership as to best exemplify the character and promise of Richard Marden Davis at that 

stage in his career.” The CBA is proud to spotlight this year’s Davis Award winner, Jason St. Julien.
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up for breakfast and within 30 seconds it was 

like I was talking to my uncle,” St. Julien says.  

“Long story short, Judge Daniel offered me a 

clerkship position. I had never been to Denver 

before and I knew no one in Denver except Judge 

Daniel. I figured that this door was opening 

because there were life lessons that I needed to 

master, and I could only master them in Denver. 

I also figured there were people I needed to meet 

that I could only meet in Denver and things I 

needed to do that I could only do in Denver. I 

surrendered to that. Now my world is a bigger 

place because of my nine years in Denver.” 

Following time spent as a federal law clerk, St. 

Julien became a federal criminal prosecutor. “It 

was the highest honor to make my appearance 

in federal court and say, ‘Jason St. Julien for the 

United States.’ My heart would skip a beat every 

time I would say that—it still does when I think 

about it today. I always knew at the end of the day 

that I had my hand on the pulse of something 

greater than myself: I was representing the United 

States and my job was to keep its citizens safe.”

A Time of Personal Growth
During his years as a federal prosecutor, St. 

Julien and his friend Earl Johnson created the 

At Last! Project, which would see them leading 

four sessions of a three-hour program at a federal 

prison. It shaped his perspective in important 

ways. “The program was three parts. The first was 

a conversation about listening—we asked the 

participants to consider that we rarely, almost 

never, actually listen to others. The second 

part was a conversation about being related 

and connected to everyone we interact with 

because we are all human and have similar 

concerns—they just show up differently based 

on our life experiences. The third part was an 

exercise called the ‘Be With’ exercise. Each 

participant has a partner, and they stand a couple 

feet from each other and just look at each other 

in silence for several minutes. 

“During the first presentation we facilitated, 

we had a break after the first conversation. I told 

Earl that for the first time I really let myself hear 

and listen to the participants’ stories. What I did 

not know was that as a prosecutor, I had drawn 

a line and prevented myself from ‘walking in 

their shoes.’ To be clear, I listened and read 

about defendants’ backgrounds, but I always 

had a wall up.

“What I experienced during the first presen-

tation was mind-boggling. For the first time, I 

really, I mean really, saw that the participants 

in front of me could have been my dad, my 

brother, my uncle, or my friend. In fact, every 

one of the participants is someone’s son, dad, 

uncle, or friend. I felt an instant and profound 

connection to their human-ness. I saw them as 

human beings, just like me, dealing with life, just 

like me. When I realized this, I actually cried in 

front of them.” 

After such an experience, it’s no surprise 

that his customary advice for new lawyers is to 

“connect with people.” (He doesn’t like the word 

“networking.”) He advises, “Get to know people 

you work with. Your interpersonal relationships, 

along with the trust and respect you earn, is 

what will carry you.”

St. Julien has since moved on from his role 

as a federal prosecutor. His new position is 

lead counsel of Community Trust at Airbnb. “I 

have never worked for a business per se. Here I 

am, not only learning a new position, in house 

counsel, but also learning about business so I 

can properly advise our internal clients. The 

learning curve is exponentially steep, and with 

that comes the humbling experience of making 

mistakes and having to admit I do not know 

certain things. That said, I work with amazing 

colleagues. I have never experienced the diver-

sity—however you choose to define it—that I 

have at Airbnb. This new challenge has been 

the catalyst for significant personal growth in 

the past seven months.”

Top: St. Julien, joined by Paul Chan and 
Justice Richard Gabriel, at the Davis 
Award Dinner on February 3. 

Right: Accepting the 2021 Richard 
Marden Davis Award.  
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1. St. Julien, “The unrelenting, frustratingly 
delicate balancing act of being black,” Den. 
Post (June 18, 2020), https://www.denverpost.
com/2020/06/18/jason-st-julien-the-
unrelenting-frustratingly-delicate-balancing-
act-of-being-black.

Getting Schooled by Middle Schoolers
There are certain skills from St. Julien’s teaching 

days that have served him well in his law career, 

the biggest being communication. “In any 

relationship, communication is paramount. 

Especially when you are teaching seventh 

graders. I couldn’t get frustrated at students 

for not following directions or an assignment 

when I did not properly communicate the 

assignment with absolute precision. I came at 

it from the place that I am the teacher, and the 

buck stops with me. Similarly, as a lawyer, it is 

my responsibility to communicate clearly. If 

a request is not executed by design, that is on 

me because I was not clear.”

The challenges inherent in teaching middle 

schoolers—a notoriously tough audience—also 

helped St. Julien hone his public speaking skills. 

“These young people are so much more intuitive 

and intelligent than we ever give them credit 

for. They will see through you in a nanosecond 

if you are not being real with them. I had to be 

quick on my feet. I had to demonstrate patience 

and leadership, even when I was not necessarily 

sure how a lesson would pan out.” 

Bookstores and Motorbikes
When not on the clock, St. Julien continues 

working to make connections with others on 

important topics, giving regular presentations 

to groups about race and race relations in 

the community. He also has a wide range 

of interests to keep him busy, from reading 

(“Bookstores are like hallowed ground for me. 

There is so much knowledge and wisdom in all 

the books in a bookstore. I constantly have to 

tell myself to only buy one book at a time.”), 

to the symphony (“I am very thankful that the 

Colorado Symphony is back performing live. I 

usually go to two performances a month during 

the season.”), to going down the road on his 

Harley-Davidson Road King motorcycle when 

the weather is good (after getting stuck in an 

epic rain and hailstorm this past July, “guess 

who constantly checks the weather now?”). 

Of course, it doesn’t take a meteorologist 

to see there are plenty of sunny days ahead 

for this year’s Davis Award winner. The CBA 

congratulates Jason St. Julien on his outstanding 

achievement.  

St. Julien posing outside his junior 
college (Frank Phillips College in 
Borger, Texas) while on a summer 
motorcycle trip with his dad.

https://www.denverpost.com/2020/06/18/jason-st-julien-the-unrelenting-frustratingly-delicate-balancing-act-of-being-black/
https://www.denverpost.com/2020/06/18/jason-st-julien-the-unrelenting-frustratingly-delicate-balancing-act-of-being-black/
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Introducing Fastcase: 
A guide to legal research 
for Colorado Bar members

What is Fastcase?
More than 1.1 million lawyers 
nationwide subscribe to Fastcase's 
legal research tools. Fastcase offers 
primary legal research, as well as 
more than 750 books, treatises and 
journals. Fastcase also integrates with 
Docket Alarm’s briefs, pleadings and 
motions database, and it syncs with a 
mobile app on iOS and Android.
 
Why did Fastcase 
and Casemaker merge?
Fastcase and Casemaker are 
combining to offer a comprehensive 
set of tools and products to users. 
Soon, you will gain new innovations 
in citator, docket analytics, workflow 
tools and more.

Ready to get started? 
Here are some next steps.

1. Log on to Fastcase from our 
homepage cobar.org using the 
same credentials as you do for 
our website. 

2. Visit the Resource Library 
via cobar.org/fastcase and 
consider registering for a 
training webinar, watching the 
collection of tutorial videos and 
reading more information about 
the transition. 

 
Questions? 
Call 866-773-2782 or email support@
fastcase.com

Exciting Updates to Your Legal Research Member Benefit
The CBA is committed to proving our members with innovative research 
solutions. Since 2004, the CBA has offered members no-cost access to 
Casemaker, the legal research platform. Now, we’d like to introduce you to 
Fastcase!
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email advertising@cobar.org for information about display advertising in Colorado Lawyer.

Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 3

March  February 1

April  March 1

May  April 1

June  May 2

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 3

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

 ■ Design services are available for an 

additional fee.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact Melissa Higham 

at mhigham@cobar.org.

Questions?
Contact Melissa Higham at mhigham@cobar.

org.
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THE LAW FIRM OF 

BAYER & CAREY P.C. 
IS PLEASED TO ANNOUNCE THAT 

DAVID O’DONNELL 
HAS JOINED THE FIRM AS AN ASSOCIATE. 

 MR. O’DONNELL WILL PARTICIPATE  

IN OUR CIVIL LITIGATION PRACTICE, 

EMPHASIZING DEFENSE OF INSURANCE  

POLICYHOLDERS AND THEIR INSURERS  

THROUGHOUT THE STATE OF COLORADO. 

JANUARY 10, 2022 

 

GARY L. PALUMBO JOHN T. MAURO 

PETER M. SPIESSBACH LAURA C. YEAGER 

MATTHEW J. WEEBER JANA M. KASPAR 

DAVID O’DONNELL 

 

TELEPHONE (303) 830-8911 

FACSIMILE (303) 830-8917 

1660 N. DOWNING STREET        DENVER, COLORADO  80218  

 
 

1490 Lafayette Street, Suite 304, Denver, CO 80218 
p 303.593.2595 | f 303.502.9119

lowrey-parady.com

 

We are proud to welcome Ariel 
DeFazio as Of Counsel to the firm. 

Lowrey Parady Lebsack specializes
in representation of employees and
civil rights plantiffs.

Ariel brings over 10 years of experience
representing employees in federal and
state court, arbitrations and at the
appellate level. We are excited to have
her join our team.
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Montgomery Little & Soran, PC 
is pleased to announce 
WILLIAM BENJAMIN KING
has been promoted to Equity 
Shareholder. Ben’s practice 
focuses on Family Law. 

5445 DTC Pkwy. Ste. 800, 
Greenwood Village, CO 80111

303.773.8100
www.montgomerylittle.com

Montgomery Little & Soran, PC 
is pleased to announce 
MICHAEL K. PALMER 
has been promoted to 
Shareholder. Michael’s practice 
focuses on Family Law.

5445 DTC Pkwy. Ste. 800, 
Greenwood Village, CO 80111

303.773.8100
www.montgomerylittle.com

proudly announces that  
John C. Matthews  
has been named an 
Officer of the firm

we are also pleased to announce 
Nyahuma Egerton-Francis

has joined the firm as an Associate

600 17th Street, Ste 600N 
Denver, Colorado 80202 

(303) 296-2828
www.whiteandsteele.com

The CBA Ethics Hotline is a free resource for attorneys who 
need immediate assistance with an ethical dilemma or 
question. Inquiries are handled by individual members of 
the CBA Ethics Committee. Attorneys can expect to briefly 
discuss an ethical issue with a hotline volunteer and are 
asked to do their own research before calling the hotline.

A Service for Attorneys

To contact a hotline volunteer,
please call the CBA offices at 303-860-1115.

CBA ETHICS HOTLINE
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Mev Parsons
1290 Broadway, Ste. 1700

Denver, CO 80203
303-894-0014

dbaps@earthlink.net

denbar.org/Placement-Services

Temporary, Temp-to-Hire and Permanent 
Placement of Legal Support Staff

DENVER BAR ASSOCIATION 
PLACEMENT SERVICE

Serving the legal community for over 30 years.
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Want to raise your profile 
in the Colorado legal 
community and earn CLE 
credit in the process? 
Consider writing for 
Colorado Lawyer, the CBA’s 
official publication.

All article submissions 
are peer-reviewed by 
coordinating editors 
before being scheduled for 
publication. To get started, 
please review our writing 
guidelines and contact the 
appropriate coordinating 
editor to discuss your topic. 
Visit cl.cobar.org/about for 
details.

If you do not see a 
coordinating editor listed 
for your area of interest,  
contact Jodi Jennings at 
jjennings@cobar.org 
(substantive law articles) 
or Susie Klein at 
sklein@cobar.org (all other 
articles).

WRITE 
FOR US

Dale R. Harris
May 11, 1937—January 16, 2022

Former CBA President 

Dale R. Harris passed 

away in  D enver  on 

January 16, 2022, with 

family by his side. Dale 

was born on May 11, 

1937, in Crab Orchard, 

Illinois. He attended 

Marion schools, where he excelled in athletics 

and received the Rotary Diamond Key Award. 

After graduating from high school, Dale attended 

the University of Colorado at Boulder and later 

Harvard Law School. Dale married the love of 

his life, Toni K. Shapkoff, on June 26, 1960.

Following his graduation from Harvard, Dale 

and Toni moved to Denver, where he joined 

Davis, Graham and Stubbs (DGS). Dale worked 

for DGS for nearly 60 years, including several 

years as managing partner, until his retirement 

in 2007. During that time, he gained a national 

reputation in antitrust and trial practice. Fol-

lowing retirement, Dale served as an arbitrator 

for the American Arbitration Association and 

continued in this role until his passing. 

Dale held leadership positions in many 

professional and community organizations. 

He was a past president of the Colorado and 

Denver Bar Associations as well as a fellow of 

the Colorado Bar Foundation and the American 

College of Trial Lawyers. He was Colorado 

state chair of the Fellows of the American Bar 

Foundation, Colorado state membership chair of 

the Supreme Court Historical Society, president 

of the Denver Law Club, and president of the 

Colorado Association of Corporate Counsel. 

He held various leadership roles with the Legal 

Aid Foundation, the Colorado Judicial Institute, 

and the Colorado Trust Account Foundation. In 

addition, he was a member of the Colorado Chief 

Justice’s Commission on the Legal Profession 

and the Colorado Supreme Court’s Judicial 

Advisory Council. 

In the broader Denver community, Dale 

served as chair of the boards of directors of 

Mile High United Way, the Rocky Mountain 

Chapter of the Arthritis Foundation, and QuaLife 

Wellness Community. He was also a member of 

the Denver Rotary Club and Colorado Forum.

Dale received the Award of Merit from both 

the Colorado and Denver Bar Associations, their 

highest award for service to the legal profession, 

and the Denver Law Club’s Lifetime Achievement 

Award. He was also honored with the Williams 

Award and the Ruth Vincent Cunningham Award, 

both presented by the Rocky Mountain Chapter 

of the Arthritis Foundation for outstanding 

community service.

 In addition to his many awards and 

accolades, Dale was a tremendous mentor, 

colleague, friend, and example to generations 

of lawyers at DGS and throughout the Denver 

legal community. His colleagues remember him 

for his work ethic and leadership, as well as his 

dedication to passing his wealth of knowledge 

and professionalism on to the next generation. 

People looked to him because of his abilities, 

compassion, kindness, and integrity.

A devoted family man and loyal Broncos 

and Rockies fan, Dale is survived by his wife 

Toni and their loving family. Donations may 

be made in his memory to the University of 

Colorado Anschutz Cancer Center General 

Research Fund (giving.cu.edu/fund/cancer-

center-general-research-fund) or the Arthritis 

Foundation (arthritis.org/donate). 

In Memoriam

AROUND THE BAR   |   IN MEMORIAM

The In Memoriam section honors the 
lives and careers of recently deceased 
CBA members. The CBA relies on cor-
respondence from members for this 
information. To help us recognize as 
many members as possible, please 
send notices and high-resolution pho-
tos to Susie Klein at sklein@cobar.org. 
This is a complimentary service.
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T
he CBA Ethics Committee (Commit-

tee) has issued the following letter 

abstracts in response to requests for 

ethical guidance. They are issued for 

advisory purposes only and are not binding on 

the Colorado Supreme Court or the Office of 

Attorney Regulation Counsel.

No. 2017-2. Is an estate planning lawyer 
required, upon request, to provide a former 
client with estate planning documents in an 
electronic and editable format? Further, can 
an estate planning lawyer copyright a client’s 
estate planning documents?

Facts
Your practice is concentrated in estate planning. 

A former client contacted you requesting that 

you provide the client with estate planning 

documents in an electronic and editable format 

(the format). We assume for purposes of this 

opinion that the requested documents exist in 

the client’s file in the format at the time your 

representation was terminated. 

Issues
1. When documents are in the format, must 

the lawyer comply with the request? 

2. May a lawyer assert a copyright over docu-

ments maintained in the format?

Analysis and Conclusions
Question 1
The crux of your letter concerns whether a 

lawyer is required under the Colorado Rules of 

Professional Conduct (Colo. RPC or the Rules) 

to provide a former client with documents 

maintained in the format when they exist in 

that format in the file. The Committee answers 

the first issue in the affirmative and concludes 

that the Rules require that, when a former client 

requests the documents in the format and they 

exist in that format, the lawyer is obligated to 

provide them.

Colo. RPC 1.16(d) states:

Upon termination of representation, a lawyer 

shall take steps to the extent practicable to 

protect a client’s interests, such as giving 

reasonable notice to the client, allowing 

time for employment of other counsel, sur-

rendering papers and property to which the 

client is entitled and refunding any advance 

payment of fee that has not been earned. 

The lawyer may retain papers relating to 

the client to the extent permitted by law. 

(Emphasis added.)

This rule was “not intended to impose an 

obligation on a lawyer to preserve documents 

that the lawyer would not normally preserve, 

such as multiple copies or drafts of the same 

document.” Colo. RP.C 1.16A, cmt [1]. As used 

in this rule, a client’s file “consist[s] of those 

things, such as papers and electronic data, 

relating to a matter that the lawyer would usually 

maintain in the ordinary course of practice.” Id. 

Colo. RPC 1.4(a)(4) further requires a lawyer 

to “promptly comply with reasonable requests 

for information.” 

As referenced in your letter, CBA Formal 

Opinion 104 addresses, in detail, a lawyer’s 

duty upon termination of the representation 

to surrender the client’s papers. See generally 

CBA Formal Op. 104, “Surrender of Papers to the 

Client Upon Termination of the Representation” 

(1999). Formal Opinion 104 makes clear that 

the definition of “papers” under Colo. RPC 

1.16(d) “must be derived from the purpose of 

the rule, which is furtherance of the lawyer’s 

principal ethical duty reasonably to protect 

the client’s interests.” Id. at 4-314–15. It makes 

equally clear that Colo. RPC 1.16(d)’s use of the 

term surrender “is intentional and establishes 

an affirmative obligation upon the lawyer to 

relinquish possession after demand,” and 

that “[t]he lawyer should err on the side of 

production.” Id. at 4-315. 

Private Letter Opinion 2007-02 addresses a 

lawyer’s “Duty to Surrender Client Documents 

in Electronic Format” and is particularly salient 

here, given that it addresses estate planning 

documents. Private Letter Opinion 2007-02 

extends Formal Opinion 104’s rationale to 

“documents in accessible electronic format” 

and concludes that providing documents in that 

format at the client’s request “is a reasonably 

practical step [a lawyer] should take to enable 

the continued protection” of the former client’s 

interests. Id. While Private Letter Opinion 

2007-02 addresses a lawyer’s duty to provide 

documents in “accessible electronic format,” 

without discussion of whether they must be 

“editable,” the Committee finds its rationale 

persuasive here. 

The Committee discerns no meaningful 

distinction between provision of a client’s 

documents in “accessible electronic format” 

and “editable electronic format.” You do not 

question that the client is entitled to receive the 

documents in an uneditable, electronic format 

(i.e., as PDFs). The distinction is then one of 

format, and not substance, since the client can 

simply retype or optimize (i.e., OCR) a PDF 

to make it “editable.” Accordingly, providing 

the documents as requested is a “reasonably 

practicable step” a lawyer must take under 

Colo. RPC 1.16(d) and places the documents 

within the scope of “papers” that must be 

surrendered under the same rule. See Colo. 

RPC 1.16(d) (requiring surrender of “papers 

and property to which the client is entitled”). 

The Committee appreciates your concern 

that, as a result of the format, a client may be 

more likely to use the documents in a manner 

Letter Abstracts
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for which you did not intend them, such as 

modifying them himself, using them for family 

members, or turning them over to new counsel. 

However, what the client intends to do with the 

documents does not relieve the lawyer from the 

responsibility to provide them. The same risks 

are present when a lawyer provides noneditable 

documents and can be appropriately addressed 

through a termination letter that complies with 

Colo. RPC 1.16. And because the client is a 

former client rather than a current client, you 

have no obligation to determine his capacity. 

See Colo. RPC 1.14 (limiting duty to determine 

client’s capacity to “decisions in connection 

with a representation”). 

The Committee equally appreciates your 

concern that in some practices, lawyers sub-

scribe to services that provide copyrighted 

templates or impose restrictions on use under 

a licensing agreement. Use of any such services 

or forms must be consistent with the Rules and 

does not form a basis for withholding or de-

stroying client files. Accordingly, the Committee 

interprets “papers” under Colo. RPC 1.16(d) 

to require only surrender of those editable, 

electronic forms that have been specifically 

modified to the client’s circumstances. It does 

not read Colo. RPC 1.16(d) as requiring a lawyer 

to disclose the unedited or unmodified forms 

from which those documents originated. 

The Committee further cautions that its 

opinion here should not be read to encourage 

deleting the editable versions of documents to, 

as you state in your letter, “avoid the ethical di-

lemmas outlined” therein. The Committee does 

not agree that provision of editable electronic 

documents presents any such ethical dilemma 

that supports the premature destruction of 

any client files. Nor would such a practice 

be permitted under the Rules. See Colo. RPC 

1.16(a) (“A lawyer in private practice shall 

retain a client’s files respecting a matter unless” 

certain exceptions not at issue here apply). 

Presumably, the editable, electronic version 

of any final document exists within the client’s 

file and must be maintained in accordance 

with the Rules. 

However, the Committee is of the opinion 

that Colo. RPC 1.16(d) does not require the 

surrender, in any format, of internal firm ad-

ministration documents (i.e., conflicts checks, 

personnel assignments, or documents that were 

intended for law office management or use); 

documents protected from disclosure based on 

third-party interests; and, arguably, personal 

lawyer notes (especially those containing 

personal impressions and comments). See 

generally Formal Op. 104. But see Restatement 

(Third) of the Law Governing Lawyers § 90, 

cmt. c. The Committee is also of the opinion 

that the lawyer is obligated to provide only those 

editable electronic documents maintained in 

the ordinary course of practice that exist in 

the client’s file as of the date the lawyer–client 

relationship was terminated. See Colo. RPC 

1.16A, cmt [1]. 

The Committee’s answer here is consistent 

with other jurisdictions that have addressed 

similar questions. See New York City Bar Ass’n 

Comm. on Prof’l & Judicial Ethics Formal Op. 

2008-01, “A Lawyer’s Ethical Obligations to 

Retain and to Provide a Client with Electronic 

Documents Relating to a Representation” (2008) 

(stating lawyers have an obligation to provide 

clients with electronic documents created and 

contained within the client’s file in that format); 

State Bar of California Formal Op. 2007-174 

(emphasis in original) (concluding “the form 

of the items in question [] proves immaterial” 

to a lawyer’s obligation to return client papers 

upon termination of representation); Illinois 

State Bar Association Advisory Op. on Prof’l 

Conduct No. 01-01 (“It is also the Committee’s 

opinion that the request to have the client file 

materials downloaded onto disk is a ‘reasonable’ 

request as set forth in Rule 1.4(a), and that 

the client is entitled to receive his or her files 

in the format in which the lawyer or law firm 

maintains such files.”).

Finally, because your letter does not express 

any concern regarding disclosure of the meta-

data contained within those electric documents, 

or the expense of producing those documents 

where they exist in solely paper format, we do 

not address those concerns here.

Question 2
Your second issue raises a legal rather than 

an ethical question. Pursuant to the Commit-

tee’s bylaws, the Committee is tasked with 

providing ethics advice and is not obligated to 

respond to questions about law. Accordingly, 

and respectfully, the Committee declines to 

address that issue. See Rules of the Standing 

Committee on Ethics of the Colorado Bar Ass’n 

(last amended April 2007), § F, Rule F-3(e) 

(stating the Committee “shall not be obliged 

to answer” an inquiry that involves “opinions 

on questions of law, other than those arising 

under the Colorado Rules”). 

2021-1. What ethical considerations exist 
when a lawyer is employed by a law en-
forcement agency as a peace officer and 
legal advisor, and also practices law with a 
private law firm?

Facts
It is our understanding that you are considering 

employment with the County Sheriff’s Office 

(CSO) as a certified peace officer and that 

you will use your legal skills and knowledge 

to assist the CSO in legal training, criminal 

investigations, prosecutions, and internal 

affairs investigations. You state that you would 

not be “formal legal counsel for the CSO as 

those duties are the function of the County 

Attorney’s Office.” However, you have advised 

the Committee that your job at the CSO will 

include serving as the department’s “in house” 

legal adviser. You should not overlook your 

relationship, if any, with the district attorney 

and other prosecuting authorities with respect 

to legal training, criminal investigations, and 

prosecutions.

While you are serving as a peace officer and 

legal adviser with the CSO, you also intend to 

engage in the part-time practice of law with a 

new firm located within the county either as a 

partner or as of counsel to the firm. The firm will 

engage in a wide practice, including criminal 

law, family law, trusts and estates, and other 

civil litigation. You have further informed the 

Committee that you would not being doing 

any litigation and will limit your practice to 

transactional matters.

It is anticipated that other lawyers in the 

firm would be involved in dependency and 

neglect cases, serving as guardians ad litem 

(GALs) through the Colorado Office of the 
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Child’s Representative (OCR), and as respondent 

parent counsel through the Colorado Office of 

Respondent Parents’ Counsel (ORPC). Partners 

in the new firm would also seek contract work 

representing peace officers through the Fraternal 

Order of Police (FOP). 

Issues
Your question seeks guidance as to various 

ethical questions that may arise from your dual 

role as a peace officer and a lawyer in a firm. Your 

questions mainly concern conflicts of interest 

arising from your prospective employment 

by a CSO while also working in a private law 

firm. Because the Committee’s role is limited 

to ethical considerations, this letter does not 

consider or opine on any statutory or other 

authority that may be relevant to your query.

Analysis
No Rule Bars a Peace Officer from Working 
in a Law Firm
In answer to your general question, the Com-

mittee advises that no rule in the Colorado 

Rules of Professional Conduct (Rules or Colo. 

RPC) bars an active peace officer from working 

in a private law firm. The Rules do, however, 

address conflicts of interest that could prohibit 

you from representing certain people or entities. 

Some conflicts of interest you may have would 

be imputed to lawyers who work in your firm. 

The remainder of this letter identifies some of 

the ethical rules that may bear on your planned 

employment.

Attorney-Client Relationship with the CSO
Based on your description of your work at the 

CSO, the Committee assumes that you will have 

an attorney-client relationship with the CSO. 

The Committee does not express an opinion on 

this issue because the Rules do not address the 

formation of an attorney-client relationship. See 

Colo. RPC 1.3 Scope, cmt. 17. However, for your 

information, the Committee notes that case law 

establishes that an attorney-client relationship 

is formed when a client seeks and receives 

the advice of a lawyer on legal consequences 

of the client’s past or contemplated actions. 

People v. Bennett, 810 P.2d 661, 665 (Colo. 1991) 

(attorney-client relationship may be inferred 

from the conduct of the parties and the proper 

test is a subjective one—an important factor is 

whether the client believes that the relationship 

existed.); People v. Morley, 725 P.2d 510, 517 

(Colo. 1986) (“A client is a person who employs 

or retains an attorney for advice or assistance 

on a matter related to legal business.”); People v. 

Chavez, 139 P.3d 649, 655 (Colo. 2006) (“Under 

longstanding Colorado law the attorney-client 

relationship arises when a [person] consults 

with an attorney about his case.”); Losavio v. 

Dist. Court, 188 Colo. 27, 133, 533 P.2d 32, 35 

(1975) (the attorney-client privilege is estab-

lished by the act of a client seeking professional 

advice from a lawyer.) 

Possible Concurrent Conflicts of Interest 
A concurrent conflict of interest prohibits a 

lawyer’s representation in two circumstanc-

es. The first is when representing one client 

will be directly adverse to another client. The 

second is when there is a significant risk that 

representation of one or more clients will be 

materially limited by the lawyer’s responsibility 

to a current or former client, to a third person, 

or by the lawyer’s own personal interest. Colo. 

RPC 1.7(a)(1) and (2). This rule recognizes 

“the unimpaired loyalty a defendant is consti-

tutionally entitled to expect and receive from 

his attorney.” Cuyler v. Sullivan, 446 U.S. 335, 

356 (1980) (Marshall, J., concurring in part and 

dissenting in part). See also People v. Isaac, 470 

P.3d 837, 843 (Colo. O.P.D.J. 2016) (“Lawyers’ 

most important ethical obligations are those 

owed to clients, and the keystone of those 

obligations is loyalty.”); Hutchinson v. People, 

742 P.2d 875, 881 (Colo. 1987) (“In carrying out 

his duty to provide effective legal assistance, 

counsel owes his client a paramount duty of 

loyalty.”). “A lawyer should act with commitment 

and dedication to the interest of the client and 

with zeal in advocacy on the client’s behalf.” 

Colo. RPC 1.3, cmt. 1.

Under narrow circumstances, clients may 

give informed written consent to waive a lawyer’s 

concurrent conflict of interest. Colo. RPC 1.7(b). 

However, such consent must be disclosed 

to and approved by the court in a case that 

is filed in court before the representation of 

each client may continue. “Although Colo. 

RPC 1.7(b) permits conflicts under the rules 

to be waived, the trial court must still decide 

whether such waiver would impact the fairness 

of the proceedings.” Liebnow by and through 

Liebnow v. Boston Enterprises Inc., 296 P.3d 108, 

117 (Colo. 2013). 

In assessing whether a conflict is waivable, 

the question is “whether a disinterested lawyer 

would conclude that the conflict would result 

in an adverse effect on the lawyer’s relationship 

with or representation of either client.” CBA 

Formal Ethics Op. 68. “Another factor to be 

considered is the duration and intimacy of 

the lawyer’s relationship with one or both of 

the clients. A long-standing relationship with 

one client may make it difficult for the lawyer 

to believe reasonably that he or she will be able 

to represent both parties diligently. The lawyer’s 

personal and financial interest in maintain-

ing that relationship may materially interfere 

with the lawyer’s independent professional 

judgment.” Id. 

While you are associated with a law firm, any 

conflict you have under Colo. RPC 1.7 is imputed 

to all other members of the firm, unless the 

conflict arises solely from your personal interest 

and does not run a significant risk of materially 

limiting representation by other lawyers in 

the firm. Colo. RPC 1.10. Further, a lawyer 

may not “state or imply an ability to influence 

improperly a judge, judicial officer, government 

agency or official[.]” Colo. RPC 8.4(e). Lawyers 

who work for government agencies “must be 

ever mindful of the public’s perception of their 

ability to influence government.” CBA Formal 

Ethics Op. 46. When a lawyer acts as both a 

public servant and a private advocate, there is 

a “real potential for public misunderstanding 

and mistrust[.]” Id.

1. Imputation of conflicts under Colo. RPC 
1.10. You have said that you will not represent 

criminal defendants who are being investigated 

by CSO, and you will not handle any litigation 

including but not limited to dependency and 

neglect cases, or delinquency cases. However, 

you inquire whether lawyers in your firm would 

be able to represent individuals in cases involv-

ing CSO criminal investigations. Your inquiry 

focuses on imputation of conflicts of interest 

you would have to lawyers in your firm.
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Imputation is based on the principle that a 

firm of lawyers is essentially one lawyer for the 

purpose of rules governing loyalty to the client. 

Colo. RPC 1.10, cmt. 2. Therefore, in a matter 

in which the CSO has any involvement, every 

lawyer in your firm would be prohibited from 

representing an individual in that matter while 

you are an attorney for the CSO. This conclusion 

flows from analyzing conflicts you would have, 

as discussed below, that are imputed to those 

other lawyers.

2. Representing a suspect, a defendant, or 
a witness in a criminal matter investigated 
by the CSO. Colo. RPC 1.7(a)(1) prohibits your 

representation of another client whose interests 

are directly adverse to those of the CSO. As a 

lawyer in private practice, if you represented a 

defendant in a criminal matter that involved1 

CSO personnel, there would be direct adversity 

between the two clients. The same would be 

true if you represented a person who had 

not yet been charged, or if you represented a 

witness in a criminal matter. In each situation, 

the interests of the CSO and the individual 

client are directly adverse. This is true without 

regard for whether you were directly involved 

in a particular case in your work for the CSO, 

because direct adversity between the interests 

of two clients can arise even when the lawyer 

represents them on unrelated matters. Colo. 

RPC 1.7 cmt. 7. 

For example, if you or lawyers in your firm 

represented a person in a criminal case involving 

CSO personnel, it is quite possible you or they 

would need to cross-examine one or more CSO 

personnel. The Committee concludes that the 

interests of the CSO and the individual in the 

criminal matter would be directly adverse. 

See ABA Formal Ethics Op. 92-367 (1992) (a 

lawyer who in the course of representing a 

client examines another client as an adverse 

witness in a matter unrelated to the lawyer’s 

representation of the other client will likely 

face a conflict that is disqualifying in the ab-

sence of appropriate client consent. Any such 

disqualification will also be imputed to other 

lawyers in the lawyer’s firm.)

Loyalty and independence are essential 

elements in the lawyer’s relationship to a client. 

Colo RPC 1.7, cmt. 1. That duty and the duty 

of communication under Colo. RPC 1.4 would 

require you as attorney for the CSO to disclose 

all information to the CSO that you learned 

from the individual client in the criminal case. 

However, such a disclosure would violate your 

obligation of confidentiality to the individual 

client under Colo. RPC 1.6, which prohibits 

disclosure of any information learned in the 

course of representation, regardless of its source, 

absent the client’s prior informed consent. At 

the same time, your duty of communication 

would require you to divulge to the individual 

client any information you learned through your 

involvement with the CSO and would present 

the same problem. 

Colo. RPC 1.7(b) allows a lawyer to represent 

clients with concurrent conflicts of interest 

upon the written informed consent of each 

affected client in narrow circumstances, if three 

factors are satisfied and all affected clients give 

informed consent in writing. The first factor 

requires the lawyer to reasonably believe he/

she will be able to provide competent and 

diligent representation to each affected client. 

Colo. RPC 1.7(b)(1). This is an objective test, 

assessed from the perspective of a reasonably 

competent and diligent lawyer, rather than from 

the subjective belief of the lawyer involved. 

The Committee concludes that a reasonable 

lawyer would not believe you could provide 

competent, diligent representation to both the 

CSO and an individual client in a case in which 

the CSO has played any role. Such a situation 

would require you to serve two masters and 

for that reason, the Committee advises that 

you could not represent both clients under 

Colo. RPC 1.7(b). 

The second factor of Colo. RPC 1.7(b)(2)—a 

representation prohibited by law—is something 

that requires a case-specific analysis includ-

ing statutory construction and so cannot be 

addressed here. 

The third factor requires that the repre-

sentation not involve one client’s assertion 

of a claim against another client in the same 

proceeding. Colo. RPC 1.7(b)(3). Representation 

of an individual in a criminal case may require 

the lawyer to assert claims against the CSO; for 

example, that the CSO violated one or more of 

the individual’s constitutional rights. Such a 

claim by one client against another client would 

prohibit the representation of both under Colo. 

RPC 1.7(b)(3). 

Further, while it is the district attorney who 

brings criminal charges, if any employee of the 

CSO has knowledge material to the case, the 

CSO is an agent of the prosecution. See Colo. 

Crim. P. 16(I)(a)(3); Kyles v. Whitley, 514 U.S. 

419. 437–38 (1995). “Thus, the prosecution has 

a duty to learn of any evidence favorable to the 

defense which is known to others acting on 

the government’s behalf in the case.” People v. 

Corson, 411 P.3d 28, 33 (Colo.App. 2013), rev’d 

on other grounds, 379 P.3d 288 (Colo. 2016). 

This agency relationship with the prosecution 

also makes it impossible to satisfy Colo. RPC 

1.7(b)(3). 

3. Representing a criminal defendant 
in a case not involving the CSO. In a case in 

which the CSO has absolutely no involvement, 

it is possible that your representation of the 

defendant or a suspect would not be directly 

adverse. If you represented an individual in such 

a case, under Rule 1.7(a)(1), the Committee’s 

view is that there would not be direct adversity, 

and neither you nor a lawyer in your firm would 

be prohibited from representing the individual 

under Rule 1.7(a)(1). However, there could well 

be a conflict of interest under Rule 1.7(a)(2).

Under Colo. RPC 1.7(a)(2), a conflict could 

arise if your own interest—based on your 

employment with CSO—creates a significant risk 

of materially limiting your responsibilities to the 

client being prosecuted or investigated, unless 

a reasonable lawyer would believe it possible 

to represent each affected client competently 

and diligently. For example, if another law 

enforcement agency investigated a case, you 

might feel some affinity with or respect for that 

other agency. This is especially true if the CSO 

regularly shares resources with that agency 

(e.g., the Forensics Laboratory, the Drug Task 

Force, or the Colorado Bureau of Investigation). 

The Committee also expresses its concern 

that you may be called upon to give advice to 

other agencies or their individual members 

as part of intergovernmental arrangements. 

Your relationships could interfere in a decision 

to file a motion to suppress evidence illegally 

seized. Or you may not want to embarrass the 
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other agency by filing such a motion. In that 

case, your independence in representing the 

individual would be materially limited by 

your personal interest in not embarrassing 

the other agency. A personal interest like that 

would raise the issue of a prohibited conflict 

of interest under Colo. RPC 1.7(a)(2). 

In addition to your personal interest giving 

rise to a conflict, there is also the possibility that 

your judgment in representing a client would 

be materially limited by your representation 

of the CSO even if the client’s case did not 

involve the CSO. For instance, you may have 

difficulty in filing a motion for a defendant, if 

it would affect the way the CSO operated. This 

type of conflict would likely not be based on 

a personal interest but on representation of 

another client as contemplated by Colo. RPC 

1.7(a)(2). It is important to keep in mind those 

conflicts are imputed to other lawyers in your 

firm under Colo RPC 1.10(a).

If your personal conflict of interest pro-

hibited you from representing a client under 

Colo. RPC 1.7(a)(2), that type of conflict is 

not imputed to others in your firm. Colo. RPC 

1.10(a)(1). Therefore, the other lawyers would 

be permitted to represent the defendant or 

suspect, even if you could not do so under 

Rule 1.7(a)(2). However, lawyers in your firm 

who do represent a client not investigated by 

the CSO would be required to independently 

determine whether they have a conflict under 

Colo. RPC 1.7(a)(2) based on their relationship 

with you and your employment at the CSO. 

For example, that lawyer’s representation of 

an individual in a criminal matter may be 

materially limited by not wanting to take a 

position that could be seen as hostile toward 

law enforcement in general that could affect 

you and your employment at the CSO. The 

lawyer may not want to jeopardize his or her 

personal or professional relationship with you 

in that manner.

In your letter you ask under what circum-

stances screening might be implemented to 

address conflicts of interest, particularly with 

regard to OCR, ORPC, or FOP cases. Screening 

is a process that can only be applied in cases 

involving former clients. Colo. RPC 1.10(e)(2) 

and 1.11(b)(1). The term “screened” is defined 

in Colo. RPC 1.0(k). The circumstances about 

which you have inquired do not raise the 

question of conflicts of interest with former 

clients, because you intend your work at the 

CSO to be ongoing. 

4. Representing a respondent parent or 
being a GAL in a dependency and neglect 
case in which the CSO was involved. The 

same analysis under Colo. RPC 1.7(a)(1) would 

apply as above for a criminal defendant, if you 

represented a respondent parent or you were a 

GAL in dependency and neglect or delinquency 

proceedings in which CSO personnel were 

involved. GALs are held to the same ethical 

standards and expectations as any attorney who 

is licensed to practice law in Colorado. CJD 4-06 

(2019). It is not unusual for a dependency and 

neglect case to arise out of an investigation by 

a law enforcement agency, and while criminal 

charges are not always filed, there is often a 

companion criminal case. The interest of the 

CSO in such cases is directly adverse to those 

of a respondent parent. And while the CSO 

may perceive its interests as identical to the 

best interests of the child, the CSO is under 

no obligation to ascertain and act in the best 

interests of the child in either a dependency 

and neglect or a delinquency proceeding, 

while a GAL is expressly required to do so. The 

Committee believes that Rule 1.7(a) prohibits 

you from working as either respondent parent’s 

counsel or as a GAL while you are employed by 

the CSO in any case in which CSO personnel 

are involved, and this direct adversity would 

be imputed to the other lawyers in your firm. 

The Committee does not believe the concurrent 

conflicts of interest in these cases could be 

waived pursuant to Rule 1.7(b). 

5. Representing a respondent parent or 
serving as a GAL in cases not involving the 
CSO. Similar to a criminal case investigated 

by an agency other than the CSO, it is possible 

that your representation of a respondent parent 

or a GAL in a delinquency or dependency 

and neglect case would not involve direct 

adversity and therefore would not prohibit 

the representation. However, a conflict for you 

in such a case could arise under Colo. RPC 

1.7(a)(2), if your own interest—based on your 

employment with CSO—would materially limit 

your responsibilities to a parent, or as GAL in a 

case in which no CSO personnel are involved. 

6. Law firm contracts with the Fraternal 
Order of Police to represent peace officers. The 

Committee believes that your firm’s represen-

tation of peace officers, through a contract with 

the FOP, could involve a concurrent conflict of 

interest prohibited by Colo. RPC 1.7. However, 

the many permutations of such representation 

make it impossible to give a general response. 

Here are some possibilities:

 ■ An officer is sued by a criminal defendant 

for violation of Fourth Amendment rights.

 ■ An officer is sued and/or investigated 

and/or charged for use of excessive force 

against an individual in his or her official 

capacity.

 ■ An officer is sued and/or investigated and/

or charged with sexual misconduct while 

working in his or her official capacity.

 ■ An officer sues his/her department for 

disciplinary action it took.

These are just a few examples. None of them 

raise an absolute bar to your firm’s representa-

tion of the officer while you are representing the 

CSO; but depending on the facts, each could 

involve a prohibited conflict of interest. For 

example, if the case against an officer for use 

of excessive force also involves the CSO as a 

defendant, the interests of the officer and those 

of the CSO may be directly adverse. In that 

case, Colo. RPC 1.7(a)(1) would prohibit you 

and lawyers in your firm from representing the 

officer. In another example, if a CSO officer is 

subject to internal investigation and discipline 

for sexual misconduct, this would result in a 

concurrent conflict of interest that would not 

fit the exception of Colo. RPC 1.7(b). You and 

the lawyers in your firm would be prohibited 

from representing the officer.

Conclusion
Your employment with the CSO while being 

a lawyer in a firm raises several ethical issues, 

primarily related to conflicts of interest. While 

there is no bar to your dual roles, being a 

lawyer for the CSO would lead to conflicts that 

prohibit you from representing certain clients, 

and many of those conflicts would be imputed 

to the other lawyers in the law firm.
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NOTE

1. While your letter inquiry seeks to distinguish 
those cases investigated by the CSO and those 
that “involve” CSO personnel, the Committee 
sees no difference between those two situa-
tions for purposes of an ethical analysis.

No. 2021-2. Does the execution of a release 
in a tort matter containing a confidentiality 
provision by both the plaintiff and the plain-
tiff ’s attorney create a conflict of interest 
between the two?

Facts
You are a plaintiff’s lawyer. One of your clients 

was offered and accepted a sum of money 

to release his negligence claims against the 

defendant. Although not stated in the inquiry, 

you have confirmed to the Committee that there 

was one tortfeasor and it was a “health facility” 

as defined in the Candor Act (Act), CRS §§ 25-

51-101 through -106, and that the settlement 

was reached following the procedures set 

forth in the Act. At the time of the offer and 

acceptance, the release had not been prepared 

nor had its language been specifically agreed 

to. However, the client agreed to keep the terms 

of the agreement confidential as part of his 

acceptance of the defendant’s offer.

Subsequently, a release that included a 

confidentiality provision was prepared and 

presented to you and your client, and you 

both signed it. The confidentiality provision 

prohibited public disclosure of “any informa-

tion about the Candor process or any Candor 

compensation paid relating to the potential 

claims that are the subject of this Release.”

Issue
Does including the confidentiality provision in 

the release create a conflict of interest between 

the lawyer and the client? 

Analysis 
The inquiry implicates the Act and Rules 1.7 

and 1.6 of the Colorado Rules of Professional 

Conduct (Rules or Colo. RPC). 

The Act
The Act provides that “open discussion com-

munications and offers of compensation” 

made pursuant to the Act are “privileged and 

confidential and shall not be disclosed.” CRS § 

25-51- 105(1)(b). The confidentiality provision 

contained in the release signed by you and your 

client appears to fall within the four corners of 

the Act’s confidentiality requirements.

 Based on the information provided, it is 

the Committee’s opinion Committee that the 

confidentiality provision quoted in the inquiry 

does not create a conflict of interest between 

you and your client.

The Rules
Rule 1.7 addresses concurrent conflicts of 

interest. It provides, in pertinent part, that a 

concurrent conflict of interest exists if there 

is significant risk that the representation of a 

client will be “materially limited by the lawyer’s 

responsibilities to another client, a former client 

or a third person or by a personal interest of 

the lawyer.” Colo. RPC l.7(a)(2).

You do not raise any responsibilities to 

other clients or former clients, so that part of 

the rule is not implicated here. To the extent, if 

any, the confidentiality provision in the release 

might be construed as creating a responsibility 

of confidentiality to a third person who is not 

the lawyer’s client, namely a participant such 

as a “health care provider” or “health facility” 

as defined in the Act, your representation 

of the client is not materially limited by that 

responsibility because the Act itself mandates 

such confidentiality.

The release provision is also consistent 

with the “same ethical obligation to maintain 

confidentiality under Rule 1.6. Rule l.6(a) 

provides, “A lawyer shall not reveal information 

relating to the representation of a client unless 

the client gives informed consent, the disclosure 

is impliedly authorized in order to carry out the 

representation,” or the disclosure is permitted 

by one of the exceptions contained in paragraph 

(b). None of the exceptions in Rule l.6(b) are 

implicated here. Rather than consenting to 

disclosure, the client specifically agreed to 

keep the terms of the agreement confidential as 

part of his acceptance of the defendant’s offer.

Therefore, even without the confidenti-

ality provision in the release, you could not 

disclose the proceedings under the Act or the 

compensation offered or paid pursuant to the 

Act without violating both the confidentiality 

mandate in the Act and the lawyer’s obligation 

to maintain confidentiality under Colo. RPC l 

.6(a). The same analysis applies to any personal 

interest you might have in publicly disclosing the 

proceedings under the Act or the compensation 

offered or paid pursuant to the Act.

Conclusion
Because the Act on its face mandates confi-

dentiality, the client agreed to keep the terms 

of the agreement confidential as part of his 

acceptance of the defendant’s offer, and you 

have an obligation under Colo. RPC l.6(a) not 

to disclose information relating to the represen-

tation of the client, a conflict of interest is not 

created between the lawyer and the client by 

the inclusion in a release of the confidentiality 

provision.  

CORRECTION NOTICE

The online version of “Undaunted: The 
Story of Colorado’s First Black Lawyers” 
(https://cl.cobar.org/departments/
undaunted) has been revised to reflect 
the most accurate historical records 
available. Specifically, records show 
that John Henry Stuart received his 
law degree in 1875 and George Gallious 
Ross, Jr. was admitted to the Colorado 
bar in 1906. Thank you to Anna N. 
Martinez, who penned “Six of the 
Greatest” profiles on Stuart and Ross 
(in 2016 and 2015, respectively), for 
supplying this information.
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Colorado Supreme Court 
Rules Committees

Rule Change 2022(01) 
Colorado Rules of Civil Procedure 

Rules 16, 16.1, 30, and 45 
Forms 26, 29, 32, 33, 47, 250, 

601, and 603

Rule 16. Case Management 
and Trial Management

(a)–(b)(5) [NO CHANGE] 

(6) Evaluation of Proportionality Factors. The 

proposed order shall provide a brief statement 

of each party’s position on the application of 

any factors to be considered in determining 

proportionality, including those factors iden-

tified in C.R.C.P. 26(b)(1). Each party that filed 

a certification of value pursuant to C.R.C.P. 

16.1(d) must include in the proposed order a 

description of the categories of damages sought 

and a computation of any category of economic 

damages claimed. 

(7)–(d)(2) [NO CHANGE] 

(3) If the case is proceeding under C.R.C.P. 16 

because of a certification of value filed pursuant 

to C.R.C.P. 16.1(d), the court has discretion to 

strike the certification for good cause. 

(4) If all parties are represented by counsel, 

counsel may timely submit a proposed order 

and may jointly request the court to dispense 

with a case management conference. In the 

event that there appear to be no unusual issues, 

that counsel appear to be working together 

collegially, and that the information on the 

proposed order appears to be consistent with the 

best interests of all parties and is proportionate 

to the needs of the case, the court may dispense 

with the case management conference. 

(e)–end [NO CHANGE] 

COMMENTS [NO CHANGE] 

Rule 16.1. Simplified 
Procedure for Civil Actions

(a) [NO CHANGE] 

(b) Actions Subject to Simplified Procedure. 

Simplified Procedure applies to all civil actions 

other than: 

(1) [NO CHANGE] 

(2) civil actions in which any one party seeks 

monetary judgment from any other party of more 

than $100,000, exclusive of interest and costs. 

(c) [NO CHANGE] 

(d) Exclusion from Simplified Procedure. Sim-

plified Procedure shall apply unless: 

(1) The Civil Cover Sheet includes a certification, 

signed by both the plaintiff and its counsel, 

if any, that “In compliance with C.R.C.P. 11, 

based upon information reasonably available 

to me at this time, I certify that the value of this 

party’s claims against one of the other parties 

is reasonably believed to exceed $100,000.”; or 

(2) No later than 42 days after the case is at issue 

as defined in C.R.C.P. 16(b)(1), any other party 

files a certification, signed by both the party 

and its counsel, if any, that “In compliance with 

C.R.C.P. 11, based upon information reasonably 

available to me at this time, I certify that the 

value of this party’s claims against one of the 

other parties is reasonably believed to exceed 

$100,000”; or 

(3) The trial court, in its discretion, may deter-

mine other good cause for exclusion, considering 

factors such as the complexity of the case, the 

importance of the issues at stake, the parties’ 

relative access to relevant information, the 

parties’ resources, the importance of discovery 

in resolving the issues, and whether the burden 

or expense of proposed discovery outweighs 

its likely benefit. 

(e)–(l) [NO CHANGE]

COMMENTS [NO CHANGE]

Rule 30. Depositions 
Upon Oral Examination

(a) [NO CHANGE] 

(b) Notice of Examination: General Require-

ments; Method of Recording; Production of 

Documents and Things; Deposition of Orga-

nization; Deposition by Telephone. 

(1)–(5) [NO CHANGE] 

(6) A party may in its notice or subpoena name 

as the deponent a public or private corporation, 

partnership, association, governmental agency, 

or other entity and designate with reasonable 

particularity the matters on which examination is 

requested. The named organization shall desig-

nate one or more officers, directors, or managing 

agents, or other persons who consent to testify 

on its behalf, and may set forth, for each person 

designated, the matters on which the person will 

testify. Before a notice is served, or promptly 

after a subpoena is served, the serving party 

and the organization shall confer in good faith 

about the matters for examination. A subpoena 

shall advise a nonparty organization of its duty 

to confer with the serving party and to designate 

each person who will testify. The persons so 

designated shall testify as to matters known or 

reasonably available to the organization. This 

subsection (b)(6) does not preclude taking a 

deposition by any other procedure authorized 

in these rules. The duration of a deposition 

under this subsection (b)(6), regardless of the 

number of persons designated, is governed by 

Rule 30(d)(2)(A). 

(7) [NO CHANGE] 

(c)–(g) [NO CHANGE] 

COMMENTS 1995–2015 [NO CHANGE] 

2022 Rule 30(b)(6) depositions differ from 

ordinary depositions and impose additional 

obligations on both the party taking the depo-

sition and the organization being deposed. 

First, the serving party must provide advance 

notice of topics that are sufficiently detailed 

and reasonable in relation to the time for the 

deposition such that the organization may fairly 

prepare a representative(s) to testify. Second, 

the serving party and the organization must 

engage in substantive conferral on matters 
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to be covered in the examination. Third, the 

organization has an obligation to identify and 

adequately prepare its witness(es) to testify on 

the specified topics. 

Rule 45. Subpoena
(a)–(d) [NO CHANGE] 

(e) Subpoena for Deposition. 

(1) Residents of This State. A resident of this 

state may be required by subpoena to attend an 

examination upon deposition only in the county 

wherein the witness resides or is employed or 

transacts his business in person, or at such other 

convenient place as is fixed by an order of court. 

(2) Nonresidents of This State. A nonresident of 

this state may be required by subpoena to attend 

only within forty miles from the place of service 

of the subpoena in the state of Colorado or in 

the county wherein the nonresident resides or 

is employed or transacts business in person or 

at such other convenient place as is fixed by an 

order of court. 

(3) Subpoena for deposition of an organization. 

A subpoena commanding a public or private cor-

poration, partnership, association, governmental 

agency, or other entity to attend and testify at 

a deposition is subject to the requirements of 

Rule 30(b)(6). Responses to such subpoenas 

are also subject to Rule 30(b)(6). 

(f) [NO CHANGE] 

COMMENTS [NO CHANGE]

Amended and Adopted by the Court, En Banc, 
January 6, 2022. Effective March 1, 2022 for 
Rules 16, 16.1, 30, 45, and Forms 601 and 603. 
Effective immediately for Forms 26, 29, 32, 
33, 47, and 250.

By the Court: 
Richard L. Gabriel 

Justice, Colorado Supreme Court

Rule Change 2022(02) 
Colorado Rules of Civil Procedure 

Chapter 25 Colorado Rules of County 
Court Civil Procedure 

Rules: 304, 312, and 404 
Forms: 28A and 105

Rule 304. Service of Process.

(a)–(j) [NO CHANGE] 

(k) Time Limit for Service. If a defendant is not 

served within 26 weeks after the complaint is 

filed, the court—on motion or on its own after 

notice to the plaintiff—shall dismiss the action 

without prejudice against that defendant or 

order that service be made within a specified 

time. But if the plaintiff shows good cause for 

the failure, the court shall extend the time 

for service for an appropriate period. This 

subdivision (k) does not apply to service in a 

foreign country under rule 304(d).

Rule 312. Defenses and Objections—
When and How Presented—

By Pleading or Motion—
Motion for Judgment on Pleadings

(a) [NO CHANGE] 

(b) Motions. Motions raising defenses made by 

the defendant on or before the appearance date 

shall be ruled upon before an answer is required 

to be filed. If the court rules upon such motions 

on the appearance date, the defendant may be 

required to file the answer immediately. The 

answer shall otherwise be filed within 14 days 

of the order. The court may permit the plaintiff 

to amend the complaint or supply additional 

facts and may permit additional time within 

which the answer shall be filed.

(c)–(d) [NO CHANGE]

Rule 404. Replevin
(a) Personal Property. The plaintiff in an action 

in the county court to recover the possession of 

personal property, the value of which does not 

exceed twenty-five thousand dollars, may, at 

the time of the commencement of the action, 

or at any time before trial, claim the delivery 

of such property to the plaintiff as provided 

in this Rule. 
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(b)–(p) [NO CHANGE]

Amended and Adopted by the Court, En 
Banc, January 6, 2022, effective immediately.
 
By the Court: 
Richard L. Gabriel 

Justice, Colorado Supreme Court

Rule Change 2022(03)
 Colorado Rules of Civil Procedure 

Chapter 30 Colorado Municipal 
Court Rules of Procedure

Rule 257. Rules of Court
All municipal court local rules, including local 

municipal procedures and standing orders 

having the effect of municipal court local rules, 

enacted before February 1, 1992, are hereby 

repealed. Each municipal court, by a majority 

of its judges, may from time to time propose 

municipal court local rules and amendments 

of municipal court local rules. Proposed rules 

and amendments shall not be inconsistent 

with the Colorado Rules of Municipal Court 

Procedure or with any directive of the Supreme 

Court regarding the conduct of formal judicial 

proceedings in municipal courts. A proposed 

local rule or amendment shall not be effective 

until it is approved by the Supreme Court. To 

obtain approval, three copies of any proposed 

local rule or amendment shall be submitted 

to the Supreme Court through the Clerk of 

the Supreme Court. Reasonable uniformity 

of municipal court local rules is required. The 

Supreme Court’s approval of a municipal court 

local rule or local procedure shall not preclude 

review of that rule or procedure under the law 

or circumstances of a particular case. Nothing 

in this rule is intended to affect the authority of 

a municipal court to adopt internal administra-

tive procedures not relating to the conduct of 

formal judicial proceedings as prescribed by the 

Colorado Rules of Municipal Court Procedure.

Amended and Adopted by the Court, En Banc, 
January 6, 2022, effective immediately. 

By the Court: 
Richard L. Gabriel 

Justice, Colorado Supreme Court

Rule Change 2022(04) 
Colorado Code of Judicial Conduct 

Rule 4.1, Comment 6

Rule 4.1. Political and Campaign 
Activities of Judges and Judicial 

Candidates in General
[NO CHANGE] 

COMMENT 

General Considerations 

[1]–[5] [NO CHANGE] 

[6] Judges and judicial candidates retain the 

right to participate in the political process as 

voters in both primary and general elections. 

Participation in a caucus-type election is pro-

hibited by paragraphs (A)(2) and (A)(3). 

Statements and Comments Made during a 

Campaign for Judicial Office 

[7]–[12] [NO CHANGE]

Amended and Adopted by the Court, En Banc, 
January 21, 2022, effective immediately. 

By the Court: 
Monica M. Márquez 

Justice, Colorado Supreme Court 

Visit the Supreme Court’s website for 
complete text of rule changes, including 
corresponding forms and versions with 
highlights of revisions (deletions and ad-
ditions), which are not printed in Court 
Business. Material printed in Court Busi-
ness appears as submitted by the Court 
and has not been edited by Colorado 
Lawyer staff.
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Real Property
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No. 21PDJ050. People v. Levy. 12/22/2021. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and sus-

pended David I. Levy (attorney registration 

number 14182) for one year and one day. To be 

reinstated to the practice of law in Colorado, Levy 

must prove by clear and convincing evidence 

that he has been rehabilitated, has complied 

with all disciplinary orders and rules, and is 

fit to practice law. The suspension took effect 

December 22, 2021.

In July 2018, a client retained Levy to rep-

resent her in claims arising from two separate 

motor vehicle accidents. Levy did not seek 

authorization from the client to make settlement 

demands, nor did he pursue demands against 

any of the potentially liable insurers. Only 

in December 2020 did he file a complaint 

concerning the accidents. He did not allow his 

client the opportunity to review the complaint 

before or after he filed it, and the two defendants 

he named in the complaint did not include 

the individual whom his client had asserted 

was responsible for the first accident. Levy did 

not arrange for service of the summons or the 

complaint on the defendants.

In January and March 2021, the court issued 

two orders, but Levy did not tell his client about 

the orders or respond to them, and the court 

dismissed the case without prejudice for failure 

to prosecute. Meanwhile, in March 2021, Levy 

stipulated with disciplinary authorities to his 

immediate transfer to disability inactive status. 

The order transferring Levy to disability inactive 

status directed him to file an affidavit verifying 

that he notified his clients and the courts in 

which he had pending matters that he had been 

placed on disability inactive status and that 

he could no longer represent clients. Though 

Levy knew of the order, he did not inform his 

client or the court about the matter, and he 

did not timely file the required affidavit. In late 

April 2021, Levy’s client learned that her case 

had been dismissed after she retained new 

counsel, who successfully moved the court to 

set aside the order dismissing her case.

In a separate matter, Levy violated a per-

manent protection order when he emailed 

two parties protected by the order. Levy again 

violated the protection order when he later 

texted one of the parties. At a contempt hearing 

Disciplinary 
Case Summaries

in February 2021, a court found Levy in indirect 

contempt for disobeying the protection order; 

Levy was later sentenced and served three 

days in jail. On the day following the contempt 

hearing, Levy again disobeyed the protection 

order when he emailed the two protected parties. 

Two days later, he sent another email to one 

of the parties, who reported the matter to law 

enforcement. In April 2021, law enforcement 

arrested Levy; he was charged with violating a 

protection order, a class 2 misdemeanor.

 Through this conduct, Levy violated Colo. 

RPC 1.3 (a lawyer shall act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 1.4(a) (a lawyer shall rea-

sonably communicate with the client); Colo. 

RPC 3.4(c) (a lawyer shall not knowingly disobey 

an obligation under the rules of a tribunal); and 

Colo. RPC 8.4(b) (a lawyer shall not commit 

a criminal act that reflects adversely on the 

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE
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lawyer’s honesty, trustworthiness, or fitness 

as a lawyer in other respects).

Nos. 21PDJ029 & 21PDJ056. People v. Margu-
lis. 1/11/2022. Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and 

disbarred James Stanton Margulis (attorney 

registration number 40750). The disbarment 

took effect January 11, 2022. 

In five cases, Margulis did not diligently 

handle his clients’ matters when he failed to 

attend court hearings or appearances, failed to 

file motions, and failed to communicate with 

the tribunals about the status of the cases. His 

conduct resulted in significant delays to the 

proceedings. In one of those cases, Margulis 

disobeyed a court order that he appear in person, 

resulting in the initiation of a separate contempt 

case. Through this conduct, Margulis violated 

Colo. RPC 1.3 (a lawyer shall act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 3.4(c) (a lawyer shall not 

knowingly disobey an obligation under the 

rules of a tribunal); and Colo. RPC 8.4(d) (it is 

professional misconduct for a lawyer to engage 

in conduct prejudicial to the administration 

of justice).

In three other cases, Margulis did not com-

plete the work for which he was hired, yet 

he failed to place the clients’ retainers in his 

trust account. Instead, he treated the clients’ 

retainers as his property even though he knew 

he had not earned the funds. Further, he failed 

to promptly return the retainer funds to his 

clients. In one of these cases, Margulis failed 

to appear for meetings with the client and did 

not reasonably communicate with the client, 

precluding the client from making informed 

decisions about the representation. Through 

this conduct, Margulis violated Colo. RPC 1.3; 

Colo. RPC 1.4(b) (a lawyer shall explain a matter 

so as to permit the client to make informed 

decisions regarding the representation); Colo. 

RPC 1.5(f) (a lawyer does not earn fees until a 

benefit is conferred on the client or the lawyer 

performs a legal service); Colo. RPC 1.15A(a) (a 

lawyer shall hold client property separate from 

the lawyer’s own property); Colo. RPC 1.16(d) 

(a lawyer shall protect a client’s interests upon 

termination of the representation, including by 

returning unearned fees); and Colo. RPC 8.4(c) 

(it is professional misconduct for a lawyer to 

engage in conduct involving dishonesty, fraud, 

deceit, or misrepresentation).

In one other client matter, Margulis accepted 

a check on his client’s behalf, yet his client never 

received the check, which has not cleared on the 

account from which it was drawn. By failing to 

diligently handle the check, Margulis violated 

Colo. RPC 1.3.

In his own criminal case, Margulis pleaded 

guilty in July 2020 to driving under the influ-

ence; leaving the scene of an accident; and 

possessing a scheduled substance, a class 1 

drug misdemeanor charge. Margulis agreed to a 

sentence of 18 months of supervised probation, 

with conditions. Margulis thereby violated 

Colo. RPC 8.4(b) (a lawyer shall not commit 

a criminal act that reflects adversely on the 

lawyer’s honesty, trustworthiness, or fitness 

as a lawyer in other respects).

No. 20PDJ067. People v. Romero. 12/28/2021. 

Opinion Imposing Sanctions.

A hearing board suspended Douglas Leo 

Romero (attorney registration number 35464) 

for two years. The suspension took effect De-

cember 28, 2021, and runs concurrent with his 

suspension in case number 18PDJ063. To be 

reinstated to the practice of law in Colorado, 

Romero must prove by clear and convincing 

evidence that he has been rehabilitated, has 

complied with all disciplinary orders and rules, 

and is fit to practice law.

In 2019, Romero recklessly mismanaged 

more than $16,000 that he had secured on behalf 

of his client and that he should have held in trust 

for the benefit of two children under his client’s 

legal guardianship. Romero did not maintain a 

ledger or other recordkeeping system to track 

the children’s money. On multiple occasions, 

his trust account balances dropped well below 

the amount he should have held to safeguard the 

children’s funds as well as money belonging to 

other clients. At one point, Romero’s accountant 

discovered a shortfall in the trust accounts of 

approximately $34,000, which Romero replen-

ished from personal funds. Because of his poor 

recordkeeping, however, neither his accountant 

nor disciplinary authorities were able to trace 

what became of the missing money.

Through his conduct, Romero violated Colo. 

RPC 1.15A(c) (a lawyer shall keep separate any 

property in which two or more persons claim an 

interest until there is a resolution of the claims) 

and Colo. RPC 1.15D (a lawyer shall maintain 

trust account records).

No. 22PDJ003. People v. Shufflebarger. 
1/12/2022. Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and sus-

pended Jeremy Ray Shufflebarger (attorney 

registration number 44268) for 90 days, all to 

be stayed upon the successful completion of a 

two-year period of probation, with conditions. 

The probation took effect January 12, 2022.

In August 2019, Shufflebarger accepted 

a $1,000 retainer to represent a client in her 

parental rights matter. In October 2019, Shuf-

flebarger moved to modify his client’s parenting 

time and decision-making responsibilities. After 

he filed the motion, Shufflebarger and his client 

discussed requesting the appointment of a child 

and family investigator in the matter. He did 

not move for the appointment, however, and 

he failed to set the modification proceeding 

for mediation or a hearing as required by the 

court’s case management order. Shufflebarger’s 

final communication with his client was around 

mid-December 2019. During the next two 

months, his client requested updates about her 

case, but he did not respond. In late February 

2020, the court dismissed the motion to modify 

without prejudice for failure to prosecute. Shuf-

flebarger did not read the order dismissing the 

motion and did not send a copy to his client. In 

August 2020, the client fired him and requested 

an accounting of her retainer funds. He provided 

the accounting and a refund of the unearned 

retainer as part of the disciplinary investigation.

Shufflebarger was experiencing professional 

and personal issues during the representation 

of his former client. As conditions of his proba-

tion, he must attend an ethics class and seek 

counseling. As restitution, he must refund the 

full amount of his former client’s retainer. 

Through this conduct, Shufflebarger violated 

Colo. RPC 1.3 (a lawyer shall act with reasonable 
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These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge; the 
CBA cannot guarantee their accuracy or 
completeness. Full opinions are available 
at https://coloradosupremecourt.com/
PDJ/PDJ_Decisions.asp. The case files 
are public per CRCP 251.31.

diligence and promptness when representing a 

client); Colo. RPC 1.4(a)(3) (a lawyer shall keep 

a client reasonably informed about the status 

of the client’s matter); Colo. RPC 1.4(a)(4) (a 

lawyer shall promptly comply with reasonable 

requests for information); and Colo. RPC 1.16(d) 

(a lawyer shall protect a client’s interests upon 

termination of the representation, including 

by giving reasonable notice to the client and 

returning unearned fees).

No. 21PDJ091. People v. Throssel. 12/28/2021. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and suspend-

ed Christopher Throssel (attorney registration 

number 52626) for six months. The suspension 

took effect December 28, 2021. 

In May 2021, Throssel pleaded guilty to 

criminal mischief as an act of domestic violence. 

He separately pleaded guilty to third-degree 

assault as an act of domestic violence and 

received a deferred judgment. 

The conviction for criminal mischief was 

premised on Throssel’s destruction of his ex-wife’s 

phone during an argument with her, after which 

she attempted to call 911 on a second phone 

before Throssel took it away. Throssel’s ex-wife 

placed another call to 911 while sheltering in a 

bedroom with one of the children she shared 

with Throssel. After law enforcement responded, 

Throssel’s ex-wife reported a separate incident, 

telling police officers that Throssel had grabbed 

her by her hair during a recent argument, dragged 

her down a set of stairs, and strangled her until 

she lost consciousness. Throssel was separately 

charged for the strangulation, leading to the 

deferred judgment. 

Through this conduct, Throssel violated 

Colo. RPC 8.4(b) (a lawyer shall not commit 

a criminal act that reflects adversely on the 

lawyer’s honesty, trustworthiness, or fitness 

as a lawyer in other respects). 
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No. 20-5072. United States v. Palms. 12/21/2021. 

N.D.Okla. Judge McHugh. Human Trafficking 

—Fourth Amendment—Warrant Particularity 

Requirement—Scope of Search—Fifth Amend-

ment Due Process Clause—Sixth Amendment 

Confrontation Clause—Fed. R. Evid. 412.

Defendant went on a few dates with M.W. He 

later told her that he was a pimp and he wanted 

her to make money for him. That evening, 

defendant assaulted M.W. in a hotel room. He 

then advertised her services online and began 

controlling every aspect of her life, including 

by requiring her to quit her jobs and work for 

him as a prostitute. Defendant required M.W. 

to give him all the money she earned and 

provided her little in return to support herself 

and her two children.

A police officer investigating online adver-

tisements for suspected prostitution responded 

to one of M.W.’s ads and met her in a hotel room. 

The officer arrested M.W., and she identified 

defendant as her pimp. The officer also saw a 

Summaries of 
Selected Opinions

text message from defendant on M.W.’s phone, 

and he arrested defendant in the hotel parking 

lot and seized his cell phone. The officer then 

obtained a search warrant to search the cell 

phone. After trying more limited extraction 

methods, the officer resorted to a broad physical 

extraction of all of the data, and searched SMS 

messages, MMS messages, photographs, and 

emails for evidence of human trafficking.

A federal grand jury charged defendant 

with sex trafficking by force, fraud and coercion 

(count one); attempted obstruction of sex 

trafficking enforcement (count two); and retali-

ation against a victim and causing bodily harm 

(count three). Defendant filed a pretrial motion 

to suppress. Following a limited evidentiary 

hearing, the court denied the motion. The 

government filed a motion in limine under Fed. 

R. Evid. 412 requesting that the court prohibit 

defendant from introducing evidence that M.W. 

had engaged in commercial sex acts before 

she met him. The court granted the motion. 

Following a mistrial, the government obtained 

a second indictment adding additional charges 

for (1) transporting an individual for prostitution 

(count four) and (2) online promotion and 

facilitation of prostitution (count five). The trial 

court granted a motion for acquittal as to count 

five and sent the balance of the charges to the 

second jury. The jury acquitted defendant on 

count three, but found him guilty on counts 

one, two, and four. 

Defendant argued on appeal that the district 

court erred in denying the motion to suppress 

because the warrant did not particularly describe 

the things to be seized and was therefore invalid 

under the Fourth Amendment. Here, the crime 

of “human trafficking” was sufficiently specific, 

and the warrant limited the search and seizure to 

evidence of human trafficking, so it satisfied the 

Fourth Amendment’s particularity requirement. 

Further, although the officer extracted all of 

the data on the phone, he moved on quickly 

when he came across information that was 

not potentially relevant to the crime of human 

trafficking, and he contacted the prosecutor 

when he discovered privileged attorney–client 

communications. The extraction and search 

methodology were therefore reasonable, and 

the district court did not err.

The CBA strives to be 
your partner in law 

when you need help the most. 

That’s why we are pleased to announce the CBA Ethics Committee 
Assistance Program for OARC Disciplinary Matters. 

If you are facing an OARC complaint, 
the Ethics Committee may be able to assist you. 

This new program was designed to connect you with 
a volunteer attorney who can help navigate your case. 

Find out more and apply for assistance at 
cobar.org/OARC-Hearing-Assistance-for-Lawyers. 

This program is not affiliated in any way with the 
Office of Attorney Regulation Counsel or the Colorado Supreme Court. 
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Defendant also argued that the district 

court abused its discretion under Rule 412 by 

granting the motion in limine because the order 

excluding evidence of M.W.’s prior engagement 

of commercial sex acts violated his due process 

rights under the Fifth Amendment and the Sixth 

Amendment Confrontation Clause. Under 

Rule 412, sexual behavior evidence may be 

admitted in a criminal case when the exclusion 

of the evidence would violate the defendant’s 

constitutional rights. Under the Confrontation 

Clause and the Due Process Clause, sexual 

behavior evidence may be admitted where it 

is relevant and probative on a central issue 

of sexual offense charges. Here, the excluded 

sexual behavior evidence was not relevant to or 

probative of a central issue in the case. Therefore, 

the Constitution did not require this general 

impeachment evidence to be admitted, and 

the district court did not abuse its discretion in 

excluding the evidence under Rule 412.

The convictions were affirmed. 

No. 21-6045. Goodwill Industries of Central 
Oklahoma, Inc. v. Philadelphia Indemnity 
Insurance Co. 12/21/2021. W.D.Okla. Judge 

Matheson. Commercial Lines Insurance Policy—

Loss of Business Income Due to COVID-19—Scope 

of Policy Coverage—Virus Exclusion. 

Plaintiff is a nonprofit organization that oper-

ates retail stores and donation centers. It closed 

its retail stores to the public to comply with 

state and local orders regarding the COVID-19 

pandemic. Plaintiff had an insurance policy 

(policy) with defendant that provided coverage 

for loss of business income and contained a 

virus or bacteria exclusion. After suffering losses 

due to the shutdown, plaintiff sued defendant 

in state court, seeking a declaration that the 

policy covered its losses. Defendant removed 

the case to federal court and moved to dismiss. 

The district court granted the motion. Plaintiff 

moved to alter or amend the judgment under 

Fed. R. Civ. P. 59(e), and the district court denied 

the motion.  

Plaintiff argued on appeal that the policy’s 

business income coverage applied and that it 

suffered a direct physical loss of property when 

it suspended operations in compliance with 

the shutdown orders. However, the business 

income provision unambiguously covered only 

losses stemming from physical alteration or 

tangible dispossession of the property, which 

did not occur here, because plaintiff never lost 

physical control of its buildings or merchandise 

from its stores. The Period of Restoration clause, 

which stated that the policy only covered loss 

or damage that could be remedied by repairing, 

rebuilding, or replacing the affected property 

or by relocating the insured’s business, also 

supports this conclusion

Further, the virus exclusion precluded 

coverage “for loss or damage caused by or 

resulting from any virus, bacterium, or other 

microorganism,” and was not limited to instances 

where the virus was physically present at or 

on plaintiff ’s property. Here, the dominant 

cause of plaintiff’s losses—the efficient prox-

imate cause—was the outbreak and spread of 

COVID-19. Therefore, even if the losses were 

covered, the virus exclusion barred coverage 

under its plain language and the efficient 

proximate cause doctrine. 

The dismissal was affirmed.

No. 20-1157. Hood v. American Auto Care, 
LLC. 12/28/2021. D.Colo. Judge Hartz. Tele-

phone Consumer Protection Act—Personal 

Jurisdiction—Specific Jurisdiction—Fourteenth 

Amendment Due Process Clause.

Defendant American Auto Care, LLC (AAC) 

is a Florida limited liability company whose 

sole office is in Florida. It sells vehicle service 

contracts that provide extended warranties 

after the manufacturer’s warranty expires. 

Plaintiff is a Colorado resident who has a cell 

phone with a Vermont area code. He filed a 

putative class action alleging that AAC and 

related companies and individuals violated the 

Telephone Consumer Protection Act (TCPA) 

and invaded privacy by directing unwanted 

automated calls to the putative class members’ 

cell phones without consent. Plaintiff alleged 

that after purchasing a used car he received 

calls offering an extended warranty and was 

able to trace one of the calls to AAC, which 

was using a phone number with a Vermont 

area code. AAC and several other defendants 

moved to dismiss under Fed. R. Civ. P. 12(b)(2) 

for lack of personal jurisdiction. The district 

court granted the motions, holding that the call 

to plaintiff’s Vermont phone number did not 

arise out of, or relate to, AAC’s calls to Colorado 

phone numbers. 

On appeal, plaintiff argued that his case 

was erroneously dismissed for lack of personal 

jurisdiction. There are two types of personal 

jurisdiction, general and specific. The parties 

agreed that general jurisdiction in Colorado 

was not at issue. Specific jurisdiction is proper 

if there is an affiliation between the forum and 

the underlying controversy, principally, an 

activity or an occurrence that takes place in the 

forum state and is therefore subject to the state’s 

regulation.  Specific jurisdiction is proper when 

(1) the defendant has purposefully directed its 

activities at residents in the forum, and (2) the 

suit arises out of or relates to those activities. If 

both requirements are satisfied, a defendant can 

still escape jurisdiction by establishing that it 

would be incompatible with traditional notions 

of fair play and substantial justice.

The Tenth Circuit first assessed the second 

requirement. Following the district court’s 

decision, the US Supreme Court decided Ford 

Motor Co. v. Montana Eighth Judicial District 

Court, 141 S.Ct. 1017 (2021), where it held that 

this prong may be satisfied where a plaintiff’s 

claim arises from essentially the same type of 

activity, even if the activity that gave rise to 

the claim was not directed at forum residents. 

Accordingly, even if AAC’s call to plaintiff was 

not a direct result of its telemarketing efforts 

directed at Colorado, plaintiff was still injured 

there by activity essentially identical to activity 

that it directed at Colorado residents. It does 

not matter that AAC called plaintiff from a list 

of apparent Vermont residents. Therefore, the 

second prong was satisfied. 

As to the first prong, plaintiff alleged that 

AAC maintained “continuous and systematic 

contacts” with Colorado through targeted 

telemarketing and used telemarketing to sell 

service contracts nationwide, including in 

Colorado, by calling Colorado phone numbers. 

AAC did not contradict these assertions. Plaintiff 

plausibly alleged that AAC purposefully directed 

its activities at Colorado residents. 

Lastly, the Tenth Circuit rejected AAC’s 

argument that personal jurisdiction in Colorado 



78     |     C O L OR A D O  L AW Y E R     |     M A R C H  2 0 2 2

FROM THE COURTS   |   US COURT OF APPEALS FOR THE TENTH CIRCUIT

does not comport with fair play and substan-

tial justice, because inconvenience alone is 

insufficient to meet this standard.

The order dismissing plaintiff’s suit for lack 

of personal jurisdiction was reversed and the 

case was remanded for further proceedings. 

No. 20-3233. United States v. Cozad. 1/3/2022. 

D.Kan. Judge Seymour. 18 USC § 3553(a)—US 

Sentencing Guidelines—Sentencing Based on 

Absence of Plea Deal—Procedural Reasonable-

ness Challenge.

Defendant was indicted on a single charge 

of aiding and abetting the making of counterfeit 

currency. She declined the government’s plea 

offer and entered an open plea. Following the 

plea, the presentence investigation report 

recommended a custodial sentence of between 

24 and 30 months based on the US Sentencing 

Guidelines. Defendant advocated for a term of 

probation, and the government recommended 

a custodial sentence of 24 months, the same 

it had offered during the unsuccessful plea 

negotiations.

The district court rejected both recommen-

dations and sentenced defendant to a prison 

term of 27 months. In explaining its decision, 

the district court stated that its practice was 

to begin sentencing at the mid-tier of the 

guidelines range where there was no plea 

agreement, and to start at the low-end of 

the guidelines range where there was a plea 

agreement. Given the circumstances of this 

case, the court determined that the low-end 

guidelines range sentence was not appropriate. 

Defendant’s counsel objected, arguing that 

it was procedurally unreasonable to enter a 

sentence based solely on the absence of a plea 

agreement. The court disagreed and did not 

alter the sentence. 

Defendant appealed the reasonableness 

of the sentence. The review of a defendant’s 

sentence for reasonableness includes a proce-

dural component, which relates to the method 

by which a sentence was calculated, and a 

substantive component, which relates to the 

length of the resulting sentence. In arguing that 

the district court impermissibly treated her open 

plea as an aggravating fact warranting harsher 

punishment, defendant raised a procedural 

reasonableness challenge. The factors a court 

may consider in determining a defendant’s 

sentence are enumerated in 18 USC § 3553(a), 

and basing a sentence on a factor falling outside 

the scope of the statutory criteria is a form of 

procedural error. Based on the record here, the 

district court gave defendant a longer sentence 

than she otherwise would have received simply 

because she pleaded guilty without a plea 

agreement. Defendant’s open plea, standing 

alone, did not bear any meaningful relationship 

to the § 3553(a) factors. Further, § 3553(a) 

provides that courts are to impose no more 

punishment than is necessary to comply with 

the four penological goals set forth in § 3553(a)

(2); imposing additional punishment on a 

defendant because the plea was not the result 

of a bargain does not reflect the seriousness of 

the offense, deter criminal conduct, protect the 

public from further crimes of the defendant, 

or address defendant’s rehabilitative needs. 

Accordingly, under § 3553(a), it was procedurally 

unreasonable for the district court to impose a 

harsher sentence on defendant based on her 

decision to enter an open plea, and the court 

abused its discretion,

The sentence was vacated and the case was 

remanded for resentencing. 

No. 21-1031. Laufer v. Looper. 1/5/2022. D.Colo. 

Judge Matheson. Americans with Disabilities 

Act—Online Reservation System—Article III 

Standing—Injury in Fact—Concrete and Par-

ticularized Injury. 

Plaintiff qualifies as disabled under the 

Americans with Disabilities Act (ADA) and is a 

self-described ADA “tester.” Plaintiff visited the 

Elk Run Inn’s (Inn) online reservation system 

(ORS) and determined it did not comply with 

the ADA because it did not identify or allow for 
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booking of accessible rooms, and it provided 

insufficient information as to whether the 

rooms or features at the hotel are accessible. 

She sued the Inn’s owners claiming violations 

of ADA Title III and its Colorado state law 

counterpart. Defendants moved to dismiss, 

and the district court dismissed the complaint 

for lack of standing.

Plaintiff argued on appeal that she suffered 

an injury in fact by being deprived of information 

to which she was legally entitled and therefore 

had standing under Article III. Standing under 

Article III requires a concrete injury that affects 

a plaintiff in a personal and individual way. 

An asserted informational injury that causes 

no adverse effects cannot satisfy Article III. 

Testers, like any other plaintiff, must satisfy 

these constitutional requirements. Here, plaintiff 

conceded that she had no concrete plans to 

visit the town where the Inn is located, and she 

did not attempt to book a room at the Inn and 

has no intent to do so. Accordingly, plaintiff 

failed to demonstrate that defendants’ failure 

to provide information caused her to suffer an 

injury in fact, and she lacks standing. 

The judgment was affirmed. 

No. 20-6125. United States v. Bullcoming. 
1/6/2022. W.D.Okla. Judge McHugh. Felo-

ny Murder—Fourth Amendment—Motion 

to Suppress—Probable Cause in Absence of 

Excised Information in Affidavit—Motion to 

Access—Sixth Amendment. 

Defendant had an intermittent romantic 

relationship with the victim, Zotigh, who ulti-

mately broke up with him. About a week later, 

Zotigh’s trailer was on fire. After firefighters 

extinguished the blaze, they entered the trailer 

and saw what appeared to be blood stains on 

the walls and subfloor of the hallway. The next 

day, Bureau of Indian Affairs (BIA) Special Agent 

Ware arrived at the trailer and conducted a brief 

search of the trailer to confirm that Zotigh was 

not inside. He took photographs and swabs of 

blood splatter in the kitchen area. Agent Ware 

also observed blood in Zotigh’s car and took 

swabs from the driver’s seat and middle portion 

of the car. He then released the trailer to Zotigh’s 

family. Later that day, Agent Ware discovered 

Zotigh’s body in a field located off a dirt road. 

She had close to 70 knife wounds, and one 

had severed her jugular vein. Defendant was 

arrested on a warrant for failure to appear in 

tribal court. At the time of the arrest, defendant 

had a duffel bag in his possession, and he asked 

law enforcement to bring the bag with them 

during his transport. 

While in jail, defendant asked Agent Ware 

to retrieve his medication from the duffel bag. 

Agent Ware emptied the contents of the bag but 

was unable to find the medication. A few days 

later, he logged the bag into evidence, the bag 

was inventoried, and photographs were taken. 

A week later, an assistant US attorney indicated 

the prosecution would seek a search warrant 

for the bag, prompting Agent Ware to conduct 

a second and more thorough inventory search 

of the duffel bag and to create a list of the items 

inside. During this second search, Agent Ware 

observed what he thought was blood on a 

pair of sandals. A warrant was issued, and the 

government later determined the blood on the 

sandals was Zotigh’s. 

A federal grand jury indicated defendant on 

charges of first-degree premeditated murder, 

first-degree felony murder, carjacking, kidnap-

ping, and arson. Before trial, defendant filed a 

motion for an order permitting access to Zotigh’s 

trailer. The district court denied the motion 

on the basis that it lacked authority to order 

entry and inspection of property that was not 

within the government’s possession, custody, 

or control. Defendant also filed a motion to 

suppress the evidence from his duffel bag, 

which the court also denied. A jury ultimately 

convicted defendant of first-degree felony 

murder, carjacking, kidnapping, and arson. 

On appeal, defendant argued that the district 

court intruded on his due process right to a fair 

trial and his attorneys’ ability to provide effective 

representation under the Sixth Amendment 

by denying him access to the trailer.  Howev-

er, when the motion was filed, a third party 

possessed the trailer, and defendant did not 

identify any support for the proposition that 

a federal court has authority to order access 

to the property of a third party for purposes of 

discovery in a criminal case. Further, allowing 

the requested discovery would conflict with a 

panoply of federal constitutional rights held 

by the third-party property owner. Therefore, 

the denial of the motion to access was proper.

Defendant also argued that the district court 

should have suppressed the evidence collected 

from his duffel bag, specifically the forensic 

evidence from the sandals. However, even 

without the description of the bloody sandals, 

the affidavit contained enough evidence to 

support probable cause to search defendant’s 

bag and its contents by describing significant 

circumstantial information such as the parties’ 

fraught relationship and recent breakup, blood 

found in Zotigh’s car and trailer, cuts and scrapes 

on defendant’s body, and statements from 

witnesses regarding defendant’s whereabouts 

and actions on the night of the murder. It was 

therefore reasonable to assume that defendant’s 

clothes contained in the duffel bag may have 

provided DNA evidence of the crime. The 

district court did not err in denying the motion 

to suppress. 

The denials of the motion to access and 

the motion to suppress were affirmed, and the 

convictions were affirmed.  

These summaries of selected Tenth 
Circuit opinions are written by licensed 
attorney Robert Gunning (Boulder). 
They are provided as a service by the 
CBA and are not the official language 
of the court. The CBA cannot guarantee 
the accuracy or completeness of 
the summaries. The full opinions are 
available on the CBA website and on the 
Tenth Circuit Court of Appeals website.
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2022 COA 1. No. 18CA2334. People v. Strickler. 
Deadly Weapon—Arson—Crime of Violence—

Sentence Enhancer—Attempted Criminal Mis-

chief—Attempted First Degree Arson—Attempted 

Extreme Indifference Murder—Lesser Included 

Offense—Merger.

Defendant intentionally set a fire in his 

apartment. A jury found him guilty of attempted 

extreme indifference murder in regard to the 

tenants of the apartment building, attempted 

first degree arson, and attempted criminal 

mischief.

On appeal, defendant contended that fire 

does not meet the statutory definition of a 

deadly weapon and therefore he should not 

have been subject to the crime of violence 

sentence enhancer. Attempted first degree 

murder is subject to a crime of violence sen-

tence enhancement if the defendant used, or 

Summaries of 
Published Opinions

possessed and threatened the use of, a deadly 

weapon. Fire qualifies as a “deadly weapon” 

under CRS § 18-1-901(3)(e)(II). Here, there was 

sufficient evidence to support a finding that 

defendant’s use of fire rendered it capable of 

producing death or serious bodily injury and to 

support his conviction for the crime of violence 

sentence enhancer. Therefore, defendant was 

properly convicted of a crime of violence. 

Defendant also contended that the trial 

court improperly allowed the lead detective to 

testify about the unexplained disappearance of 

fire suppression and detection equipment and 

damage to exit signs that occurred sometime 

before defendant set fire to his apartment. Even 

if the evidence was improperly admitted, any 

error was harmless due to the overwhelming 

proof of defendant’s actions and intent.

Defendant also argued that attempted 

criminal mischief is a lesser included offense of 

attempted first degree arson, so the trial court 

erred by failing to merge the conviction for 

attempted criminal mischief into his conviction 

for attempted first degree arson. The people 

conceded this point. 

The conviction for attempted criminal mis-

chief was vacated and the case was remanded 

with directions to merge defendant’s attempted 

criminal mischief conviction into his attempted 

first degree arson conviction and for correction 

of the mittimus. The judgment was affirmed in 

all other respects.

2022 COA 2. No. 19CA1713. People v. John-
son. Ineffective Assistance of Counsel—Sixth 

Amendment—Right to Forgo a Defense.

Defendant was charged with felony escape 

from jail. He instructed his counsel not to 

mount a defense. Counsel requested, and 

was granted, a closed session with the court 

during which the court received assurances 

from defendant that he made his decision 

voluntarily and knowingly and with counsel’s 

advice about the consequences of his decision. 

Trial proceeded, and defendant’s counsel did 

not participate in voir dire, give an opening 

statement, or cross-examine witnesses. De-

fendant was found guilty of escape. He moved 

for postconviction relief under Crim. P. 35(c), 

alleging that trial counsel provided ineffective 

FROM THE COURTS   |   COLORADO COURT OF APPEALS

PEER
PROFESSIONALISM
ASSISTANCE

PPA

Are you troubled by rude and 
unprofessional attorneys?

Call Peer Professional Assistance for 
FREE one-on-one intervention.

PPA has been sponsored by the
Denver Bar Association since 1994.

Call 303-860-1115, ext. 1, for more information.

All inquiries are confidential.



M A R C H  2 0 2 2    |     C O L OR A D O  L AW Y E R      |      81

assistance. The postconviction court denied 

the motion.

On appeal, defendant argued that his trial 

counsel provided ineffective assistance by 

failing to subject the prosecution’s case to 

meaningful adversarial testing. The decision 

to forgo a defense or to sit quietly while the 

prosecution makes its case is personal and, 

absent competency issues, one a defendant 

can elect to make. Here, the postconviction 

court properly denied defendant’s ineffective 

assistance of counsel claim because (1) there 

was no suggestion that defendant was incom-

petent, and his decision to forgo a defense was 

voluntary and knowing; and (2) he explicitly 

and unambiguously instructed trial counsel 

not to mount a defense.

The order was affirmed.

2022 COA 3. No. 19CA2029. In re Parental 
Responsibilities Concerning A.C.B. Child 

Support Services—Remedial Contempt—Sanc-

tions—Jail—Fourteenth Amendment—Due 

Process—Indigency—Right to Court-Appointed 

Counsel.

Pueblo County Child Support Services (CSS) 

filed a motion requesting that the trial court 

issue an indirect contempt citation to Broyhill 

for non-payment of child support. CSS sought a 

jail sentence as a remedial sanction. Throughout 

the contempt proceedings, Broyhill repeatedly 

told the court that he was indigent and needed 

court-appointed legal representation. The trial 

court denied the request on grounds that the 

right to court-appointed counsel doesn’t extend 

to contempt proceedings where only remedial 

sanctions are requested. The court found him 

in indirect contempt and sentenced him to 30 

days in jail, stayed on the condition that he 

remain current with his child support obligation.

On appeal, Broyhill contended that the trial 

court denied him due process of law under the 

Fourteenth Amendment to the US Constitution 

by failing to determine whether he was indigent 

and thus entitled to court-appointed, state-paid 

counsel. When, as here, a contempt proceeding 

is initiated by a governmental entity and a jail 

sentence is an available remedial sanction, 

an alleged contemnor who is indigent has 

the right to court-appointed counsel. Further, 

the trial court violated Broyhill’s due process 

rights by refusing to inquire into his indigency 

status to determine whether he qualified for 

court-appointed counsel. 

The contempt judgment and sentence were 

reversed and the case was remanded, with 

instructions, for further proceedings.

2022 COA 4. No. 20CA0746. Hodge v. Matrix 
Group, Inc. Civil Litigation—Damages—Lost 

Profits—Loss of Earning Capacity—S Corpora-

tion—Sole Owner—Discovery Sanctions.

Hodge is a fire and products liability inves-

tigator and the sole owner and CEO of Hodge 

Services, a small forensic expert witness com-

pany. The company’s office is in Hodge’s home, 

and its only other employee is a secretary. Hodge 

Services leased a storage unit from Matrix Group, 

Inc. and Waterpark II & III, LLC (collectively, Wa-

terpark). While visiting the storage unit, Hodge 

slipped and fell on ice. The fall caused a complete 

retinal detachment and loss of useful vision in 

his right eye. Hodge brought a personal injury 

lawsuit against Waterpark alleging negligence 

and violations of the Premises Liability Act. 

Before trial, Waterpark filed a motion in limine 

to bar Hodge from offering evidence of Hodge 

Services’ lost profits to support his claim of lost 

earning capacity. The district court denied the 

motion. The jury found that Hodge was 40% 

at fault, Hodge Services was 25% at fault, and 

Waterpark was 35% at fault. The jury further 

found that Hodge had suffered $1.15 million in 

economic damages, including loss of earning 

capacity. Ultimately, the court entered judgment 

against Waterpark and awarded Hodge $752,500.

On appeal, Waterpark argued that the district 

court abused its discretion by admitting evidence 

of Hodge Services’ lost profits because Hodge 

may not claim damages that belong to his 

corporation. Here, both Hodge’s salary and 

the profits of Hodge Services reflected Hodge’s 

earning capacity. Further, Hodge Services’ 

profits were generated from Hodge’s personal 

services. Therefore, it was within the district 

court’s discretion to determine whether, under 

the circumstances, the profits of Hodge’s solely 

owned S corporation were admissible as evi-

dence of his lost earning capacity, and the trial 

court did not abuse that discretion.

Alternatively, Waterpark contended that 

the district court erred by allowing Hodge to 

maintain that Hodge Services was a separate 

corporate entity for purposes of liability, while 

simultaneously allowing him to claim Hodge 

Services’ business profits as personal damages, 

because this resulted in an inconsistent verdict. 

Waterpark’s arguments regarding the compara-

tive negligence statute and inconsistent verdict 

were not preserved for appeal. But the Court of 

Appeals considered Watermark’s argument to 

the extent it contended the district court erred 

by admitting evidence of corporate profits 

without a finding that Hodge and Hodge Services 

are one and the same, and determined that 

the admissibility of corporate profits and the 

limitation of liability afforded by the corporate 

form are two separate issues. Therefore, the 

district court did not err by admitting evidence 

of corporate profits without a finding that Hodge 

and Hodge Services are the same. 

Lastly, Waterpark contended that the district 

court abused its discretion by admitting evidence 

of Hodge Services’ lost profits because the 

evidence should have been barred as a discovery 

sanction. Here, the district court did not abuse 

its discretion by denying Waterpark’s request 

to exclude evidence of lost profits as a sanction 

for the late disclosure because Waterpark had 

almost seven months before trial to review the 

late-disclosed evidence and prepare for trial, 

so it was not prejudiced or surprised. 

The judgment was affirmed.

2022 COA 5. No. 20CA1162. Aurora Urban 
Renewal Authority v. PK Kaiser. Municipal 

Law—Constitutional Standing—Political 

Subdivision Standing Doctrine—Prudential 

Standing—Public Improvements—Urban Re-

newal Law—Tax Increment Financing—Failure 

to Exhaust Administrative Remedies.

Colorado’s Urban Renewal Law (URL) 

authorizes the creation of urban renewal au-

thorities to undertake urban renewal projects 

aimed at redeveloping slum and blighted areas. 

The URL authorizes the use of tax increment 

financing (TIF) to fund these projects. TIF uses 

recently assessed property values in an urban 

renewal area to establish a base tax value, and 

as property values increase above the base 
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value, increased tax revenues are allocated to 

financing the renewal project. Those revenues 

are applied to the renewal fund and used to pay 

down the debt against the project. The statute 

does not specify precisely how county assessors 

should calculate base and increment values 

but delegates that authority to the Colorado 

Property Tax Administrator (Administrator). The 

Administrator’s manuals are titled the Assessors’ 

Reference Library (Reference Library). 

The Aurora Urban Renewal Authority; Corp-

orex Colorado LLC (Corporex); and Fitzsimons 

Village Metropolitan District 1, Fitzsimons Village 

Metropolitan District 2, and Fitzsimons Village 

Metropolitan District 3 (collectively, Metro 

Districts), sued the Arapahoe County Assessor 

(Assessor) and the Administrator, alleging that 

the Reference Library’s apportionment method-

ology violates the URL, and sought declaratory 

and injunctive relief. The district court found 

that the Metro Districts and Corporex lack 

constitutional standing and the Aurora Urban 

Renewal Authority and the Metro Districts lack 

prudential standing to sue the Administrator. 

It granted summary judgment in favor of the 

Assessor on the remaining claims.

On appeal, the Metro Districts and Corporex 

argued that the district court erred by dismiss-

ing them for lack of constitutional standing. 

To establish standing, plaintiffs must have 

suffered an injury in fact to a legally protected 

interest. Here, plaintiffs adequately pleaded 

that the Reference Library, published by the 

Administrator and applied by the Assessor, 

has resulted in minimal revenue to the TIF 

despite great increases in property values. 

According to the complaint, a methodology that 

leads to this result jeopardizes the viability of 

the Aurora Urban Renewal Authority’s urban 

renewal projects. Therefore, the Metro Districts 

and Corporex have alleged facts sufficient to 

demonstrate an injury in fact in their declaratory 

judgment claim. Further, the Metro Districts 

and Corporex are integral participants in the 

URL, so their alleged injuries were to a legally 

protected interest. Accordingly, all plaintiffs 

have constitutional standing.

The Metro Districts and the Aurora Urban 

Renewal Authority argued that the district court 

erred when it dismissed all claims asserted by the 

governmental plaintiffs against the Administrator 

for lack of prudential standing. The prudential 

standing limitation precludes standing when (1) 

the agency seeking judicial review is subordinate 

to the agency whose decision is sought to be 

reviewed, and (2) no statutory or constitutional 

provision confers a right on the subordinate 

agency to seek judicial review of the superior 

agency’s decision. The Administrator argued that 

it is a superior state agency to the Metro Districts 

FROM THE COURTS   |   COLORADO COURT OF APPEALS

Colorado lawyer assistanCe Program

The Colorado Lawyer Assistance Program (COLAP) is an independent and 
confidential program exclusively for judges, lawyers, and law students. 
Established by Colorado Supreme Court Rule 254, COLAP provides assistance with 
practice management, work/life integration, stress/anger management, anxiety, 
depression, substance abuse, and any career challenge that interferes with the 

ability to be a productive member of the legal community. COLAP provides referrals for a wide variety 
of personal and professional issues, assistance with interventions, voluntary monitoring programs, 
supportive relationships with peer volunteers, and educational programs (including ethics CLEs).

We would love to share our success stories, 
but they are completely confidential. 

For more information or for confidential assistance, please contact COLAP at 303-986-3345.
Visit our website at www.coloradolap.org.



M A R C H  2 0 2 2    |     C O L OR A D O  L AW Y E R      |      83

and Aurora Urban Renewal Authority. However, 

the Metro Districts and Aurora Urban Renewal 

Authority are not agents of the Administrator 

but are distinct entities with separate powers 

and responsibilities. Accordingly, they have 

standing to sue the Administrator under the 

facts alleged in the complaint.

The Assessor argued that all of plaintiffs’ 

claims are untimely because they did not seek 

judicial review of the State Board of Equal-

ization action within 35 days, as required by 

CRS § 24-4-106(4). However, even if there was 

a failure to exhaust administrative remedies, 

it was not fatal to plaintiffs’ claims because 

(1) it would be unjust to require plaintiffs to 

litigate this controversy on the basis of a factual 

record compiled at a hearing conducted years 

before the damage constituting the alleged 

statutory violation occurred; and (2) whether 

the TIF methodology in the Reference Library 

is consistent with the URL presents a question 

of statutory interpretation, which does not 

require agency expertise and is not a matter of 

agency discretion. Accordingly, the district court 

correctly declined to dismiss plaintiffs’ claims 

for failure to exhaust administrative remedies.

On the merits, plaintiffs argued that the 

Reference Library is inconsistent with the URL 

because (1) the term “general assessment” in 

the URL refers only to a change in the statewide 

general assessment rate of real property, and 

(2) the Reference Library’s methodology for 

calculating TIF revenues conflicts with the URL 

and case law interpreting the URL. The portions 

of the Reference Library that allow the Assessor 

to proportionately adjust the base and increment 

values any time there is a general reassessment, 

and not only when the statewide reassessment 

rate changes, are not contrary to law. The Ref-

erence Library’s distinction that requires the 

direct and indirect effects of the creation of an 

urban renewal plan to be allocated differently 

does not effectuate the central purpose of the 

URL, is not supported by the text of the URL, 

and is contrary to case law interpreting the URL. 

Accordingly, as written, the current distinction 

in the Reference Library between direct and 

indirect benefits is contrary to law. As a result, 

these Reference Library provisions are void as 

a matter of law. 

The portion of the judgment dismissing 

the Metro Districts and Corporex for lack of 

constitutional standing and the ruling that the 

Metro Districts and the Aurora Urban Renewal 

Authority lacked prudential standing to sue 

the Administrator were reversed. The portion 

of the judgment rejecting dismissal based on 

a failure to exhaust administrative remedies 

and the portion of the summary judgment 

construing “general reassessment” to include 

the biennial reassessment of real property 

were affirmed. The summary judgment in 

favor of the Assessor was reversed, and the 

case was remanded for entry of an appropriate 

declaratory judgment in favor of plaintiffs and 

against both the Administrator and the Assessor, 

consistent with this opinion.

2022 COA 6. No. 20CA1207. No Laporte Gravel 
Corp. v. Board of County Commissioners. 

Campaign Contributions—Due Process Clause—

Recusal—Quasi-Judicial Proceedings.

Loveland Ready-Mix Concrete, Inc. (Ready-

Mix) applied to operate a gravel-pit mine and 

a concreter batch plant. Before the application 

came before the Larimer County Board of 

Commissioners (Board), several Ready-Mix 

stockholders contributed to the campaign 

committee to reelect incumbent Larimer County 

Commissioner Donnelly. Their combined 

$4,600 contribution made up only 7.65% of the 

total amount his campaign raised and 5.44% of 

the total spent in the election. Commissioner 

Donnelly ultimately was reelected and, ignoring 

suggestions that he recuse, later voted as part of a 

2-1 majority to approve Ready-Mix’s application. 

No Laporte Gravel Corporation, Robert 

Havis, and Peter Waack (collectively, NLGC) filed 

a complaint against the Board and Ready-Mix 

in district court for declaratory relief under 
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CRCP 57, raising an as-applied challenge to 

the constitutionality of Larimer County Code 

§ 2-67(10), which entrusts members of the 

Board with the sole discretion to determine 

whether a possible conflict of interest warrants 

their recusal; and review of the Board’s findings 

under CRCP 106(a)(4). As relevant here, the 

court ultimately granted summary judgment in 

favor of defendants on NLGC’s as-applied due 

process claim and entered judgment in favor of 

NLGC on its CRCP 106(a)(4) claim.

On appeal, NLGC contended that Com-

missioner Donnelly’s failure to recuse himself 

violated its due process rights, so the district 

court erred by granting summary judgment 

in favor of defendants. Land use decisions like 

Donnelly’s are considered quasi-judicial, and 

those serving in quasi-judicial capacities are 

presumed to act with impartiality. Here, NLGC 

failed to meet the requirement of proving actual 

bias beyond a reasonable doubt. Accordingly, 

the district court did not err.

The Board and Ready-Mix cross-appealed, 

arguing that the district court erred by entering 

judgment in favor of NLGC on the CRCP 106(a)

(4) claim because the Board did not, as the court 

found, misapply Land Use Code § 4.5.3(C) or 

(F) in approving Ready-Mix’s application. Here, 

the Board ultimately found that the proposed 

project met the section 4.5.3(C) criterion, which 

functions as a catch-all provision that ensures 

a project will generally comply with the Land 

Use Code. The Board did not misapply 4.5.3(C). 

However, the Board misapplied section 4.5.3(F) 

by failing to consider whether the batch plant 

constituted an allowable “accessory use” under 

sections 4.3.10 or 4.3.7(E). Ultimately, though, 

the Board properly made the requisite finding 

implicitly when ruling on section 4.5.3(C). 

Accordingly, any prejudice from the Board’s 

failure to consider the issue in applying section 

4.5.3(F) was necessarily remedied. Thus, the 

Board’s misapplication of section 4.5.3(F) was 

harmless. 

The order granting summary judgment in 

favor of the defendants on NLGC’s CRCP 57 

claim was affirmed. The order finding in favor 

of NLGC on its CRCP 106(a)(4) claim and 

reversing the Board’s decision was reversed. The 

case was remanded to consider the remaining 

contentions in NLGC’s CRCP 106(a)(4) claim 

that had not yet been addressed.

2022 COA 7. No. 20CA1217. McLellan v. 
Colorado Department of Human Services. 
Social Security—Supplemental Security Income 

Benefits—Aid to the Needy Disabled—Assistance 

Reimbursement—First Benefit Payment.

McLellan is disabled. She applied for Sup-

plemental Security Income (SSI) benefits in 

2007, but her request was not approved until 

2017. While awaiting approval of SSI, she applied 

for interim assistance from Larimer County 

under the Aid to the Needy Disabled—State 

Only (AND-SO) program. As a condition of 

receiving AND-SO benefits, applicants are 

required annually to sign an Authorization for 

Reimbursement of Interim Assistance (IM-14) 

form. The IM-14 authorizes the county to recover 

funds from the “first retroactive SSI payment.”

In 2012, Larimer County began provid-

ing McLellan monthly assistance payments 

through the AND-SO program. In 2017, the 

SSA determined McLellan was eligible for SSI 

benefits beginning in 2012 and found she was 

due $30,402.90 in back payments for the period 

between 2012 and 2017. In March 2018, McLellan 

received her first disbursement in the amount 

of $2,250. She received a second disbursement 

of the same amount in September. On the same 

day, Larimer County received a check from 

the Social Security Administration (SSA) in 

the amount of $11,571 to reimburse it for the 

interim assistance it had provided McLellan. 

Larimer County notified McLellan that it had 

received the reimbursement.

McLellan requested an administrative hear-

ing before the Office of Administrative Courts 

alleging that she never authorized Larimer 

County to keep any portion of her back payment 
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award, any authorization she may have given 

was invalid or had expired, and Larimer County 

was not entitled to keep it because it was not 

the initial SSI back payment. The Administrative 

Court decided Larimer County was entitled 

to keep the money. McLellan appealed, and 

the Colorado Department of Human Services 

(department) Office of Appeals affirmed. 

McLellan sought judicial review, and the 

district court upheld the decision. 

As an initial matter, the Court of Appeals 

rejected the department’s argument that 

McLellan lacked standing, because she as-

serted an economic loss sufficient to satisfy 

the requirement for an injury in fact.

McLellan argued that Larimer County 

improperly withheld the third retroactive SSI 

payment, contending that a county is only 

entitled to accept the first payment from the 

SSA. A county may be reimbursed by the SSA 

for AND-SO payments pursuant to the Interim 

Assistant Reimbursement Regulation (IAR). 

The Court read the IAR in conjunction with 

the federal statutory and regulatory terms and 

concluded that “first retroactive SSI payment” 

in the IAR means the first “SSI benefit payment” 

as defined in 20 C.F.R. § 416.1902. Accordingly, 

in March 2018, McLellan did not receive the 

“first retroactive SSI payment”—she received 

the initial installment of her first “SSI benefit 

payment” (or of her “first retroactive SSI pay-

ment”). Larimer County therefore received the 

portion of the first SSI benefit payment that 

had been withheld from McLellan and paid 

to Larimer County as reimbursement for the 

assistance she had received.

McLellan also argued that the IM-14 form 

authorizing reimbursement from her benefits 

was invalid because (1) neither Larimer County 

nor the department signed the form and (2) it 

was expired. McLellan made no evidentiary 

record in the administrative proceedings 

that the SSA-Colorado Agreement required 

the signature of a state representative on the 

IM-14, and the agreement was not in the record 

on appeal, so the Court did not consider the 

first argument. As to the expiration argument, 

under the IRA the IM-14 is valid for one year 

from the date the client signs it. Here, the IM-14 

was still valid when the SSA paid the second 

installment and disbursed the reimbursement 

funds in September 2018, less than one year 

after McLellan signed the authorization.

The judgment was affirmed.

2022 COA 8. No. 21CA0346. People in the 
Interest of E.B. Dependency and Neglect—

Termination of Parent–Child Legal Relation-

ship—Continuance for Technical Difficulties.

The Jefferson County Division of Children, 

Youth and Families (division) moved to termi-

nate the legal relationship between father and 

the child. At the start of the termination hearing, 

father’s counsel entered his appearance and 

noted that father was not present but made no 

record as to why. Midway through the hearing, 

the court alerted counsel that father may have 

been intermittently trying to log in to the 

hearing. The court took a recess. Following the 

recess, the county attorney represented that 

the paternal grandfather had just let her know 

that father was trying to access the hearing.

At the request of father’s counsel, the court 

then paused the proceeding so counsel could 

have time to reach out to father. Counsel 

was unable to reach him and requested a 

continuance so that father could testify at a 

later date. He indicated that father had tried to 

contact him several times since being released 

from jail 12 days earlier. The court resumed 

the hearing without ruling on father’s request. 

Counsel renewed his request for a continuance 

during closing argument. He also asserted that 

the paternal grandparents had informed him 

that father had tried to log on to the hearing 

but had been asked to leave the gas station 

where he was using the Wi-Fi. Counsel also 

reiterated that he wanted to present father’s 

testimony. The juvenile court denied the 

request and granted the division’s motion to 

terminate father’s parental rights.

Father contended on appeal that the juve-

nile court abused its discretion by denying his 

request to continue the termination hearing 

because he lacked internet access to appear 

and testify at the hearing via Webex. A parent 

must receive adequate notice of a termination 

hearing and the opportunity to be heard and 

defend, including the right to call witnesses. 

Holding a termination hearing via Webex 

affords a parent due process when, among 

other things, the court is willing to make 

accommodations to ensure that a parent who 

wants to personally participate in the hearing 

is able to do so. Here, father made multiple 

attempts to communicate with his counsel 

during the 12-day period between his release 

from custody and the termination hearing, and 

the record reveals that father made efforts to 

secure Wi-Fi access so he could participate in 

the hearing. Accordingly, the juvenile court 

abused its discretion by denying father’s request 

to continue the termination hearing. 

The termination judgment was reversed 

and the case was remanded to reconsider the 

termination of father’s parental rights.

2022 COA 9. No. 21CA1604. People in the 
Interest of B.H. Dependency and Neglect—

Termination of Parent-Child Legal Relation-

ship—Post-Trial Motion—Tolling.

On July 7, 2021, the juvenile court entered 

an order terminating father’s parental rights. 

On July 22, father filed a CRCP 59 motion 

seeking post-trial relief from the termination 

judgment. The juvenile court did not rule on 

the motion before September 23, which is 

when the relief was deemed denied after 63 

days under CRCP 59(j).

Father filed a notice of appeal from the July 

7 termination judgment on October 13, 2021, 

more than 90 days after entry of the judgment 

and without any motion for extension of time 

or for leave to accept it out of time for good 

cause. The People filed a motion to dismiss 

the appeal with prejudice as untimely filed 

because it was not filed within 21 days after 

entry of the termination judgment. Father 

maintained that the notice was timely filed 

because the filing of his CRCP 59 motion 

tolled the time for filing the notice of appeal 

and the notice of appeal was filed within 21 

days after the date the CRCP 59 motion was 

deemed denied.

This appeal is governed by C.A.R. 3.4(b)

(1), which required that the notice of appeal 

be filed within 21 days after the termination 

judgment. This deadline is not tolled by the 

filing of a CRCP 59 motion for relief from a 

termination judgment. 
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The appeal was dismissed with prejudice.

January 13, 2022
2022 COA 10. No. 18CA1516. People v. 
Gamboa-Jimenez. Evidence—Expert Testi-

mony—Drug Courier Profile Testimony—Fourth 

Amendment—Investigatory Traffic Stop. 

A state trooper was parked along I-70 about 

10 miles from the Utah border when he observed 

a driver commit a traffic infraction. The trooper 

conducted a traffic stop during which he dis-

covered that the car was owned by a third party. 

He also noticed, among other things, that the 

driver’s behavior was suspicious, and there were 

several air fresheners and several cell phones 

plainly visible in the car. After issuing a verbal 

warning, the trooper began walking back to his 

patrol car. He then turned and asked the driver 

if there was anything illegal, like narcotics, in 

the car, and if he could search the car. The driver 

answered no to both questions. The trooper then 

instructed the driver and defendant, who was 

the passenger, to exit the vehicle so he could 

walk his drug-detection dog around it. This led 

to discovery of a package that contained just 

over a kilogram of cocaine in a compartment 

below the front passenger seat carpeting. 

Defendant was arrested and charged with 

possession of a controlled substance, possession 

with intent to distribute a controlled substance, 

and a special offender designation for having 

introduced or imported more than 14 grams of 

cocaine into Colorado. Before trial, he moved 

to suppress the evidence recovered from the 

car, arguing it was obtained in violation of the 

Fourth Amendment. The trial court denied 

the motion after a hearing, and defendant was 

convicted as charged.

On appeal, defendant argued that the 

court erred by allowing the trooper to offer 

drug courier profile testimony at trial. A drug 

courier profile is “an array of behaviors and 

characteristics that detectives believe indicate 

a person may be smuggling illegal narcotics.” 

While such profiles may have some utility, 

they are inadmissible as substantive evidence 

of a defendant’s guilt. Here, the prosecution’s 

case was presented almost entirely through the 

trooper. The court allowed him to testify as an 

expert witness to describe how defendant met 

the profile based on his subjective observations 

without reference to any objective, widely 

recognized drug courier profile. Therefore, it 

was error to admit the testimony. Further, this 

error so undermined the fundamental fairness 

of defendant’s trial as to cast serious doubt on 

the reliability of the judgment of conviction.

Defendant also argued that the trial court 

should have granted his motion to suppress the 

evidence recovered from the car. Defendant did 

not dispute that the trooper had reasonable 

suspicion to pull the car over for a traffic infrac-

tion nor argue that the trooper took too long to 

investigate the infraction. Rather, he contended 

that the trooper did not develop additional 

reasonable suspicion during his investigation of 

the infraction to support his instructing the men 

to get out of the car. However, based on the facts 

and the transcript of the suppression hearing, 

the trooper had reasonable suspicion of criminal 

activity to justify detaining the men beyond the 

time it took to investigate the underlying traffic 

infraction. Therefore, the trial court did not err 

in denying the suppression motion. 

The order denying the motion to suppress 

was affirmed. The judgment of conviction 

was reversed and the case was remanded for 

a new trial.

2022 COA 11. No. 19CA0529. People v. Ro-
driguez. Traffic Stop—Evidence—Chain of 

Custody—Testimony—Authentication—Jury 

Instructions—Prosecutorial Misconduct.

Defendant was a passenger in a car stopped 

by Officer Gardner. During the stop, defendant 

jumped out of the vehicle and ran along the side 

of the highway. Officer Gardner and another 

officer gave chase, and during the pursuit, 

defendant threw down a small plastic bag 

containing a white powdery substance. The 

officers apprehended defendant, and Officer 

Gardner recovered the bag that defendant 

discarded during the chase. At trial, the pros-

ecution sought to establish that the substance 

in the plastic bag recovered from the scene was 

the same substance that a chemist tested and 

determined was cocaine (Exhibit 1). Defendant 

was convicted of possession with intent to dis-

tribute a controlled substance and obstruction 

of a peace officer.

On appeal, defendant argued that the 

trial court erred by admitting a bag of cocaine 

allegedly recovered during the traffic stop 

because the prosecution failed to establish a 

sufficient chain of custody and therefore failed 

to authenticate it. Here, Officer Gardner testified 

that after he retrieved the bag of cocaine, he 

gave it to Sergeant Manzanilla at the scene. After 

this point, Officer Gardner did not see the bag 

again until he purportedly identified it at trial; 

he did not have any personal knowledge of how 

the substance from the plastic bag recovered 

at the scene supposedly ended up in Exhibit 1. 

Sergeant Manzanilla did not testify. The police 

chemist testified that he had no knowledge 

of the circumstances under which Exhibit 1 

was created, including who had previously 

handled the substance or who had prepared 

and sealed the exhibit bag. Therefore, the chain 

of evidence was broken, and the jury had no 

basis to determine that the powder in Exhibit 

1, whose origin was unknown, was the same 

powder that defendant had possessed before 

discarding it during the traffic stop. Accordingly, 

the trial court erred by admitting the evidence, 

and the error was not harmless.

Defendant also contended that the trial 

court committed two errors that required 

reversal of his conviction for obstructing a peace 

officer. First, defendant claimed that the jury 

instruction misstated the law and violated his 

constitutional right to a trial by jury. Here, the 

court did not tell the jurors that they did not 

have the power to nullify; the court told the 

jurors that they had a duty to follow the law, 

which was not an error. Second, defendant 

argued that the prosecutor’s comments in 

closing argument misstated the law by equat-

ing a knowing mens rea with mere voluntary 

conduct. To prove the charge of obstructing a 

peace officer, the prosecutor had to show that 

defendant knowingly obstructed, impaired, 

or hindered a peace officer’s enforcement of 

the law. Here, the prosecutor’s references to 

sleepwalking and being awake were merely 

dramatic ways of emphasizing that, to act 

knowingly, defendant only needed to know 

what he was doing. While the comments were 

a bit hyperbolic, they were not so improper as 

to constitute plain error. 
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The conviction for possession with intent to 

distribute a controlled substance was reversed 

and the case was remanded for a new trial on 

that charge. The conviction for obstruction of 

a peace officer was affirmed.

2022 COA 12. No. 20CA1724. People in the 
Interest of E.W. Termination of the Parent–Child 

Legal Relationship—Jurisdiction—Home State 

under the Uniform Child-custody Jurisdiction 

and Enforcement Act.

The juvenile court adjudicated 9-month-old 

E.W. dependent and neglected and adopted a 

treatment plan for the child’s parents. The child 

was placed with family-like kin providers in 

Montana through an Interstate Compact on the 

Placement of Children. Parents later moved to 

Montana, and the juvenile court subsequently 

terminated their rights.

Parents argued on appeal that the judgment 

must be reversed because the juvenile court lost 

jurisdiction under the Uniform Child-custody 

Jurisdiction and Enforcement Act (UCCJEA). 

Under the UCCJEA, a Colorado court has 

jurisdiction to make an initial child-custody 

determination if Colorado is the child’s “home 

state” when the proceeding is commenced. A 

“home state” is the state where the child has 

lived with a parent for at least 182 consecutive 

days immediately before the proceeding’s 

commencement. The court that makes an 

initial child-custody determination generally 

retains exclusive, continuing jurisdiction. A 

court may lose jurisdiction if the child and no 

parent presently reside in the home state. Losing 

continuing jurisdiction requires another state 

to acquire jurisdiction from the Colorado court. 

Here, parents agreed that Colorado was the 

child’s home state when the case was initiated 

and the Colorado court had jurisdiction to make 

the initial child-custody determination. Because 

Montana didn’t seek to exercise jurisdiction 

under the UCCJEA, and termination is not a 

new child-custody proceeding or a modification 

of a child-custody determination that requires 

the juvenile court to reassess its jurisdiction, 

the Colorado court maintained its exclusive, 

continuing jurisdiction.

Father also contended that the juvenile 

court erred by finding there were no less drastic 

alternatives to termination. Here, the juvenile 

court considered an allocation of parental 

responsibilities but determined there were 

no less drastic alternatives to termination that 

would meet the child’s needs, and the record 

supports the court’s findings.

The judgment was affirmed.

January 20, 2022
2022 COA 13. No. 21CA0438. Salazar v. 
Industrial Claim Appeals Office. Workers’ 

Compensation—Quasi-Course of Employment 

Doctrine—Compensable Injury.

Claimant worked for 3ATS, d/b/a Grand 

Valley Tree Service (GVTS), from June 2019 

through January 2020. On January 13, 2020, 

claimant advised GVTS’s owner that he had 

sustained injuries while trimming and removing 

trees on January 10, 2020, and that he needed 

medical attention. The owner gave claimant 

a list of doctors to choose from, and claimant 

selected Dr. Sofish. Claimant was involved 

in a car accident while traveling to see Dr. 

Sofish on January 16, 2020. Based on claimant’s 

documented history of preexisting chronic back 

pain and degenerative disc changes, GVTS and 

its insurer, Pinnacol Assurance (collectively, 

employer), filed a notice of contest challenging 

the causation of claimant’s injuries. To support 

its position, employer sent claimant to Dr. Reiss 

for an independent medical examination. Dr. 

Reiss found that claimant had not suffered 

a work injury on January 10, but may have 

exacerbated his preexisting injuries in the 

subsequent car accident. Claimant applied for 

a hearing, seeking medical and temporary total 

disability benefits. An administrative law judge 

(ALJ) determined that claimant did not sustain 

a compensable injury, so the injuries he later 

sustained in the car accident did not fall under 

the quasi-course of employment doctrine. A 

panel of the Industrial Claim Appeals Office 

(Panel) upheld the denial and dismissal of the 

claim for benefits. 

On appeal, claimant did not challenge 

the ALJ’s finding that he did not suffer an 

injury on January 10. Rather, he argued that 

the quasi-course of employment doctrine 

required coverage of the car accident injuries 

because he would not have been traveling 

to see Dr. Sofish but for his contractual 

relationship with employer, which allowed 

employer to designate his medical provider. 

The quasi-course of employment doctrine 

extends workers’ compensation coverage to 

injuries sustained while traveling to or from 

covered medical care only when there first 

exists an initial compensable injury for which 

treatment was sought. Here, claimant did not 

sustain a compensable injury on January 10, so 

the quasi-course of employment doctrine did 

not apply. Accordingly, the Panel did not err 

in upholding the ALJ’s determination that any 

injuries claimant sustained as a result of the 

car accident were not compensable.

Claimant also contended that the ALJ and 

the Panel violated his equal protection right by 

treating him differently than others involved in 

secondary accidents. He argued that by denying 

him and others like him coverage, two similarly 

situated groups are treated inequitably: those 

who initially suffered compensable injuries 

versus those whose injuries were found to be 

non-compensable. However, claimants who 

have sustained a compensable work-related 

injury are covered by the Workers’ Compensation 

Act (Act), but the Act does not cover those whose 

injuries were found to be causally unrelated 

to their work or who suffered no discernible 

injury. Thus, these two groups are not similarly 

situated, and claimant’s equal protection claim 

necessarily failed.

The order was affirmed. 
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Dear Colleague. 
 
I am writing to ask your help. 
 
CILS Benefactors Inc. is a tax-exempt public charity established under section 501(c)3 of the United 
States Internal Revenue Code. It is a non-profit Colorado corporation, and it is registered as a public 
charity in the State of Colorado. Donations by United States taxpayers are tax deductible.  
 
Please see our website at www.cilsbenefactors.charity. CILS Benefactors Inc. supports a variety of 
international education programs organized by the Center for International Legal Studies, a non-profit 
entity based in Salzburg, Austria. We support: 
 

 Tuition scholarships for the LL.M. in Transnational Commercial Practice program (see 
www.legaledu.net). 

 
 Short-term visiting professorship teaching assignments at universities in Eastern Europe, in 

Russia, in Asia, in the Middle East, in the Far East, and in Latin America (see 
www.seniorlawyers.net). 

 
 University teams participating in the Foreign Direct Investment International Arbitration Moot 

(see www.fdimoot.org).   
 
 Training assignments abroad for law students (see www.cils.org). 
 

It is vitally important that lawyers and law students throughout the world have opportunities to broaden 
their international experience and contacts. That has been the mission of the Center for International 
Legal Studies for nearly 50 years. It is now the mission of CILS Benefactors Inc. 
 
We have set a goal of raising $25,000 to support the activities cited above. Donations thus far have 
ranged from $10 to $1,000. You can donate to CILS Benefactors Inc. by going to GoFundMe at this 
link: 

www.gofundme.com/f/our039s-campaign-for-cils-benefactors 
 

 
 
Thank you, 

 
PROFESSOR DENNIS CAMPBELL 
Director 
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January 10, 2022
2022 CO 1. No. 20SC22. Tibbels v. People. Jury 

Instructions—Reasonable Doubt.

In this case, the Supreme Court considered 

whether statements the trial court made to a jury 

venire to explain the concept of reasonable doubt 

effectively lowered the prosecution’s burden of 

proof. During voir dire of the prospective jurors, 

the trial court provided a real-life example of 

the doubt a prospective homebuyer would have 

upon observing a structurally significant crack 

in the home’s foundation, equating that doubt 

to a reasonable doubt. 

The Court concluded that the proper test for 

determining whether a trial court’s statements 

to the jury lowered the prosecution’s burden of 

proof is a functional one. An appellate court must 

ask whether there is a reasonable likelihood that 

the jury understood the court’s statements, in 

the context of the instructions as a whole and 

the trial record, to allow a conviction based on 

a standard lower than beyond a reasonable 

doubt. Applying this test to the specific facts 

presented here, the Court concluded that it is 

reasonably likely that the jury understood the 

court’s statements to allow a conviction on a 

standard lower than beyond a reasonable doubt, 

which constitutes structural error.

Accordingly, the Court reversed the judgment 

of the division below.

2022 CO 2. No. 20SC353. Pettigrew v. People. 
Jury Instructions—Reasonable Doubt—Consti-

tutional Harmless Error.

Summaries of Published Opinions

In this case, the Supreme Court considered 

whether certain statements the trial court 

made to the jury venire during voir dire low-

ered the prosecution’s burden of proof and 

thus violated due process. The Court further 

considered whether the Court of Appeals 

division erred in determining that a warrant 

to search defendant’s cell phone and that 

warrant’s supporting affidavit, when properly 

redacted to exclude all information obtained as 

a result of defendant’s initial unlawful arrest, 

satisfied the Fourth Amendment’s particularity 

requirement.

The Court concluded there is no reasonable 

likelihood that the jury would have understood 

the trial court’s statements, in the context 

of the instructions as a whole and the trial 

record, to lower the prosecution’s burden of 

proof below the reasonable doubt standard. 

In addition, assuming without deciding that 

the warrant and its supporting affidavit, when 

properly redacted, did not satisfy the Fourth 

Amendment’s particularity requirement, the 

Court concluded that any error in admitting at 

trial the evidence obtained from defendant’s 

cell phone was harmless beyond a reasonable 

doubt. This evidence was cumulative of other 

evidence presented, and the evidence of de-

fendant’s guilt was overwhelming.

Accordingly, the Court affirmed the divi-

sion’s judgment.

2022 CO 3. No.  20SC583. People v.  Rau. 
“Force Against Intruders” Statute—“Make My 

Day” Statute—CRS § 18-1-704.5—Immunity 

from Criminal Prosecution for Use of Deadly 

Physical Force—Justification and Exemptions 

from Criminal Responsibility—Affirmative 

Defenses—Dwelling—CRS § 18-1-901(3)(g).

In this case, the Supreme Court was asked to 

decide whether defendant was in a “dwelling,” 

and thus entitled to immunity from criminal 

prosecution under CRS § 18-1-704.5, when he 

shot and killed an intruder in the basement of 

the house where he and his girlfriend rented 

an apartment. Relying on the definition of 

“dwelling” in CRS § 18-1-901(3)(g), the Court 

held that the basement was part of defendant’s 

dwelling because it was part of the building 

that he used for habitation.
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The Court viewed the basement in this case 

in much the same way it viewed the attached 

garage in People v. Jiminez, 651 P.2d 395, 396 

(Colo. 1982). Just as the garage in Jiminez was 

part of the building that was used for habitation, 

the basement here was part of the building 

that defendant used for habitation. And just as 

some of the usual uses of the garage in Jiminez 

(including for the storage of household items) 

were incidental to and part of the use of the 

residence itself, some of the usual uses of the 

basement in this case (including the control 

of the water and heat supply and the storage 

of household items) were likewise incidental 

to and part of the use of defendant’s residence.

Accordingly, the Court affirmed the divi-

sion’s judgment upholding the trial court’s 

dismissal of the charge of second degree 

murder (heat of passion).

2022 CO 4. No. 20SC463. Pearson v. Peo-
ple. Harassment—Self-Defense—Affirmative 

Defense.

In this case, the Supreme Court considered 

whether a defendant can claim self-defense 

as an affirmative defense to the charge of 

harassment (striking, shoving, kicking) under 

CRS § 18-9-lll(l)(a).

The Court held that a defendant can assert 

self-defense as an affirmative defense to the 

crime of harassment so long as there is some 

credible evidence to allow a reasonable jury 

to find that the defendant acted with intent to 

alarm, as outlined in CRS § 18-9-lll(l)(a), as 

a means of self-defense. The Court also held 

that the district court erred by affirming the 

trial court’s determination that defendant was 

not entitled to an instruction on self-defense 

as an affirmative defense to his harassment 

charge under CRS § 18-9-lll(l)(a).

Accordingly, the district court’s judgment 

was reversed and the case was remanded with 

instructions to return the matter to the trial 

court for further proceedings.

January 31, 2022
2022 CO 5. No. 21SA286. In re People v. Greer. 
Right to Court-Appointed Counsel—Indigent 

Defendant—Indigency Determination—CRS 

§ 21-1-103—CJD 04-04—JDF 208—C.A.R. 21. 

The Supreme Court considered whether 

defendant, who has no income or assets but 

whose parents pay for all his household expenses 

and allow him to live in their home rent-free, 

qualifies as indigent and is thus entitled to 

court -appointed counsel. Chief Justice Directive 

(CJD) 04-04, which addresses the determination 

of indigency for purposes of state-funded counsel 

in criminal cases, instructs courts to consider the 

gross income from all members of a defendant’s 

household who contribute monetarily to the 

household. The Court concluded, however, that 

courts should take a more nuanced approach 

where, as here, members of a defendant’s house-

hold contribute financially to the household 

but deny the defendant access to their income. 

The Court drew guidance from CJD 04-04’s 

roommates provision, which considers income 

from a defendant’s roommates (even those who 

contribute financially to the shared residence) 

only when the defendant has access to such in-

come. The limitation in the roommates provision 

is a reflection of the core inquiry regarding the 

determination of indigency under Colorado’s 

jurisprudence: whether, on a practical basis, 

the defendant lacks the necessary funds to 

retain counsel.   

Consistent with the roommates provision, 

the Court held that income from members 

of a defendant’s household who contribute 

monetarily to the household should be excluded 

from an indigency determination when such 

income is unavailable to the defendant. Any other 

interpretation would render CJD 04-04 internally 

inconsistent, and at odds with Colorado’s case 

law, and risk constitutional violations.   

Because defendant’s parents’ income is not 

available to defendant, the county court erred 

in considering it in its indigency determination. 

Accordingly, the Court made the rule absolute 

and remanded the case for further proceedings 

consistent with this opinion. 

These summaries of Colorado Supreme 
Court published opinions are provided 
by the Court; the CBA cannot guarantee 
their accuracy or completeness. Both the 
summaries and full opinions are available 
on the CBA website and on the Colorado 
Judicial Branch website.
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solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount. Visit www.goclio.com/landing/

cobar.

 
Discovery Genie
 On-demand system for reviewing, 

organizing, indexing, and producing 

electronic files. CBA members save 

20% on subscription charges. Visit 

www.discoverygenie.com. Use code 

CBAMEMBER. 

TheFormTool and Doxsera
 Document assembly and automation 

software that can help you reduce 

documentation errors. Easy to use, 

wicked smart. Save 10% by visiting www.

theformtool.com/links/cba.

 

Indexed I/O
 A premium eDiscovery solution, without 

the expensive price tag. Indexed I/O 

provides a scalable, cloud-based solution. 

CBA members receive a discount. Visit 

www.indexed.io/cobar.

Konica Minolta 
 Law firms’ technology demands are critical. 

CBA members receive a rebate on hardware 

purchases. Contact Alyse Kochenberger at 

akochenberger@kmbs.konicaminolta.us. 

Lenovo
 Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 30% 

off the public web price with access to flash 

sales. Visit http://1800members.com/cobar.

MGMT HQ
 MGMT HQ offers access to monthly 

webinars, white papers, Affinity University, 

and more. Give your team the kind of 

practical, real-world training it needs to 

grow and thrive. Use code COBARMEMBER 

for a 100% discount. Visit www.cobar.org/

lpm.

MyCase
 MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

Office Depot
 Save up to 80% on office supplies. Visit 

http://1800members.com/cobar.

Page Vault
 On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. Visit page-vault.com/

partners/Colorado-bar-association. 

Practice Panther
 The leading and most user-friendly provider 

of cloud-based practice management and 

billing software for law firms. Receive 15% 

off your first year. Visit www.cobar.org/

perks#34081-business-services.

Ruby Receptionists
 Save 6% on this virtual receptionist service. 

Call (866) 611-7829 or visit www.callruby.

com.  

MEMBERSHIP 
PERKS

Full details on all membership perks are available at www.cobar.org. 
For more information, contact Melissa Higham at mhigham@cobar.org.



Simple Law
 Manage cases and a practice. Add your 

free attorney profile and start your free trial 

today. Visit www.simplelaw.com.

Smokeball
 Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process. Visit https://info.

smokeball.com/colorado-bar-association-

members.

UPS
 Save up to 25% on online print services. Visit 

http://1800members.com/cobar.

The UPS Store
 Save up to 25% on online print services. Visit 

http://1800members.com/cobar.

FINANCIAL 
SERVICES
ABA Retirement Funds
  Providing affordable 401(k) plans exclusively 

to the legal community for 50 years. Call 

(866) 812-3580 for a free consultation or visit 

www.abaretirement.com.

LawPay
 Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription. Call (866) 

376-0950 or visit www.lawpay.com/cobar.

 
Options Credit Union
 Options Credit Union was founded in 1979 

by the Denver Bar Association. Visit www.

optionscreditunion.com.  

PERSONAL 
SERVICES

the ART, a Hotel
 This luxurious hotel creates an unparalleled 

experience. Call (303) 572-8000 and use code 

negcodenbar for special room rates.

Brooks Brothers
 Receive a 15% discount when you sign up for a 

Brooks Brothers Corporate Membership Card. 

Call (866) 515-4747 or visit www.membership.

brooksbrothers.com; use code 15201 and pin 

code 47841.

Car Rental Discounts
 ■  Avis: (800) 331-1212, account #A745900

 ■ Dollar: (800) 800-4000, account #3065062

 ■ Hertz: (800) 654-3131, (800) 654-3131,

account #2177879

 ■ National: (800) 227-7368, account #5434894

 ■ Thrifty: (800) 847-4389, account #3065063

Colorado Ballet/Colorado Symphony
 Discount tickets are available with code 

COBAR. Visit www.coloradoballet.org and 

www.coloradosymphony.org. 

Core Power Yoga
 Enjoy 20% off unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending
 CBA members receive substantial savings on 

a new home purchase or refinance. Contact 

Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers exclusive 

pricing on hotels and vacation homes 

in or near Disney World and Universal 

Studios Orlando, along with discount 

tickets for Disney World, Universal Studios 

Orlando, Sea World, and all Orlando-area 

theme parks and attractions. Visit www.

orlandoemployeediscounts.com/index-new.

Yoga Pod
 Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners
 Premium discount on long-term care 

insurance for members, their families, 

and their staff. Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 Geico Insurance offers high-quality and 

trusted auto insurance. Visit www.geico.com 

or call (800) 368-2734.

Guardian Life Insurance Co.
 Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton Affinity/
CNA Malpractice Insurance
 Contact Casey MacDonald at (913) 652-5713 

to discuss your malpractice insurance needs.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write an 
article in an area not listed on these pages, please contact Jodi Jennings at jjennings@cobar.org 
(substantive law articles) or Susie Klein at sklein@cobar.org (all other areas). Writing guidelines 
are available at cl.cobar.org.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Michelle Sylvain
mssylvain3@gmail.com

ANIMAL LAW

Kate A. Burke
(303) 441-3190, kaburke@bouldercounty.org

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Marcy G. Glenn
(303) 295-8320,

mglenn@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@judicial.state.co.us

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

EVIDENCE

Lawrence Zavadil
(303) 244-1980, larry@lzavadillaw.com

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(303) 443-8010, gjsmith@celaw.com

IMMIGRATION LAW

David Harston
(303) 736-6650, 

david.harston@EAHimmigration.com

David Kolko
(303) 371-1822, dk@kolkoassociates.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(720) 699-0763, kevin@kinnearllc.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

Kathryn A. Starnella
(303) 830-1212, kstarnella@warllc.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Michelle Penn
(303) 871-6827, mpenn@law.du.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

John Campbell
(303) 871-6461, jcampbell@law.du.edu

PROFILES IN SUCCESS

Kathleen Hearn Croshal
(719) 671-6822, kcroshal@msn.com

Paul Hurcomb
(719) 634-5700, pwh@sparkswillson.com

TECHNOLOGY IN THE LAW PRACTICE

c/o Susie Klein, sklein@cobar.org

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
clittle7892@gmail.com



Hometown: 
Mendham, New Jersey 

Law School:  
The Ohio State University, 
JD, and University of        
Florida, LLM Taxation  

Lives in:  
Boulder 

Works at:  
OnKure, Inc. 

Practice Area(s):  
Business Law   

CBA Member Since:  
1998

PROFILE

Keith Michael Olivia
Keith Olivia is general counsel and senior vice president of corporate affairs 
for an early-stage drug discovery and development company focused on 
oncology drugs. He enjoys working with entrepreneurial companies and 
playing in the Colorado mountains.

What do you like the most about your 
practice area?
I previously focused on corporate transactions in 

private practice. I now enjoy working on a broader 

set of legal matters for a life sciences company and 

the finance aspects of an early-stage company that’s 

raising capital.    

What do you wish you had learned in law 
school?
Practice skills associated with representing clients 

in transactional law through a clinical class. I also 

wish I had pursued more biology and chemistry 

classes as an undergraduate.  

What organizations are you involved in?
I currently serve on the Colorado Lawyer Advisory 

Board and the Colorado Securities Board. 

Outside the law, what are your hobbies?
Telemark skiing, road and mountain biking, small 

wave surfing, and reading about ancient Roman 

history.  

Favorite spot in Colorado:
Vail Valley and Southwestern Colorado. 

On your desk right now:
History of Rome by Michael Grant. 

Most random job you’ve ever had?
Pedicab driver in Hawaii and commercial fishing 

boat deckhand in Alaska.

What is the most rewarding moment of 
your practice?
The fact that OnKure is discovering and developing 

drugs that may one day have very positive patient 

outcomes.   

What is your dream career?
I’ve taught at the University of Colorado’s Entrepre-

neurial Law Clinic and Colorado State University’s 

Global Social Sustainable Enterprise MBA program. 

I’d love to pursue additional teaching opportunities.    

What advice would you give a new 
lawyer?
Always continue to build your professional and 

personal network even when you feel secure in 

your current position. 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? 
Email Susie Klein at sklein@
cobar.org for a questionnaire. 
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We welcome photos of 
Colorado landscapes, buildings, 
landmarks, and animals, as well as 
photographs of original artwork. 
People may be in the photo, but 
they should not be identifiable.  

Send original, high-resolution 
jpeg files to Kate Schuster 
at kschuster@cobar.org. 
Only photographs taken by 
active or retired CBA members, 
Colorado law students, or law-
related administrative staff will 
be considered.

Colorado Lawyer would like to consider 
your photograph for its cover.

Unleash your  
inner photographer.
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Colorado Law of  
Insurance Bad Faith
Fifth Edition

Review of the law of bad faith from both 

plaintiff and defendant viewpoints, with 

pretrial and trial strategies outlined.

Provides practitioners with a crucial review 

of the law and bad faith elements, including 

the different types of claims and remedies 

— from both the plaintiff’s and defendant’s 

point of view. Take away pre-trial and trial 

tactics to effectively prosecute and defend 

your insurance bad faith claims.

NEWEST EDITION NOW AVAILABLE




