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I
n the heady days of law school, it is our 

ideals that drive us. We believe in justice, 

in fighting for the rights of the under-

represented, and in promoting societal 

change for the betterment of all. Anything seems 

possible if we just work hard enough. We study 

for hours, attend networking events, volunteer 

at legal clinics, clerk for judges, compete in moot 

court, edit lengthy scholarly articles, and incur 

a crippling amount of debt—all to further our 

goal of joining the legal profession and making 

a difference.

After law school, those goals can suddenly 

seem more aspirational than practical. Our 

definition of “justice” becomes flexible and 

conditional. The sad realization sets in that the 

underrepresented lack the resources to even 

find an attorney let alone retain one, and that 

countless institutional obstacles prevent us from 

establishing sustainable change. Nevertheless, 

WELCOME   |    PRESIDENT’S MESSAGE

Paving the Way to a New Today  
BY  JOI  K US H

we work hard and remain dedicated to our 

craft. We spend countless hours perfecting our 

strategies, advising clients, tracking our time in 

0.1 hour increments, and taking on pro bono 

clients when we can. We are one and the same. 

We are lawyers. 

But there’s a flaw in this approach: we are 

not the same. We are individuals with unique 

experiences, and these experiences shape who 

we are and how we act, react, and interact. 

Instead of allowing us to be ourselves, the legal 

profession encourages us to assimilate, which 

stifles innovation and prevents the profession 

from reflecting the people we serve. To upend 

the norm and transform the legal profession, 

we must reject this homogenization, refuse 

to assimilate, and work toward a future that 

embraces individuality. 

Fortunately, the future might be closer 

than we think. During my presidency, I’ve 

had the honor of meeting law students from 

the University of Denver Sturm College of Law 
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(Denver Law) and University of Colorado Law 

School (Colorado Law) who agree that it’s time 

to reverse course and create a legal profession 

of belonging and community. I’m proud to 

highlight a few of these inspirational law student 

leaders here.

Essence Duncan 
Essence Duncan is from 

Jacksonville, Florida—

the largest city in the 

United States (by land 

mass, that is). Before 

enrolling in Colorado 

Law, Essence studied 

psychology with a focus 

on criminology. She 

originally wanted to be a juvenile therapist in 

detention centers, but ultimately concluded 

that the best way to assist is to prevent detention 

from occurring in the first place. Essence plans 

to dedicate her legal career to public service and 

advocating for change. Her gift of the gab—she 

can talk to anyone at any time—should help her 

reach her goals.

Essence envisions a legal profession that 

reflects society and looks forward to the day 

when she no longer feels a rush of excitement 

when seeing a Black attorney. “I hope to have 

no reaction at all because it is so redundant 

and normal to see faces that look like mine in 

a legal space. Every person should see the legal 

field and believe they can belong here. Further, 

every person should not be afraid that they will 

always be the only one that understands them. 

I want diversity in the legal profession to be so 

regular that it bores me.” 

Dana Bradley
Dana Bradley is a Den-

ver Law student from 

Norwalk, Connecticut. 

Along with the rare 

ability to finish an en-

tire tube of Chapstick 

before losing it, Dana 

possesses an insatiable 

desire to assist others 

and an incredible thirst for knowledge. As an 

undergrad, they studied comparative politics 

and enjoyed learning about how different 

political systems governed power, rights, and 

responsibilities. After undergrad, they worked 

for a small immigration law firm, which exposed 

them to a variety of complex legal issues and 

fueled their desire to attend law school. 

Dana envisions a legal profession that “allows 

people to bring their whole selves to work so they 

can focus their energy on being great attorneys 

rather than fitting into a certain mold.” To 

make this a reality, “we must create cultures of 

belonging and development that allow diverse 

attorneys the opportunity to excel at all levels 

of an organization, particularly in leadership 

positions.” Dana is also dedicated to access 

to justice: “Everyone should have access to 

competent representation regardless of identity 

or socioeconomic status.” 

Camille Moore 
Camille Moore is a 

Denver native and a 

student at Denver Law. 

Before law school, 

Camille earned a dual 

degree in ethnic studies 

and political science 

from the University of 

Colorado at Boulder. 

She credits her photographic memory with 

helping her reach her educational goals.

Camille is a natural born leader with a 

demonstrated commitment to fostering a more 

diverse and welcoming legal profession. She is 

a Colorado Court of Appeals extern, a Colorado 

Courts Diversity Ambassador, a Barbri Student 

Ambassador, a mentor for Law School . . . Yes We 

Can!, and the current president of DU’s Black Law 

Student Association. She recently informed me 

that she is Denver Law’s first-ever Black student 

bar association president (huge congrats!). This 

position, along with her impressive résumé and 

commitment to public service, will inevitably 

facilitate her dream of becoming a US Senator. 

Kenneth Stable 
Kenneth Stable is a 

first-generation Cuban 

American and a great 

force in the commu-

nity. He is currently 

running for Colorado’s 

House District 37 while 

attending law school 

at Denver Law and 

serving on the Boys Hope Girls Hope Board of 

Directors. Before law school, Kenneth attended 

Creighton University and earned a degree in 

information systems management. Kenneth 

has many talents, but his least known is that 

he can dance salsa, merengue, and bachata.

Kenneth envisions a “legal system that has re-

moved the class inequities and created a legal 

community that reflects the people they serve.” 

He explains, “I witnessed the inequities and 

lack of representation in the legal profession of 

people from lower socioeconomic backgrounds 

like myself. I have experienced homelessness, 

lived among the affluent, and all in between. I 

know the gaps that exist, and I want to use my 

lived experience and legal education to close 

those gaps.” Kenneth believes that, as legal 

professionals, we are perfectly situated to connect 

with our communities, educate our neighbors, 

and close the legal justice gap.

Here’s to the Next Generation
These inspiring law students make me proud 

to be part of such an honorable profession and 

give me hope that our profession is evolving. I 

cannot wait to welcome these amazing leaders 

and all the other equally impressive law students 

into the legal profession. Here’s to you all—don’t 

stop being you.  

Essence envisions a legal profession that 
reflects society and looks forward to the day 
when she no longer feels a rush of excitement 
when seeing a Black attorney.
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DEPARTMENT   |  AS I SEE IT

“Plans are worthless, but planning is everything.”

—President (and General) Dwight D. Eisenhower1

make every treatment decision, and best po-

sitioned to provide in-the-moment guidance, 

reflecting evolving personal preferences and 

the inexorable increase in medical options. 

Medical directives are carried out in clinical 

settings, and it is to those end users we must 

pay attention. We should direct our clients 

to communicate with clinicians informally 

in natural language unaffected by lawyerly 

wordsmithing—in any form that is readily 

readable by the intended audience. The personal 

approach gets frustrated and often derailed by 

the compilation of documents.

Dr. Sean Morrison, a national leader in 

palliative medicine, recently summarized the 

futility of the mandatory approach, concluding 

that it “does not improve end-of-life care, nor 

does its documentation serve as a reliable 

and valid quality indicator of an end-of-life 

discussion.”6

Doing Away with Dogmatic 
Medical Directives

BY  C A S E Y  F R A N K

Instead of 
compiling 
compulsory 
documents, lawyers 
should counsel 
their clients to use 
a person-centric 
approach, to 
create an ongoing 
conversation 
between clients 
and their decision-
makers: health care 
agents, proxies, 
and guardians (and 
other protective 
fiduciaries). 

W
hen I started practicing, I had a 

40-page program for advance 

medical planning, addressing 

every conceivable contingen-

cy, each provision crafted in consultation with 

a physician board-certified in both geriatrics 

and family medicine. This pleased my clients 

and was remunerative. However, the estates 

I’ve planned recently have had a one-page 

description of the health care agents and their 

contact information, including social media. 

Clients were then counseled to have ongoing 

conversations with trusted decision-makers 

regarding future medical care. This could 

include writing down values and preferences, 

but never in a statutorily defined document 

requiring that everyone “shall comply.”

This is a call for lawyers to stop doing some-

thing we do regularly (and do very well): create 

documents. In planning for future medical 

decisions, documentary mandates make an 

illusory promise. This is because it is unrealistic 

to memorialize treatment decisions to be made 

at an unknown time in the future, in unpredict-

able medical circumstances, to be implemented 

by clinicians who are now strangers. 

This is also a call for lawyers to do something 

we don’t do regularly enough: look outside the 

legal office to the end users of medical plans. If 

we listen to the clinical professionals who are 

making treatment decisions in the moment, 

we will reach a different conclusion about the 

value of finely crafted medical directives. 

Why Medical Directives Are Different
Decades ago, advance directives arose from a 

fear of medical technology. People did not want 

to exist “hooked up to machines,” which led to 

end-of-life decisions then called “pulling the 

plug.”2 The floodgates of proliferation opened in 

1991 with passage of the US Patient Self-Deter-

mination Act.3 This legislation incentivized the 

medical industry to promote written directives 

and to measure success by the number of 

directives produced. But “not everything that 

can be counted, counts.”4

The problem with this approach is that 

medical directives are not like other legal 

planning documents. For example, a will may 

be introduced in subsequent legal proceedings, 

such as probate. But we fall into a trap if we 

attempt to craft medical directives designed as 

trial briefs. That impetus is understandable, as 

Professor George Gopen put it: “A lawyer writes 

worrying about ‘an opposing counsel who, fully 

cognizant of what the author intended, will 

spare no pains to demonstrate that it might 

not, indeed cannot, mean that very thing.’”5 

This adversarial thinking is not a good way to 

plan for the intimate issue of caring for the sick.

Instead of compiling compulsory docu-

ments, lawyers should counsel their clients to 

use a person-centric approach, to create an 

ongoing conversation between clients and their 

decision-makers: health care agents, proxies, 

and guardians (and other protective fiduciaries). 

They are legally established, authorized to 
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The Lawyer’s Dual Role 
in Medical Planning
It is estimated that between 49% to 76% of persons 

do medical planning with lawyers (compared 

with only 6% to 7% with physicians).7 In assuming 

the role of medical planning gatekeepers, we 

must be both advocate and counselor. 

Lawyer as Advocate
The Colorado Rules of Professional Conduct 

(Rules) teach us that “[t]he advocate has a duty to 

use legal procedure for the fullest benefit of the 

client’s cause.”8 We first seek the intent of the law.9 

Medical planning laws are appropriately intended 

to protect personal treatment preferences, to 

provide informed consent in the future when 

we cannot competently make or communicate 

our choices.

We then ask how to make laws work better. For 

example, the medical durable power of attorney 

statute (MDPOA) provides for appointment of a 

health care agent.10 Added value based on our 

professional judgment and experience leads us to 

add a back-up agent, even if not legally required. 

Naturally, we also care how a law is incor-

porated into our practice. A regular option is 

to combine medical and estate planning, as 

recommended by the American Bar Association 

(ABA).11 This seems logical, since both involve 

planning for future contingencies. The problem 

is that lawyers lack rudimentary medical skills, 

and as a result they cannot know if treatment 

choices in documents they help write are rooted 

in reality. 

This contrasts with estate planning, where we 

are alert for discord. If a client wants to bequeath 

land owned on Mars, we know better and will 

intervene. But if a client wants to enshrine in 

documents an unworkable belief about medical 

treatment, we are ill-suited to respond intel-

ligently, as we have no competence to do so.

It is far better if we counsel our clients to 

rely primarily on informed agents, proxies, and 

guardians, avoiding legalized documentary 

mandates. This duty emerges from the other 

great branch of professional responsibility.

Lawyer as Counselor
The Rules also acknowledge our role as counselor, 

stating that advice “couched in narrow legal terms 

may be of little value to a client.”12 With regard 

to medical planning, the Rules recognize that it 

“often involves unpleasant facts and alternatives 

that a client may be disinclined to confront.”13 A 

client who wants to only create written medical 

mandates while avoiding the appointment of 

a health care agent who is kept informed is 

disserved by our acquiescence to such a plan.

With documentary mandates, the governing 

statutes, regulations, and forms are written in 

language the average person does not use. The 

forms are not user friendly and demand strict 

compliance with a treatment decision without 

human review. Each form directive uses some 

version of the same statutory language, that all 

concerned “shall comply.” (See accompanying 

table.) This approach is so drastic that it pro-

vokes countermeasures like witnesses, clinical 

pre-approval, added electronic affidavits, and 

notarization. Such countermeasures increase 

costs, discourage revision, and reduce the 

directive’s practical value.

In addition, written directives aren’t a bilat-

eral contract; they lack the benefit of negotiation 

and fulfillment by those who create and perform 

them. Directives are a breed apart: surrogates 

decide how to interpret them, not the parties 

writing them; unknown medical professionals 

implement them, though unaware of the con-

cerns driving their creation. They are conclusory, 

not explanatory, and can’t be quizzed. They can 

lie dormant for years or be needed in a second, 

and their rigid approach is not well suited to 

addressing these different contingencies.

It is virtually impossible to determine a 

medical directive’s validity from the four corners 

of the document, because the creator can fire 

a health care agent, a proxy, or a designated 

beneficiary; veto any specific decision; or revoke 

a directive completely—at any time, orally, in 

writing, for any reason or no reason, and without 

notice.14 Consequently, a medical directive can 

never be considered settled once and for all.

It is hard to imagine any treatment mandate 

that complies with its enabling statute and 

addresses all the medical treatment options 

that might be available when applied. Such a 

form would yield little in reliable prospective 

guidance. It would be like attempting to create 

a parenting plan at the beginning of a marriage, 

for children not born. What competent family 

law practitioner would ever consider doing so?

What the Data Show
That is why the data consistently fail to reveal a 

substantial benefit to society by advance care 

Living wills

If a living will complies with its stated formalities “the attending phy-
sician shall then withdraw or withhold all life-sustaining procedures or 
artificial nutrition and hydration pursuant to the terms of the declara-
tion.” CRS § 15-18-107 (emphasis added).

CPR directives

“Emergency medical service personnel, health care providers, and 
health care facilities shall comply with a person’s CPR directive that is 
apparent and immediately available.” CRS § 15-18.6-104(1) (emphasis 
added).

MDPOA

“Each health care provider and health care facility shall, in good faith, 
comply, in respective order, with the wishes of the principal, the terms 
of an advance medical directive, or the decision of an agent acting 
pursuant to an advance medical directive.” CRS § 15-14-508(2) (em-
phasis added).

MOST
Everyone involved “shall comply with an adult’s executed medical 
orders for scope of treatment form.” CRS § 15-18.7-104(1)(a) (emphasis 
added).

BHOST Everyone involved “shall comply with an adult’s executed behavioral 
health orders form.” CRS § 15-18.7-205(1)(a) (emphasis added).

STATUTORY “SHALL COMPLY” LANGUAGE
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DEPARTMENT   |  AS I SEE IT

Patient 
Autonomy Informed consent

Prior approval required for all medical treatment; this is a fundamental 
right. Cruzan v. Director, MDH, 497 U.S. 261, 279 (1990); Gorab v. Zook, 943 
P.2d 423, 427 (Colo. 1997) (“A physician must obtain informed consent, 
whether express or implied, from the patient.”). The standard is reason-
ableness.1 

Professional 
Practice Acts

Colorado Medical Practice Act (1899) Defines physician professional standards of care. CRS §§ 12-240-101 et seq.

Nurse and Nurse Aide Practice Act (1957) Defines nursing professional standards of care. CRS §§ 12-255-101 et seq. 

Mental Health Practice Act (1988) Defines six professions’ standards of care. CRS §§ 12-45-101 et seq. 

Personal 
Surrogacy 
Laws (Most 
Flexible)

Guardian (18872) Court-appointed decision maker; often used if there’s no one else. CRS § 
15-14-301, Appointment and status of guardian.

Health care agent (MDPOA) (1992)
Someone a person identifies to make treatment decisions for that person. 
CRS §§ 15-14-503 to -509, Patient Autonomy Act. Authorized by MDPOA, 
CRS § 15-14-506, Medical durable power of attorney.

Proxy decision-maker (1992) Flexible procedure that can generate a decision maker for a person if there 
has been no planning in advance by that person. CRS § 15-18.5-101.

Designated beneficiary (2009)

Enacted before same-sex marriage was legalized to allow authorized 
decision makers from nontraditional roles; is less flexible when recorded 
with the County Clerk and Recorder. CRS §§ 15-22-101 et seq., Colorado 
Designated Beneficiary Agreement Act. 

Personal 
Surrogacy 
Laws (Most 
Restrictive)

Living will (1985) Document that states at what point to stop life-sustaining treatment. CRS 
§§ 15-18-101 et seq., Colorado Medical Treatment Decision Act.

CPR directive (1992)
Directive not to restore cardiac function or to support breathing in the 
event of cardiac or respiratory arrest or malfunction. CRS §§ 15-18.6-101 to 
-108, Directive Relating to Cardiopulmonary Resuscitation.

Medical jewelry and tattoos (1992)
 A form of CPR directive through jewelry and tattoos, per 6 CCR 1015-
2(3.1.2)(a), www.coloradosos.gov. The jewelry itself is available online 
without restriction.

Medical orders for scope of treatment 
(MOST) (2010)

Medical orders that your provider uses to tell another provider what treat-
ments you want. CRS §§ 15-18.7-101 to -110. In other states, this document 
type may be called an eMOST, MOLST, POLST, or TELP.

Behavioral health orders for scope of 
treatment (BHOST) (2020)

Controls treatment decisions for the adult who provided the instruction; 
prohibits revocation without the approval of two witnesses who are 
strangers to the patient.3 CRS §§ 15-18.7-201 to -207. Also called a 
“psychiatric advance directive.”

Advance Directives Registry (2021) A centralized online site to access medical plans.4 CRS §§ 25-54-101 to -102. 

LEGAL AUTHORITY FOR MEDICAL TREATMENT DECISIONS

NOTES

1. Colorado views patients and providers as cooperative allies in reaching informed consent, both acting according to norms. The standard is to “act 
consistently with the standards required of the medical profession in the community, while a specialist must treat the patient in accordance with the 
standard of a reasonable physician practicing in that specialty.” In re P.W., 2016 CO 6, n.5 (2016). It is negligent failure to inform when a “reasonable 
person in the same or similar circumstances as the Plaintiff would not have consented . . . if given the information required for informed consent.” 
CJI-Civ. 15:10(3). 
2. Fillmore v. Wells, 10 Colo. 228 (Colo. 1887) (The facts of this early case arose in 1875 over payment for services as a guardian, a year before 
Colorado was admitted to the United States).
3. Also known as a “Ulysses" contract, this type of advance directive effectively creates an irrevocable mandate to control mentally ill persons against 
their will.
4. The Colorado State Board of Health has announced that it will allow individuals to access the registry. It was not yet online as of this publication.
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planning through the production of docu-

mentary mandates. A 2020 systemic review 

analyzed the advance medical directives of 

neurocritically ill patients, using 25 studies 

representing 35,717 patients. The authors con-

cluded that “the quality of evidence regarding 

the[] effects [of advance medical directives] 

on critical care remains weak and the risk of 

bias high.”15 

An even more damning conclusion was 

drawn by Dr. Morrison: “A 2018 review of 80 

systematic reviews (including 1600 original 

articles) found no evidence that ACP [advance 

care planning] was associated with influencing 

medical decision making at the end of life, 

enhancing the likelihood of goal-concor-

dant care, or improving patients’ or families’ 

perceptions of the quality of care received.”16 

Systematic reviews are the gold standard of 

epidemiology (the study of studies) and bring 

science closest to consensus.

This dismal return for all the effort exposes 

the damaging fallacy that mandates are better 

than nothing. The harm was summarized by Dr. 

Morrison: “Encouraging the belief that ACP is 

essential to good end-of-life care meaningfully 

detracts from other initiatives.” The effort and 

expense invested in documents delays and 

displaces person-to-person communication.

The current pandemic brought the dichot-

omy into sharp relief, as Dr. Morrison further 

noted: “In addition, the presence of an advance 

directive can inhibit current discussions about 

goals of care; this occurred in overwhelmed 

hospitals during the COVID-19 pandemic when 

treatment decisions were made according to 

written documents rather than discussions 

with patients or their surrogate.”17

Unresolved Conflicts
Surrogacy laws also contradict one another, 

because they weren’t designed as an integrated 

system. The oldest surrogacy law, guardianship, 

pre-dates Colorado statehood. The most recent, 

behavioral health orders for scope of treatment 

(BHOST), went into effect in 2020.18 No medical 

decision-making statute has ever been repealed. 

There is no corollary to the sunset reviews that 

require regulatory agencies to be reevaluated 

to see if they “have outlived their usefulness” 

and to avoid the proliferation of rules.19 Here 

are some unresolved conflicts:

 ■ According to the 2010 law establishing 

medical orders for scope of treatment 

(MOST), a health care agent explicitly 

appointed through the 1992 MDPOA 

cannot revise CPR instructions.20 MOST is 

incompatible with the unfettered authority 

granted to an agent, who is intended to 

stand in the shoes of the patient, com-

prehensively able to make any decision 

the patient could make.21

 ■ The CPR statute states that emergency 

personnel “shall comply with a person’s 

CPR directive that is apparent and imme-

diately available.”22 The directive’s primacy 

is unconditional. But the interpretive 

Colorado Code of Regulations states: 

“Any document or item of information 

or instruction that clearly communicates 

the individual’s wishes or intent regarding 

CPR may be regarded as valid and the 

individual’s wishes honored.”23 Emergency 

responders cannot be reasonably expected 

to decide in the field which authority 

controls.

 ■ BHOST prohibits revocation without the 

approval of two witnesses who are strang-

ers to the patient.24 This is the opposite of 

the 1992 proxy statute, which puts trust in 

one who has “a close relationship with the 

patient.”25 BHOST is also a profound de-

parture from the prime privilege granted 

families and intimate friends throughout 

civil society.

 ■ The “designated beneficiary” was created 

in 2009, before same-sex marriage was 

available, to make “existing laws relating to 

health care . . . available to more persons.”26 

That included naming a proxy.27 However, 

this requires recording with a clerk and 

recorder. This diverges from the 1992 proxy 

statute requiring neither documentation 

nor recording. To determine if someone 

has a recorded designated beneficiary 

proxy, one must make a Colorado Open 

Records Act request of all 63 county clerks 

and recorders. It cannot be done online.

Hyper-Rationalism
What tempts lawyers and their clients into 

dogmatic medical planning is the hope that 

the chaotic drama of human life can be or-

ganized into predictable categories, such as 

quality-of-life versus quantity-of-life. In this, 

the legal community is not alone. This tendency 

is also found in many other areas of society.

Gail Sheehy’s Passages: Predictable Crises of 

Adult Life, organizing life as a developmental 

ladder from youthful individuation to mature 

self-acceptance, with five more predictable 

crises of adulthood in between, sold 5 million 

copies.28 Psychiatrist Elisabeth Kübler-Ross 

codified the phases of terminally ill patients 

into denial, anger, bargaining, depression, and 

acceptance.29 Eventually, the “notion that these 

five stages occur in a linear progression has 

since become a kind of modern myth of how 

people ought to cope with dying.”30 

Analogously, “smart cities” promoters in-

sist that adding high-tech structure to urban 

design will eliminate chaos and crime, and 

cure the ills of society. These promises have 

been repeatedly unfulfilled, as best explained 

Humane 
conversations 
about surrogacy 
should be 
centered on the 
individual’s unique 
circumstances in 
the moment of 
need, rather than 
being driven by 
complicated forms 
from the past. 
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by Professor Shannon Mattern: “When you take 

messy ambiguous dimensions of human nature 

and try to find ways to algorithmicize them, 

there is always a failure there, something that 

slips through the cracks.”31

It is a vain hope that medical planning can 

be settled by statutory categories and special 

forms. Even more elusive is the hope to enshrine 

all that in mandatory documents that give only 

conclusions. This conflicts with the unqualified 

freedom-of-choice championed by informed 

consent, and personal autonomy, as supported 

in the Colorado Patient Autonomy Act.32

The Better Way: Personal Surrogate 
Decision-Making
Humane conversations about surrogacy should 

be centered on the individual’s unique cir-

cumstances in the moment of need, rather 

than being driven by complicated forms from 

the past. Person-centered medical surrogacy 

more realistically reflects the nuances and 

uncertainties of life and illness. It is simpler 

and less expensive, and still legally grounded. 

This is justified even more fundamentally by 

informed consent and the constitutional-level 

privilege of bodily autonomy, which undergird 

all surrogate appointments. It complements the 

medical, nursing, and mental health practice acts 

that allow medical experts to do their best at the 

moment of need, in collaboration with patients 

and their surrogates. Providers must respect 

personal wishes but still adhere to “generally 

accepted standards of care”33 as integrated with 

those preferences.

A health care agent (agent) is someone 

explicitly recruited by a competent patient 

and may be a professional employed by the 

patient. If there is no agent, a proxy, who may 

be a physician, is chosen by an incapacitated 

patient’s interested persons. The backstop is a 

guardian appointed by a court in the wide range 

of court proceedings to protect the vulnerable.34 

A guardian may be a family member or friend, 

or someone appointed through the Colorado 

Office of Public Guardianship.35

The methods for choosing an agent or a proxy 

prize clarity over formality and do not require 

any specialized legal language or forms. In these 

approaches to inferred medical decision-making 

(also confusingly known as “substituted judg-

ment”), we see patient rights reach their least 

expensive and most nimble expression. 

A Heath Care Agent is Best
Patients are best served when they personally 

recruit and regularly converse with an agent 

who will most likely closely correspond with the 

patient. Agents are authorized by the MDPOA 

law. An MDPOA has few legal formalities and 

is best seen as a process, not a document, even 

though someone needs to write it down. That 

scribe may be the patient, or, for example, the 

admitting clerk at a hospital. 

In Colorado, an agent stands in the shoes of 

the patient and can make any treatment decision 

the patient can.36 This is also true nationally in 

the US Veterans Health Administration (VHA): 

“In VHA, a [health care agent] is first in the 

hierarchy of surrogate decision makers and is 

authorized to make decisions about all types of 

health care on the patient’s behalf.”37 

Designating an agent is simple, involves 

minimal expense, and offers nimble change-

ability. This allows the readiest expression 

of patient autonomy. But people must also 

invest in educating their agents. Informal, plain 

language documents can help guide agents, not 

as dogmatic authorities but as an essential part 

of the lifelong conversation that should occur, 

both orally and in writing, through methods 

such as social media or paper (i.e., anything 

but a statutorily defined mandate written in 

lawyerly language).

There is an uncommon consensus between 

the medical and legal professions about this 

most valuable step:

 ■ The ABA states: “The most important legal 

component of advance care planning 

is careful selection and appointment of 
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a health care agent . . . . Advance care 

planning takes place over a lifetime.”38 

 ■ The American Medical Association states 

that physicians should counsel their pa-

tients to “identify someone they would 

want to have make decisions on their 

behalf . . . [and] make their views known to 

their designated surrogate and to (other) 

family members or intimates.”39 

Designating an agent does not predetermine 

the cultural norms of medical decision-making, 

and patients can be creative in structuring this 

role. Some patients resist having the sole burden 

of making treatment decisions for themselves 

and prefer they be made by a trusted advisor or 

group. An agent may be an authority or a group 

spokesperson. Those from diverse cultures and 

with different world views and mental prototypes 

can make varied use of the agent role to suit 

their specific needs.40

For example, in one case the author was 

involved in, a competent, adult patient wanted 

her husband and her rabbi to make all treatment 

decisions when she was admitted to a hospital for 

surgery. After she confirmed this choice directly 

to her physician, outside the presence of others, 

this delegation of authority was straightforward. 

In legal terms, appointing an agent need not be 

springing (i.e., valid only after the incapacity of 

the patient). A competent delegation of authority 

can occur whenever it is preferred.

A Proxy Can Step In
Even if a patient has not identified an agent 

before becoming incapacitated, a proxy can 

be named instead.41 In the hospital setting, the 

attending physician42 seeks interested persons 

to choose a proxy by consensus. There is no 

legal impediment to appointing a proxy outside 

a hospital setting for an adult.43

The aim is to create an agent retrospectively, 

by choosing as the proxy “the person who has 

a close relationship with the patient and who 

is most likely to be currently informed of the 

patient’s wishes regarding medical treatment 

decisions.”44 

The pool of potential proxies was increased 

with the addition of physician proxies. If there are 

no interested persons available, before resorting 

to guardianship, an attending physician in a 

hospital setting may designate as proxy a phy-

sician who is not treating the patient, following 

an independent determination of incapacity.45

People can increase the availability of in-

terested persons by educating as many trusted 

confidantes about their wishes as possible. 

An agent may grow apart from a person, or be 

unavailable, so it’s best not to depend solely 

on one person.

Continuing the Conversation
To promote ongoing conversations regarding 

medical care, practitioners can direct clients to 

The Conversation Project, an initiative designed 

to stimulate conversations among (potential) 

patients, agents, and interested persons about 

wishes for care through the end of life.46 Boulder 

County’s Conversation Project does a good job 

of summing up the benefits:

Unless your family knows what you want, they 

are left with the distress of guessing how to 

best care for you. Starting the conversation is 

never easy—no one wants to sound gloomy 

or to upset ourselves or others, but families 

and health care professionals report that it is 

a relief when the subject of how we want the 

end of our life to look is brought into the open 

and our choices can be honored because 

of careful forethought and conversation.47

This is just one option. The key is not to be 

sidetracked by imagining that documents will 

reflect what is best at the moment of need, but 

instead to keep the conversation going.

Guardians Provide a Backstop
If there is no agent or proxy, a guardian can be 

appointed by a court. While an agent and a proxy 

must follow the known wishes of the patient, 

a guardian reflects the older paradigm, and 

while considering “the expressed desires and 

personal values of the ward,” decides what is 

in the patient’s best interests.48 

Guardianship is only one form of protective 

proceedings than also includes administration of 

involuntary medication, the right to treatment, 

civil commitment, mental health holds, state 

adult and child protective services, and other 

actions by agencies and courts.

Every expression of patient treatment choices 

deserves respect, regardless of the form it takes 

or the method by which it is communicated. 

An agent or proxy, with a guardian in reserve, 

minimize encumbrances upon that freedom of 

expression and should be universally prioritized.

Promotion of personal surrogate medical 

decision-making is insufficient without pruning 

away the documentary mandates that dominate 

the current process of medical surrogacy. That is 

why reform of customary law practice upstream 

of moments of medical crisis is needed and can 

have a huge impact. A good reform would be 

to add this to every dogmatic advance directive 

statute: “Regardless of any other language 

to the contrary, the function of this statute is 

purely advisory, and must be interpreted in 

light of present circumstances and best clinical 

judgment.”

Summary of Key Points
As esteemed lawyer and Nobel laureate Elihu 

Root wisely proclaimed, “About half the practice 

of a decent lawyer consists in telling would-be 

clients that they are damned fools and should 

stop.”49 Lawyers should heed this advice when 

it comes to medical planning. For example:

 ■ Lawyers should accept that their office 

is not the best place to memorialize the 

delicate issues of illness and death. We 

have no ability to evaluate the cognitive 

status of clients for whom consequential 

and technical medical decisions would be 

enshrined in statutorily defined directives. 

Decisions rely on the mind-state of your 

client, such as demeanor, attention-span, 

memory, mood, intellectual ability, and 

whether they were on medications that 

affect thinking.50 

 ■ Lawyers should stop the futile pursuit 

of documentary solutions. Even perfect 

medical directives go stale, as clients’ pref-

erences are amended by life experience 

and emerging medical options. Empirical 

studies reveal that about one-third of treat-

ment choices change within two years.51 

It is unrealistic to imagine that clients 

will repeatedly consult with expensive 

legal advisors and revise documents. 

Consequently, even superbly crafted 

documents become eventually unmoored 

from a client’s evolving goals.
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 ■ Lawyers should instead counsel clients 

to invest in a person-centric approach. A 

lawyer’s work product transfers poorly. 

Whatever documents are created, any 

understanding is shared between lawyer 

and client. Even if your client’s wishes 

were perfectly understood and expressed, 

the meaning to unknown professionals 

and intimate others in the future will be 

elusive because they were not present 

at the creation. Further, lawyers lack 

medical expertise and don’t know if 

treatment choices in documents are 

rooted in reality. We can’t competently 

grasp disease, prognosis, comorbidities, 

and treatment outcomes. If clients have 

seemingly rational but highly unrealistic 

beliefs about medical treatment, we are 

ill-suited to respond intelligently, much 

less correctively.

 ■ Lawyers should not approach medi-

cal planning like trial prep. There, any 

ignorance is mitigated in court by the 

Rules of Procedure and Evidence, which 

ensure that medical information is directly 

presented by an expert “as the result 

of extensive experience, training, and 

education.”52 Drafting medical directives 

in an office does not take place with 

those controls. There will be no medical 

professional at the table, and if there is 

external information provided, it has the 

unreliability of hearsay, because there 

will be no direct assessment possible 

when documents are the supposed voice 

of the patient.

 ■ Lawyers must recognize that client com-

petence is less of a concern when naming 

an agent. Cognitive competence is always 

situational, depending on the issue is 

at hand. In In re Estate of Runyon, the 

court noted that competence to name a 

personal representative can be adequate 

even if the testator is incompetent to make 

more complex property decisions.53 This 

is analogous to naming an agent. 

 ■ Lawyers have to be good recordkeepers.54 

Paradoxically, this is not beneficial to 

clients when it comes to written medical 

mandates. Typically, such records cannot 

be quickly accessed, though they may be 

needed at any moment. And when they 

are available, they can be obsolete, an 

anchor to the past when decisions need to 

be made in light of present circumstances. 

To help ameliorate this dynamic, lawyers 

should add expiration dates on written 

directives, even ones appointing an agent. 

Unfortunately, directives have no expiry 

date by statute, except for those under the 

BHOST, which is two years.55

 ■ Lawyers must avoid encouraging clients 

to falsely imagine that because they spent 

time and money to create written direc-

tives, and paperwork exists, the matter 

is settled. It is ever evolving, and our 

collaboration in creating this illusion is 

unethical.

Conclusion 
Encourage your clients to recruit a health care 

agent and, in case a proxy is needed, to create a 

group of persons who are informed about their 

medical planning decisions. Clients should 

have a lifelong conversation with agents and 

potential proxies so they remain in the know 

about the client’s current wishes. Consider The 

Conversation Project or similar resources to 

facilitate the process. Lastly, the success of your 

client’s personal surrogate decision-making 

depends on your approach: change your prac-

tice to avoid compiling expensive documents 

with lawyerly language drafted according to 

statutory mandates. 
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A
s Cheetah users already know, 

late last year Wolters Kluwer re-

branded Cheetah as VitalLaw. The 

new platform features 40% more 

primary source content, a few features freely 

available to the public, and the same prac-

tice-orientated, transaction-focused resources 

users got with Cheetah. This article discusses 

some key features that both dedicated Cheetah 

users and users new to the platform may find 

especially useful. 

Overview
VitalLaw’s main dashboard is organized by 

practice area, with separate tabs for laws and 

regulations, practical content, individual titles, 

and news. Currently, coverage exists for 38 

practice areas, but the level of access depends 

on the subscription. For example, subscribing 

to a specific practice area provides access to 

content relevant to that area. The strongest 

practice area coverage is for securities law, but 

VitalLaw covers a wide range of specialties, 

including employment, intellectual property, 

cybersecurity, privacy, and health law. 1  

Primary Source Content
The new “Law & Regulations” dashboard 

provides comprehensive access to federal 

and state laws and regulations for all 50 states 

and the District of Columbia. It also provides 

legislative history and the dates when future 

laws and regulations will become effective. As 

with other subscription research databases, you 

can browse these primary sources or search 

within them. 2  

Secondary Source Material 
VitalLaw also provides interpretive information 

(guidebooks, answer books, treatises, etc.) for 

the various practice areas. This includes top 

treatises such as Loss, Seligman, and Paredes’s 

Securities Regulation and Fundamentals of 

Securities. The strength of the available treatises 

depends on the practice area and the type of 

subscription purchased.

Smart Charts
Smart Charts allow you to essentially create 

a state survey on specific practice areas. For 

example, you can create a survey within the 

securities practice area by selecting your topic 

(e.g., merger exclusion and exemption) and 

your jurisdictions. If a Smart Chart exists on a 

legal topic relevant to your practice, it can be 

a convenient way get up to speed on relevant 

laws and regulations and stay on top of any 

changes. 3  

Workflow Tools: SmartTasks, 
Checklists, and Decision Trees
VitalLaw offers several dynamic workflow tools. 

SmartTasks ensure that you can fill out a form, 

complete a transaction or filing, and stay up to 

date on best practices without inadvertently 

missing something crucial. For example, the 

SmartTask “Ensuring Compliance with the 

GDPR” provides an overview of the GDPR, a 

master checklist of topics and issues to assess 

and consider, and additional details to guide 

you through the checklist. 

Checklists can help you determine whether 

there are steps or topics you have not considered 

in completing a transaction or providing guid-

ance in an area of law. This tool is comparable 

to the offerings from other research platforms, 

but VitalLaw’s Checklists are more concentrated 

in areas of interest for transactional lawyers.

Decision Trees guide you through a specific 

task and require you to answer questions at each 

step before proceeding. Thus, rather than sum-

marizing tasks like Smart Tasks and Checklists, 

this tool actually requires tasks to be competed.

Forms
Like other legal research platforms, VitalLaw 

offers a database of searchable forms. Coverage 

Cheetah is Now VitalLaw 
BY  M IC H E L L E  PE N N
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depends on the practice area and jurisdiction—

forms related to federal and Delaware securities 

are particularly robust.

News and Blogs
Some of the news items available on VitalLaw 

are freely available elsewhere (e.g., Hamilton’s 

“World of Securities Regulation” blog posts). 

Other news items, such as SEC Today Daily and 

the Securities Regulation Daily, are unique to 

VitalLaw and provide insights from its attorney 

editors.

Alerts 
Practitioners can subscribe to VitalLaw alerts 

under the “News” tab or within various topics 

(e.g., Corporate Governance Guide Update). 

You can set up keyword alerts for newsletters 

and for “Dailies” (their term for subscription 

news stories on select topics) under “Manage 

Daily Alerts.” Currently, Dailies are available 

for nine practice areas: antitrust, banking and 

finance, corporate counsel, health law, intel-

lectual property law, labor and employment 

law, products liability law, securities regulation, 

and trademark. 4  

Advanced Search
The question mark icon next to the main search 

tab outlines VitalLaw’s advanced search capabil-

ities. You can use the usual Boolean connectors 

like AND, OR, and NOT to control your search, 

along with proximity connectors to search within 

a specific number of words. For example, “data 

w/5 breach” runs a search for “data within five 

words of “breach.” “Data p/5 breach” searches 

“data” five words in front of “breach.” You can 

also search specific document types or fields. 

For example, you can search only the Title or 

Author fields by placing “Title:” or “Author:” in 

front of your search terms. 

Thesaurus
There’s also a convenient “Apply Thesaurus” 

feature to expand your keyword search to include 

common synonyms. The ability to turn this 

feature on and off is especially handy—you can 

see if there are terms you might have forgotten 

when constructing a keyword search, but you 

can still control your search by turning off the 

1

2

3

4
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feature. The thesaurus can also be turned on 

and off when setting up keyword alerts on 

newsletter alerts. 5  

VitalLaw Public
VitalLaw Public is a new feature available to 

subscribers and non-subscribers alike. Public 

users can view the top headlines for different 

practice areas, get free access to three sub-

scriber-only articles a month, and access any 

primary source law linked in the articles or 

headline views. They can also access any current 

awareness article published more than 30 days 

ago. While VitalLaw Public is obviously not a 

substitute for a subscription, it can be a great 

way to gauge whether a subscription in your 

practice area might be beneficial. 6   

Customization
The VitalLaw dashboard can be customized 

to display the tools and resources you use the 

most. Once you set your dashboard, it will 

look that way every time you come back to it. 

In addition, firms can use widgets to integrate 

VitalLaw into their existing platforms, thus 

enabling attorneys to access VitalLaw without 

logging into the platform.

Conclusion
VitalLaw distinguishes itself  with its practice-fo-

cused workflow tools and robust collection of 

Smart Charts. While it is billed as a solution for 

lawyers researching any and all legal compliance 

issues in any US jurisdiction, VitalLaw’s in-depth 

coverage of legal and regulatory compliance and 

transactional law makes it especially useful for 

corporate attorneys.
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W
hat is legal mentoring? Ex-

perts often describe it as a less 

experienced lawyer tapping 

into the knowledge, skills, and 

experience of a senior or high performing lawyer 

to help the newer lawyer (1) acclimate to the 

legal environment, (2) cultivate professional 

and social networks, (3) acquire professional 

knowledge and skills, and (4) prepare for entry 

into the professional workforce. But this tradi-

tional model and its stated objectives, while well 

intentioned, limit our thinking and the scope 

of our activities. 

Mentoring occurs not just between two 

people, but in community through a complex 

web of relationships with others. It is reciprocal 

and interactive, not a one-way street. Mentoring 

occurs not in big moments of epiphany, but 

in the hundreds of little interactions we have 

daily with others. The traditional definition of 

mentoring, which is largely shaped by Western 

colonialism, restricts the “who, what, when, 

where, why, and how” of mentoring. It is too 

narrow to meet the needs of a modern legal 

profession. Yet this colonial definition continues 

to dominate and inform the mentoring of lawyers 

in the United States.

This article addresses the hidden assump-

tions of mentoring that spring from the history 

of colonization and perpetuate the meritocratic 

hierarchy of the profession. It examines some 

of the most harmful instructional models used 

in traditional legal mentoring and how they can 

be “decolonized” to provide more equitable and 

just mentoring opportunities for racial/ethnic 

minority lawyers.

The Colonial Influence
Colonialism is the maintenance of political, 

social, economic, and cultural domination 

over people by a foreign power for an extended 

period.1 In other words, it’s a way for one group 

to control another. The colonial history of the 

United States dates back to the early 1600s, 

when European settlers arrived on the North 

American continent with a presumption of 

sovereign entitlement and a belief in their 

right to establish a state over which they could 

exercise permanent and exclusive control.2 

Today, the three foundational processes upon 

which our country was built—Indigenous 

elimination, anti-Black racism, and immigrant 

exploitation—continue to shape inequities with-

in many of our modern systems and structures.3

One of the most colonially influenced 

systems in America is the legal system.4 The 

effects go well beyond the scope of this arti-

cle, but, as relevant here, include an ongoing 

struggle to recruit and retain racial/ethnic 

minority lawyers and create diversity, equity, 

and inclusion in the profession. Recently, 

cross-racial mentoring has gained attention as 

a principal and necessary action to address this 

problem. Yet little attention has been paid to 

how traditional legal mentoring incorporates 

colonial notions of power, assimilation, and 

erasure. For example:

 ■ Socially marginalized or underrepresent-

ed lawyers are assumed to lack competen-

cy, skill, resources, and influence. They 

are less likely to be “chosen” as mentees 

in the first place, and, if chosen, are not 

asked to contribute to the mentoring 

relationship because their “outsider” 

perspective is questioned or undervalued 

by the “expert” mentor.

 ■ Mentors “teach the ropes” of the pro-

fession based on Eurocentric norms 

and values.

 ■ Mentoring pairs fail to examine the 

institutional, professional, and societal 

norms influencing the outcome of the 

mentoring process.5 

These elements of traditional mentoring do 

little to support the inclusion of racial/ethnic 

minority lawyers and instead strip diversity 

from our profession.6 

Decolonizing Harmful 
Mentoring Models
Unfortunately, traditional legal mentoring often 

does more harm than good for the lawyers 

such mentoring aims to serve. To improve 

mentoring outcomes for these lawyers, we need 

to “decolonize” those instructional models that 

contain hierarchical, Eurocentric principles, 

and replace them with collaborative, holistic 

instructional models. 

The Deficit Model
The deficit model assumes a hierarchy within 

the mentoring relationship where the mentor 

is deemed to have power over the mentee by 

virtue of their age, expertise, or position in the 

profession. It assumes that all mentees lack the 

knowledge or competency to be successful, and 

all experienced professionals have the com-

petence to be effective mentors.7 Because the 

mentee is viewed as lacking ability, the flow of 

knowledge occurs solely in one direction—from 

the mentor to the mentee. 

Mentors often unintentionally perpetuate 

the deficit model through a genuine, but mis-

guided, attempt to “save” their mentee from 

their lack of competency. This deficit is further 

exacerbated for racial/ethnic minority lawyers 

who already face implicit (and sometimes 

explicit) bias regarding their competency, 

professionalism, and influence. In cross-race 

mentoring relationships, the effect of the so-

called “white savior complex” can further embed 

the deficit model as the well-meaning mentor 

requires this deficit to “rescue” the mentee.8 

Decolonizing 
Legal Mentoring

BY  J.  RYA N N  PE Y T ON
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The mentee may feel that their role is to be 

exceedingly grateful for the mentorship (whether 

authentic or not) and to publicly demonstrate 

their mentor’s commitment to diversity.

To decolonize this model, the mentor should 

move to a shared model of mentoring. Instead 

of wielding power over the mentee, the mentor 

should reflect on the power and privilege they 

hold as a mentor and seek ways to share that 

power with the mentee. Examples of the shared 

model include:

 ■ using the mentor’s social capital to build 

the mentee’s influence and power in the 

community;

 ■ teaching the mentee how to navigate 

professional relationships with colleagues, 

peers, and supervisors;

 ■ empowering the mentee to take own-

ership of the direction of the mentoring 

relationship;

 ■ affirming and building the mentee’s 

confidence; and

 ■ valuing collaboration and bringing in 

different perspectives to the mentoring 

relationship.9

The shared model rebalances power in the 

mentorship and promotes a two-way exchange 

of information.

The Assimilation Model
The assimilation model presumes it the mentor’s 

role to provide the mentee with knowledge, 

advice, challenge, counsel, and support in the 

mentee’s pursuit of becoming a full-fledged 

member of the legal profession. This model 

assumes that (1) mentees must conform to 

become members of the legal profession, (2) 

the profession’s values supersede the mentees’ 

values, and (3) the purpose of mentoring is for 

the mentee to become a “clone” of the mentor.10

These assumptions are directly related 

to the settler colonialism on which the legal 

profession was built. They are further perpet-

uated by mentors who use the deficit model 

to indoctrinate the mentee to the profession’s 

dominant (Eurocentric) norms and values. The 

assimilation model conveys to racial/ethnic 

minority mentees that they must give up their 

racial or cultural identities to find belonging 

and success in the legal profession.

When members of one community interact 

with another community, there can be a conflict 

of norms. While each community might prefer 

for its norms to govern the interaction, usually 

the community with the most power in society 

impresses its norms onto the other.11 Currently, 

the profession’s norms are so deeply rooted and 

entrenched in white, Eurocentric standards 

that newcomers to the profession, regardless of 

race, ethnicity, gender identity, or ability, have 

to determine how to keep their own identity 

while also embodying the identity of “lawyer.” 

This process of assimilating to professional 

norms begins in law school and continues 

throughout a lawyer’s career. “Formal legal 

education was founded on exclusionary and 

classist premises. Those goals have waned 

somewhat, but the core of the educational and 

professional process is still typified by a narrow 

range of considerations, faulty pedagogy and 

the centering of white cultural norms.”12 The 

continued centering of white cultural norms, 

passed down and replicated through typical 

models of legal mentoring, creates a cyclical 

process of assimilation. It is not surprising then 

that the profession continues to struggle with 

generating real equity and inclusion, as the 

focus on “inclusion” has become a misguided 

quest for assimilation. The message to racial/

ethnic minority lawyers is that professional 

inclusion is possible, as long as one assimilates 

to white cultural norms.

Decolonizing this model involves switching 

to a relational model through which mentees 

are treated as whole and unique individuals 

whose professional identities are shaped first 

and foremost by their personal identities. 

Examples of this approach include:

 ■ creating space to courageously discuss 

the cultural differences between mentor 

and mentee and between the mentee and 

the legal profession as a whole;

 ■ having a holistic understanding of a 

mentee that includes their racial/ethnic/

cultural identities;

 ■ reconciling the personal and professional 

identities of the mentoring pair and 

acknowledging how they can be both 

intersectional and incongruent with the 

norms of the legal profession;

 ■ acknowledging that the law and the 

legal profession are not value free, and 

examining how the mentee’s personal 

or cultural values compare to the pro-

fession’s values.

 ■ challenging oppressive structures within 

the legal profession that prompt or re-

quire assimilation as a tool for visibility, 

belonging, or success; and

 ■ supporting mentees in navigating two 

worlds—their personal world and their 

professional world.13

The relational model allows mentees who 

don’t fit into the typical lawyer mold to hold on 

to what makes them unique and feel at home 

in the legal profession.

Currently, the 
profession’s 
norms are so 
deeply rooted 
and entrenched in 
white, Eurocentric 
standards that 
newcomers to 
the profession, 
regardless of race, 
ethnicity, gender 
identity, or ability, 
have to determine 
how to keep their 
own identity while 
also embodying 
the identity of 
“lawyer.” 
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The Worthiness Model
The worthiness model assumes that not all 

mentees are “worthy” of mentorship. A mentee’s 

worthiness is based on their coachability, 

trainability, or teachability, as defined by Eu-

rocentric norms and values. Any failures of the 

mentoring relationship are presumed to stem 

from the mentee’s shortcomings or inability 

to be taught.14  

Even mentors who believe in the values 

of diversity, equity, and inclusion naturally 

invest in and advocate for the development 

of mentees who are most like them.15 Our 

affinity bias toward those who remind us of 

ourselves informs our assessment of who has 

potential and who is worthy of our nurturing. 

The result of this affinity bias is twofold: (1) 

growth and advancement opportunities go 

disproportionately to those who belong to the 

demographic or social group that’s already 

in power, and (2) if a mentee pushes back 

against the deficit and assimilation models of 

mentoring because they feel that it is not true 

to their authentic self, they are deemed to be 

difficult or “un-coachable.”16

As a result, the mentoring relationship may 

never begin, or it may end prematurely. The 

onus of that failure is placed on the mentee 

without consideration of the broader context 

of the institutional, professional, or societal 

norms influencing the barriers to success for the 

relationship. The mentee then internalizes the 

perception that they aren’t worthy of mentoring 

or simply weren’t a good enough mentee.

Decolonizing this model means shifting 

to an ecological approach to mentoring. This 

model considers three contextual levels of 

influence on the success of a mentoring rela-

tionship: societal (or “macro”); institutional 

(or “meso”), which can be further divided into 

system and organization levels; and personal 

(or “micro”), which includes intrapersonal 

and interpersonal variables.17 Examples of this 

model include:

 ■ taking steps to protect the mentee when 

issues of race, discrimination, and racism 

occur at the macro, meso, and micro 

levels;

 ■ empowering mentees and changing 

negative beliefs about their capabilities;
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 ■ introducing mentees to influential people 

to build community and belonging in 

the profession;

 ■ encouraging and appreciating the 

mentee’s perspectives and values on 

identity, culture, and competency in the 

profession; and

 ■ acknowledging one’s own limitations and 

mistakes as a mentor.18

The ecological model acknowledges that 

the mentoring relationship is not isolated from 

significant environmental factors that influence 

its ultimate success or failure, and it takes the 

burden off the mentee to be “worthy” of the 

relationship.

Conclusion
The decolonization of legal mentoring requires 

lawyers to commit to growing in their individual 

cultural competence and cultural humility. 

Being a mentor includes taking risks, speak-

ing up, and increasing our own and others’ 

awareness to show the impact of concepts 

like colonialism on the culture, values, and 

systems of our profession. While the traditional 

methodology of legal mentoring has persisted 

through generations, we must acknowledge that 

the status quo is doing little to move the needle 

on matters of equity in the profession.19 Because 

mentoring is the primary way in which lawyers 

are integrated into the legal community, we 

must be conscious of legal mentoring models 

that perpetuate white, Eurocentric values, 

and actively work to decolonize these models 

to create a professional culture where every 

lawyer can thrive.  
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This article highlights the 2021 amendments to 
Colorado law on sealing criminal records. 

A 
November 2020 Colorado Lawyer 

article focused on major changes to 

the statutes governing the sealing of 

criminal records that were codified 

in 2019.1 This article discusses significant updates 

to those amendments enacted in Colorado HB 

21-1214, which became effective September 

7, 2021.2 The changes impact generations of 

former defendants by offering them additional 

opportunities to seal criminal records and thus 

remove barriers to employment, housing, and 

economic security.

Highlights of the 2021 Changes
The 2021 statutory amendments include

 ■ the ability to seal multiple convictions.3

 ■ the ability to seal records after a “full and 

unconditional pardon.”4 

 ■ mandatory sealing when no charges are 

filed after arrest.5 

 ■ authorization for the Colorado State Public 

Defender (CSPD) and the Office of Alter-

nate Defense Counsel (ADC) to accept gifts 

and donations to pay for sealing.6  

Because a significant portion of former 

defendants was likely advised—correctly at 

the time—that they were ineligible to seal their 

convictions, practitioners should familiarize 

themselves with these new provisions and take 

reasonable steps to notify defendants who may 

be affected. 

Sealing Multiple Convictions
Perhaps the most significant changes to the 

sealing statutes address the ability to seal mul-

tiple convictions. Formerly, an individual with 

multiple convictions could qualify to have the 

latest conviction sealed, but prior convictions 

would lose eligibility for sealing if the individual 

had any new convictions. Now, and depending 

on the conviction level, an individual can seal 

up to five eligible convictions.7 Consistent with 

“
Because a significant 
portion of former 
defendants was likely 
advised—correctly at 
the time—that they 
were ineligible to seal 
their convictions, 
practitioners 
should familiarize 
themselves with 
these new provisions 
and take reasonable 
steps to notify 
defendants who may 
be affected.    
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sealing statutes generally, a graduated formula 

delineates how long a defendant must wait to 

petition for sealing after the later of the final 

disposition date in all criminal proceedings  

against the defendant or his or her release 

from supervision concerning the conviction, 

or the latest in time criminal conviction of 

multiple convictions. The formula also states the 

maximum number of convictions a defendant 

may have to be eligible for sealing, based on the 

severity of the crime. The CRS § 24-72-709(2) 

and (3) formula provides that a person with 

convictions must wait 

 ■ two years and must have no more than five 

convictions in separate criminal cases if 

the most serious offense is a petty offense.

 ■ five years and must have no more than four 

convictions in separate criminal cases if 

the most serious offense is a misdemeanor, 

misdemeanor drug offense, or level 4 

drug felony.

 ■ 10 years and must have no more than 

three convictions in separate criminal 

cases if the most serious matter is a felony 

or drug felony.

Subsection (5) also lists records that are ineligible 

for sealing. 

The defendant must provide notice of the 

sealing request to the district attorney, and 

CRS § 24-72-709(4) contains a procedure for 

the district attorney to object to the petition 

and request a hearing. If the records are in 

different jurisdictions, CRS § 24-72-709(1)(a) 

requires the defendant to “file a petition in 

each jurisdiction with a conviction record that 

includes a copy of each petition filed in the other 

jurisdictions and provide notice of the petition 

to each district attorney.” 

The statute does not address what occurs 

if there is an intervening non-eligible offense 

(e.g., a misdemeanor DUI or domestic violence 

conviction) that falls between two or more 

convictions that can be sealed. For example, an 

individual might receive a felony conviction, then 

a misdemeanor conviction, and then another 

felony conviction where absent the intervening 

misdemeanor, both felonies might qualify for 

sealing. Under the prior sealing statutes, all 

convictions could have been ineligible except 

the most recent eligible felony, but it is possible 

that the new provisions leave this open for the 

courts’ determination. Therefore, this scheme 

allows for mixed results because one court could 

grant a motion to seal and another deny a motion 

to seal on the same facts. Nevertheless, this new 

system offers life-changing opportunities for 

thousands of former defendants, particularly 

those who had multiple convictions at a young 

age but then moved on to a law-abiding life. 

Sealing After Pardon
New CRS § 24-72-710 allows a defendant to 

petition to seal conviction records pertaining 

to the defendant’s conviction for any offenses 

that received a full and unconditional pardon. 

Notice to the district attorney is required, and 

the district attorney may object to the petition 

and request a hearing.  

Mandatory Sealing when No Charges are Filed  
For arrests on or after January 1, 2022, CRS § 

24-72-704(2)(a) requires the Colorado Bureau 

of Investigation (CBI) to automatically seal the 

arrest records “in its custody and control” of 

persons when no criminal charges have been 

filed within one year of their arrest.8 Such records 

must be sealed within 60 days after the year has 

passed since the person’s arrest date.9 If the CBI 

receives notice of filed charges after sealing, it 

must immediately unseal the record.10 

For arrests occurring before January 1, 2022, 

subsection (2)(b) provides staggered dates for 

sealing through January 1, 2027, presumably to 

allow CBI to assemble the resources to handle 

this huge task.

Subsections (3) and (5) allow access to sealed 

records for approved treatment providers and the 

Department of Education for specified purposes.

CSPD/ADC Fund
New  CRS §§ 21-1-107 and -109 authorize both 

the CSPD and the ADC to “apply for grants and 

accept gifts or donations from private or public 

sources for the purpose of representing indigent 

clients” in sealing matters.11 Donations may 

not be conditioned upon use for a particular 

individual.12 The statute also creates a “sealing 

defense fund” in the State Treasury for receipt 

of all gifts, grants, or donations that these offices 

receive for this purpose.13 

Based on the author’s conversations with 

involved individuals, the CSPD has submitted 

a proposal to a national nonprofit for funding 

and would like to start sealing matters under 

this statute this fiscal year. The ADC anticipates 

that if the CSPD uses contract attorneys rather 

than staff attorneys to handle sealing matters, 

few conflicts would arise requiring the ADC’s 

services. Thus, the plan is for the CSPD to proceed 

with seeking funds and for the ADC to monitor 

the situation and become involved at a later 

time if necessary.

Conclusion
The 2021 amendments offer former defendants 

the ability to seal certain records that were previ-

ously ineligible for sealing. Practitioners should 

familiarize themselves with the new provisions 

and take whatever steps are practicable to notify 

defendants of this opportunity.  
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This two-part article discusses executive compensation issues in Colorado dissolution of marriage proceedings. 
This part 1 covers the multistep process for characterizing and dividing executive compensation.

A
ll marital property in a Colorado 

dissolution of marriage or legal 

separation, including executive 

compensation, must be divided 

equitably between the parties.1 However, most 

executive compensation, other than base salary, 

is awarded subject to vesting requirements or 

other restrictions that can make it difficult to de-

termine whether such compensation is property 

or simply a mere expectancy in a divorce. But 

Colorado case law provides guidance to family 

law practitioners and judges. This two-part article 

offers a roadmap for characterizing and dividing 

various types of executive compensation. Part 1 

outlines the process for (1) determining whether 

an award constitutes property or is a mere 

expectancy, (2) deciding what portion of an 

award is marital versus separate property, and 

(3) determining how best to value, divide, or 

allocate an award of executive compensation. 

The World of Executive Compensation
As used in this article, “executive compensation” 

refers to benefits typically offered to highly 

compensated employees such as executives, 

officers, and directors. These benefits focus 

on providing rewards in exchange for results 

and thus differ from those generally offered to 

rank-and-file, hourly, or salaried employees. 

For example, stock options or restricted stock2 

provide executives with a greater payout when 

a company’s stock price rises, and awards 

providing cash or stock where the company 

meets certain benchmarks (“incentive” or “per-

formance” awards) focus on achievement over 

time. Executive compensation arrangements are 

not qualified plans,3 are often not subject to 

the Employee Retirement Income Security 

Act (ERISA),4 and usually are subject to IRC 

§ 409A, which governs inclusion in gross income 

of deferred compensation under nonqualified 

deferred compensation plans.

This article does not address qualified 

retirement plans such as IRC § 401(k) plans or 

§ 401(a) defined benefit pension plans because 

those plans are not linked to performance and 

are available to all eligible employees. 

The Three Steps for Allocating 
Executive Compensation
The In re Marriage of Balanson line of cases 

includes Balanson II, which sets forth a three-

step process for marital property division in 

Colorado.5 That process requires courts to (1) 

determine whether an interest constitutes 

“property” divisible in divorce and, if so,  (2) 

determine whether the property is marital or 

separate and (3) value the marital interest for 

division. As relevant here, in Balanson II the 

husband had stock options granted in consid-

eration for future services, and he performed 

approximately one year of services from the 

date the options were granted to the date the 

permanent orders entered. The trial court found 

that during the marriage he had the right to 

exercise roughly 21% of the options, which it 

determined to be marital property. However, 

at the time of the divorce the options had no 

value, so the court awarded all the options to 

the husband. The Court of Appeals upheld 

the award, holding that only vested stock 

options constitute property for purposes of 

property division in divorce. But the Supreme 

Court reversed, clarifying that in determining 

whether an award of stock rights is property 

or a mere expectancy, courts must look to 

the contract granting the award to see if there 

is an enforceable right. If an employee has a 

presently enforceable contract right, regardless 

of whether the award is presently exercisable, 

such a right constitutes a property interest 

rather than a mere expectancy. Accordingly, 

whether such a right is vested or unvested is 

not determinative. 

“
Executive 

compensation 
arrangements are 

not qualified plans,  
are often not subject 

to the Employee 
Retirement 

Income Security 
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to IRC § 409A, 
which governs 
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Step 1: Is Executive Compensation 
“Property” Subject to Division?
Balanson II’s analysis of what constitutes 

property in Colorado divorce cases rested on 

Colorado’s Uniform Dissolution of Marriage Act 

(UDMA).6 The Court first recognized that in pass-

ing the UDMA, the legislature intended the term 

“property” to be broadly inclusive. The Court 

then noted it had previously defined property to 

include everything with an exchangeable value 

or that constitutes wealth or an estate.7 Fur-

ther, several factors must be considered when 

determining whether something constitutes 

property: “whether it can be sold, transferred, 

conveyed, or pledged, or whether it terminates 

on the death of the owner.”8 Lastly, the Court 

stated that while enforceable contractual rights 

constitute property, interests that are merely 

speculative are mere expectancies.9 

Since Balanson II, in determining whether 

an interest constitutes property for purposes of 

the UDMA, courts have consistently focused on 

whether the employee spouse has a presently 

enforceable contractual right (rather than a 

mere expectancy),10 regardless of whether such 

right is presently exercisable.11 The courts have 

thus made clear that vesting, or more properly, 

lack of vesting, is not determinative when 

characterizing stock rights.12 

A Note on Vesting 
The vesting concept was central to the Balanson 

II Court’s property analysis. A right that becomes 

vested during a marriage is typically property. 

This holds true for qualified plans such as 

IRC § 401(k) and § 401(a) pensions, as well as 

for nonqualified plans such as the executive 

compensation arrangements addressed in this 

article. The Balanson II Court’s focus on the 

existence of a presently enforceable right was 

based on what “vesting” means in nonqualified, 

as opposed to qualified, plans.13

In a qualified plan, vesting means ownership, 

and each employee owns what is vested in 

the plan. For example, an employee who is 

100% vested in all account balances under a 

401(k) owns those accounts, and the employer 

cannot take those benefits back for any reason. 

Employees who are unvested in any portion of 

such account balances on their termination 

date will not be eligible to receive the unvested 

portion.

Conversely, in a non-qualified plan, “vesting” 

is often defined to mirror, or accommodate, the 

rules regarding taxation of deferred compensa-

tion.14 While vesting can occur over time (e.g., 

one-third per year for three years) or all at once 

(e.g., upon completion of three years of service) 

for both qualified and nonqualified plans, 

nonqualified plans may also permit vesting to 

accelerate in whole or in part under specified 

circumstances such as death, disability, change 

in company control, retirement, termination 

not-for-cause, a pre-determined date, or an 

unforeseen emergency, as permitted under IRC 

§ 409A. The existence of events under which 

vesting accelerates creates an enforceable 

right to receive the benefit, or a portion of the 

benefit, depending on the plan’s terms, before 

the end of the vesting period. Therefore, whether 

a property right exists under the terms of a 

given executive compensation plan depends on 

whether an enforceable right exists to receive 

the property before the end of the vesting 

period. Accordingly, it cannot be assumed 

Is the stock right property or a mere expectancy?

Options Restricted stock units Restricted stock

Vested prior
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No Vested 
during 
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Yes Vested Does the contract 
provide the award is 

forfeited if not employed 
on last day of the 

vesting period (requires 
future services)?

Property Yes Partially
See analysis
for unvested
stock rights.

Does the contract provide 
a presently enforceable right

to receive the award before the 
end of the vesting period upon 

death, disability, retirement, 
change in control, unforeseen 
circumstances, or termination 
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(no add

,
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Property Not 
property

No Yes

Yes

Yes
No
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that an unvested benefit is not property, and 

typically executive compensation that vests 

during marriage is property.

Based on the foregoing, to determine wheth-

er the employee has a presently enforceable 

right, the court must discern whether the 

employee completed the requisite services 

to enforce the right. As the Balanson II Court 

stated:

[I]f the contract granting the options indi-

cates that they were granted in exchange for 

present or past services, in the situation for 

instance, where an employer offers stock 

options as a form of incentive compensation 

for joining a company, the employee, by 

having accepted employment, has earned 

a contractually enforceable right to those 

options when granted, even if the options are 

not yet exercisable. . . . On the other hand, if 

the options were granted in consideration 

for future services, the employee “does not 

have enforceable rights under the option 

agreement until such time as the future 

services have been performed.”15 

 

Timing of Performance of Services
The case law on executive compensation is 

clear that if the compensation was granted 

entirely for past services, it constitutes property 

to be addressed in the dissolution,16 whether 

or not the right to executive compensation is 

exercisable.17 For example, if an employment 

contract states that options are granted as an 

incentive for joining the company, the employee 

earns a contractually enforceable right to the 

award upon accepting employment, even if 

the options are not yet exercisable.18 Similarly, 

if the award is made to reward an employee’s 

past performance on a specific project, the 

enforceable right arises on the date of the 

award, even if the award is subject to a vesting 

schedule. 

Conversely, executive compensation grant-

ed entirely in consideration for future services 

that have not yet been provided is a mere 

expectancy and does not constitute property 

subject to division in a divorce.19

In practice, many executive compensation 

contracts have been partially performed at the 

time the dissolution of marriage is finalized. 

WHICH DOCUMENTS FORM THE CONTRACT?
IRC § 409A strictly governs most executive compensation, and there are 
onerous tax consequences for failing to meet its requirement that executive 
compensation awards be made pursuant to a written plan document. Thus, it 
is highly unlikely that divorce practitioners will ever have to prove the terms of 
an oral contract regarding executive compensation awards. On the other hand, 
many executives claim to be unaware of any “contract” governing their awards, 
so practitioners must know how to find all contract terms. Compensation 
committees, human resources departments, and plan administrators are aware 
of and have access to plan documents. At a minimum, most contracts include a 
plan document and an award agreement for each award. Other documents that 
may form a part of the contract include: 

 ■ an omnibus stock plan document
 ■ an employment or offer letter
 ■ a summary plan description
 ■ a deferred compensation plan document
 ■ a long- or short-term incentive plan document
 ■ a top hat plan document
 ■ a supplemental executive retirement plan document
 ■ a nonqualified employee stock purchase plan document
 ■ a bonus plan document
 ■ minutes of the board of directors or compensation committee approving 

awards
 ■ minutes of the compensation committee setting forth targets and 

objectives
 ■ correspondence and emails regarding awards
 ■ a severance plan or severance offer letter.

For example, in Balanson II, the Court found 

that husband had only performed the services 

required to enforce his right to exercise some of 

his options, so only those options constituted 

property. Accordingly, courts and practitioners 

must analyze whether all or part of an executive 

compensation award was granted for past 

services and constituted property at the time 

of the grant, even if some portion of the award 

is conditioned on the performance of future 

services.20

Where some portion of an unvested award 

was made to reward future services, or where 

the contract is unclear on whether the award 

was made to compensate past or future services, 

the next step is to determine whether the 

requisite services were performed to establish 

an enforceable right to the award. 

The Contract Governs
Because executive compensation is subject 

to division only if the employee spouse has 

an enforceable contractual right, the contract 

governing the executive compensation is the 

most significant piece of evidence when deter-

mining whether the compensation constitutes 

property.21 In this regard, a presently enforceable 

right does not have to be currently exercisable to 

be presently enforceable. For example, a contract 

providing for a death benefit is enforceable even 

before death. Colorado cases recognize that 

whether an interest may be transferred (versus 

terminated upon the owner’s death) is one 

factor informing the determination of whether 

such an interest is property.22 Analogously, 

divorce practitioners routinely divide survivor 

annuities and death benefits associated with 
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qualified retirement plans, recognizing that 

such benefits are enforceable rights under the 

contracts creating the plans. 

The Colorado Supreme Court recognized 

in both Balanson II and in In re Marriage of 

Miller that for an enforceable right to exist, an 

employee must have completed the requisite 

services to receive the interest.23 Put another 

way, where there is no possibility of receiving 

a contract benefit until all requisite services 

have been completed, there is no property, only 

an expectancy. To illustrate, consider a wife 

who has received 100 stock options (vesting 

one-third per year over three years) and 100 

restricted stock units (cliff vesting after three 

years) where the terms are silent as to whether 

the awards are for past or future services. Under 

the governing documents, wife has a presently 

enforceable right to receive all unvested stock 

options and restricted stock units if she dies, 

becomes disabled, retires, quits for good reason 

as defined by her plan, is terminated by the 

employer “not for cause,” or there is a change 

in company control during the original vesting 

period. The plan provides that if one of these 

enumerated events occurs, the vesting of her 

stock options and restricted stock units will 

immediately accelerate, with the restricted 

stock units vesting 100% and the stock options 

becoming immediately exercisable. The fact 

that wife will receive her stock options and 

restricted stock units under these enumerated 

circumstances, before the end of the original 

vesting period, shows that she has already 

performed all services required for her to have a 

presently enforceable right. Wife, or her estate, 

has a right to sue the company to enforce the 

contract terms. The existence of this enforceable 

right indicates a property right. 

Alternatively, consider a husband who has 

100 stock options (vesting one-third per year 

over three years) and 100 restricted stock units 

(cliff vesting after three years). The terms of these 

awards are silent on whether they compensate 

past or future services. But the governing doc-

uments contain a “last day” rule under which 

husband is required to be employed on the last 

day of the vesting period to receive anything. 

Husband is approximately a year and a half 

away from this last day, and there is no vesting 

acceleration upon death, disability, change in 

control, retirement, or termination without 

cause. If husband’s employment terminates any 

time before the last day of the vesting period, 

he forfeits all his unvested stock options and 

unvested restricted stock units. Therefore, 

husband has no presently enforceable right to 

the options or stock units, and no enforceable 

right will arise until the vesting period ends, if he 

remains employed until that time. Accordingly, 

the unvested stock options and restricted stock 

units are a mere expectancy. 

What About Performance-Based 
Compensation?
Performance-based executive compensation 

awards promote performance by tying the 

employee’s compensation to achieving measur-

able individual, team-based, or company-wide 

targets. Performance-based compensation plans 

include long- and short-term incentive plans and 

bonus plans, and they differ among employers. 

They can be settled in cash or stock-based awards, 

and while many have rolling, multiyear vesting 

schedules, all designate a period during which 

performance will be measured and tie awards 

to attainment of specified metrics during the 

performance period. 

Long- and short-term incentives generally 

vest within one to three years. The size of the 

award may be contingent upon attaining a target 

(e.g., earnings before interest, taxes, depreciation, 

and amortization) or subject to attaining an 

increase in sales (e.g., 80% if sales during the 

performance period increase by “x,” 100% if sales 

increase by “y,” and 110% if sales increase by 

“z”). The metrics are informed by the employer’s 

goals. Regardless, the analysis for determining 

whether an incentive is property is the same as 

for other forms of executive compensation. And 

the fact that the size of the award may be reduced 

to zero if targets are not met does not change 

the characterization of the award as property 

or an expectancy. Equity-based compensation 

such as incentive awards and stock are always 

subject to the risk that they may have no value 

at the time they vest. Target goals, and the 

possibility of missing or exceeding them, go to 

the award’s value, not its characterization as a 

property interest.

Bonuses may be paid in cash or as stock 

rights such as options, restricted stock, restricted 

stock units, phantom stock, stock appreciation 

rights, or other equity award. Some bonuses are 

awarded pursuant to a bonus plan and may be 

accompanied by an award announcement, while 

others simply show up in the employee’s paycheck 

at the end of a project, a profitable quarter, or 

the year. Whether a bonus constitutes property 

does not depend on a vesting requirement. Again, 

the starting point is whether the employee has a 

presently enforceable right to receive the bonus. 

For example, a bonus plan may provide that 

annual bonuses are paid for service in a given 

year, with payment to be made on April 15 of 

the following year, and require the employee 

to be employed on the last day of the year to 

receive the bonus. In such case, if the dissolution 

of marriage occurs before the end of the year 

in which services are provided, the employee 

has no presently enforceable right and thus 

there is no property to be divided. But if the 

dissolution occurs on or after January 1 of the 

payout year, the bonus due to be paid on April 

15 is property. A presently enforceable right 

also exists where annual bonuses are payable 

pro rata to employees who terminate service 

without cause midyear with respect to service 

in a given year, with payment to be made on 

April 15 of the year following the year in which 

the services are performed.

 Discretionary bonuses, or bonuses where no 

plan document governs, are more problematic. 

Whether a presently enforceable right exists will 

hinge on the employer’s expressed intent at 

the time of the permanent orders hearing. For 

example, if a permanent orders hearing occurs 

before the employer determines whether a bonus 

will be paid, there is no contractually enforceable 

right to a bonus, and the bonus is not property.24 

But if the employer makes an oral promise to pay 

a bonus, it may be an enforceable oral contract 

and constitute a presently enforceable right to 

the bonus.25 

 

Deferred Compensation
Sometimes stock rights or bonuses are granted 

in connection with a deferred compensation 

plan, allowing employees to make an irrevocable 

election to defer receipt of the stock right or 
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bonus until a designated point in the future. 

Alternatively, a stand-alone deferred compen-

sation plan may allow employees to designate 

before the start of each year a portion of their 

base salary, bonuses, or other compensation to 

be deferred to a future date. 

Arguably, employees who can determine 

when they will receive an award or compensation 

may be deemed to have sufficient control over the 

award or compensation for it to be characterized 

as a property right. Under the Internal Revenue 

Code, property or compensation deferred under a 

deferred compensation plan is subject to federal 

income tax on the earlier of the date when the 

property is no longer “subject to a substantial 

risk of forfeiture” or the date the employee has 

the right to transfer the property to someone 

else.26 As a result, most deferred compensation 

plans are intentionally structured to include 

a substantial risk of forfeiture to permit plan 

participants to avoid immediate taxation on 

amounts deferred. 

But while the Department of the Treasury’s 

interpretation regarding what constitutes a 

substantial risk of forfeiture may be used to bolster 

an argument regarding whether there is a property 

right under a given deferred compensation plan, 

Colorado courts have not adopted “substantial 

risk of forfeiture” as the standard in Colorado 

divorces. Instead, practitioners should apply 

the analysis set forth above: look to the terms of 

the deferred compensation plan to determine 

whether a presently enforceable right to the 

deferred compensation exists. 

Colorado case law is clear that compen-

sation fully earned during the marriage but 

deferred until after the date of the decree is 

marital property.27 So employees who may forfeit 

compensation if their future services are not 

completed have no presently enforceable right, 

and no property right exists. Conversely, if the 

deferred compensation plan permits payment 

of an award under certain circumstances before 

the end of the designated deferral period, there 

is arguably a presently enforceable right to the 

award, and it should be treated as property.28

Economic Circumstance
The inquiry does not end when an executive 

compensation award is determined to be a 

mere expectancy. Courts must also consider 

the economic circumstances of each spouse 

at the time the property division is to become 

effective.29 While a spouse’s unvested executive 

compensation awards may not rise to the level of 

property, they may be considered in the overall 

division of the marital property.

And, as part 2 will discuss, stock rights, bo-

nuses, deferred compensation, and other forms 

of executive compensation that are determined 

to be mere expectancies as of the divorce date 

will likely be characterized as income for support 

purposes once they are paid.30 

Step 2: Determining Whether 
Executive Compensation 
is Marital or Separate Property
Once an interest is deemed to be property, a 

court must determine whether such property is 

marital or separate.31 If executive compensation 

is partially earned during the marriage but 

the decree will enter before the award vests or 

becomes exercisable, it must be apportioned 

according to the fraction that was earned during 

the marriage.32 

Is the stock right marital or separate property?

Options Restricted stock units Restricted stock

Yes Property? No

NoYes

Vested

Restricted 
stock?

Services performed 
during marriage = marital 

property. Services 
performed before or 

after marriage = 
separate property.

Apply time rule 
formula to determine 

the marital 
portion of the 

unvested award.

No Yes

An expectancy is still 
an economic circumstance 

the court may take into 
account in the division 

of marital property.

Restricted stock: where 
a contract provides for the 

right to vote stock or receive
dividends, application

of the time rule formula
may not be appropriate.
In re Marriage of Miller, 

888 P.2d 317 (Colo.App. 1994).
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Under the UDMA, there is a presumption 

that any property acquired by a spouse after 

marriage, regardless of form of ownership, is 

marital property.33 Four exceptions to this pre-

sumption exist for property that is (1) acquired 

by gift, bequest, devise, or descent; (2) acquired 

in exchange for property acquired before the 

marriage or in exchange for property acquired 

by gift, bequest, devise, or descent; (3) acquired 

by a spouse after a legal separation decree; or 

(4) excluded by the parties’ valid agreement.34 

When dividing stock rights acquired during 

marriage, courts may apply the “time rule” 

formula or reserve jurisdiction to distribute the 

stock options if and when they are exercised.35 

In the context of stock rights, the time rule 

formula is a fraction whose numerator is the 

number of days of service in the vesting period 

occurring during the marriage and whose 

denominator is the total number of days in the 

vesting period, multiplied by the number of 

shares or options awarded.36 In the context of 

incentives and bonuses, the time rule formula 

is applied with respect to the number of days of 

service during the performance period occurring 

during the marriage over the total number of 

days in the performance period. When the 

court establishes the marital percentage, if the 

value of the benefit is an unknown figure, the 

calculation of a dollar amount must be deferred 

until receipt of benefits.37 

With few exceptions, the time rule formula 

determines what portion of an award is marital 

versus separate property, whether applied to 

stock rights, incentives, bonuses, or deferred 

compensation. However, there are at least 

two circumstances under which the time rule 

formula does not resolve this issue and further 

analysis is warranted: where there are restricted 

stock rights, and where marital funds are used 

to exercise options owned before the marriage.

Restricted Stock Rights
As to restricted stock rights, Miller38 is instructive. 

In Miller, husband had stock awards under the 

Hewlett-Packard (HP) Incentive Compensation 

Plan. The award agreement provided that vesting 

of husband’s restricted stock awards was to take 

place five years after the award date and would 

accelerate upon death, disability, or retirement 

based on age. Husband’s restricted stock awards 

also carried the right to vote the stock and to 

receive cash dividends with respect to the 

stock. An HP personnel manager testified that 

restricted stock awards were usually granted 

as bonuses for completion of a project (past 

services) and as incentives to employees to 

remain with the company (future services). 

The trial court determined that the restricted 

stock was marital property based, in part, on the 

award agreement recognizing husband’s right 

to receive the stock early upon his retirement, 

disability and death,39 and it applied the time 

rule formula to determine what fraction of the 

unvested restricted stock was marital property. 

The Court of Appeals affirmed the trial court’s 

conclusion that certain employee stock options 

and some restricted stock shares owned by 

husband constituted, in part, marital property 

to be divided in the dissolution proceeding. In 

addressing whether it was appropriate to apply 

the time rule formula to the restricted stock 

shares, the Colorado Supreme Court used an 

“incidents of ownership” test to characterize 

the restricted stock rights. It upheld the deter-

mination that the restricted stock constituted 

marital property but determined that all of 

husband’s unvested restricted stock was marital 

property because husband owned the shares 

outright—HP did not have the right to repudiate 

the awards, and there were sufficient indicia of 

ownership given husband’s right to vote the 

restricted stock and to receive dividends on 

the restricted stock. 

No Colorado case currently addresses 

whether a single indicium of ownership would 

be sufficient to make 100% of a restricted stock 

award marital, and no case has applied the in-

cidents of ownership test to awards of restricted 

stock units. Accordingly, domestic relations 

practitioners should carefully review award 

contracts to determine whether incidents of 

ownership may affect an award as marital versus 

separate property.

Using Marital Funds to Exercise Options
Similarly, application of the time rule formula 

will not resolve whether property is marital 

or separate where marital funds are used to 

exercise options owned before the marriage. 

In In re Marriage of Renier, husband had stock 

options before the marriage that doubled due 

to a stock split, and he exercised them during 

the marriage. The Court of Appeals determined 

that husband’s failure to trace the source of 

funds used to exercise the options resulted in 

a presumption that all resulting shares were 

marital property.40

Step 3: Valuing Executive 
Compensation for Division
The final step in the process is to value the 

property and divide it. Property is valued “as 

of the date of the decree or as of the date of 

the hearing on disposition of property if such 

hearing precedes the date of the decree.”41 

Due to the uncertainty and potential volatility 

of stock rights, before proceeding to valuation, 
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courts and practitioners should first determine 

if the awards can be divided equally between 

the parties, which allows them to share equally 

in the potential loss or gain. Where one party 

wishes to receive all or none of the stock rights, 

valuation is appropriate. Where a stock right is 

not transferable or divisible until after vesting, 

as is the case with restricted stock and many 

stock option awards, the stock rights may be 

divided if, as, and when they vest or become 

exercisable.42

Three methods are used to determine the 

division of executive compensation: current 

valuation, deferred distribution, and retained 

jurisdiction. 

Current Valuation
Current valuation is used for immediate distri-

bution of marital property where the property 

will not be divided in kind. Using this method, 

an expert values the award, considering risk and 

whether the award is conditioned or contingent 

upon future acts, and assigns a present value 

to the future benefit.43 Practitioners should 

consider the ultimate utility of such valuations 

before incurring the expense of an expert 

valuation and understand the different methods 

experts use. 

There are two primary models for valuing 

stock options.44 The Black-Scholes model is 

widely accepted as appropriate to valuing 

“European” but not “American” (or “US style”) 

options because European options may only 

be exercised at a single point in time, while 

American options may be exercised at mul-

tiple times. The Black-Scholes model makes 

six assumptions. Often, more than half of its 

assumptions do not conform with the options 

available in a Colorado divorce. One such 

assumption is that stock options do not pay 

dividends or other distributions during the life 

of the option. However, stock plans can and 

do include language addressing payment of 

dividends during the life of the option. Further, 

the Black-Scholes model assumes that the 

short-term, risk-free interest rate is known and 

constant during the life of the option, but most 

options awarded as executive compensation in 

the United States are exercisable over a period of 

time, so the interest rate fluctuates. As a result, 

this method of valuation is not terribly reliable 

when applied to US-style options. 

The second common valuation method is 

the binomial method. This method assumes 

that there are two possible outcomes in price 

during any given period: upward movement and 

downward movement. In contrast to the Black-

Scholes model, the binomial method allows 

value to be calculated for multiple periods, and 

it provides a range of outcomes for each. The 

major difficulty with the binomial method is its 

complexity; it involves many calculations and 

variables when calculating the range of potential 

options values over a long period of time. As 

a result, a good binomial method calculation 

for a single stock option takes a long time to 

complete and can be prohibitively expensive. 

After undertaking this analysis, the likelihood 

that the binomial method will produce a value 

accurately reflecting the future value of an 

option at the time it becomes exercisable is 

small, and it becomes smaller as the time 

between the date of valuation and the date of 

potential exercise grows greater.

Many practitioners arrive in court or at 

mediation with marital balance sheets reflecting 

yet another valuation method: the intrinsic 

value of options. “Intrinsic value” refers to the 

difference between the strike price (exercise 

price) of the option and the current stock price. 

This method of valuing options is accurate if 

the options are immediately exercisable but 

is even less reliable than the Black-Scholes 

model or the binomial method because it 

fails to recognize the value of the ability to 

purchase the underlying asset at a fixed price 

for an extended period of time into the future. 

In addition, many practitioners fail to consider 

the cost of exercising the options and taxes 

associated with the options. As a result, intrinsic 

value, while providing a helpful data point on 

the day it is calculated, is generally not reflective 

of the true value of an option.

Deferred Distribution
Under the deferred distribution approach, the 

executive compensation award is held, often 

in a constructive trust, until it becomes trans-

ferable. In this scenario, the employee spouse 

continues to own the executive compensation 

until he or she becomes eligible to receive or 

actually receives the benefits.45 The trial court 

predetermines the percentage of the award 

each spouse will be eligible to receive once the 

right is both vested and matured.46 

There is case law in Colorado stating that 

the proper value of executive compensation in 

the form of stock is the stock’s value when it 

is sold.47 This makes sense in cases where the 

plan governing the award of the stock requires 

that the stock be sold prior to distribution to 

the employee spouse. Analogously, the proper 

value of executive compensation in the form 

of deferred distribution stock options would 

be the value at the time the options are exer-

cised, since that is when the value of the stock 

resulting from the exercise of the options is set. 

However, there are executive compensation 

plans permitting transfer of restricted stock 

once it is vested instead of requiring the stock 

to be sold upon vesting. In that case, were 

“
Three methods are 
used to determine 

the division 
of executive 

compensation: 
current valuation, 

deferred distribution, 
and retained 
jurisdiction.   

”



34     |     C O L OR A D O  L AW Y E R     |     M AY  2 0 2 2

FEATURE  |  FAMILY LAW

and sick leave benefits).
12. Balanson II, 25 P.3d 28, 39.
13. Id.
14. See, e.g., IRC § 409A (permitting 
acceleration of distribution before the end 
of the vesting period upon death, disability, 
change in control of the company, retirement, 
termination of employment not-for-cause, 
a predetermined date or fixed schedule, 
or unforeseen emergency) and IRC § 83 
(subjecting executive compensation in 
nonqualified funded plans to federal income 
tax when the property is no longer “subject to 
a substantial risk of forfeiture,” or if earlier, the 
date upon which the recipient has the right 
to transfer property to someone else). See 
also IRC §§ 402(b) and 403(c), providing for 
taxation of any “economic benefit” received as 
compensation, even if not paid in cash. In each 
case, the determination of when an employee 
receives taxable compensation turns on an 
event other than the vesting date set forth in 
the applicable plan.
15. Balanson II, 25 P.3d at 39–40. 
16. To the extent an employee stock option or 
other stock right is granted in consideration 
of past services, it may constitute marital 
property when granted, but a stock award 
granted in consideration of future services 
does not constitute marital property until 
performance of those future services. In re 
Marriage of Miller, 915 P.2d 1314, 1319 (Colo. 
1996); In re Marriage of Short, 890 P.2d 12, 16 
(1995); In re Marriage of Malloy, No. 11CA0783 
(Colo.App. June 7, 2012) (not published 
pursuant to C.A.R. 35(e)) (“The record here 
indicates that the stock retention shares were 
awarded for past services and that husband 
was entitled to exercise certain rights of 
ownership over them, including the right to 
receive dividends and to vote the shares. 
Applying Balanson and Miller, we conclude 
that husband had performed the ‘requisite 
services’ before the shares were awarded, and 
that he had a contractually enforceable right in 
them.”). 
17. An enforceable right to stock options 
constitutes a property interest rather than a 
mere expectancy, whether or not the options 
are presently exercisable. Balanson II, 25 P.3d 
at 40. See also Cardona and Castro, 316 P.3d at 
633 (reiterating the caselaw regarding property 
determinations for stock rights and retirement 
when analyzing whether accrued leave 
constitutes property for UDMA purposes).
18. If the contract granting stock options 
indicates that they were granted in exchange 
for present or past services, such as where 
they are offered as incentive compensation for 
joining a company, the employee, in accepting 
employment, has earned a contractually 
enforceable right to the options when granted, 
even if the options are not yet exercisable. 
Balanson II, 25 P.3d at 39.
19. There are no enforceable rights to stock 
options granted in consideration for future 
services, and such options do not constitute 
marital property, until the future services have 
been performed. Balanson II, 25 P.3d at 40; 
Miller, 915 P.2d 1314.

a court to order deferred distribution of the 

non-employee spouse’s share of the restricted 

stock to occur upon vesting, the value of stock 

to be divided would be determined by reference 

to the value of the stock on the date vesting 

occurs, rather than by the value on a later date 

of sale by either party.

Retained Jurisdiction 
Lastly, courts can retain jurisdiction and reserve 

ruling on the valuation and allocation of the 

executive compensation until a future date, 

usually when the executive compensation is both 

vested and matured. This option is typically the 

least attractive for courts and parties because 

it delays final resolution of the divorce and 

prevents spouses from completely separating 

their finances at the time of the divorce.48

Conclusion
Colorado cases offer an abundance of guidance 

regarding the characterization and division of 

executive compensation in divorce proceedings. 

But the case law requires close reading and an 

understanding of different types of benefits at 

issue and their valuation methods. Part 2 will 

analyze executive compensation as income for 

support purposes, limitations on distribution 

of awards, and how to spot tax issues related 

to executive compensation.  

NOTES

1. CRS § 14-10-113. 
2. Restricted stock is an outright award of stock issued in the grantee’s name that the grantee 
owns but cannot transfer until the restrictions are lifted at the end of the vesting period. On the 
other hand, restricted stock units are structured as an unsecured promise to transfer unrestricted 
shares of common stock to the grantee when the award vests in the future, at no cost to the 
grantee. Typically, the grantee of restricted stock units holds only a notional interest and does not 
receive any stock until completion of the requisite services required for vesting. Thus, restricted 
stock units often more closely resemble stock options than restricted stock and are often analyzed 
under the caselaw applicable to stock options.
3. A “qualified plan” is a tax-preferred retirement plan described in IRC § 401(a) and includes         
§ 401(k) plans, defined benefit pension plans, and money purchase pension plans, among others.
4. Employee Retirement Income Security Act of 1974, 29 USC §§ 1001 et seq.
5. In re Marriage of Balanson, 25 P.3d 28 (Colo. 2001) (Balanson II). In re Marriage of Balanson, 996 
P.2d 213 (Colo.App. 1999) (Balanson I), and In re Marriage of Balanson, 107 P.3d 1037 (Colo.App. 
2004) (Balanson III), are the two other cases in the Balanson line but do not address executive 
compensation issues. 
6. Balanson II, 25 P.3d at 35. 
7. Id. (citing Black’s Law Dictionary 1382 (4th ed. 1968)).
8. Id. (citing Graham v. Graham, 574 P.2d 75, 77 (Colo. 1978)).
9. Id. (internal citations omitted). 
10. Id. at 39. 
11. Id. See also In re Marriage of Cardona and Castro, 316 P.3d 626, 633 (Colo. 2014) (discussing the 
caselaw regarding property determinations for stock and retirement in a case involving vacation 
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20. See also Miller, 915 P.2d at 1319 (formula trial 
court used did not account for the extent to 
which each option was consideration for past 
or future services; some portions of the options 
may have constituted marital property at the 
time the options were granted to the husband). 
21. In determining whether an enforceable right 
to employee stock options exists, courts must 
look at the contract granting such options, 
and if a presently enforceable right exists, it 
constitutes property regardless of whether the 
options are presently exercisable. Balanson II, 
25 P.3d at 39. 
22. Graham, 574 P.2d at 77; In re Marriage of 
Ellis, 538 P.2d 1347 (Colo.App. 1975), aff’d, 552 
P.2d 506 (Colo. 1976).
23. Balanson II, 25 P.3d 28; Miller, 915 P.2d 1314.

24. See In re Marriage of Turner, 2022 COA 39 
(wife’s potential bonus, to which she did not 
have a contractually enforceable right at the 
time of the permanent orders hearing, was 
not property). See also In re Marriage of Ward, 
657 P.2d 979 (Colo.App. 1982), and Menor v. 
Menor, 391 P.2d 473 (Colo. 1964), which stand 
for the proposition that a spouse cannot share 
in property that might be acquired by the other 
spouse after the court’s order dividing property 
has been entered. 
25. See, e.g., In re Marriage of Johnson, 576 P.2d 
188 (Colo.App. 1977) (husband’s right to receive 
commissions arose before permanent orders 
hearing and therefore was marital property 
subject to division).
26. 26 USC § 83.
27. In re Marriage of Huston, 967 P.2d 181, 186 
(Colo.App. 1998).
28. Id. at 184.
29. CRS § 14-10-113(1)(c).
30. CRS § 14-10-115(5)(a)(I). “Gross income” 
includes income from any source, except as 
otherwise provided in subsection (5)(a)(II) 
(e.g., child support payments), and includes, 
among other things,  salaries, wages, bonuses, 
severance pay, pensions, and retirement 
benefits.
31. In re Marriage of Hunt, 909 P.2d 525, 529 
(Colo. 1995). 
32. Id. at 534–35.
33. Id.
34. CRS § 14-10-113(2) and (3); Balanson II, 25 
P.3d at 35–36.
35. Balanson I, 996 P.2d 213. 
36. See Short, 890 P.2d at 15. The time rule 
formula is a coverture fraction that determines 
the marital interest in retirement benefits or 
stock rights. Hunt used the time rule formula to 
determine the portion of a military pension that 
was marital property. Hunt, 909 P.2d at 532. 
In the context of an executive compensation 
award, the time rule’s numerator would be the 
number of months of service occurring during 
the marriage since the date of the award and 
the denominator would be the total number of 
months of service in the vesting period. 
37. Hunt, 909 P.2d 525.
38. Miller, 915 P.2d 1314.
39. Id. at 1315. 

40. In re Marriage of Renier, 854 P.2d 1382, 
1384–85 (Colo.App. 1993).
41. CRS § 14-10-113(5). 
42. In re Marriage of Chen, 416 N.W.2d 661 (Wis.
Ct.App. 1987).
43. For example, “[t]hat the husband’s full 
enjoyment of the benefit is conditioned on his 
remaining an employee affects the present 
value of the restricted stock shares, not their 
marital nature.” Miller, 915 P.2d at 1320 (citing 
Grubb, 745 P.2d at 665). See also In re Marriage 
of Nelson, 746 P.2d 1346, 1349 (Colo. 1987) 
(“The principles of fairness and equity, which 
guided our holding in Grubb that a vested but 
unmatured pension plan is marital property, 
must attend the valuation process.”).
44. Hayes, Black-Scholes Model, Investopedia, 
https://www.investopedia.com/terms/b/
blackscholes.asp; Barone, Binomial Distribution, 
Investopedia, https://www.investopedia.com/
terms/b/binomialdistribution.asp.
45. Hunt, 909 P.2d 525.
46. Id.
47. Huston, 967 P.2d at 185 (Court disagreed 
with husband’s argument that the trial court 
erred in valuing stock shares by using the 
value of the shares when sold rather than the 

shares’ highest price while the dissolution was 
pending). 
48. Reserved jurisdiction cases are few. The 
Illinois Court of Appeals directed the trial court 
to retain jurisdiction until such time as options 
were exercised or expired. If the options were 
exercised, the trial court could at that time 
allocate the appropriate share of any profit 
resulting from the exercise. In re Marriage of 
Moody, 457 N.E.2d 1023, 1027 (Ill. 1983).
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This article discusses recent Colorado Supreme Court 
and Colorado Department of Labor and Employment 

guidance on handling employees’ vacation time 
when they separate from employment.

C
olorado has had a long and tortuous history regarding how 

to handle an employee’s accrued but unused vacation at the 

time of employment separation. Court decisions conflicted 

with Colorado Department of Labor and Employment (CDLE) 

policy guidance, creating uncertainty for both employers and employees. 

But the Colorado Supreme Court largely ended the confusion in Nieto 

v. Clark’s Market, Inc. by stating that all earned and determinable vacation 

pay must be paid upon separation and that “any agreement purporting 

to forfeit earned vacation pay is void.”1 This article discusses Nieto and 

accompanying CDLE guidance.

 

The Nieto Backstory
In Nieto, an employer declined to pay an employee’s accrued but unused 

vacation time when the employee had been discharged because the 

employer’s vacation policy provided that, “[i]f you are discharged for any 

reason or do not give proper notice, you will forfeit all earned vacation pay 

benefits.”2 The employer argued that this vacation policy was an agreement 

between the employer and employee under which the employee’s vacation 

pay had not “vested.”3 Conversely, the employee argued that, under the 

Colorado Wage Claim Act (CWCA or Act), vacation time that is earned and 

determinable must always be paid out at separation and the forfeiture clause 

purporting to waive the employee’s right to such payment was void under 

CRS § 8-4-121.4 The Colorado Court of Appeals agreed with the employer.

The issue before the Colorado Supreme Court was how to properly 

interpret the CWCA. In pertinent part, the Act defines “wages” or “com-

pensation” to include 

[v]acation pay earned in accordance with the terms of any agreement. 

If an employer provides paid vacation for an employee, the employer 

shall pay upon separation from employment all vacation pay earned 

and determinable in accordance with the terms of any agreement 

between the employer and the employee.5

Employers have long relied on the Act’s reference to vacation pay earned 

“in accordance with the terms of any agreement between the employer 

and employee”6 to support their vacation policies proscribing payment 

of earned but unused vacation time upon separation from employment. 
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Before the Court’s decision in Nieto, employers 

successfully argued that vacation pay must not 

only be “earned” and “determinable” to be paid 

out at separation but must also be “vested.”7 This 

argument was based on the CWCA provision 

stating that “[n]o amount is considered to be 

wages or compensation until such amount is 

earned, vested, and determinable . . . .”8 Further, 

relying on a divorce case that addressed vacation 

pay in the context of dividing marital property,9 

employers successfully contended that vacation 

pay never vests when an employer’s vacation 

policy does not require the payout of vacation 

time upon separation.

On the other hand, the CDLE’s Division of 

Labor Standards and Statistics (Division) took 

the position that vacation time, once accrued, 

can never be taken away from employees, either 

at separation of employment or pursuant to 

“use-it-or-lose-it” vacation policies,10 which 

generally provide that all accrued vacation time 

must be used by the end of the benefit year or 

be forfeited. In rebutting employers’ arguments 

that the terms of their vacation policies control 

the issue, the Division (and the employee in 

Nieto) pointed to a CWCA provision stating 

that “[a]ny agreement, written or oral, by any 

employee purporting to waive or to modify such 

employee’s rights in violation of the [CWCA] 

shall be void.”11

In response to Colorado Court of Appeals 

rulings for employers based on the arguments 

set forth above, in 2019 the Division issued emer-

gency rules, which later became permanent, 

codifying its position that vacation policies may 

never allow forfeiture of accrued vacation time.12 

These rules permit employers to decide whether 

they would provide vacation time at all; set a 

specific amount of total vacation time (e.g., per 

year or other period); and allow vacation time to 

accrue all at once or over defined periods (e.g., 

per week, month, etc.).13 The Division’s rules 

permit vacation policies to cap the amount 

of vacation time that can be accrued or used 

in a given year.14 But such policies may never 

permit forfeiture of accrued vacation amounts, 

which may only be diminished through an 

employee’s use.15 Thus, the Division’s rules 

effectively invalidated use-it-or-lose-it vacation 

policies in Colorado. Whether these rules were 

a permissible interpretation of the CWCA, 

however, was an open question before Nieto.

The Supreme Court’s Decision
In confronting this legal landscape, the Colorado 

Supreme Court in Nieto first considered the 

CWCA’s provision that “[n]o amount is consid-

ered to be wages or compensation until such 

amount is earned, vested, and determinable” 

and held that “vested” either means the same 

thing as “earned” or, alternatively, the “vested” 

requirement does not apply to vacation time 

under the Act, as opposed to other types of 

“wages” or “compensation” that must be paid 

out under the Act.16 The Court found that the 

employee had earned her vacation time because 

it was awarded under the employer’s policy for 

work already performed and that the amount 

of the employee’s earned vacation time was 

determinable.17

The Court rejected the argument that the 

CWCA’s reference to vacation pay being earned 

“in accordance with the terms of any agree-

ment between the employer and employee” 

demonstrated that vacation payout rules as 

defined in the employer’s own vacation policy 

control whether vacation time must be paid out 

at separation.18 Although the Court found this 

statutory language to be ambiguous, it analyzed 

the Act’s purpose, language, structure, and 

legislative history, along with the Division’s 

interpretation of this statute as evidenced in its 

2019 rules. This resulted in the Court’s holding 

that if an employer chooses to provide vacation 

time, any contract term that purports to forfeit 

such time—for example, the forfeiture clause in 

the employer’s vacation policy in Nieto—is void 

under the CWCA as an agreement “purporting 

to waive or to modify” employees’ rights.19

Ultimately, the Court concluded that 

“[a]lthough the CWCA does not create an 

automatic right to vacation pay, when an em-

ployer chooses to provide such pay, it cannot 

be forfeited once earned by the employee.”20

The Demise of Use-It-or-Lose-It 
Policies
Nieto specifically invalidated an employer’s 

vacation policy purporting to forfeit accrued, 

unused vacation time at separation of em-

ployment. By logical extension, the decision 

supports invalidation of use-it-or-lose-it vacation 

policies in general.  While the Court did not 

directly discuss such policies, it addressed the 

Division’s 2019 rules—that, as noted above, 

effectively invalidate use-it-or-lose-it vacation 

policies—stating that the rules are “consistent 

with the statute’s purpose, language, structure, 

and legislative history.”21

Open Questions
Notwithstanding the closed door on use-it-

or-lose-it policies going forward, Nieto could 

prompt derivative litigation on related issues. 

For instance, if employers award vacation time 

prospectively (i.e., front-loading vacation time 

at the beginning of a benefit year) rather than 
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in return for past service, is such time actually 

“earned” within the meaning of the CWCA? 

And does Nieto apply equally to “paid time off” 

(PTO) even though the CWCA only expressly 

discusses the compensability of “vacation” pay? 

The old conflict between case law and CDLE 

guidance may yet be lurking. 

The Division took a position on PTO in its 

recently issued Interpretive Notice and Formal 

Opinion (INFO) #14, stating that “vacation pay” 

as defined in CWCA § 8-4-101 includes “any paid 

leave that’s usable for any purpose the employee 

chooses, at their discretion—unlike paid leave 

that’s usable only for qualifying events like 

health needs, caretaking, bereavement, or public 

holidays. . . .”22 Further, the Division expressly 

stated that leave includes “paid time off” or any 

similar leave, regardless of name,23 and Wage 

Rule 2.17.2 (formerly Rule 2.15) suggests that the 

Division will consider front-loaded paid time 

off as “accrued.”24 But the Nieto Court found 

that “any vacation pay Nieto accrued prior to 

her termination was for ‘work [she] already 

performed’ and, thus, ‘earned.’”25 Therefore, 

an apparent conflict remains as to whether an 

employee “earns” PTO if it is front-loaded as 

opposed to “already performed.” 

As of the time of this writing, no Colorado 

courts have cited Nieto’s substantive holding, 

likely because it has foreclosed further litigation 

on the issue. Colorado has joined one other 

state—California—in effectively nullifying use-

it-or-lose-it policies.

Conclusion
In the wake of Nieto, employers with discre-

tionary PTO plans must pay employees their 

earned accrued leave when they separate from 

employment, regardless of how leave is named 

or whether their vacation policies provide 

otherwise. Further, given the Division’s position 

in INFO #14 and Rule 2.17, employers should 

ensure that their vacation/PTO caps comply with 

current law. Lastly, employers should consider 

the risks inherent in front-loading PTO rather 

than tying it to an employee’s service hours. 
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the College of Labor and Employment Lawyers 
and has a nationally recognized labor and 
employment practice—jhusband@hollandhart.
com. Joshua D. Kohler is an associate in Holland 
& Hart LLP’s Labor and Employment practice 
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In Upjohn Co. v. United States, the US Supreme Court determined that communications between current 
employees and the corporation’s lawyers are protected by the attorney-client privilege, and a concurrence suggested 

extending that to former employees, but courts nationally are split on whether and how to apply that privilege to former 
employees. This article addresses conditions that could make communications with former employees privileged.

T
he bedrock principle of attorney-cli-

ent privilege can get complicated 

when the client is a corporation or 

other form of legal entity.1 While 

the corporation clearly is entitled to raise the 

privilege, it is less clear which communications 

are protected. That question sometimes arises 

with respect to communications with current 

employees, but it becomes even more difficult—

and legally murky—when the corporation’s 

attorney communicates with someone who 

no longer works for the company. Former 

employees often have crucial information, 

but the attorney may wonder if the privilege 

applies to an interview with a former employee. 

Confusing the matter further, courts across the 

country have not come to a consensus. 

The Corporate Privilege Conundrum
Generally, communications between a cor-

poration’s lawyer and its current employees 

are privileged subject to a few conditions, 

including (1) the communication is made at 

the direction of corporate superiors and (2) the 

lawyer reasonably expects that the employee will 

treat the communication as confidential. But 

former employees typically are not obligated to 

follow the direction of their former superiors, 

so the same conditions are generally not met 

for communications between a corporation’s 

attorney and its former employees.2 Although 

the conditions underlying communications 

with former employees are different, several 

courts have held the privilege applies to former 

employees in the same way it applies to current 

employees, while other courts have universally 

rejected any extension of the privilege. Still 

others have adopted a more nuanced limited 

application, recognizing that a bright line test 

cannot account for the various types of attorney 

communications. These courts distinguish 

between (1) privileged communications about 

information the former employee obtained 

during their employment and (2) unprivileged 

communications about information obtained 

outside of employment. These approaches are 

discussed later in this article.

On the surface, a blanket application or 

rejection of the privilege might seem appealing 

because it  provides the most predictability for 

attorneys—the privilege either does or does 

not apply to communications with former 

employees in the same way it applies to current 

employees. However, such an approach doesn't 

leave as much room for communication- or 

case-specific considerations as the nuanced 

approach. A blanket application ignores that the 

same conditions that give rise to the privilege 

with current employees do not generally exist 

with former employees, while a blanket rejection 

ignores that certain communications with 

former employees may meet these conditions. 

Put simply, a bright line rule does not account 

for all the subtleties of attorney communications.

Upjohn Extends the Privilege Beyond 
the “Control Group”
In Upjohn Co. v. United States, the US Supreme 

Court held that a corporation’s attorney’s com-

munications with the corporation’s employees 

were privileged because: 

1. they were made to the corporate counsel, 

acting as such; 

2. they were made at the direction of corpo-

rate superiors, for the purpose of securing 

legal advice from counsel; 

3. they concerned matters within the scope 

of the employees’ corporate duties; and 

4. the employees were sufficiently aware 

that they were being questioned so the 

corporation could obtain legal advice.3 

The case arose from a government investi-

gation of corporate bribery of foreign govern-

ments. At the direction of Upjohn’s attorneys, 

“
A blanket application 
ignores that the same 
conditions that give 
rise to the privilege 

with current employees 
do not generally 

exist with former 
employees, while 

a blanket rejection 
ignores that certain 

communications with 
former employees may 
meet these conditions. 

Put simply, a bright 
line rule does not 
account for all the 

subtleties of attorney 
communications.   

”



44     |     C O L OR A D O  L AW Y E R     |     M AY  2 0 2 2

FEATURE  |  PROFESSIONAL CONDUCT AND LEGAL ETHICS

the company sent questionaries to overseas 

managers. Unsurprisingly, the government 

wanted to see the answers. Upjohn objected, 

citing attorney-client privilege and work product 

protections.

The lower court held that the privilege 

only extended to communications between 

the attorney and the “control group”—that 

is, those officers and agents who directed 

the attorney’s work. But the Supreme Court 

rejected that narrow framework, explaining 

that such a limited application “frustrates the 

very purpose of the privilege by discouraging 

the communication of relevant information by 

employees of the client to attorneys seeking to 

render legal advice to the client corporation.”4 

Upjohn noted that middle- and lower-level 

“employees can, by actions within the scope of 

their employment, embroil the corporation in 

serious legal difficulties, and it is only natural 

that these employees would have the relevant 

information needed by corporate counsel if he 

is adequately to advise the client with respect 

to such actual or potential difficulties.”5

Colorado follows Upjohn.6 The Colorado Su-

preme Court has even extended the privilege to 

communications with independent contractors, 

determining that “a formal distinction between 

an employee and an independent contractor 

conflicts with the purposes supporting the 

privilege.”7

While Upjohn did not announce a general 

rule regarding the scope of the privilege for 

communications between a corporation’s 

attorney and its employees, Colorado courts 

generally examine the same four factors as 

Upjohn:

First, the information was provided by 

corporate employees to counsel acting as 

counsel for the corporation at the direction of 

corporate supervisors. Second, the purpose of 

the communications was to allow counsel to 

provide legal advice to the corporation. Third, 

the employees were made aware that they 

were being questioned by attorneys so that 

the corporation could secure legal advice. 

Last, the employees were informed that the 

communications were highly confidential.8 

Thus, before questioning an employee, an 

attorney must give the employee an “Upjohn 

warning” stating that the communication is for 

the purpose of legal advice to the corporation 

and must be kept confidential. Such warnings 

also clarify the distinction between legal advice, 

which is privileged, and business or human 

resources advice, which is not privileged.9 An 

Upjohn warning also prevents assertions by an 

employee that the employee owns the privilege.10

The Upjohn Concurrence and Its 
Impact Extending the Privilege to 
Former Employees
Chief Justice Burger wrote a concurring opinion 

in Upjohn disagreeing with the majority’s 

decision to limit the holding to the facts of 

the case. He instead attempted to “articulate 

a standard that will govern similar cases.”11 In 

his view, the court should have announced a 

broader general rule that a “communication is 

privileged at least when, as here, an employee 

or former employee speaks at the direction of 

the management with an attorney regarding 

conduct or proposed conduct within the scope 

of employment.”12

Chief Justice Burger’s concurrence did not 

analyze why the privilege should extend to 

former employees. Outside of the concurring 

opinion, the only other references to former 

employees in Upjohn are in footnotes where 

the majority (1) stated that because the parties 

and lower courts did not analyze application of 

the privilege to communications with former 

employees, it would not reach that issue;13 and 

(2) referenced a discussion on work product as 

“relevant to counsel’s notes and memoranda 

of interviews with the seven former employees 

should it be determined that the attorney-client 

privilege does not apply to them.”14 The latter 

footnote did not address when the privilege 

would or would not apply in that instance.

Courts Applying the Upjohn Concurrence
Several courts have adopted Chief Justice 

Burger’s short comment, applying it to extend 

the privilege to communications between a 

corporation’s attorney and its former employees. 

For example, the Fourth Circuit extended the 

privilege to a communication where a former 

West Virginia Attorney General’s office employee 

provided information to a lawyer for that office 

who had to advise the office about a claim based 

on activities that happened during the witness’s 

employment.15 The Fourth Circuit emphasized 

a “need to know” rationale for the privilege, 

explaining that the “privilege ‘rests on the need 

for the advocate and counselor to know all 

that relates to the client’s reasons for seeking 

representation if the professional mission is 

to be carried out.’”16 And the Ninth Circuit, 

in applying the privilege to communications 

between a corporation’s lawyer and a former 

employee during an “orientation session” 

before a deposition, explained that “the same 

rationale applies . . . . Former employees, as well 

as current employees, may possess the relevant 

information needed by corporate counsel 

to advise the client with respect to actual or 
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potential difficulties.”17 Meanwhile, the Seventh 

Circuit declined to resolve whether the privilege 

extends to former employees, but it read the 

Fourth Circuit’s and Ninth Circuit’s holdings 

as concluding that “the distinction between 

present and former employees is irrelevant for 

purposes of the attorney-client privilege.”18 The 

Tenth Circuit has not yet addressed the issue.19

The Colorado Court of Appeals agreed 

with Chief Justice Burger’s concurrence in 

Upjohn, explaining that “the attorney-client 

privilege exists not only to protect the giving of 

professional advice to those who can act on it, 

but also the giving of information to the lawyer 

by lower level employees to enable the lawyer 

to give sound and informed advice.”20 The Court 

of Appeals thus held that the privilege applies 

to “communications between counsel and 

former employees of the client which concern 

activities during their period of employment.”21 

The Colorado Supreme Court cited this case 

when it extended the corporation’s privilege 

to its independent contractors,22 but it has 

not explicitly addressed whether the privilege 

broadly applies to former employees. So the 

question remains to be definitively resolved.

Courts Rejecting the Upjohn Concurrence
Other courts disagree with Chief Justice Burger’s 

inclusion of former employees within the priv-

ilege. Even though the rationale for extending 

the privilege to current and former employees 

may be similar, these courts identify different 

underlying principles for the communications 

and thus doubt the basis for extending the privi-

lege. For example, one Illinois court emphasized 

that the “reasoning of Upjohn does not support 

extension of the attorney-client privilege to 

cover post-employment communications with 

former employees” because:

Former employees are not the client. They 

share no identity of interest in the outcome 

of the litigation. Their willingness to provide 

information is unrelated to the directions 

of their former corporate superiors, and 

they have no duty to their former employer 

to provide such information. It is virtually 

impossible to distinguish the position of a 

former employee from any other third party 

who might have pertinent information about 

one or more corporate parties to a lawsuit.23

Likewise rejecting the Upjohn concurrence, 

the Washington Supreme Court declined to 

extend the privilege to any communications 

between a corporation’s attorney and its former 

employees, reasoning that

everything changes when employment ends. 

When the employer-employee relationship 

terminates, this generally terminates the 

agency relationship. As a result, the former 

employee can no longer bind the corporation 

and no longer owes duties of loyalty, obedi-

ence, and confidentiality to the corporation. 

Without an ongoing obligation between the 

former employee and employer that gives 

rise to a principal-agent relationship, a 

former employee is no different from other 

third-party fact witnesses to a lawsuit, who 

may be freely interviewed by either party.24

This reasoning is consistent with the Re-

statement of Agency, which explains that the 

“objective of the organizational privilege is to 

encourage the organization to have its agents 

communicate with its lawyer . . . . Generally, that 

premise implies that persons be agents of the 

organization at the time of communicating.”25

Courts Limiting the Upjohn Concurrence
Many courts have applied Chief Justice Burg-

er’s comment in a limited way, extending the 

attorney-client privilege to some but not all 

communications between a corporation’s 

attorney and its former employees. Illustrating 

this approach, a Connecticut court in Peralta 

v. Cendant Corp. examined whether “counsel 

for an employer can claim a privilege as to its 

attorney’s communications in preparing an 

unrepresented former employee for deposition 

by opposing counsel, and/or such attorney’s 

communications during the deposition about 

her testimony in that deposition.”26

The Peralta court noted that the conditions 

underlying the basis for the privilege with 

current employees do not apply to former 

employees because they have no general duty 

to speak for the company, but it concluded 
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that some communications between counsel 

and a former employee are privileged.27 The 

court explained that communications with a 

former employee about the “underlying facts 

of the case” are privileged.28 But it reasoned 

that communications with a former employee 

regarding information about which she “would 

not have had prior or independent personal 

knowledge” are not “privileged, particularly 

given their potential to influence a witness 

to conform or adjust her testimony to such 

information, consciously or unconsciously.”29 In 

its view, communications about facts developed 

during litigation, such as testimony of other 

witnesses, settlement discussions, impressions 

about the case, or how the former employee is 

handling a deposition are not privileged.30 In 

making this distinction, the court noted that 

“opposing counsel has the right to ask about 

matters that may have affected or changed the 

witness’s testimony.”31 The court concluded:

The distinction drawn by the Court between 

attorney-client privileged and non-priv-

ileged communications with former em-

ployees should not be difficult to apply 

if the essential point is kept in mind: did 

the communication relate to the former 

employee’s conduct and knowledge, or 

communication with defendant’s counsel, 

during his or her employment? If so, such 

communication is protected from disclosure 

by defendant’s attorney-client privilege 

under Upjohn. As to any communication 

between defendant’s counsel and a former 

employee whom counsel does not represent, 

which bear on or otherwise potentially affect 

the witness’s testimony, consciously or 

unconsciously, no attorney-client privilege 

applies.32

Most courts that have considered Peralta 

have found its reasoning persuasive. These 

courts make the same distinction between 

communications with former employees about 

the underlying facts and those about facts 

developed outside the employee’s knowledge, 

concluding the former are privileged.33 While 

these courts have found that communications 

about underlying facts are privileged, they do 

not hold that the underlying facts themselves are 

privileged. Indeed, the privilege only protects 

disclosure of communications, not disclosure 

of the underlying facts.34 Under this approach, 

a former employee may reveal relevant facts 

within her or his knowledge; such facts are not 

protected merely because they were a part of 

a communication with corporate counsel.35 

And unlike current employees, a corporation’s 

lawyer may not instruct a former employee not 

to voluntarily share relevant information with 

another party.36

Other courts disagree with Peralta that the 

privilege protects communications about the 

underlying facts, concluding that because the 

employees in Upjohn spoke to counsel at the 

direction of corporate management, Upjohn 

has no application to former employees who 

maintain no agency relationship with the 

company.37 

Thus, while Peralta provides a well-reasoned 

framework for examining privilege in the for-

mer employee context, it does not provide a 

bright-line rule for what communications are 

privileged. Often, conversations with witnesses 

about the underlying facts involve discussion of 

facts outside of that witness’s recollection. Does 

a conversation about what claims a plaintiff has 

brought against a corporation based on events 

that occurred during the former employee’s 

employment pertain to the underlying facts or 

to facts developed outside of that employee’s 

knowledge? Is a discussion about the legal 

theory of the case a privileged communication 

about an underlying fact protected because it is 

based on what happened while the employee 

worked for the company, or is it an unprivileged 

communication about a fact developed after the 

person’s employment about which the witness 

has no independent knowledge? These are the 

types of questions to consider when assessing 

if the privilege could apply.

A Nuanced Approach
In rejecting an extension of the privilege to any 

communications between a corporation’s attor-

ney and its former employees, the Washington 

Supreme Court highlighted that such a ruling 

“preserves a predictable legal framework.”38 The 

court highlighted that “Upjohn recognized the 

value of predictability when determining the 

applicability of the attorney-client privilege”:

[I]f the purpose of the attorney-client privi-

lege is to be served, the attorney and client 

must be able to predict with some degree of 

certainty whether particular discussions will 

be protected. An uncertain privilege, or one 

which purports to be certain but results in 

widely varying applications by the courts, 

is little better than no privilege at all.39

In reaching its conclusion, the Washington 

Supreme Court found predictability consider-

ations particularly relevant where the question 

concerned

at what point in the employer-employee 

relationship the attorney-client privilege 

ceases to attach. All agree that it cannot 

extend forever and that it cannot encompass 

every communication between corporate 

counsel and former employees. But it is 

difficult to find any principled line of de-

marcation that extends beyond the end of 
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the employment relationship. We conclude 

that the interests served by the privilege 

are sufficiently protected by recognizing 

that communications between corporate 

counsel and employees during the period 

of employment continue to be privileged 

after the agency relationship ends.40

In other words, a rule that communications 

between a corporation’s attorney and its for-

mer employees are never privileged provides 

predictability. But a blanket exclusion of the 

privilege from such communications may 

interfere with a lawyer’s ability to represent 

the client and undermine the purpose of the 

privilege. As the Colorado Supreme Court 

recognized, “the privilege exists to protect not 

only information communicated from attorney 

to client, but also information provided to the 

attorney so that [the attorney] may give sound 

legal advice.”41

In Denver Post Corp. v. University of Colo-

rado, the Colorado Court of Appeals applied 

Upjohn to extend the privilege to “communica-

tions between counsel and former employees 

of the client which concern activities during 

their period of employment.”42 In reaching this 

conclusion, Denver Post highlighted Upjohn’s 

reasoning that “the attorney-client privilege ex-

ists not only to protect the giving of professional 

advice to those who can act on it, but also the 

giving of information to the lawyer by lower 

level employees to enable the lawyer to give 

sound and informed advice.”43 The Colorado 

Supreme Court cited Denver Post’s “holding 

that communications between . . . counsel and 

former employees . . . concerning activities 

during their period of employment may be 

protected by the attorney-client privilege . . .” 

in its conclusion that the privilege extended 

to communications between a corporation’s 

counsel and independent contractors.44 But the 

decision simply cites Denver Post; it does not 

affirm, approve, assess, or doubt the holding.45

The decisions blanketly rejecting application 

of the privilege to communications with former 

employees rely, in part, on former employees 

having “no duty to their former employer to 

provide such information.”46 But there are 

situations where a corporation may be able to 

compel a former employee to provide informa-

tion to the employer. For example, if a former 

employee agreed to a cooperation clause that 

extends past the employment, there would 

be a contractual basis for the corporation to 

direct the former employee to speak with the 

corporation’s lawyer. Assuming a cooperation 

clause exists, a communication between a 

corporation’s lawyer and its former employee 

would meet the four factors the Upjohn Court 

examined, including speaking at the direction 

of corporate superiors.

Further, for the privilege to apply, the com-

munication must occur “in circumstances 

giving rise to a reasonable expectation that the 

statements will be treated as confidential.”47 So 

when it extended the privilege to communica-

tions between an attorney for the Department 

of Corrections and a representative from a 

construction company the department hired 

to build a prison, the Colorado Supreme Court 

emphasized that an “entity seeking to apply 

the privilege in the independent contractor 

context must show that the communication was 

treated as confidential and only disseminated 

to those persons with a specific need to know 

its contents.”48

Thus, while a current employee may be 

bound by a confidentiality policy or agreement 

and a violation of the policy may be grounds for 

discipline or termination, a former employee 

may not owe any fiduciary or contractual 

duty of confidentiality to the employer since 

the same considerations no longer remain. 

Accordingly, if there are no consequences for 

failing to keep the communication confidential, 

a lawyer should not reasonably expect every 

former employee to keep the communication 

confidential. 

Finally, as required in the independent 

contractor context, for the privilege to attach to 

a communication with a former employee, there 

should be a “significant relationship not only to 

the [former employer] but also to the transaction 

that is the subject of the [former employer’s] 

need for legal services.”49 To illustrate, interviews 

with current employees—even those with no 

significant relationship to the circumstances 

at issue—may be privileged if they are part of 

due diligence or used to develop background 

information or evaluate the credibility of other 

witnesses. These same considerations generally 

do not apply to communications with former 

employees. When a former employee has 

no duty to speak to the attorney, no duty to 

keep the communication confidential, or no 

significant relationship to the events prompting 

the lawyer to speak to the former employee, 

the privilege likely would not attach to those 

communications.
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NOTES

1. This article uses “corporation” to include all types of organizations, such as corporations, LLCs, 
and the like. See Colo. RPC 1.13. It assumes the corporate attorney represents only the corporation 
and has not formed a separate attorney-client relationship with the current or former employee. 
See Colo. Bar Ass’n. Ethics Comm. Formal Ethics Op. 120, Representing an Organization as a Party 
in a Dispute, at 1 (May 2008) (“Although the organization acts through its authorized constituents 
such as stockholders, directors, officers, agents, and employees, the lawyer representing the 
organization does not automatically represent these individual constituents merely by virtue of 
representing the organization.”). 
2. In this article, “current” and “former” refer to the employee’s status at the time of the communi-
cation with the corporation’s attorney. A privilege that applies to a communication with a current 
employee does not disappear when the employee leaves the company and becomes a former 
employee. 
3. Upjohn Co. v. United States, 449 U.S. 383, 394 (1981).
4. Id. at 392.
5. Id. at 391.
6. Applying Upjohn, the Colorado Supreme Court has explained that “the attorney-client privilege 
exists to protect not only the giving of professional advice to those who can act on it, but also 
the giving of information to the lawyer to enable him to give sound and informed advice.” Nat’l 
Farmers Union Prop. & Cas. Co. v. Dist. Ct. For City & Cty. of Denver, 718 P.2d 1044, 1049 (Colo. 
1986) (citing Upjohn, 449 U.S. at 390–91).
7. All. Const. Sols., Inc. v. Dep’t of Corr., 54 P.3d 861, 869 (Colo. 2002).
8. Nat’l Farmers Union, 718 P.2d at 1049 (citing Upjohn, 449 U.S. at 394–95).
9. See Sandra T.E. v. S. Berwyn Sch. Dist. 100, 600 F.3d 612, 620 (7th Cir. 2010) (“[T]he conduct of 
[employer’s] attorneys during the investigation [including an Upjohn warning] confirms that they 
were acting in their capacity as attorneys.”).

Privilege and Ethics
This article focuses on the privilege between a 

corporation’s attorney and its employees (an 

issue of law), but the attorney should also con-

sider the duty to maintain client confidentiality 

(a rule of ethics). Privilege and confidentiality 

are related, but the ethical rule on confiden-

tiality is broader than the duty to preserve 

privileged communications—it applies “not 

only to matters communicated in confidence 

by the client but also to all information relating 

to the representation, whatever its source.”50 

As codified in Colorado,51 attorney-client 

privilege bars the examination of an attorney 

“without the consent of his client as to any 

communication made by the client to him or his 

advice given thereon in the course of professional 

employment.”52 The statutory privilege is a shield 

intended to protect the client, not the attorney.53 

A lawyer may have a fiduciary duty to the client 

not to disclose privileged information, but that 

is not the source of the lawyer’s ethical duty of 

confidentiality. Rather, that duty arises from 

Colo. RPC 1.6(a), which imposes a broad duty 

on a lawyer to keep confidential “information 

relating to the representation of a client unless 

the client gives informed consent, the disclosure 

is impliedly authorized in order to carry out the 

representation, or the disclosure is permitted 

by paragraph (b).”54 And Colo. RPC 1.9(c)(2) 

extends this duty to information related to the 

representation of former clients. 

Colorado’s Rules of Professional Conduct 

impose a broader duty of confidentiality than 

simply protecting privileged communications. 

As Rule 1.6, Comment [3]  notes:

The principle of client-lawyer confiden-

tiality is given effect by related bodies 

of law: the attorney-client privilege, the 

work-product doctrine and the rule of 

confidentiality established in professional 

ethics. The attorney-client privilege and 

work-product doctrine apply in judicial and 

other proceedings in which a lawyer may be 

called as a witness or otherwise required 

to produce evidence concerning a client. 

The rule of client-lawyer confidentiality 

applies in situations other than those where 

evidence is sought from the lawyer through 

compulsion of law. The confidentiality rule, 

for example, applies not only to matters 

communicated in confidence by the client 

but also to all information relating to the 

representation, whatever its source. A lawyer 

may not disclose such information except 

as authorized or required by the Rules of 

Professional Conduct or other law.

Thus, confidentiality covers a broader range 

of considerations than the narrower attorney-cli-

ent privilege. But this duty of confidentiality 

does not depend on whether information is 

privileged. Privileged or not, an attorney must 

keep confidential any “information relating to 

the representation of a client.”55 

Conclusion
Jurisdictions are split on whether attorney-client 

privilege attaches to communications between a 

corporation’s attorney and its former employees. 

Colorado seems to align with jurisdictions that 

extend privilege to former employees. But the 

Colorado Supreme Court has not addressed 

the issue in depth, so the question is unsettled. 

A blanket rule that the privilege does or does 

not apply to former employees in the same 

way it applies to current employees does not 

recognize the differences in the corporation’s 

ability to dictate cooperation with its counsel. 

Nor does it account for specific factual scenarios 

where extension of the privilege may or may 

not be appropriate. Accordingly, corporate 

attorneys wishing to interview former employees  

should consider the nuanced approach taken 

by courts in other states. Regardless of whether 

the privilege applies, attorneys should also 

consider the  broad ethical duty to protect the 

confidentiality of information relating to the 

representation and should keep in mind that 

the privilege is narrower than the ethical duty 

of confidentiality. 
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10. See In re Grand Jury Subpoena: Under 
Seal, 415 F.3d 334, 340 (4th Cir. 2005) (even 
“watered-down,” Upjohn warning sufficient 
to disclaim any attorney-client relationship 
between employer’s lawyer and employees).
11. Upjohn, 449 U.S. at 402 (Burger, C.J., 
concurring).
12. Id. at 403 (Burger, C.J., concurring) (empha-
sis added).
13. Id. at 394 n.3.
14. Id. at 397 n.6.
15. In re Allen, 106 F.3d 582, 606 (4th Cir. 1997).
16. Id. (quoting Trammel v. United States, 445 
U.S. 40, 51 (1980)).
17. In re Coordinated Pretrial Proc. in Petroleum 
Prod. Antitrust Litig., 658 F.2d 1355, 1361 n.7 
(9th Cir. 1981).
18. Sandra T.E., 600 F.3d at 621 n.4.
19. However, Colorado’s federal district court 
has. The judge noted the lack of Tenth Circuit 
authority on the issue and decided to apply 
the case law extending the privilege to former 
employees: “While the Court has not found a 
Tenth Circuit case discussing whether com-
munications involving former employees of a 
corporation can be protected by attorney-client 
privilege, other circuits to address the question 
have ‘concluded that the distinction between 
present and former employees is irrelevant 
for purposes of the attorney-client privilege.’” 
Collardey v. All. for Sustainable Energy, LLC, 
406 F.Supp.3d 977, 981 n.3 (D.Colo. 2019) 
(citations omitted).
20. Denver Post Corp. v. Univ. of Colo., 739 P.2d 
874, 880 (Colo.App. 1987).
21. Id.
22. All. Const., 54 P.3d at 866–67.
23. Clark Equip. Co. v. Lift Parts Mfg. Co., 1985 
WL 2917 at *5 (N.D.Ill. Oct. 1, 1985) (mem).
24. Newman v. Highland Sch. Dist. No. 203, 
381 P.3d 1188, 1192–93 (Wash. 2016) (citing 
Restatement (Third) Of Agency § 8.11 (Am. Law 
Inst. 2006)).
25. Restatement (Third) of the Law Governing 
Lawyers § 73 cmt. e (Am. Law Inst. 2000).
26. Peralta v. Cendant Corp., 190 F.R.D. 38, 40 
(D.Conn. 1999).
27. Id. at 41.
28. Id. 
29. Id. 
30. Id. 
31. Id. 
32. Id. at 41–42.
33. See Winthrop Res. Corp. v. Commscope, Inc. 
of N.C.,  No. 5:11-CV-172, 2014 WL 5810457 at 
*3 (W.D.N.C. Nov. 7, 2014) (“[T]he Peralta case 
governs the current discovery dispute.”); Gioe 
v. AT & T Inc., No. CV 09-4545 LDW AKT, 2010 
WL 3780701 at *2 (E.D.N.Y. Sept. 20, 2010).
34. Upjohn, 449 U.S. at 395; Gordon v. Boyles, 9 
P.3d 1106, 1123 (Colo. 2000).
35. See generally Upjohn, 449 U.S. 383; Gordon, 
9 P.3d 1106.
36. Colo. RPC 3.4(f).
37. E.g., Infosystems, Inc. v. Ceridian Corp., 197 

F.R.D. 303, 306 (E.D.Mich. 2000) (“[C]ounsel’s 
communications with a former employee of the 
client corporation generally should be treated 
no differently from communications with any 
other third-party fact witness.”).
38. Newman, 381 P.3d at 1193.
39. Id. (quoting Upjohn, 449 U.S. at 393).
40. Id. at 1193–94.
41. All. Const., 54 P.3d at 868.
42. Denver Post Corp., 739 P.2d at 880.
43. Id. at 880.
44. All. Const., 54 P.3d at 866.
45. See generally id.
46. Clark Equip., 1985 WL 2917 at *5.
47. Gordon, 9 P.3d at 1123 (quoting Lanari v. 
People, 827 P.2d 495, 499 (Colo. 1992)); cf. All. 
Const., 54 P.3d at 870 (highlighting the need to 
establish that the parties treated the communi-
cation as confidential).
48. All. Const., 54 P.3d at 870.
49. Id. at 862–63, 869.
50. Colo. RPC 1.6(b), cmt. [3].
51. The privilege originated in common law, 
but it is codified in almost all jurisdictions. See 
Losavio v. Dist. Court, 533 P.2d 32, 34 (Colo. 

1975) (citations omitted).
52. CRS § 13-90-107(1)(b).
53. See, e.g., Mauro v. Tracy, 380 P.2d 570, 
571–72 (Colo. 1963), cited with approval in Peo-
ple v. Silvola, 547 P.2d 1283, 1288 (Colo. 1976).
54. Colo. RPC 1.6(b) lists eight circumstances 
in which a lawyer is allowed but not required to 
disclose information relating to the represen-
tation, even if the client objects to disclosure 
(e.g., to prevent reasonably certain death or 
substantial bodily harm). 
55. Colo. RPC 1.6(a). See also Colo. RPC 1.6(c) 
and cmts. [4] and [18].
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Remembering Dale Harris
BY  G A L E  M I L L E R ,  A L A N  L OE B ,  A N D  N E I L  PE C K

E
xtraordinary lawyer, professional 

and community leader, mentor, role 

model, and friend. These superla-

tives perfectly describe Dale Harris. 

All three of us were partners with Dale and 

were lucky enough to have worked with him 

on numerous cases and matters over more 

than three decades. We will never forget his 

warmth, wisdom, sense of humor, compassion, 

thoughtfulness, and decency. 

A Life’s Story
Let’s first look at the facts, then we’ll turn to 

his personal qualities that we value so greatly. 

When asked where he came from, Dale would 

respond in his best Southern Illinois drawl, “I 

was born in Crab Orchard, Illinois.” He grew 

up in nearby Marion, where he met Toni, the 

love of his life. He spent his undergraduate 

years at the University of Colorado, initially on 

a basketball scholarship, and then an academic 

scholarship. Upon graduation, Dale and Toni 

married and headed off to Cambridge, where 

he attended Harvard Law School.

After graduation in 1962, they moved to 

Denver, and Dale started work at Lewis, Grant & 

Davis (now Davis Graham & Stubbs). Mentored 

by Donald Stubbs, Dale embarked on a brilliant 

60-year practice, encompassing antitrust and 

other complex commercial litigation, trials, and 

appeals. He was nationally recognized as a highly 

experienced and effective antitrust lawyer and 

was a fellow in the American College of Trial 

Lawyers. As a natural leader, he became the 

youngest managing partner in the history of 

Davis Graham & Stubbs up to that time, while 

maintaining a busy practice. In more recent 

years, as a member of the American Arbitration 

Association’s National Roster of Arbitrators 

and Mediators, Dale handled more than 50 

commercial arbitrations and was preparing for 

an arbitration hearing scheduled to begin the 

week after he died.1

Principled Leader
Dale’s leadership in the profession was recog-

nized early in his career, through election as 

president of the Denver Law Club (from which he 

later received its Lifetime Achievement Award) 

and of the Colorado Association of Corporate 

Counsel, which he and author Neil Peck founded. 

Dale served as president of both the Colorado 

and Denver Bar Associations and received the 

Award of Merit from both associations, their 

highest awards for service to the legal profession. 

But the list of his leadership within the bar is 

much longer, including service as state chair 

of the Fellows of the American Bar Foundation 

and of the US Supreme Court Historical Society; 

on the boards of the Legal Aid Foundation, the 

Colorado Judicial Institute, and the Colorado 

Trust Account Foundation; and as a member 

of the Colorado Chief Justice’s Commission on 

the Legal Profession and the Colorado Supreme 

Court’s Judicial Advisory Council.

Dale’s leadership was felt throughout the 

broader community. As a passionate advocate 

for numerous charities, he chaired the boards 

of directors of Mile High United Way, the Rocky 

Mountain Chapter of the Arthritis Foundation, 

and QuaLife Wellness Community. The Rocky 

Mountain Chapter of the Arthritis Foundation 

honored him with its Carl Williams Award 

(awarded to an attorney who has provided ex-

ceptional community service to the Foundation) 

and the Ruth Vincent Cunningham Award (the 

Foundation’s highest award in recognition of 

long-time service). 
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Zealous Advocate
As extraordinary as these achievements are, 

the person himself was even more remarkable. 

Dale displayed intense dedication, passion, 

and loyalty when representing his clients, who 

included Gulf Oil, US West, Goodyear, and the 

American Water Works Association, among 

many others. He carefully listened to clients, 

thoroughly analyzed their issues, and through 

his calmness, brilliance, expertise, and wisdom, 

provided insightful and reassuring counsel. Dale 

was a worrier. He worried about every aspect 

and detail of a case and worked long hours, with 

much lost sleep and countless skipped meals, 

to resolve those worries. For example, he once 

lost 30 pounds preparing for, conducting, and 

winning a lengthy jury trial in a highly complex, 

difficult case.

Consummate Professional 
In addition to his prodigious contributions to 

the legal profession and the community, Dale 

had a huge impact on the lawyers with whom 

he worked. He was instrumental in recruiting 

author Alan Loeb to Davis Graham & Stubbs 

right out of law school. He mentored two of us 

(Alan and Gale Miller), as well as a great many 

other lawyers, throughout our careers. Dale 

was a consummate professional in every sense 

of the word. His patience, professionalism, 

calmness, work ethic, decency, and written and 

oral advocacy not only taught us to be better 

lawyers but inspired us to be better people. 

Dale’s first love was for Toni and their family, 

but he also loved his firm and demonstrated 

empathy for and decency toward his partners, 

other firm lawyers, and the non-legal staff. As 

Chris Richardson, another of Dale’s partners, 

said, “Dale made us all better lawyers and better 

people simply by being Dale.”

Words of Tribute
We contacted several people who worked with 

Dale in the community, and they shared the 

following thoughts about his leadership and 

personal qualities. 

Chuck Turner, Former Executive Director,
Colorado and Denver Bar Associations: 
“I can’t think that all the accolades really do him 

justice: one would have had to spend some time 

with Dale to truly appreciate his wisdom and 

probity. Yes, the word ‘probity’ came to me as 

I was thinking about Dale, and I looked it up to 

make sure I had the right word. Probity means 

‘the quality of having strong moral principles; 

honesty and decency.’ Sound about right for 

Dale? I certainly think so. 

“I recall his ability, as president of the Colo-

rado and Denver Bar Associations, to work with 

disparate factions, agendas, and personalities 

without being either dictatorial or wishy-washy. 

Allowing those factions to be respectfully heard 

made him a true ‘mediator’ who was trusted 

and admired. We had a contentious issue 

during his presidency surrounding the concept 

of multi-disciplinary practice—allowing CPAs 

and others to practice alongside law partners 

on an equal ownership footing. Dale presided 

over those discussions masterfully to reach 

reasonable compromises. He was asked to 

testify at an American Bar Association meeting 

on those issues and was universally praised for 

his thoughtful and useful suggestions. 

“But he was not just an academic star and 

gifted lawyer leader, as his loyalty and unwav-

ering support—in the face of clear evidence of 

ineptness—of the Rockies demonstrates. Just an 

all-round prince of a man. I will miss him a lot.”

John Asher, Executive Director,
Colorado Legal Services: 
“Dale was not only an exceptional lawyer—a 

lawyer’s lawyer—he was also thoroughly prin-

cipled and dedicated to public service. I had 

2

1

1  Dale and Chuck Turner collaborate at the 
CBA offices. 
2  Dale giving remarks at a 1987 dinner 
honoring Clyde Martz.
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NOTE

1. Harris passed away on January 16, 2022. 
Donations in his memory may be made to the 
University of Colorado Anschutz Cancer Center 
General Research Fund (giving.cu.edu/fund/
cancercenter-general-research-fund), the Arthritis 
Foundation (arthritis.org/donate), or the Mile 
High United Way (unitedwaydenver.org/give). 
His obituary was printed in the March issue of 
Colorado Lawyer.

the privilege of working closely with Dale, as 

managing partner of his law firm and in a variety 

of his numerous public service positions serving 

the Denver and Colorado communities, the 

legal profession, and the cause of fairness and 

access to justice for those in need. 

“As president of the Denver and Colorado 

Bar Associations and during his six years on the 

Board of Trustees of the Legal Aid Foundation 

of Colorado and his six years as a member of 

COLTAF’s Board of Directors, he was a strong 

and consistent supporter of utmost profes-

sionalism, civility, compassion, and equity. He 

supported legal services to the indigent and 

the most marginalized, solely because it was 

the responsibility of lawyers and was simply 

the right thing to do. 

“Dale gave generously of his resources, 

especially to legal aid, Mile High United Way, 

and other causes, but more important he gave of 

his time and extraordinary skills, good judgment, 

always helpful common sense and decency, and 

his wit and wisdom. He had extraordinary ability 

and legal acumen, but it was always tempered 

by his humility, calm approach to problem 

solving, and search for common ground. It was 

his calm approach to difficult and challenging 

issues that always face us in legal aid and his 

warmth, accessibility, and decency that I will 

miss the most. Our lives will simply not be as 

rich without Dale being among us, although I 

hope his wisdom and decency will stay with 

me and all of us forever.”

Laura Rosseisen, Former President and CEO,
Arthritis Foundation, Rocky Mountain 
Chapter: 
Laura worked closely with Dale on many issues 

over the years and felt close to him personally 

and professionally. She emphasized that Dale 

was always gracious and generous with his time. 

As an example of his leadership skills, Laura 

described one critical matter she worked on 

with him when the Foundation went through 

a significant merger with other arthritis foun-

dations all over the western part of the country. 

This was a very difficult, complex, and sometimes 

contentious transaction that involved entities 

with different needs and fundraising ideas. Dale 

headed up the deal calmly and with dedication, 

and he made sure everyone felt represented 

and had their specific needs heard. She said he 

showed true leadership and earned everyone’s 

respect and appreciation.

Laura summed up, “Dale was a gentle-

man—one of the finest I knew. He was kind 

and caring, had a great sense of humor, and 

was fully present with friends, colleagues, and 

acquaintances. He had a sharp and insightful 

mind and an exceptionally generous spirit. 

Dale was also very proud, and protective of, 

his family. His abiding love for his family was 

evident when he shared stories of their struggles 

and successes and the simple joys in daily living.

“I will miss our shared passion for Colo-

rado’s sports teams—the Rockies (whose lack 

of success in recent years annoyed him), the 

Broncos (whose ownership drama he was 

sure contributed to their recent decline), the 

Nuggets, and the Avs—whose success in recent 

years brought great joy!

“Dale was a friend and mentor—I will miss 

him very much.”

Julie Butscher, Board Chair, Arthritis 
Foundation, Rocky Mountain Chapter: 
“Dale was always such a gentleman and calm-

ing presence. When you spoke with Dale, he 

always made you feel like the most important 

person in the room. He was one of the most 

giving individuals that we know. His dedication 

and love for the Arthritis Foundation community 

will never be forgotten. He will be greatly missed 

by all who knew him.”

Paul Franke, Past Board of Trustees Chair,
Mile High United Way: 
“I worked with Dale both professionally and 

while at Mile High United Way. He was chair 

of the MHUW Board of Trustees at a time 

when the organization was dealing with some 

evolutionary issues. Dale had the unique ability 

to be a very strong leader, yet he was genuinely 

loved by all who were involved. He was incredibly 

smart and insightful but would always give 

individuals the opportunity to offer thoughts 

and opinions—before they ultimately came 

around to Dale’s approach. 

“We talk a lot about empathy these days, 

and I think that may have been Dale’s most 

distinguishing attribute: he genuinely cared 

about the organizations and the people that 

were in those organizations or impacted by 

those organizations. This was particularly true 

at Mile High United Way. At a time that required 

strong leadership and difficult decisions, Dale 

Harris was the perfect chair: he was that strong 

leader, made the difficult decisions, but did so 

with a deep understanding and care for the folks 

involved. It was an honor to have known him.”

***

As for the three of us, we will greatly miss 

Dale—having lunch with him even long after 

each of us left the firm, sharing stories about 

our families and cases, and commiserating over 

(and sometimes celebrating) the Rockies and 

Broncos. We consider ourselves very lucky to 

have been his friends. 

Colorado sports buff.
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email advertising@cobar.org for information about display advertising in Colorado Lawyer.

Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 3

March  February 1

April  March 1

May  April 1

June  May 2

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 3

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

 ■ Design services are available for an 

additional fee.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact Melissa Higham 

at mhigham@cobar.org.

Questions?
Contact Melissa Higham at mhigham@cobar.

org.
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JOHN SEEBOHM
ESTATE AND BUSINESS PLANNING, 
ESTATE ADMINISTRATION, AND 
PROBATE LITIGATION LAW

AMANDA HUSTON
BUSINESS AND
REAL ESTATE LAW

STEVEN MULLIGAN
BUSINESS, BANKRUPTCY, 
COMMERCIAL, AND 
CONSTRUCTION LAW

DENVER | FORT COLLINS | GREELEY | WWW.CP2LAW.COM

PLEASE WELCOME OUR
NEW PARTNERS TO THE FIRM.

18 S. Wilcox, Suite 200  |  Castle Rock, CO 80104
303-688-3045  |  ffcolorado.com

WE ARE PLEASED TO ANNOUNCE THAT 

Matthew S. Patton has become a partner of the 

law firm effective January 1, 2022.
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Family Law, Civil & Business Litigation

10375 Park Meadows Dr. Suite 520  |  Lone Tree, CO  |  303.858.8090  | gri�thslawpc.com

Civil & Business Litigation

Protecting

Joseph M. Maher
Shareholder

Please join us in  congratulating Joseph 
M. Maher on becoming Gri�ths Law’s 
newest Shareholder. Joe has over a 
decade of experience and has been  
committed to the growth of the firm 
since joining in 2019. We are excited to 
welcome this outstanding professional 

to our leadership group.

We are thrilled to announce the promotion of Peter B.
Goldstein to Partner of The Harris Law Firm! Peter is

an outstanding trial lawyer, a leader in our profession,
and a true mentor and friend to so many.

 
Please join us in congratulating Peter on his

outstanding contributions and continued success!

Main Office: Denver / Other Locations: Boulder • CO Springs • Englewood • harrisfamilylaw.com • 303-515-5000
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10375 Park Meadows Dr. Suite 520 
Lone Tree, CO  |  303.858.8090  | gri�thslawpc.com

Civil & Business Litigation

Gri�ths Law (formerly Gutterman 
Gri�ths) congratulates co-founder, 
Sheila Gutterman, JD, MA on her retire-
ment. Sheila’s contributions to family 
law and to our community are legend-
ary. Her recognitions include the 
Denver Bar Association Award of Merit 
(the highest honor given by the Denver 
Bar), Athena Award for outstanding 
female leadership by the Colorado 
Women’s Chamber of Commerce, and 
Outstanding Woman in Business by the 
Denver Business journal. Throughout 
her career, Sheila advocated for and 
helped establish in and out-of-court 
solutions for families experiencing 
break ups. While being the “Mother of 
Collaborative law” in Colorado and 
helping to encourage mediation as a 
dispute resolution process, she has also 
worked diligently through the Colorado 
Judicial Institute to help assure an    
outstanding, independent, and merit 
based judicial system. We thank her for 
her wisdom, mentorship, innovation, 
and compassion and wish her success 

in future years.

Happy retirement 
after 34 years!

Family Law, Civil & Business Litigation

Sheila Gutterman
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The shareholders of Trout Raley 
are proud to announce 
     Michael Kopp 
has been elected a shareholder  
in the firm practicing water law.  

Michael’s practice includes compact 
litigation, Water court adjudication 
and related real property matters.  

 
 

mkopp@troutlaw.com 
1120 Lincoln St. Suite 1600 

Denver, Colorado 80203  
P:303-861-1963 F:303-832-4465 

www.troutlaw.com 

proudly

announces that

Laura Fuller       

has been named an 

Officer of the firm

600 17th Street, Ste 600N
Denver, Colorado 80202 

(303) 296 -2828

www.whiteandsteele.com

Buechler Law Office announces 
that Senior Associate 

Jonathan Dickey has left the firm.

We wish him great success 
in his new endeavors.

999 18th Street, Suite 1230-S
Denver, Colorado 80202 | 720-381-0045
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The CBA Ethics Hotline is a free resource for attorneys who 
need immediate assistance with an ethical dilemma or 
question. Inquiries are handled by individual members of 
the CBA Ethics Committee. Attorneys can expect to briefly 
discuss an ethical issue with a hotline volunteer and are 
asked to do their own research before calling the hotline.

A Service for Attorneys

To contact a hotline volunteer,
please call the CBA offices at 303-860-1115.

CBA ETHICS HOTLINE

Bill Eikenberry

Focusing on Construction Project
Payment, Lien and Defect Cases, Real
Estate Seller Disclosure Litigation and

Commercial Collection

JonesKeller.com

WE ARE PLEASED TO ANNOUNCE THAT

1675 Broadway I 26th Floor I Denver, CO 80202 I 303-573-1610

HAS BECOME A SHAREHOLDER OF THE FIRM

BEIKENBERRY@JONESKELLER.COM

JAVIER HERES

Focusing on Commercial Defense,
Securities and Employment Matters

JonesKeller.com

 WELCOMING

1675 Broadway I 26th Floor I Denver, CO 80202 I 303-573-1600

JHERES@JONESKELLER.COM

AS A LITIGATION ASSOCIATE

Tomazin Law Group, LLP 
is pleased to announce 
Henry Miniter has 
joined the firm.

4643 South Ulster Street, Suite 1200
Denver, CO 80237 | 303-529-1152

thedenverinjurylawfirm.com
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Park Hyatt Beaver Creek Resort & Spa 
Beaver Creek, CO 
Join us in-person or online

www.cle.cobar.org  •  (303) 860-0608  

Register at cle.cobar.org 
or call (303) 860-0608

42nd Annual

Estate Planning 
Retreat

Co-sponsored by the Colorado Bar Association Trust & Estate Section

June 16 -18, 2022

Get the latest practice updates, explore and analyze industry challenges,  
and connect with your colleagues

Address the state of practice today:  
Navigating Stress & Vicarious Trauma Exposure –  
Resiliency Strategies for 2022 and Beyond,  
and How I Learned to Stop Worrying and Embrace COVID

Enjoy welcome dinner, wine tasting, and plenty of time to enjoy Beaver Creek
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Colorado Supreme Court 
Colorado Judicial Ethics 
Advisory Board (CJEAB)

C.J.E.A.B. Advisory Opinion 2022-01
(Finalized and effective 

March 25, 2022)

Background
In C.J.E.A.B. Advisory Opinion 2020-02, the 

CJEAB interpreted Rule 2.12(A) of the Code of 

Judicial Conduct (“Code”) and addressed what 

limits a judge should impose on law clerks and 

externs who desire to participate in marches 

and rallies or to use social media to make public 

posts to protest police misconduct, condemn 

racism, or express general support for justice 

reform. Because the former version of Rule 

2.12(A) required judges to ensure their staff 

acted in a manner “consistent with the judge’s 

[own] obligations under the Code,” the CJEAB 

first had to consider whether a judge could 

participate or engage in such activities before 

determining whether staff under their control 

could participate. Though beyond the scope 

of the question posed, the CJEAB determined 

that judges should refrain from participating in 

activities that could be considered political or 

could call into question a judge’s impartiality. 

The opinion concluded that even though law 

clerks and externs were not subject to the Code, 

as supervisors, judges remained responsible 

for ensuring that their staff and others subject 

to their direction acted in a manner consistent 

with the Code. 

After Rule 2.12(A) was amended, the CJEAB 

withdrew Advisory Opinion 2020-02 and 

replaced it with Advisory Opinion 2021-03. 

Under the revised rule, judges had to ensure 

that those under the judge’s direction and 

control acted in a manner consistent with 

the judge’s obligations under the Code only 

while performing “their official duties or in the 

presence of the judge.” Advisory Opinion 2021-

03 discussed a judge’s narrowed supervisory 

obligation over staff based on the changes 

to Rule 2.12(A); it did not discuss judicial 

participation at public events because the 

issue was not within the purview of the rule 

change, nor was the question before the CJEAB. 

The requesting judge has asked the CJEAB to 

revisit the portion in Advisory Opinion 2020-02 

discussing judicial participation in rallies and 

marches. Specifically, the judge asks whether 

judges may participate in or attend PrideFest or 

other LGBTQ+ pride festivals without violating 

the Code. Before becoming a judicial officer, 

the judge (and the judge’s family) regularly 

attended and participated in LGBTQ+ pride 

festivals and parades, including marching in 

the Denver PrideFest parade as a member of 

the Colorado LGBT Bar Association.

Although Advisory Opinion 2020-02 has 

been withdrawn, the requesting judge points 

out that it cautioned judges not to participate 

in politically driven protests, marches, or rallies 

or to post political comments on social media, 

in part, because such actions were divisive. 

Observing that although PrideFest and other 

similar events like Cinco de Mayo, the Marade, 

and Juneteenth festivities are non-partisan and 

apolitical in nature, because LGBTQ+ issues 
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may be considered divisive in the same way 

that immigrant rights or racial equality issues 

may be considered divisive, the requesting 

judge asks if judicial officers are prohibited 

from participating in a community activity 

like PrideFest if the judge does not reveal that 

they1 are a judicial officer while participating 

in the activity.

Issues Presented
1. Whether a judge may attend the Denver 

PrideFest festival or other similar LGBTQ+-re-

lated festivals without violating the Code.

2. Whether a judge may attend and watch the 

Denver PrideFest parade or other similar 

LGBTQ+-related parades without violating 

the Code.

3. Whether a judge may march in the Denver 

PrideFest parade in a non-political manner 

with a bar association, such as the Colorado 

LGBT Bar Association. 

Summary
1. A judge may attend the Denver PrideFest 

festival and other similar festivals without 

violating the Code, subject to the qualifica-

tions mentioned below. 

2. A judge may attend and watch the Denver 

PrideFest parade and other similar parades 

without violating the Code. 

3. A judge may march in the Denver PrideFest 

parade and other similar parades with a bar 

association, such as the Colorado LGBT Bar 

Association, subject to the qualifications 

mentioned below. 

Applicable Provisions of the Code
Rule 1.2 provides that “[a] judge shall act at 

all times in a manner that promotes public 

confidence in the independence, integrity, 

and impartiality of the judiciary, and shall 

avoid impropriety and the appearance of 

impropriety.” 

Rule 1.3 prohibits a judge from abusing 

“the prestige of judicial office to advance the 

personal or economic interests of the judge or 

others or allow[ing] others to do so.”

Canon 3 requires a judge to conduct per-

sonal and extrajudicial activities in a way 

that minimizes the risk of conflict with the 

obligations of judicial office. Rule 3.1 governs 

extrajudicial activities in general and clarifies 

that “[a] judge may engage in extrajudicial 

activities, except as prohibited by law or this 

Code,” but when engaging in such extrajudicial 

activities, a judge shall not 

A. participate in activities that will inter-

fere with the proper performance of the 

judge’s judicial duties;

B. participate in activities that will lead to 

frequent disqualification of the judge;

C. participate in activities that would appear 

to a reasonable person to undermine 

the judge’s independence, integrity, or 

impartiality;

D. engage in conduct that would appear 

to a reasonable person to be coercive;

E. make use of court premises, staff, sta-

tionery, equipment, or other resources, 

except for incidental use for activities 

that concern the law, the legal system, or 

the administration of justice, or unless 

such additional use is permitted by law.

The commentary to Rule 3.1 further explains 

that “[t]o the extent that . . . judicial indepen-

dence and impartiality are not compromised, 

judges are encouraged to engage in appropriate 

extrajudicial activities.” Id. cmt. [1]. The rationale 

is that “[p]articipation in both law-related and 

other extrajudicial activities helps integrate 

judges into their communities and furthers 

public understanding of and respect for courts 

and the judicial system.” C.J.C. Rule 3.1, cmt. [2].

Analysis
A. When Judicial Participation Will Per Se 
Violate or Is Likely to Violate the Code 
Based on the applicable Code provisions, a 

judge should not participate in a public event if 

1. participation will cause or likely cause 

a violation of the law, for example, by 

violating a curfew; 

2. participation will undermine the con-

fidence of the judiciary or give the ap-

pearance of impartiality or impropriety; 

3. participation would create the appear-

ance the judge is abusing the prestige 

of judicial office or allowing others to;

4. participation will interfere with the 

performance of judicial duties;

5. the event relates to a case pending or 

impending before the judge, or the event 

relates to an issue likely to come before 

the courts;

6. participation will result in or is likely to 

result in judicial disqualification;

7. the event is sponsored or endorsed by 

an organization that discriminates on 

the basis of race, sex, gender, religion, 

national origin, ethnicity, or sexual 

orientation; or

8. participation creates the appearance the 

judge is endorsing a political candidate 

or political organization.

See C.J.C. Rules 1.1; 1.2; 1.3; 3.1; 3.6; 4.1. 

Other jurisdictions have imposed similar restric-

tions on judges participating in public events 

based on their judicial codes of conduct. See, 

e.g., Cal. Jud. Ethics Comm. Formal Op. 2020-14 

(July 20, 2020) (judges may not participate in 

public demonstrations or rallies that would give 

appearance of impropriety, violate laws, create 

appearance of political endorsement, or create 

the appearance that the judge was abusing 

prestige of judicial office); Ohio Bd. Prof. Cond. 

Adv. Op. 2017-08 (Dec. 8, 2017) (judges may 

not participate in a parade if participation will 

adversely reflect on the judge’s independence, 

integrity, or impartiality, any fundraising will 

occur, any signage will display the judge’s 

name and office, or the judge will appear with 

elected officials); CT. Comm. on Jud. Ethics, Inf. 

Op. 2020-03 (June 5, 2020) (judge should not 

participate in a “Black Lives Matter” rally be-

cause participation would give the appearance 

of impropriety and bias against police, could 

undermine public confidence in the judiciary, 

and judge might be called to preside over a 

police brutality case in the future); NY Comm. 

on Jud. Ethics, Ad. Op. 17-38 (Mar. 16, 2017) 

(judge could not participate in a local rally 

opposing the “Trump Muslim Ban” because 

the issue involved “great public controversy, 

which [wa]s also the subject of litigation”); AZ 

Sup. Ct. Jud. Eth. Ad. Op. 18-06 (Dec. 14, 2018) 

(judge should not participate in “Immigration 

March” because the court frequently decided 

issues concerning immigration and one of 

the organizers frequently appeared in court 

litigation). 
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B. When Judg es May Participate in a 
Public Event 

As the comments to the Code recognize, 

“[c]omplete separation of a judge from extrajudi-

cial activities is neither possible nor wise; a judge 

should not become isolated from the community 

in which the judge lives,” and “[p]articipation 

in both law-related and extrajudicial activities 

helps integrate judges into their communities.” 

C.J.C. Rules 3.1, cmt. [2]; 3.4, cmt. [3]. Thus, 

if participation is not per se prohibited, then 

judges may participate in certain public events 

like festivals, parades, and other celebrations. In 

determining whether participation in a public 

event is appropriate, judges should consider 

the following:

 ■ the official title of the event; 

 ■ the stated mission of the event; 

 ■ the sponsors and organizers of the event;

 ■ the size of the event;

 ■ the history of the event and how the event 

has evolved or has been perceived in 

previous years;

 ■ who is likely to participate at the event; 

 ■ any signs or banners likely to be associated 

with the event;

 ■ whether the event has a fundraising 

aspect; 

 ■ the marketing and promotional materials 

associated with the event; 

 ■ at what level the judge intends to par-

ticipate at the event, for example, as an 

observer watching a parade or as a person 

marching in the parade; and 

 ■ the risk that the event might depart from 

its original mission and turn political or 

violent. 

See, e.g., Cal. Jud. Ethics Comm. Formal 

Op. 2020-14; see also Ind. Jud. Ethics. Ad. Op. 

#1-20 (Jan. 1, 2020) (setting forth criteria that 

judges should consider before participating in 

a parade or rally).  

In addition to the factors above, there are 

other issues that judges must always consider. 

First, judges “should expect to be the subject 

of public scrutiny that might be viewed as 

burdensome if applied to other citizens, and 

accept the restrictions imposed by the Code.” 

C.J.C. Rule 1.2; cmt. [2]. To that end, when 

engaging in such an event, judges should not 

identify as judicial officers but should still 

assume that their identity will likely be known 

and, as California’s Committee on Judicial 

Ethics recognized, that their “participation 

will be scrutinized, publicized, and depicted in 

reports of a demonstration or rally, including 

in press coverage or on social media.” CJEO 

Formal Op. 2020-14 at 2-3. Second, judges must 

remain vigilant. They must monitor news and 

announcements concerning a public event 
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NOTES

1. “They” is used as a singular pronoun to avoid 
making assumptions about gender and out of 
respect for those who do not identify with a 
gender-specific pronoun. See Chicago Manual 
of Style (17th ed.) para. 5.48 (they may be used 
to refer to someone who does not identify with 
a gender-specific pronoun).  
2. https://www.denver.org/things-to-do/spring-
summer/festivals-events/pridefest.
3. Id.
4. The CJEAB makes no determination whether 
the judge may be a member of the LGBT Bar 
Association—only whether the judge may 
march in the PrideFest parade alongside the 
Bar Association as a registered group.
5. See http://denverpride.org/parade.
6. Colorado LGBT Bar Association Website, 
https://coloradolgbtbar.org/content.
aspx?page_id=0&club_id=988705.
7. See id.

before attending to determine if attendance 

is still appropriate, and, if they do attend the 

event, they must be prepared to leave if it turns 

political, violent, or might result in a violation of 

the Code. See, e.g., Ind. Comm. on Jud. Ethics, 

Ad. Op. #1-20, at 7 (judge should be prepared 

to immediately leave the event if circumstances 

change and cause the judge to believe their 

integrity or impartiality may be questioned). 

Third, judges [must] be wary of any possibility 

that the participants might abuse the prestige 

of judicial office to further their own cause or 

agenda. Simply put, judges cannot control 

how attendees and other third parties will act 

at an event, but they must control their own 

behavior, constantly be aware of the situation, 

know that they will likely be associated with 

other participants and their actions, and be 

prepared to leave the event if necessary. 

C. Participating in PrideFest and Similar 
LGBTQ+-Related Festivals
Denver PrideFest is promoted as a “celebration 

of community and culture that is welcoming, 

inclusive and fun to all attendees, regardless 

of sexual orientation or gender identity.”2 

The two-day festival celebrates “the heritage 

and culture of the LGBTQ+ community in 

Colorado” and draws more than 450,000 

participants.3 Although PrideFest is intended 

to be non-partisan, political candidates tend 

to participate to show their support for the 

LGBTQ+ community.

Because PrideFest is a community festival 

intended to promote inclusivity, equal rights, 

and equal application of the law, there is no 

concern that a judge’s participation in the event 

would undermine the public’s confidence 

in the judiciary or give the appearance of 

impropriety or bias. Thus, the CJEAB concludes 

that the requesting judge may attend PrideFest 

and other similar festivals and observe the 

PrideFest parade as long as the judge monitors 

any developments and continues to evaluate 

whether participation is appropriate leading 

up to and during the event. The requesting 

judge must also take care not to appear with 

any political candidates or give the impression 

that the judge is endorsing a candidate or 

political organization. 

Other jurisdictions have allowed judges to 

participate in events celebrating community 

similar to Denver PrideFest. For example, in 

Connecticut Judicial Ethics Opinion 2015-18, 

the Ethics Committee concluded that a judge 

may serve as a grand marshal of a city’s ethnic 

day parade because the event was a community 

event, the judge would not identify as a judge, 

the judge would not be involved in fundraising, 

and there was no concern of impropriety. See 

also Ohio Bd. Prof. Cond. Adv. Op. 2017-08 

(judges may generally participate in community 

parades); NY Ad. Op. 04-144 (judge may serve 

as grand marshal of St. Patrick’s Day parade 

as long as the judge’s name was not used 

in connection with fund-raising activities 

or materials); MA Sup. Jud. Ct. Comm. Jud. 

Eth. Op. No. 95-8 (July 24, 1995) (judge could 

participate in and attend events sponsored by 

Gay and Lesbian Activist Defenders (GLAD)). 

Having concluded that the requesting judge 

may attend Denver PrideFest and other similar 

festivals and watch the parade, we now address 

whether the judge may march in the PrideFest 

parade with a bar association, such as the LGBT 

Bar Association.4 Based on Denver PrideFest’s 

website, only approved and registered groups 

who have applied and paid a fee, like the LGBT 

Bar Association, may march in the parade.5 

Thus, the only way the requesting judge could 

march in the parade is by marching with an 

approved, registered group like the LGBT Bar 

Association. The LGBT Bar Association is a 

voluntary professional association of “gay, 

lesbian, bisexual and transgender attorneys, 

judges, paralegals and law students and al-

lies who provide an LGBTQ presence within 

Colorado’s legal community.”6 The LGBT Bar 

Association is one of Colorado’s smaller bar 

associations and registers annually to march 

in Denver’s PrideFest parade. The LGBT Bar 

Association’s purpose is to promote civil and 

human rights, raise awareness of issues faced 

by the LGBTQ+ community, provide network-

ing opportunities for members and allies to 

interact in a professional setting, form alliances 

with other diverse bar associations and legal 

organizations, and enhance the practice and 

professional expertise of lawyers who serve 

or are members of the LGBTQ+ community.7  

The CJEAB concludes that the requesting 

judge may march in the parade with the LGBT 

Bar Association as long as the judge’s partici-

pation is not construed as an endorsement of 

a particular political organization but rather as 

a general celebration of PrideFest’s promotion 

of diversity, inclusion, and community. Finally, 

even though the judge will not identify as a 

judge, given its small membership, it is likely 

that the LGBT Bar Association will know the 

requesting judge is a judicial official. Thus, 

the judge should be cautious of not abusing 

or allowing the LGBT Bar Association to abuse 

the prestige of judicial office. 

Conclusion
Judges should not participate in public events 

that will violate or are likely to violate the Code. 

Judges may participate in public community 

events like Denver PrideFest after considering 

factors like the event’s mission, its sponsors, and 

the judge’s intended level of participation. The 

requesting judge may participate in PrideFest 

and march in the parade with a bar association, 

such as the LGBT Bar Association as long as the 

judge does not identify as a judge, continues 

to monitor the event, and leaves if there exists 

a possibility that continued participation will 

violate the Code. 

FINALIZED AND EFFECTIVE this 25th day 

of March, 2022.
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C.J.E.A.B. Advisory Opinion 2022-02
(Finalized and effective 

March 25, 2022)

Background
The requesting judge has been involved with an 

ad-hoc group of lawyers, law students, profes-

sors, judges, paralegals and other staff associated 

with the legal profession—most of whom have 

disabilities but some who do not—to discuss 

plans to establish a formal bar association within 

the Colorado legal community. The bar associ-

ation would provide mentorship, educational 

outreach, and professional development to its 

members, regardless of disability status, and 

would be similar to existing bar associations 

for women, racial minorities, or the LGBTQ+ 

community. Like most of those organizations, 

the proposed bar association would conduct 

activities as a business league consistent with 

section 501(c)(6) of the Internal Revenue Code.1 

The informal group currently refers to itself 

as the “Lawyers with Disabilities Group” (“the 

Group”) and represents the interests of people 

with disabilities working in the legal profession, 

legal professionals working in areas of law 

that affect people with disabilities, clients and 

community members with disabilities, and other 

allies. The Group’s mission (and proposed bar 

association’s mission) is to 

 ■ speak on behalf of and advocate for the 

interests and ideas of members of the 

legal profession and the legal community; 

 ■ increase access to justice for individuals 

with disabilities; 

 ■ foster the exchange of ideas and infor-

mation related to disability awareness, 

accommodation, and empowerment 

through educational programming, open 

forums, and networking; 

 ■ encourage and promote the professional 

growth of the members of the organization; 

 ■ present educational programs aimed 

at the needs of legal professionals with 

disabilities and legal professionals who 

practice in areas of disability-related law; 

 ■ provide a vehicle and forum for the 

expression of opinions and positions 

by the organization’s members upon 

current social, legal, or other matters or 

events of concern to the members of the 

organization; and 

 ■ serve as a communication network to 

broaden opportunities for legal profes-

sionals and law students with disabilities.  

As the Group’s intent to establish a formal 

bar association becomes more concrete, the 

requesting judge would like to know what 

level of involvement the judge may have in the 

bar association without violating the Code of 

Judicial Conduct (“Code”).

Issues Presented
1. Whether a judge may serve as an officer of or 

on the board of directors of a bar association 

for lawyers with disabilities that would be 

incorporated as a non-profit organization 

under Colorado law and would conduct 

activities as a business league consistent with 

section 501(c)(6) of the Internal Revenue 

Code. 

2. Whether a judge may be a dues-paying 

member of a bar association for lawyers 

with disabilities that would be incorporated 

as a non-profit organization under Colo-

rado law and would conduct activities as 

a business league consistent with section 

501(c)(6) of the Internal Revenue Code.  

Summary
1. The requesting judge may serve as an offi-

cer or board member of a bar association 

for lawyers with disabilities but may not 

participate in political or campaign efforts.

2. The requesting judge may be a dues-paying 

member of a bar association for lawyers 

with disabilities but may not participate in 

political or campaign efforts.

Applicable Provisions of the Code
Rule 1.2 provides that “[a] judge shall act at 

all times in a manner that promotes public 

confidence in the independence, integrity, 

and impartiality of the judiciary, and shall 

avoid impropriety and the appearance of 

impropriety.” 

Rule 1.3 prohibits a judge from abusing 

“the prestige of judicial office to advance the 

personal or economic interests of the judge or 

others or allow[ing] others to do so.”
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Canon 3 requires a judge to conduct personal 

and extrajudicial activities in a way that min-

imizes the risk of conflict with the obligations 

of judicial office. Rule 3.1 governs extrajudicial 

activities in general and clarifies that “[a] judge 

may engage in extrajudicial activities, except 

as prohibited by law or this Code,” but when 

engaging in such extrajudicial activities, a 

judge shall not 

A. participate in activities that will interfere 

with the proper performance of the judge’s 

judicial duties;

B. participate in activities that will lead to 

frequent disqualification of the judge;

C. participate in activities that would appear 

to a reasonable person to undermine 
the judge’s independence, integrity, or 

impartiality;

D. engage in conduct that would appear to a 

reasonable person to be coercive;

E. make use of court premises, staff, sta-

tionery, equipment, or other resources, 

except for incidental use for activities that 

concern the law, the legal system, or the 

administration of justice, or unless such 

additional use is permitted by law.

The commentary to Rule 3.1 further explains 

that “[t]o the extent that . . . judicial indepen-

dence and impartiality are not compromised, 

judges are encouraged to engage in appropriate 

extrajudicial activities.” Id. cmt. [1]. The rationale 

is that “[p]articipation in both law-related and 

other extrajudicial activities helps integrate 

judges into their communities and furthers 

public understanding of and respect for courts 

and the judicial system.” C.J.C. Rule 3.1, cmt. [2].

Rule 3.2 prohibits judges from appear-

ing voluntarily at a public hearing before, or 

otherwise consulting with, an executive or a 

legislative body or official, except: 

A. in connection with matters concerning the 

law, the legal system or the administration 

of justice; [or]

B. in connection with matters about which 

the judge acquired knowledge or exper-

tise in the course of the judge’s judicial 

duties. . . .

Subject to Rule 3.1, Rule 3.7 provides that 

judges “may participate in activities sponsored 

by organizations or governmental entities 

concerned with the law, the legal system, or the 

administration of justice, and those sponsored by 

or on behalf of educational, religious, charitable, 

fraternal, or civic organizations not conducted 

for profit.” Rule 3.7(A)(6) permits judges to 

serv[e] as an officer, director, trustee, or nonlegal 

advisor of such an organization or entity, unless 

it is likely that the organization or entity: 

a. will be engaged in proceedings that would 

ordinarily come before the judge; or

b. will frequently be engaged in adversary 

proceedings in the court of which the 

judge is a member, or in any court subject 

to the appellate jurisdiction of the court 

of which the judge is a member.  

Analysis
The CJEAB has issued several opinions ad-

dressing whether a judge may serve on the 

board of or be affiliated with a non-profit, 

charitable, or civic organization. Consistent 

with Rules 3.1 and 3.7, the CJEAB has generally 

determined a judge may be a member of such 

an organization or serve on its board as long as 

service would not adversely affect the judge’s 

ability to discharge his or her official duties, 

and the judge would not engage in fundraising 

or in the organization’s legislative or political 

activities. See, e.g., C.J.E.A.B. Ad. Op. 2020-01 

(Jan. 19, 2020) (judge may serve on the board of 

a non-profit organization designed to promote 

women—particularly women of color—to 

leadership positions); C.J.E.A.B. Ad. Op. 2016-02 

(Nov. 14, 2016) (judge may serve on the Board 

of the Pikes Peak Region of Joint Initiatives for 

Youth and Families even if the Board engages 

in legislative advocacy for children as long as 

his service does not interfere with the judge’s 

ability to perform judicial duties); C.J.E.A.B. Ad. 

Op. 2016-01 (Feb. 23, 2016) (judge sitting on the 
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board of cycling charity may write thank-you 

notes to acknowledge past donations as long as 

the judge does not identify as a judicial officer 

or solicit future donations); C.J.E.A.B. Ad. Op. 

2013-01 (judge may serve on board of directors of 

the Colorado Organization for Victim Assistance, 

provided doing so will not lead to frequent 

disqualification and activities as a board member 

do not undermine the judge’s impartiality or give 

rise to appearance of impropriety). 

Although the CJEAB has considered many 

instances in which a judge may serve or partic-

ipate as a member or in a leadership capacity 

for a non-profit organization, we have not yet 

considered whether a judge may be a dues-paying 

member of or have a leadership role in a bar 

association formed specifically under section 

501(c)(6). 

Per Rule 3.7—which permits judges to 

participate in activities sponsored by organi-

zations concerned with the law, legal system, 

and the administration of justice or hold a 

board position for such an organization—the 

requesting judge can be a member or officer of 

a bar association for lawyers with disabilities. Yet 

while participation may comply with Rule 3.7, 

there are other factors the CJEAB must consider, 

like the lobbying component associated with a 

501(c)(6) organization and whether affiliation 

with a “specialty” bar association may give the 

appearance of partiality.   

A. Political Campaigning and Lobbying 
Activities
Although the proposed bar association might 

not engage in politics, campaigning, or lobbying 

activities, any organization formed under section 

501(c)(6) has the authority to engage in those 

activities. In Advisory Opinion 2016-02, we 

considered whether a judge could serve on 

the board of directors of a charity that lobbied 

for legislation on behalf of children and their 

families. We concluded that despite the charity’s 

lobbying efforts, the judge could serve on its 

board as long as he did not lend the prestige 

of judicial office to the organization and his 

participation on the board did not result in his 

frequent disqualification. 

Thus, even if the proposed bar association 

advocates and lobbies for individuals with 

disabilities, the requesting judge can still be 

a dues-paying member and serve on the bar 

association’s board.2

B. Distinction Between General and “Specialty” 
Bar Associations
The next issue the CJEAB must consider is the 

appearance of bias or impropriety that might 

arise if a judge is a member of or serves on the 

board of a bar association. The jurisdictions that 

have considered a judicial official’s affiliation 

with a bar association distinguish between 

profession- or geographic-wide bar associations 

and “specialty” bar associations. Profession- and 

geographic-wide bar associations are broad and 

inclusive; their members “reflect all, or many 

different segments of the bar and represent all 

sides of various issues confronting the profession.” 

D.C. Ad. Comm. on Jud. Conduct, Ad. Op. No. 4 

(Feb. 22, 1994), 1 n.1. Specialty bar associations, 

on the other hand, tend to have fewer members 

and typically fall into one of three categories: 

they (1) represent a particular class of clients 

(e.g., plaintiffs or defendants); (2) engage in a 

specialized practice area (e.g., family law); or 

(3) reflect a particular group of lawyers (e.g., 

women or racial minorities). See id. 

Most jurisdictions generally encourage 

judges to participate in general state and local 

bar associations, inns of court, and similar 

organizations, including serving as officers and 

board members because the members represent 

all sides of the legal profession and there is no 

concern of bias or impropriety. See, e.g., CA Sup. 

Ct. Comm. on Jud. Eth. Ops. Ad. Op. 47 (Sept. 11, 

1997) (it is appropriate and desirable for judges 

to participate in the professional, educational, 

and social activities of legal organizations). 

Judges are, therefore, encouraged to participate 

in these organizations because doing so fosters 

an intellectual exchange among judges, lawyers, 

and academics in the legal community and 

across legal fields. See id.  

In contrast, several jurisdictions have advised 

judges to exercise caution when considering 

membership or leadership roles in specialty bar 

associations because those associations could 

advocate for only one side of an issue, their 

members might appear frequently before the 

court, or membership may give the appearance of 

bias or judicial impropriety. See, e.g., AK Comm. 

Jud. Cond. Ad. Op. #99-4 (Dec. 14, 1999) (judge 

could not be a member of the Association of Trial 

Lawyers because the association advocated for 

the position of plaintiffs in civil disputes and 

membership would convey the appearance of a 

special relationship to one side of the adversarial 

process); SC Ad. Comm. on Standards of Jud. 

Con. Ad. Op. 27-1998 (judge could not be a 

member of the South Carolina Trial Lawyers 

Association because membership could create 

a perception of bias by the judge towards that 

particular organization and its members, as 

well as lending the prestige of the judiciary to 

advance the organization’s private interests). 

The term, “specialty bar association,” as de-

fined by the D.C. Advisory Committee on Judicial 

Conduct, is far-reaching. As the Committee itself 

noted, “it is not always clear whether the group 

can properly be characterized as a bar association 

or is, more broadly, simply an organization of 

lawyers for one or more purposes.” D.C. Ad. 

Op. 4, at 2. For instance, a group of lawyers 

practicing a specific type of law—like family 

law—might form a specialty bar, but there is 

no concern of judicial bias or impropriety if a 

judge becomes a member or officer because 

the organization represents all sides of the 

profession and the association exists to discuss 

a wide range of issues concerning family law. 

See, e.g., WI Jud. Conduct Ad. Comm. Ad. Op. 

98-10R, p. 6 (Nov. 18, 1998) (section of a bar such 

as family law does not present problems for a 

judge because even though it is a specialized bar 

association, it is made up of lawyers who appear 

against each other and not lawyers who always 

represent the same interest such as plaintiffs’ or 

insurance defense lawyers). Further, as long as a 

bar association does not discriminate or exclude 

certain groups of people from its membership, it 

is not concerning if its members reflect a similar 

group of attorneys.3  

Thus, the real concern with a specialty bar 

association is not whether the organization fo-

cuses on a specific type of law or the composition 

of its members, but whether the organization 

is “partisan”—meaning association with the 

organization would give an appearance of 

impropriety, convey the impression that the 

judge could be influenced or appear biased, risk 
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NOTES

1. Organizations conducting activities con-
sistent with section 501(c)(6) are typically 
non-profit business leagues, boards of trade, 
chambers of commerce, or professional service 
leagues. Unlike a section 501(c)(3) organiza-
tion, however, a section 501(c)(6) organization 
may campaign and engage in politics and 
lobbying activities to promote the interests of 
the organization and its members. See John 
Francis Reilly, et al., Political Campaign & Lob-
bying Activities of IRC(c)(4), (c)(5), and (c)(6) 
Organizations, Exempt Organizations-Technical 
Instruction Program FY 2003, IRS Pubs. (2003) 
L-2, available at Microsoft Word - L.Political 
campaign activitiesFINAL.doc (irs.gov).
2. We caution the requesting judge that Canon 
4 still restricts a judge from participating in 
political and campaign activities: a judge “shall 
not engage in political or campaign activity 
that is inconsistent with the independence, 
integrity, or impartiality of the judiciary.”
3. See C.J.C. Rule 3.6(A) (“A judge shall not 
hold membership in any organization that 
practices invidious discrimination on the basis 
of race, sex, gender, religion, national origin, 
ethnicity, or sexual orientation.”).

CJEAB opinions are available on the Su-
preme Court’s website. Material printed 
in Court Business appears as submitted 
by the Court and has not been edited by 
Colorado Lawyer staff.

the prestige of judicial office, or erode public 

confidence in the judiciary. See CA Ad. Op. 47, 

at 2. A partisan lawyer organization is one that 

represents a specific position on an issue or a 

specific class of client and “tend[s] to promote 

causes which operate to the advantage of some 

and disadvantage of other litigants.” Id. Examples 

of partisan lawyer organizations are those that 

promote or advocate for “the interests of a limited 

segment of the bar such as district attorney 

or public defender organizations, plaintiff or 

defense-oriented bar associations and similar 

organizations.” Id.; see, e.g., UT Jud. Eth. Ad. 

Comm. Inf. Op. 01-4 (Aug. 30, 2001) (judge could 

not receive complimentary judicial fellowship 

from Association of Trial Lawyers of America 

because it would give the perception the judge 

has separated himself from other judges and 

is aligning with trial lawyers); see also AK Ad. 

Op. #99-4 (judge could not be a member of the 

Association of Trial Lawyers of America because, 

as a plaintiff ’s bar association, it “promotes 

itself as leading the fight for the rights of injured 

persons and engages in lobbying activity against 

efforts to limit defendant liability”).

The term “partisan lawyer organization” 

better expresses CJEAB’s concerns of bias and 

impropriety surrounding judges serving as 

members of and holding leadership roles in 

specialty bar associations. The CJEAB is not 

concerned with judges participating as members 

and officers of specialty bar associations—like 

the family law section—or specialty bar as-

sociations that promote diversity and foster 

inclusion within the legal profession—like 

the Colorado Women’s Bar Association, the 

Asian Pacific American Bar Association, or the 

LGBT Bar Association—whose members may 

appear against each other. Other jurisdictions 

have similarly determined that “a judge may 

participate in a bar organization that promotes 

the interests of particular racial ethnic, or gender 

groups as long as it does not restrict membership 

to a particular race, ethnic group, or gender.” See, 

e.g., CA Ad. Op. 47, at 3. In fact, such participation 

is encouraged by the Code. See C.J.C. Rule 1.2 

cmt. [4] (judges should participate in activities 

that promote ethical conduct among judges and 

lawyers and support professionalism within the 

judiciary and the legal profession).  

Based on the Group’s mission, potential 

membership, and intended outreach, any future 

bar association would likely be considered a 

specialty bar association, but not a partisan 

lawyer organization whose members are so 

specialized that they always represent the same 

interest. Accordingly, the CJEAB answers both of 

the requesting judge’s questions in the affirma-

tive: the judge may serve as an officer and be a 

dues-paying member of a future bar association 

for lawyers with disabilities. Consistent with the 

Code, however, the judge should not engage in 

political or campaign activities or draft amicus 

curiae briefs on behalf of the bar association. 

The judge should also be certain not to allow the 

bar association to abuse the prestige of judicial 

office to advance the association’s interests. 

Conclusion
Subject to the qualifications noted above, the 

requesting judge may serve as an officer of or 

on the board of directors of a bar association 

for lawyers with disabilities. The requesting 

judge may also be a dues-paying member of 

the bar association for lawyers with disabilities.  

FINALIZED AND EFFECTIVE this 25th day 

of March, 2022.  
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No. 21PDJ039. People v. Bovino. 3/17/2022. 

Conditional Admission of Misconduct

The Presiding Disciplinary Judge approved 

the parties’ conditional admission of misconduct 

and suspended David Andrew Bovino (attorney 

registration number 40730) for one year and 

one day, with six months to be served and six 

months and one day to be stayed upon the 

successful completion of a three-year period 

of probation, with conditions. The suspension 

was effective April 21, 2022. 

In 2015 and 2016, and again from 2018 

through 2020, Bovino failed to make all of his 

child support payments. In 2016 and 2019, he 

misrepresented that he was in compliance with 

support orders on his attorney registration form. 

On his attorney registration forms for 2018 and 

2020, he misrepresented that he was not under 

any child support obligation. 

In October 2020, Bovino pleaded guilty to 

harassment, a class 3 misdemeanor, for sending 

three obscene and harassing text messages to 

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE

Disciplinary 
Case Summaries

his wife’s friend, with the intent to annoy the 

friend and to prompt her to leave his home. 

Bovino received a deferred judgment with 12 

months of unsupervised probation, 20 hours 

of community service, and court costs. The 

criminal case has since been dismissed.

Through this conduct, Bovino violated Colo. 

RPC 3.4(c) (a lawyer shall not knowingly disobey 

an obligation under the rules of a tribunal); 

Colo. RPC 8.4(b) (a lawyer shall not commit 

a criminal act that reflects adversely on the 

lawyer’s honesty, trustworthiness, or fitness as a 

lawyer in other respects); and Colo. RPC 8.4(c) 

(a lawyer shall not engage in conduct involving 

dishonesty, fraud, deceit, or misrepresentation).

No. 21PDJ084. People v. Burton. 1/28/2022. 

Reciprocal Discipline.

The Presiding Disciplinary Judge entered 

default and imposed reciprocal discipline, 

suspending John S. Burton (attorney registration 

number 12188) from the practice of law in 

Colorado for 90 days, to run concurrent with 

his suspension of six months and one day in 

case number 21PDJ009. Burton’s suspension 

took effect on March 4, 2022.

This reciprocal discipline case arose out of 

discipline imposed upon Burton in Arizona. On 

September 30, 2021, the Presiding Disciplinary 

Judge for the State Bar of Arizona entered an 

order suspending Burton from the practice 

of law for 90 days, to run concurrent with his 

suspension in Arizona case number PDJ 019-

9101. The sanction was premised on Burton’s 

improper use of his trust account for personal 

expenses, resulting in the overdraft of his trust 

account on three occasions, and his refusal to 

provide his trust account records to disciplinary 

authorities in Arizona. 

Through this conduct, Burton engaged in 

conduct constituting grounds for reciprocal 
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discipline under CRCP 242.21, which calls 

for imposition of the same discipline as that 

imposed in Arizona. 

No. 21PDJ052. People v. Freedman. 2/9/2022. 
Reciprocal Discipline.

The Presiding Disciplinary Judge held a 

sanctions hearing and disbarred Jay Brett 

Freedman (attorney registration number 38810). 

The disbarment took effect on March 16, 2022. 

This reciprocal discipline case arose out of 

discipline imposed on Freedman in California 

and Arizona. On December 16, 2015, the Su-

preme Court of California disbarred Freedman 

after he defaulted in two disciplinary cases. 

The order entering default established that 

Freedman intentionally, recklessly, or repeatedly 

failed to perform with competence when he 

failed to prosecute a civil action for fraud, failed 

to appear on his clients’ behalf at a show cause 

hearing, failed to respond to discovery requests, 

failed to oppose a motion to compel discovery, 

failed to appear at a hearing on the motion to 

compel discovery, and failed to seek a waiver 

of costs from the defendants before filing a 

request to voluntarily dismiss the action. The 

order entering default also established that 

Freedman knowingly or with gross negligence 

made a false statement to his client, failed 

to keep his clients informed of significant 

developments in their case, failed to release the 

clients’ file, and failed to respond to requests 

for information from disciplinary authorities. 

Freedman was disbarred under a California rule 

that requires a lawyer’s disbarment when the 

lawyer fails to respond to disciplinary charges 

and thus defaults. 

On April 23, 2020, Freedman defaulted in a 

Nevada reciprocal disciplinary proceeding that 

was premised on his California discipline. The 

Supreme Court of the State of Nevada concluded 

that Freedman’s misconduct warranted sub-

stantially different discipline than that imposed 

in California, reasoning that Nevada rules do 

not call for disbarment when a lawyer defaults 

in a disciplinary case and that disbarment in 

Nevada is irrevocable. The Nevada court thus 

suspended Freedman for five years and one day.

Freedman’s misconduct constitutes grounds 

for reciprocal discipline under CRCP 242.21. 

Because Freedman did not participate in this 

matter or assert any affirmative defense, the 

Presiding Disciplinary Judge imposed the 

reciprocal discipline of disbarment. 

No. 21PDJ071. People v. Herrera. 3/10/2022. 

Stipulation to Reinstatement.

Following an appearance by the parties 

under CRCP 251.29(j), the Presiding Disciplinary 

Judge approved the parties’ stipulation and 

reinstated Robert Jason Herrera (attorney 

registration number 37093) to the practice of 

law, with conditions, effective March 10, 2022. 

The parties agreed that Herrera has been 

rehabilitated, has complied with disciplinary 

orders and rules, and is fit to practice law. No 

opinion was issued.  

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge; the 
CBA cannot guarantee their accuracy or 
completeness. Full opinions are available 
at https://coloradosupremecourt.com/
PDJ/PDJ_Decisions.asp. The case files 
are public per CRCP 251.31.
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No. 19-1373. Stroup v. United Airlines. 
2/28/2022. D.Colo. Judge Holmes. Age Discrimi-

nation in Employment Act—Willfulness—Motion 

for Judgment as a Matter of Law—Sufficiency of 

the Evidence—Motion for New Trial—Admission 

of Evidence.

Plaintiffs were two flight attendants who 

had worked for defendant United Airlines 

for decades. They received generally good 

performance reviews and incurred only minor 

discipline over the years. In 2013, a fellow flight 

attendant contacted plaintiffs’ supervisor to 

complain that plaintiffs watched a video on an 

iPad while on-duty, a violation of defendant’s 

policy prohibition on using personal electronic 

devices on aircraft. As a result, another super-

visor anonymously observed plaintiffs’ job 

performance during flight and documented 

them violating defendant’s policies by sitting 

on carrier boxes and watching a video on an 

iPad. The supervisor also observed one plaintiff 

smoking an e-cigarette during flight. 

Summaries of 
Selected Opinions

Pursuant to the collective bargaining agree-

ment that governed plaintiffs’ employment 

relationship, plaintiffs and their union repre-

sentative met with a supervisor. The supervisor 

believed that plaintiffs were dishonest in their 

responses, and he issued Letters of Charge 

(Letters) to each plaintiff. Under the collective 

bargaining agreement, a flight attendant’s 

termination could only be based on violations 

listed in a Letter. Plaintiffs’ Letters did not 

expressly mention any safety-related violations 

or plaintiffs’ alleged dishonesty as a basis for 

discipline. A disciplinary hearing was held, 

and the hearing officer decided to terminate 

plaintiffs’ employment in “large part” because 

he did not find them trustworthy. Plaintiffs were 

provided the option to retire, and both retired 

at the respective ages of 55 and 61. 

Plaintiffs filed suit alleging that they were 

constructively discharge from their jobs because 

of age in willful violation of the Age Discrimina-

tion in Employment Act (ADEA). A jury found 

for plaintiffs on their age discrimination and 

willfulness claims. Defendant’s subsequent 

motions for judgment as a matter of law (JMOL) 

and for a new trial were denied. 

Defendant argued on appeal that the district 

court erred in denying its JMOL because there 

was insufficient evidence to support the jury’s 

findings that defendant discriminated on the 

basis of age and acted willfully in committing 

the ADEA violation. The quantum of evidence 

necessary to defeat a JMOL motion is slight, and 

the mere existence of contrary evidence does not 

itself undermine the jury’s findings as long as 

sufficient other evidence supports the findings. 

Here, plaintiffs established that defendant’s 

actions were a pretext for age discrimination by 

successfully attacking defendant’s inconsistent 

explanations, the credibility of its witnesses, and 

procedural irregularities in its investigation and 
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disciplinary proceedings. Further, defendant’s 

reliance on the business judgment rule was 

misplaced because that rule does not immunize 

an employer whose proffered reasons have 

been shown to be unworthy of belief. As to 

the willfulness finding, a plaintiff may rely on 

circumstantial evidence to establish a willful 

violation and may rely on the same evidence 

to establish both ADEA liability and the will-

fulness standard. Here, plaintiffs’ showing of 

pretext together with evidence that the relevant 

employees were aware of their obligation not 

to discriminate on the basis of age established 

willfulness. Accordingly, sufficient evidence 

supported the findings, and the district court 

did not err.

Defendant also argued that it is entitled 

to a new trial because the district court erred 

in admitting plaintiffs’ emotional distress 

testimony, which was irrelevant and highly 

prejudicial. Even if the district court erred in 

admitting this testimony, its admission did not 

substantially influence the outcome because 

plaintiffs’ evidence of stress and shock was 

minimal and unremarkable over the context of 

a five-day trial, and the district court issued a 

limiting instruction stating that damages may 

not be awarded for emotional upset under 

the ADEA. 

The orders denying the JMOL and the motion 

for a new trial were affirmed.

No. 19-7055. United States v. Logsdon. 
2/28/2022. E.D.Okla. Judge Eid. False Statement 

to Arson Investigator—Arson Offense—US 

Sentencing Guidelines Cross-Reference to Arson. 

The Bureau of Alcohol, Tobacco, Firearms, 

and Explosives (ATF) determined that a fire 

at a business was caused by arson. The ATF 

interviewed the business’s employees, including 

defendant. Investigators disproved defen-

dant’s story of her whereabouts at the time of 

the fire, and she was charged with making a 

false statement in violation of 18 USC § 1001. 

Defendant entered a guilty plea and told the 

magistrate judge that she had “made a false 

statement to an ATF agent that was material 

in his investigation.” The Presentence Report 

(PSR) calculated defendant’s offense level at 

24 after applying a US Sentencing Guidelines 

(USSG) cross-reference for an offense that 

involved arson. After credit for acceptance of 

responsibility, the PSR reduced defendant’s 

offense level to 21 and calculated a USSG range 

of 37 to 46 months of imprisonment. The district 

court partially granted defendant’s motion for 

a variance and sentenced her to 18 months 

of imprisonment followed by two years of 

supervised release. At the sentencing hearing, 

the court upheld the PSR’s application of the 

cross-reference to arson. 

Defendant appealed application of the 

cross-reference to arson, arguing that there 

was no evidence tying the arson to her and her 

statement did not mention or cause arson. For 

a violation of 18 USC § 1001, USSG § 2B1.1(c)(2) 

instructs courts to apply a cross-reference “[i]f 

the offense involved arson.” The Tenth Circuit 

interpreted the phrase “offense involved arson” 

in light of the USSG, Tenth Circuit precedent, 

and defendant’s false statement offense. It 

concluded that almost every false statement 

uttered to an arson investigator and successfully 

prosecuted implicates the arson cross-reference, 

because § 1001’s materiality requirement means 

that arson is almost always a necessary part 

of a false statement in an arson investigation. 

Here, defendant’s false statement materially 

misinformed the ATF agent by placing her at 

the business on the night of the fire when she 

was in another city. 

Defendant also argued that the cross-ref-

erence should have been applied only if she 

was involved in committing arson. However, 

committing arson is sufficient, but not necessary, 

to invoke the cross-reference. 

Lastly, defendant contended that the 

cross-reference cannot apply because her 

statement did not mention arson on its face. 

Nothing in USSG § 2B1.1 requires that a false 
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statement expressly reference arson; instead, 

a statement must only “involve” arson.

The application of the arson cross-reference 

to defendant’s sentence was affirmed.

No. 20-6118. United States v. Draine. 3/1/2022. 

W.D.Okla. Judge Matheson. Lay versus Expert 

Testimony—Opinion Testimony About Ultimate 

Issue—Plain Error—Authentication—Sixth 

Amendment Confrontation Clause.

A woman called 911 to report that someone 

in a gray Chevy pickup truck had shot at her and 

was following her car. A police officer followed a 

truck matching the description until it stopped 

in front of a house. Defendant opened the 

driver’s side door, stepped out, and squatted 

in front of the truck. The officer commanded 

defendant to stop moving and put his hands up. 

Defendant kept walking around the truck and 

then took off a backpack and put it inside the 

truck. He then complied with commands and 

was detained. In the resulting search, officers 

discovered a gun underneath the truck near 

where defendant had been squatting. When 

asked for identification, defendant said it 

was inside his backpack. The officer looked 

in the backpack and found a digital scale, 2.2 

grams of heroin, and notebooks containing 

a list of names, dates, and dollar amounts. 

Defendant was arrested and released on bond. 

Several weeks later, defendant was stopped 

for a traffic violation. The resulting vehicle 

search revealed a duffel bag containing heroin, 

methamphetamine, marijuana, cash, and drug 

paraphernalia. 

A federal grand jury indicted defendant for 

(1) possession with intent to distribute heroin, 

(2) being a felon in possession of a firearm, 

and (3) possession of a firearm in furtherance 

of a drug trafficking crime. At trial, defendant 

contested only his intent to distribute. During 

trial, the government did not endorse any of 

its officer witnesses as experts but repeatedly 

invoked their training and experience relating 

to drug enforcement. A jury found defendant 

guilty on all counts. 

Defendant argued on appeal that the 

district court plainly erred by admitting law 

enforcement officer opinion testimony under 

Fed. R. Evid. 701 without sua sponte qualifying 

the officers as experts under Rule 702. In drug 

prosecutions, opinion testimony from law 

enforcement officers may be based on the case 

investigation or on the officers’ training and 

experience. Testimony based on case investiga-

tion is typically regarded as lay testimony under 

Rule 701, while opinion testimony premised 

on professional experience is typically expert 

testimony under Rule 702. Here, the parties 

agreed that the officers’ challenged testimony 
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was subject to the admissibility requirements for 

expert testimony under Rule 702, but defendant 

did not meet his burden of proving plain error. 

Defendant also argued that the district 

court plainly erred by admitting testimony from 

officers about his mental state. Rule 704(b) 

prevents experts from expressly stating the 

final conclusion or inference as to a defendant’s 

actual mental state. However, neither officer 

gave testimony that violated Rule 704(b). 

Defendant also contended that the district 

court erred by admitting the 911 call record-

ing without a sufficient foundation under 

Rule 901(a) and that the admission violated 

the Confrontation Clause. Here, defendant 

stipulated pretrial to the authenticity of the 

recording as a 911 call, and an officer provided 

adequate foundational testimony during trial. 

Further, the statements in the call were not 

testimonial, so there was no Confrontation 

Clause violation. Accordingly, the court did 

not abuse its discretion.

The convictions were affirmed.

No. 20-2023. Equal Employment Opportunity 
Commission v. Roark-Whitten Hospitality 2, 
LP. 3/10/2022. D.N.M. Judge Briscoe. Title VII 

of the Civil Rights Act—Unlawful Employment 

Practices—Employer Successor Liability—Com-

pensatory Damages—Clear Error. 

Defendant Roark-Whitten Hospitality 2, LP 

(RW2) purchased a hotel and renamed it the 

Whitten Inn (Inn) in July 2009. The Inn retained 

the hotel’s employees, many of whom were 

Hispanic. Shortly after acquisition, Whitten, 

an RW2 principal, announced that employees 

would not be allowed to speak Spanish in his 

presence. He set different standards for His-

panic and Caucasian employees, and within a 

month, Whitten fired or demoted three Hispanic 

employees who worked as front desk clerks. In 

August, del Palacio, an executive housekeeper 

who had been employed by the hotel for over 

eight years, was informed that her wages would 

be reduced. She resigned in response. Four 

Hispanic employees met with Whitten to object 

to discriminatory policies and treatment, and 

Whitten fired them. By September, all but one 

of the Hispanic employees had been fired or 

resigned.

In 2014, defendant Jai Hanuman, LLC (Jai) 

purchased the Inn from RW2. About two years 

later, defendant SGI, LLC (SGI) purchased the 

hotel from Jai. Meanwhile, eight former em-

ployees filed charges of discrimination with the 

Equal Employment Opportunity Commission 

(EEOC) against RW2 alleging Title VII violations. 

The EEOC filed a complaint against RW2 seeking 

relief for alleged unlawful employment practices 

on the basis of race, color, national origin, 

and retaliation. The EEOC subsequently filed 

amended complaints seeking relief against Jai 

and SGI based on theories of successor liability. 

The district court ultimately dismissed the 

EEOC’s claims against SGI and entered default 

judgment against RW2 and Jai. At the damages 

hearing, the EEOC requested about $600,000 in 

back pay and prejudgment interest, and about 

$500,000 for compensatory damages. Following 

the default hearing, the court dismissed the 

claims against Jai, finding that the EEOC failed 

to adequately and plausibly allege a basis for 

successor liability. The court declined to award 

back pay and ordered RW2 to pay $35,000 in 

compensatory damages. 

The EEOC argued on appeal that the district 

court erred in dismissing its claims against Jai 

and SGI under Fed. R. Civ. P. 12(b)(6). The Tenth 

Circuit has long recognized application of the 

successor employer doctrine in the context of 

Title VII claims, which required the EEOC to 

allege facts that would support such liability 

against SGI and Jai. Successor liability cannot be 

equitably imposed on a successor corporation 

that has no actual or constructive knowledge 

of the claims against its predecessor. Here, if 

proved, some of the EEOC’s allegations would 

establish that SGI reasonably should have 

been aware of the EEOC’s pending claims at 

the time of purchase. This could be sufficient 

to establish SGI’s constructive notice of the 

claims. Accordingly, the district court erred in 

granting SGI’s motion to dismiss. However, the 

allegations against Jai were insufficient to allege 

constructive notice of the claims against RW2.

The EEOC also argued that the district court 

erred in awarding only $35,000 in compensatory 

damages. A complaining party in an action for 

intentional employment discrimination may 

recover compensatory and punitive damages. 

Here, it was unclear how the court arrived at 

the $35,000 figure, and the court offered no 

explanation for why it believed the EEOC’s 

request for $500,000 was excessive. Further, 

the district court may have inappropriately 

downplayed the seriousness of the allegations 

admitted by RW2 as a result of the default 

judgment. The compensatory damages award 

was therefore clearly erroneous. 

The dismissal of the claims against Jai was 

affirmed. The dismissal of the claims against 

SGI and the compensatory damages award 

against RW2 were reversed and the case was 

remanded for further proceedings.

No. 20-3191. United States v. Portillo-Uranga. 
3/10/2022. D.Kan. Judge Tymkovich. Motion 

to Suppress—Necessity Requirement for Wire-

taps—Territorial Jurisdiction—Waiver of Argu-

ment—Sentencing Enhancement for Possession 

of Firearms.

The Drug Enforcement Administration (DEA) 

launched an investigation into a Kansas City-

based drug trafficking organization. Through 

confidential sources, DEA agents learned that an 

individual named “Pelon” held a leadership role 

in the organization. Pelon was later determined 

to be defendant. The main objective of phase I 

of the investigation was to gather information 

about the organization’s overall structure and 

identify key members. Through a variety of 

investigative techniques, agents were able to 

gather some information but were unable to 

gather all critical information sought, including 

the identities of leaders and supply sources. The 

DEA therefore sought judicial authorization to 

use wiretaps to intercept communications. In 

support, agents submitted affidavits describing 

their investigative techniques and explaining 

why the wiretaps were necessary to further the 

investigation.

A federal court in Kansas authorized the 

wiretaps of 12 phones, which culminated in 

the arrest and successful prosecution of over 

a dozen organization members. However, the 

investigation failed to identify and arrest key 

leaders, so the DEA launched phase II. Agents 

again sought authorization for wiretaps, this 

time for 19 phones, most of which were used 

by defendant and his main distributor. These 
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wiretaps led to the interception of over 400 

of defendant’s telephone conversations and 

revealed that he was responsible for facilitating 

the acquisition and distribution of at least 70 

kilograms of cocaine and 450 kilograms of 

marijuana. DEA agents then executed a search 

warrant at defendant’s ranch in Texas in 2017. 

Agents arrested defendant during this search 

and found numerous firearms, cell phones, 

cash, and other evidence of drug trafficking. 

Defendant was charged with eight counts 

related to drug trafficking. The district court 

denied his motion to suppress evidence obtained 

from the wiretaps. Defendant pleaded guilty to 

one count of conspiracy to distribute and possess 

with intent to distribute cocaine and marijuana; 

two counts of use of a communication facility 

to facilitate a drug trafficking offense; two 

counts of money laundering; and three counts 

of possession with intent to distribute more 

than 500 grams of cocaine, reserving the right to 

appeal the denial of the suppression motion. At 

sentencing, the district court applied a two-level 

sentence enhancement for firearms possession. 

On appeal, defendant contended that the 

district court should have granted the motion 

to suppress because (1) the government failed 

to establish its need for the wiretaps, and (2) 

the interception of the calls did not take place 

within the territorial jurisdiction of Kansas. 

Wiretap applications are subject to a necessity 

requirement so that they are not used where 

traditional investigative techniques would 

suffice. Here, it is evident from the record that 

the government’s goals had yet to be achieved 

when the wiretap applications were submitted, 

and its affidavits in support of the wiretap 

applications sufficiently explained why normal 

investigative techniques were insufficient to 

achieve those goals. The district court thus 

did not abuse its discretion in concluding that 

the government established the necessity for 

the wiretaps. 

Defendant also argued that the wiretap 

evidence should be suppressed because in-

terception occurred outside the territorial 

jurisdiction of Kansas. He maintained that 

the tapped phones were located outside of 

Kansas and the intercepted calls were routed 

to the DEA’s Kansas office through the DEA’s 

Missouri office. However, defendant waived 

this argument, because he did not present it 

in district court, failed to raise it in his opening 

brief, and did not argue for plain error review 

on appeal until after the government asserted 

waiver in its response brief.

Defendant also challenged the district 

court’s imposition of a two-level sentenc-

ing enhancement under the US Sentencing 

Guidelines (USSG) for possession of a firearm, 

arguing that the government failed to meet its 

burden to show that the firearms discovered 

at his property were temporally and spatially 

connected to his drug-trafficking activity. Here, 

during the search of defendant’s property, DEA 

agents found eight rifles and nine handguns 

that were located close to cash, cell phones, 

fictitious documents, a drug ledger, and a fuel 

tank used for drug trafficking. Although no drugs 

were found at defendant’s property, proximity 

to actual drugs is not required for a USSG § 

2D1.1(b)(1) enhancement. Accordingly, there 

was sufficient evidence that the firearms were 

possessed in connection with drug trafficking, 

and the district court appropriately applied a 

two-level enhancement.

The denial of defendant’s motion to suppress 

and the application of a two-level sentencing 

enhancement were affirmed. 

No. 20-2124. Thornton v. Tyson Foods, Inc. 
3/11/2022. D.N.M. Judge Moritz. Deceptive and 

Misleading Labels—Motion to Dismiss—Federal 

Preemption—Federal Meat Inspection Act—False 

Advertising.

Plaintiff Thornton is a consumer who pur-

chased defendants’ beef from retail stores. 

She filed a class action complaint alleging that 

defendants’ “Product of USA” labels deceived 

consumers into paying higher prices for beef 

based on the mistaken belief that it originated 

from cattle born and raised in the United States. 

Plaintiff Lucero is a beef cattle producer who 

filed a separate class action complaint alleging 

that he and similarly situated ranchers are 

paid less for their domestic cattle as a result of 

defendants’ conduct. The district court granted 

defendants’ motions to dismiss the complaints.

Plaintiffs argued on appeal that the dis-

trict court erred in dismissing their claims 

as preempted by federal law. The Supremacy 

Clause of the US Constitution grants Congress 

the authority to preempt state law. This case 

involves express preemption, which occurs 

when Congress defines explicitly the extent to 

which its enactments preempt state law, under 

the Federal Meat Inspection Act (FMIA). FMIA § 

678 prohibits states from imposing any labeling 

requirements for meat products that are “in 

addition to, or different than” the requirements 

imposed by the FMIA and charges the US 

Department of Agriculture’s Food Safety and 

Inspection Service (FSIS) with ensuring that 

certain commercial meat products are not mis-

branded. Here, the FSIS approved defendants’ 

labels, concluding that they were not deceptive 

or misleading under the FMIA. Accordingly, 

the district court properly concluded that the 

relief plaintiffs sought was preempted under 

§ 678 because they seek to impose different or 

additional labeling requirements than those 

under the FMIA.

Plaintiffs also argued that the district court 

erred in dismissing their false advertising claims 

because it failed to join indispensable parties. 

Here, plaintiffs pleaded their claim inadequately 

under Fed. R. Civ. P. 8(a)(2) and did not challenge 

the district court’s conclusion that they failed 

to allege that defendants engaged in false 

advertising. Therefore, the district court properly 

dismissed plaintiffs’ false advertising claims 

due to inadequate pleading. 

The orders dismissing plaintiffs’ complaints 

and denying leave to amend as futile were 

affirmed.  
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2022 COA 27. No. 19CA0011. People v. Li-
cona-Ortega. Fourth Amendment—Exigent 

Circumstances—Search Warrant—Jury—Batson 

Challenge—Prosecutorial Misconduct.

During an altercation at a bar, defendant 

shot the victim in the head multiple times 

and then left the crime scene. The victim died 

from the gunshot wounds. Police officers set 

up surveillance at an address where they had 

contacted defendant about a week before 

the shooting, and the homeowner allowed 

them to enter the residence. A witness there 

allowed officers to look at text messages from 

defendant that were on her phone, which had 

been sent from the same cell phone number 

for defendant that police had in their internal 

records. Police then obtained a warrantless ping 

of defendant’s cell phone from his cell phone 

carrier to determine his location. Defendant was 

Summaries of 
Published Opinions

located, arrested, and confessed to the murder. 

He moved to suppress all evidence obtained 

from the warrantless ping of his cell phone. The 

trial court denied the suppression motion, and 

a jury convicted him of first degree murder.

On appeal, defendant argued, based on 

the Fourth Amendment, that the trial court 

erroneously denied his motion to suppress all 

evidence arising from the warrantless ping of his 

cell phone to determine his whereabouts. There 

is an exception to the warrant requirement when 

exigent circumstances necessitate immediate 

police action. To meet this exception, the 

prosecution must prove (1) the existence of 

probable cause and (2) an exigent circumstance 

justifying a warrantless search. As relevant here, 

exigent circumstances exist where there is a 

colorable claim of an emergency threatening the 

life or safety of another. Here, it was reasonable 

for the police to believe that defendant had 

committed a serious crime and that real-time 

location information from his cell phone would 

reveal his location. Accordingly, the police had 

probable cause to request a ping of defendant’s 

cell phone. Further, based on the circumstances, 

including the grave and violent nature of the 

offense and the fact that no gun was found at 

the crime scene, police had reasonable grounds 

to believe that the public was endangered so 

long as defendant remained at large. Therefore, 

exigent circumstances justified the warrantless 

ping of defendant’s cell phone, and the trial 

court correctly denied defendant’s motion 

to suppress.

Defendant also argued that the trial court 

reversibly erred by denying his challenge under 

Batson v. Kentucky, 476 U.S. 79 (1986), for the 

prosecution’s peremptory challenge of Juror 

83. However, the court’s determination that 

defendant did not prove by a preponderance 

of the evidence that Juror 83 was excluded 

because of race is supported by the record. 

Accordingly, the trial court did not clearly err 

by denying the Batson challenge.

Lastly, defendant contended that pros-

ecutorial misconduct deprived him of a fair 

trial. Here, the jury was properly instructed 

on all elements of the crime, and any inartful 

arguments made by the prosecutor were either 

harmless or the judge instructed the jury to 
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disregard them. Therefore, the prosecutor did 

not commit reversible misconduct.

The judgment of conviction was affirmed.

2022 COA 28. No. 19CA1308. People v. Marti-
nez. Criminal Theft—Proximate Cause—Resti-

tution—Insurance Company—Victim.

Defendant stole the victim’s bicycle out of 

the victim’s garage. The victim got into his car 

and chased defendant. The victim caught up 

with defendant and pulled in front of him to get 

him to stop. Instead of stopping, defendant ran 

into the victim’s car with the bicycle. Defendant 

got off the bicycle, walked up the street, got 

into another car, and drove away. The victim 

recovered the bicycle, which was undamaged, 

but the collision resulted in damage to the 

victim’s car.

The prosecution charged defendant with 

second degree burglary, criminal mischief, and 

violation of bail bond conditions. Defendant 

entered into a plea agreement by which he 

agreed to pay restitution for damages caused 

by the theft. The prosecutor filed a motion 

for restitution for the costs of repairing the 

victim’s car. After a hearing, the court ordered 

defendant to pay the requested amount of 

restitution—$500 to the victim for his insurance 

deductible and the remaining $1,893.84 to the 

victim’s insurer, GEICO, which had covered 

the victim’s loss.

On appeal, defendant contended that the 

district court erred by determining that he was 

the proximate cause of the damage to the victim’s 

car because the victim’s conduct constituted an 

independent intervening cause. He maintained 

that the victim’s behavior was grossly negligent 

and thus not foreseeable. However, the evidence 

presented at the hearing demonstrated that it 

was not grossly negligent as a matter of law for 

the victim to turn in front of defendant, because 

the victim anticipated that his actions would 

stop the theft. Moreover, because the victim’s 

pursuit of the thief was foreseeable, it was also 

foreseeable that the victim would take steps to 

recover his bicycle when he reached the thief, 

such as trying to force him to stop. Therefore, 

the district court did not abuse its discretion by 

determining that defendant was the proximate 

cause of the damage to the victim’s car.

Defendant also argued that the district court 

erred by awarding restitution to GEICO. The 

2000 amendments to the restitution statutes 

did not alter prior case law allowing insurance 

companies that indemnify their policyholders 

for losses proximately caused by felonies, mis-

demeanors, or other offenses specified in the 

restitution statutes to obtain restitution from 

offenders. Here, GEICO was a “victim” because 

it paid the cost of repairing the damage to the 

victim’s car above the $500 deductible. Therefore, 

the court did not err.

The order was affirmed.

2022 COA 29. No. 20CA1109. In re Marriage of 
Sheehan. Family Law—Remedial and Punitive 

Contempt Sanctions—Ability to Pay—Mainte-

nance—Voluntary Underemployment —Post-Dis-

solution of Marriage.

Wife and husband were divorced in 2014. 

Their separation agreement provided that hus-

band would pay wife $18,419.50 for property 

division equalization within 48 months of the 

entry of the decree and $5,300 in monthly 

spousal maintenance until she reached age 67. 

Shortly thereafter, husband filed a motion to 

modify maintenance, asserting that his position 

had been eliminated and he was unlikely to 

find a new job at comparable pay. The court 

denied the request but retroactively modified the 

maintenance obligation while husband got his 

new business established. Husband immediately 

fell behind on his obligations and wife filed six 

contempt motions between August 2015 and 

June 2018 for his noncompliance. Husband was 

found in contempt each time and was ordered 

to pay arrearages and attorney fees. At the 

sentencing hearing on the fifth contempt motion, 

wife requested that husband be incarcerated. 

Husband was incarcerated for a short period of 

time before he paid and purged the contempt.

In 2019, husband filed his second motion 

to modify maintenance. He noted the lengthy 

history of contempt motions and orders and 

that wife had begun garnishing his wages, but 

the garnishment was not sufficient to meet his 

monthly obligations. Husband alleged that he 

had been unable to obtain employment at the 

salary he was making when he agreed to the 

original maintenance obligation. This motion 

is still pending. A few hours after husband filed 

his second motion, wife filed her seventh motion 

for contempt. At the hearing, husband’s defense 

was that he did not have the present ability to 

pay what he owed wife and that he was not 

willfully refusing to pay his support obligation. 

A magistrate found husband guilty of remedial 

and punitive contempt and he was ordered to 

pay arrearages, the equalization payment, and 

wife’s attorney fees. He was also remanded into 

custody on a no-bond hold, with a work release 

authorization, until the monies were paid.

At a review hearing two weeks later husband 

reported that he had lost his job because of 

the incarceration and had made no payments. 

The magistrate found that husband had the 

present ability to pay, based on his history of 

voluntary underemployment and the fact that 

he was able to purge the prior contempts, and 

sentenced him to six months in jail in 30-day 

increments until he completed the sentence or 

purged the contempt through full payment. The 

district court adopted the contempt findings 

and sanctions.

As to remedial contempt, husband argued 

on appeal that the magistrate erred by finding 

an ability to pay based on imputed income 

and a finding of voluntary underemployment. 

Alternatively, he argued that even if a finding of 

an ability to pay can rest on imputed income and 

a finding of underemployment, the magistrate 

erroneously analyzed those issues. Under 

Colorado Supreme Court precedent, even if 

husband is acting in bad faith with respect to 

his employment, that cannot support a finding 

of present ability to comply, and a past ability to 

comply with a support order does not necessarily 

mean a present ability to comply exists. Here, 

the magistrate’s analysis of husband’s claim 

that he was unable to comply was tainted by 

improper consideration of husband’s alleged 

voluntary underemployment and his past 

success at purging contempts. The magistrate’s 

finding lacked record support and she applied 

the incorrect legal standard. Therefore, the 

magistrate abused her discretion in finding 

remedial contempt.

Husband also argued that the punitive 

contempt finding was erroneous because (1) 

he lacks the present ability to comply with 



80     |     C O L OR A D O  L AW Y E R     |     M AY  2 0 2 2

FROM THE COURTS   |   COLORADO COURT OF APPEALS

his obligations and (2) the evidence does not 

support the punitive contempt finding. The 

focus of punitive contempt is whether at some 

point the contemnor had the ability to pay but 

did not do so; thus the court was not precluded 

from finding willful compliance. However, the 

magistrate’s punitive contempt findings lacked 

sufficient specificity for the Court of Appeals to 

provide meaningful review and to determine 

whether wife had proved beyond a reasonable 

doubt that husband’s failure to timely pay was 

willful.

Husband also challenged the magistrate’s 

imposition of sanctions, asserting that the 

magistrate conflated the sanctions in such a 

way that the remedial sanctions cannot be 

distinguished from the punitive ones. Because 

the Court concluded that the contempt findings 

must be reversed, the sanctions will necessarily 

be vacated.

The judgment was reversed and the case 

was remanded for further proceedings.

2022 COA 30. No. 20CA1778. Board of County 
Commissioners of Adams County v. City 
and County of Denver. Denver International 

Airport—Breach of Contract—Noise Standards—

Statute of Limitations—Waiver—Accord and 

Satisfaction—Laches—Claim Preclusion—In-

terest Calculation.

The City and County of Denver (Denver) and 

the Board of County Commissioners of Adams 

County and three Adams County cities (collec-

tively, Adams) entered into an intergovernmental 

agreement (IGA) concerning the construction 

and operation of Denver International Airport 

(DIA). As relevant here, the IGA contained a 

provision that requires Denver to report specific 

noise levels annually using a noise monitoring 

system and to pay a stipulated damage amount 

per uncured noise violation. The IGA includes 

noise exposure performance standards (NEPS) 

applicable to noise generated by aircraft flight 

operations. At the time the parties signed the 

IGA, they knew that a noise monitoring system 

capable of fulfilling the contract’s requirements 

did not exist and would have to be developed. 

They also knew that, even when the system was 

created, it might not be completely accurate. 

In 1991, Denver initially decided to model 

aircraft noise using the ARTSMAP computer 

program, a system based in part on the Federal 

Aviation Administration’s Integrated Noise 

Model, rather than to install a noise monitoring 

system. Thereafter, in 1995, Denver installed the 

state-of-the-art Airport Noise and Operations 

Monitoring System (ANOMS).

When DIA opened, Denver reported noise 

levels from both ARTSMAP and ANOMS. But 

after a few years, Denver only reported noise 

violations from ARTSMAP, and the parties 

settled subsequent NEPS violations using 

ARTSMAP data. In 2014, Adams learned that 

the two systems no longer reported comparable 

data and that the modeling data significantly 

underreported noise levels. Adams filed this 

action and alleged, among other things, that 

Denver violated the contract by reporting data 

from a noise modeling system rather than a 

noise monitoring system. After a bench trial, 

the trial court ordered Denver to pay damages 

for uncured violations computed by the noise 

monitoring system. The trial court found that 

ARTSMAP did not comply with the IGA because 

it was a noise modeling system rather than a 

noise monitoring system capable of recording 

aircraft noise as required by the IGA. Thus, 

the court found that Denver’s exclusive use of 

ARTSMAP to report aircraft noise violated the 

IGA. It then found that Denver owed Adams 

liquidated damages for 67 Class II NEPS vio-

lations that occurred between 2014 and 2016 

and 8% interest compounded from December 

31 of each year of violation until the date of the 

judgment, June 19, 2020. 

On appeal, Denver argued that Adams’s 

enforcement claims were barred by the statute 

of limitations. It maintained that the breach of 

contract claims were barred because claims 

challenging the method of contract performance 

accrue when the method is implemented, so 

Adams’s claims accrued in 1995 when it knew 

that Denver used ARTSMAP for its annual 

NEPS calculations and that ARTSMAP tended 

to report lower noise levels than the ANOMS 

noise monitors. Here, while the undisputed facts 

show that Adams knew of Denver’s failure to 

use a noise monitoring system to report NEPS 

compliance in 1995, the claim for breach of 

contract did not accrue until 2014 when Adams 

became aware it suffered damages. Accordingly, 

Adams’s claims for breach of contract from 2014 

to 2016, filed in 2018 after the parties’ tolling 

agreement expired, were within the three-year 

statute of limitations,

Denver also argued that Adams implicitly 

waived its right to challenge the use of ARTS-

MAP through its course of conduct since 1995. 

However, the record shows that Adams was 

not aware of all material facts related to the 

performance discrepancies between ARTSMAP 

and ANOMS, so the trial court did not clearly 

err by finding that Adams’s decision to accept 

data from ARTSMAP did not waive its right to 

challenge Denver’s use of ARTSMAP for NEPS 

compliance. 

Denver further contended that Adams’s 

challenges to its use of ARTSMAP were barred by 

accord and satisfaction. First, Denver’s decision 

to use ARTSMAP for NEPS compliance was not 

an “offer” to use a modeling system to satisfy 

the IGA’s noise monitoring system requirement 

that Adams “accepted” by using the ARTSMAP 

data to settle NEPS violations to thereby create a 

new contract. Therefore, the trial court properly 

found that Denver failed to prove all elements 

of accord and satisfaction.

Denver also argued that Adams’s claims were 

barred by laches. However, the trial court reason-

ably found that Denver failed to prove the laches 

elements because Adams lacked full knowledge 

of the facts, there was no unreasonable delay 

in the timing of Adams’s lawsuit, and there was 

no prejudice because Denver created any delay 

by withholding material information. Further, 

Denver has likely benefited from the delay by 

avoiding noise mitigation payments since the 

time it learned of the growing discrepancies.

Denver also contended that Adams’s claims 

were barred by claim preclusion because there 

is identity of both subject matter and claims with 

litigation in 1999. However, the 1999 litigation 

did not seek redress for the same basic wrong 

nor rest on the same or a substantially similar 

factual basis. Accordingly, this case was not 

barred by claim preclusion.

Lastly, Denver argued that prejudgment 

interest should be calculated from November 15, 

2017, when Adams notified Denver of its claims, 

rather than December 31, 2014, the date the 
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violation accrued. In breach of contract cases, 

prejudgment interest accrues from the time 

when the breach and damages occur. Here, the 

claim for the uncured 2014 breach accrued on 

December 31, 2014; the claim for the uncured 

2015 breach accrued on December 31, 2015; and 

the claim for the uncured 2016 breach accrued 

on December 31, 2016. Accordingly, the court’s 

award of prejudgment interest was proper.

The judgment was affirmed.

March 10, 2022
2022 COA 31. No. 21CA0764. People in the 
Interest of A-J.A.B. Dependency and Neglect—

Termination of Parent-Child Legal Relation-

ship—Indian Child Welfare Act—“Reason to 

Know”—Notice—Due Diligence.

The Adams County Human Services De-

partment (Department) filed a dependency 

and neglect petition concerning the child. 

The petition did not indicate that the child 

was a member of an Indian tribe or eligible 

for membership in an Indian tribe and did 

not state what efforts the Department made 

to determine whether the child was an Indian 

child. Mother repeatedly asserted during the 

proceeding that the child could possibly have 

Cherokee or Lakota Sioux heritage, but she did 

not provide an Indian Child Welfare Act (ICWA) 

assessment form or any further information 

about the child’s ICWA status. The Department 

did not gather additional information during 

the proceeding to determine the child’s ICWA 

status. Ultimately, the juvenile court found that 

the case was not governed by the ICWA and it 

terminated mother’s parental rights.  

On appeal, mother argued that, because 

the juvenile court had “reason to know” that 

the child was an Indian child based on her 

assertions, the Department should have sent 

notice of the proceeding to the Cherokee and 

Sioux tribes under CRS § 19-1-126(1)(b). Here, 

while the juvenile court had information that the 

child might have Cherokee or Sioux heritage, 

mother told the court she was not a member of 

any tribes and had no information indicating 

that the child was a member of or eligible 

for membership in any tribes. Therefore, the 

juvenile court did not have reason to know that 

the child was an Indian child. However, CRS § 

19-1-126(3) required the juvenile court to direct 

the Department to “exercise due diligence” to 

assist the court in determining whether there 

was reason to know that the child was an Indian 

child and to make a record of those efforts. 

This due diligence required the Department 

to identify every federally recognized tribe 

associated with the Cherokee and Sioux ancestry 

groups, to explore the basis of mother’s Indian 

heritage claim to decide what additional infor-

mation it needed to obtain, and to provide that 

information to the court to help it determine 

whether there was “reason to know” the child 

was an Indian child. Because the court did not 

direct the Department to take these steps, the 

court erred.

The case was remanded for the juvenile 

court to expeditiously determine whether there 

is “reason to know” that the child is an Indian 

child before recertifying the case for a decision.

March 17, 2022
2022 COA 32. No. 19CA1997. People v. Le. 
Restitution—Victim—Tax Evasion—Retail 

Marijuana Excise Tax.

Defendant was one of 31 co-defendants 

indicted on numerous felony charges for par-

ticipating as high-ranking members of a Col-

orado-based drug trafficking organization that 

illegally cultivated and distributed marijuana. 

Defendant pleaded guilty to evading Colorado’s 

marijuana excise tax and, as part of his plea 

agreement, he was required to pay restitution 

jointly and severally with co-defendants. The 

People moved for payment of restitution to the 

Colorado Department of Revenue (DOR) for 

unpaid marijuana excise taxes. The trial court 

denied the motion.

On appeal, the People argued that the DOR is 

a “victim” entitled to restitution under Colorado’s 
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Restitution Act (Act), so the trial court erred 

in denying it restitution. The marijuana excise 

tax statutes establish a 15% tax on marijuana 

sales and contemplate that unpaid excise taxes 

may be recoverable as restitution if permitted 

by the Act. The deprivation of unpaid excise 

taxes represents a harm to the legal interests of 

the entity charged with collecting such taxes. 

Under the Act’s plain language, the DOR can be 

considered a “victim” because it is obligated to 

collect the marijuana taxes and can by aggrieved 

by tax evasion. Accordingly, the trial court erred.  

The order was reversed and the case was 

remanded for further proceedings.

 

March 24, 2022
2022 COA 33. No. 19CA0340. People v. Clark. 
Juror Bias—Challenge for Cause—Peremptory 

Strike—County Court Judge—Jury Deliberations.

Defendant, a Black man, was charged with 

kidnapping and sexual assault against a white 

woman. During voir dire, defense counsel ques-

tioned the jury about the fact that defendant was 

the only Black person in the room. Prospective 

Juror K volunteered that he didn’t want diversity, 

and defense counsel challenged him for cause. 

Prospective Juror K agreed to perform his duties 

impartially but clarified that he would not 

change his views on diversity. The court denied 

the challenge, and defense counsel used one of 

his peremptory strikes to remove prospective 

Juror K. The jury convicted defendant of second 

degree kidnapping and sexual assault caused 

by threat of imminent harm.

On appeal, defendant argued that the trial 

court abused its discretion by rejecting his 

challenge to remove prospective Juror K. Here, 

prospective Juror K expressed a bias and then 

explicitly rejected the possibility of setting 

aside that bias. Accordingly, the court abused 

its discretion in denying the challenge for 

cause. However, this erroneous ruling alone 

does not amount to structural error because 

defendant chose to exercise his statutorily 

allotted peremptory strikes, and he presented 

no evidence that another biased juror served 

on the jury after he removed prospective Juror 

K. Therefore, the error was harmless. 

Defendant also contended that the county 

court judge who received his jury verdict lacked 

authority to do so, and thus his conviction 

must be reversed. A county court judge who is 

properly qualified and is assigned by the chief 

justice or a chief judge may perform judicial 

duties in a district court. Here, defendant was 

tried before District Court Judge Hall, and 

County Court Judge Taylor sat in his place 

after deliberations began to receive the verdict 

because Judge Hall had a schedule conflict. It 

is undisputed that County Court Judge Taylor 

held the proper qualifications, and he presided 

by assignment from the chief judge of the 

district, so he possessed authority to sit in lieu 

of Judge Hall.

Lastly, defendant asserted that a juror’s 

post-trial affidavit detailing an aspect of jury 

deliberations constituted “extraneous preju-

dicial information” under CRE 606(b) entitling 

him to an evidentiary hearing to determine 

whether that information posed a reasonable 

possibility of prejudice. Here, an unnamed 

juror’s statement that another judge told her 

that juries must deliberate until they reach a 

unanimous verdict did not amount to extraneous 

prejudicial information because the statement 

did not concern an element of the charged 

crimes or implicate an issue the jury was tasked 

with deciding. Accordingly, defendant was not 

entitled to an evidentiary hearing.

The judgment was affirmed. 

2022 COA 34. No. 19CA0342. People v. Gulyas. 
Sexual Assault on a Child—Juror—Challenge 

for Cause—Rape Shield Statute.

Defendant had a sexual relationship with 

T.B., her teenage tutee. She was charged with 

sexual assault on a child by one in a position of 

trust, sexual exploitation of a child, and internet 

sexual exploitation of a child. At the conclusion 

of voir dire, defense counsel challenged Juror 

R for cause based on a bias in favor of child 

witnesses. The court denied the challenge, and 

defendant was convicted as charged.

On appeal, defendant argued that the trial 

court should have excused Juror R because 

he acknowledged that he was more likely to 

believe a child witness than an adult witness. 

Here, Juror R’s statements indicated that he was 

unlikely to impartially evaluate the witnesses’ 

testimony without court intervention. Thus, 

he either had to be rehabilitated or excused, 

which did not occur. Therefore, the trial court 

erred by not dismissing Juror R, and because 

he served on the jury, reversal was required.

Defendant also contended that the trial 

court abused its discretion by applying the rape 

shield statute to bar admission of evidence that 

she had previously been sexually assaulted. She 

maintained that the statute prohibits evidence 

related to “the victim’s” or “a witness’s” prior 

sexual conduct, and she was neither. Based 

on the rape shield statute’s clear purpose, a 

defendant is not a witness under its provisions, 

so the trial court erred.

The judgment of conviction was reversed 

and the case was remanded for a new trial.

2022 COA 35. No. 20CA0791. Ricchio v. Colo-
rado Securities Commissioner. Administrative 

Procedure Act—Colorado Securities Act—Cease 

and Desist Order—Irreconcilable Conflict.

The Colorado Securities Commissioner 

(Commissioner) issued a final order directing 

Ricchio to immediately cease selling unregis-

tered securities in Colorado and to not otherwise 

violate the Colorado Securities Act (CSA).

Ricchio argued on appeal that the Commis-

sioner violated his right to due process by issuing 

the final order before he had an opportunity to 

submit exceptions to the administrative law 

judge’s (ALJ) initial decision, arguing that the 

Administrative Procedure Act (APA) allowed him 

30 days to file exceptions. The APA applies to 

state agency action unless its provisions conflict 

with a specific provision of an agency’s statute, 

and it allows exceptions to be filed within 30 

days of the ALJ’s initial decision. The Colorado 

Securities Act has a 10-day deadline for the 

Commission to provide notice of a final order, 

which irreconcilably conflicts with the APA’s 

30-day exceptions deadline. Because the CSA 

is more specific, it applies in this case. Here, 

the Commissioner issued the final order six 

days after receiving the ALJ’s initial decision 

and thus complied with the CSA, so there was 

no due process violation.

Ricchio also argued more generally that 

the Commissioner violated his due process 

rights by issuing the final order before he had 

an opportunity to submit exceptions to the 
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ALJ’s initial decision. However, there was no 

due process violation because Ricchio had 

notice and the opportunity to be heard in the 

administrative proceedings.

Lastly, Ricchio argued that the Commis-

sioner erred by issuing the final order because 

it was not supported by sufficient evidence 

establishing that it was necessary in the public 

interest. However, sufficient record evidence 

established that the order was appropriate in 

the public interest.

The order was affirmed.

2022 COA 36. No. 21CA1757. Hale v. Southeast 
Colorado Power Association. Statutory Offer 

of Settlement—Modification—Avoidance.

Hale, the Sandra Kay Mundell Revocable 

Trust (Trust), and the Estate of Sandra Kay 

Mundell (Estate) (collectively, plaintiffs) own 

thousands of acres of property that burned 

during the Badger Hole Fire. They sued defen-

dant, Southeast Colorado Power Association 

(SECPA), alleging that its negligence caused 

the fire. Mediation was unsuccessful, and 

SECPA served plaintiffs with statutory offers of 

settlement. Estate and Trust accepted an offer 

of $1,241,677 plus court costs. Hale rejected 

an offer of $15,000 plus court costs. SECPA 

then filed a motion to enforce settlement. 

Plaintiffs filed a cross-motion to enforce as 

to Estate and Trust but not as to Hale. The 

Court denied SECPA’s motion and granted 

plaintiffs’ cross-motion. SECPA then moved 

for reconsideration and, in the alternative, for 

certification of an interlocutory appeal. The 

court denied the motion for reconsideration 

but granted the motion for certification for 

interlocutory review on (1) whether a trial court 

may alter or modify a settlement offer based on 

a mistake in drafting the offer by the offeror; 

and (2) whether enforcement of a purported 

settlement agreement can be avoided on the 

grounds of mistake, excusable neglect, or lack 

of authority by the offering party’s counsel.

The Court of Appeals granted the appeal 

under C.A R. 4.2 and determined that the 

matter is governed by CRS § 13-17-202, which 

provides that a timely accepted statutory offer 

becomes a “settlement agreement” that is “fully 

enforceable” by the court. Further, settlement 

agreements are interpreted by courts according 

to common law contract principles, which a 

court may apply when determining whether 

an accepted statutory offer is enforceable. The 

Court therefore answered both questions in 

the affirmative.

The order granting plaintiffs’ cross-motion 

to enforce settlement was reversed and the case 

was remanded for further proceedings.

March 31, 2022
2022 COA 37. No. 20CA1052. Houser v. Cen-
turyLink, Inc. Securities—Merger—Material 

Misstatements—Material Omissions—Con-

trolling Persons—Leave to Amend Complaint.

CenturyLink, Inc. and Level 3 Communica-

tions, Inc. issued a press release announcing 

they had signed an agreement to merge. The 

companies filed a joint preliminary proxy 

statement/prospectus in a registration statement 

with the Securities and Exchange Commission 

(SEC). The SEC subsequently declared the 

final registration statement (the Registration 

Statement), which incorporated the joint proxy 

statement/prospectus (the Prospectus), effec-

tive. The companies’ respective shareholders 

voted to approve the merger, and the merger 

closed. Plaintiff filed this putative class action 

against CenturyLink and certain of its officers 

and directors (collectively, defendants) alleging 

violations of the Securities Act of 1933 (Act). The 

complaint asserted claims under (1) section 

11, based on alleged material misstatements 

and omissions in the Registration Statement; 

(2) section 12(a)(2), based on alleged material 

misstatements and omissions in the Prospectus; 

and (3) section 15, against the officers and 

directors, based on their status as “control 

persons” who are liable for the company’s 

section 11 and section 12(a)(2) violations. The 

district court granted defendants’ motion to 

dismiss the complaint under Rule 12(b)(5) and 

denied plaintiff’s motion for leave to amend 

the complaint.

On appeal, plaintiff argued that the district 

court erred in dismissing the complaint. A 

plaintiff pleading a claim under sections 11 or 

12(a)(2) must identify a material misstatement 

or omission. A statement is material only if a 

reasonable investor would consider it important 

in determining whether to buy or sell stock. 

Regarding an omission, a plaintiff must allege 

that securities laws required the omitted material 

fact to be included or that its absence rendered 

statements in the registration statement or 

prospectus misleading. As to the alleged omis-

sions, the complaint failed to sufficiently allege 

that CenturyLink was aware of the existence or 

extent of the alleged improper practices and 

the potential repercussions to require it to have 

disclosed a potentially negative effect on its 

revenues. Further, CenturyLink disclosed the 

risks of customer caution, employee instability, 

and increased capital expenditures. Plaintiff’s 

allegations about alleged misstatements were 

similarly not well-pleaded. Therefore, the district 

court did not err.  

Plaintiff also contended that the district court 

erred by denying his motion for leave to amend 

the complaint because an amendment wouldn’t 

be futile. Here, an amendment wouldn’t be 

futile because after plaintiff filed his complaint, 

many additional relevant facts came to light 

that relate to the cramming theory alleged in 

the complaint, and defendants’ knowledge of 

the nature and extent of those practices and its 

consequences when the Offering Documents 

became effective. 

The order dismissing plaintiff’s claims was 

affirmed. The denial of plaintiff’s motion for leave 

to amend as it pertains to the omissions claim 

based on the cramming theory was reversed and 

the case was remanded for further proceedings. 

The order denying plaintiff’s motion for leave 

to amend was otherwise affirmed.

2022 COA 38. No. 20CA2067. Herbst v. Univer-
sity of Colorado Foundation. Uniform Prudent 

Management of Institutional Funds Act—Char-

itable Trust—Special Interest—Standing.

The University of Colorado Foundation 

(Foundation) is a nonprofit charitable corpo-

ration that receives, manages, and prudently 

invests private donations for the benefit of 

the University of Colorado (CU) and supports 

CU’s philanthropic endeavors through donor 

stewardship. Plaintiffs are a donor to and former 

Foundation trustee, two CU graduates, and a 

current CU student. Plaintiffs were unhappy 

with the Foundation’s 2009 return on its invest-
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ments. They filed a class action suit against the 

Foundation and its governing board of directors 

(collectively, defendants) for violation of the 

Uniform Prudent Management of Institutional 

Funds Act (Act) and breach of fiduciary duty 

concerning a charitable trust. The district court 

dismissed the complaint for failure to state a 

claim on which relief could be granted and 

lack of standing.

Plaintiffs argued on appeal that the district 

court erred in finding that they lacked standing. 

Under the Act, as at common law, only the 

Attorney General or a person with a special 

interest in a charitable trust has standing to 

sue for mismanagement. Parties with special 

interests in the charitable trust’s benefits have 

been accorded standing to enforce the trust, 

but only when they are entitled to benefits 

different from those to which members of the 

public are entitled generally. Mere status as a 

donor or intended beneficiary of a charitable 

trust does not confer special interest standing. 

Plaintiffs here do not have a special interest in 

the Foundation’s management of its investments 

and therefore lack standing. Accordingly, the 

district court correctly dismissed the complaint. 

Defendants’ request for appellate attorney 

fees was denied for failure to explain the legal 

and factual basis for an award as required by 

C.A.R. 39.1.

The judgment was affirmed.

2022 COA 39. No. 21CA0663. In re Marriage 
of  Turner. Dissolution of Marriage—Permanent 

Orders—Bonuses—Marital Property.

During their dissolution of marriage pro-

ceeding, the parties disputed whether potential 

bonuses that wife could receive after the disso-

lution constituted marital property subject to 

division. The district court entered permanent 

orders in January 2021 concluding that the 

year-end bonuses were not marital property 

subject to division. Several weeks after the 

permanent orders hearing, wife was awarded 

substantial bonuses. 

Husband contended on appeal that the 

district court misapplied the law by exclud-

ing wife’s potential bonuses from the marital 

property. He maintained that wife earned the 

bonuses in 2020 and a spouse’s compensation 

earned during the marriage is always marital 

property. Under the terms of wife’s employer’s 

annual incentive plan (AIP), most employees 

were eligible to receive an award if they were 

actively employed at the time of the award. AIP 

bonuses were not guaranteed and depended on 

the company achieving certain operating goals 

and objectives, the employee achieving perfor-

mance goals, and the employee’s supervisor’s 

and chief executive officer’s discretion. Under 

wife’s supplemental incentive plan, potential 

bonuses were also discretionary and dependent 

on company earnings. Here, wife’s potential 

bonuses were not contractually enforceable 

as of the date of the permanent orders hearing, 

so they were not property and thus not marital 

property subject to division. 

The judgment was affirmed.  
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March 7, 2022
2022 CO 11. No. 21SA110. People v. Brown. 
Criminal Law—Searches and Seizures—Probable 

or Reasonable Cause. 

The People brought this interlocutory appeal 

under C.A.R. 4.1, challenging the district court’s 

order suppressing defendant’s statements 

following his detention by the police. The 

trial court determined that the officers who 

detained defendant did not have a reasonable 

and articulable suspicion that a crime had been 

committed, was being committed, or was about 

to be committed. 

The Supreme concluded that while the 

trial court erred in considering the officers’ 

subjective intent in effectuating the seizure, it 

was nonetheless correct that the officers lacked 

reasonable and articulable suspicion to detain 

defendant. Accordingly, the trial court’s order 

suppressing Brown’s statements was affirmed, 

albeit on other grounds.

March 14, 2022
2022 CO 12. No. 21SA187. Skillett v. Allstate Fire 
and Casualty Insurance Co. C.A.R. 21.1—Cer-

tified Questions of State Law—Insurance—Com-

panies and Persons Liable—Statutory Bad Faith. 

The Supreme Court accepted jurisdiction 

under C.A.R. 21.1 to answer a certified question 

of law from the US District Court for the District 

of Colorado to decide whether an action for 

unreasonably delayed or denied insurance 

benefits under CRS §§ 10-3-1115 to -1116 may 

proceed against an individual claims adjuster. 

(Compare Riccatone v. Colorado Choice Health 

Plans, 2013 COA 133, with Seiwald v. Allstate 

Property and Casualty Insurance Co., No. 20-cv-

00464-PAB, 2020 WL 6946563 (D.Colo. 2020)). 

The Court concluded that, given the plain 

language of CRS §§ 10-3-1115 to -1116—read 

in context and in their entirety—an action for 

unreasonably delayed or denied insurance 

benefits proceeds against an insurer, not an 

individual adjuster. Accordingly, the Court 

answered the certified question in the negative 

and returned the case to the district court for 

further proceedings.

March 21, 2022
2022 CO 13. No. 21SC6. Cisneros v. Elder. 
Colorado Governmental Immunity Act—Waivers 

of Sovereign Immunity—Intentional Torts. 

In this case, the Supreme Court considered 

whether CRS § 24-10-106(1.5)(b) of the Colorado 

Governmental Immunity Act (CGIA) waives 

sovereign immunity for intentional torts that 

result from the operation of a jail for claimants 

who are incarcerated but not convicted. 

The Court concluded that CRS § 24-10-

106(1.5)(b) waives immunity both for intentional 

torts and for acts of negligence resulting from 

the operation of a jail for claimants who are 

incarcerated but not convicted. In reaching 

this determination, the Court concluded that 

the statutory language waiving immunity for 

claimants who “are incarcerated but not yet 

convicted” and who “can show injury due to 

negligence” sets a floor, not a ceiling. 

Accordingly, the Court reversed the judg-

ment of the division below and remanded the 

case for further proceedings consistent with 

this opinion.

2022 CO 14. No. 21SA308. People v. Cortes-Gon-
zalez. Attorney-Client Privilege—Attorney-Client 

Confidentialities—Implied Waiver—Fairness 

Principle—Automatic Statutory Waiver—CRS 

§ 18-1-417—Ineffective Assistance of Counsel—

Postconviction Remedies—Crim. P. 35(c)—C.A.R. 

21.

The Supreme Court reached multiple 

holdings in this case. First, the Court held 

that whenever a defendant alleges ineffective 

assistance of counsel, the defendant auto-

Summaries of Published Opinions

matically waives the attorney-client privilege, 

as well as any other confidentiality, between 

counsel and the defendant, but only with 

respect to the information that is related to 

the ineffective assistance claim. See CRS § 

18-1-417(1). And, with the prohibition on the 

disclosure of attorney-client confidentialities 

removed, the allegedly ineffective counsel has 

no reason to refuse to discuss with, or disclose 

to, the prosecution such confidentialities, so long 

as they are related to the ineffective assistance 

claim advanced. Thus, when the prosecution 

properly requests confidential information 

related to an ineffective assistance claim, the 

allegedly ineffective counsel must produce the 

requested information without undue delay.

Second, the Court held that the procedures 

set forth in Crim. P. 35(c)(3)(V) in no way 

modify CRS § 18-1-417. No provision in Crim. 

P. 35(c)(3)(V) mentions § 18-1-417 or deals with 

attorney-client confidentialities. Contrary to 

one of the contentions advanced in this case, 

the scope of the statutory waiver is contingent 

on the nature of the ineffective assistance 

claim lodged, not on any action the court takes 

pursuant to Crim. P. 35(c)(3)(V).   

The Court recognized, however, that pros-

ecutors will generally wait to seek confidential 

information related to an ineffective assistance 

claim until, pursuant to Crim. P. 35(c)(3)(V), 

the court has requested a response from them 

or set a hearing. This is the preferred practice. 

Given the importance of the protection afford-

ed confidential attorney-client information, 

prosecutors would do well to avoid requesting 

access to such information until they have a 

need for it. 

Third, the Court held that it is improper for 

prosecutors to request an order or use a Crim. 

P. 17 subpoena duces tecum (SDT) to attempt 

to access the confidential information covered 

by CRS § 18-1-417(1). In light of § 18-1-417(1), 
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there’s no need to seek an order or use an SDT. 

And, because the statutory waiver is cabined by 

the nature of the ineffective assistance claim, 

it is improper for prosecutors to ever request 

the production of confidential information 

that’s unrelated to the claim. Hence, whether 

through an order or an SDT, attempting to 

compel production of the allegedly ineffective 

counsel’s entire case file without regard to the 

nature of the claim runs afoul of Colorado law.

Fourth, the Court held that the prosecution 

doesn’t have an inherent right to an in camera 

review of the allegedly ineffective counsel’s 

case file—even if the purpose of the review is 

to ensure that all information subject to the 

waiver will be produced. In camera disclosure 

to the court is still a disclosure, and even if it 

goes no further and the court declines to share 

any documents with the parties, the review 

itself could have a chilling effect on attorneys 

and their clients, especially if prosecutors are 

able to frequently and easily obtain in camera 

review. Prosecutors must trust that the allegedly 

ineffective counsel will proceed in accordance 

with all ethical duties.  

Finally, the Court held that after the allegedly 

ineffective counsel has produced the confi-

dential information covered by the automatic 

waiver in CRS § 18-1-417(1), the court may 

grant a request for an in camera review of the 

allegedly ineffective counsel’s entire case file if 

the prosecution first clears the hurdle erected 

in People v. Madera, 112 P.3d 688, 691 (Colo. 

2005). Under Madera, the prosecution must 

have a reasonable good faith belief that in 

camera inspection of the allegedly ineffective 

counsel’s case file will reveal that the additional 

information sought falls within the statutory 

waiver. If the court finds that the prosecution has 

satisfied the Madera standard, it should order 

the allegedly ineffective counsel to produce the 

entire case file for an in camera review to deter-

mine whether there is additional information 

related to the ineffective assistance claim. After 

any in camera review, the court must disclose 

to the prosecution claim-related information 

not previously produced.

Accordingly, the Court held that the district 

court erred in ordering the public defender to 

turn over the unredacted copies of her case files 

for an in camera review. The rule was made 

absolute and the case was remanded for further 

proceedings consistent with this opinion.

March 28, 2022
2022 CO 15. No. 21SA181. People v. Moreno. 
Freedom of Speech—Overbreadth—Harassment.

In this appeal, the Supreme Court reviewed 

a district court order invalidating part of Col-

orado’s harassment statute. The district court 

concluded that the phrase “intended to harass” 

in CRS § 18-9-111(1)(e) unconstitutionally 

restricts protected speech. The Court agreed 

that this provision is substantially overbroad 

on its face and thus affirmed the district court’s 

order.  

These summaries of Colorado Supreme 
Court published opinions are provided 
by the Court; the CBA cannot guarantee 
their accuracy or completeness. Both the 
summaries and full opinions are available 
on the CBA website and on the Colorado 
Judicial Branch website.
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 Document assembly and automation 
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Indexed I/O
 A premium eDiscovery solution, without 
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MGMT HQ
 MGMT HQ offers access to monthly 

webinars, white papers, Affinity University, 

and more. Give your team the kind of 

practical, real-world training it needs to 

grow and thrive. Use code COBARMEMBER 
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MyCase
 MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

Office Depot
 Save up to 80% on office supplies. Visit 

http://1800members.com/cobar.
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 On demand web content collections. 
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com.  
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Yoga Pod
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ACSIA Partners
 Premium discount on long-term care 

insurance for members, their families, 
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Geico Insurance
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to discuss your malpractice insurance needs.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write an 
article in an area not listed on these pages, please contact Jodi Jennings at jjennings@cobar.org 
(substantive law articles) or Susie Klein at sklein@cobar.org (all other areas). Writing guidelines 
are available at cl.cobar.org.
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Courtney J. Leathers Allen
(303) 893-3111, 
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Mary Elizabeth Geiger
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Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(303) 443-8010, gjsmith@celaw.com
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K Kalan
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Sheri Danz
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(303) 295-8228, jhusband@hollandhart.com
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Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov
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the legal profession, and the 
administration of justice. Please 
note that the publication is 
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civility and professionalism 
and reserves the right to reject 
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include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
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experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
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about your perspective; articles 
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Susie Klein at sklein@cobar.org 
for consideration.
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Luis A. Toro
Luis Toro is a “seasoned” attorney in the third phase of his career. He 
currently works as a municipal attorney after previous positions with a law 
firm and a nonprofit. He’s been a member of the Colorado Lawyer advisory 
board since July 2021. 

What’s the best advice you’ve ever been 
given? 
Learn to read financial statements.

What’s the worst advice you’ve ever been 
given?
My high school guidance counselor recommended 

that I go to trade school to learn how to repair 

computers.

What’s your favorite memory from law 
school?  
Drinking beer with my classmates on a rooftop bar 

on a sunny December afternoon.

What do you wish you had learned in law 
school? 
How to build and run a law firm—i.e., the business 

side of law practice.

Social media network of choice?
I inhabit the mean streets of Twitter, where there’s 

no pretense that the people you’re interacting with 

are your “friends.”

Favorite place you’ve traveled to:
Singapore. The food is fantastic, the cultural blend 

is fascinating, the weather is gorgeous, and it 

doesn’t hurt that English is the most commonly 

spoken language.

What’s your favorite thing to cook? 
My wife introduced me to an Instant Pot recipe to 

make green chile stew from scratch. I love going 

from chopping raw chiles to enjoying the finished 

product.

What sport do you love to play or watch 
or both?
I’ve been a Denver Nuggets fan since around the 

time they started in the NBA, and I watch their 

games every chance I get.

On your desk right now: 
A Colorado Avalanche 2001 Stanley Cup souvenir 

puck, a map of Kyrgyzstan I received from a visiting 

delegation from there, a photo of me with my son 

in Singapore, a calavera coaster, and a Denver 

Nuggets face mask.

If I had a dime for every time I heard 
(blank), I’d be a rich person.
“It is what it is.” 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? 
Email Susie Klein at sklein@
cobar.org for a questionnaire. 
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Collaborate 
Strike up conversations with members, share best practices, and upload documents and links.

Learn 
Find out about upcoming CBA and CLE events. 

Network 
Request and make referrals, get insight from colleagues about legal issues, 

and expand your professional network. 

Log on and explore community.cobar.org.

Continue Exploring Community CBA!



MASK-erade 
May 14, 2022  |  6 PM – Midnight  |  Wings Over the Rockies

All individual ticket holders will enjoy an open seating environment.  

Come in your finest black-tie attire, 
most impressive face mask and best dancing shoes, 
and support Denver Bar Association Metro Volunteer Lawyers 

Prefer to stay home? Donate online 
or create a fundraising team 

About DBA Metro Volunteer Lawyers 
Provides pro bono civil legal services to those in need in the Denver metro area 
who are living at or below 200% of federal poverty guidelines.  

in collaboration with the Adams/Broomfield, Arapahoe, 
Douglas/Elbert, and First Judicial District Bar Associations




