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WELCOME   |    PRESIDENT’S MESSAGE

See You 
Soon  

BY  JOI  K US H
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T
his is it—the 

final days 

of my CBA 

presidency. 

A year ago, my journey 

started with a virtual 

swearing-in ceremony 

and all the unknowns 

we had been living 

through since spring 2020. It was because of 

these unknowns, and the continuing uncer-

tainties of how to live in a pandemic world, that 

I chose to focus on one simple goal: engage-

ment—engagement between our leadership 

and our members, engagement between our 

members, and engagement of the association 

with the community at large.

After over a year of stay-at-home orders, 

lock downs, and countless zoom meetings, we 

craved in-person meetings and face-to-face 

connections. Often it seemed like we were 

almost there and life was returning to normal. 

But COVID-19 has proven itself a stubborn 

and unpredictable adversary. Just when we 

thought we might be in the clear, variants and 

cases surged, and official guidance changed. 

We had no choice but to adapt.

Throughout these past 12 months, I’ve tried 

to balance our need for engagement with the 

need to promote the safety and well-being of our 

members. We hosted in-person get-togethers 

when it could be done safely and virtual meetups 

when that wasn’t feasible. But whether in-person 

or remote, the connections I made were strong, 

each bringing me a restored sense of energy 

and reminding me how lucky I am to work in 

this honorable profession. For me, this year has 

been, simply stated, incredible. 

As my term winds down, I reflect on how 

the year evolved and am thrilled to report that 

the CBA is thriving. Despite the pandemic, we 

continue to “uphold the honor and integrity 

of the bar, cultivate cordial relations among 

Colorado lawyers, encourage statewide en-

gagement in CBA programs and leadership, 

and perpetuate the history of the profession 

and the memory of its members.”1 

My Road Warrior Days
Some of my most memorable moments this past 

year came while traveling the state to visit the 

various local bar associations. In Salida, I had 

the honor of meeting Daniel Thom, president 

of the Heart of the Rockies Bar Association, 

and connecting with past CBA President Dick 

1

2

1  Justice Richard Gabriel speaks at the El 
Paso County Bar Association visit alongside 
fellow panelists, from left to right, Judge 
Rebecca Freyre, Judge Frances Johnson, 
Judge Monica Gomez, and Judge Samorreyan 
Burney. 
2  Heading to Telluride.
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Gast. While the gathering was small, its impact 

on me was great.

In Durango, I saw firsthand the great work 

of Julianne Begay, president of the Southwest 

County Bar Association. She led the charge 

in drafting and adopting the association’s 

bylaws and further rejuvenated the association 

by targeting the needs of its members after 

conducting a detailed survey.

In Cortez, I met with Beth Padilla, who leads 

the Four Corners Bar Association, and helped 

promote the association’s CLE on equity, diver-

sity, and inclusion, “Indian Law in Colorado.” 

Sumi Lee, head of diversity outreach for the 

Colorado Judicial Branch, joined me when visit-

ing the Seventh Judicial District Bar Association 

in both Telluride and Montrose. She provided 

the Seventh JD Bar with a thought-provoking 

CLE on diversity in the judiciary and the dire 

need for additional diversity on the bench. 

Kudos to President Amy Ondos for organizing 

these meetups—keep doing great things!

Brian Burns, president of the Mesa County 

Bar Association, provided his members with a 

meaningful lunch CLE and an evening of culture. 

The CLE was led by Jon Olafson, who presented 

on the CBA Executive Council’s Racial, Equity, 

Diversity, and Inclusivity (REDI) Committee, 

which he chairs. Afterward, we all celebrated 

the in-person get-together over some local 

wine and entertainment, courtesy of two opera 

singers and a harpist. 

My home visit with the El Paso County Bar 

Association was a lunch meetup with Justice 

Richard Gabriel, Court of Appeals Judge Rebecca 

Freyre, District Court Judge Frances Johnson, 

County Court Judge Monica Gomez, and County 

Court Judge Samorreyan Burney. They shared 

their courageous journeys to the bench and the 

struggles they’ve encountered along the way to 

serve Coloradans as jurists. Mary Linden is the 

president of El Paso County Bar Association, 

and we are so grateful for her leadership. Paul 

Hurcomb, you have big shoes to fill next year. 

At the Douglas/Elbert Bar Association 

(DEBA), we were treated with a family-style 

farm-to-table dinner and good company at 

Sierra. I was pleasantly surprised to learn that 

1  Heart of the Rockies Bar Association visit 
with Daniel Thom and Dick Gast.
2  Mesa County Bar Association visit.
3  Ryann Peyton leads a CLE on inclusivity for 
Larimer County’s Term Day.

1

2
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DEBA’s executive leadership comprises fellow 

family law attorneys—cheers to these litigation 

warriors and problem-solving gurus: Veronica 

Martinez, Ian Shea, Andrew Birkeland, and 

Stuart Skok.

I joined the Larimer County Bar Association 

as it conducted its annual term day, where 

members spend an entire day celebrating 

their association and community. CBA Presi-

dent-Elect Ryann Peyton led a CLE on inclusivity 

and why it’s vital to our profession. Rebekah 

Berry-Chaney and Kara Clark kept the associ-

ation energized throughout this last year with 

the assistance of Chief Judge Susan Blanco, 

Dan St. John, Claire Havelda, Ian McCargar, 

and so many others.

My most recent visits were with the Arap-

ahoe County Bar Association and the Boulder 

County Bar Association. Courtney McConomy, 

president of the Arapahoe County Bar Associa-

tion, successfully organized the annual judges’ 

dinner, which had been on hold for the past 

two years. Judges, attorneys, and Colorado 

Supreme Court Justice Gabriel and Justice Will 

Hood attended this event. The entire evening 

was a great success. The Boulder County Bar 

Association, led by the fantastic Brett Landis, 

knew the key to my heart and catered an 

in-person meetup with large charcuterie 

plates. This visit was in collaboration with the 

Boulder County chapter of the Women’s Bar 

Association. 

My visits with the Aurora Bar Association 

and First Judicial District Bar Association took 

place virtually. Sara Carty with the Aurora Bar 

Association is doing a great job focusing on 

mentorship and community, and Andrew Hart 

of the First Judicial District Bar Association has 

delivered timely and interesting CLEs throughout 

the pandemic. I also attended a few local bar 

leader meetings, held bimonthly through Zoom, 

where I learned about all the amazing work 

that’s happening statewide. 

As I write this article, I have remaining visits 

with the Pueblo, Sixteenth Judicial District/

Southeastern Colorado, and Weld County Bar 

Associations. I look forward to each interaction 

and listening to all your stories. 

3
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Meanwhile, Back in the Capital . . . 
In addition to visiting the local bar associations, 

I’ve attended several section executive council 

meetings. Our sections are the heartbeat of our 

organization, and I’m pleased to report that 

each section is led by dedicated volunteers 

who understand lawyers’ needs and cater their 

programming and gatherings around their 

members’ needs. A huge shout out to all the 

section leaders and to our newest committee 

formed out of the Modern Law Practice Initiative. 

I also had the opportunity to mingle with 

and celebrate so many of our colleagues at the 

Colorado Hispanic Bar Association Banquet at 

the Colorado Botanical Gardens (Annie Martinez 

and Carlos Romo—you’re the best); the Asian 

Pacific American Bar Association Gala (Clark 

Yeh and Blake Gansborg—what an incredible 

evening); the Colorado Judicial Institute Judicial 

Excellence for Colorado Dinner (congrats to all 

of the judicial awardees); the Colorado LGBT 

Bar Association Annual Awards Dinner (great 

job Ann Stanton for your year of service and 

huge congrats to CBA members Jon Olafson 

and Judge Ted Tow for your recognition); the 

Colorado Women’s Bar Foundation “Raising the 

Bar” Celebration (Gina Glockner, you are truly 

inspirational and I am so excited for Kathryn 

Starnella and Emma Garrison’s year of service); 

and the Colorado Women’s Bar Association’s 

Annual Judicial Reception (super congrats 

to Judge Emily Anderson and Judge Mariana 

Vielma). To all the affinity bar association 

leaders, I am honored to serve with you on the 

Presidents’ Diversity Council and grateful for 

our collaboration. We are stronger together. 

One of my roles as CBA president has been 

to serve as an ad hoc member to the Legal 

Aid Foundation of Colorado. Led by Heather 

Perkins, this group of attorneys understands 

the importance of providing legal services to 

all those in need and works hard to ensure 

our Colorado Legal Services has the necessary 

funds to serve our communities. Of course, this 

group would not be as successful without Diana 

Poole and Jon Asher’s lifetime commitment to 

access to justice. 

I’ve also chaired the Colorado Legislative 

Policy Committee (LPC), where we review, an-

alyze, and assess potential laws that will impact 

our various practice areas and the practice of 

law generally. By the time you read this article, 

we will know the outcome of Senate Bill 22-201, 

which attempts to resolve concerns that have 

been expressed by the Judicial Disciplinary 

Commission and others. Our focus, as with any 

legislation, is to gather information, provide 

feedback when appropriate, and ensure the 

best outcome for our community. The LPC is 

strategic, and we act with purpose when we vote 

to either support, oppose, monitor, or amend. 

This group is a brain trust consisting of members 

Ellen Giarratana, Ariana Busby, Maha Kamal, 

Laura Maker, Janet Drake, Judge O’Hara, Chris 

Little, Andy Toft, Tory Bantz, Jessica Brown, 

Letty Maxfield, and Ryann Peyton. 

Last, but not least, 2022 was the first year 

for the Colorado Diverse Attorney Community 

Circle (CODACC). This group seeks to build a 

community for diverse Colorado attorneys and 

is the brainchild of past CBA Young Lawyers 

Division Chair Spencer Rubin who, with the 

assistance of Jon Olafson, raised approximately 

$30,000 to get this program up and running. 

While they are in the middle of their program-

ming, I’ve already received great feedback 

from its participants. We continue to support 

and promote COBALT, the CBA’s leadership 

training program, but know that CODACC offers 

something more and different for our members. 

To increase our outreach, we also created a 

council on equity and inclusive excellence 

currently led by Ryann Peyton. 

Thanks for Everything
Overall, I’m pleased with how much we’ve all 

achieved in support of my goal for this year. 

Our members are engaged, and they are ready 

and prepared for the post-pandemic chapter. I 

could not have accomplished my goals without 

the support of my best friend and soulmate for 

life, Corey Wilson. To David Johnson, aka “The 

Godfather,” thank you for your guidance and for 

giving me 30% (or was it 40%?) of your day to 

chat. To my staff, Kristie Mumma, Trinity Pope, 

and Samantha Thoren, I am so fortunate to have 

your assistance. Thank you for always keeping 

me centered and making me smile. 

I also immensely appreciate the hard work 

of each member of the CBA’s Executive Council: 

Jessica Brown, Ryann Peyton, Ellen Ross, Scott 

Evans, Adam Hepp, Claire Havelda, Kyle Aber, 

Yolanda Fennick, Leslie German, Melissa Decker, 

Robin Rossenfeld, Ed Felter, Nicole Black, 

Mallory Hasbrook, Tyrone Glover, Danaé Woody, 

Melissa Lou, Jon Olafson, Kevin Cheney, Dalia 

Labrador, and Jason Kelly. You all rock. We have 

done so much. We assessed the dearth of attor-

neys in certain counties throughout the state and 

the need to promote these “legal opportunities” 

to young and mid-career attorneys. We endorsed 

the right for sections to promote judicial can-

didates. We supported the recommendation to 

require each attorney to report their pro bono 

service. We acknowledged the need to celebrate 

those who serve on a jury. We closely studied 

and actively discussed the need to change our 

presidential rotation. We updated the bylaws. 

We worked to increase our relationships with 

the affinity bar associations, and we shared 

information about events occurring not just in 

Denver but throughout the state. And, despite 

my bad jokes, we shared some laughs. This 

group is an active bunch. 

Looking Ahead
Beginning next month, you’ll get to witness the 

strong, strategic leadership of Ryann Peyton. 

Next year, you’ll meet Sam Starritt, a fellow 

“bar-junkie” from Grand Junction—someone 

with a big smile, a huge heart, and a true sup-

porter of everything CBA. And in two years, you’ll 

get to know Catherine Chan, an ambitious and 

outstanding leader who will continue to refine 

our organization. The future of the association 

is in great hands. 

As my year ends, some may ask what’s next 

for me. For the first time in my short career, I’m 

not sure. But just like these last 12 months, I 

know it will be grand, because “life will not 

wait.” So, this is the end but not goodbye—see 

you soon.  

NOTE

1. The Colorado Bar Association Bylaws (rev. 
July 1, 2021), Sec. 1.2, Objectives, https://www.
cobar.org/Portals/COBAR/Repository/CBA/
bylays0701/CBA%20Bylaws%2007_01_2021.
pdf?ver=nzFtn6_Lrl1Elf-bB6PK9A%3d%3d.
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COLUMN   |  HISTORICAL PERSPECTIVES

A Farmer’s 
Will
BY  F R A N K  GI BB A R D
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T
he story of the Cleve family resembles 

that of any number of pioneer fam-

ilies in Northern Colorado. George 

Cleve immigrated from England in 

the 1800s. His wife Mary and her niece Caroline 

(“Kate”) came with him. He became a prosperous 

farmer with a home in Laporte, near the city of 

Fort Collins. 

George and Mary had planned to adopt 

Kate, but that never came to pass. At age 22, 

she married a local man named William Lin-

denmeier Jr., the son of a German immigrant 

family.1 William and Kate lived nearby in Fort 

Collins for a while, but then moved back in 

with the Cleve family. Several years later, the 

Lindenmeiers moved to their own home in Fort 

Collins, and a few years after that, in December 

1893, Mary Cleve died.2 Mary’s obituary called 

her a “most estimable Christian woman” and 

praised her “earnest and consistent” faith.3 

Following the death of his longtime com-

panion, George relied heavily on his niece for 

support. He lived in the Laporte home, with Kate 

managing his business affairs, for several years. 

But eventually he grew restless and, like many 

Americans of that era,4 he became especially 

preoccupied with spiritual matters and the 

state of his soul.

George Cleve’s Spiritual Quest
In 1901, determined to investigate what he 

called “the holiness business,”5 George moved 

from Laporte to downtown Denver. It’s not 

clear what Kate thought of her elderly relative’s 

sudden spiritual quest. The old farmer was not 

in the best of health. Among other things, he 

complained of dizzy spells. But his pilgrimage 

to Denver stemmed at least in part from his 

belief that his health might improve if he left 

the farm.6

At first, George found a spiritual home with 

the Salvation Army. These days, people associate 

the Salvation Army with volunteers cheerfully 

ringing bells at Christmastime and thrift stores 

raising money for charitable efforts. The organi-

zation’s charitable emphasis indeed reflects its 

origins in the era of the “social gospel.”7 But it 

would be a mistake to downplay the evangelical 

fervor associated with the group, particularly 

in its early years. 

Its founder, William Booth, created the 

Salvation Army after he had a hellish vision of 

people drowning in their sins who were desper-

ately in need of rescue from their impending 

damnation. Booth purportedly later stated 

that if the doctrine of hell were removed from 

the Salvation Army, it would soon disappear. 

When organized in the London slums, the 

Army had as much an evangelical purpose 

as a charitable one. It was modeled after the 

military, and its recruits were expected to lead 

sober, disciplined lives. 

For whatever reason, even the Salvation 

Army’s enthusiastic evangelism did not quench 

George Cleve’s spiritual thirst. Like many a 

spiritual traveler, he turned to a more austere 

group. For George, it was Jennie Lehman’s Union 

Mission, an obscure group that met at 20th and 

Larimer Streets, near Denver’s notorious “red 

light district.”8 In those days, “Union Mission” 

was a common name for organized religious 

groups that aimed to help the inner-city poor. 

But neither Lehman nor her Union Mission 

seem to have made much of an impression on 

their contemporaries. Other than articles about 

George Cleve’s estate, newspaper searches 

turned up little on either Lehman or her church. 

Moreover, one article that did discuss the estate 

litigation confusingly referred to Lehman’s 

group as “the Pentecostal Mission . . . known 

as the Jumpers.”9 

In any event, George soon became one of 

Union Mission’s most enthusiastic converts. 

As the Colorado Supreme Court put it, he 

“devoted nearly all of his time in furtherance 

of the objects of this most worthy institution.”10 

His life at the Union Mission was spartan and 

filled with devotional activities: “He spoke at 

the meetings; he contributed funds; he slept 

at the mission house on a mattress; he cooked 

his meals there; and in every way showed that 

he was one of the mission’s most devoted 

adherents.”11 He was even known to chauffeur 

Lehman around in his horse and buggy.
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A Questionable Will
Two years later, in October 1903, George’s health 

had declined further. A doctor called on him 

several times at the Mission, and George made 

plans to return to Fort Collins. But the doctor 

pronounced him too sick to make the trip, and 

on October 7, 1903, George moved instead to 

Lehman’s sister’s house at 2758 Humboldt 

Street in Denver. It was there, a day later, that an 

attorney drew up a will leaving George’s estate to 

Lehman. George, who could not write his own 

name, signed the will with an “X.” He died less 

than a week later, on October 13.

The language of the will raised some red 

flags. Although George’s intention appears to 

have been to facilitate Lehman’s charitable work, 

the will left his entire estate to Lehman “for her 

own sole absolute use and benefit.”12 The will 

also made no mention of George’s devoted niece, 

instead stating coldly, “I declare that I have a 

brother and some distant relatives living but 

inasmuch as they have ignored me and left me 

to my fate it is my will and intention that they 

shall not in any way participate in my estate.”13 

The Estate Litigation
Lehman offered the will for probate. Unsurpris-

ingly, Kate objected, alleging that Lehman had 

unduly influenced George to leave her his estate 

and that he had lacked testamentary capacity to 

make the will. The matter was set for a jury trial. 

Before the trial, Kate’s attorney made several 

provocative claims that were recorded in a local 

newspaper. He asserted that when George 

attempted to depart from Lehman’s house and 

return to Fort Collins, she told him to keep quiet 

or she would call in a policeman. He claimed 

that Cleve had brought $1,800 in cash with him 

to Denver (a considerable sum in those days) but 

that the money had mysteriously disappeared. 

He also asserted that Lyman D. Denny, who 

signed Cleve’s death certificate, was not listed 

in the Denver city directory and was probably 

not even a licensed physician.14

The jury found in favor of Kate, and the will 

was rejected. After unsuccessful appeals to 

district court and the Colorado Court of Appeals, 

Lehman filed a writ of error with the Colorado 

Supreme Court.

The Appeal
On appeal, Lehman first complained of the 

admission into evidence of letters George’s 

brother had written to the trial court. Perhaps 

stung by Lehman’s claim that George had not 

heard from him in 25 years, the brother had 

attempted to dispute that claim. But the Court 

found no prejudicial error in the admission of 

the letters.

Lehman next argued that she should have 

been allowed to ask witnesses whether they saw 

any indications that she was unduly influencing 

George in the making of his will. The trial court 

excluded this testimony because it asked for a 

conclusion about the ultimate issue in the case. 

The Court determined this ruling was correct.

Turning to the jury instructions, the Court 

upheld the denial of one of Lehman’s proposed 

instructions, holding it was “more in the nature of 

a homily than an instruction.”15 The Court upheld 

other instructions that Lehman challenged 

involving the burden of proof; testamentary 

capacity; undue influence; and the jury’s ability 

to consider factors such as the testator’s age, his 
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NOTES

1. William Lindenmeier Jr. owned Lindenmeier 
Lake Resort, built on Lindenmeier Lake in Fort 
Collins and accessible by trolley car. The resort 
closed in the late 1910s. See https://fcmod.org/
blog/2020/02/20/lindenmeier-lake-resort.
2. See Obituary Notice, Fort Collins Courier, p. 1, 
col. 6 (Dec. 21, 1893).
3. Id.
4. See generally https://en.wikipedia.org/wiki/
Third_Great_Awakening.
5. Lehman v. Lindenmeyer, 109 P. 956, 957 
(Colo. 1909). Note that the court spelled 
Lindenmeier’s name with a “y.”  
6. See id.
7. See generally https://en.wikipedia.org/wiki/
Social_Gospel.
8. Lehman, 109 P. 956.
9. “Geo. Cleve Will Case is Settled,” Fort Collins 
Express, p. 3, col. 6 (Oct. 6, 1909).
10. Lehman, 109 P. at 957.
11. Id.
12. Id. at 956.
13. Id. at 957.
14. See “Geo. Cleve’s Will to be Contested,” 
Weekly Courier, p. 7, col. 3 (Nov. 25, 1903). The 
attorney’s claim about the death certificate was 
probably incorrect. A 1908 Denver City direc-
tory shows a Lyman D. Denny, listed as a physi-
cian, residing at 1014 W. 9th Avenue in Denver. 
See Ballenger and Richards, Thirty-Sixth Annual 
Denver City Directory 394 (1908).
15. Lehman, 109 P. at 958.
16. Id. at 959.
17. See https://www.findagrave.com/memori-
al/93294629/caroline-lindenmeier.

physical and mental condition, and the natural 

objects of his bounty.

Finally, the Court considered whether there 

was sufficient evidence to present the issues 

of undue influence and incapacity to the jury. 

It held there was sufficient evidence on those 

issues. The Court stepped carefully around the 

issue of the religious nature of George’s bequest, 

unwilling to say that extreme religious devotion 

necessarily amounts to a sign of mental disease 

but finding George’s unusual behavior to be 

evidence that warranted a trial:

The fact that Cleve left his comfortable home 

in Larimer [C]ounty and came to Denver 

and became associated with the mission, 

which had for its object the rescuing of the 

poor and outcast of Denver, would not, of 

course, be regarded as evidence of a want of 

testamentary capacity. There are too many 

instances recorded where such things have 

been done, and there are too many noble 

men and women engaged in such worthy 

work to warrant any such inference to be 

drawn from his conduct. Nor should the 

fact that, after becoming associated with 

this religious organization, he became its 

devotee and apparently consecrated his 

time and energy, his means, and his life, in 

fact, to the advancement of its objects, be 

regarded as proof of an unbalanced mind; 

nor ought the fact that this uneducated 

man became an exhorter at the mission be 

regarded as more than the eccentricity of 

an egoist; nor should the fact that, being in 

comfortable circumstances, he lived without 

many of the comforts of life, cooking his 

own scanty meals at the mission house, 

and living there with the women workers, 

be considered as more than a peculiarity. 

But these facts, when taken in connection 

with the testimony received, which we have 

carefully read, but which we do not deem it 

necessary to mention here, were sufficient 

to warrant the court in submitting the case 

to the jury and sufficient to warrant us in 

not disturbing the verdict.16

The Court therefore affirmed the jury’s 

verdict.

 

Aftermath
After prevailing in the litigation over George’s 

estate, Kate Lindenmeier remained in Northern 

Colorado. She died in 1960, at the ripe old age 

of 95, and is buried in Grandview Cemetery in 

Fort Collins.17  
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O
ver the past 15 years, pro se filings 

in the federal US District Court 

for the District of Colorado have 

averaged around 30% of the total 

number of civil cases filed per year in that court. 

In 2020, there were 1,247 pro se case filings, 

which represented 32.3% of the total number 

of federal civil cases filed in Colorado. While 

unrepresented plaintiffs account for the bulk of 

those needing pro bono assistance, defendants 

such as small business owners, homeowners, 

and law enforcement/prison officials historically 

account for approximately 12% of the need for 

pro bono counsel.1 

For such unrepresented litigants, the District 

of Colorado has established programs such as 

the Civil Pro Bono Program, the Federal Pro Se 

Clinic, and the Federal Limited Appearance 

Program (FLAP). 

In general, the Civil Pro Bono Program finds 

long-term pro bono representation for pro se 

litigants of limited means, the Federal Pro Se 

Clinic provides pro se litigants with short-term 

legal advice about federal litigation, and FLAP 

provides pro se litigants with limited pro bono 

representation in connection with a specific 

court appearance. 

Civil Pro Bono Program
The Civil Pro Bono Program was formed under 

the leadership of Chief Judge Wiley Y. Daniel 

in 2013 as a pilot program to match volunteer 

attorneys and law firms with pro se litigants of 

limited means in civil cases.2 The court’s Standing 

Committee on Pro Se Litigation then developed 

a permanent program in partnership with the 

Faculty of Federal Advocates (FFA), which 

previously had worked closely with court staff 

to align interested attorneys with pro se parties 

needing pro bono assistance. Local Attorney Rule 

15, Civil Pro Bono Representation, formalized 

the program in 2014 as a permanent local rule 

in the District of Colorado. From July 2019 

through the end of 2020, the program helped 

67 parties obtain pro bono legal representation 

in the District of Colorado.3 

The program establishes a Civil Pro Bono 

Panel (Panel) of eligible attorneys who are 

willing to represent, without compensation, 

eligible unrepresented parties in civil actions to 

provide general or limited representation when 

requested by the court. The court initiates the 

process by granting a pro se litigant’s motion 

for appointment of counsel. The case is then 

assigned to an appropriate Panel member, who 

may accept or decline the case.4 A list of pro 

bono cases (prisoner and non-prisoner) that 

were declined upon initial assignment (and 

thus available and in need of pro bono assis-

tance) is circulated among all Panel members 

on a monthly basis. Another list of available 

pro bono cases that still remain unassigned is 

posted on the court’s website.5 Listed pro bono 

cases may involve civil rights, consumer rights, 

employment discrimination, and prisoners’ 

civil rights matters. 

The Panel is open to individual lawyers, law 

firms, and law school clinical programs. In 2021, 

it comprised 131 individual lawyers and 41 law 

firms/organizations. Many law firm members 

join the Panel as a federal practice training 

tool in conjunction with their own in-house 

training. The program also promotes mentoring 

by matching experienced counsel with less 

experienced lawyers or by identifying more 

experienced counsel to serve in an advisory role. 

In addition, the program maintains a volunteer 

roster of distinguished mediators who are willing 

to conduct pro bono mediations.

Attorneys who are not members of the Panel 

may also volunteer for pro bono cases through 

this program. For example, Roderick O’Dorisio, 

a member of the Colorado IP American Inn of 

Court, volunteered to appear pro bono in a 

breach of contract case in January 2021 after 

the Colorado IP Inn’s Community Outreach 

Committee circulated a list of available pro 

bono cases to the Inn’s members. Roderick 

said that he “gained invaluable experience” 

from his pro bono work representing “a small 

business entrepreneur in a very interesting 

and challenging case.” Roderick’s pro bono 

undertaking was publicly recognized by the Civil 

Pro Bono Program in its annual recognition of 

volunteer attorneys. 

Federal Pro Se Clinic
The Federal Pro Se Clinic has a different man-

date—namely, to provide limited scope legal 

information and advice about navigating the 

federal court system to assist individuals who 

wish to file a civil case or have filed a civil case 

without a lawyer, or who have been named as 

a defendant in a civil case filed in federal court 

and intend to proceed without paid counsel. 

The Colorado Bar Association has operated 

the clinic pursuant to an agreement with the 

District of Colorado since 2018. 

The clinic strives to address the immediate 

questions an unrepresented litigant may have 

regarding federal litigation. Clinic volunteers 

assist pro se litigants by explaining court rules, 

procedures, and orders; reviewing (but not 

drafting) pleadings, motions, responses, and 

other court filings; and addressing forum and 

jurisdiction questions. The goal is to help pro 

se litigants avoid procedural shortcomings so 

that their cases may be properly presented to the 

court and evaluated on the merits. “Clinic staff 

and volunteers truly empower pro se litigants 

and aid them in having a fair opportunity to 

present their case,” according to US Magistrate 

Judge S. Kato Crews.6 
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The Federal Pro Se Clinic works closely with 

the Civil Pro Bono Program, often matching 

clinic clients with Panel members after the 

clinic has provided short-term legal advice. 

This can provide an unrepresented litigant with 

continuous legal assistance throughout the case.

The clinic is currently dedicated to non-pris-

oner litigation and most often assists litigants 

with civil rights, employment, and personal 

injury matters, but occasionally assists in in-

tellectual property cases as well. Recently, in 

response to a request from the clinic, Colorado 

IP American Inn of Court member Kammie 

Cuneo volunteered to represent an elderly 

defendant in a copyright infringement lawsuit, 

which she helped settle amicably in 2021. “It is 

incumbent on those who can to aid those who 

need,” she noted.

Federal Limited Appearance Program
FLAP was launched in November 2020 to 

further promote the District of Colorado’s access 

to justice goals. FLAP is a volunteer-driven 

program that was developed by the court in 

collaboration with the CBA Young Lawyers 

Division (YLD). 

As described on the CBA YLD website, FLAP 

helps “bridge the gap between the limited scope, 

out-of-court services provided by the Federal Pro 

Se Clinic and the full-scope pro bono represen-

tation facilitated by the Civil Pro Bono Panel.”7 

Specifically, the program’s volunteer attorneys 

help pro se parties involved in civil litigation with 

procedural and other non-dispositive issues 

by providing limited representation before, 

during, and/or immediately after scheduled 

appearances in the US District Court for the 

District of Colorado, such as scheduling and 

status conferences, discovery conferences, and 

other non-dispositive hearings. Appropriate 

cases with a scheduled appearance are often 

flagged by judicial officers and routed through 

the Civil Pro Bono Program to a FLAP volunteer 

attorney who can undertake a limited repre-

sentation for that appearance. 

Having an attorney explain a court pro-

ceeding in the context of the litigation process 

can be immensely beneficial to both the pro se 

litigant and the court. FLAP also gives young 

attorneys the opportunity for “stand up” time 

in court—including exposure to federal court 

decorum, procedures, and judges—as well 

as additional avenues for client contact and 

interaction.  

While the District of Colorado generally does 

not permit the Colorado state court practice of 

allowing attorneys to provide limited represen-

tation to clients, the court began permitting 

limited representation of incarcerated litigants 

in civil actions in December 2014. After a 

two-year trial period, the court found that 

attorneys successfully provided limited scope 

representation of prisoners in civil actions, 

to the benefit of the client, counsel, and the 

court. The scope of limited representation was 

then expanded to include all unrepresented 

parties. Limited representation appearances 

are expected to rise with the FLAP program. 

Conclusion
Pro bono assistance for pro se litigants is an 

important part of the access to justice solution. 

It enhances the court’s ability to help all litigants 

by addressing the significant part of the court’s 

docket spent assisting pro se litigants who are 

unfamiliar with court procedures. As Magistrate 

Judge Kristen Mix, the founder of the Federal Pro 

Se Clinic in the District of Colorado, explains: 

“Helping to ensure that everyone is heard in 

the most effective manner increases our ability 

to manage the entirety of the docket, from the 

most complex cases to those requiring fewer 

resources.” Fortunately, Colorado lawyers who 

want to serve pro se litigants have a choice of 

pro bono avenues in the District of Colorado.    

NOTES

1. 2019–20 Annual Report, US District Court, 
District of Colorado, Civil Pro Bono Panel,  
http://www.cod.uscourts.gov/Portals/0/
Documents/AttInfo/2019_2020_Pro_Bono_
Panel_Annual_Report.pdf.
2. The program is intended to aid litigants of 
limited financial means, not just the “indigent.”
3. Karlik, “Colorado Program Gives Federal 
Litigants Representation, Hope,” Colo. Politics 
(Mar. 31, 2021).
4. The program is premised on the 
voluntariness of case assignments. Attorneys 
who are asked to review a case are not 
obliged to accept it, and no penalty ensues for 
declining a case. Attorneys may “opt out” from 
case types that do not match their preferences.
5. http://www.cod.uscourts.gov/
AttorneyInformation/CivilProBonoPanel-
Details,andAvailableCases.aspx.
6. “Federal Pro Se Clinic in Colorado Helps the 
Public Navigate Our Federal Courts,” IAALS 
blog (Mar. 30, 2021), https://iaals.du.edu/blog/
federal-pro-se-clinic-colorado-helps-public-
navigate-our-federal-courts.
7. https://www.cobar.org/For-Members/Young-
Lawyers-Division/Federal-Limited-Scope-
Appearance-Program.

James Juo is an intellectual proper-
ty attorney with the civil litigation 
firm of Thomas P. Howard LLC in 
Louisville, Colorado. He is also a 
member of the Colorado IP American 

Inn of Court—jjuo@thehowardlaw.com.
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Civil Pro Bono Program
Attorneys, firms, and clinical programs join the Panel to provide 
long-term pro bono representation in civil cases.

Federal Pro Se Clinic
Attorneys provide limited scope legal information and advice about
navigating the federal court system.
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Attorneys provide limited pro bono representation before, during, or
after scheduled court appearances.
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A
s I sit down to write this, I am struck 

by the rollercoaster of events that 

have occurred during this series’ 

short existence. When the series 

first appeared in January, Omicron was on 

the rise, and courts were again grappling with 

how to keep cases moving while also keeping 

litigants, court staff, attorneys, witnesses, and 

judges safe. Since then, COVID numbers have 

plummeted in Colorado, most—if not all—

courthouses have lifted mask mandates, and 

jury trials have resumed throughout the state. 

But, of course, no one knows what the future 

holds as COVID numbers once again begin to 

climb in the United States—this time due to 

new Omicron variants.  

It is difficult to describe the extraordinary 

degree of flexibility and innovation by judges, 

staff, and attorneys that has been necessary 

over the past two years and that will continue 

to be necessary as everyone works hard to dig 

out of the large backlog of cases caused by 

various COVID-related restrictions. I am happy 

to be able to introduce you, ever so briefly, to 

another three of our “newish” Colorado judges 

who are doing that hard work: District Court 

Judge Vincente G. Vigil, Court of Appeals Judge 

David Yun, and County Court Judge Melina 

Hernandez.

Vincente G. Vigil
The Honorable Vincente G. Vigil is a district court 

judge in the 19th Judicial District. Judge Vigil 

was formerly an attorney with the Law Office 

of Robert Ray, which he joined in 2014. Prior 

to 2014, he was a partner at Man & Vigil and 

a deputy state public defender in the Greeley 

Office. Judge Vigil earned his undergraduate 

degree from Colorado State University in 2005 

and his JD from the University of Colorado Law 

School in 2008.

Best thing about the job:
I have lived in Weld County virtually all my 

life, and I feel tremendously lucky to serve in 

the community that has given me so much 

over the years.

Most challenging thing about the job:
I underestimated how mentally fatiguing the job 

can be. Being an active listener is a skill that is 

necessary for this job, and it is something that 

requires a deliberate level of conscious effort that 

can be hard to maintain over a busy eight-hour 

day. Thankfully, you get better with practice.

Advice to new judges you wish someone had 
told you:
You will dictate the environment in your 

courtroom. As an attorney, I have walked into 

courtrooms where it felt like I was walking into 

a prizefight, and I have walked into courtrooms 

where it felt like I was walking into a mediation. 

Whatever you envision you want your courtroom 

to look like, you can create it by clearly conveying 

to the parties your expectations regarding 

demeanor and standards of practice, and by 

exemplifying those expectations and standards 

in your own actions.

Advice to a lawyer who wants to become a 
judge:
You create your reputation as a practitioner 

and a person a little bit every single day. At 

some point during the judicial nominating 

process, all of those people that you have 

Being an active 
listener is a skill 
that is necessary 
for this job, and 
it is something 
that requires a 
deliberate level of 
conscious effort 
that can be hard 
to maintain over 
a busy eight-hour 
day. Thankfully, 
you get better with 
practice.

Judge Vigil and family.
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interacted with professionally over the years 

will have the opportunity to give their opinion 

on you. Are you an honest person? Are you a 

reasonable person? Are you a compassionate 

person? They will look to how you have built 

your reputation, a little bit at a time, when 

answering those questions.

What do you think will change most within 
the judicial system in the next decade?
We have made great strides in increasing 

the diversity of our bench. It is so important 

to recognize that we have a long way to go. 

When the makeup of our bench mirrors the 

communities in which we serve, not only do 

the varied backgrounds and experiences of our 

colleagues that we can draw upon make us all 

better judicial officers, but also it also gives the 

public more confidence that our decisions are 

fair and just. We are the face of a third of our 

government. We must be a representative face. 

I have every confidence that we will continue 

to make those great strides toward that goal.

Favorite sport to watch:
I am a die-hard Broncos fan. Way too emo-

tionally invested. Sometimes I have to listen to 

games on the radio because watching them on 

TV is too stressful! I think my wife is worried 

I am one bad day away from being a guy that 

paints himself blue and orange on Sundays. 

And, this is embarrassing, but sometimes I 

watch old games on YouTube—games where 

I know what happens at the end—and I still 

go through the same emotions and stress as 

watching a live game. I probably need some 

professional help, ha!

Person you’d most like to invite to dinner:
Justice Sotomayor! I love her book, and my kids 

love her kids’ book. An absolute inspiration. 

David Yun
The Honorable David Yun was appointed to 

the Colorado Court of Appeals on December 2, 

2019, and was sworn in on March 2, 2020. Before 

joining the Court, Judge Yun was a partner at 

Messner Reeves from 2019 to 2020; a partner 

at Jaudon & Avery from 2001 to 2019; and an 

associate, and then a partner, at Long & Jaudon 

from 1993 to 2001. He focused his law practice 

primarily on civil appeals, health care law, and 

medical malpractice law. He regularly argued 

cases before the Colorado Supreme Court, the 

Colorado Court of Appeals, and the US Court of 

Appeals for the Tenth Circuit and was part of a 

team that successfully appealed a case to the US 

Supreme Court. He is a fellow of the Litigation 

Counsel of America as well as a member of the 

Colorado Civil Jury Instructions Committee 

and the CBA Ethics Committee. 

Best thing about the job:
Serving on the Court of Appeals is truly a 

privilege and honor. I feel lucky to have the 

opportunity to work on cases that have meaning 

and that impact people’s lives. The cases we 

work on are fascinating and multifaceted. I 

enjoy the variety of cases we handle and the 

problem-solving involved in appeals. I love 

trying to explain complex legal issues clearly 

and writing succinct opinions. Also, I enjoy 

reading and learning about the law, which is 

one of the primary reasons that I wanted to 

become an appellate judge.

Most surprising thing about the job:
The collegiality on the court has been a pleasant 

surprise for me. I’ve been very impressed by 

my fellow judges’ dedication, thoughtfulness, 

intelligence, and sense of humor. We discuss 

our opinions with great care: exchanging ideas, 

providing suggestions, and modifying our opin-

ions to address each other’s concerns. We try to 

reach a consensus when we can, and most of the 

time we do, but sometimes we disagree. While 

disagreements have the potential to become 

personal, that has not been my experience. We 

have all been very supportive of each other’s 

viewpoints even when we strongly disagree. I 

very much enjoy working with my colleagues.

Thing or things you’d like to see attorneys 
do more often:
Be nice to each other, don’t be afraid to make 

concessions, and write concisely. 

Advice to a lawyer who wants to become a 
judge:
There is no one particular career path to becom-

ing a judge. It’s more important to develop the 

skills and attributes that would make you a good 

judge. Talk to judges about their jobs—what 

they like or don’t like and what they do on a 

day-to-day basis. Evaluate what you can do 

to improve your skill set and get feedback and 

advice.

What do you think will change most within 
the judicial system in the next decade?
I think that developments in technology will 

impact the judicial system the most in the next 

Judge Yun.
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decade. Since the pandemic, our courts have 

invested significant resources in technology 

so that we can work from home and conduct 

hearings by WebEx. It has made a significant 

difference in the way we operate. With the advent 

of new technology, I expect more changes will 

occur in the way we work, practice law, and 

conduct court proceedings. 

If you had a walk-up song, what would it be?
Before entering the courtroom, I would play 

“Welcome to the Jungle” by Guns N’ Roses.

Yes or no: I yell at the TV when I watch the 
Broncos/Nuggets/Rockies at home even if 
no one else is there.
Yes.

Melina Hernandez
The Honorable Melina Hernandez was ap-

pointed to the Arapahoe County Court in 2021. 

She previously served as a magistrate in the 

Denver Juvenile Court, a family court facilitator 

in the Denver District Court, a law clerk, and 

a legal extern. She has served in the judicial 

branch for over 10 years. Judge Hernandez is 

bilingual and is dedicated to expanding access 

to justice in the judiciary. Additionally, she is 

committed to improving equity, inclusion, and 

diversity in the legal field. She has served on the 

board of the Colorado Women’s Bar Association 

since 2018. Judge Hernandez is a graduate of 

the University of Colorado at Boulder and the 

University of Denver Sturm College of Law.

Advice to new judges you wish someone had 
told you:
An experienced clerk is much better at this 

than you are. Trust them and buy them things.

If you had a walk-up song, what would it be?
“Electric Avenue” by Eddy Grant.

Book that changed your life:
1984 by George Orwell.

Favorite sport to watch in person:
Hockey.

Most beautiful city you have ever seen:
Edinburgh.

What do you wish you had as a superpower 
and why?
To be able to speak every language.

If I wasn’t a judge, I would . . .
Run a B&B in Sardinia. 
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Judge Hernandez.

The Honorable Maria E. Berkenkotter is an is 
an associate justice of the Colorado Supreme 
Court. She conceived this Seven Question series 
to acquaint practitioners with some of the newest 
members of the bench. It will run periodically 
throughout 2022. 
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Trust them and buy 
them things.
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E
nthusiasm, patience, and the energy 

of a Jack Russell terrier; despite our 

increasing access to convenience 

products, there are still many things 

we can’t bottle and use on demand. For many, 

motivation can be a difficult resource to forge. 

For this reason, researchers, gurus, athletes, 

and spiritual leaders alike have attempted to 

assist us in increasing our access to motivation 

on demand. Most of us are deeply familiar with 

the need for motivation and the many ways we 

call upon it in our lives. From accomplishing 

professional and academic goals, to being 

present with loved ones after a long day, or just 

taking the dog on a leisurely stroll, motivation 

is the tide pushing us forward. And yet, the 

ability to summon motivation varies greatly 

from person to person. Ideas and practices 

surrounding motivation have conflicted and 

morphed over time, leaving several myths in 

their wake. This article explores some of the 

most common motivation myths and identifies 

some behaviors that studies have shown really 

do boost motivation.

Myth 1: Positive Vibes Only 
People often attempt to find motivation by 

focusing on successful outcomes and avoiding 

thoughts of failure. Perhaps they find the 

possibility of failure immobilizing, draining 

them of all energy and motivation. Or per-

haps they believe that thinking about failure 

will manifest failure, much like visualizing a 

successful outcome can help us accomplish 

tasks or help athletes “get in the zone.” As 

intuitive as this may seem, some research 

suggests that visualizing or focusing solely 

on best-case scenarios is counterproductive 

to honing motivation. 

Dr. Gabriele Oettingen is a professor of 

psychology at New York University and author 

of Rethinking Positive Thinking: Inside the 

New Science of Motivation.1 In her book, she 

discusses the common practice of a “positive 

fantasy” (aka, focusing on best-case scenarios). 

Her research found that effort and motivation 

can be stymied by positive fantasy alone. 

Participant’s blood pressure decreased, they 

began to feel accomplished without action, 

and they relaxed. While this is excellent for 

stress reduction, the research team found 

it didn’t promote motivation, with partici-

pants completing the desired task at lower 

rates. Dr. Oettingen invites us to think of the 

positive fantasy as an important first step in 

gaining motivation, but not the end-all, be-all. 

Employing a tool called mental contrasting, 

Dr. Oettingen developed an acronym for the 

steps that she believes fuel motivation: wish, 

outcome, obstacle, plan (WOOP).

 ■ Wish: Identify and imagine what you are 

attempting to accomplish. 

 ■ Outcome: Identify and imagine what 

the best possible outcome is (positive 

fantasy). 

 ■ Obstacle: Identify and imagine your 

internal obstacles to accomplishing the 

task. Dr. Oettingen suggests avoiding 

external obstacles that may lead to cre-

ating excuses or feelings of hopelessness. 

Motivation Myths
BY  E L I Z A BE T H  L E M B O
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 ■ Plan: Create a plan for mastering the 

obstacles, following an if/then behavior 

formula. For example, “If I find myself 

distracted from work, I’ll take a 10-minute 

break and return.”

The research found that participants who 

used WOOP accomplished their desired tasks 

at greater rates than those who only envisioned 

the positive fantasy. The catch? The “wish” needs 

to be something you care about. Of course, 

this begs the question—how do you motivate 

yourself to do something you don’t care about? 

Stay tuned, we’ll cover this in our next myth. Dr. 

Oettingen and her team developed a free app 

that assists people in creating and following a 

mental contrasting practice, the WOOP App. 

You can also find more information about the 

science behind WOOP and practice tips at 

www.woopmylife.org.

Myth 2: Go Big or Go Home 
When it comes to motivation, some may think 

the bigger the goal, the better. Large goals are 

great at grounding us to a north star. They can 

inform decisions by providing direction and 

can inspire hope about our futures. As with 

our last myth, additional considerations may 

increase how this vision can motivate us. For 

many, large goals can become immobilizing. 

We may debate where to start, struggle with 

imposter syndrome, or procrastinate due to 

perfectionism, especially if the goal is important 

to us or relates to our livelihood. For lawyers, 

studying for the bar exam is a universal example 

Wish Identify and imagine what you’re attempting to accomplish.

Outcome Identify and imagine the best possible outcome.

Obstacle Identify and imagine your internal obstacles to accomplishing the task.

Plan Create a plan for mastering the obstacles, following an if/then 
behavior formula.

THE WOOP METHOD

Colorado lawyer assistanCe Program

The Colorado Lawyer Assistance Program (COLAP) is an independent and 
confidential program exclusively for judges, lawyers, and law students. 
Established by Colorado Supreme Court Rule 254, COLAP provides assistance with 
practice management, work/life integration, stress/anger management, anxiety, 
depression, substance abuse, and any career challenge that interferes with the 

ability to be a productive member of the legal community. COLAP provides referrals for a wide variety 
of personal and professional issues, assistance with interventions, voluntary monitoring programs, 
supportive relationships with peer volunteers, and educational programs (including ethics CLEs).

We would love to share our success stories, 
but they are completely confidential. 

For more information or for confidential assistance, please contact COLAP at 303-986-3345.
Visit our website at www.coloradolap.org.

Source: https://woopmylife.org.
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of a large goal that most likely created anxiety 

and potentially paralyzed action, especially in 

narrowing down large amounts of practice 

area content to minimal outlines. 

Fortunately, there are techniques for making 

big tasks more manageable. One example 

is behavioral activation (BA), which is an 

important component of cognitive therapy, the 

leading empirical treatment for depression. The 

goal of BA is to help individuals experiencing 

lethargy create positive changes in mood via 

behavior change. To achieve this, BA encourag-

es breaking large goals into smaller goals and 

celebrating with rewards after accomplishing 

them. Studying for the bar exam is a much 

larger undertaking than focusing on gaining 

mastery and building outlines one section 

at a time. Needing to know everything all at 

once creates a lot of pressure. Creating small 

goals from large ones can help eliminate 

this pressure. Stanford behavioral scientist 

Dr. BJ Fogg adapts this practice in his book 

Tiny Habits: The Small Changes That Change 

Everything.2 

Dr. Fogg created an easy way to conceptualize 

this model of behavior change using the acronym 

B=MAP, “Behavior (B) happens when Motivation 

(M), Ability (A), and a Prompt (P) come together 

at the same moment.” Dr. Fogg defines a prompt 

as any reminder to engage in a behavior. The 

greater the undertaking, the more motivation 

we may need, hence breaking larger goals into 

smaller ones. Tiny Habits emulates the spirit of 

BA through the practice of intentionally making 

behavior change incremental, accessible, and 

easier. Fogg offers clear examples of tiny habits 

and how small to start: Want to read more? 

Begin by reading one paragraph per day. Want 

to start a meditation practice? Start by taking 

three deep breaths a day. 

A successful tiny habit practice includes 

fitting the desired behavior into your day nat-

urally, along with small mental celebrations to 

help “rewire” your brain and reinforce the new 

behavior. We usually celebrate accomplishing 

large tasks and grossly underestimate the power 

of rewards and celebrations for accomplishing 

smaller tasks. While it may initially feel unnatural 

or frivolous to reward even the smallest change 

or accomplishment, the relationship between 

behavior and reward is a large component of 

the learning process for all mammals. 

Not sure what to reward yourself with? Con-

sider the BA skill of creating a reward menu 

that includes things like favorite people, places, 

foods, and activities, and reward yourself for 

accomplishing small tasks. In addition to serving 

as a reinforcement of desired behavior change, 

rewards can also contribute to motivation. Larger 

rewards can be especially helpful when we do 

not have as much internal motivation for the 

task or goal as we may wish.

Myth 3: No Shame, No Gain
People often attempt to motivate themselves with 

insults ranging from self-deprecating humor to 

self-hatred. You might have noticed this tendency 

in yourself or your clients, colleagues, family, and 

friends. Some of us may believe this is the “best” 

or “only” way to spark motivation, particularly if 

our elders (parents, teachers, coaches, etc.) used 

criticism to get us motivated during our formative 

years. While self-criticism and shame can create 

behavior change in acute and often painful 

contexts, research suggests that it is significantly 

less effective than using self-compassion to boost 

motivation. A team of researchers found that 

“self-critical perfectionism” was one factor that 

predicted developing anxious and depressive 

symptoms over a two-year study.3 We know 

that depression and anxiety often result in 

decreased functioning, so it’s safe to say that 

perfectionism, self-criticism, and shame offer 

us a less sustainable strategy for motivation. 

Enter Dr. Kristin Neff, an associate professor 

of educational psychology at the University of 

Texas at Austin. Dr. Neff has dedicated her career 

to researching self-compassion and describes the 

practice as having a “healthy attitude towards 

oneself.” While this concept might be foreign to 
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many who have survived adversarial professions 

by “toughing it out” and reserving the compassion 

in our lives for our clients, research shows how 

crucial this practice is for both motivation and 

success. Dr. Neff ’s website currently lists 70 

research articles she and others have published 

about the relationship between motivation and 

self-compassion.4 Overarching themes of the 

literature suggest self-compassion is an essential 

building block of motivation. As such, we might 

also consider the related concept, self-efficacy. 

Dr. Albert Bandura is a social cognitive 

psychologist who developed social learning 

theory and contributed substantial research 

on self-efficacy to the social sciences literature. 

According to Dr. Bandura, self-efficacy refers 

to “[p]eople’s beliefs about their capabilities to 

produce effects.”5 The American Psychological 

Association further describes self-efficacy as 

reflecting an individual’s “confidence in the 

ability to exert control over one’s own motivation, 

behavior, and social environment.”6 When we feel 

confident in our ability to accomplish something, 

we may be more likely to make it so. 

What inspires confidence in you? For most 

people, it’s reminding themselves of their 

successes, their skill sets, and the times they 

have overcome great obstacles (not referring to 

themselves as a pathetic failure or non-deserving 

imposter). A meta-analysis of 60 studies on 

self-compassion and self-efficacy found that 

individuals with greater levels of self-compas-

sion were more likely to have greater levels of 

self-efficacy.7 That same study suggests a large 

takeaway for the potential of self-compassion at 

work: “[B]ringing self-compassion practices or 

training to the workplace . . . may also indirectly 

foster persistence and commitment to activities 

and [help individuals] recover quickly from 

setbacks through increased self-efficacy.”8 

In her book, Self-Compassion: The Proven 

Power of Being Kind to Yourself, Dr. Neff explains 

that self-compassion combines three principles: 

self-kindness, embracing suffering as a shared 

human experience, and mindfulness.9 If you’re 

unsure of how or where to start with a self-com-

passion practice, an easy entry point is to consider 

how you would speak to someone you love, or a 

small child. Consider the kindness we extend to 

others as a baseline for how we can also speak 

to ourselves. Another option is to try the 

five-minute self-compassion break guided 

by Dr. Neff, available on her website, www.

self-compassion. org. This resource offers a 

wide array of research, practice information, 

tips, and tools that support the development 

of self-compassion.

Reconsidering Motivation
Although many have attempted to simplify 

motivation into a series of “life hacks,” the 

truth is that it’s a complex and nuanced aspect 

of human will. There is no magic solution, 

and no amount of grit can circumvent the fact 

that some days you just may not feel up to 

the task. Sometimes, lacking motivation may 

be a sign that you need a break; if persistent 

and accompanied by depression symptoms, 

consider seeing a therapist or contacting 

COLAP at info@coloradolap.org or (303) 

986-3345 for a free, confidential well-being 

consultation. 

Feeling unmotivated can also be a sign 

that you don’t have the support or tools you 

need to accomplish something, or perhaps it 

just isn’t something you see as worthy of your 

time and energy. Give yourself permission 

to escape your bootstraps long enough to 

consider whether you’d prefer to make larger 

changes rather than continue to yank on 

them without results. In the long term, it’s 

more effective to make changes than it is to 

experience a lifetime of berating yourself 

for struggling. Going through the process 

of WOOP, considering B=MAP, taking a 

self-compassion break, and even working 

with a clinician can provide you with an 

opportunity to reconsider your strategy 

and connect with the intention behind your 

search for motivation. 
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Colorado’s Economic Loss Rule
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This article traces the evolution of the economic loss rule in Colorado.

T
he economic loss rule is a judicial construct whose fundamental goal is to 

maintain the distinction between contract and tort law.1 But currently, its 

seemingly amorphous scope confounds many practitioners. After the Colorado 

Supreme Court adopted the economic loss rule in 2000, the line between 

contract and tort law became blurred with appellate court expansions to the rule’s 

applicability. In more recent decisions, the Supreme Court seems to have pulled back, 

but its guidance has been inconsistently applied. This article describes the evolution 

of Colorado’s economic loss rule, including ongoing efforts to survey its margins and 

potential limits to its boundaries that may soon be drawn.

Colorado Adopts the Rule
Generally speaking, the economic loss rule provides that a party suffering only economic 

loss (damages other than physical harm to a person or property) from the breach of a 

contractual duty may not assert a tort claim for such breach absent an independent duty 

of care under tort law.2 This rule emerged from the development of products liability 

jurisprudence and was first recognized by the California Supreme Court in Seely v. White 

Motor Co.3 In Seely, a consumer brought tort claims against a manufacturer seeking 

economic losses, including lost profits, resulting from a defective product. The Court 

emphasized the need to maintain a distinction between the allocation of risk of physical 

harm versus economic injury, stating “[e]ven in actions for negligence, a manufacturer’s 

liability is limited to damages for physical injuries and there is no recovery for economic 

loss alone.”4 From this statement, “the economic loss rule was born.”5 

The Colorado Court of Appeals first expressly invoked the economic loss rule in 1988 

in Jardel Enterprises, Inc. v. Triconsultants, Inc.6 to bar a negligence claim seeking lost 

profits against a subcontractor, stating: 

As a general rule, no cause of action lies in tort when purely economic damage is 

caused by negligent breach of a contractual duty. This economic loss rule prevents 

recovery for negligence when the duty breached is a contractual duty and the harm 

incurred is the result of failure of the purpose of the contract.7 

However, this case ran contrary to prior Colorado appellate decisions permitting 

overlapping tort and contract theories. The lack of consistency led Judge Phillips of the 

Denver District Court to pen a Colorado Lawyer article in 1992 where he examined a 

“series of cases stretching back to 1961 [that left] Colorado law with no well-developed 

dividing line that distinguishes between tort and contract.”8 He lamented the lack of “an 

adequate conceptual basis to draw the line of demarcation between overlapping contract 

and tort theories” and the resulting confusion and unnecessarily complicated lawsuits.9

The Colorado Supreme Court finally provided some clarity in 2000 with the simulta-

neous announcement of two decisions: Town of Alma v. AZCO Construction, Inc.10 and 

Grynberg v. Agri Tech, Inc.11 In the former, the Town of Alma brought claims against a 

contractor engaged to construct a water service line. The Town discovered several leaks 
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in the line due to faulty workmanship. The 

contractor repaired the leaks pursuant to a 

limited warranty but refused to perform repairs 

after the one-year warranty term expired. 

The Town asserted several claims against the 

contractor, including negligence. The Supreme 

Court held that the economic loss rule barred 

the negligence claim.

The Court expressly adopted a “workable” 

economic loss rule.12 In doing so, it explored the 

rule’s underlying rationale and the importance 

of maintaining a distinction between contract 

and tort law. The Court noted that the essential 

difference between these areas of law is “the 

source of the duties of the parties.”13 Tort law 

imposes duties without regard to any agreement 

or contract with the goal of protecting citizens 

from risk, while contract duties arise from 

promises between parties. The fundamental 

goal of contract law is to enforce the parties’ 

expectations.

The Court noted that the availability of tort 

claims to seek redress for breach of contractual 

duties undermines the goal of contract law 

by potentially extending liability beyond the 

contract’s negotiated terms and, therefore, the 

parties’ expectations. By limiting tort liability 

where a contract exists, parties are held to the 

terms of their bargain. This is consistent with 

the assumption that rational economic actors 

can adequately address nonperformance by 

bargaining at arm’s length to shape contract 

terms. The economic loss rule serves to ensure 

predictability in commercial transactions by 

allowing parties to “confidently allocate risks 

and costs during their bargaining without fear 

that unanticipated liability may arise in the 

future, effectively negating the parties’ efforts 

to build these cost considerations into the 

contract.”14 The Court also expressed concern 

over the possibility that simultaneous tort and 

contract liability could generate confusion and 

unnecessary complexity in litigation. 

Accordingly, the Court set forth a founda-

tional framework that focused on the source 

of the duty. Though the phrase “economic loss 

rule” suggests the focus should be on the type 

of damages, the Court rejected this approach, 

noting that the relationship between the type of 

damages suffered and the availability of a tort 

claim is “inexact at best.”15 The Court noted that 

a more accurate name for the rule would be the 

“independent duty rule”16 because “economic 

loss rule” is “merely an unfortunate carry-over 

from its origins in products liability jurispru-

dence,” which the Court maintained only for 

the sake of consistency.17 Consistent with this 

“duty analysis,” the Court expressly adopted 

an economic loss rule that barred tort claims 

where a party suffered only economic loss from 

the breach of an express or implied contractual 

duty unless an independent duty of care existed 

under tort law.18 It provided examples of such 

independent duties that were long recognized 

by Colorado courts, including duties arising 

out of attorney-client,19 physician-patient,20 

and insurer-insured relationships.21  

Applying this new framework, the Court 

similarly barred a negligence claim in the 

companion case, Grynberg. There, the plaintiff 

alleged contract and tort claims arising out of 

a cattle investment program. The Court held 

that there was no duty independent of the 

contract, relying on the fact that the plaintiff 

sought the same damages through both contract 

and negligence claims, and concluding that 

the applicable duty of care was “created by, 

and completely contained in, the contractual 

provisions.”22

The Rule Expands
Not long after Town of Alma and Grynberg, in 

2004 the Colorado Supreme Court revisited 

the economic loss rule in BRW, Inc. v. Dufficy 

& Sons, Inc.23 There, a subcontractor brought 

negligence and negligent misrepresentation 

claims against an engineering firm responsible 

for drafting plans and specifications on a con-

struction project. Despite the absence of direct 

contractual privity, the engineering firm asserted 

that the economic loss rule barred the claim. 

The Court agreed, extending the economic 

loss rule to “interrelated contracts” in what it 

described as a “natural progression” from its 

holdings in Town of Alma and Grynberg.24 The 

contractual relationships between the parties 

were attenuated enough that the Court had to 

dedicate significant real estate in the opinion 

to a graphic explaining the connection. It 

reasoned that parties on larger construction 

projects typically rely on a network of contracts 

to allocate their risks, duties, and remedies and, 

therefore, have an opportunity to bargain for or 

decline to enter into contractual relationships. 

The Court thus expanded on the Grynberg 

rationale to set forth three factors to help de-

termine whether the duty allegedly breached 

is independent of the parties’ contract: (1) 

whether the relief sought in tort is the same 

“
Consistent with 

this ‘duty analysis,’ 
the Court expressly 

adopted an economic 
loss rule that barred 

tort claims where 
a party suffered 

only economic loss 
from the breach 
of an express or 

implied contractual 
duty unless an 

independent duty of 
care existed under 

tort law.   

”
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as the contractual relief, (2) whether there is a 

recognized common law duty of care, and (3) 

whether the tort duty differs in any way from 

the contractual duty.25 The Court also seemingly 

created a bright line rule: 

If we conclude that the duty of care owed 

by [defendants] was memorialized in the 

contracts, it follows that the plaintiff has 

not shown any duty independent of the 

interrelated contracts and the economic 

loss rule bars the tort claim and holds the 

parties to the contracts’ terms.26 

The Court did not weigh in on this issue again 

until 2016.

In the meantime, appellate courts relied 

on BRW to offer expansive interpretations of 

the economic loss rule. For example, in Parr 

v. Triple L & J Corp.,27 the Court of Appeals 

barred a claim for intentional interference with 

contract. Relying on BRW, it stated: 

[T]he existence of [a common law] duty is 

not determinative, because we are directed 

first to determine whether the contract 

requires conformance to a particular stan-

dard before turning to an independent duty 

analysis. If a duty is found in the contract, 

as here, it is improper further to analyze 

the existence of an independent tort duty 

in determining whether an economic loss 

may be recovered.28 

Similarly, in Hamon Contractors, Inc. v. 

Carter & Burgess, Inc.,29 a division held that 

the economic loss rule barred a fraud claim. 

The Court first noted that Town of Alma “did 

not draw any bright lines among types of torts 

(e.g., fraud, negligence) that are always barred 

by the economic loss rule, those that may be 

barred, and those that are never barred.”30 The 

Court then engaged in an extensive analysis 

of the three BRW factors, concluding: “Simply 

put, whether a party negligently breaches a 

contractual duty or fraudulently does so, the 

duty allegedly breached is not independent of 

the contract.”31

That same year, a separate division cited 

Hamon Contractors with approval in an opinion 

expanding the economic loss rule even further, 

barring a claim for statutory civil theft. In Makoto 

USA, Inc. v. Russell,32 the Court rejected the 

plaintiff’s argument that fraud and theft claims 

arise out of a common law duty independent 

of contracts. While the Court agreed that such 

a duty exists, it held that the duty alone was 

insufficient to show independence. Instead, 

the duty (1) must arise from a source other 

than the relevant contract and (2) must not be a 

duty also imposed by the contract.33 The Court 

quoted BRW, stating “our supreme court has 

explained that if a duty is also ‘memorialized 

in the contracts, it follows that the plaintiff 

has not shown any duty independent of the 

interrelated contracts and the economic loss rule 

bars the tort claim.’”34 It was an understandable 

interpretation, essentially a blanket rule that 

if the duty exists in the contract, tort claims 

(including intentional tort claims) are barred 

even where a separate common law duty exists. 

Applying that rule, the Court held that the 

contract and statutory civil theft claims were 

“inextricably intertwined: the latter could not 

be proven without first proving the former.”35 

Following these decisions, a Colorado Law-

yer article concluded that Hamon Contractors, 

Makoto, and subsequent appellate decisions 

“indicate an unwillingness to allow a claim for 

fraud where the party committing the fraud 

also is breaching a contract.”36 The authors 

recognized such holdings as “a departure from 

Colorado’s historic view that there exists an 

independent duty, separate and apart from 

any contract, not to commit fraud.”37

Not long after this article, a Court of Appeals 

division reaffirmed the expanded scope of the 

economic loss rule in Engeman Enterprises, 

LLC v. Tolin Mechanical Systems Co.38 There, 

the operator of a cold-storage facility sued 

a cooling system company that caused an 

explosion resulting in significant consequential 

damages. The plaintiff sought to avoid a lim-

itation of liability provision in the contract by 

asserting tort claims and including allegations 

of willful and wanton conduct. Applying the 

BRW framework, the Court held that there 

was no duty independent of the contract39 and, 

moreover, “merely proving willful and wanton 

conduct is not sufficient to avoid the economic 

loss rule.”40 While the Court acknowledged 

that “[p]roof of willful and wanton conduct 

is sufficient to defeat a limitation-of-liability 

clause in both tort and contract actions,” it is 

not sufficient to overcome the economic loss 

rule.41 Citing Parr, Hamon Contractors, and 

other decisions applying the economic loss 

rule “to bar intentional tort claims when no 

independent duty of care existed,” the Court 

saw “no reason to depart from this precedent, 

which is consistent with the principle that the 

economic loss rule turns not on the nature of 

the defendant’s conduct, but on the nature of 

the duties owed by the defendant.”42

The Rule Contracts
In 2016 the Colorado Supreme Court began 

to pull back in Van Rees v. Unleaded Software, 

Inc.43 The defendant in that case made various 

representations regarding its expertise to in-

duce the plaintiff to enter into a contract and 

then failed to perform. In addition to a claim 

for breach of contract, the plaintiff brought 

claims for negligence, fraud, constructive 

fraud, fraudulent concealment, and negligent 

misrepresentation, all arising out of pre-contract 

misrepresentations. The district court dismissed 

the tort claims, a decision affirmed on appeal. 

But the Supreme Court reversed, relying on 

the “important distinction between failure to 

perform the contract itself, and promises that 

induce a party to enter into a contract in the 

first place.”44 In doing so, the Court hinted that 

the expansive application of the economic loss 

rule may have gone too far. While the goal of 

the economic loss rule is to prevent tort law 

from swallowing contract law, the Court was 

also “cautious of the corollary potential for 

contract law to swallow tort law.”45 Notably, the 

Court’s decision did not cite BRW or discuss 

its three factors.

The Supreme Court had another oppor-

tunity to address the economic loss rule in 

2019 in Bermel v. BlueRadios, Inc.46 There, the 

Court granted certiorari to resolve a Court of 

Appeals split regarding the applicability of 

the economic loss rule to a statutory claim 

for civil theft. Expressly rejecting Makoto, the 

Court recognized that “to limit or abrogate 

a clear legislative pronouncement by reason 

of judicial policy concerns would offend the 

separation of powers.”47 Though reaffirming 

the “laudable goal” of the economic loss rule, 

the Court concluded it could not substitute 
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its policy judgments for those of the General 

Assembly.48

The Court could have rested on this analysis, 

but it went further, again pushing back against 

expansive appellate decisions. It noted that 

“since adopting the economic loss rule, we have 

applied it only to bar common law tort claims 

of negligence or negligent misrepresentation.”49 

The Court cited BRW as an example of where 

it applied the economic loss rule to bar a 

negligence claim, but it did not address or 

apply BRW’s three factor analysis, seemingly 

signaling an abandonment of this framework. 

In a lengthy footnote, the Court restated 

its prior warning in Van Rees that courts must 

be cautious of overreach and the corollary 

potential for contract law to swallow tort law.50 

The Court declined to define the proper balance, 

sidestepping the issue as “not the task before 

us today.”51 But it noted that “deference to 

private ordering must sometimes yield to the 

law’s interest in compensation and redress for 

wrongful, injurious conduct.”52 The Court sug-

gested that the economic loss rule is similar to 

exculpatory agreements, which must be applied 

with circumspection and “generally should not 

be available to shield intentional tortfeasors 

from liability for misconduct that happens 

also to breach a contractual obligation.”53 This 

final statement is a radical departure from the 

Court’s primary holding in BRW—that a duty 

a memorialized in the contracts cannot be 

independent—which spawned a decade of 

case law expanding the economic loss rule. 

Instead of addressing the issue directly, 

the Court dropped a bomb in a footnote, with 

predictable consequences. 

Appellate Uncertainty Ensues
Not long thereafter, a Court of Appeals division 

interpreted the dicta in the Bermel footnote 

to “substantially alter the application of the 

economic loss rule in Colorado.”54 In McWhinney 

Centerra Lifestyle Center LLC v. Poag & McEwen 

Lifestyle Centers-Centerra LLC, a party to a 

joint venture that fell victim to the real estate 

collapse brought claims against the other party 

for breach of contract and seven tort claims, 

including fraudulent concealment, intentional 

interference with contractual obligations, and 

intentional inducement of breach of contract. 

The district court dismissed the tort claims, 

and in 2014 the Court of Appeals affirmed 

the dismissal on interlocutory appeal. Against 

this background, and following the Supreme 

Court’s 2016 decision in Van Rees, the plaintiff 

sought reconsideration from the district court 

of the dismissal of the intentional tort claims. 

The district court denied the motion. During 

the pendency of the appeal of that order, the 

Supreme Court issued Bermel.

A different Court of Appeals division re-

ceived the second McWhinney appeal and 

came to a different conclusion. Acknowl-

edging that Bermel was limited to a statutory 

tort claim based on a separation of powers 

analysis, the second division still found the 

opinion “instructive on the economic loss 

rule’s applicability to common law intentional 

tort claims.”55 In a stark departure from prior 

decisions, the Court then held that “each of 

these claims stems from a duty based in tort 

law independent of [the contract].”56 The Court 

quoted Bermel directly: “While the conduct 

underlying each of these claims may also 

support a breach of contract claim in this 

case, we are not persuaded that the economic 

loss rule should ‘shield intentional tortfeasors 

from liability for misconduct that happens 

also to breach a contractual obligation.’”57 The 

principle precluding negligence and negligent 

misrepresentation claims against parties to a 

contract “works in the opposite direction when 

it comes to common law intentional torts.”58 The 

Court went so far as to conclude that, following 

Bermel, “in most instances the economic loss 

rule will not bar intentional tort claims.”59

The Court acknowledged a trilogy of cases, 

including Hamon Contractors, that concluded 

the economic loss rule barred common law 

intentional tort claims. However, because “those 

divisions did not have the benefit of Bermel 

to guide their analysis,” the Court declined 

to follow them.60 And while recognizing that 

its decision was “largely contrary to another 

division’s conclusions on interlocutory appeal 

from this case,”61 the Court declined to follow 

the law of the case “[b]ecause of the significant 

developments in the law pertaining to the 

economic loss rule’s applicability to intentional 

torts.”62 Again, the Court did not rely on or even 

address the BRW three-factor framework. 

Given this case law development, in March 

2021 the Bermel defendant filed a petition for 

writ of certiorari, presenting the following 

questions: 

1. “Did the appellate court err when it 

departed from precedent and, applying 

dicta from Bermel v. BlueRadios Inc., 

concluded Colorado’s economic loss 

rule no longer bars intentional torts, even 

where the duties breached were covered 

by a contract negotiated and agreed to 

by sophisticated parties?” 

“
This final statement 
is a radical departure 

from the Court’s 
primary holding in 

BRW—that a duty a 
memorialized in the 
contracts cannot be 

independent—which 
spawned a decade 

of case law 
expanding the 

economic loss rule. 

”
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2. “Did the appellate court err when it con-

cluded Bermel fundamentally changed 

the law and overturned a July 10, 2014 

opinion by another division upholding 

the dismissal of intentional tort claims 

the trial court determined the economic 

loss rule barred because there was no 

independent duty?” 

Before the Supreme Court had a chance to 

rule on the petition, the parties settled, stipu-

lating to dismissal of the appeal in May 2021. 

Meanwhile, another Court of Appeals di-

vision analyzing Bermel went in a completely 

different direction. In Dream Finders Homes 

LLC v. Weyerhaeuser NR Co.,63 the Court distin-

guished Bermel and limited its applicability. In 

that case, Weyerhaeuser supplied a homebuilder 

with wooden joists coated with a fire protectant 

that emitted excessive levels of formaldehyde, 

a known carcinogen. Weyerhaeuser issued 

a bulletin instructing homeowners to vacate 

their homes and agreed to replace the joists in 

accordance with two separate warranties—a 

general warranty and a stand-alone warranty 

for the joists. However, the replacement of the 

joists caused severe delays for the plaintiffs, 

who built and sold homes. 

The plaintiffs brought claims against 

Weyerhaeuser for negligence, negligent mis-

representation, and fraudulent concealment, 

seeking consequential damages including 

delay costs and lost profits. They alleged that 

Weyerhaeuser knew the joists emitted exces-

sive levels of formaldehyde but withheld this 

information and made false statements to the 

contrary. The jury entered a verdict for the 

plaintiffs for approximately $15 million on the 

negligence-based and fraudulent concealment 

claims. On appeal, Weyerhaeuser asserted that 

the economic loss rule barred the claim. 

The Court of Appeals agreed. Charting a 

different course than the McWhinney division, 

the Court returned to the BRW framework, 

describing the three factors as “Hamon Con-

tractors factors.”64 Applying this framework, 

the Court held that the economic loss rule 

barred not only the negligence-based claims, 

but also the intentional tort of fraudulent 

concealment. The Court acknowledged the 

Bermel and McWhinney decisions, recognizing 

that their dicta “suggests that the economic loss 

rule has only limited applicability to intentional 

tort claims.”65 However, the Court pushed back, 

noting that “no Colorado case has held that the 

economic loss rule can never apply to claims 

for fraud or other intentional torts.”66 The Court 

noted that “[t]his is one of those cases in which 

the economic loss rule bars fraud claims,” 

particularly because the plaintiffs received 

the full benefit of their bargain through the 

warranty claims and sought to recover in tort 

the very damages expressly excluded under 

the contract’s warranty provision.67 

On January 13, 2022, plaintiffs filed a petition 

for writ of certiorari, describing the following 

“issues presented”: (1) “Whether Colorado’s 

economic loss rule bars recovery for inten-

tional fraud”; (2) “Whether, under Colorado’s 

economic loss rule, an injured party can be 

precluded from receiving full compensation 

based on a ‘network of contracts’ the party had 

no ability to negotiate”; and (3) “Whether the 

implied covenant of good faith and fair dealing 

can insulate an intentional tortfeasor from 

liability under the economic loss rule.” The 

petition asserts that “[t]he division’s conflict 

with Alma, Bermel, and McWhinney alone 

justifies certiorari.” At the time of this writing, 

the Supreme Court had not yet ruled.

Open Questions
Given that the Bermel Court declined the 

invitation to define the “proper balance” be-

tween tort and contract law, practitioners are 

left to speculate where the Supreme Court 

will draw the line between “the law’s interest 

in compensation and redress for wrongful, 

“
Given that the Bermel Court declined the invitation to define the ‘proper 
balance’ between tort and contract law, practitioners are left to speculate 
where the Supreme Court will draw the line between ‘the law’s interest in 
compensation and redress for wrongful, injurious conduct’  and the desire 
to ‘enforce expectancy interests created by the parties’ promises so that 
they can allocate risks and costs during their bargaining.’  

”
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injurious conduct”68 and the desire to “enforce 

expectancy interests created by the parties’ 

promises so that they can allocate risks and costs 

during their bargaining.”69 Will the economic 

loss rule in Colorado permit intentional torts 

arising out of post-contractual performance 

even where a corresponding duty exists in 

the contract? Is the BRW/Hamon Contractors 

framework still controlling? Will the Supreme 

Court grant certiorari in Weyerhaeuser and 

finally draw the “clear lines” absent from the 

Town of Alma decision and its lineage? 

While these answers remain pending, one 

assumption may be warranted: these decisions 

and the resulting uncertainty will almost cer-

tainly expand litigation. As Justice Gabriel noted 

in his dissent in Bermel, payors in breach of 

contract claims can now “virtually always assert 

a civil theft claim (the payee allegedly stole the 

payor’s money), allowing it to seek treble dam-

ages and attorney fees not otherwise available 

under the parties’ contract.”70 Additionally, 

litigants will undoubtedly attempt to sidestep 

contractual provisions limiting remedies and 

damages by including fraud-based claims. The 

benefit of the additional meritorious avenues 

for relief will likely be offset by great cost to 

litigants and judicial economy. 

Conclusion
The scope of the economic loss rule in Col-

orado appears to perpetually exist in a state 

of ambiguity and uncertainty. The boundary 

between tort and contract law continues to beg 

for demarcation. Practitioners should keep an 

eye on Weyerhauser to see if clarification of the 

economic loss rule may be forthcoming.  
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A
s discussed in part 1 of this article,1 

all marital property in a Colorado 

dissolution of marriage or legal 

separation, including executive 

compensation, must be divided equitably 

between the parties.2 Part 1 set forth a three-part 

process for determining whether an executive 

compensation award is property, what portion 

of an award is marital versus separate property, 

and how to value and allocate the marital 

portion of the award. 

This part 2 addresses limitations on dividing 

awards, tax considerations to be aware of when 

allocating awards, and whether and to what 

extent awards constitute income for support 

purposes. 

A Recap of Executive Compensation
“Executive compensation” as discussed here 

refers to benefits typically offered to highly 

compensated employees, executives, officers, 

and directors. These benefits focus on providing 

rewards in exchange for results and vary widely 

from employer to employer. The awards may 

be in the form of (1) options, restricted stock 

units, or restricted stock, which link payouts 

to increases in stock price; or (2) performance 

or incentive awards, such as cash or stock 

rights delivered upon the attainment of certain 

benchmarks. In addition, nonqualified deferred 

compensation plans may permit or require 

employees to defer awards or compensation 

to a later date. 

Qualified deferred compensation plans such 

as IRC § 401(k) plans or IRC § 401(a) defined 

benefit pension plans are outside the scope of 

this article. 

Limitations on Dividing 
Executive Compensation
Once an executive compensation award is 

determined to be marital property, the next 

step is to allocate the marital portion of the 

award. As described more fully in part 1, courts 

have a number of options when determining 

whether to value an executive compensation 

award and how best to allocate it between the 

parties. Several factors must be addressed when 

deciding how and when to divide executive 

compensation.

First, all governing documents must be 

reviewed to determine whether there are restric-

tions on transfer before vesting. If an executive 

compensation award is divisible before vesting, it 

is preferable to divide the award in kind between 

the parties. If the award is split equally between 

the parties, each spouse will share equally in the 

risk of loss or gain. Equal division in kind also 

allows the parties to avoid the expense and risk 

associated with having an award valued. If the 

award is not split equally between the parties, 

the award should be valued.

 Next, practitioners must familiarize them-

selves with the statutory and plan limitations 

on transfer of executive compensation awards. 

For example, IRC § 409A limits when executive 

compensation may be distributed. Plans and 

participants who violate this section face dire 

consequences: the value of the compensation 

deferred by each participant under the plan will 

be included in the participants’ gross income, 

plus penalties.3 Needless to say, no employer or 

plan administrator will permit a distribution in 

violation of § 409A because a catastrophic plan 

failure would result. Thus, court orders and 

mediated settlements must conform with the 

timing and distribution rules in statutes and 

plan documents.

Executive compensation plans sub-

ject to § 409A may, but are not required to, 

permit early distribution of benefits to a 

This two-part article discusses executive compensation issues in Colorado dissolution of marriage proceedings. Part 
1 set forth a multi-step process for characterizing and dividing stock rights such as options, restricted stock, restricted 
stock units, performance-based awards, and nonqualified deferred compensation. This part 2 addresses limitations on 
dividing executive compensation awards, looks at tax issues to be aware of when the awards are divided, and analyzes 

whether the awards are income for support purposes.

“
Equal division in 

kind also allows the 
parties to avoid the 

expense and risk 
associated with 
having an award 

valued. If the award 
is not split equally 

between the parties, 
the award should 

be valued.

”
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spouse pursuant to a domestic relations order 

(DRO).4 A DRO conforms generally with the 

form required for qualified domestic relations 

orders that family law practitioners use to divide 

qualified retirement plan benefits.5 Practitioners 

should review the plan documents (including 

the summary plan description) and award 

agreement, and consider consulting with the 

plan administrator to determine whether a 

DRO may be used to effectuate distribution 

in divorce. If this option is not available under 

a given plan, a constructive trust (discussed 

below) should be put in place to protect the 

non-employee spouse’s share of the award 

until distribution occurs.

In addition, holders of incentive stock op-

tions issued under IRC §§ 421 and 422 cannot 

transfer the options other than by will or the 

laws of descent.6 This transfer limitation will 

be reflected in the plan documents. Similarly, 

restricted stock awards cannot be transferred 

until after vesting occurs. As a result, prac-

titioners must familiarize themselves with 

governing plan documents and understand 

whether and to what extent a distribution can 

be made to the nonemployee spouse at the 

time of the divorce.

If the plan or a statute prohibits transferring 

an award until vesting takes place, a constructive 

trust may be imposed.7 Under a constructive 

trust, the employee spouse continues to own 

the award until the non-employee spouse’s 

share can be distributed. The employee has a 

fiduciary duty to manage the non-employee 

spouse’s share of the award with care and in the 

same manner as the employee spouse manages 

his or her own share of the award. 

Tax Issues Implicated when 
Allocating Awards
When a constructive trust is imposed on certain 

executive compensation awards, the employ-

ee spouse will be taxed on the entire award 

when the award becomes taxable. Where the 

non-employee spouse’s share of the award is 

taxed to the employee spouse, the non-employee 

spouse should be required to reimburse the 

employee spouse for the taxes allocable to the 

non-employee spouse’s share of the award.

Accordingly, understanding when different 

types of executive compensation will be taxed 

is an essential part of analyzing this form of 

property in divorce. Options are taxed differently 

depending on whether they are incentive stock 

options or non-statutory stock options. Incentive 

stock options are taxed when the stock sale 

occurs, not on the date of the grant or the date 

of exercise.  

“
As a result, for the 
most part, executive 
compensation is 
considered income 
for support purposes.  
But deciding whether 
and when an award 
is income could be 
complicated.

”
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Non-statutory stock options are a bit more 

complicated; those with a readily ascertainable 

value are taxed as ordinary income at the time 

of exercise8 and again, when sold, at capital 

gain rates.9 Holders of non-statutory options 

that do not have a readily ascertainable value 

are taxed on the fair market value of the stock 

received at the time of exercise, less the amount 

paid at exercise.10 

Under IRC § 83(b), recipients of both 

non-statutory option awards and restricted 

stock awards may be eligible to elect to be taxed 

at the time the stock is sold on the value of the 

stock determined as of the date of grant.11 A § 

83(b) election affects the tax calculation both 

for valuation and allocation purposes.

Nonqualified deferred compensation is sub-

ject to FICA (Old Age, Survivors, and Disability 

Insurance and Medicare) and FUTA (federal 

unemployment tax) payroll taxes.12 Depending 

on how the deferred compensation plan is 

structured and whether the general or special 

rules apply, FICA and FUTA may be withheld 

at the time the compensation is deferred into 

the plan13 or when the benefits are actually or 

constructively received.14 Further, distributions 

from a deferred compensation plan are con-

sidered wages subject to withholding.15 If the 

withholding rates of the employee spouse and 

the non-employee spouse are different, a tax 

true-up between the parties may be appropriate.

Executive Compensation as Income
The definition of “gross income” for child support 

and maintenance purposes is broadly inclusive 

and encompasses income from any source.16 

The few exceptions from gross income include 

child support, certain public benefits, income 

from additional jobs in excess of 40 hours per 

week, certain Social Security benefits, and 

earnings on retirements accounts not taken as 

distributions.17 As a result, for the most part, 

executive compensation is considered income 

for support purposes.18 But deciding whether and 

when an award is income could be complicated.

The Double Dip
Colorado law does not directly address “double 

dipping” in the context of executive compen-

sation in a divorce.19 Absent any prohibition 

on double dipping, executive compensation 

awards may be characterized both as property 

to be divided in the divorce and income from 

which support will be paid. However, Colorado 

domestic relations courts are courts of equity. 

Therefore, if the employee spouse’s executive 

compensation awards are divided as part of the 

marital estate, practitioners may legitimately 

argue that it is inequitable for the non-employee 

spouse to receive a portion of the awards in 

the property division and support based on 

the same asset.

Unvested Versus Vested Awards
Income expected to be received from stock 

awards may also have to be calculated. Currently, 

there is a dearth of guidance in Colorado on 

how to perform this calculation for restricted 

stock or restricted stock unit awards, but several 

cases address when to include stock options in 

income for support purposes.

For example, the Court of Appeals has held 

that where a husband received stock options 

in return for services and as an incentive for 

continued employment, and the options vested 

at 20% per year,  his income had to be calculated 

based on the actual income he realized from the 

exercise of his options.20 Similarly, the Court of 

Appeals has stated that “a spouse’s stock options 

from an employer are included in gross income 

for child support purposes only to the extent 

that the options have already been exercised at 

the time child support is determined.”21 In both 

circumstances, the Court of Appeals’ holdings 

required the options to be vested and exercised 

before income could be taken into account for 

support purposes. Thus, at least with respect to 

stock options, Colorado courts have declined to 

include unvested awards in income for support 

purposes. Similarly, even vested options cannot 

be included in income until the options are 

actually exercised.

Income Averaging
For awards of an unknown amount, such as 

annual bonuses that vary from year to year, 

Colorado courts have several options. Where a 

parent’s income substantially fluctuates, courts 

may consider past earnings or an average of past 

earnings when calculating income for support 

purposes.22 Courts may follow the same approach 

where there is conflicting evidence regarding 

the amount of a parent’s income.23 Where future 

bonuses are not guaranteed, it is not an abuse of 

discretion for courts to decline to estimate the 

amount of possible future bonuses for present 

support calculations.24

Harmonizing the Treatment of Options 
and Bonuses
Colorado treats bonuses and stock options 

differently because the former may be averaged 

according to past awards, while the latter cannot 

“
Thus, at least with 

respect to stock 
options, Colorado 

courts have 
declined to include 
unvested awards in 
income for support 

purposes. The 
necessary corollary 

is that vested options 
should be considered 

when determining 
income for support 

purposes.

”
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be included in income for support purposes until 

the date exercised. In practice, courts may be 

more comfortable valuing bonuses—which have 

a historical track record—than stock options, 

whose valuation requires predicting the stock 

price in the future. 

For example, a court provided with a history 

of bonuses paid may make an income determi-

nation based on facts that have already occurred, 

finding that, going forward, a sufficient history 

of regular bonuses justifies the inclusion of a 

bonus in income for support purposes. Alter-

natively, the court may decide that the history 

of bonuses is too short, too varied in amount, 

or too speculative to support a determination 

that bonus income should be included for 

support purposes. 

On the other hand, a court attempting to 

predict the future net income a party could 

receive from the exercise of existing stock options 

faces several additional complicating factors. 

The court has no way to predict (1) when the 

options will be exercised, (2) the price of the 

underlying stock on the date of exercise,25 or 

(3) whether there will be future options awards 

and, if so, what the date of grant price will be.26

That said, the practice of projecting income 

by averaging historical bonuses can be applied to 

stock options where the court averages a party’s 

income received from past exercises of stock 

options instead of attempting to predict future 

income from options that have not yet been 

exercised. In this determination, a judge would 

be expected to consider the historical volatility 

of the stock price and whether unexercised 

option awards exist. If no unexercised awards 

or guaranteed future awards exist when a judge 

makes an income determination, including 

past income from the exercise of options in 

income for support purposes would likely be 

unwarranted. 

Deferred Compensation
Colorado excludes from income contributions 

to an unfunded deferred compensation plan, 

where the participant does not voluntarily 

make such contributions, has no control over 

the funds, and cannot withdraw funds until 

after retirement.27 

Where the participant is not required to defer 

compensation, but may elect deferral, guidance 

is scarce in Colorado. The simplest argument 

is that deferred compensation is income for 

support purposes when it is included in the 

participant’s income for tax purposes. Deferred 

compensation plans are intentionally drafted 

to avoid taxation on the amounts deferred 

until the date of distribution. It would be rare 

to find deferrals being made into such a plan 

after constructive receipt of the compensation, 

since to do so would negate the tax benefit to 

the participants. 

However, it is possible to imagine the own-

er-spouse of a closely held company putting a 

defective deferred compensation plan in place 

to shield income from inclusion for support 

purposes. Practitioners concerned about this 

sort of abuse should look at whether the plan 

is funded or unfunded, whether the deferral 

election was made during the pendency of the 

dissolution or legal separation action, whether the 

participant has any power to accelerate receipt 

of the funds once deferred under the plan, and 

the timing of distributions from the plan. If the 

terms of a deferred compensation plan do not 

effectively defer compensation for tax purposes, 

further investigation is warranted.

Conclusion
The complexities associated with dividing ex-

ecutive compensation in a Colorado divorce 

are not insurmountable obstacles. Statutory 

and case law along with plan documents guide 

the characterization of executive compensation 

awards as property versus mere expectancy and 

marital versus separate property, and they provide 

clear instructions for valuing and dividing awards. 

But practitioners must thoroughly understand 

restrictions on the distribution of executive 

compensation before vesting, tax issues, and 

whether executive compensation is treated as 

income for support purposes to properly address 

executive compensation in divorces.  

“
Statutory and case law along with plan documents guide the characterization 
of executive compensation awards as property versus mere expectancy and 
marital versus separate property and provide clear instructions for valuing 
and dividing awards. 

”
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Terminating 
Common Interest 

Communities 
with Horizontal 

Boundaries 
under CCIOA

BY  R IC H A R D  L I NQUA N T I

This article discusses the termination of common interest communities with 
horizontal boundaries under the Colorado Common Interest Ownership Act.

T
his article reviews some funda-

mentals of the Colorado Common 

Interest Ownership Act1 (CCIOA or 

Act) concerning the termination of 

common interest communities (CICs)2 with 

horizontal boundaries. The  Act’s termination 

provisions seem straightforward.3 That may 

be true for planned communities and condo-

miniums where units own the land beneath 

and the sky above, because normally such 

ownership is unaffected upon termination; 

what changes is simply the community’s legal 

form.4 It may also be true for cooperatives, 

where termination results in a transfer of own-

ership to tenancy in common with possessory 

rights.5 But complications can arise when a 

horizontal-boundary condominium or planned 

community is terminated, particularly if the 

termination agreement requires the sale of all 

units as well as the common property.6

Termination Generally
Community terminations are not commonplace 

in Colorado, and currently no relevant cases 

involve terminations under CCIOA. Termina-

tions may be more likely to occur in the future 

as CIC improvements age and become too 

expensive to maintain or replace.7 Terminations 

may also result from other situations (as has 

occurred in other jurisdictions), such as a major 

casualty (e.g., a wildfire), where a new project 
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fails and the purchaser in foreclosure wishes to 

repurpose the project, or if market conditions 

provide a strong economic incentive for an 

investor to acquire the underlying real estate 

for repurposing or redevelopment. 

Termination of a CIC is not inherently 

good or bad. If an event occurs that causes 

some unit owners to consider terminating 

their CIC, they should seek expert advice 

appropriate to the situation and try to reach 

consensus on a course of action. Ideally, the 

best outcome—one that can potentially produce 

an optimal result for the greatest number of 

owners in the community—is reached where 

there is unanimous agreement about whether 

and how to terminate the CIC and, if a sale of 

all of the property is involved, how to obtain 

the best price. Mandatory sale of the proper-

ty is not always the best solution, and open 

communication within the CIC may produce 

alternatives to mandatory sale. For example, 

the author is familiar with a Colorado resort 

property where the CIC brought in a developer 

to increase the project’s density and is using 

the resulting proceeds to update rather than 

terminate the CIC. 

However, owners are driven by different 

interests. Some owners may find termina-

tion an ideal opportunity to liquidate their 

investment, others may want to sell to an 

investor looking to force a termination, and still 

others may not wish to sell their units under 

any circumstances. Because CCIOA allows a 

termination agreement adopted by less than all 

unit owners to mandate a property sale in a CIC 

where the units have horizontal boundaries, 

the first step is to determine if the units in a 

condominium or planned community have 

horizontal boundaries. 

Determining Horizontal Boundaries
If all CIC units have horizontal boundaries, the 

termination agreement may require all units to 

be sold,8 and a super-majority of owners can 

force a sale of all units on unwilling CIC owners. 

Accordingly, CCIOA’s termination provisions 

might result in harm to some owners in a way 

that is not possible with other forms of CICs.9 

If some or all units do not have horizontal 

boundaries, the termination agreement may 

require only the common elements—not the 

units—to be sold, unless the declaration pro-

vides otherwise or all unit owners consent.10 

CCIOA contains no provision for the mandatory 

sale of property upon the termination of a 

cooperative. Rather, it converts each unit owner 

to the owner of an undivided interest in the 

community as tenants in common with an 

exclusive right of possession in the apartment.11

CCIOA defines “horizontal boundary” as 

“a plane of elevation relative to a described 

benchmark that defines either a lower or an 

upper dimension of a unit such that the real 

estate respectively below or above the defined 

plane is not a part of the unit.”12 Condominiums 

typically have horizontal boundaries, creating 

a unit of air space. Even if a unit has no unit 

above or below it, condominium declarations 

usually define units by horizontal boundaries, 

describing the upper boundary as the un-

finished surface of the ceiling and the lower 

boundary as the unfinished surface of the floor, 

with the structural spaces above and below these 

boundaries designated as common elements.13  

It is possible that the Act did not intend to 

permit mandatory sale upon termination to 

apply to properties in which all units have no 

other units (as opposed to common elements) 

above or below them. The official comments to 

the Uniform Common Interest Ownership Act 

(UCIOA) version upon which CCIOA is based 

describe projects subject to mandatory sale 

as “a typical high rise building” as contrasted 

to units not having horizontal boundaries, 

“single family homes, for example.”14 However, 

CCIOA’s provisions are not as narrowly written 

as the pre-2021 version of UCIOA. If the ground 

beneath townhouses is a common element in 

a condominium or is owned by the association 

in the case of a planned community, units in 

such communities technically have horizon-

tal boundaries and may be made subject to 

mandatory sale.

CCIOA’s Application to Pre-CCIOA 
Communities 
The properties more likely to be candidates for 

termination in Colorado are those developed in 

the 1960s and 1970s where age, under-utilization 

of density allowances, or the unlocked value 

of the land are significant factors.15 This raises 

the question whether CCIOA’s termination 

section is worth studying now because the 

termination of communities created before 

July 1, 1992, when CCIOA became effective, is 

governed by the Colorado Condominium Act 

(CCA)16 rather than CCIOA.17 But CCA has no 

specific provisions relating to condominium 

termination, so the details are left to relevant 

“
Ideally, the best 

outcome—one that 
can potentially 

produce an optimal 
result for the greatest 

number of owners 
in the community—

is reached where 
there is unanimous 

agreement about 
whether and how 
to terminate the 

CIC and, if a sale of 
all of the property 
is involved, how to 

obtain the best price. 

”
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provisions in condominium declarations.18 

Further, terminations subject to pre-CCIOA 

declarations may require unanimous approval, 

in which case terminations are unlikely, because 

every CIC unit owner would have to be satisfied 

with that solution and how to carry it out.

However, CCIOA’s “opt-in” provision may 

be used to allow CCIOA to govern termina-

tions of pre-CCIOA communities and override 

more strict termination requirements that may 

be contained in pre-CCIOA declarations.19 

CCIOA allows any community created before 

its effective date, regardless of its declaration 

provisions, to opt in to CCIOA with a vote of 67% 

of persons present at a duly constituted meeting 

of the members.20 Depending on how many 

unit owners attend a meeting (in person or by 

proxy) with minimum quorum requirements, 

the proposal might be approved by only a 

minority of all unit owners. Once a pre-CCIOA 

community opts in, CCIOA’s termination and 

amendment provisions apply.21 Therefore, 

counsel for the condominium or planned 

community association (association) must 

understand these provisions before advising 

the association client about the advantages and 

disadvantages of opting in to CCIOA.

 

Termination as a Replacement 
for Partition
When multiple parties own real property, an 

owner can file a partition action asking the 

court to divide the ownership into separate 

parcels or to sell the property and divide the 

proceeds among the owners.22 The court has 

broad discretion to “promote the ends of justice” 

and “direct the payment and discharge of liens 

and have the property sold free from any lien or 

may apportion any lien.”23 The court appoints 

a disinterested commissioner “to fairly and 

impartially make partition of the property.”24

A CIC is a form of common ownership; its 

unit owners own the common elements in 

common, either directly in the case of a condo-

minium25 or indirectly through membership in a 

planned community association.26 However, as 

in most states, the Act (unlike the CCA) prohibits 

partition actions, with only limited exceptions.27 

Thus, instead of partition, termination under 

the Act may be used to force a disposition if 

all units have horizontal boundaries. The Act 

does not provide for judicial supervision of 

the termination process or appointment of 

a disinterested party to handle the property 

disposition. Rather, termination is accomplished 

through agreement by most (but not neces-

sarily all) unit owners,28 and that agreement 

may include a mandate to sell all of the units 

as well as common elements. In addition, a 

CIC declaration may require approval of all 

mortgagees to terminate,29 which would likely 

make approval more difficult to achieve. But if 

the termination agreement provides sufficient 

funds to pay all outstanding mortgages in full, 

lender approval remains feasible.30  

The termination may be administered by 

the condominium association, as trustee for the 

unit owners,31 but that administration is subject 

to the termination agreement, whose terms are 

set by a number of owners, not the association. 

Consequently, once the association’s attorney 

learns that termination is “in the air,” counsel 

should educate the board of directors about 

how CCIOA terminations work and suggest 

avenues for early and open communication 

among CIC members to resolve the situation. 

Once the requisite number of unit owners 

reaches a termination agreement, all owners 

may be locked into its terms.

Unit Owners’ Approval of the 
Termination Agreement
A termination agreement is effective upon its 

execution or ratification by 67% of the allocated 

votes in the CIC or any larger percentage the 

declaration specifies.32 Because votes may be 

allocated in any disclosed manner that does 

not discriminate in favor of the developer,33 

67% of the votes may be held by more or fewer 

than 67% of the number of units when, for 

example, one person owns more than one unit. 

Colorado, Texas, and Idaho are the only states 

that require votes of less than 80% to terminate 

a condominium; the majority of states and 

UCIOA require 80%. By the author’s count, at 

least 15 states require unanimous approval 

to terminate. A lower voting threshold may 

have significant consequences. For example, 

a would-be redeveloper could purchase a 

sufficient number of units at negotiated prices 

to allow it to exercise the votes to approve a 

termination agreement to acquire the remaining 

units by mandatory sale. 

A Closer Look at Voting under CCIOA
The Act makes the 67% threshold required to 

ratify a termination agreement a minimum 

because it allows “any larger percentage the 

declaration specifies.”34 However, this concept 

of a potentially larger voting percentage is an 

illusion, because the Act allows amendment 

of the declaration by no more than 67% of the 

allocated votes.35 Therefore, once an owner owns 

or controls 67% of the votes, it can amend any 

declaration provision that requires a termination 

agreement to be approved by more than 67%. 

These amendment mechanics make the 67% 

floor for termination approval also a ceiling.

The Act somewhat limits this concentration 

of power by deleting the amendment ceiling for 

“any common interest community in which one 

owner, by virtue of the declaration, bylaws, or 

other governing documents of the association, 

is allocated sixty-seven percent or more of the 

votes in the association.”36 But no such limit 

applies to a vote to terminate, so one owner 

of a sufficient number of units can control the 

termination. In any event, the meaning of “one 

owner” is untested by case law. Therefore, it 

may be permissible for a termination sponsor 

to acquire units through two or more legally 

separate entities or by taking title to units 

through various family members, or for investors 

in the redevelopment to each acquire one or 

more units and act in concert to approve a 

termination agreement, or for a developer to 

provide in a unit purchase agreement that the 

unrelated seller will join in the termination 

agreement as a precondition to closing. 

CCIOA allows a declaration to require unan-

imous lender approval for “actions.”37 This may 

include not only declaration amendments but 

also execution of a termination agreement by 

unit owners. Unit owners who wish to amend 

a declaration to reduce the voting percentages 

for termination or execution of a termination 

agreement may therefore face a challenging 

hurdle. The somewhat cumbersome judicial 

amendment procedure in CRS § 38-33-217(7) 

may be used to overcome lender resistance to 
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amending the declaration to lower the termi-

nation threshold, especially if the proposed 

amendment requires full payment of all mort-

gages so that lenders are not prejudiced by the 

amendment. However, no such procedure exists 

to overcome lender resistance to executing a 

termination agreement.38

Treatment of Unit Owners
When a termination agreement that involves 

the sale of property is approved and recorded, 

the association becomes the trustee for all unit 

owners and title to the property to be sold vests 

in it.39 Unit owners must be treated uniformly 

in the valuation of their units for allocation 

purposes and may object to the valuations.40 

And it would be reasonable to expect that all unit 

owners would have the same rights or options 

regarding occupancy following termination and 

prior to closing a sale of the property.41

But uniformity of treatment is only appli-

cable to acts done pursuant to the termination 

agreement itself. Where one or more owners 

have a vested interest in the termination and 

mandatory sale, CCIOA does not explicitly 

protect unit owners against disparate treatment 

with regard to actions occurring before the 

termination agreement or independently of it, 

and the Act contains no disclosure requirements 

concerning extra-termination transactions to 

make such occurrences more transparent.42 

In other words, some unit owners may end 

up receiving better treatment—such as more 

money—from a termination advocate, so long 

as the action is taken outside the termination 

agreement administered by the association. No 

law prevents someone from buying individual 

units at a premium until acquiring a critical 

mass of units and then adopting a termination 

agreement that provides less compensation to the 

remaining unit owners. However, general prin-

ciples of equity might prevent such occurrence.

The Termination Agreement
The termination agreement, or a ratification 

thereof, must be executed with the formalities of 

a deed.43 UCIOA set this formalities requirement 

because a termination agreement is “a transfer 

of an interest in real estate.”44

CCIOA has no provision for a meeting of 

unit owners to discuss termination before it 

becomes an accomplished fact. In fact, CCIOA 

does not require every unit owner to receive a 

copy of the termination agreement before it is 

executed or ratified by the required number 

of unit owners to adopt it.45 Termination is 

arguably a corporate action, subject to the notice 

and meeting requirements of the Colorado 

Nonprofit Corporations Act, in addition to 

CCIOA’s approval and execution requirements. 

On the other hand, UCIOA’s characterization of 

the termination agreement as a conveyance, and 

its description of an “agreement” rather than a 

“plan,” may support an argument that no action 

by the corporate body is required, except to 

administer the agreement upon its execution. 

Although the association is not technically 

dissolved by a termination agreement, CCIOA 

seems clear that the association’s continued 
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existence after sale of the property and distri-

bution of the proceeds has no practical effect.46

CCIOA has only one requirement for the 

contents of a termination agreement: it must 

state a date by which it must be executed or 

ratified and duly recorded in all applicable 

counties, failing which the agreement becomes 

void.47 However, a termination agreement 

that mandates a property sale must also state 

the minimum sale terms.48 CCIOA does not 

define “terms of sale,” but at a minimum such 

terms arguably include the requirements for 

a valid contract, such as price (or the pricing 

mechanism, such as appraisal), the form of 

payment, and closing date parameters. 

The degree of specificity of termination 

agreements will limit the association’s board 

of directors’ discretion. To the extent that the 

association’s board makes decisions, CCIOA 

limits fiduciary responsibilities to those di-

rectors appointed by a declarant. Because 

declarant-appointed directors would likely not 

be in office when a termination agreement is 

adopted, a complainant would have to meet the 

difficult liability standard of proving that acts of 

independent directors were wanton and willful.49 

If the CIC contains only units with horizontal 

boundaries, the termination agreement may 

require the sale of all units and all common 

elements.50 If the termination agreement does 

not require the sale of all units and all common 

elements, it must presumably establish some 

mechanism for governing the collective units to 

the extent they are interdependent, for example, 

by addressing matters such as cross-easements 

and cost-sharing. For practical purposes, this 

means creating a new CIC.

Upon the effective termination date, title to 

all property vests in the association as trustee for 

all unit owners, and the association, as trustee, 

executes any purchase contract and conveyance 

documents.51

                                                       
Unit Valuation
As stated above, a termination agreement that 

mandates the sale of the property must state 

the minimum sale terms. There are at least two 

technical considerations in setting the price as 

part of such terms. The first is whether to provide 

sufficient proceeds to each unit to permit the 

discharge of all monetary liens against each unit, 

including the discharge of that unit’s allocated 

share of lien liability for an association creditor.52 

CCIOA provides that allocated sales proceeds 

are paid to lienholders “as their interests may 

appear,”53 but to the extent those proceeds 

are not sufficient to discharge the lien, the 

association’s sale will be subject to those liens54 

and the purchase price of the property is likely 

to be adversely affected. 

The second consideration is what impor-

tance, if any, to give to the appraised value of the 

units. The Act requires that the units be valued by 

one or more independent appraisers55 but does 

not require use of the collective values to set a 

minimum purchase price of the entire property, 

nor does a unit’s appraised value set a specific 

amount of compensation to be paid for that 

unit. CCIOA does not provide each individual 

owner the right to dispute an appraisal of that 

owner’s unit56 but instead only permits 25% of 

the allocated votes in the association to reject 

the appraisals in the aggregate.57   

CCIOA uses the appraisals only to set the 

percentage interest of unit owners in the sale 

proceeds. But the existence of mandatory ap-

praisals raises the practical question whether 

the termination agreement should use these 

appraisals, in the aggregate, as the minimum 

purchase price for the property. On the one 

hand, appraisals do not claim to be an assurance 

of the price a property will bring in an actual 

sale. Especially where a sale does not involve a 

controlling would-be developer—that is, a public 

sale—the Act may build in an undervaluation 

of the property as a whole. This is because the 

appraisals are made on a unit-by-unit basis 

(including each unit’s share in the common 

elements), not on the property as a whole, and 

the values are as of “immediately before the 

termination,”58 meaning the locked-in value of 

the land to a redeveloper may not be recognized. 

On the other hand, and for that same reason, a 

party that wants to buy the property may want 

to use appraisals as the contract price in a 

private sale. Accordingly, because appraisals are 

independent and are mandated by the Act, it is 

unlikely that using them to establish a purchase 

price would be subject to challenge for being 

inequitable or even unconscionable.59 

Monetary Liens
CCIOA does not expressly address what happens 

to a lien against a unit when that unit ceases 

to be a separate real property interest. It is 

possible, but not clear under CCIOA, that the 

liens become a charge against the entire property 

until and unless they are discharged by payment 

of property sales proceeds. 

As noted above, the Act provides that 

termination is effective upon recordation. If 

property must be sold pursuant to a termination 

agreement, title to all of the property then vests 

in the association.60 This appears to merge all of 

the separate titles into one title. It follows that the 

liens all attach to the one unified title because 

separate titles no longer exist. Alternatively, the 

liens might remain against individual portions 

of the unified title: the air space of the former 

units described by the engineer in the declaration 

that established the horizontal boundaries.61 

This analysis is complicated by the fact that a 

lien formerly attached to the unit’s undivided 

interest in the common elements, but because 

title to the common elements now rests in the 

association, the common elements are no longer 

subject to undivided interests. 

Nevertheless, which property or properties 

that liens attach to after termination is mostly an 

academic issue because when the association 

sells property and distributes the sales proceeds 

to lienholders according to their priority, in 

most situations all liens will be discharged. But 

the lien’s status becomes relevant if the sales 

proceeds allocated to a unit are insufficient to 

pay in full the liens against that unit. This can 

occur in a down market or where a substantial 

judgment lien was filed against a unit owner.

UCIOA comment 1B includes an example 

where a first mortgagee receives insufficient 

funds and takes a $600 “loss” for the mortgagee 

to recover from the borrower.62 The comment 

appears to assume that the lienholder has only 

a monetary claim for a deficiency. However, 

neither UCIOA nor CCIOA provides for a lien 

release against a unit and its undivided interest 

in the common elements, or for transfer of the 

lien solely to sales proceeds, so the example’s 

implicit assumption appears unsupported. 

The bottom line is if the allocated proceeds 

are insufficient to satisfy all of a unit’s liens, 
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the unit owner may face personal liability to 

the lienholder or income tax liability on the 

debt forgiveness. 

 

Continued Rights 
Regarding Occupancy 
CCIOA states that the termination agreement 

may provide for continued possession of the 

owners until the property is sold.63 Thus, by 

implication, the termination agreement may 

require unit owners to vacate any time after 

the agreement is executed and recorded, even 

if the property has not yet been sold. The only 

caveat is that the unit owners are not liable to 

pay assessments once they vacate the unit.64 

Depending on the terms of the termination 

agreement, owners may have fewer possession 

and relocation rights upon termination than 

the CCA provides to tenants in an apartment 

conversion.65  

The existence of leased units could interfere 

with a termination agreement’s provision to 

dispossess the unit owner. Because CCIOA 

does not terminate existing leases, title transfer 

by law to the termination trustee and by con-

veyance to a purchaser from the termination 

trustee may be subject to leases that pre-date 

the recording of the termination, especially 

if the lease or a memorandum thereof is in 

the public records or the records of the as-

sociation.66 

Conclusion
CCIOA provides much flexibility for terminating 

CICs with horizontal boundaries. But this 

flexibility leaves open some important legal 

questions in some termination scenarios, and 

there is no expedited judicial process to resolve 

legal challenges. Future legislative provisions 

could provide clarity by, for example, including 

the minimum vote required for termination, 

establishing the role of appraisals in setting 

a minimum price upon a mandatory sale, 

providing a mechanism for transparency in (and 

advance notice of) the potential termination, 

and establishing a minimum occupancy period 

for owners who do not consent to the mandatory 

sale of their units. In the meantime, negotiation 

and compromise present a practical course for 

resolving termination disputes.  

NOTES

1. CRS title 38, ch. 33.3.
2. A common interest community includes planned communities, cooperatives, and condominiums. 
CRS § 38-33.3-103(8), (9), (10), and (22).
3. CRS § 38-33.3-218.
4. CRS § 38-33.3-218(4).
5. CRS § 38-33.3-218(6)(b).
6. Section 218(3) of the Act provides in part: “In the case of a condominium or planned community 
containing only units having horizontal boundaries described in the declaration, a termination 
agreement may provide that all of the common elements and units of the common interest 
community must be sold following termination. . . .”  CCIOA is based on the Uniform Common 
Interest Ownership Act (UCIOA), promulgated by the Uniform Laws Commissioners. In 2021, 
the Commissioners adopted revisions to UCIOA § 2-118(c) to allow a termination agreement to 
mandate the sale of property in any CIC, even those without horizontal boundaries. And new 
UCIOA § 2-118(m) allows the termination agreement to require the sale of less than all of the CIC 
property. The Colorado legislature has not taken up these changes as of this writing.
7. A 2021 article demonstrates how the aging of condominiums might lead to more terminations 
in the future. Garfield, “Condominium Obsolescence: The Final Act or a New Beginning?,” 49 Colo. 
Law. 42 (Jan. 2020). 
8. CRS § 38-33.3-218(3). 
9. See supra note 6 concerning changes in UCIOA that would significantly expand CICs subject to 
termination agreements containing mandatory sale provisions.
10. CRS § 38-33.3-218(4).
11. CRS § 38-33.3-218(6)(b).
12. CRS § 38-33.3-103(16.5).
13. This is also the default boundary in CRS § 38-33.3-202(1)(a) if the declaration uses “floor” or 
“ceiling” as a boundary. “Except as provided by the declaration: . . . If walls, floors, or ceilings are 
designated as boundaries of a unit, all lath, furring, wallboard, plasterboard, plaster, paneling, tiles, 
wallpaper, paint, and finished flooring and any other materials constituting any part of the finished 
surfaces thereof are a part of the unit, and all other portions of the walls, floors, or ceilings are a 
part of the common elements.”
14. UCIOA § 2-118, cmt. 6.
15. A substantial casualty is another possible trigger for termination. Although CICs have insurance 
that may provide sufficient proceeds to rebuild units, owners may not want to rebuild or may 
prefer to receive proceeds that are a windfall in a down real estate market. Another possible and 
less obvious trigger is the market failure of a new project where most units remain unsold and the 
construction lender forecloses. In positioning the foreclosed collateral for market, the lender may 
conclude that it can extract the most value if it can sell the entire property. 
16. CRS §§ 38-33-101 et seq.
17. CRS § 38-33.3-117(1).
18. CCA does not prohibit a unit owner from bringing a partition action, but it invites the 
declaration to make appropriate provision for circumstances that might result in termination. 
CRS § 38-33-105(2) states in relevant part: “To the extent that any such declaration . . . provides 
for . . . the appointment of an attorney-in-fact to deal with the property upon its destruction or 
obsolescence, any rule of law to the contrary notwithstanding, the same shall be considered as 
covenants running with the land binding upon all condominium owners and their successors in 
interest.”
19. At first blush, it might appear that DA Mtn. Rentals, LLC v. Lodge at Lionshead Phase III 
Condominium Ass’n, 409 P.3d 564 (Colo.App. 2016), may open the door to enforcing a pre-CCIOA 
declaration’s more strict voting approval requirements, that is, as the Court pointed out, only if the 
CIC does not opt in to CCIOA. In such a case CRS § 38-33.3-120(1) allows amendment according 
to the more rigid requirements of a pre-CCIOA declaration, notwithstanding that CRS § 38-33.3-
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117(1.5)(d) makes certain CCIOA amendment 
provisions in CRS § 38-33.3-217(1) applicable 
to all pre-CCIOA communities. Notably, CRS § 
38-33.3-117(1)(h) also makes applicable to all 
pre-CCIOA communities the CCIOA provision 
for court approval of amendments upon a 
50% vote notwithstanding the provisions of a 
declaration. CRS § 38-33.3-217(7)(a)(III).
20. CRS § 38-33.3-118(2)(c).
21. CRS § 38-33.3-118(1).
22. CRS title 38, art. 28.
23. CRS § 38-28-110. 
24. CRS § 38-28-105.
25. CRS § 38-33.3-103(9).
26. CRS § 38-33.3-103(5)(b).
27. CRS § 38-33.3-207(6), which provides an 
exception only for the sale or encumbrance of 
common elements pursuant to CRS § 38-33.3-
312.
28. CRS § 38-33.3-218(1).
29. CRS § 38-33.3-219(1).
30. Lender approval might also be obtained 
if the owner of a bulk of units has a mortgage 
on those units sufficient to satisfy the lender-
consent requirements.
31. CRS § 38-33.3-218(5).
32. CRS § 38-33.3-218(1). The percentage 
specified in the declaration may be lower than 
67% if all units are dedicated to nonresidential 
uses. Id.
33. CRS § 38-33.3-207(2).
34. CRS § 38-33.3-218(1).
35. CRS § 38-33.3-217(1)(a)(I). It may be 
possible to amend the declaration to reduce 
the termination agreement requirement to 67% 
by a vote of only 50% of the unit owners using 
the judicial amendment procedure in CRS § 
38-33.3-217(7).
36. CRS § 38-33.3-217(4)(b).
37. CRS § 38-33.3-219(1) states in relevant 
part: “The declaration may require that all or a 
specified number or percentage of the lenders 
who hold security interests encumbering the 
units approve specified actions of the unit 
owners or the association as a condition to the 
effectiveness of those actions . . . .”
38. If the termination agreement provides 
for payment in full of all mortgagees, and 
if the requisite lender approval cannot be 
obtained, termination proponents might resist a 
mortgagee’s efforts to assert its approval rights 
by arguing that the lender has no continuing 
interest, because lenders will have no mortgage 
interest once they are paid. See Restatement 
(Third) of Property (Servitudes) § 8.1 (Am. 
Law Inst. 2000) (“A person who holds the 
benefit of a servitude under any provision of 
this Restatement has a legal right to enforce 
the servitude. Ownership of land intended to 
benefit from enforcement of the servitude is 
not a prerequisite to enforcement, but a person 
who holds the benefit of a covenant in gross 
must establish a legitimate interest in enforcing 
the covenant.”).
39. CRS § 38-33.3-218(5).
40. CRS § 38-33.3-217(7).

41. CRS § 38-33.3-218(5).
42. Presumably, the consideration paid for units 
closed up to a few weeks before termination 
would be reflected in the public records 
and therefore in any termination appraisals. 
However, appraisals are only required to be 
used for proportionate allocation of proceeds, 
not to establish a purchase price. CRS § 38-
33.3-218(5).
43. CRS § 38-33.3-218(2).
44. UCIOA § 2-118, cmt. 5.
45. The only notice requirement relates to 
planned communities and applies to local 
governments in which the community 
is located, and then only if the planned 
community is required to exist by a 
(presumably government-approved) 
development or site plan. CRS § 38-33.3-
218(1.5).
46. CRS § 38-33.3-218(5) states in relevant part: 
“Until the sale has been concluded and the 
proceeds thereof distributed, the association 
continues in existence with all the powers it had 
before termination.” (emphasis added).
47. CRS § 38-33.3-218(2).
48. CRS § 38-33.3-218(3).
49. CRS § 38-33.3-303(2) provides: 

Except as otherwise provided in subsection 
(2.5) of this section:
(a) If appointed by the declarant, in the 
performance of their duties, the officers 
and members of the executive board are 
required to exercise the care required of 
fiduciaries of the unit owners.
(b) If not appointed by the declarant, no 
member of the executive board and no 
officer shall be liable for actions taken or 
omissions made in the performance of such 
member’s duties except for wanton and 
willful acts or omissions.

50. CRS § 38-33.3-218(3). In communities 
that have only some units with horizontal 
boundaries, no units, even those with horizontal 
boundaries, are subject to mandatory sale 
unless the declaration provides otherwise or 
all unit owners consent. But even in such a 
community all common elements are subject to 
mandatory sale if the termination agreement so 
provides. CRS § 38-33.3-218(4).
51. CRS § 38-33.3-218(5).
52. CRS § 38-33.3-218(8) states the rules 
relating to liens and priorities of association 
creditors.
53. CRS § 38-33.3-218(5).
54. Upon termination, individual units of 
ownership no longer exist. Consequently, a 
lien against a unit presumably transforms into 
a lien against the entire property or, at least, 
a percentage undivided interest in the entire 
property.
55. CRS § 38-33.3-218(10)(a).
56. The 2021 amendments to UCIOA provide a 
new mechanism for a unit owner to object to 
the appraised value of that one unit. UCIOA § 
2-118(j)(2).
57. CRS § 38-33.3-218(10)(a). CCIOA does 
not say what happens if the appraisals are so 

rejected. But because this provision relates only 
to the proportionate allocation of proceeds 
rather than the sale price of the property, 
presumably the association could proceed 
with the sale but would have to appraise the 
property again before distributions are made 
until 25% of the votes do not reject them.
58. CRS § 38-33.3-218(10)(a).
59. CRS § 38-33.3-112. In North Carolina, 
where the UCIOA has been adopted, a court 
held that using the aggregate of the units’ 
appraised values to determine the terms of 
sale upon the condominium’s termination was 
not deceptive or unfair where the termination 
agreement provided for sale of the property to 
the investor-owner of 80% of the units. Howe v. 
Links Club Condominium Ass’n, Inc., 823 S.E.2d 
439 (N.C.Ct.App. 2018).
60. CRS § 38-33.3-218(5).
61. CRS §§ 38-32-101 et seq. recognizes estates 
above the surface as valid estates in real 
property that can be conveyed, mortgaged, 
and so forth.
62. It is difficult to interpret Example 1B and 
other examples in the comment because they 
posit losses to some lienholders due to the 
superior priority of other lien creditors when 
the individual liens against individual assets are 
aggregated. Many examples indicate a loss to 
the lowest priority lien holder, which suggests 
that the aggregate property is sold free and 
clear of all liens, leaving the lienholder to either 
take a loss or pursue the hapless unit owner for 
the deficiency. However, the text does not state 
that the property can be sold free and clear or 
that the terms of sale in the agreement may so 
provide.
63. CRS § 38-33.3-218(5) provides: “Unless 
otherwise specified in the termination 
agreement, as long as the association holds 
title to the real estate, each unit owner and 
the unit owner’s successors in interest have an 
exclusive right to occupancy of the portion of 
the real estate that formerly constituted the 
unit.” 
64. Id. (“During the period of that occupancy, 
each unit owner and the unit owner’s 
successors in interest remain liable for all 
assessments and other obligations imposed on 
unit owners by this article or the declaration”).
65. CRS § 38-33-112(3), under which the tenant 
has a minimum continued occupancy period of 
90 days or the longer time remaining under the 
lease. A converter may secure the agreement 
of a tenant to quit possession sooner than 90 
days only by paying certain relocation expenses 
of the tenant. CRS § 38-33-112(4).
66. Restatement (Second) of Property § 15.1 
Landlord-Tenant (Am. Law Inst. 1977).
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W
hen a person dies with assets to be probated, a personal representative 

must ensure the proper care and distribution of those assets. Disputes 

may arise over who should be appointed as personal representative, a 

role that is often difficult and thankless. This article describes who has 

priority to serve as personal representative for a Colorado estate.

The Role Generally
The personal representative’s general duties are to identify, protect, and transact the probate 

estate assets; to keep adequate records, give required notices, and make appropriate court 

filings; and to distribute the assets to the appropriate recipients.1 Other common terms 

associated with this role are “executor” for a testate estate and “administrator” for an intestate 

estate. Regardless of whether the decedent left a will, the Colorado Probate Code uses the 

term “personal representative” for this role.2 A personal representative may be appointed 

for an estate in informal proceedings upon application to the court registrar,3 or in “formal” 

proceedings upon a petition to the court and after notice and an opportunity for a hearing.4 

Priority to serve as a personal representative is determined by answering the following 

questions:

 ■ What are the minimum statutory qualifications to serve?

 ■ When a personal representative is named in a will, who has priority to serve?

 ■ When a personal representative is not named in a will, who has priority to serve?

 ■ If two or more persons have equal priority to serve, how is the appointment determined?

 ■ If two or more co-personal representatives are appointed, how must they act?

 ■ When a personal representative’s authority terminates, how is a successor appointed?

The answers to these questions are found in CRS § 15-12-203 and related provisions. 

What are the Minimum Statutory Qualifications to Serve?
A personal representative may be either a natural person or an organization, and both 

are referred to as “person” in the Colorado Probate Code.5 Even though the age of legal 

majority in Colorado is 18, a natural person must be at least 21 years old to serve as personal 

representative of an estate.6 Additionally, no “unsuitable” person may serve as personal 

representative.7 Suitability is not defined in the statutes, but the personal representative must 

have capacity to serve8 and be willing to do so.9 Suitability is determined in the discretion 

of the court in formal proceedings.10

When a Personal Representative is Named 
in a Will, Who has Priority to Serve?
This question might seem to be the easiest to answer, because the person named in the will, 

or named by a person given priority in the will to nominate the personal representative, 

This article discusses priority for appointment as personal representative 
of a probate estate under the Colorado Probate Code.
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has highest statutory priority.11 However, if 

Colorado is not the decedent’s domicile, the 

personal representative already appointed in 

the domiciliary jurisdiction has priority to serve 

in Colorado, unless a will expressly nominates a 

different person to serve in Colorado, in which 

case the Colorado personal representative 

and the domiciliary representative have equal 

priority for appointment.12 The domiciliary 

personal representative may also nominate a 

replacement to serve in Colorado, whether or 

not the will bestows that nomination right, and 

that nominee has equal priority to serve with a 

person named in the will to serve in Colorado.13

However, even when a will nominates a 

personal representative, that nomination may 

be ineffective because a personal representative 

nomination is not self-executing. The appoint-

ment of a nominated personal representative 

only becomes effective when the will is delivered 

to the probate court and the court enters an 

order appointing the personal representative.14 

Further, if the nominated person is deceased 

or is disqualified due to age or suitability, 

the nomination will be ineffective,15 and a 

nominated person may refuse to serve by filing 

a renunciation with the court.16

Some nominations are revoked as a matter 

of law. For example, under CRS § 15-11-804(2)

(a)(iii), a divorce revokes the nomination of a 

person’s former spouse and nominations of 

other persons who were related to the decedent 

only by virtue of their relation to the former 

spouse, unless the divorce decree or the will 

expressly provides otherwise. For purposes of 

this revocation statute, a “relative” of the former 

spouse is a person related to the former spouse 

by blood, adoption, or affinity and who, after the 

divorce or annulment, is no longer related to 

the testator.17 When a nomination is ineffective, 

renounced, or revoked, the effect is the same 

as if there was no nomination to begin with.

When a Personal Representative 
is not Named in a Will, Who has 
Priority to Serve?
A will might fail to nominate a personal rep-

resentative but still be valid. Generally, for 

a document to be considered a valid will in 

Colorado, it must be in writing and signed by the 

testator or at the testator’s direction, and either 

signed by at least two witnesses or notarized.18 

But a will that does not include witnesses or 

notarization can be valid as a “holographic” 

will if the signature and material portions of the 

document are in the testator’s handwriting.19 

And a will that doesn’t fit in either of these 

categories can still be considered a valid will 

if there is clear and convincing evidence that 

the testator intended the document to be the 

testator’s will.20 

When a will fails to include a key instruction 

for the probate—such as a personal repre-

sentative nomination—the intestacy statutes 

govern the omitted subject.21 CRS § 15-12-203 

provides the order of priority for appointing a 

personal representative where no nomination 

or will exists:  

(b) The surviving spouse of the decedent 

who is a devisee of the decedent;

(b.3) The surviving party to a civil union 

entered into in accordance with article 

15 of title 14, C.R.S., who is a devisee of 

the decedent;

(b.5) A person given priority to be a personal 

representative in a designated beneficiary 

agreement made pursuant to article 22 of 

this title;

(c) Other devisees of the decedent;

(d) The surviving spouse of the decedent;

(d.5) The surviving party to a civil union 

entered into in accordance with article 15 

of title 14, C.R.S.;

(e) Other heirs of the decedent;

(f ) Forty-five days after the death of the 

decedent, any creditor.

As set forth in the statute, if the decedent is 

survived by a spouse, a party to a civil union, 

or a designated beneficiary under Colorado 

Probate Code article 22 who is also a devisee 

under the decedent’s will, that person has 

next priority to serve22 (for ease of reference, 

hereinafter a person in any of these categories 

will be referred to as a “spouse”). Notably, a 

person must be both a spouse and a devisee 

to have this level of priority.23 

If there is no surviving spouse, or if such 

person is not a devisee under the decedent’s 

will, other devisees have priority.24 There can be 

multiple devisees named in a will. For example, 

the will may name a group of individuals (e.g., 

“my children”) to receive a certain type of 

property, or it  may specifically name other 

devisees to receive particular assets. After a 

spousal devisee, all devisees under the will have 

equal priority to serve as personal representative; 

there is no differentiation in priority based on 

“
After a spousal 

devisee, all devisees 
under the will have 

equal priority to 
serve as personal 

representative; there 
is no differentiation 
in priority based on 

the importance, value, 
or class of the asset 

devised. Therefore, a 
devisee of sentimental 
but valueless personal 

property has equal 
statutory priority with 

a devisee of valuable 
real estate.   

”
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the importance, value, or class of the asset 

devised. Therefore, a devisee of sentimental but 

valueless personal property has equal statutory 

priority with a devisee of valuable real estate.25  

If a trust is a named recipient in a will, the 

trust or trustee is the devisee; the trust bene-

ficiaries are not.26 For example, if a decedent’s 

estate plan names a revocable trust as the sole 

devisee under the will and names the decedent’s 

spouse and children as trust beneficiaries, the 

trustee of the trust is the devisee for purposes 

of priority, even though the decedent’s spouse 

and children are the trust beneficiaries.

If no devisees are qualified or willing to 

serve as personal representative, the surviving 

spouse—even if the surviving spouse is not a 

recipient under the decedent’s will—has next 

priority to serve.27 Other heirs of the decedent 

are next in line.28 While a “devisee” is a person 

designated in a will to receive a distribution of 

real or personal property,29 an “heir” is a person 

entitled to inherit the decedent’s property under 

the intestacy statutes.30 A person’s devisees and 

heirs may be the same, for example, where an 

unmarried decedent leaves a will naming all of 

the decedent’s children as devisees. But devisees 

and heirs are not always the same, because if 

there is no will, there are no devisees. And a 

decedent’s will might name devisees who are 

either not related to the decedent or who are 

related, but whose relationship does not entitle 

them to inherit in the absence of a will. For 

example, the heirs of an unmarried decedent 

without children are the decedent’s parents, 

or if neither of them are living, the decedent’s 

siblings.31 But if the decedent names nieces 

and nephews (or charities) as devisees under 

the decedent’s will, the heirs and devisees are 

not the same.

Another typical situation involves children 

from a prior marriage. The heirs of a married 

decedent who is survived by children from a 

prior marriage are the decedent’s spouse and the 

decedent’s children from a prior marriage.32 But 

if the decedent names a trust benefiting these 

individuals as devisees under the decedent’s will, 

the heirs and devisees are again not the same.

If none of these priority individuals request 

appointment within 45 days of the decedent’s 

death, a creditor of the decedent obtains priority 

to serve as personal representative.33 “Creditor” 

means “any person with a cognizable claim 

for money from an estate.”34 “Claims” include 

liabilities of the decedent prior to death, and 

liabilities of the estate after the decedent’s 

death.35 The definition of “claim” expressly 

excludes estate taxes, taxes due to the state of 

Colorado, and demands or disputes regarding 

title to a specific asset of the decedent or the 

estate.36  

A creditor or other person with priority may 

wish to administer a particular estate asset 

but not the entire estate. In that situation, the 

creditor or person should consider seeking 

appointment as a special administrator instead 

of as a personal representative because once a 

personal representative is appointed, his or her 

voluntary resignation is not effective unless and 

until a co-personal representative or successor 

personal representative is appointed.37 

The priority for appointment as a special 

administrator is different than the priority for 

appointment of a personal representative.38 

The only person with priority to be a special 

administrator is the person named executor 

under the will.39 If there is no such person, or if 

such person is not qualified or available to serve, 

“any proper person” may be appointed as special 

administrator.40 A special administrator has all of 

the powers of a personal representative, except 

as may be limited in the order appointing the 

special administrator,41 and may be appointed 

for a specified time, to perform particular acts, or 

on other terms directed by the court.42 Further, 

the court may, but is not required to, terminate 

the special administrator’s appointment in 

accordance with the provisions of the order 

of appointment, even if a general personal 

representative has not been appointed.43  

If no person is willing or able to serve as 

personal representative, the court may appoint 

the public administrator for the judicial district 

to administer the estate.44

If Two or More Persons have 
Equal Priority, How is the 
Appointment Determined?
The application for informal appointment of 

personal representative, and/or the petition for 

formal appointment of personal representative, 

must state the priority of the person seeking 

appointment.45 

Persons of equal priority may agree about 

who should serve, which typically happens in 

informal proceedings.46 Those who agree not 

to serve file a renunciation.47 The person who 

agrees to serve files an acceptance.48  

Certain persons with priority under CRS 

§ 15-12-203(b) through (e) may nominate a 

replacement.49 However, a person with priority 

derived under CRS § 15-12-203(a)—one who has 

priority by virtue of being named or nominated 

under a will—does not have the right to nominate 

a replacement, with one exception:50 a person 

“
Statutory priority 
is mandatory, so a 
qualified person 
with priority to 

serve as personal 
representative cannot 

be disregarded.  
The burden of 

proving a person’s 
disqualification 

rests with the party 
asserting it.

”
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who is between ages 18 and 21 who would be 

entitled to serve except for age may nominate 

a replacement, whether or not the person’s 

priority derives from the will.51 Therefore, 

someone nominated as personal representative 

under a will who is otherwise qualified to serve 

may renounce the appointment but may not 

nominate a replacement unless by reason of the 

renouncement no other nominations remain 

in the will and the person also has priority 

under CRS § 15-12-203(b) through (e). A person 

nominated by one with priority is entitled to 

the nominating person’s priority.52

Any objection to a person’s appointment 

must be made in formal proceedings.53 Fur-

ther, if persons with equal priority have not 

renounced their right to serve, they must be 

given notice and an opportunity to respond to 

the objection.54 Therefore, informal probate is 

only available to a person with clear priority, or 

with the written and filed consent of all others 

with equal priority. 

Statutory priority is mandatory, so a qual-

ified person with priority to serve as personal 

representative cannot be disregarded.55 The 

burden of proving a person’s disqualification 

rests with the party asserting it.56 However, if 

there is a dispute about who should serve as 

personal representative, the court has statutory 

guidance in deciding between persons of equal 

priority. First, the general priority rules apply, 

except where the estate assets appear adequate 

to pay for statutory exemptions and the costs of 

administration (but not all unsecured claims), in 

which case the court may appoint any qualified 

person, regardless of priority.57 Second, if an 

heir or devisee with a substantial interest in the 

estate objects to any person, other than a person 

nominated under a will, the court may appoint 

a person who is acceptable to heirs and devisees 

whose collective interest exceeds one-half of the 

estate’s probable distributed value.58 If there is 

no person acceptable to that group, the court 

may appoint any suitable person.59 In short, the 

court has considerable discretion in appointing 

a suitable personal representative among those 

with equal priority.

A protected person’s rights to nominate, 

object to, or determine the interests of a majority 

in interest of the heirs and devisees may be 

exercised by the person’s conservator, or if 

there is no conservator, the guardian (but not 

a guardian ad litem of a minor or incapacitated 

person).60

If Two or More Co-Personal 
Representatives are Appointed, 
How Must They Act?
If the court appoints more than one personal 

representative in error, the one appointed first 
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has priority and the acts of the subsequently 

appointed personal representative will be void, 

except those made in good faith on behalf of 

the estate before notice of the first letters.61

More commonly, the appointment of two or 

more personal representatives is intentional. The 

default rule is that co-personal representatives 

must act together, in unanimity,62 except that 

 ■ an individual co-personal representative 

may receive and issue receipts for estate 

property.63 

 ■ in an emergency threatening the estate 

assets, if the concurrence of all co-rep-

resentatives cannot readily be obtained, 

unanimity is not required.64 

 ■ co-representatives may delegate actions 

among themselves.65

 ■ a will appointing multiple personal 

representatives may expressly provide 

that they may act independently, by a 

majority, or otherwise.66 

Third parties are entitled to rely on a personal 

representative’s statement that the personal 

representative has authority to bind the estate.67

When a Personal Representative’s 
Authority Terminates, How is a 
Successor Appointed?
A personal representative’s authority may 

terminate in multiple ways. A personal repre-

sentative may resign voluntarily with at least 

14 days written notice to the persons known 

to be interested in the estate.68 However, the 

resignation will not be effective unless and until 

a co-personal representative or a successor 

personal representative is qualified to serve 

and the resigning personal representative has 

delivered the estate assets to the other personal 

representative.69  

A personal representative may be removed 

for cause.70 “Cause” includes a breach of fidu-

ciary duties, general mismanagement of estate 

assets, disregarding a court order, or other risk 

of harm to the estate’s financial interests.71 

Cause also exists if the personal representative 

was appointed based on intentional misrepre-

sentations in the appointment proceedings or 

if removal would otherwise be in the estate’s 

best interests.72 A domiciliary personal rep-

resentative from another jurisdiction may 

remove a personal representative in Colorado 

to secure the domiciliary’s priority appointment 

or appointment of the domiciliary’s priority 

nominee in Colorado.73 A person’s appointment 

may also be terminated if, during the estate 

administration, an informal probate of a will 

is vacated, or a new will is probated in formal 

proceedings that changes the priorities of 

persons entitled to serve.74 For example, the 

newly discovered will could nominate a different 

personal representative and/or name different 

devisees. Contested removal proceedings are 

formal proceedings.75

A personal representative could also become 

incapacitated or die during administration.76 

Although a personal representative could 

voluntarily resign upon noticing a decline in 

capacity (if the personal representative still 

retained such capacity), the appointment of 

a conservator for a personal representative 

is conclusive evidence that the person is no 

longer qualified to serve.77 

To fill the vacancy, the court may appoint 

a successor personal representative using the 

same priority guidelines for an initial appoint-

ment, in formal or informal proceedings.78 If 

multiple personal representatives were serving 

at the time of the vacancy, the court may decline 

to appoint a successor and allow the remaining 

personal representative(s) to continue serving 

alone, unless the will requires that the vacancy 

be filled.79 A successor personal representative 

has the same powers and duties as the original 

personal representative, unless a power was 

made expressly personal to a prior executor 

named in a will.80

Conclusion
Colorado law requires someone to be in charge 

of the probate proceedings. Determining the 

priority for appointment of a personal represen-

tative, or the alternative appointment of a special 

administrator or public administrator if there is 

no suitable option for personal representative, 

is the vital first step in this process. Practitioners 

can complete this first step by answering the 

questions discussed above.  

“
A personal 

representative may 
be removed for cause.  

‘Cause’ includes a 
breach of fiduciary 

duties, general 
mismanagement 
of estate assets, 

disregarding a court 
order, or other risk of 
harm to the estate’s 
financial interests.   

”
Kelianne Chamberlain is a sharehold-
er with Hoskin Farina & Kampf, PC in 
Grand Junction handling estate 
planning, probate, trust administra-
tion, real estate transactions, and 

business planning and transactions. She fre-
quently presents on estate planning and business 
planning topics—kchamberlain@hfak.com. 

Coordinating Editors: David W. Kirch, dkirch@
dwkpc.net; Emily L. Bowman, ebowman@dwkpc.
net

NOTES

1. For more on the role of the personal 
representative, see CRS §§ 15-12-701 through 
-721, and the CBA brochure, “So Now You Are a 
Personal Representative,” available at cobar.org 
under public information resources. 
2. See, e.g., CRS §§ 15-10-201(39) and 15-12-101 
et seq. 
3. See CRS §§ 15-12-301 et seq., which include 
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the required findings for informal probate to be 
available for an estate.
4. See CRS §§ 15-12-401 et seq.
5. CRS §§ 15-10-201(38) and (39), and 15-12-
203. 
6. CRS §§ 13-22-101 and 15-12-203(6)(a). 
7. CRS § 15-12-203(6)(b).
8. See CRS § 15-12-203(4), which discusses the 
ability of a ward’s conservator or guardian to 
participate in the nomination of or objection to 
a personal representative on the ward’s behalf.
9. CRS § 15-12-601. 
10. Id. See also Estate of Rienks, 844 P.2d 1295, 
1298 (Colo.App. 1992).
11. CRS § 15-12-203(1)(a). 
12. CRS § 15-12-203(7).
13. See id.
14. Rienks, 844 P.2d at 1298. See CRS §§ 
15-12-203(1)(a), -301(5)(b), -308(1)(g), -402(4), 
and -414.
15. CRS § 15-12-203(6).
16. CRS § 15-12-203(1)(3). See also form JDF 
912 SC. 
17. CRS § 15-11-804(1)(e).
18. CRS § 15-11-502(1).
19. CRS § 15-11-502(2). 
20. CRS § 15-11-503(1). 
21. CRS § 15-11-101.
22. CRS § 15-12-203(1)(b), (b.3), and (b.5). After 
the US Supreme Court decision in Obergefell v. 
Hodges, 576 U.S. 644 (2015), which guaranteed 
the right of same-sex couples to marry, fewer 
appointments based on civil unions and 
designated beneficiary agreements might be 
expected, but they are still available under 
Colorado law. 
23. CRS § 15-12-203(1)(b).
24. CRS § 15-12-203(1)(c).
25. See id. 
26. CRS § 15-10-201(13).
27. CRS § 15-12-203(1)(d).
28. CRS § 15-12-203(1)(c).
29. CRS § 10-15-201(13). 
30. CRS §§ 15-10-201(24) and 15-11-711.
31. CRS § 15-11-103(3) and (4).
32. CRS §§ 15-11-102(4) and (6), and -103(2). 
The “cost of living adjustment” referenced in 
CRS § 15-11-102(6) is prepared by the Colorado 
Department of Revenue, Office of Research 
and Analysis. As updated on January 20, 2022, 
the share for the surviving spouse is adjusted 
from $150,000 as listed in CRS § 15-11-102(4) to 
$186,000 (plus one-half of the remainder).
33. CRS § 15-12-203(1)(f).
34. Estate of Walter v. Corr. Healthcare Cos., 
232 F.Supp. 3d 1157, 1169 (D.Colo. 2017).
35. CRS § 15-10-201(8).
36. Id. 
37. CRS § 15-12-610(3).
38. CRS § 15-12-203(8).
39. CRS § 15-12-615(1).
40. CRS § 15-12-615(2).
41. CRS § 15-12-617.

42. Id. 
43. CRS § 15-12-618.
44. CRS § 15-12-621(1) and (2).
45. CRS §§ 15-12-301(5), (6), and (7), and 
-402(1)(b).
46. CRS § 15-12-203(5).
47. CRS § 15-12-203(3).
48. CRS § 15-12-602.
49. CRS § 15-12-203(3).
50. See id.
51. See id.
52. In re Estate of Newton, 313 P.3d 619, 621 
(Colo.App. 2011).
53. CRS § 15-12-203(2).
54. CRS § 15-12-203(5).
55. In re Ove’s Estate, 163 P.2d 651, 654 (Colo. 
1945).
56. Id. at 655.
57. CRS § 15-12-203(2)(a).
58. CRS § 15-12-203(2)(b).
59. Id.
60. CRS § 15-12-203(4).
61. CRS § 15-12-702.
62. CRS § 15-12-717.
63. Id.
64. Id.
65. Id.
66. See id.; CRS § 15-12-714(1).
67. CRS § 15-12-717.
68. CRS § 15-12-601(3).
69. Id. 
70. CRS §§ 15-12-610(3) and -611. See also CRS 
§ 15-12-612 regarding potential termination of 
an appointment upon change of testacy status.
71. See CRS §§ 15-12-712 and 15-10-503.
72. CRS § 15-10-503(3)(c)(I) and (II).
73. CRS § 15-12-611(2). 
74. CRS § 15-12-612.
75. See CRS § 15-10-503.
76. CRS § 15-12-609. 
77. See CRS §§ 15-12-601(3) and -609.
78. CRS §§ 15-12-613 and -301(6) and (7).
79. CRS §§ 15-12-203(9) and -718.
80. CRS § 15-12-716.
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Anshul Bagga
Influencing Action, Implementing Policies, 

and Serving the Community

BY  JAC QL I N  L .  DAV I S

F
or Anshul Bagga, a career in public 

service was a conscious choice point. 

It was a post-graduation pause during 

which he connected with his “why” 

before making a career decision, ensuring 

that any position he accepted aligned with his 

goals and values and was a place where his 

intellectually curious nature could thrive. That 

place ended up being the Denver City Attorney’s 

Office (CAO), where he advanced through a 

series of high-impact roles. In reflecting on 

his path of public service, Bagga remarks, “I 

think I was drawn to public service because 

I love the democratic process. I place a lot of 

value in representing the people of the City 

and County of Denver, and there’s something 

rewarding about knowing that the interests I 

represent and the positions I take were arrived 

at through compromise.” 

Environmental Law Beginnings 
A Colorado native and first-generation American 

whose parents both immigrated to the United 

States from India in 1983, Bagga received his 

BA in sociology from Colorado State University 

and his JD from the University of Colorado Law 

School. He began his career with the CAO in 

2014 when Denver authorized the first legal 

sales of recreational marijuana and has been 

an influential guide within the agency since. 

“Joining the CAO has undoubtedly allowed 

me the opportunity to work on innovative 

policies with a high degree of influence, espe-

cially with cannabis work. It’s always interesting 

reminiscing on when I attended CU Law be-

cause I was interested in pursuing a career in 

environmental law and went on to have several 

internships and positions in that setting. Some 

of my favorite roles include being a research 

assistant, which I did for two professors in law 

school, and working on the Acequia Assistance 

Project.” A joint effort by the Getches-Wilkinson 

Center, Colorado Open Lands, and the Sangre 

de Cristo Acequia Association, the Acequia 

Assistance Project assists rural farmers in the 

San Luis Valley in incorporating and preserving 

their water rights. “It was pretty cool to meet 

with irrigators in the San Luis Valley to discuss 

corporate organization options,” Bagga added. 

During law school, Bagga worked for the 

Natural Resource Law Center researching and 

writing essays about water transfers and state 

water law, and as a research assistant for CU 

Law’s Professor William Boyd, drafting memos 

and analyzing a wide range of energy and 

environmental law topics.

A Fellowship as a Path 
to the Profession
Following time spent in environmental law 

settings, Bagga welcomed a fellowship posi-

tion from the CAO. He drafted legal memos in-

terpreting marijuana legislation for interagency 

use, counseled executives, and guided agency 

training on the subject. “I looked for fellowships 

that had opportunities for mentorship and 

collaboration across teams, and the CAO’s 

Prosecution and Code Enforcement (PACE) 

Section was just the place for that,” said Bagga. 

Joining the CAO in 2014 was certainly a unique 

time for the Denver city government as the 

first legal recreational sales began in Colorado. 

“This was an extraordinarily progressive time 

to be behind the scenes of local government. 

The collaborative work among several city 

agencies in designing a marijuana regulation 

program set Denver on a pathway of becoming 

a model as cannabis legalization eventually 

spread across the country.”

Following his fellowship, Bagga would 

eventually serve as an assistant director in 

the PACE Section, supervising five teams of 

attorneys, including the mental health team, 

neighborhood prosecution, the marijuana 

unit, excise and licensing, and real property 

nuisance abatement. 

Much of Bagga’s work has been in cannabis 

regulation, helping to craft some of Denver’s 

earliest marijuana ordinances, including the 

regulation of marijuana extraction, unlicensed 

cultivation, consumption clubs, and pesticide 

regulation. “Working so closely with state and 

federal partners on a variety of emerging can-

nabis issues was a very illuminating experience. 

This partnership deepened my interest in the 

subject matter, and I eventually was selected to 

be on the steering committee of the Colorado 

Hemp Advancement and Management Plan.” 

Bagga would then serve as general counsel to 

the Department of Excise and Licenses, and 

oversee several related projects on behalf of 

the City and County of Denver. 

Through his local government background 

and understanding of Denver’s unique and 

diverse demographics, Bagga leaned into the 

opportunity to serve as the city’s point of contact 

for all cannabis-related issues. He collaborated 
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with colleagues across the CAO on a broad range 

of topics, including analyzing and providing 

feedback to state legislation, drafting ordinances, 

and responding to citizen complaints. 

“When the Denver Department of Public 

Health and Environment (DDPHE) began 

regulating marijuana tainted with unapproved 

pesticides, the city was sued by a cultivator 

who claimed that Denver was acting outside 

of its authority. My team obtained the co-

operation of an EPA witness, and the expert 

witness testified about pesticide regulation 

in the United States and the lack of approved 

cannabis uses. Recognizing the regulatory 

gap, a Denver District Court judge ultimately 

determined that DDPHE had the authority to 

regulate pesticide-contaminated marijuana. 

Denver’s leadership on the issue sparked state 

regulation of marijuana pesticide use.”

Turning Over a New Leaf
Since 2014, Denver has led the way in regulating 

marijuana legalization; however, thousands of 

people of color have been disproportionately 

impacted by low-level convictions that are no 

longer crimes in Colorado. As the demand for 

vacating low-level marijuana convictions swelled 

post-legalization, Bagga’s efforts with the CAO 

also supported Mayor Michael B. Hancock’s 

mission to promote equity in Denver through 

helping design the city’s “Turn Over a New Leaf” 

program. This strategic collaboration unified 

resources from the CAO, the Department of 

Excise and Licenses, and the Denver District 

Attorney’s Office into a single program to mit-

igate the adverse effects of low-level marijuana 

convictions obtained before legalization. 

“Communities of color bear the brunt of the 

drug war’s decades-long social injustices. The 

primary goal of the program is to ensure equity 

for our racially marginalized communities and 

individuals impacted by low-level marijuana 

convictions by creating a pathway through which 

individuals can request that certain low-level 

marijuana convictions be vacated, and their 

case be dismissed and sealed.”

The harmful effects of the war on drugs con-

tinue for communities of color and historically 

marginalized groups. Even today, a low-level 

marijuana offense can damage many aspects of 

a person’s life, including employment, economic 

earning potential, educational opportunities, 

qualification for government benefits and 

programs, housing, and more. 

“We recognized the need to have both online 

and in-person services, and with the help of 

many community partners, we were able to 

host a series of clinics throughout Denver to 

help people navigate the legal process. We are 

so appreciative of the many local businesses, 

organizations, city agencies, libraries, churches, 

and individuals and to all those in the commu-

nity for helping to spread the word about the 

clinics and our city’s services.”

How Can We Do the Most Good?
When not serving as counsel for all cannabis-re-

lated issues and programming, Bagga worked 

in Denver’s Outreach Court, which serves 

as a multi-pronged approach to connecting 

those in need and vulnerable populations with 

appropriate services.

Held every other Wednesday, the Outreach 

Court docket primarily assists persons expe-

riencing homelessness who have municipal 

warrants. It’s designed to “meet people where 

they are,” recognizing that persons experiencing 

homelessness face unique challenges in making 

Above: Fishing at Chatfield State Park in 
Littleton.
Left: Anshul Bagga (fifth from right) is joined 
by the Denver Department of Excise and 
Licenses and colleagues from the CAO at 
the 2019 Denver Marijuana Management 
Symposium.
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it to the downtown courthouse to attend their 

court dates. “Denver’s suite of specialty courts, 

like Outreach Court, really demonstrate the City’s 

commitment to meet people where they are and 

tailor solutions to individual circumstances.”

As a result, this docket is currently housed at 

the Denver Public Library and Haven of Hope. 

The entire court, including the magistrate, public 

defender, PACE prosecutor, public service 

programmers, and mental health outreach staff, 

collaborate to resolve cases appropriately and 

to provide resources and services.

The city’s specialty dockets also include 

“Wellness Court,” which provides individuals 

with a bevy of resources and helps build a sup-

port community that most people in the system 

lack. Wellness connectors identify individuals 

with low-level offenses and behavioral health 

needs at the time of arrest and intake into the 

jail. They then conduct a brief assessment to 

determine the individual’s needs, after which 

they allow the individual to select up to six goals 

to connect the individual with much-needed 

resources. Goals may include, for example, 

obtaining photo identification, connecting 

with food resources, locating behavioral health 

resources, and connecting with empowerment 

or education services.

When Not on the Clock
When he’s away from the bustle of municipal 

government, Bagga enjoys bouldering, baking 

bread, traveling, and fishing the South Platte 

River and small alpine lakes. He can regularly 

be found in Waterton Canyon during the spring 

and summer months.

What’s Next?
In consultation with City Council leadership 

and after an internal and external search, Bagga 

accepted the CAO’s legislative counsel position 

and transitioned into this role in February 2022. 

In this role, Bagga will serve as a legal advisor 

for the Denver City Council and manage CAO’s 

legislative priorities, working closely with the 

mayor’s legislative director and other members 

of the mayor’s legislative affairs team.

“Being a legal advisor to Denver’s City 

Council is truly an honor,” Bagga said. “Above 

all else, I’m grateful to the CAO for allowing me 

to work alongside some of the most experienced 

and intelligent attorneys in the country. I very 

much look forward to continuing to represent 

one of Colorado’s most respected municipal 

legislatures.” 

Turning over a new loaf.

Jacqlin L. Davis is a public informa-
tion officer for the Denver City At-
torney’s Office (CAO), where she 
composes press releases, media 
statements, and other literature on 

behalf of the CAO. Previously, she was a com-
munications specialist for the Stop Fraud Colo-
rado program with the Attorney General’s office. 
In this role, she designed several fraud-preven-
tion communications initiatives, including the 
National Consumer Protection Week campaign. 
Davis earned both her BA and MA in Commu-
nication from Western Illinois University. 

Coordinating Editors: Kathleen Hearn Croshal, 
kcroshal@msn.com; Paul Hurcomb, pwh@
sparkswillson.com
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www.cle.cobar.org  •  (303) 860-0608  

Register at cle.cobar.org 
or call (303) 860-0608

Co-Sponsored by the Colorado Bar Association Elder Law Section

The most up-to-date developments in Elder Law

The Grand Hyatt Vail, Vail, CO 
Join us in-person or online

August 25-27, 2022

Rocky Mountain Regional 
Elder Law Retreat 

14th Annual

•  Supported decision-making presentations by nationally  
   renowned speaker, Jonathan Martinis 

•  Social events to catch up with your colleagues 

•  Staples you need: ethics and EDI credits, case law update  
   and the Elder Law Revue

•  First-ever Women’s Retreat
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email mhigham@cobar.org for information about display advertising in Colorado Lawyer.

Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 3

March  February 1

April  March 1

May  April 1

June  May 2

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 3

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

 ■ Design services are available for an 

additional fee.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact Melissa Higham 

at mhigham@cobar.org.

Questions?
Contact Melissa Higham at mhigham@cobar.

org.
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We are pleased to announce the start of our new firm Smith Balicki Finn Laraway, LLC d/b/a 
Solutions Based Family Law conveniently located in Centennial, Colorado. At the helm of 
our experienced team are founding partners, William Smith, Ashley Balicki, Bridget Finn and 
Kathlyn Laraway. We thank the legal community for your ongoing support and look forward 
to continuing to serve our Colorado community with Family Law, Criminal Defense, and Civil 
Litigation services.

Mev Parsons
1290 Broadway, Ste. 1700

Denver, CO 80203
303-894-0014

dbaps@earthlink.net

denbar.org/Placement-Services

Temporary, Temp-to-Hire and Permanent 
Placement of Legal Support Staff

DENVER BAR ASSOCIATION 
PLACEMENT SERVICE

Serving the legal community for over 30 years.
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CBA ETHICS HOTLINE

The CBA Ethics Hotline is a free resource for attorneys who need immediate assistance 
with an ethical dilemma or question. Inquiries are handled by individual members of the CBA 
Ethics Committee. Attorneys can expect to briefly discuss an ethical issue with a hotline 
volunteer and are asked to do their own research before calling the hotline.

A Service for Attorneys

To contact a hotline volunteer, please call the CBA offices at 303-860-1115.
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Real Estate 
Symposium

40th Annual 

July 14-16, 2022

Co-sponsored by the Colorado Bar Association Real Estate Section

Join us in-person at  The Hythe Vail or online

Register at cle.cobar.org 
or call (303) 860-0608

Forty years of excellent presentations, 
case law updates, camaraderie, and 
more, whether it’s your first year or 
40th, you’ll find your community! 

Keynote from Dr. Artika Tyner, author of  The Lawyer       
as Leader: How to Plant People and Grow Justice,    
discussing tangible ways lawyers can use their skills,       
position, and authority to create equal access to justice

Staple updates you need: legislative update, case law     
update, 15-minute drill, ethics credits, and EDI credit

Hot topics that will help your practice: title policy,  
redeveloping contaminated property, ESG issues,  
and more
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Willis V. Carpenter
February 20, 1929—April 8, 2022

Willis “Bill/Will” Carpen-

ter, 93, died peacefully at 

his daughter’s home in 

Denver on April 8, 2022, 

surrounded by family 

and friends. A former 

Denver Bar Association 

president, Willis was a 

highly regarded real estate attorney who had 

over 60 years of legal experience and was one 

of the most respected real estate attorneys in 

Colorado. His practice focused on real estate and 

commercial transactions, farm and ranch sales, 

conservation easements, and title insurance 

issues. 

A Colorado native, Willis was raised on his 

father’s ranch five miles east of Hayden. He 

attended public school in Hayden until his 

family moved to Denver, where he attended 

Morey Middle School and East High School. 

After high school, he moved to the East Coast 

to attend Princeton University, graduating with 

a BA in 1951. During his undergraduate years, 

Willis was a member of the Princeton Tigers’ 

crew team. After college, he attended Harvard 

Law School, graduating in 1954. 

Willis was admitted to the Colorado bar in 

1954 and started practicing law. The following 

year, having received a Selective Service deferral 

to complete his law degree, Willis reported to 

Officer Candidate School in Newport, Rhode 

Island. He served on active duty in Naval In-

telligence from 1955 to 1958 and continued his 

reserve duty until his retirement with the rank 

of captain in 1977.

In 1978, Willis and his law partner, Andrew 

“Andy” Klatskin, formed Carpenter & Klatskin, 

P.C., where he practiced until his retirement in 

2019. Willis and Andy were joined throughout 

the years by several remarkable real estate 

attorneys, but Willis was particularly proud 

of the firm’s fantastic paralegal, Holly Hoxing, 

who co-taught with Willis for many years, and 

Darlene Sturges and Pricilla Kimitch, who 

worked tirelessly behind the scenes to ensure 

that every aspect of the law firm functioned 

properly.

In addition to serving as DBA president 

(1978–79), Willis was a director for CLE in 

Colorado (1967–88), chaired the CBA Real 

Estate Section (1976–77), served on the CBA 

Board of Governors (1975–80), and was a 

longtime member of the Real Estate Section’s 

Title Standards Committee (1980–2015). He 

received the DBA Award of Merit in 1993 and 

the CBA Award of Merit in 2004. He was the first 

recipient of the Richard N. Doyle CLE Award in 

2002, and in 2004, he became the first recipient 

of the Real Estate Hall of Fame Award from the 

Colorado Real Estate Section. In addition, he 

was a charter member of the American College 

of Real Estate Lawyers. 

Willis was also the founder of POETS, an 

organization of real estate attorneys that he 

described as a group “who felt that the cross-pol-

lination of informal discussion was beneficial 

to their own practice.” In July 2016, POETS held 

its 500th meeting with roughly 220 members.

Willis loved practicing real estate law and 

spent a great deal of his time teaching, writing, 

and mentoring other attorneys. His publications 

included the Colorado Real Estate Practice 

Guide and the Colorado Title Insurance Practice 

Guide, both published by CLE.  Willis also had 

a passion for teaching. He taught the Colorado 

Bar Refresher Property Law course from 1972 

until 1981, and every fall for over 30 years he 

taught a 10-week course on real estate practice 

In Memoriam

for new attorneys. Willis spoke at numerous 

other events, and his annual speech at the CBA 

Real Estate Symposium was always a highlight 

of that event. He was often referred to as the 

dean of Colorado real estate law.

Outside of practicing law, Willis loved to 

play the guitar, a hobby that started as a young 

boy and grew into a passion. He and his brother 

Ed were a favorite at family reunions, where 

everyone would gather and sing along to old 

cowboy songs. He was even known to sing at 

some of the real estate section conventions 

from time-to-time. 

He was also an avid gardener. In the summer, 

he could be found working in his garden, 

carefully cultivating over an acre of vegetables 

and meticulously documenting the location of 

each planting and the particular seeds used. 

One of his favorite pastimes was counting how 

many fresh vegetables from his garden were on 

the dinner table each evening.  

In 1996, the Carpenter family donated 

a conservation easement on the Carpenter 

Ranch, and the property was sold to the Nature 

Conservancy. Willis was proud of this transac-

tion, which enabled the property to continue 

operating as a ranch yet also be used for research 

and remain open to the public, thus maintaining 

his father’s tradition of permitting access to the 

property’s wildlife, its native vegetation, and 

the Yampa River.  

Willis is survived by his significant oth-

er, Barbara Shecter; six children, Catherine, 

Charles, Marian, Carol, Stacy, and Kendra; 

eight grandchildren, Steven, Patrick, Kyle, 

Nicholas, Jordan, Jackson, Max, and Cash; eight 

nieces and nephews; and 28 great nieces and 

nephews. Donations in his honor may be made 

to Colorado Symphony, History Colorado, or 

your charity of choice. 

AROUND THE BAR   |   IN MEMORIAM
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William A. Richey
January 25, 1948—March 11, 2022

A true Colorado native, 

William “Bill” Richey was 

born in Denver in 1948. 

He earned his bache-

lor’s degree from the 

University of Colorado 

and his law degree from 

the University of Denver. 

He attended law school at night while working 

full time at Music For All in Denver. Second 

only to his love for his wife Mary Moser, Bill 

loved classical, jazz, and many other kinds of 

music. He was also an avid reader and enjoyed 

cooking and travel. 

 After graduating from law school in 1983, 

Bill opened his own practice for a few years and 

then became law clerk to Bankruptcy Judge 

Charles E. Matheson in 1986. This started Bill’s 

bankruptcy law career, which spanned 35 years 

until his retirement. 

Bill joined Weinman & Associates in 1991. 

As his colleague for 35 years, I came to respect 

Bill’s deeply analytical and thoughtful approach 

to people and the practice of law. At his core, he 

was a thinker and approached the law from an 

intensely academic perspective. He truly loved 

research and debating his conclusions. One of 

his greatest achievements was prosecuting and 

prevailing in In re Phillips, 139 P.3d 639 (Colo. 

2006), in which the Colorado Supreme Court 

adopted the doctrine of “reverse piercing.” 

Both professionally and personally, I will 

miss Bill enormously, including the intensity of 

his interest and discussion about political issues. 

He had the greatest integrity and was the most 

kind and gentle soul imaginable. His passing 

is a loss not only to his family and friends, but 

also to the Colorado bar and whatever might 

remain of civility in our society. His life and 

kindness were blessings to all who knew him. 

—Jeffrey A. Weinman, Weinman & Assocs.

Are you a lawyer asking yourself 

“How can I help my community?”
Are you a legal services provider wondering 

“Where can I find volunteer lawyers?”

Succession to Service answers those 
questions by connecting lawyers who 
want to volunteer their time with the 
organizations that need them — at no 
cost to either the lawyers or the non-
profits.

Stemming from the Access to Jus-
tice Commission, the goal of the 
Succession to Service platform is to 
establish a structured, statewide pro 
bono program for Colorado’s experi-
enced lawyers and judges to partner 
with nonprofit legal services organi-
zations. The Succession to Service 
platform will serve as Colorado’s new 
pro bono pipeline!

The platform will launch in early 2020. 
For more information now and to learn 

how you can get involved, 
visit successiontoservice.org 

and join our mailing list!  

In Memoriam honors the life and work of 
recently deceased CBA members. Email 
submissions to Susie Klein at sklein@
cobar.org. High-resolution photos are 
appreciated.

HERE
AD
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U

R
Did you know that 80% of our readers 
save our publication in their library? 

Email mhigham@cobar.org to learn about 
advertising opportunities in Colorado Lawyer.
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Colorado Supreme Court 
Rules Committees

Notice of Request for Comments
Colorado Rules of 

Professional Conduct
Deadline for Comments: 

July 22, 2022, at 4 p.m.

The Colorado Supreme Court requests written 

public comments by any interested person on 

the proposed change to Rule 1.8 and Comments 

of the Colorado Rules of Professional Conduct. 

Public comments may be submitted in letter 

format addressed as follows: Colorado Supreme 

Court, 2 E. 14th Avenue, Denver, CO 80202. If 

submitting a public comment by email, please 

attach your submission as a separate document 

to your email in Word or PDF format and email 

to: supremecourtrules@judicial.state.co.us.

Comments must be received no later than 4:00 
p.m. on July 22, 2022. Written comments will 

be posted on the Colorado Supreme Court’s 

website at the URL listed below.

By the Court:
Monica M. Márquez

Justice, Colorado Supreme Court

Note: The proposed amendments can be found 

on the Court’s website at 

https://www.courts.state.co.us/Courts/

Supreme_Court/Rule_Changes.cfm

Rule Change 2022(07) 
The Colorado Rules 
for Civil Infractions

Chapter 29.9: The Colorado 
Rules for Civil Infractions

Rule 1. Scope and Purpose
These rules govern the procedure in the 

determination of civil infractions. They are 

intended to provide for the just determination 

of civil infractions, and are to be construed 

to secure simplicity in procedure, fairness in 

administration, and elimination of unjustifiable 

expense and delay. 

Rule 2.
Application These rules apply to all proceedings 

alleging only a civil infraction in the State of 

Colorado. These rules do not apply to municipal 

ordinances or charter violations. To the extent 

these rules do not cover a particular topic, con-

sulting Colorado’s Rules of Criminal Procedure 

may be instructive to the determination of a 

fair and just procedure. 

Rule 3. Definitions
(a) Appearance. For purposes of the Rules 

for Civil Infractions, “appearance” may be in 

person or by interactive audio or audio-visual 

format, except that a final hearing must be 

held in person unless the defendant consents 

to the hearing being held by interactive audio 

or audio-visual format. 

(b) Charging document. “Charging document” 

includes a summons, a summons and com-

plaint, notice, or a penalty assessment. 

(c) Judicial Officer. “Judicial Officer” includes 

any district court judge, county court judge, 

magistrate, or judge acting as a magistrate who 

hears a civil infraction matter. 

(d) Officer. “Officer” as used in these rules 

means any person defined as a “Peace Officer” 

in section 16-2.5-101, C.R.S. and who has not 

been convicted of a felony and who has not been 

convicted of any misdemeanor as described 

in section 24-31-305(1.5), C.R.S., or released 

or discharged from the armed forces of the 

United States under dishonorable conditions. 

Rule 4. Commencement of Action
(a) Issuance of a charging document for civil 

infraction. A charging document may be issued 

by an Officer when present or with probable 

cause when not present. A copy shall be filed 

with the county court where the civil infraction 

is alleged to have occurred, and a copy is 

to be provided to the District Attorney with 

jurisdiction in that county. 

(b) Service. A charging document may be issued 

by a county court in a prosecution for a civil 

infraction by giving a copy to the defendant 

personally, or by leaving the summons at the 

defendant’s domicile or place of abode with a 

person 18 years of age or older residing therein, 

or by mailing a copy to the defendant’s last 

known address. If a person refuses to accept 

service of the charging document, tender of 

the charging document by the Officer to the 

person constitutes personal service. 

(c) Content. 

(1) Adult. The charging document issued to 

a person aged 18 or older shall include the 

following: (a) the identification of the alleged 

offender, (b) the name of the civil infraction 

alleged, (c) citation to the civil infraction 
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alleged, (d) a brief description of the civil 

infraction, including but not limited to the date 

of infraction and approximate location, (e) the 

amount of the fine for the civil infraction and 

the amount of the surcharges, if applicable, (f ) 

instructions of when and where to appear in a 

specified county court if the fine and applicable 

surcharges are not paid, (g) the Officer’s signa-

ture, and (h) an option allowing the person to 

execute a signed acknowledgement of liability 

and agreement to pay the fine and surcharges 

within twenty days.

(2) Minor. The charging document issued to 

a person under the age of 18 shall include all 

matters cited in Rule 4(c)(1)(a–h) and must also 

include: (a) a declaration that the minor’s parent 

or legal guardian has reviewed the contents 

of the penalty assessment for the minor, (b) a 

signature line following the declaration for the 

minor’s parent or legal guardian, (c) a signature 

line for a notary public to duly acknowledge 

the parent or legal guardian’s signature, (d) 

an advisement that (i) the minor shall, within 

seventy-two hours of being served, inform the 

minor’s parent or legal guardian of the charging 

document, (ii) the parent or legal guardian is 

required by law to review and sign the charging 

document and to have the person’s signature 

duly acknowledged by a notary public, and 

(iii) non-compliance of this sub-section will 

require the minor and minor’s parent or legal 

guardian to appear in court. 

(d) The time specified in the summons portion 

of the charging document must be at least thirty 

days, but not more than ninety days after the 

date the charging document is served. 

(e) In matters alleging a civil infraction in 

combination with a criminal offense, the Rules 

of Criminal Procedure shall apply to the com-

mencement of actions.

Rule 5. Plea Bargain
The District Attorney or the District Attorney’s 

deputy may, in the District Attorney’s discretion, 

enter civil infraction cases for the purpose of 

attempting to negotiate a plea or a stipulation 

to pretrial diversion or deferred judgment and 

sentence but shall not be required to so enter. 

The District Attorney shall not represent the 

state at hearings conducted by a Judicial Officer 

on civil infraction matters. 

Rule 6. Payment Before Appearance
(a) The clerk of the court shall accept payments 

of a penalty assessment by a defendant without 

an appearance before the Judicial Officer, if 

payment is made before the time scheduled 

for the first appearance. 

(b) At the time of payment, the defendant shall 

sign a waiver of rights and acknowledgement 

of guilt or liability, as set forth in Form A in the 
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appendix to these rules, and agree to pay court 

ordered restitution, if applicable.

Rule 7. First Hearing
(a) If the defendant has not previously acknowl-

edged guilt or liability and paid the penalty 

assessment, the defendant shall appear before 

the Judicial Officer at the time scheduled for 

the first hearing. 

(b) The defendant may appear in person or 

by counsel, who shall enter an appearance 

in the case. However, if an admission of guilt 

or liability is entered, the Judicial Officer may 

require the presence of the defendant for the 

assessment of the penalty. 

(c) If the defendant appears in person, the 

Judicial Officer shall advise the defendant in 

open court of the following: 

(1) The nature of the infraction alleged in the 

charging document; 

(2) The penalty and docket fee that may be 

assessed; 

(3) The consequence of a failure to appear at 

any subsequent hearing is the entry of default 

judgment; 

(4) The right to be represented by an attorney 

at the defendant’s expense; 

(5) The right to deny the allegations and to have 

a hearing before the Judicial Officer. 

(6) The right to remain silent because any 

statement made by the defendant may be used 

against the defendant; 

(7) Guilt or liability must be proven beyond a 

reasonable doubt; 

(8) The right to testify, subpoena witnesses, 

present evidence, and cross-examine any wit-

nesses for the state; 

(9) Any answer must be voluntary and not the 

result of undue influence or coercion on the 

part of anyone; and 

(10) An admission of guilt or liability constitutes a 

waiver of the foregoing rights and right to appeal. 

(d) The defendant personally or by counsel 

shall answer the allegations in the charging 

document either by admitting guilt or liability 

or by denying the allegations. 

(e) If the defendant admits guilt or liability, the 

Judicial Officer shall enter judgment and assess 

the appropriate penalty and docket fee after 

determining that the defendant understood 

the matters set forth in Rule 7(c) and has made 

a voluntary, knowing, and intelligent waiver 

of rights. 

(f) If the defendant denies the allegations, the 

matter shall be set for final hearing, and the 

defendant and Officer shall be notified. 

Rule 8. Discovery
(a) After the case is set for a final hearing, the 

defendant may request from the investigating law 

enforcement agency an opportunity to inspect 

all material held in connection with the case. 

(b) At the time of the final hearing, the defendant 

is entitled to inspect all documents or physical 

evidence that the Officer intends to use in the 

presentation of the case. 

Rule 9. Subpoena
(a) A subpoena may be issued only for the 

attendance of a witness or for the production 

of documentary evidence at the final hearing. 

(b) A subpoena may be issued in any county 

within the state either by the clerk of court at the 

request of the filing Officer or the defendant, or 

by counsel who has entered an appearance in 

the case or by the Judicial Officer who conducts 

the final hearing. 

(c) The service of a subpoena shall be by first 

class mail or by email, if the person to whom it is 

directed waives personal service, as provided in 

Form B in the appendix to these rules. No fees or 

mileage need be tendered with service by mail. 

(d) If the person to whom a subpoena is directed 

does not waive personal service, the issuance 

and service of a subpoena shall be as provided in 

Rule 345, C.R.C.P., except as otherwise provided 

in this rule. 

Rule 10. Dismissal Before Final Hearing
(a) Except as provided in Rule 15, the charges 
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shall be dismissed with prejudice if the Officer 

fails to appear at the final hearing. 

(b) The charges shall be dismissed with prej-

udice if the final hearing is not held within six 

months from the defendant’s answer, pursuant 

to section 16-2.3-106(4). 

Rule 11. Final Hearing
(a) The final hearing of all cases shall be in-

formal, the object being to dispense justice 

promptly and economically. The Judicial Officer 

shall ensure that evidence shall be offered and 

questioning shall be conducted in an orderly 

and expeditious manner and according to 

basic notions of fairness. Those basic notions 

of fairness illustrated by the Colorado Rules of 

Evidence shall serve as a guide to the Judicial 

Officer and parties, but those rules shall not be 

strictly applied. The Judicial Officer may call 

and question any witness consistent with the 

Judicial Officer’s obligation to be an impartial 

fact finder favoring neither party. 

(b) The order of proceedings at the hearing 

shall be as follows: 

(1) Before commencement of the hearing, the 

Judicial Officer shall briefly describe and explain 

the purposes and procedures of the hearing. 

(2) The Officer shall offer sworn testimony and 

evidence to the facts concerning the alleged 

infraction. After such testimony, the defendant 

or counsel may cross-examine the Officer, and 

the Judicial Officer may also question the Officer. 

(3) Thereafter, the defendant may offer sworn 

testimony and evidence and shall answer 

questions, if such testimony is offered, as may 

be asked by the Judicial Officer. The defendant 

is not required to testify and the fact that the 

defendant does not testify may not be considered 

or used in any way by the Judicial Officer. 

(4) If the testimony of additional witnesses is 

offered, the order of testimony and the extent 

of questioning shall be within the discretion of 

the Judicial Officer. No Officer or other testifying 

witness, with the exception of the defendant, 

may question any other witness. 

(5) Upon the conclusion of such testimony and 

examination, the Judicial Officer may further 

examine or allow examination and rebuttal 

testimony and evidence as deemed appropriate. 

(6) At the conclusion of all testimony and 

examination, the defendant or counsel shall be 

permitted to make a closing argument. 

Rule 12. Judgment After Final Hearing
(a) If all elements of a civil infraction are proven 

beyond a reasonable doubt, the Judicial Officer 

shall find the defendant guilty or liable and 

enter appropriate judgment. 

(b) If any element of a civil infraction is not 

proven beyond a reasonable doubt, the Judicial 

Officer shall dismiss the charge and enter 

appropriate judgment, provided, however, 

that the Judicial Officer may find the defendant 

guilty of or liable for a lesser included civil 

infraction, if based on the evidence offered 

every element of the lesser infraction has been 

proven beyond a reasonable doubt, and enter 

appropriate judgment. 

(c) If the defendant is found guilty or liable, the 

Judicial Officer shall assess the appropriate pen-

alty and any applicable fees, costs, surcharges, 

and restitution. 

(d) The judgment shall be satisfied upon pay-

ment to the clerk of the total amount assessed 

as set forth above. 

(e) If the defendant fails to satisfy the judgment 

in the time allowed, such failure shall be treated 

as a default under section 16-2.3-105(4). The 

provisions of Rule 16(d) and (e) shall apply to 

a default under this rule. 

Rule 13. Appeal
Appeal procedure shall be according to section 

13-6-504 and Rule 37, Crim. P. 

Rule 13.5. Postjudgment Remedies
(a) Every person against whom a judgment is 

entered is entitled as a matter of right to make 

an application for postjudgment review upon 

grounds that are properly the basis for collateral 

Attention 
Photographers

Don’t squirrel away your Colorado photos. 
Send them to us for a future cover. Flip to page 90 for details. 

Questions? Email Kate at kschuster@cobar.org.
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attack on the validity of the judgment. 

(b) One applying for postjudgment review 

shall file a motion in the court that imposed 

the judgment and penalty. The motion shall 

allege, in good faith, one or more grounds for 

challenging the validity of the judgment. 

(c) A collateral attack shall be commenced 

within six months of the entry of judgment. Any 

motion for postjudgment review filed outside 

this six-month period shall allege facts which, 

if true, would establish an exception to the time 

limit listed in either section 16-2.3-101(5)(b) 

or section 42-4-1708.5(5)(b). 

(d) The court shall promptly review a motion 

seeking postjudgment review. In conducting 

such review, the court shall consider, among 

other things, whether the motion is timely 

under the provisions of section 16-2.3-101 or 

section 42-5-1708.5. 

(e) The court may grant or deny relief without 

holding a hearing by entering written findings. 

The court may grant a hearing if the court 

determines that a hearing is necessary. After 

such a hearing, the court shall enter oral or 

written findings either granting or denying 

relief. 

(f ) Any appeal from the grant or denial of 

a motion for postjudgment review shall be 

according to section 13-6-504 and Rule 37, 

Crim. P. 

Rule 14. Venue
Venue shall be as provided by statute. 

Rule 15. Continuances
Continuances may be granted upon a showing 

of good cause by the Officer, the Officer’s 

supervisor, or the defendant. 

Rule 16. Default
(a) If the defendant fails to appear for any hear-

ing, the Judicial Officer shall enter judgment 

against the defendant. 

(b) The amount of the judgment shall be the 

appropriate penalty after a finding of guilt 

or liability, the docket fee, plus any order of 

restitution and any applicable costs, fees, and 

surcharges. 

(c) The Judicial Officer may set aside a judgment 

entered under this rule on a showing of good 

cause or excusable neglect by the defendant. 

A motion to set aside the judgment shall be 

made to the court not more than seven calendar 

days after the judgment is entered and served 

on the defendant. 

(d) The defendant may satisfy a judgment 

entered under this rule by paying the clerk 

and providing proof of compliance with any 

additional court orders. 

(e) No warrant shall issue for the arrest of a 

defendant who fails to appear at a hearing or 

fails to satisfy a judgment. 

Rule 17. Effective Date
These rules take effect April 7, 2022, and shall 

apply to civil infractions alleged to have been 

committed on or after that date. 

Rule 18. Title
These rules shall be known and cited as The 

Colorado Rules for Civil Infractions, or C.R.C.I.

Amended and Adopted by the Court, En Banc, 
April 7, 2022, and effective immediately. By 
the Court: 

Carlos A. Samour Jr. 

Justice, Colorado Supreme Court

Rule Change 2022(08) 
Colorado Rules of 

Professional Conduct

Rule 1.16A. Client File Retention
(a)–(e) [NO CHANGE] 

COMMENT 

[1]–[2] [NO CHANGE] 

[3] Rule 1.16A does not supersede obligations 

imposed by other law, court order or rules of a 

tribunal. The maintenance of law firm financial 

and accounting records is governed exclusively 

by Rules 1.15A and 1.15D. Similarly, Rule 1.16A 

does not supersede specific retention require-

ments imposed by other rules, such as Rule 5.5(d)

(2) (two-year retention of written notification 

to client of utilization of services of suspended 

or disbarred lawyer), Rule 1.5(c)(3) (seven-year 

retention of contingent fee agreement following 

earlier of final resolution of case or termination 

of lawyer’s services) and C.R.C.P. 121, § 1-26(7) 

(two year retention of signed originals of e-filed 

documents). A document may be subject to more 

than one retention requirement, in which case 

the lawyer should retain the document for the 

longest applicable period. Rule 1.16A does not 

prohibit a lawyer from maintaining a client’s 

files beyond the periods specified in the Rule. 

[4]–[5] [NO CHANGE]

Amended and Adopted by the Court, En 
Banc, April 28, 2022, effective immediately. 

By the Court: 
Monica M. Márquez 

Justice, Colorado Supreme Court 

Visit the Supreme Court’s website for 
complete text of rule changes, including 
corresponding forms and versions with 
highlights of revisions (deletions and ad-
ditions), which are not printed in Court 
Business. Material printed in Court Busi-
ness appears as submitted by the Court 
and has not been edited by Colorado 
Lawyer staff.
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No. 21PDJ088. People v. Fredenburg. 
4/15/2022. Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and sus-

pended Joseph Lester Fredenburg (attorney 

registration number 55463) for six months. 

The suspension was effective April 15, 2022. 

On November 17, 2021, Fredenburg pleaded 

guilty to assault in the second degree—strangu-

lation, a class 4 felony, pursuant to a deferred 

judgment and sentence. He also pleaded guilty 

to harassment as an act of domestic violence, a 

class 3 misdemeanor. The pleas were based on 

the report of a man who told law enforcement 

that he believed he saw Fredenburg choking 

Fredenburg’s then-girlfriend. When the man 

intervened and pulled Fredenburg from the 

woman, Fredenburg pushed him against a wall. 

Fredenburg then wrapped his hands around 

the man’s neck for five seconds, strangling the 

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE
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man, who stated, “If I don’t get help, I’m going 

to pass out.” The man said that he could feel 

Fredenburg’s thumbs press into his esophagus. 

Through this conduct, Fredenburg violated 

Colo. RPC 8.4(b) (it is professional misconduct 

for a lawyer to commit a criminal act that 

reflects adversely on the lawyer’s honesty, 

trustworthiness, or fitness as a lawyer in other 

respects).

No. 21PDJ065. People v. Marshall IV. 4/4/2022. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and sus-

pended James Edward Marshall IV (attorney 

registration number 52367) for three years. 

Significant mitigating factors influenced the 

sanction. The suspension was effective April 

4, 2022. 

On August 30, 2021, Marshall pleaded guilty 

to an amended count of tampering with a 

deceased human body, a class 3 felony. The 

factual predicate involved an incident at a 

protest in which Marshall shot a gun through 

a vehicle’s side-tinted window, hitting the 

vehicle’s driver in the head. The driver was 

advancing through the protest, and Marshall 

believed the driver was going to run over or hit 

Marshall’s wife. Marshall was able to jump out 

of the way, but he believed that his wife was 

still in the vehicle’s path. Video footage of the 

incident reflects that Marshall’s wife was not 

in actual danger, though the video was taken 

from an oblique angle. 

Through this conduct, Marshall violated 

Colo. RPC 8.4(b) (it is professional misconduct 

for a lawyer to commit a criminal act that 

reflects adversely on the lawyer’s honesty, 

trustworthiness, or fitness as a lawyer in other 

respects).  

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge; the 
CBA cannot guarantee their accuracy or 
completeness. Full opinions are available 
at https://coloradosupremecourt.com/
PDJ/PDJ_Decisions.asp. The case files 
are public per CRCP 251.31.
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No. 20-5089. United States v. McIntosh. 
3/21/2022. N.D.Okla. Judge Ebel. Knowing 

and Voluntary Guilty Plea—Motion to Withdraw 

Plea—Procedural Due Process.

Defendant was charged with five counts 

of Hobbs Act robbery and five counts of bran-

dishing a firearm during the robberies. He was 

diagnosed with substance abuse disorders but 

was found competent to stand trial. About 

one month before trial, defendant notified 

the court that he intended to accept a plea 

deal and plead guilty to eight of the charges. 

However, at the beginning of the change-in-plea 

hearing, defendant expressed doubts about 

the agreement, claiming that he was being 

denied access to his medications and his 

judgment was consequently impaired. After 

an off-the-record conference, defendant’s 

counsel informed the court that defendant 

changed his mind and wished to go to trial. 

But following a second conference between the 

prosecution and defense counsel, defendant 

Summaries of 
Selected Opinions

again indicated his willingness to proceed with 

the plea agreement. He then pleaded guilty, 

and the court accepted the plea. However, 

before sentencing, defendant filed a motion 

to withdraw his plea, contending that it was 

neither knowing nor voluntary. The court 

denied the motion and sentenced defendant 

to 25 years’ imprisonment. 

On appeal, defendant challenged the district 

court’s acceptance of the plea and its subse-

quent denial of the motion to withdraw the 

plea. The Fourteenth Amendment’s Due Process 

Clause requires that a defendant knowingly 

and voluntarily enter a plea of guilty. Fed. R. 

Crim. Proc. 11(b) governs a federal district 

court’s duties in voluntariness determinations. 

Where the district court is made aware during 

a plea proceeding that a defendant may be 

experiencing a mental illness, it must consider 

that fact in its voluntariness determination. The 

extent to which the claimed mental disorder 

affects voluntariness depends on the totality 

of the circumstances, and the district court’s 

response under Rule 11 must address the 

specifics of the situation. Here, defendant told 

the district court that he had not been taking 

his medications and specifically indicated 

that the absence of those medications was 

impairing his judgment, but the district court 

failed to meaningfully investigate defendant’s 

statements by not asking follow-up questions 

about his medication, his underlying illness, 

or the effects of his not taking his medication. 

Consequently, it was never established that 

defendant entered his plea knowingly and 

voluntarily. 

Defendant also argued that his plea was 

involuntary because he was overcome by mental 

coercion from the government and the district 

court’s conduct during the hearing. However, 

a district court does not have to reject a plea 
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with Dulayev’s appeal. Pendent appellate ju-

risdiction is a narrow extension of a court’s 

jurisdiction and is generally disfavored. In cases 

where the Tenth Circuit resolved a claim under 

the clearly established prong of the qualified 

immunity defense, it has repeatedly declined 

to exercise pendent appellate jurisdiction over 

the municipal liability claim. Accordingly, the 

Tenth Circuit declined to exercise pendent 

appellate jurisdiction here.

The denial of summary judgment with 

respect to Dulayev was reversed and the case 

was remanded with instructions to grant Dulayev 

qualified immunity and enter judgment in 

Dulayev’s favor, and for further proceedings 

consistent with this opinion.

No. 20-2083. United States v. Chavez. 3/29/2022. 

D.N.M. Judge Eid. Attempted Federal Bank 

Robbery—Forced Withdrawal of Money from 

ATM—Legal Impossibility Defense. 

Armed with a rifle, defendant ran up to the 

passenger side of an occupied vehicle parked 

at an ATM. The ATM was not located on the 

premises of a bank branch. Defendant demand-

ed money from the two vehicle occupants, but 

they did not have any cash. Defendant then 

demanded that they put a bank card into the 

ATM and make a withdrawal. The occupants 

claimed they could not make a withdrawal 

due to insufficient funds. A law enforcement 

officer then arrived on scene, and defendant 

was later arrested.

A six-count indictment issued, two of which 

were at issue in this appeal. Count 5 charged 

defendant with attempted robbery of US cur-

rency belonging to and in the care, custody, 

control, management, and possession of a 

bank, and putting the life of another person in 

jeopardy by use of a dangerous weapon under 

18 USC § 2113(a). Count 6 charged defendant 

with knowingly using a firearm in relation to 

an attempted bank robbery. Following the 

indictment, defendant moved to dismiss both 

counts and the district court granted the motion. 

The government appealed the district court’s 

determination that defendant’s conduct did not 

amount to attempted bank robbery in violation 

of 18 USC § 2113(a). Defendant maintained a 

legal impossibility defense, arguing that had he 

successfully coerced the accountholders into 

withdrawing money from the ATM, his conduct 

would nonetheless fall outside the federal bank 

robbery statute because the money would 

have belonged to the accountholders rather 

than the bank at the time he would have taken 

it. Accordingly, the Tenth Circuit addressed 

whether the money in the ATM would have 

belonged to defendant or would have been 

in the care, custody, control, management, or 

possession of the bank when defendant would 

have taken it from the accountholder. The Tenth 

Circuit determined that the money in an ATM 

is bank money under 18 USC § 2113(a), and 

when a robber forces a bank’s customer to 

withdraw money, the customer becomes the 

robber’s unwilling agent, and the bank is robbed. 

Here, had defendant completed the course of 

conduct, he would have committed federal 

bank robbery. Accordingly, the government 

stated an offense and the district court erred 

by dismissing counts 5 and 6.

The dismissal of counts 5 and 6 of the indict-

ment was reversed and the case was remanded 

for further proceedings. 

No. 20-2046. Walker v. BOKF, National Asso-
ciation. 4/8/2022. D.N.M. Judge Briscoe. Bank 

Extended Overdraft Charges—Interest versus 

Deposit Account Services—National Bank Act of 

1864—Office of the Comptroller of the Currency 

Regulations—Deference. 

Plaintiff held a checking account with 

defendant bank BOKF, National Association 

(BOKF), and he overdrew the account by about 

$25. Under the BOKF depository agreement, the 

bank could either refuse to pay the item and 

charge a returned item fee, or it could pay the 

item and charge overdraft fees. BOKF elected to 

pay the item and charged plaintiff an overdraft 

fee of $34.30. When plaintiff failed to timely 

pay BOKF for covering the overdraft, BOKF 

imposed an extended overdraft fee of $6.50 per 

business day following the five-business-day 

grace period under the depository agreement. 

When plaintiff repaid the overdraw about two 

months later, the total fee was $234. 

Plaintiff filed this putative class action 

alleging that the extended overdraft fees con-

stituted interest upon an extension of credit 

and exceeded the interest rate limit set by the 

National Bank Act of 1864 (NBA). BOKF moved 

to dismiss under Fed. R. Civ. Proc. 12(b)(6). The 

district court granted the motion, concluding 

that the extended overdraft fees were not interest 

under the NBA as a matter of law, and entered 

final judgment. Plaintiff filed a motion for 

reconsideration, which was denied.

On appeal, plaintiff argued that the district 

erred in granting BOKF’s motion to dismiss 

because (1) when BOKF pays an overdraft 

on a customer’s deposit account, it makes a 

“loan” within the meaning of the NBA; and (2) 

BOKF’s extended overdraft fees are “interest” 

the customer must pay on that “loan,” as un-

ambiguously defined in 12 CFR § 7.4001(a). The 

NBA provides a private cause of action to parties 

who have been charged interest beyond the 

usury limits and permits recovery of twice the 

amount of interest paid. While the NBA limits 

the amount of interest that national banks may 

lawfully charge to the rate allowed by the laws 

of the state where the bank is located, it does 

not define “interest.” However, the Office of the 

Comptroller of the Currency (OCC), which is 

the agency responsible for administering NBA, 

issued two regulations to clarify what charges 

qualify as interest under the NBA. Under 12 

CFR § 7.4001, “interest” means “any payment 

compensating a creditor or prospective creditor 

for an extension of credit, making available of 

a line of credit, or any default or breach by a 

borrower of a condition upon which credit 

was extended.” And 12 CFR § 7.4002 states that 

banks may impose “non-interest charges and 

fees, including deposit account service charges.” 

The NBA’s anti-usury provisions do not limit 

non-interest charges and fees governed by § 

7.4002. Additionally, the OCC issued Interpretive 

Letter 1082, in which it determined a bank’s 

practice of collecting overdraft fees was lawful 

under the NBA and other banking regulations. 

The letter opined that overdraft fees are meant 

to compensate banks for “services directly 

connected with the maintenance of a deposit 

account” and that the ability to charge the fees 

was reaffirmed in § 7.4002(a).

The Tenth Circuit first concluded that §§ 

7.4001(a) and 7.4002 are ambiguous regard-

ing how extended overdraft fees should be 
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just because a defendant is having trouble 

making up his mind. Further, there was no 

evidence that the off-the-record conferences 

affected defendant to an extent that overbore 

his will, and the district court’s statements 

about the wisdom of the plea agreement were 

not coercive. 

The convictions were vacated and the case 

was remanded for further proceedings. 

No. 19-1461. Heard v. Dulayev. 3/29/2022. 

D.Colo. Judge Eid. 42 USC § 1983—Excessive 

Force—Summary Judgment—Qualified Immu-

nity—Pendent Appellate Jurisdiction—Appellate 

Jurisdiction. 

Plaintiff had a fight with another man 

behind some bushes. When officers arrived, 

they ordered the men to come out from behind 

the bushes, but plaintiff failed to comply and 

remained seated behind the bushes. Officer 

Dulayev ordered plaintiff to put his hands up, 

and plaintiff waved his hands so Dulayev could 

see he was not holding anything. With Taser 

drawn, Dulayev ordered plaintiff to crawl out 

from the bushes. Plaintiff began to emerge from 

the bushes on his hands and knees but then 

rose to his feet and took a few steps toward 

Dulayev. He continued to approach Dulayev 

despite additional orders to turn around and 

stop. Dulayev then deployed his Taser, striking 

plaintiff in the abdomen. After plaintiff fell to 

his knees, Dulayev jumped on him and placed 

him in handcuffs. 

Plaintiff brought claims against Dulayev 

for excessive force under 42 USC § 1983, and 

against the City and County of Denver (City) 

for failure to train, supervise, and discipline 

its employees. Defendants moved to dismiss 

the complaint based on Dulayev’s qualified 

immunity and plaintiff’s failure to allege that 

the City had a custom, policy, or practice that 

prompted a constitutional violation. The district 

court denied the motion. Plaintiff then filed an 

amended complaint, and following discovery, 

defendants moved for summary judgment 

based on arguments similar to those in their 

motion to dismiss. The court denied the motion. 

As a threshold matter on appeal, plaintiff 

moved to dismiss for lack of jurisdiction. The 

Tenth Circuit denied the motion because 

to the extent it turns on an issue of law, a 

district court’s denial of a claim of qualified 

immunity is an appealable final decision. Here, 

the parties accepted a majority of the district 

court’s factual findings, and the two disputed 

factual findings—that plaintiff was never given a 

reasonable opportunity to surrender peacefully 

and comply with Dulayev’s commands, and 

that Dulayev pushed plaintiff’s face into the 

ground after jumping on him—were proper 

for consideration because this was the rare 

case where the disputed facts, as found by the 

district court, were blatantly contradicted by 

the record. Considering whether the law was 

clearly established under the facts that the 

district court found left the purely legal question 

of whether a police officer’s use of a Taser is 

justified where, despite repeated warnings and 

orders to stop, an assault suspect continues 

to step toward that officer at close proximity. 

Defendants challenged the denial of their 

summary judgment motion. When a § 1983 

defendant raises the qualified immunity defense, 

the burden shifts to the plaintiff to show facts 

demonstrating that the defendant violated a 

federal constitutional or statutory right that 

was clearly established at the time of the defen-

dant’s conduct. Here, plaintiff failed to identify 

sufficiently clear then-existing precedent that 

prohibited Dulayev from using a Taser when 

plaintiff rose to his feet and continued taking 

steps toward Dulayev, even after Dulayev threat-

ened to use the Taser and repeatedly ordered 

plaintiff to stop. Therefore, plaintiff failed to 

meet his burden to show that Dulayev’s conduct 

violated a federal constitutional right that was 

clearly established at the time of the event. 

The City requested the Tenth Circuit to 

exercise pendent appellate jurisdiction over the 

appeal, arguing it was inextricably intertwined 
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categorized. It therefore analyzed whether 

deference to OCC’s Interpretive Letter 1082 was 

appropriate, concluding that Interpretive Letter 

1082 represents OCC’s reasonable interpretation 

of genuinely ambiguous regulations, and OCC’s 

determination that fees like BOKF’s extended 

overdraft fees are “non-interest charges” is 

neither plainly erroneous nor inconsistent with 

the regulations it interprets. Accordingly, as 

non-interest charges under § 7.4002, BOKF’s 

extended overdraft fees are not subject to the 

NBA’s usury limits, and plaintiff failed to state 

a claim. Accordingly, the district court did not 

err. Further, the district court did not abuse 

its discretion in denying plaintiff’s motion for 

reconsideration. 

The order of dismissal was affirmed.

No. 20-3171. United States v. Moore. 4/12/2022. 

D.Kan. Judge Phillips. Sentencing Bargain— 

“Sentence in Advance”—Probation Revocation 

Hearing—Invited Error Doctrine—Plain Error 

Review—Procedural Reasonableness of Sentence.

 Defendant pleaded guilty to robbery under 

18 USC § 1951(a). The probation office calcu-

lated the advisory guideline sentence range 

as 51 to 63 months’ imprisonment, and at the 

initial sentencing hearing, the government 

recommended a low-end sentence of 51 months’ 

imprisonment. Defendant requested time 

served and three years of supervised release. 

In response, the district court told defendant 

he had two options: (1) he could either take 

the government’s recommended sentence of 

51 months’ imprisonment, or (2) if he satisfied 

an initial six-month probationary period, he 

could accept 48 months’ probation subject to 

at least 84 months’ imprisonment, depending 

on the violations, up to the statutory maximum 

for his underlying crime, which was 20 years. 

Defendant chose the second option. After six 

months, he returned to court in compliance 

with the conditions, and the court sentenced 

him to four years’ probation.

About 10 months after sentencing, defendant 

violated travel and housing conditions. At the 

probation revocation hearing, the parties and 

the probation office recommended sentences 

within the five to 11 months’ advisory range. The 

district court revoked probation and sentenced 

defendant to 84 months’ imprisonment. 

Defendant argued on appeal that the sen-

tence was procedurally unreasonable. The 

Tenth Circuit reviewed for plain error, requiring 

defendant to show (1) error (2) that is plain, (3) 

that affects the party’s substantial rights, and 

(4) that seriously affects the fairness, integrity, 

or public reputation of judicial proceedings. 

In federal sentencing, the district court must 

start with the facts, calculate the advisory 
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guidelines range, and then decide whether a 

variance is warranted. Here, the district court’s 

sentence-in-advance system was procedurally 

unreasonable because the court could not have 

known whether defendant’s future conduct 

would justify the 33-month consecutive increase 

to the offered 51-month sentence. 

After a defendant has violated a probation 

condition, courts are required to consider 

statutory factors when choosing between con-

tinuing the defendant on probation with or 

without modifications to terms or conditions, or 

revoking probation and resentencing defendant. 

To revoke probation, a district court must (1) 

reevaluate the case as it stood when the court 

imposed probation, based on the recommended 

guideline range in a pre-sentence report; and 

(2) impose a penalty for the violation of the 

judicial order imposing supervision. Here, the 

district court did not undertake the required 

two-step analysis, and it was unclear from the 

record how the court arrived at the 84-month 

sentence. The court plainly erred by preordaining 

a minimum future sentence and bypassing the 

required analysis that is available only after 

probation has been revoked. Further, there was 

a reasonable probability that the error altered 

defendant’s sentence, so his substantial rights 

were affected. And defendant demonstrated that 

the error affected the fairness, integrity, and 

public reputation of the judicial proceedings.

Because defendant demonstrated plain 

procedural error, the Tenth Circuit did not con-

sider his substantive reasonableness challenge.

The sentence was vacated and the case was 

remanded for resentencing. 

No. 21-1049. Estate of Burgaz v. Jefferson 
County Board of Commissioners. 4/14/2022. 

D.Colo. Judge Tymkovich. 42 USC § 1983—Delib-

erate Indifference—Motion to Dismiss—Qualified 

Immunity—Supplemental Jurisdiction over 

State Law Claims.

Burgaz was arrested and booked into the 

Jefferson County Detention Facility. Based on 

a variety of factors, including a prior suicide 

attempt at the jail, she was placed in the special 

housing unit (SHU), a jail area for detainees 

with special medical needs. The facility’s in-

formation management system noted that 

Burgaz had significant needs, including the 

use of a walker, a history of self-harm, a drug 

addiction, and a previous suicide attempt at 

the same jail. The day after booking, a judge 

ordered her release. After the hearing, Burgaz 

was temporarily placed in the SHU dayroom 

awaiting release. While Burgaz was waiting, 

Deputy Pesapane informed her that she would 

not be released that evening because of two 

outstanding warrants from other jurisdictions. 

The deputy escorted Burgaz to her cell to gather 

some of her paperwork and then escorted her 

back to the dayroom. Several minutes later, 

Burgaz banged on the door attempting to get 

a deputy’s attention. Deputy Scalise walked by 

the dayroom about this time but did not look 

in. Burgaz fashioned a noose from wires and 

cords of a wall-mounted television and hung 

herself. She died two days later.

Plaintiff, Burgaz’s estate, sued Deputies 

Pesapane and Scalise in their individual capac-

ities, alleging they violated Burgaz’s Fourteenth 

Amendment right to medical care in jail. Plaintiff 

also sued the Board of County Commissioners 

and the sheriff based on an entity liability 

theory for the alleged Fourteenth Amendment 

violations under 42 USC § 1983. Plaintiff also 

pleaded two state-law violations. Defendants 

moved to dismiss under Fed. R. Civ. Proc. 12(b)

(6). The court granted the motion and dismissed 

all claims.

On appeal, plaintiff contended that the dis-

trict court erred in granting qualified immunity 

to both individual deputies, maintaining that 

the deputies were deliberately indifferent to 

Burgaz’s risk of suicide. Claims based on a jail 

suicide are considered and treated as claims 

based on the failure of the jail officials to provide 

necessary medical care for those in their custody 

and are assessed for deliberate indifference to 

serious medical needs. The test for deliberate 

indifference has an objective and subjective 

component. For the objective component, 

the complainant must demonstrate that the 

deprivation is sufficiently serious to warrant 

intervention or treatment, and death by suicide 

satisfies that requirement. The subjective prong 

requires an official to know of and disregard an 

excessive risk to a detainee’s health or safety. 

Here, plaintiff did not plausibly allege that the 

deputies knew the detainee faced a substantial 

risk of harm and disregarded that risk by failing 

to take reasonable measures to abate the risk; 

it was not obvious that a distressed, physically 

frail detainee who should have been surveilled 

constantly would have committed suicide in 

the dayroom when left alone for 20 minutes. 

Therefore, plaintiff did not establish deliberate 

indifference. 

Plaintiff also argued that its entity claims 

against the sheriff were improperly dismissed. 

because the sheriff violated Burgaz’s rights by 

tolerating violations of safety practices and 

failing to train and supervise deputies prop-

erly. For a sheriff to be held liable for either a 

failure to train or supervise claim, an individual 

officer must have committed a constitutional 

violation. Here, because neither individual 

deputy violated Burgaz’s constitutional rights, 

the claims against the sheriff necessarily failed. 

Further, plaintiff waived the argument that the 

combined actions of the deputies and the alleged 

custom of ignoring safety policy violations 

caused the harm.

Lastly, because the federal claims were 

properly dismissed, the dismissal of the state 

law claims was proper.

The dismissal of the claims was affirmed.  



J U N E  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      81

The CBA has partnered with Affinity Consulting Group 
to bring you a year-round portal offering:

Monthly webinars  |  Technology tutorials and resources
Checklists, tech reviews and recommendations

Ability to ask questions via cba community  |  Plus a whole lot more

Visit cobar.org/mgmthq

I’m looking 
for more

online CLEs

Give me new tactics 
and strategies on 

building my 
client base

Help me 
keep up with

technology



82     |     C O L OR A D O  L AW Y E R     |     J U N E  2 0 2 2

April 7, 2022
2022 COA 40. No. 21CA0288. Dr. Macaulay v. 
Villegas. Workers’ Compensation Act—Statute 

of Limitations—Reopening a Case—Penalty 

Claim—Equitable Tolling.

In 2012, Villegas sustained an admitted 

work-related back injury while working for 

Denver Water. He was treated for his injuries at 

Denver Water’s in-house medical clinic (clinic). 

Villegas was subsequently placed at maximum 

medical improvement (MMI), and in 2015 

Denver Water filed a final admission of liability 

(FAL) admitting to a whole person impairment 

rating of 17%. Villegas sought permanent total 

disability (PTD) benefits, but an administrative 

law judge (ALJ) denied and dismissed the PTD 

claim, leaving Villegas with a permanent partial 

disability (PPD) award based on the 17% rating. 

A panel of the Industrial Claim Appeals Office 

(Panel) upheld the ALJ’s order, and in 2018 a 

Summaries of 
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Court of Appeals’ division affirmed. Villegas 

petitioned for a writ of certiorari to the Colorado 

Supreme Court, which was denied in 2019. The 

claim subsequently closed.

Sometime after April 5, 2018, Villegas 

learned that staff members at the clinic serve 

as nurse case managers, and not in a treating 

capacity, when employees are injured at work. 

The Workers’ Compensation Act (Act) requires 

employers and insurers to advise claimants 

of their right to refuse to be examined in the 

presence of a nurse case manager. On April 4, 

2019, Villegas applied for a hearing, asserting 

claims for penalties against Denver Water 

and the physician who oversaw his workers’ 

compensation examination, Dr. Macaulay, 

because they allegedly permitted nurse case 

managers to attend his appointments with Dr. 

Macaulay without his knowledge or consent. 

He also petitioned to reopen his closed claim 

based on fraud, treatment after MMI, and MMI. 

An ALJ granted summary judgment in favor of 

Denver Water and Dr. Macaulay, holding that 

the applicable statute of limitations to reopen 

the case barred Villegas’s penalty claims. A 

Panel concluded that Villegas was barred from 

pursuing his penalty claims against Denver 

Water, but that penalty claims against Dr. Ma-

caulay could proceed because the closure of 

issues only pertained to the parties to the FAL. 

As an initial matter, the Court of Appeals 

rejected Villegas’s contention that the record 

was inadequate for appellate review or his 

procedural due process rights were violated 

because the record was incomplete.

Dr. Macaulay and Denver Water contended 

that Villegas’s penalty claims were barred by 

the applicable reopening statute of limitations. 

The limitation period for reopening a case and 

the limitation period for asserting a penalty 

claim both apply when a claimant whose case 

has closed seeks to assert a penalty claim. The 

statutes work together by requiring penalty 

claims to be brought within one year of discovery 

of the violative behavior and asserted within 

the context of an open or reopened claim. 

Reopening must be requested within the later 

of six years of a claimant’s date of injury or two 

years after the last disability or medical benefit 

becomes due or payable. Here, it is undisputed 
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that Villegas’s injury occurred in February 2012, 

more than seven years before he filed his April 

2019 hearing application, and his PPD payments 

were scheduled to be paid until October 17, 

2016. Accordingly, the limitation period for 

reopening the case expired, so the claim for 

penalties was untimely. 

Villegas argued that even if the reopening 

statute of limitations applies, his claims should 

have been permitted to proceed under the 

doctrine of equitable tolling. For purposes of this 

claim, the only relevant inquiry is what actions, 

if any, Denver Water took to prevent Villegas 

from timely filing his petition to reopen after he 

learned the facts supporting his penalty claim. 

Here, Villegas failed to assert that Denver Water, 

its insurer, or Dr. McCauley took any actions 

to thwart his ability to timely file a petition to 

reopen. Accordingly, neither the ALJ nor the 

Panel erred by refusing to equitably toll the 

statute of limitations. 

The Court also rejected Villegas’s arguments 

that the ALJ (1) abused his discretion by failing 

to grant Villegas an extension of time to respond 

to the summary judgment motion, (2) lacked 

jurisdiction or authority to rule on the motion 

for summary judgment, and (3) should have 

recused himself from hearing the matter.

The Panel’s order dismissing Villegas’s pen-

alty claims against Denver Water as time barred 

was affirmed. The portion of the Panel’s order 

permitting penalty claims against Dr. Macaulay to 

proceed was set aside and the case was remanded 

to reinstate the ALJ’s order dismissing the claims 

asserted against Dr. Macaulay.

April 14, 2022
2022 COA 41. No. 20CA1776. Hunter v. SCL 
Health-Front Range, Inc. Professional Liabil-

ity—Medical Malpractice—Certificate of Review.

Plaintiffs sued a hospital, a physician group, 

nurse Scism, four other nurses, and three doctors, 

alleging that Hunter was injured by the negligent 

insertion of a catheter. Scism and the hospital 

filed motions to dismiss. The district court 

concluded that plaintiffs’ certificates of review 

were insufficient and granted the motions. 

Plaintiffs argued on appeal that the district 

court misapplied the law pertaining to certificates 

of review. In actions for damages or indemnity 

based on a licensed professional’s alleged 

professional negligence, the plaintiff’s attorney 

must file with the court a certificate of review 

for each named licensed professional declaring 

“that the person consulted can demonstrate by 

competent evidence that, as a result of training, 

education, knowledge, and experience, the 

consultant is competent to express an opinion 

as to the negligent conduct alleged.” Plaintiffs 

met the statutory requirements here. Therefore, 

the district court misapplied the law by faulting 

plaintiffs for failing to further describe the 

expert’s qualifications.

The Court of Appeals declined to exercise 

discretion to affirm the judgment on a ground 

not relied on by the district court.

The judgment of dismissal in favor of Scism 

and the hospital was reversed and the case was 

remanded for further proceedings consistent 

with this opinion.

2022 COA 42. No. 20CA1879. C & C Investments, 
LP v. Hummel. Homeowners Association—Fore-

closure Sale—Notice—Due Process—Default 

Judgment—Void Ab Initio—Post-Foreclosure 

Right to Cure.

In 1999, Hummel purchased a home that 

was subject to declarations and covenants, 

including monthly homeowners’ association 

(HOA) dues. She paid her bills, including HOA 

dues, via autopayments. In 2011, Hummel 

became a shut-in for eight years. She did not 

retrieve her mail, so the post office eventually 

discontinued service to her home. Hummel was 

unaware that HOA management changed and 

that her automatic withdrawal authorization 

for HOA fees was no longer viable, causing her 

HOA account to fall into arrears. The HOA filed 

suit, but the complaint it mailed to Hummel 

was returned as undeliverable and personal 

service was unsuccessful. The court granted 

the HOA’s request to serve by publication but 

also ordered the HOA to serve by posting on 

the property. Despite the lack of any further 

posting or service, the court thereafter granted 

the HOA’s motion for default judgment and a 

decree of foreclosure. C & C Investments, LP 

(C & C) purchased Hummel’s home at a sheriff’s 

sale. After Hummel received the eviction notice 

that C & C posted on her door, she retained 

counsel. The court found excusable neglect 

and extraordinary circumstances to set aside 

the default judgment. Hummel subsequently 

tendered the cure funds, and the court issued 

an order to quiet title in her favor and voided 

the sheriff’s deed.

On appeal, C & C argued that the trial court 

erred by affording Hummel a post-foreclosure 

cure opportunity. CRS § 38-38-104 expressly 

permits an owner to cure if the owner provides 

notice of intent to cure at least 15 days before 

the sale and pays the cure sums by noon on the 

day before the scheduled sale date. Hummel had 

no statutory right to cure after the foreclosure 

sale, so the court erred. 

C & C also argued that the trial court erred 

by voiding the sheriff’s sale and confirmation 

deed and quieting title in Hummel when she 

tendered the cure amount. Here, the HOA did 

not take reasonably calculated steps to provide 

Hummel with actual notice of the lawsuit or 

the resulting sheriff’s sale, and the trial court 

entered the foreclosure order by default without 

ensuring that the due process requirements 

had been satisfied. Accordingly, the trial court 

did not have adequate jurisdiction, and the 

default judgment and resulting sheriff’s sale 

and confirmation deed were void ab initio and 

were properly vacated by the trial court. 

The order granting a post-foreclosure cure 

remedy was vacated, but the order vacating 

the default judgment, the sheriff’s sale, and the 

confirmation deed was affirmed.

2022 COA 43. No. 21CA0659. People in the 
Interest of Jay.J.L. Dependency and Neglect—In-

dian Child Welfare Act—“Reason to Know”—Due 

Diligence.

The Denver Department of Human Services 

(Department) filed a dependency and neglect 

petition concerning the child. The petition 

indicated that mother reported having Cherokee 

or Navajo heritage but was uncertain about 

which and did not know if anyone in her family 

was an enrolled tribal member. Mother also 

told the juvenile court at the initial temporary 

custody hearing that she had Cherokee or 

Navajo heritage. The court determined that 

this assertion was not reason to know that 

the child was an Indian child, but it directed 
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the Department to exercise due diligence to 

gather additional information and for mother 

to complete an Indian Child Welfare Act (ICWA) 

ancestry chart. Mother submitted an ICWA 

inquiry form and an ICWA ancestry chart.

The court adjudicated the child dependent 

and neglected and entered dispositional orders 

as to both parents. The Department later moved 

to terminate the legal relationships between 

the child and his parents, asserting that there 

was no reason to know that the child was an 

Indian child. The Department subsequently 

listed additional diligent efforts it had made to 

determine whether there was reason to know 

that the child was an Indian child. The court 

determined that the ICWA was inapplicable 

and entered judgment terminating the parental 

rights of mother and father.

On appeal, mother argued that the ICWA 

required the Department to give notice of the 

proceedings to the Cherokee and Navajo tribes. 

If the court knows or has reason to know that 

an Indian child is involved in a child custody 

proceeding, the petitioning party must provide 

notice to the identified tribes of the pending 

proceeding and the tribe’s right to intervene. 

Further, the juvenile court must ask each par-

ticipant on the record at the start of every child 

custody proceeding whether the participant 

knows or has reason to know that the child is 

an Indian child. The Colorado Children’s Code 

sets forth six factors for determining if there is 

reason to know that a child is an Indian child. 

The record in this case established that only 

one of the six factors was at issue—whether a 

participant in the proceedings informed the 

court that he or she discovered information 

indicating that the child is an Indian child. 

Here, the only basis for such reason to know was 

mother’s statement to the court of her heritage, 

which in and of itself did not demonstrate a 

substantial chance that the child is a tribal 

member or eligible for membership and did 

not meet the ICWA’s “reason to know” standard.

However, the Department failed to ex-

ercise due diligence in gathering additional 

information to assist the court in determining 

whether there is reason to know that the child 

is an Indian child because its declaration of 

diligent efforts does not show that it followed 

up with mother to ascertain the basis for her 

belief that she and the child had Cherokee or 

Navajo heritage. 

The case was remanded, with instructions, 

for the juvenile court to expeditiously determine 

whether there is reason to know that the child 

is an Indian child before recertifying the case 

for a decision.

April 21, 2022
2022 COA 44. No. 19CA2398. People v. Bagwell. 
First Degree Murder—Consent Affirmative 

Defense—Miranda Waiver.

Defendant’s wife was diagnosed with met-

astatic lung cancer, and her doctor estimated 

she had only months or weeks to live. Wife 

allegedly asked defendant to end her life each 

day for five days straight, and he fatally shot her. 

Defendant admitted to arresting officers and 

two detectives that he killed his wife because 

she asked him to do so to end her suffering. 

Defendant moved to suppress his statements to 

the detectives based on an affirmative defense 

of consent. The trial court denied the motion, 

and defendant was convicted of intentional 

first degree murder.

On appeal, defendant contended that the 

trial court erred by denying his consent defense 

to the first degree murder charge. CRS § 18-1-505 

creates an affirmative defense under certain 

circumstances where the victim consents to the 

defendant inflicting the victim’s injury. However, 

under subsection (2), the defense is available 

only when the victim consents to a minor injury. 

An injury that causes a victim’s death is not 

minor because it involves a permanent and 

dangerous impairment of the victim’s physical 

condition. Therefore, the consent defense is 

not available when a defendant intentionally 

kills a victim who consents to her own death. 

For more information or to schedule a presentation, visit 
ourcourtscolorado.org.

Our Courts  is a joint activity of the Colorado 

Judicial Institute and the Colorado Bar Association that 

provides nonpartisan information programs to adult 

audiences around the state to further public knowledge and 

understanding of the state and federal courts in Colorado.
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Here, it is undisputed that defendant inflicted 

fatal gunshot wounds on his wife, and the plain 

meaning of the statute precluded him from 

asserting the affirmative defense of consent to 

his first degree murder charge. Therefore, the 

trial court did not err in denying the defense.

Defendant also contended that the trial court 

violated his constitutional rights by denying 

his motion to suppress his statements to the 

detectives. He maintained that detectives 

did not obtain a valid waiver of his Miranda 

rights and his statements were not voluntary. 

Before detectives interviewed defendant, he 

spoke spontaneously to a supervising officer 

for 20 minutes and admitted that he shot his 

wife. When the detectives arrived, they read 

defendant his Miranda rights and he signed 

a written Miranda advisement. Defendant 

thereafter cooperated with the interview and 

repeatedly told the detectives that he killed his 

wife to end her suffering. Here, defendant’s 

waiver of his Miranda rights was knowing, 

intelligent, and voluntary, and his interrogation 

statements were voluntary. Accordingly, the 

trial court did not err in denying the motion 

to suppress.

The judgment was affirmed.

2022 COA 45. No. 20CA1694. Gregory v. Safeco 
Insurance Co. of America. Homeowners’ In-

surance—Notice-Prejudice Rule—Notice-of-Loss 

Provision—Late Notice—Statute of Limitations.

Gregory procured a homeowners’ insurance 

policy (policy) from Safeco Insurance Co. of 

America (Safeco) that covered hailstorm damage 

to her home during the policy period, which ran 

from February 15, 2017, to February 15, 2018. 

The hailstorm coverage required such damage 

to be reported within 365 days. In May 2017, 

a hailstorm damaged Gregory’s roof but she 

did not notify Safeco or file a claim for the loss 

until about 18 months later, after a contractor 

informed her of the damage. Safeco summarily 

denied her claim as untimely. More than two 

years later, Gregory sued Safeco claiming that 

it unreasonably delayed and denied payment 

of her claim. The district court granted Safeco’s 

motion for summary judgment.

On appeal, Gregory argued that the district 

court erred by not applying Colorado’s no-

tice-prejudice rule to the notice-of-loss provision 

in her homeowners’ insurance policy. This rule 

allows insureds to avoid strict enforcement 

notice provisions for public policy reasons. 

However, the Colorado Supreme Court has only 

applied the notice-prejudice rule to underin-

sured motorist and comprehensive general 

liability insurance policies. Applying the rule 

to an entirely new class of insurance policies 

would be a departure from Supreme Court 

precedent, an action exclusively reserved to that 

court. Accordingly, the district court properly 

applied Colorado’s traditional approach to the 

late-filed insurance claim. 

Gregory also contended that the policy’s 

365-day notice provision violates the Colorado 

Homeowner’s Reform Act of 2013 by effectively 

shortening the statute of limitations for filing 

suit against an insurer. However, a policy 

requirement to file a timely claim with an 

insurer has no bearing on the insured’s ability 

to file a timely lawsuit for the insurer’s alleged 

violations of that policy. Here, Gregory’s legal 

claims did not begin to accrue until the earliest 

she knew or should have known that Safeco 

wronged her in handling her insurance claim. 

Notice of Gregory’s insurance claim was thus a 

prerequisite to accrual of her legal claims based 

on Safeco’s wrongful handling of that insurance 

claim. The 365-day notice provision on its face 

did not bar Gregory from bringing suit against 

Safeco and therefore did not contravene CRS 

§ 10-4-110.8(12)(a).

The judgment was affirmed. 

2022 COA 46. No. 21CA0520. In re Petition 
of R.M.C. III. Allocation of Parental Respon-

sibilities—Psychological Parent—Stepparent 

Adoption—Jurisdiction—Motion to Intervene—

Standing.

Mother and biological father had the 

child in 2015. In 2017, mother married J.D.L 

(psychological father), but they separated 

shortly thereafter, and mother began living 

with R.M.C. III (adoptive father). Psychological 

father subsequently filed for dissolution of 

marriage, and in 2020 the domestic relations 

court orally entered a decree dissolving the 

marriage and announced permanent orders. 

In October 2020, before the written decree 

and permanent orders were entered in the 

dissolution case, adoptive father filed a petition 

in the adoption court for stepparent adoption. 

Mother and biological father consented to the 

adoption, but psychological father was not given 

notice of the adoption petition. Three weeks 

later, the domestic relations court entered the 

written decree and permanent orders, finding, 

as relevant here, that psychological father was 

the child’s psychological parent and granting 

him parenting time. Shortly thereafter, the 

adoption court entered an adoption decree and 

a supplemental order, finding, among other 

things, that psychological father could have no 

further contact or parenting time with child. A 

month later, mother and psychological father 

appeared in the domestic relations court on a 

motion regarding parenting time. The domestic 

relations court recognized that an adoption 

decree had been entered but concluded it had 

original and continuing jurisdiction over the 

allocation of parental responsibilities (APR) 

concerning the child and denied modifications 

to the parenting time schedule. Psychological 

father filed a motion in the adoption court 

to intervene in the adoption action and to 

set aside the adoption decree. The adoption 

court denied both motions, and because the 

domestic relations court had asserted original 

and continuing jurisdiction with regard to 

psychological father’s parenting time, it vacated 

the supplemental order. The adoption court also 

denied psychological father’s motion for access 

to the adoption court file and register of actions.

On appeal, adoptive father argued that the 

adoption court erred by vacating the supple-

mental order, arguing that the court’s decision 

was based on an erroneous conclusion that 

the domestic relations court has continuing 

jurisdiction to determine psychological father’s 

parenting time. Here, the domestic relations 

court was the district court that had original 

jurisdiction over the APR concerning the child, 

having entered an APR in the dissolution of 

marriage action. The adoption court was the 

juvenile court that then took jurisdiction over 

the adoption-related issues in the stepparent 

adoption action. Thus, both courts properly 

exercised jurisdiction over certain issues related 

to the child. By vacating the supplemental order, 
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the adoption court correctly recognized that 

the domestic relations court had jurisdiction 

over psychological father and matters related 

to his parenting time. Accordingly, the adoption 

court’s order vacating the supplemental order 

was not only proper, but necessary.

Psychological father contended that the 

adoption court erred by denying his motion to 

intervene in the adoption action. Psychological 

father is not a legal parent, and CRS § 14-10-123 

does not expressly provide for intervention in a 

stepparent adoption. Therefore, the adoption 

court did not err by denying his motion to 

intervene.

Psychological father also contended that the 

adoption court erred by denying his motion to 

set aside the adoption decree. At the time of the 

adoption, mother and biological father were the 

child’s natural parents and they consented to 

the adoption. Therefore, the child was available 

for adoption. Because psychological father is 

not a legal parent, the adoption court did not 

violate his due process rights and did not err by 

denying the motion to set aside. It also follows 

that psychological father was not entitled to 

access to the adoption case file and register 

of actions.

The orders were affirmed.

April 28, 2022
2022 COA 47. No. 18CA0525. People v. Sanders. 
Colorado Code of Judicial Conduct—Disquali-

fication of Judge—Appearance of Bias—Jury—

Batson Challenge—Prosecutorial Misconduct.

Defendant shot another motorist during a 

road rage incident. He was charged with first 

degree extreme indifference assault, illegal 

discharge of a firearm, and menacing. A district 

judge was assigned to his case, and at the close 

of the People’s voir dire about 10 months later, 

the judge disclosed that she had been shot at 

while driving. Defense counsel moved for her 

disqualification, for mistrial, and for leave to file 

a motion for a change of judge. The judge denied 

the motions. The jury convicted defendant as 

charged and made findings that supported 

crime of violence sentence enhancers.

On appeal, defendant argued that the judge 

should have granted the disqualification motion 

under C.J.C. 2.11(A), which prohibits a judge 

from participating when her involvement raises 

the appearance of bias, even if she has no actual 

bias. Defendant did not cite, and the Court of 

Appeals did not find, any Colorado precedent 

holding that an appearance of bias arises when-

ever a judge presiding over a criminal case has 

experienced criminal conduct similar to the 

conduct at issue. The necessity of disqualification 

depends on the remoteness of the prior incident 

and the degree of similarity between the prior 

incident and the charged conduct. Here, the 

record reflects that the judge was driving when 

shots were fired and at least one shot hit her 

car; she was not shot or injured in the prior 

incident, and there was no indication that 

she was the shooter’s target or that shots were 

fired due to road rage. In addition, the incident 

occurred three years earlier and did not result in 

charges or a trial. Given the remoteness of the 

incident and the material differences between 

the conduct charged here and the conduct the 

judge described, there is no appearance of 

partiality that would lead a reasonable observer 

to doubt the judge’s impartiality. Therefore, 

disqualification was not required.

Defendant also argued that the trial court 

committed structural error by (1) reseating Juror 

W after the Batson challenge was sustained 

rather than discharging the entire venire and 

restarting the jury selection process, and (2) 

proceeding without Juror W on the second day 

of trial. The appropriateness of either dismiss-

ing the venire or reseating the juror is left to 

the trial judge’s discretion. Here, the relevant 

discussion about Juror W’s strike occurred at a 

bench conference out of the jury’s hearing, so 

there is no reason to suspect the other jurors 

knew why Juror W was stricken and reseated. 

Accordingly, reseating Juror W was appropriate, 

and the court did not err.

Defendant also contended that the trial 

court abused its discretion by declining to give 

his instruction because it properly stated the 

law. A trial court is not obligated to give any jury 

instruction a defendant submits simply because 

it correctly states the law. Here, the witness’s 

absence was not the exclusive result of the 

People’s conduct, and the court was not required 

to give the proposed instruction. Further, the 

existing reasonable doubt instruction informed 
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the jury it should consider a lack of evidence 

when rendering its verdict.

Lastly, defendant asserted that his trial was 

tainted by prosecutorial misconduct due to four 

statements made by the prosecutors. However, 

(1) the prosecutor’s hypothetical arguments 

were made in response to similar defense 

arguments, so it is clear that the prosecutor was 

not commenting on the right to confront adverse 

witnesses; (2) the prosecutor’s puzzle analogies 

did not trivialize the People’s burden of proof; 

(3) the prosecutor drew reasonable inferences 

regarding the credibility of witnesses based on 

the evidence; and (4) the prosecutor’s attempt 

to refocus the jury’s attention on favorable 

evidence in response to defense counsel’s 

closing argument was not improper. Therefore, 

the statements were not improper, and the trial 

court did not err.

The judgment was affirmed.

2022 COA 48. No. 20CA2043. Johnson Family 
Law, P.C. v. Bursek. Colo. RPC 5.6(a)—Restric-

tions on Right to Practice Law.

Bursek was an associate attorney at Modern 

Family Law (MFL). He signed a Reimbursement 

Agreement (Agreement) providing that if he left 

MFL, he would have to pay it $1,052 for each 

client that departed with him. When Bursek 

resigned from MFL, 18 clients left with him, 

and MFL asked Bursek to remit payment of 

$18,963 per the Agreement. Bursek refused, 

claiming the Agreement was unenforceable. As 

relevant to this appeal, MFL filed a complaint 

in district court asserting breach of contract for 

refusing to pay the fee. After Bursek answered the 

complaint, MFL filed a motion for determination 

of law under CRCP 56(h), requesting that the 

court determine whether the Agreement was 

enforceable. The district court found that the 

Agreement violated Colo. RPC 5.6(a) and is thus 

unenforceable, and it dismissed MFL’s breach 

of contract claim with prejudice. 

MFL appealed the district court’s finding 

that the Agreement is unenforceable as a matter 

of law. Colo. RPC 5.6(a) prohibits agreements 

that directly restrict a lawyer’s right to practice. 

Whether a financial disincentive violates Rule 

5.6(a) is assessed under a reasonableness 

standard according to the circumstances of 

each case. Whether a disincentive is reasonable 

depends on factors such as its effect on lawyer 

autonomy and client choice, the financial 

burden an attorney’s departure imposes on 

a firm, the relationship of the disincentive 

to harm suffered by the firm, and whether it 

has any colorable justifications apart from 

disincentivizing competition. Here, $1,052 

is not an insignificant sum, especially con-

sidering that the fee was greater than half of 

Bursek’s semi-monthly base salary when he 

left MFL, and this significant restriction on 

Bursek’s practice is not justified in light of 

MFL’s commercial interests at stake. The per 

client financial disincentive fee unreasonably 

restricts Bursek’s right to practice and therefore 

violates Rule 5.6(a). However, a Rule 5.6(a) 

violation voids only the violative provision, 

not the entire contract. Accordingly, while 

the provisions imposing the per client fee are 

void as a matter of public policy, the rest of the 

Agreement remains enforceable.

The judgment was affirmed in part and 

reversed in part. 

These summaries of published Court of 

Appeals opinions are written by licensed 

attorneys Teresa Wilkins (Englewood) and 

Paul Sachs (Steamboat Springs). They 

are provided as a service by the CBA and 

are not the official language of the Court; 

the CBA cannot guarantee their accuracy 

or completeness. The full opinions, the 

lists of opinions not selected for official 

publication, the petitions for rehearing, and 

the modified opinions are available on the 

CBA website and on the Colorado Judicial 

Branch website.
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April 11, 2022
2022 CO 16. No. 22SA10. People v. Ramos. 
Criminal Procedure—Fourth Amendment. 

The People brought this interlocutory appeal 

from a trial court order suppressing certain 

evidence found on a cell phone, arguing that 

they were not on notice that the seizure of 

defendant’s cell phone was at issue. Because 

the record demonstrates that the People had 

ample notice regarding defendant’s motion 

to suppress evidence obtained from his cell 

phone, the Supreme Court affirmed the trial 

court’s order.

2022 CO 17. No. 21SC62. In re Marriage of Mack. 
Public Employment Retirement Benefits—Disso-

lution of Marriage—Equitable Division of Assets. 

Members of Colorado’s Public Employees’ 

Retirement Association (PERA) are allowed 

three option choices for distribution of their 

retirement benefits. Option 1 allows for monthly 

payments to the retiree, and when the retiree 

dies, the payments cease. Options 2 and 3 

similarly allow for monthly payments to the 

retiree. Under options 2 and 3, however, the 

retiree names a co-beneficiary, and when the 

retiree dies, the named co-beneficiary continues 

to receive monthly benefit payments for life. 

Option choices are generally final, but CRS § 

24-51-802(3.8) provides that if the retiree chose 

either option 2 or 3 and the retiree’s spouse 

was named co-beneficiary at retirement, the 

court presiding over the retiree’s dissolution 

of marriage action “shall have the jurisdiction 

to order or allow” the retiree to remove the 

spouse as named co-beneficiary and prompt 

a conversion to option 1 benefits.

In this case, the Supreme Court considered 

whether CRS § 24-51-802(3.8) empowers the 

divorcing retiree to unilaterally remove the 

former spouse as named co-beneficiary and 

convert to option 1, or whether that power lies 

with the trial court. The Court concluded that 

CRS § 24-51-802(3.8) vests the trial court, not 

the retiree, with the authority to remove the 

former spouse as co-beneficiary and facilitate 

a conversion to option 1. 

The Court affirmed the Court of Appeals’ 

judgment, albeit on different grounds.  

2022 CO 18. No. 21SC232. Arapahoe County 
Department of Human Services v. Velarde. State 

Administrative Procedure Act—Judicial Review 

of Final Agency Action—Judicial Enforcement of 

Agency’s Final Order—CRS § 24-4-106—Over-

payment of Medical Assistance Benefits. 

The Supreme Court considered whether 

the 35-day deadline in CRS § 24-4-106(4), 

which governs proceedings initiated by an 

adversely affected or aggrieved person seeking 

judicial review of an agency’s action, applies 

to proceedings initiated by an agency seeking 

judicial enforcement of one of its final orders. 

The Court held that although the 35-day deadline 

in subsection 106(4) applies to an adversely af-

fected or aggrieved person’s suit seeking judicial 

review of an agency’s action, it does not apply 

to an agency’s suit seeking judicial enforcement 

of one of its final orders. Therefore, the Court of 

Appeals incorrectly applied the 35-day deadline 

in subsection 106(4) in ruling that this judicial 

enforcement case was untimely filed. 

The Court of Appeals’ judgment was re-

versed and the case was remanded for further 

proceedings consistent with this opinion.

April 18, 2022
2022 CO 19. No. 21SA330. People v. Moreno. 
Searches and Seizures—Grounds for Stop or 

Investigation—Reasonableness—Reason or 

Founded Suspicion.

In this interlocutory appeal of a suppression 

order, the Supreme Court considered whether 

the trial court erred when it found that the 

Summaries of Published Opinions

police lacked reasonable articulable suspicion 

to support an investigatory stop. Here, the 

officers’ explanation for the contact included a 

problematic but detailed and corroborated tip, 

defendant’s strange behavior at a gas station, 

his hypervigilance, and his interaction with 

people identified in the tip as drug traffickers. 

Thus, under the totality of the circumstances, 

the officers had reasonable suspicion to conduct 

the stop. 

The Court reversed the trial court’s order 

suppressing evidence obtained from the search 

and remanded the case for further proceedings 

consistent with this opinion.  

These summaries of Colorado Supreme 
Court published opinions are provided 
by the Court; the CBA cannot guarantee 
their accuracy or completeness. Both the 
summaries and full opinions are available 
on the CBA website and on the Colorado 
Judicial Branch website.
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We welcome photos of 
Colorado landscapes, buildings, 
landmarks, and animals, as well as 
photographs of original artwork. 
People may be in the photo, but 
they should not be identifiable.  

Send original, high-resolution 
jpeg files to Kate Schuster 
at kschuster@cobar.org. 
Only photographs taken by 
active or retired CBA members, 
Colorado law students, or law-
related administrative staff will 
be considered.

Colorado Lawyer would like to consider 
your photograph for its cover.

Unleash your  
inner photographer.
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Introducing Fastcase: 
A guide to legal research 
for Colorado Bar members

What is Fastcase?
More than 1.1 million lawyers 
nationwide subscribe to Fastcase's 
legal research tools. Fastcase offers 
primary legal research, as well as 
more than 750 books, treatises and 
journals. Fastcase also integrates with 
Docket Alarm’s briefs, pleadings and 
motions database, and it syncs with a 
mobile app on iOS and Android.
 
Why did Fastcase 
and Casemaker merge?
Fastcase and Casemaker are 
combining to offer a comprehensive 
set of tools and products to users. 
Soon, you will gain new innovations 
in citator, docket analytics, workflow 
tools and more.

Ready to get started? 
Here are some next steps.

1. Log on to Fastcase from our 
homepage cobar.org using the 
same credentials as you do for 
our website. 

2. Visit the Resource Library 
via cobar.org/fastcase and 
consider registering for a 
training webinar, watching the 
collection of tutorial videos and 
reading more information about 
the transition. 

 
Questions? 
Call 866-773-2782 or email support@
fastcase.com

Exciting Updates to Your Legal Research Member Benefit
The CBA is committed to proving our members with innovative research 
solutions. Since 2004, the CBA has offered members no-cost access to 
Casemaker, the legal research platform. Now, we’d like to introduce you to 
Fastcase!
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BUSINESS 
SERVICES
ABA Books
 CBA members receive a 15% discount on 

ABA books. Use code PAB8ECOB. Visit 

www.americanbar.org/products.

Clio
 Clio’s industry-leading, cloud-based 

solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount. Visit www.goclio.com/landing/

cobar.

 
Discovery Genie
 On-demand system for reviewing, 

organizing, indexing, and producing 

electronic files. CBA members save 

20% on subscription charges. Visit 

www.discoverygenie.com. Use code 

CBAMEMBER. 

TheFormTool and Doxsera
 Document assembly and automation 

software that can help you reduce 

documentation errors. Easy to use, 

wicked smart. Save 10% by visiting www.

theformtool.com/links/cba.

 

Indexed I/O
 A premium eDiscovery solution, without 

the expensive price tag. Indexed I/O 

provides a scalable, cloud-based solution. 

CBA members receive a discount. Visit 

www.indexed.io/cobar.

Konica Minolta 
 Law firms’ technology demands are critical. 

CBA members receive a rebate on hardware 

purchases. Contact Alyse Kochenberger at 

akochenberger@kmbs.konicaminolta.us. 

Lenovo
 Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 30% 

off the public web price with access to flash 

sales. Visit http://1800members.com/cobar.

MGMT HQ
 MGMT HQ offers access to monthly 

webinars, white papers, Affinity University, 

and more. Give your team the kind of 

practical, real-world training it needs to 

grow and thrive. Use code COBARMEMBER 

for a 100% discount. Visit www.cobar.org/

lpm.

MyCase
 MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

Office Depot
 Save up to 80% on office supplies. Visit 

http://1800members.com/cobar.

Page Vault
 On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. Visit page-vault.com/

partners/Colorado-bar-association. 

Practice Panther
 The leading and most user-friendly provider 

of cloud-based practice management and 

billing software for law firms. Receive 15% 

off your first year. Visit www.cobar.org/

perks#34081-business-services.

Ruby Receptionists
 Save 6% on this virtual receptionist service. 

Call (866) 611-7829 or visit www.callruby.

com.  

MEMBERSHIP 
PERKS

Full details on all membership perks are available at www.cobar.org. 
For more information, contact Melissa Higham at mhigham@cobar.org.



Simple Law
 Manage cases and a practice. Add your 

free attorney profile and start your free trial 

today. Visit www.simplelaw.com.

Smokeball
 Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process. Visit https://info.

smokeball.com/colorado-bar-association-

members.

UPS
 Save up to 25% on online print services. Visit 

http://1800members.com/cobar.

The UPS Store
 Save up to 25% on online print services. Visit 

http://1800members.com/cobar.

FINANCIAL 
SERVICES
ABA Retirement Funds
  Providing affordable 401(k) plans exclusively 

to the legal community for 50 years. Call 

(866) 812-3580 for a free consultation or visit 

www.abaretirement.com.

LawPay
 Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription. Call (866) 

376-0950 or visit www.lawpay.com/cobar.

 
Options Credit Union
 Options Credit Union was founded in 1979 

by the Denver Bar Association. Visit www.

optionscreditunion.com.  

PERSONAL 
SERVICES

the ART, a Hotel
 This luxurious hotel creates an unparalleled 

experience. Call (303) 572-8000 and use code 

negcodenbar for special room rates.

Brooks Brothers
 Receive a 15% discount when you sign up for a 

Brooks Brothers Corporate Membership Card. 

Call (866) 515-4747 or visit www.membership.

brooksbrothers.com; use code 15201 and pin 

code 47841.

Car Rental Discounts
 ■  Avis: (800) 331-1212, account #A745900

 ■ Dollar: (800) 800-4000, account #3065062

 ■ Hertz: (800) 654-3131, (800) 654-3131,

account #2177879

 ■ National: (800) 227-7368, account #5434894

 ■ Thrifty: (800) 847-4389, account #3065063

Colorado Ballet/Colorado Symphony
 Discount tickets are available with code 

COBAR. Visit www.coloradoballet.org and 

www.coloradosymphony.org. 

Core Power Yoga
 Enjoy 20% off unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending
 CBA members receive substantial savings on 

a new home purchase or refinance. Contact 

Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers exclusive 

pricing on hotels and vacation homes 

in or near Disney World and Universal 

Studios Orlando, along with discount 

tickets for Disney World, Universal Studios 

Orlando, Sea World, and all Orlando-area 

theme parks and attractions. Visit www.

orlandoemployeediscounts.com/index-new.

Yoga Pod
 Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners
 Premium discount on long-term care 

insurance for members, their families, 

and their staff. Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 Geico Insurance offers high-quality and 

trusted auto insurance. Visit www.geico.com 

or call (800) 368-2734.

Guardian Life Insurance Co.
 Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton Affinity/
CNA Malpractice Insurance
 Contact Casey MacDonald at (913) 652-5713 

to discuss your malpractice insurance needs.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write an 
article in an area not listed on these pages, please contact Jodi Jennings at jjennings@cobar.org 
(substantive law articles) or Susie Klein at sklein@cobar.org (all other areas). Writing guidelines 
are available at cl.cobar.org/write-for-us.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Michelle Sylvain
mssylvain3@gmail.com

ANIMAL LAW

Kate A. Burke
(303) 441-3190, kaburke@bouldercounty.org

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Marcy G. Glenn
(303) 295-8320,

mglenn@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@judicial.state.co.us

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(303) 443-8010, gjsmith@celaw.com

IMMIGRATION LAW

David Harston
(303) 736-6650, 

david.harston@EAHimmigration.com

David Kolko
(303) 371-1822, dk@kolkoassociates.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org/write-for-us.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(720) 699-0763, kevin@kinnearllc.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

ACCESS TO JUSTICE

c/o Susie Klein, sklein@cobar.org 

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Michelle Penn
(303) 871-6827, mpenn@law.du.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

Lindsay J. Obert 
(303) 688-3045, obert@ffcolorado.com

PROFILES IN SUCCESS

Kathleen Hearn Croshal
(719) 671-6822, kcroshal@msn.com

Paul Hurcomb
(719) 634-5700, pwh@sparkswillson.com

TECHNOLOGY IN THE LAW PRACTICE

James R. Paravecchio
(303) 520-5021, jvecc13@yahoo.com 

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
clittle7892@gmail.com



Hometown: 
York, Pennsylvania 

Law School:  
University of Denver Sturm 
College of Law

Lives in:  
Denver

Works at:  
Colorado Affordable Legal 
Services, LLC

Practice Area(s):  
Tenant representation in 
landlord/tenant disputes 
and fair housing law matters

CBA Member Since:  
2013

April L. Jones
April L. Jones is a solo practitioner representing tenants in landlord/tenant disputes and fair housing law. She and her husband 
Floyd, who keeps the wheels moving as the firm’s legal administrator, just celebrated their tenth year in practice.

Why did you become a lawyer?
I was a court stenographer for 15 years prior to 

going to law school. The next logical professional 

step for me was being a lawyer. Plus, I thought I’d 

be good at it.

What’s the best advice you’ve ever been 
given?
Before I accepted my first client, my husband, who’s 

got the softest heart of anyone I know, told me to 

“always seek to understand first before acting.” 

His advice has served me well over the years in 

my area of practice.

What’s the worst advice you’ve ever been 
given?
At orientation for law school, I was told to forget 

everything I had learned before going to law school 

because it would be of no benefit to me during my 

career. I ignored that person.

What do you like the most about your 
practice area?
I’m able to use my skills and connections to keep 

my disabled, disadvantaged, older, younger, and 

veteran clients housed, or give them more time to 

find housing so they don’t end up living in motels or 

sleeping in their cars. Every day when I go to work, 

I get the chance to empower at least one person to 

take advantage of their tenant rights.

What’s your biggest pet peeve?
People who can’t or won’t follow simple directions, 

no matter how many times or different ways you 

ask them to do so.

Why are you a dues-paying member of 
the CBA?
The members of the general and solo/small firm 

practice section are a wealth of knowledge and 

always willing to assist other members. They’re 

an invaluable resource. The membership discount 

benefits are pretty nice too.

When you aren’t working, how do you like 
to spend your time? 
I love to read and spend time trying to teach my 

COVID-19 terrier-mix rescue that he’s not the boss 

of me. He disagrees.

If you weren’t a lawyer, you’d be? 
I’d still be a court stenographer or running a pam-

pered pooch hotel.

On your desk right now:
A photo of my dog.

If I had a dime for every time I heard 
(blank), I’d be a rich person.
“I just have one quick question I need you to 

answer.” 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? 
Email Susie Klein at sklein@
cobar.org for a questionnaire. 
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125 YEARS

AN N I V E R S A RY

THE CBA IS

June 23, 2022*  |  7:00 – 9:00 PM
Cheyenne Mountain Resort, Colorado Springs 

Join us to celebrate the Colorado Bar Association’s 125 years of service to the legal profession 
and our community. We’ll toast to a bright future of camaraderie, professional growth, and 
continued service.

Dress is casual, and the event is outdoors. 

*In conjunction with the CBA-CLE 4th Annual Colorado Solo/Small Firm Institute and the CBA 
Board of Governor’s meeting.

Register 
today!   

TURNING 125

cobar.org
303-860-1115


