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Perfectly 
Imperfect

Meet CBA President Ryann Peyton

BY  H A L E Y  H E M E N
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“T
o be honest, I never really saw 

myself as a leader,” Ryann 

Peyton says when reflecting 

on the journey that led them 

to the Colorado Bar Association presidency. 

“I have been told my entire life that I lack 

the natural extroversion and intellect to be a 

leader. For a long time, I believed these things 

about myself, so I never leaned in to leadership 

opportunities or took risks to cultivate those 

opportunities for myself.”

A self-proclaimed introvert, Peyton says 

they owe it to “the mentors and sponsors in 

my life who not only modeled what different 

leadership styles can look like, but also took me 

aside to say ‘you have a place at this table’ and 

gave me the confidence to embrace my unique 

leadership style. As I found opportunities to 

practice my leadership style within the CBA, I 

developed the confidence (and desire) to lead 

the CBA as a whole.”

Peyton says this with the caveat that they’re 

not sure they actually have a leadership style 

per se. “If anything, I would say that my lead-

ership approach is based in authenticity. We 

all come to this profession and our roles within 

it as somewhat broken people. We all have 

varied childhood trauma, lived experiences, 

insecurities, stories and beliefs about ourselves, 

and attachment styles. Just because we are 

educated, middle-aged professionals doesn’t 

mean that any of that baggage gets left at the 

bar association door when we walk through it.

“My leadership approach is to make space 

for that baggage. I try to create a place where 

everyone can be a little bit broken and where 

everyone can belong. When we acknowledge 

the humanity in one another, we can find 

common ground and work through difference 

at a much higher level. When we acknowledge 

our personal insecurities and shortcomings, we 

can avoid the pretense that stalls innovation. 

When we can acknowledge and articulate our 

personal and collective ‘why,’ we can create 

almost any ‘how’ together.

“My advice for others who might also think 

of themselves as lacking the qualities needed 

to take on a bigger role is to stop trying to live 

someone else’s leadership journey. There is no 

right or wrong way to be a leader. There is only 

your way. You can’t force it.”

Down in the Dirt
It’s a very human approach that one would 

expect from someone who has based their 

career on helping others. It’s something they 

saw modeled by their grandmother. “She was a 

teacher by trade, but a giver by spirit. She had a 

keen ability to identify and connect with people 

in need and I watched the ways that she would 

engage people with humility, grace, and zeal 

to help them through both acute and chronic 

crisis. When she saw suffering or injustice, she 

never waved it off as someone else’s problem to 

solve. She knelt in the mud, got her hands dirty, 

and did her part to lift up her fellow human.”

As a lawyer, Peyton focused on social justice. 

“I took every class that sparked my interest or joy 

in law school because I wanted to gain a holistic 

legal education. I focused on determining who 

I wanted to help and ultimately that led me to 

working with underrepresented communities, 

focusing on civil rights and family matters.” 

Peyton spent their summers working with 

Standpoint, formerly the Battered Women’s 

Legal Advocacy Project (BWLAP), serving 

domestic and sexual violence survivors. They 

also worked in their law school’s elder law clinic, 

where they focused on serving victims of elder 

abuse (physical and financial). By the time they 

graduated, they had performed an impressive 

500-plus hours of pro bono legal service. 

These experiences made a lasting impression 

as they went into practice. “I will never forget 

a case in which our sole piece of evidence was 

a Ziploc bag of hair that had been ripped out 

of my client’s head as she was thrown across 

the room,” Peyton recalls. “I remember going 

through the process of authenticating this 

piece of evidence using the rules I had learned 

in my evidence class and asking my client 

to recount for the judge how she collected 

her own hair off the floor and put it in a bag 

because she thought no one would believe her 

about the abuse she was enduring. I realized 

in that moment how inhumane the law and 

the administration of justice can be. I came to 

see the law as over-engineered to seek truth 

and justice at the expense of humanity, and I 

vowed to myself after that case to always use 

my position in the legal profession to preserve 

the dignity and humanity of the people who 

access the justice system.”

Peyton was successful as a lawyer, but despite 

that, they hit a breaking point. “The practice of 

law did not make me happy, and there came a 

point where I was either going to lose my license, 

lose my marriage, or lose my life if I didn’t make 

a fundamental change. I was self-medicating 

with an unhealthy amount of alcohol, I was 

making questionable ethical decisions in my 

cases, I resented my clients, and my work was 

not bringing me any joy.”

They pivoted to something they had always 

been passionate about and had always done 

naturally: helping others. In 2016, they became 

executive director of the Colorado Attorney 

Mentoring Program (CAMP). “My knowledge 

of the profession, especially the pain points of 

the profession for young lawyers and lawyers 

from underrepresented communities, was very 

helpful in the transition to legal mentoring. 

The learning curve came in slowly taking off 

my litigator costume and finding myself and 

my strengths again in strategic visioning, pro-

gram building, relationship development, and 

training/education.”

Taking CBA to the Next Level
And it’s this kind of strategic thinking Peyton 

brings to the role of president. They have ambi-

tious, detailed goals for their term. “The CBA’s 

commitment to the eradication of systemic 

racism is a fantastic start to strengthening our 

commitment to diversity, inclusion, and equity. 

I hope to take these efforts to the next level by 

engaging the CBA in an emergent process to 

achieve true anti-racist organizational change.” 

Peyton has several plans to achieve this, from 

shifting the process to be centered on and led 

by those who are most impacted by racism, 

to engaging in and imbedding equity audits 

into the organization’s culture, to training 

CBA leaders to be anti-racist bystanders and 
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upstanders, to creating intention in the rep-

resentation of diversity through collaborative 

partnerships across the profession, to ensuring 

elements of anti-racist organizational change 

are incorporated into the CBA’s next strategic 

plan. “My goal is to assist the CBA in moving 

from good intentions in its anti-racism work to 

real action with measurable results.”

Additionally, Peyton wants a rededication 

to civility as the core of professionalism. “This 

is a passion area of mine,” they say. “It is what 

led me to leave traditional legal practice in 

favor of service to the profession through legal 

mentoring and professional development. The 

CBA has always had a voice in the ‘profession-

alism conversation,’ and it is time that voice 

was amplified and made more impactful. With 

the cessation of the Chief Justice’s Commission 

on the Legal Profession, there is presently no 

formal effort in Colorado to address and curb 

spreading incivility within the profession. I 

believe the CBA can step into that void and 

provide leadership to educate, facilitate, and 

innovate in this area. I’d like to reimagine the 

Professionalism Coordinating Council to take 

on a larger role both within the association and 

the profession as a whole to create systemic 

solutions to incivility. The needed rebirth of 

civility, at a critical juncture in the evolution 

of the legal profession, should be seen by the 

CBA and its members as a great opportunity 

to shape the future of law practice. The CBA 

has the capacity, the talent, and the platform 

to innovatively address incivility to promote 

more effective lawyering, create improved job 

satisfaction, and reduce attorney discipline.”

Finally, Peyton wants to put a renewed focus 

on access to justice and the delivery of legal 

services. “The COVID crisis has done little to 

improve access to justice and the delivery of 

legal services to rural and isolated communities. 

The CBA, as a collaborative partner with the 

Colorado Access to Justice Commission, is in 

a unique position to lead the conversation on 

how to address access to justice in a post-COVID 

world. My goal is to utilize the momentum and 

model of the Greater Colorado Task Force, the 

new Succession to Service Pro Bono Pipeline, 

and the CBA’s commitment to breaking down 

racism within the justice system to catalyze a 

renewed focus on the delivery of legal services 

specifically to rural, isolated, and underrepre-

sented communities.”

To Broadway and Back
When they are not carrying out their big plans 

for the CBA, Peyton hopes they and their family 

can add more stamps to their passports now 

that COVID restrictions are loosening. “My 

wife Sara and I were slated to leave for Mexico 

for our tenth wedding anniversary the week 

of the original COVID shutdowns. We finally 

were able to take that trip this past February to 

celebrate our twelfth anniversary.” They were 

also able to travel to New York, London, and 

Paris for their son Archer’s 10th birthday. “It was 

a great trip, and we were able to see Hamilton 

in New York City, which was a real highlight,” 

says Peyton, who is a fan of Broadway shows. 

Now that they’re back in Colorado, Ryann 

looks forward to traveling the state to visit 

local bar associations and getting to know the 

greater membership. While there may be less 

singing on 1290 Broadway, a year on the CBA 

stage still promises to be the experience of a 

lifetime. Please join us in welcoming Ryann 

as our 125th president and consider meeting 

them at a local bar visit near you.  
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E
diting is not writing. It’s a distinct 

task requiring a distinct skill set. Yet 

lawyers are rarely taught how to be 

effective editors, especially in the 

context of editing another lawyer’s work. This 

article addresses this topic by (1) providing 

general advice to help editors improve their 

craft; and (2) discussing the six stages of ef-

fective editing: familiarization, organizational 

editing, stylistic editing, grammatical editing, 

proofreading, and rule compliance. It also 

includes a sample editing checklist that sums 

up the six stages and serves as a working tool 

for further editing projects.

Editing Best Practices
When another lawyer asks us to edit a document, 

it’s a privilege we should take seriously. They 

are trusting us not only to improve their written 

work, but also to support them as authors 

and lawyers. Below are some techniques that 

effective editors use to continuously hone 

their craft. 

Effective Editors Work in Stages
Effective editors read through a writing several 

times. The six stages of editing are designed 

to help editors focus on a related set of tasks 

during each reading, thereby improving the 

results. Trying to complete too many editing 

tasks during a single reading often results 

in task overload, causing the editor to miss 

needed edits. 

The number of times a document should be 

read depends on the experience of the editor 

and the quality of the writing. Lawyers new to 

editing should read each document multiple 

times, assiduously following the six stages. In 

addition to improving the document itself, 

this helps lawyers develop their knowledge 

of grammar, punctuation, and other writing 

rules, and improve their editing skills.

Experienced editors can combine the stages 

into fewer steps, depending on their editing 

experience and skill level. But when it comes 

to editing legal work product, a single review 

is rarely sufficient.

Effective Editors Use an Editing Checklist
Legal writing guru Bryan Garner has extolled 

the benefits of using checklists in legal writing, 

noting that they “reduce mistakes by compen-

sating for the limits of human attention and 

memory.”1 The same is true for legal editing. 

There’s a lot to remember when editing another 

lawyer’s writing. An editing checklist helps 

editors execute every step properly and in 

the correct order.

Sample editing checklists with varying levels 

of detail can be found online or in legal writing 

texts. For example, Beyond the First Draft, by 

Professor Megan McAlpin, has an extensive 

checklist that’s well-suited for lawyers new 

to the editing process.2 And a recent Colorado 

Lawyer article by Ginette Chapman provides 

a “cleanup checklist” packed with reminders 

for the later stages of editing.3 

These ready-made checklists are a good 

starting point, but the best checklists are 

the lists we make for ourselves. We all have 

different strengths and weaknesses, and as 

editing skills develop, we learn which tasks we 

are intuitively good at and which need further 

work. For areas in which we lack sufficiency, 

we should break down the editing stages into 

a series of smaller tasks to ensure adequate 

completion of each stage. For example, lawyers 

who excel at grammar may only need a single 

line on their checklist reminding them to 

Editing Other Lawyers’ Work
The Six Stages of Effective Editing

BY  JOH N  H I S K I  R I D GE  A N D  S U Z A N  KOB A S H IG AWA
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complete the review, while those who struggle 

with remembering grammar rules may need 

to include multiple lines reminding them to 

apply certain rules.

The sample editing checklist included 

with this article (see Appendix on page 16) is 

meant to be a working document that editors 

can modify as needed. Editors should add to 

(or subtract from) this basic checklist as their 

editing skills develop and grow.

Effective Editors Consult Style and Grammar 
Guides
Effective editors are familiar with style and 

grammar guides, and they regularly study 

these guides to improve their knowledge. The 

Chicago Manual of Style is a wonderful guide 

for legal editors.4 The following guides are also 

excellent: The Elements of Style,5 The Oxford 

Dictionary of American Usage and Style,6 and 

The Handbook of Good English.7 For those who 

need extra help, Help Your Kids with Language 

Arts provides easy to understand definitions 

and explanations of frequently used grammar 

concepts and punctuation.8

There’s a lot of debate about which style and 

grammar guides are the best, but this question 

misses the mark. No matter which guides are 

chosen, what is important is that an editor 

spends time each week reading and studying 

them. Lawyers who dedicate regular study 

time to learning the rules of style, grammar, 

punctuation, and citation will become better 

editors.

Effective Editors Encourage Good Writing
It takes a lot of time, effort, and skill to write 

a brief, draft a contract, or compose a letter. 

Effective editors recognize this and encourage 

their colleagues to continue to work hard at 

producing high-quality written product. This 

means that editors do more than point out 

mistakes in style, grammar, organization, and 

citation. They also point out areas of excellence 

and encourage writers to continue to build on 

their strengths. And when editors do point 

out mistakes, they do so in language that 

encourages and with comments that explain 

why they are making the change. This helps 

authors learn and grow as writers. 

The Six Stages of Effective Editing
The six stages of effective editing are:

1. Familiarization: The editor reads the 

writing and talks to the author to become 

familiar with the purpose of the writing, 

the topic, the applicable law, and the facts.

2. Organizational editing: The editor focuses 

on the general structure of the writing; the 

organization of the sections, paragraphs, 

and sentences; and the reasonableness of 

the arguments and explanations. 

3. Stylistic editing: The editor examines 

each section, paragraph, and sentence to 

improve clarity and increase conciseness. 

This includes reviewing paragraph and 

sentence length, looking for the correct 

use of topic sentences and transition 

phrases, removing unneeded words and 

parenthetical statements, eliminating legal 

jargon, and ensuring that legal standards 

and authorities are correctly applied.

4. Grammatical editing: The editor focuses 

on grammar, punctuation, and spelling. 

5. Proofreading: The editor looks for mistakes 

that have slipped through the cracks, such 

as misapplied fonts or typos (e.g., using 

trail when referring to a trial). 

6. Rule compliance: The editor conducts 

a final review to ensure that the writing 

complies with all the applicable rules, 

including drafting and citation rules.

Stage 1: Familiarization
We’ve all worked with editors who start com-

menting on a brief or other document before 

reading the entire writing. How many times 

have we seen editing comments suggesting 

changes that would have been recognized as 

unnecessary had the editor simply read the 

document before making the comment? To solve 

this issue, the first stage of effective editing is 

familiarization. Here, the editor does not make 

a single comment or change to the writing but 

instead focuses on comprehension.

This is achieved in two steps. First, the 

editor reads the entire writing to understand its 

purpose, the topic, the applicable law, the legal 

reasoning, and the facts. Next, the editor works 

with the writer to better understand the purpose 

of the writing, the audience, the arguments, 

and the most important points and concepts. 

Collaborating with the writer during this stage 

builds trust and strengthens the writer-editor 

relationship. It is only after this foundation is 

established that editing should begin. 

Stage 2: Organizational Editing
Organizational editing focuses on the general 

structure of the writing, not on the words them-

selves. Here, the editor looks at the organization 

of the sections, paragraphs, and sentences, 

and the reasonableness of the arguments and 

explanations. The goal is to assist the writer by 

improving the document’s effectiveness, flow, 

and coherence.

Examining the purpose. Having determined 

the writing’s purpose in stage 1, the editor eval-

uates whether that purpose has been satisfied. 

For example, does a client letter successfully 

inform the client by responding to the questions 

asked? Does a dispositive motion persuade 

the court by clearly explaining what is being 

requested and why the requested relief should 

be granted? The writing’s purpose should be 

easily identified—preferably at the beginning of 

the writing—and the rest of the writing should 

reasonably and cogently support that purpose. 

Reviewing the introduction. The editor then 

turns to the introduction and asks whether it 

contains an adequate roadmap that guides a 

reader through the body of the document. This 

does not have to be a step-by-step playbook, 

but it should at least address the major issues 

to come. 

Reviewing the headings. Next, the editor 

checks the headings to ensure they adhere to 

the roadmap provided in the introduction and 

adequately convey the issues or arguments. In 

a brief or motion, the headings should give a 

reader a short preview of the pending arguments, 

providing the reader with an introduction 

to and the logical flow of the arguments. It 

is often helpful to print out the introduction 

and headings to help determine whether they 

adequately guide the reader and sufficiently 

communicate the gist of the writing.

Reviewing section and argument order. 
While looking at the headings, the editor also 

ascertains whether the sections and arguments 

are in the correct order and whether the docu-
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ment contains all the required parts. It is often 

helpful to ask whether sections and arguments 

should be rearranged for greater clarity.

Reviewing paragraph and sentence order. 
Moving from the section level to the paragraph 

level, the editor then reviews the order and 

structure of the paragraphs and sentences 

under each heading. Individual paragraphs 

should support the headings under which 

they fall, and each paragraph should contain a 

topic sentence and supporting sentences. Each 

sentence should likewise support its related 

topic sentence. Nonessential paragraphs and 

sentences should be eliminated and the order 

of each should be rearranged if needed.

Stage 3: Stylistic Editing
Having edited the document for effectiveness 

and organization, the editor turns to the writing 

itself.

Stylistic editing is often the trickiest part of 

the editing process because it requires critical 

judgment about the effectiveness of the author’s 

writing style. There are many ways to convey 

an idea or express an argument, and editors 

must be able to set aside their arrogance and 

look at a writer’s style from a reader’s point of 

view. Just because the writer’s style differs from 

the editor’s does not make it ineffective. If it 

is effective to the reader, even if it is different 

from the editor’s style, it should be supported 

and encouraged.

Below are some stylistic edits to consider.

Crafting concise sentences. Each sentence 

should convey a single idea or insight. While long 

sentences are not wrong per se, a sentence that 

tries to do too much should be broken down 

into two or more sentences.

For example, sentences with too many 

independent clauses—each expressing a single 

idea—should be divided into multiple sentences. 

Editors should also look for sentences with too 

many dependent clauses. Usually, some of these 

clauses convey nonessential information and can 

be removed. Otherwise, editors should consider 

whether successive dependent clauses can be 

turned into standalone sentences. 

Watch the tone. We have all read briefs or 

letters that conveyed a tone of sarcasm, ridicule, 

or outright hostility, and we have seen attempts 

at humor fall flat or, even worse, offend the 

reader. A writer must set the correct tone by 

conveying a sense of professionalism, respect, 

and confidence about the suggested course of 

action. Effective editors help writers maintain 

a professional tone. 

Revising colloquialisms and jargon. Col-

loquialisms are informal words or phrases that 

are often used in everyday conversation. They 

usually have geographic significance and can 

be misconstrued by people outside a certain 

demographic. For example, the words soda, coke, 

and pop are each used in different parts of the 

country to refer to carbonated soft drinks. Jargon, 

on the other hand, refers to the specialized 

language used by practitioners in a specific 

trade or business. Lawyers are especially guilty 

of using legal jargon such as aforementioned, 

henceforth, and whereof. 

Effective editors remove colloquialisms, 

which can be easily misunderstood. They also 

remove legal and nonlegal jargon, which overly 

complicates writings.

Eliminating metadiscourse and paren-
theticals. Metadiscourse refers to those terms 

or phrases in a sentence that add nothing to 

the topic of the sentence but merely provide 

commentary leading up to the key point. Here 

are some examples: “Now I propose that . . .”; 

“Next, we shall discuss . . .”; and “In addition to 

the above . . .” These phrases are just words about 

our words, or comments about our comments, 

and they can often be eliminated to make a 

writing more concise.

Sometimes parentheticals are like metadis-

course, providing an explication or explanation 

of terms or phrases that are already understood, 

and can be edited from the document.

Respecting audience understanding. Every 

audience is different, and an author’s writing style 

DEPARTMENT   |  MODERN LEGAL WRITING
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should change to effectively communicate with 

that audience. Having identified the audience 

in stage 1, effective editors help writers settle 

on a style and approach. 

For example, when writing to an admin-

istrative law judge who hears hundreds of 

similar cases each year, a lawyer may want to 

include block quotes from the statutes and 

cases to help the judge recall the relevant law 

and precedents without having to refer to the 

actual sources. When writing to a client at a large 

corporation, a lawyer may want to include an 

executive summary to give the client a cheat 

sheet to rely on without having to read the long 

analysis. And, when writing to a local politician, 

a lawyer may want to include summary bullet 

points to give the politician talking points to 

use in public meetings. 

Other things to watch for. Other stylistic 

edits may include ensuring topic sentences and 

transition phrases are used correctly, removing 

unneeded words, and ensuring that legal stan-

dards and authorities are correctly applied. Style 

guides are a wonderful resource for identifying 

the full range of potential style issues.

Stage 4: Grammatical Editing
While not the most time-consuming stage 

of editing, grammatical editing can be the 

most tedious. The editor’s success at this stage 

depends largely on the editor’s familiarity with 

the grammar guides. Editors should build in 

time to read these guides on a regular basis.

At this stage, the editor is looking for mis-

takes in grammar and punctuation. Some 

common grammar errors include subject-verb 

disagreement, nominalizations, overuse of 

passive voice, the incorrect use of that versus 

which, misplaced modifiers, dangling modifiers, 

and pronoun disagreement. Some common 

punctuation mistakes include misplaced or 

missing quotation marks, misused apostrophes, 

the incorrect use or overuse of semicolons, and 

the incorrect placement of hyphens and dashes. 

An editing checklist can greatly assist editors 

during this stage. The list should include gram-

mar and punctuation errors that the particular 

writer or writers frequently make. The checklist 

should also include specific items that the 

editor needs to be reminded to check on each 

and every document. We all have blind spots 

for certain grammatical or punctuation errors 

that our minds seem to skip right over when 

we are reading. A checklist reminds us to look 

for those errors. 

Stage 5: Proofreading
Hopefully by this stage most of the document’s 

errors have been identified and the corrections or 

changes have been made. But all of us have filed 

documents only to have our mistakes pointed 

out to us later. Common legal writing mistakes 

include writing statue instead of statute, asking 

for advise instead of advice, confusing principal 

and principle, mixing up counsel and council, 

and writing preemptory instead of peremptory. 

Electronic spell-checks or grammar-checks catch 

a lot of mistakes, but they are not foolproof. The 

proofreading stage—which involves one last 

careful read through—gives the editor a chance 

to spot mistakes that have slipped through the 

cracks. This stage should also include a careful 

review of names (judges, parties, witnesses, 

counsel, etc.) to ensure they are spelled correctly. 

Stage 6: Rule Compliance
In this final stage, the editor checks the format-

ting rules to make sure the document conforms 

to each specific requirement. This includes 

local court rules on captions, margin size, page 

length, word count, font, and citation form. It is 

not unheard of for a court to reject a document 

that fails to comply with these published rules. 

The Bluebook is a good reference for ensuring 

citation compliance in legal documents.9 

When checking citations, an editor should 

also verify that every factual statement is sup-

ported by a cite to the record or evidence and 

every legal assertion is supported by a cite to 

a case, statute, or other authority. Citations 

should be to current authorities and support 

the statement or assertion. Parentheticals 

should be used where necessary to explain the 

relevance of the source. 

Conclusion
Like any other legal skill, editing takes practice. 

We should exercise this skill to improve our 

craft and warrant the trust that writers place 

in us.10  
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Done Task Notes

Stage 1: Familiarization

Read the writing to understand the purpose and topic, applicable laws and legal reasoning, 
and facts.

Talk to the author to better understand the writing’s purpose, audience, arguments, 
and important points and concepts.

Stage 2: Organizational Editing

Verify that the purpose of the writing is satisfied.

Review the introduction.

Review the headings.

Review section and argument order.

Review paragraph and sentence order.

Stage 3: Stylistic Editing

Review sentences for conciseness.

Watch the tone.

Revise colloquialisms and jargon.

Revise or remove metadiscourse and parentheticals.

Review for audience understanding.

Identify and review topic sentences.

Identify and review transition sentences.

Remove unneeded words.

Stage 4: Grammatical Editing

Review for subject-verb disagreement, nominalizations, passive voice, incorrect use of that 
versus which, misplaced and dangling modifiers, and pronoun disagreement. 

Review for misplaced or missing quotation marks, misused apostrophes, incorrect use or 
overuse of semicolons, and incorrect placement of hyphens and dashes.

Stage 5: Proofreading

Reread the document, looking for missed errors.

Run electronic spell-check and grammar-check, verifying that all checks are accurate.

Verify the spelling of names.

Stage 6: Rule Compliance

Review for compliance with local court rules: captions, margin size, page length, word count, 
and font.

Review citation form. 

Verify that each factual statement is supported by a cite to the record or evidence.

Verify that each legal assertion is supported by a cite to a case, statute, or other authority.

SAMPLE EDITING CHECKLIST
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W
e’re all trying to grow as indi-

viduals in the different roles 

we encompass. This year, I’ve 

personally put a heavy focus 

on becoming a better chief operating officer 

(COO) for my firm, which specializes in personal 

injury and workers’ compensation cases. Since 

we opened FWI Legal nearly five years ago, 

we’ve had solid growth and success, but lately 

my partners and I have been thinking about 

how to take the firm to the next level. For me, 

it’s a shift in perspective that COO is more than 

a title—it’s a proper job.

That’s when I started looking outside myself 

to be better. I began with written materials, 

as well as seminars and videos. But then I 

realized I have direct access to other leaders 

in the profession as well. Soon, one name in 

particular stood out to me—Joe Gren. Joe is the 

COO for Brown Gren Abraham & McCracken, 

LLC. He’s also a defense attorney, which might 

surprise some of you. Maybe you think, “hey 

wait, don’t opposing counsels, kind of, you 

know, hate each other?”

It reminds me of professional athletes. They’ll 

meet on the gridiron, basketball court, boxing 

ring, or whatever territory marks their match. 

They want to win badly and will give it their 

all, but the ones you admire have post-game 

interviews with phrases like “we faced a great 

team today” and “we respect the heck out of 

our opponent.”

That’s what I aim for in an attorney rela-

tionship—a mutual understanding that we 

represent the interests of different parties but 

we are also human beings and professionals. 

I know that’s what I’m getting from Joe, and 

that’s why I asked him if he’d be interested in 

doing this Q&A about the dualities of COO and 

attorney. I was thrilled to see he shared my 

enthusiasm and accepted my invitation. So, 

without further ado, here are those questions 

and answers.

How does your role as COO differ from 
your role as an attorney? 

Joe: The role of the COO 

and that of an attorney 

have similarities and vast 

differences. Both a COO 

and an attorney owe 

fiduciary obligations to 

their respective compa-

ny and firm clients. Both 

also require the ability to approach a problem 

strategically and to adapt to unique challenges. 

As a COO, my job is to focus primarily on the 

health and welfare of the business itself. One 

very important role of the COO is to manage em-

ployees but also find better ways to improve the 

quality of work culture, which in a law firm set-

ting can be difficult at times. Managing attorneys, 

paralegals, and administrative staff requires a 

degree of compassion and understanding of 

each employee’s unique situation. Additionally, 

as an attorney, our efforts are focused on the 

best possible outcome for our clients with 

little to no margin of error. But as a manager, 

one must accept there 

will be successes and 

failures, but dually not 

be afraid to decide on a 

given plan knowing the 

risk of failure.

Jerrod: The short version 

is that my job as an attor-
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ney is the welfare of my clients and their cases, 

whereas my job as the COO is the welfare of 

our employees and the business. In each case, 

when certain aspects have stalled, I view it as my 

duty to get the gears moving again. One of the 

reasons we started FWI Legal is to give clients 

and employees the attention and long-term 

happiness they deserve. We of course stumble at 

times, but in my biased opinion we’re willing to 

accept mistakes and use them as opportunities 

to grow. We’re also trying out new, creative 

ideas to make our cases and the business work 

in ways that haven’t been done before, and in 

so doing, have come up with some awesome 

techniques. The moment a concept becomes 

reality is truly satisfying.

How has becoming a COO changed 
your interactions with clients, judges, 
and other attorneys?
Joe: Becoming COO has not necessarily changed 

my interactions with clients, judges, or peers. 

As any officer of a company, becoming COO 

has made me more conscious that my actions 

are the reflection of the business. What I say or 

do not say, or my general attitude, can speak 

volumes for our firm.

Jerrod: It gives you a long-term perspective. 

When you’re a new legal professional, it’s easy 

to get into a bad routine of keeping your head 

down in the trenches and ignoring the people 

around you. Being COO makes you think about 

your reputation a bit more. You no longer act on 

your own behalf; you now help carry the image 

of an entire organization with you. Employees 

and peers alike will look at the way you conduct 

yourself and make assumptions about your 

firm, whether you like it or not.

What’s your favorite part about being 
COO?
Joe: The ability to be creative and develop 

unique solutions to management. The practice 

of law and the business of law are two entirely 

different playing fields. There are only a few 

models used by lawyers to manage law firms 

with diverse practice groups. I love consistently 

researching law firm management models and 

trying to fine-tune our operations to increase 

client satisfaction. The successful firms evolve 

over time, whether it’s through technology, 

staffing alterations, payroll models, or simply 

use of office space.

My other favorite part of being COO is 

connecting with our employees. Law firms are 

busy places, and personal connections are often 

lost in the daily shuffle of paperwork and court 

deadlines. I find the time to sit and talk with 

our employees about the challenges of their 

jobs and about whatever else is happening in 

their lives.

Jerrod: I love the opportunity to exercise 

creativity and organizational skills. There is 

no single, correct way to run a business, which 

means you get to help create the culture and 

policies that shape your brand. I studied mar-

keting as an undergrad, so it’s exciting to use 

those skills in my career. I also love learning 

new strategies and sharing them with others, 

and being COO certainly gives me that platform.

What’s been one of the biggest 
business challenges you’ve overcome, 
and how did you do it?
Joe: I had to learn that tackling business chal-

lenges is done through long-term strategies 

with “baby step” short-term goals. Approaching 

a business challenge is very different than 

just trying to solve a problem with immediate 

solutions. I had to accept that my goals need to 

have flexible deadlines, similar to a construction 

project where it’s inevitable you will need 

20% more resources and months longer than 

anticipated.

Jerrod: Many people are skilled employees 

or have a talent they want to turn into a career. 

That doesn’t mean they know how to run a 

business. I have always had an interest in 

helping lead an organization and have taken 

classes and read books on the subject, but 

desire alone is not enough. You don’t get your 

business’s “P.C.” distinction from the state and 

suddenly have the skill set required to thrive. 

You’ve got to actively work really hard at it and 

self-evaluate.

It also takes a variety of attributes to run 

a smooth operation; you might be good with 

numbers but bad at training people with dif-

ferent personalities. If you let pride stand in the 

way, you won’t learn, and your organization will 

stall. I lean toward a type A personality with 

an attitude of “no time like the present.” So 

a big challenge has been big-picture pacing, 

accepting what I don’t know, and being willing 

and humble enough to seek out other people 

and resources to make the firm better.

Knowing what you know now, 
what’s some advice you’d give legal 
professionals just starting out?
Joe: Approach the practice of law like an at-

torney and approach the law practice as a 

business. What management model works for 

a tort defense firm may not work for an estates 

practice. Do not assume that your law degree 

makes you competent in other areas of business. 

Be willing to take the time to learn what works 

and what does not work for your practice 

area. And most important, treat your staff and 

colleagues as professionals and provide them 

with the same level of respect and courtesy you 

would extend to a judge or your parents. Try to 

exercise patience with errors made by others 

and approach each failure as a learning lesson.

Jerrod: I picture my younger self as a law 

student and as a new attorney, who at many 

times struggled with understanding where I fit 

in and if I had made a huge mistake. We have 

to make a career choice at some point, and 

in the process, you can feel like you forfeited 

other interests and got locked into the rest 

of your life. I’d want to tell younger me and 

people who feel similarly situated that there’s 

an incredible opportunity for individuality in 

any career. Work hard to learn the position 

as it has historically been, and then use your 

unique talents to break the mold. Don’t let bad 

management discourage you from sharing ideas 

or continuing self-improvement. Eventually, the 

right organization and people will recognize 

and respect your efforts and individuality. 

The SideBar is an informal space where 
members can share their experiences, 
offer practical advice, share law-related 
stories, and take a lighter look at the law. 
Send your SideBar submissions to Susie 
Klein at sklein@cobar.org.
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Apology is a powerful mediation tool. This article discusses legal protections 
for apologies in settlement negotiations and mediations, the benefits 

of effective apologies, and the pitfalls of inadequate apologies. 

D
uring the 2022 Academy of Motion Picture Arts and Sciences (Academy) 

Awards, some of us witnessed the “slap heard around the world.”1 The rest of 

us immediately heard about it. The fallout included potential criminal charges, 

an Academy investigation, and a series of apologies meant, at the very least, 

to mitigate the damage. Lawyers and alternative conflict resolution professionals may 

have instinctively thought about liability and what expressions of regret could effectively 

reestablish equilibrium between Will Smith and Chris Rock. This article considers the 

substantive moral and legal dimensions of an apology, including legal protections available 

in Colorado and its use in dispute resolution. It also uses Will Smith’s response to the 

Academy Awards incident to illustrate the essential components of an effective apology.

Apology and Morality
Apology is defined as (1) “an admission of error or discourtesy accompanied by an 

expression of regret” and (2) “an expression of regret for not being able to do something.”2 

Yet, beyond simple regret, an apology is deeply rooted in morality. As one writer put it: 

Apology leads to healing because through apologetic discourse there is a restoration of 

moral balance—more specifically, a restoration of an equality of regard. Understood 

this way, apology is valuable because it offers the offender a vehicle for expressing 

repentance and the offended an opportunity to forgive. Apology, then, is potentially 

healing for both the offended and the offender.3

Apology recognizes right versus wrong behavior and identifies that the right 

behavioral norm has not been followed.4 Children as young as 3 years old understand 

the moral importance of apology, and it is one of the first forms of dispute resolution 

they are taught.5 But notwithstanding its apparently prominent role in morality, “when 

apology is cast into the legal arena, its fundamental moral character is dramatically, if 

not irrevocably, altered.”6 

Legal and moral obligations are often at odds with one another when an offending 

party contemplates an apology. The tension between the law and one’s own morals and 

interpersonal style only intensifies during a dispute in which a fact finder must determine 

a causal connection between a person’s prior actions and a resulting injury. Concerns 

immediately arise over whether an apology will tilt the scales of justice against the 

apologizer. Although research has shown that an effective apology positively correlates 

with decreased legal tort liability,7 the fear of receiving punishment for showing some 

responsibility for an injury sometimes results in foregoing this basic human communication. 

Thus, even though an expression of regret for a judgment error or discourtesy is not equal 

to an admission of fault, legal professionals often advise clients not to apologize for fear 

that apologetic words will cause clients to incur legal liability. 

American society—thought of as egalitarian—generally discourages apology as 

a mode of dispute settlement. “[T]he greatest impediment to apology is a pervasive 

cultural attitude that views apology as a weakness, an emotional expression antithetical 
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to traditional American values of autonomy and 

independence.”8 In American culture, apology 

is often used to excuse wrongful behavior, as 

an introduction before tendering blame on an 

unrelated third party or circumstance for the 

wrongful behavior, or sometimes to shift the 

blame onto the person who has been injured.9 

While Americans view apology as a preferred 

mode of dispute resolution for some situations, 

such as between children and parents where 

“dependent behaviors are fostered in frequent 

interactions with adults,”10 fear of litigation often 

inhibits adults from engaging in the moral and 

humane act of apologizing after another person 

has been injured by our actions.11

Anthropologists have found that the use of 

apology as a dispute resolution mechanism is 

more prevalent in hierarchical societies. “[M]oral 

superiority of [the] individual is acknowledged 

and reaffirmed by the offender’s confessing 

and expressing regret for the offending actions 

thereby acknowledging the wrongness of his/her 

position and the correctness of the offender’s 

position.”12 In hierarchical societies, apology 

maintains relationships when social mobility is 

limited, promotes complementary hierarchical 

behavior in seeking forgiveness from someone 

higher in the social structure, and resolves 

challenges to reputation.13  

Yet in any society, an effective apology can 

empower the person who is wronged to forgive 

the apologizer and resolve the dispute. “To 

apologize is to engage in a social ‘ritual whereby 

the wrongdoer can symbolically bring himself 

low (or raise us up).’”14 Foregoing an apology out 

of fear that empowering an injured party will 

result in a worse outcome for the apologizer is 

unfounded. Studies regarding incidents of legal 

liability after apology have shown that legal 

liability decreases when an effective apology 

is tendered to an injured party.15 

The Scope of Legal Protections
Most states, including Colorado, have passed 

legislation or enacted rules that specifically 

protect apologies in certain civil matters.16 These 

protections include safe harbors in medical 

malpractice matters, protections for statements 

made in general civil matters when negotiating 

settlements, and protections for statements 

made during mediation. The laws and rules 

facilitate the use of apology in negotiations 

and mediations.

Safe-Harbors in Medical 
Malpractice Matters
State laws protecting apology in medical mal-

practice claims17 can be categorized according 

to whether both admissions of fault and expres-

sions of regret or remorse are protected. While 

38 states have passed laws that protect the use 

of apology in medical malpractice matters, 

Colorado is among only five that “offer broad 

protections for statements of sympathy, fault, 

error, mistake, and even negligence.”18 CRS § 

13-25-135(1) provides:

In any civil action brought by an alleged vic-

tim of an unanticipated outcome of medical 

care, or in any arbitration proceeding related 

to such civil action, any and all statements, 

affirmations, gestures, or conduct expressing 

apology, fault, sympathy, commiseration, 

condolence, compassion, or a general sense of 

benevolence which are made by a health-care 

provider or an employee of a health-care 

provider to the alleged victim, a relative 

of the alleged victim, or a representative 

of the alleged victim and which relate to 

the discomfort, pain, suffering, injury, or 

death of the alleged victim as the result 

of the unanticipated outcome of medical 

care shall be inadmissible as evidence of 

an admission of liability or as evidence of 

an admission against interest.19

Of the states that provide protection for 

apologies in medical malpractice actions, 

Colorado ranks among only five that also protect 

admissions of fault, which would normally be 

admissible evidence under CRE § 801(d)(2) as 

a non-hearsay statement of a party-opponent.20 

CRS § 13-25-135 also protects a physician 

who admits fault during an apology from CRE 

803(2), the hearsay exception rule for excited 

utterances.21 

Other Civil Matters
Some, but not all, state statutes that protect 

apologies in medical malpractice matters also 

generally apply to other civil matters.22 The 

Colorado authorities discussed below offer 

participants involved in non-medical civil 

disputes additional apology protections but vary 

in the scope of protection from legal exposure 

for an explicit and full admission of fault. 

CRE 408
CRE 408 is modeled after corresponding Fed. 

R. Evid. 408, which was enacted to promote 

non-judicial settlement of disputes and is 

intended to protect “admissions of liability or 

“
Foregoing an 

apology out of fear 
that empowering 
an injured party 

will result in a 
worse outcome for 

the apologizer is 
unfounded. Studies 
regarding incidents 

of legal liability after 
apology have shown 

that legal liability 
decreases when an 

effective apology 
is tendered to an 

injured party.    
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opinions given during compromise negotiations 

[as] inadmissible [evidence].”23 CRE 408 protects 

confidential settlement communications and 

applies to apologies given during negotiations 

and/or mediations.24 CRE 408(a)(2) provides 

that “conduct or statements made in compro-

mise negotiations regarding the claim” are 

not admissible when offered to prove liability.  

CRE 408(a)(1), like its federal counterpart, 

also bars admission of evidence of liability 

made during compromise negotiations. But 

the protections are not as broad as may appear 

at first glance. Although evidence from such 

statements cannot be used to prove liability, 

the statements may still be used to prove a 

defendant’s knowledge, or for another purpose, 

such as to prove bias or prejudice.25 Thus, Rule 

408, when used to protect an apology in general 

civil matters, doesn’t provide as much protection 

as CRS § 13-25-135. Those relying on this rule for 

protection should proceed with caution when 

apologizing and consider a form of apology 

that does not include a full admission of fault.

 

CRE 409
CRE 409 protects evidence of “furnishing or 

offering or promising to pay medical, hospital, 

or similar expenses.”26 An apology is often 

accompanied by an offer to “make things right” 

or to somehow compensate the injured party. 

Offers of payment for medical, hospital, or 

similar expenses are often derived from humane 

impulses rather than a desire to admit fault. 

Like their federal counterparts, CRE 408 

and 409 protect subsequent remedial mea-

sures and offers of compromise from being 

used against the offeror. Rule 408 provides 

broader protections than Rule 409 due to the 

function of settlement-related communications: 

“Communication is essential if compromises 

are to be effected, and consequently broad 

protection of statements is needed [regarding 

Rule 408].”27 On the other hand, the legislative 

history of Fed. R. Evid. 409 states that it “does 

not extend to conduct or statements [that are] 

not a part of the act of furnishing or offering or 

promising to pay.”28 Rule 409 is thus narrower in 

scope because it only protects communications 

related to the payment of “medical, hospital, 

or similar expenses” made near or at the time 

of the act that elicited the apology. Thus, Rule 

409 provides protections for offers to pay that 

may accompany apologies. 

The Colorado Dispute Resolution Act
The Colorado Dispute Resolution Act (CDRA)29 

protects confidential communications made 

during mediation. These protections cover 

apologies and are stronger than those afforded 

in CRE 408 and 409.30 The CDRA defines a 

“mediation communication” as “any oral or 

written communication prepared or expressed 

for the purposes of, in the course of, or pur-

suant to, any mediation services proceeding 

or dispute resolution program proceeding, 

including, but not limited to, any memoranda, 

notes, records, or work product of a mediator, 

mediation organization, or party . . . .’’31 Notably, 

the definition of a mediation communication 

does not include agreements to mediate or final 

written, fully executed agreements.32 A mediation 

communication disclosed in violation of this 

confidentiality protection may not be admitted 

into evidence in judicial or administrative 

proceedings.33 

CRS § 13-22-307(2)(b)–(d) provides excep-

tions to the confidentiality protections provided 

during mediation. These are narrow and limited 

to communications that (1) “[reveal] the intent 

to commit a felony, inflict bodily harm, or 

threaten the safety of a child under the age of 

eighteen years”; (2) are necessary and relevant 

to an action alleging willful or wanton mediator/

mediator organization misconduct; and (3) are 

required to be made public by statute.34 The only 

other way to disclose a confidential mediation 

communication is by written consent of all 

parties and the mediator.35  

An apology expressed during mediation is 

subject to the heightened protection of confi-

dential mediation communications. Attorneys 

should counsel their clients on the CDRA’s added 

protections and consider the use of apology, 

when appropriate, to move parties toward 

settlement. As discussed below, empirical 

studies have shown that apology increases the 

likelihood of settlement and may result in more 

favorable settlement amounts for the apologizer. 

Case Law Extensions
The CDRA’s confidentiality protection has been 

extended to communications that occur outside 

of mediation. In Yaekle v. Andrews, the Colorado 

Supreme Court consolidated two cases, the 

first involving two corporate shareholders in a 

dispute over corporate ownership rights, and 

the second involving two neighbors in a contract 

dispute over easement rights.36 The primary 

“
Like their federal counterparts, CRE 408 and 409 
protect subsequent remedial measures and offers 

of compromise from being used against the offeror. 

”
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issue before the Court in both was whether CRS 

§ 13-22-308 abrogated common law contract 

principles that allow the formation of contracts 

during mediation. CRS § 13-22-308(1) provides:

If the parties involved in a dispute reach 

a full or partial agreement, the agreement 

upon request of the parties shall be reduced 

to writing and approved by the parties and 

their attorneys, if any. If reduced to writing 

and signed by the parties, the agreement may 

be presented to the court by any party or 

their attorneys, if any, as a stipulation and, if 

approved by the court, shall be enforceable 

as an order of the court.

In the first case, the mediator filled out a 

form that outlined the terms of the agreement, 

and the attorneys signed the form and agreed 

to draft a “more formal” settlement agreement 

afterward. The attorneys attempted to codify 

the agreement, but Yaekle never signed it. A 

dispute later arose over the terms in the formal 

settlement agreement and whether the first 

agreement was enforceable. In the second 

case, a mediator drafted two pages of notes 

detailing the settlement terms, but neither 

party signed the purported agreement. One 

of the parties sought to enforce the settlement 

terms reached during mediation as evidenced 

by the mediator’s notes. 

The Court ruled that CRS § 13-22-308 did not 

abrogate contract formation principles, but the 

confidentiality protections in CRS § 13-22-307 

“[bar] the use of communications made in the 

presence or at the behest of the mediator as 

evidence of a binding contract.”37 In the first case, 

a party sought to admit as evidence of contract 

formation communications that occurred after 

the meditation had concluded. The Court held 

that subsequent communications may only 

be protected under mediation confidentiality 

if those communications were “made in the 

presence or at the behest of the mediator.”38 

In the second case, the Court held that the 

mediator’s notes could not be used as evidence 

of a contract as they were confidential and not 

admissible as evidence to prove the existence 

a contract.39 

Applying Yaekle, an apology communicat-

ed in the presence of or at the behest of the 

mediator is a protected mediation commu-

nication under the CDRA. More recently, in 

Tuscany Custom Homes, LLC v. Westover,  the 

Colorado Court of Appeals expanded Yaekle’s 

definition of mediation communications to 

include “evidence that discloses information 

concerning a mediation communication” even 

if such evidence arose after the mediation had 

concluded, such as a subsequently drafted 

proposed settlement agreement not executed 

by the parties.40 In Yaekle’s and Tuscany’s wakes, 

mediation communications could have wider 

application to ongoing settlement negotiations 

that regularly occur after mediation. Accordingly, 

to obtain the CDRA’s protections, attorneys 

should consider how mediator involvement 

may affect confidentiality protections when a 

disputant wishes to apologize after, rather than 

during, a mediation.

The Benefits and Pitfalls of Apologies 
Those involved in legal disputes often experience 

the classic stages of grief and loss: denial, anger, 

bargaining, depression, and acceptance.41 

An apology may help move a disputant past 

the emotions related to grief and loss. As one 

commentator stated, “an apology might operate 

to influence settlement decision making by 

altering the injured party’s perceptions of the 

situation, the other party, or the offer itself.”42 

Thus, an effective apology may prompt a party’s 

increased willingness to settle or change the 

negotiation dynamics “to smooth the way toward 

an eventual settlement.”43 When counseling a 

client or mediation participant on how to make 

an effective apology, practitioners should assess 

the prospective apology recipient’s interest in 

receiving an apology so the apology may succeed 

in encouraging settlement. Reviewing ineffective 

apologies also helps with counseling clients on 

how to give an effective apology. 

Apology is a central concept to “therapeutic 

jurisprudence (TJ),” which “is an approach 

to law, lawyering, and the resolution of legal 

matters that seeks to assess the effects of laws 

and legal rules, processes, and personnel on 

individuals’ wellbeing, relationships, and psy-

chological functioning.”44 Apology can change a 

disputant’s perception of the other party, which 

may influence settlement decision-making, and 

decrease anger and increase sympathy toward 

the other party.45 For example, a 2003 study by 

Jennifer Robbennolt found that a full apology, 

as opposed to a partial apology, tendered 

during negotiations increased the likelihood 

of settlement.46 A full apology: 

 ■ expresses embarrassment and chagrin;

 ■ clarifies that the apologizer knows what 

conduct was expected and sympathizes 

with any negative sanction imposed; 

 ■ rejects, repudiates, and disavows the 

wrong behavior; 

 ■ espouses the right behavior and avows 

to pursue that course going forward; and 

 ■ offers penance and volunteers restitu-

tion.47

Robbennolt summarized the benefits of a 

full apology as follows: 

Full apologies were seen as more sufficient 

apologies, as evidencing more regret and 

a greater likelihood of care in the future, 

and as offered by people of higher moral 

character. Full apologies favorably altered 

assessments of the conduct leading to the 

injuries and changed the emotions of the 

injured party so as to reduce anger and 

increase sympathy for the offender. Full 

apologies were seen as mitigating potential 

damage to the relationship, were more 

likely to lead to forgiveness, and inclined 

injured parties to look more favorably on 

the settlement offer.48

An apology does not have to be a full apology, 

but empirical research has shown that a full 

apology tends to be more effective.49 An effective 

apology results in more “favorable attributions, 

more positive and less negative affect, improved 

physiological responses, decreased need to 

punish, and more likely forgiveness.”50 On the 

other hand, disingenuous apologies and partial 

apologies may have detrimental effects and 

often result in worse outcomes than giving no 

apology at all. Robbennolt found that a partial 

apology that avoided taking responsibility had 

worse effects on settlement when the injury 

suffered was greater and when fault was more 

easily discerned; in such cases, a partial apology 

was found to be less effective than no apology 

at all.51 

Robbennolt’s study also showed that apol-

ogies influence settlement offer amounts. 
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Attorneys representing clients in negotiations 

tend to increase the dollar amount of damages 

sought when their clients receive a full apology 

that is admissible as evidence of fault. On 

the flip side, when apology protections make 

admissions of liability inadmissible, attorneys 

tend to not increase the amount of damages 

sought in settlement negotiations.52 Based on 

these tendencies, apologies that are protected 

may reduce extreme positions in negotiations, 

enhance discussions, and result in monetary 

savings for defendants. 

Crafting an Appropriate Apology
Given the power of apology, clients and other 

mediation participants should be coached on 

using it effectively. Author Larkin developed 

a coaching tool for rating the effectiveness of 

apologies, the Apology Score Card, included 

here. This tool can help clients craft an apology 

and, on the other hand, understand what others 

want to receive in an apology. To illustrate how 

to use the Score Card, excerpts from actor Will 

Smith’s three apology statements regarding 

his behavior at the 2022 Academy Awards are 

evaluated. He made the first statement on 

the award stage about 20 minutes after the 

incident, the second the next day on Instagram, 

and the third five days later in his statement 

of resignation from the Academy. A suggested 

alternative apology follows the evaluations.                    

Excerpts from Smith’s Apology 
at the Academy Awards

Oh, man. Richard Williams was a fierce 

defender of his family. In this time in my 

life, in this moment, I am overwhelmed 

by what God is calling on me to do and 

be in this world. Making this film, I got to 

protect Aunjanue Ellis, who is one of the 

strongest, most delicate people I’ve ever met. 

I got to protect Saniyya [Sidney] and Demi 

[Singleton], the two actors that played Venus 

and Serena. I’m being called on in my life to 

love people and to protect people and to be 

a river to my people. I know to do what we 

do, you got to be able to take abuse. You got 

to be able to have people talk crazy about 

APOLOGY SCORE CARD*
Rate the sample apology in each category and give examples supporting your 
score and suggestions for improvement. (Can be used for coaching apology.)

SCORING: 1 (poor) 2 (attempt) 3 (decent) 4 (good) 5 (excellent)

1. Score ____ Gave a detailed account of the situation

2. Score ____ Acknowledged their role in the event/situation

3. Score ____ Took responsibility for their role (an explanation, not an excuse)

4. Score ____ Acknowledged the outcome (hurt/damage/consequences)

5. Score ____ Described alternate courses/options (what they should or could 
have done differently to avoid the outcome)

6. Score ____ Expressed sincere regret for their role and outcome

7. Score ____ Offered restitution, repair, or retribution (punishment) 

8. Score ____ Promised change/improvement with concrete a plan

9. Score ____ Listened to the aggrieved party (or was willing to)

10. Score ____ Answered questions (or was willing to)

Extra Credit: 
Score ____ Asked for forgiveness or made another gesture of humility

TOTAL SCORE ____ of 50

(Add scores for questions 1–10 + Extra Credit)

*Adapted by C.J. Larkin from www.perfectapology.com

“
An apology does 
not have to be a 
full apology, but 
empirical research 
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to be more effective.  
An effective 
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you. In this business you got to be able to 

have people disrespecting you. And you got 

to smile, you got to pretend like that’s okay. 

Richard Williams, and what I loved—thank  

you, Dee—Denzel said a few minutes ago, 

“At your highest moment, be careful, that’s 

when the devil comes for you.” It’s like, I want 

to be a vessel for love. . . . I want to apologize 

to the Academy. I want to apologize to all 

my fellow nominees. This is a beautiful 

moment, and I’m not—I’m not crying for 

winning an award. It’s not about winning an 

award. Art imitates life. I look like the crazy 

father, just like they said, just like they said 

about Richard Williams. But love will make 

you do crazy things. . . . I hope the Academy 

invites me back.53 

Smith’s Instagram Apology
Violence in all its forms is poisonous and 

destructive. My behavior at last night’s 

Academy Awards was unacceptable and 

inexcusable. Jokes at my expense are a part 

of the job, but a joke about Jada’s medical 

condition was too much for me to bear and 

I reacted emotionally.

I would like to publicly apologize to you, 

Chris. I was out of line and I was wrong. I 

am embarrassed and my actions were not 

indicative of the man I want to be. There 

is no place for violence in a world of love 

and kindness. 

I would also like to apologize to the 

Academy, the producers of the show, all the 

attendees and everyone watching around 

the world. I would like to apologize to the 

Williams Family and my King Richard 

Family. I deeply regret that my behavior 

has stained what has been an otherwise 

gorgeous journey for all of us. I am a work 

in progress.54 

Smith’s Academy Resignation Statement 
I have directly responded to the Academy’s 

disciplinary hearing notice, and I will fully 

accept all consequences for my conduct. 

My actions at the 94th Academy Awards 

presentation were shocking, painful, and 

inexcusable. The list of those I have hurt is 

long and includes Chris, his family, many 

of my dear friends and loved ones, all those 

in attendance, and global audiences at 

home. I betrayed the trust of the Academy. 

I deprived other nominees and winners 

of their opportunity to celebrate and be 

celebrated for their extraordinary work. I 

am heartbroken. I want to put the focus 

back on those who deserve attention for 

their achievements and allow the Academy 

to get back to the incredible work it does to 

support creativity and artistry in film. So, I 

am resigning from membership in the Acad-

emy of Motion Picture Arts and Sciences 

and will accept any further consequences 

the Board deems appropriate. Change takes 

time and I am committed to doing the work 

to ensure that I never again allow violence 

to overtake reason.55 

Evaluating Smith’s Apologies
Smith’s first statement was made in a highly 

tense situation and colored by little time to 

reflect or to seek advice. His comments were 

focused on his self-image and the difficulty 

of being a public figure, and his delivery was 

emotional and self-justifying, and it did not 

mention Rock. Notwithstanding the reasons for 

his behavior, justifications are seldom helpful 

and often undermine acceptance of the apology. 

The second statement was better. It men-

tioned violence, expressed responsibility and 

regret, aimed the apology at Rock and the 

audience, and mentioned he was a work in 

progress. But the apology lacked an acknowl-

edgment of the harm experienced by those he 

was apologizing to, and he failed to demonstrate 

how he could have otherwise acted. Further, 

he did not offer restitution or repair.

Smith made the third statement after be-

coming aware that the Academy was going to 

review his actions. This statement seems more 

balanced and thorough; Smith took more 

responsibility, demonstrated sincere remorse 

(“I am heartbroken”), humbly submitted his 

resignation from the Academy, and said he 

was willing to accept consequences from the 

Academy. He expanded his apology to Rock’s 

family and to his own family and friends.

Using the Apology Score Card, Smith’s final 

apology statement was effective in: 

#2) acknowledging his role 

#3) taking responsibility 

#4) acknowledging some harms/outcomes 

#6) offering sincere, heartfelt regret 

#7) offering retribution by resigning from 

the Academy and indicating willingness to 

accept consequences 

#8) committing to change by stating a 

willingness to improve and not behave in the 

same manner again. 

But Smith’s statement was ineffective in: 

#1) offering a detailed account, because he 

never described what he did 

#4) fully describing the harm/outcomes 

experienced, especially by Rock 

#5) proposing alternatives to his behavior; 

he did not demonstrate an understanding of 

what he could have done instead 

#7) making concrete offers to repair Rock 

and others to whom he apologized 

#8) promising change; he promised change 

but failed to discuss a concrete plan for change 

#9) listening; he did not offer to listen to 

those to whom he was apologizing 

#10) offering to answer questions 

As for extra credit, Smith did not ask for 

forgiveness, though some may see his resig-

nation as a gesture of humility.

On the numerical index, the authors rate 

Smith’s first statement at about 20, his second 

at about 60, and his third, which is much 

improved, in the 80 to 85 range (a solid B).  But 

with all things, there’s room for improvement.

A “More Perfect” Apology
The suggested apology below was designed 

to incorporate much of Smith’s original state-

ments. Apply the Apology Score Card and 

decide how you would rate it. 

I would like to humbly apologize for my 

actions and words at the Academy Awards 

last night. During presenter Chris Rock’s 

opening comments, he made a joke that 

seemed to address my wife’s shaved head, 

referring to the movie G.I. Jane. I am not 

sure whether Mr. Rock was aware that my 

wife suffers from alopecia, which has caused 

severe hair loss. I assumed that he did, and 

I was immediately furious at him. While he 

was still speaking on stage, I walked onto 
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the stage and slapped him in the face. I 

returned to my seat and yelled at him to not 

talk about my wife anymore, including curse 

words that caused the Academy’s sensors 

to cut sound to the television audience.

I want to take full responsibility for 

my actions and my words. Although this 

incident was triggered by a joke made 

by Mr. Rock, my actions and words were 

inexcusable and unwarranted. It was my 

choice to accelerate the situation to physical 

violence and to continue the damage I was 

causing to everyone by yelling expletives 

from my seat in the audience. I realize 

now that I could have waited to speak to 

Mr. Rock until afterward while shaking my 

head at him from my seat to let him know 

that I did not appreciate his joke. With my 

wife’s permission, I could have mentioned 

why it was a painful joke to us in interviews 

after the ceremony. These actions could 

have had the desired impact but would 

have required more patience and control 

from me.

It has taken me an evening and day of 

sleepless reflection to realize all the harm 

that my actions caused. I would like to 

apologize to several people and groups of 

people for the negative effects on them from 

my actions. First and foremost, I would like 

to apologize to Mr. Rock for what must have 

been a physically and emotionally painful 

experience. I can only imagine his shock, 

confusion, and embarrassment in those 

moments. I would like to acknowledge that 

Mr. Rock managed the situation with grace 

and restraint. I am grateful to him for his 

handling of the moments after the incident. 

In apologizing to Mr. Rock, I would like to 

include his family and friends, who must 

have felt as much or more of his shock, 

confusion, hurt, and embarrassment as 

they watched the incident unfold.

I would like to apologize to the other 

nominees and awardees last night, espe-

cially Questlove, whose award came soon 

after the incident. Appreciation of your 

demanding work, passion, creativity, and 

excellence was diminished by the shadow 

of my actions. During the rest of the award 

ceremony, I felt the change in the tone and 

enjoyment of the evening that I had caused.

I believe that all of us in the film industry 

are peers and colleagues, and I will never 

forget what I took away from you all last 

night.

I would like to apologize to the Academy 

leadership. As far as I know, this incident 

was unprecedented. I can only imagine the 

confusion and dismay that leadership and 

my colleagues must have experienced last 

night. My actions created an emergency 

of sorts, and I deeply regret that I caused 

such a situation. I regret, as well, that the 

Academy now must undertake a formal 

process to address my actions. I completely 

understand that need and I will cooperate 

fully in that process.

I would like to apologize to the Williams 

family and all the King Richard crew and 

producers. This incident did serious harm 

to the glowing recognition that King Richard 

received and deserved. I apologize to Mr. 

Williams for my comments, which seemed 

to excuse my behavior by referring to your 

protection of your family.

I would like to publicly apologize to my 

wife, family, friends, partners, and staff. My 

misguided attempt to protect and stand up 

for my wife was done without her permission 

or agreement. I am especially sorry for the 

embarrassment and disrespect she may 

have felt then and may still feel now. To 

everyone who cares about me, I know that 

you were shocked and deeply concerned by 

what happened last night. I apologize for 

the effect of my actions on you all. For all 

of you, I want you to know how sorry I am 

that I have diminished our work together 

and, possibly, jeopardized our current and 

future endeavors. I hope that we can meet to 

discuss best steps forward now that I have 

created this situation for us.

I would like to apologize to both the 

in-person and remote Academy Awards 

audience. The film-loving public who watch 

the Awards with excitement and interest 

were subjected to a spectacle that tarnished 

everything they love about the Awards and 

film. I am deeply sorry for the impact that 

my actions and words had on what should 

have been a brilliant and shining evening 

for the audience.

Moving forward, I will work to examine 

myself and my responses and will get the 

help I need to make sure that I am never 

guilty of this sort of response again. With 

the help of my family, I have reached out 

to mental health professionals for advice 

about next steps. I plan to begin working 

with a therapist immediately and will provide 

updates on my progress.

Mr. Rock, I would like to offer to talk 

privately with you at any time so that I can 

answer any questions you have and hear 

anything that you would like to say to me. I 

have already spoken privately with my family 

and the Williams family, expressing my deep 

regret, hearing their concerns, and answering 

their questions. I am sure that part of the 

Academy’s process will be to speak with me, 

both to ask questions of me but also to express 

their concerns and decisions in response to 

this incident and my behavior. I stand ready 

to participate in any process of healing that 

would be helpful to anyone involved.

Finally, I have offered my resignation from 

the Academy as an acknowledgement of the 

harm I have caused and to indicate the high 

respect I have for the Academy. My hope is 

that my resignation can help to return the 

focus back on those who deserve attention for 

their achievements and allow the Academy 

to get back to the incredible work it does to 

support creativity and artistry in film.

Thank you for reading my comments,

Will Smith

Conclusion 
An effective apology can help disputants 

overcome grief and loss, promote reason in 

negotiations, and elicit empathy and sympathy 

for the other side. Empirical evidence has shown 

that apology increases settlement rates and 

decreases animosity between parties. Legal 

protections for settlement communications 

encourage apologies by precluding their use as 

evidence of fault. Mediators, attorneys, and other 

dispute resolution professionals should all take 

advantage of this powerful tool.   
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T
his article is the first in a series of two 

that outlines the role of guardians 

ad litem (GALs) in serving adult 

litigants with diminished capacity.1 

It focuses on domestic relations matters with 

an emphasis on the 2007 case In re Marriage 

of Sorensen,2 the first and only major Colorado 

decision to examine GAL appointments in the 

context of a dissolution of marriage. This part 

1 covers the history and nature of the GAL role. 

The Common Law Construct
GALs are a common law construct with a lengthy 

legal history that can be traced back to Roman 

law.3 GALs existed in British common law as 

early as 12754 and were mentioned in Colorado 

jurisprudence as early as 1871.5 In Colorado, 

common law doctrines have full force and 

effect until modified by legislation, either by a 

codification of the common law or by an outright 

repeal of the doctrine.6 No Colorado statute has 

codified or modified the GAL common law as 

it applies to adults.

The concept of court-appointed guardians 

first arose in antiquity from a need to protect 

orphaned children, who were by definition 

incompetent and thus incapable of entering 

into contracts or managing their own affairs. 

The role of a general guardian evolved to allow 

appointment of GALs to assist the court in 

lawsuits involving children; technically, a GAL 

is a guardian whose appointment is limited 

to particular litigation (“ad litem” in English 

means “for the suit”). The first guardians were 

granted charge “of the person” but not the 

person’s property,7 although different types 

of guardianships were eventually created that 

merged control over both children and their 

property.8

The historical record reveals a general trend 

of confusion over GAL authority. One observer, 

referring to the guardianship of infants, observed 

that “[n]o part of the early English law was more 

disjointed and incomplete.”9 Yet the GAL role 

persisted, due to the pressing need to protect 

those involved in a legal action who were either 

incompetent or incapacitated. 

Sometime later, this judicial method of 

protecting persons was extended to include 

others with legal disabilities, beginning first 

with unmarried women (who were, at law, 

legally incompetent until the latter half of the 

19th century) and those who were limited by 

“old age, disease, and mental weakness.”10 The 

salient feature of early GAL appointments is 

that they were made for wards who had no legal 

capacity to manage their own affairs. “Ward” is 

used in this article to describe a person for whom 

a GAL has been appointed, while “allegedly 

incapacitated person” (AIP) refers to a person 

for whom a GAL appointment is contemplated.11 

Historically, the grant of power to a guardian 

over a ward’s property—which necessarily 

implies the ward’s loss of that same power—

was tempered in two ways. First, courts began 

imposing personal liability on GALs for costs 

and losses and holding them to high fiduciary 

standards that precluded self-dealing and fraud.12 

The evolving responsibility and concurrent 

liability developed into the modern law of 

fiduciary duty with simultaneous strict loyalty to 

those to whom the duty was owed. Second, GAL 

appointments ended when the ward attained 

the age of competency.

Appointment Authority
GALs are referred to in many Colorado stat-

utes.13 In domestic relations cases, they can be 

appointed (1) pursuant to CRS § 15-14-115 (part 

of title 15, “Probate, Trusts and Fiduciaries”), 

which allows a court to appoint a GAL at “any 

stage of a proceeding” if it finds that “repre-

sentation of the interest otherwise would be 

inadequate”; and (2) pursuant to CRCP 17(c), 

which authorizes the court to appoint GALs for 

“infants or incompetent persons.”

CRS title 15 houses all Colorado statutes 

relating to the appointments of conservators, 

special conservators, guardians, and GALs for 

adults. The GAL section is very brief:

At any stage of a proceeding, a court may 

appoint a guardian ad litem if the court 

determines that representation of the 

interest otherwise would be inadequate. 

If not precluded by a conflict of interest, 

a guardian ad litem may be appointed to 

represent several individuals or interests. 

The court shall state on the record the duties 

of the guardian ad litem and its reasons for 

the appointment.14   

Notably, this statute references “a” pro-

ceeding and does not limit GAL appointments 

proceedings under the Probate Code. 

Courts also have jurisdiction to appoint 

GALs under CRCP Rule 17(c):

Infants or Incompetent Persons. Whenever 

an infant or incompetent person has a 

representative, such as a general guardian, 

conservator, or other like fiduciary, the 

representative may sue or defend on behalf 

of the infant or incompetent person. If an 

infant or incompetent person does not have 

This two-part article explores the role of guardians ad litem in domestic relations proceedings 
and offers guidance on working with clients who may need a guardian ad litem appointed for them. 

This part 1 covers the history and duties of guardians ad litem. 
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a duly appointed representative, or such 

representative fails to act, he may sue by 

his next friend or by a guardian ad litem. 

The court shall appoint a guardian ad litem 

for an infant or incompetent person not 

otherwise represented in an action or shall 

make such other order as it deems proper for 

the protection of the infant or incompetent 

person, provided, that in an action in rem it 

shall not be necessary to appoint a guardian 

ad litem for any unknown person who might 

be an infant or incompetent person.   

In addition, a Chief Justice Directive covers 

GAL appointments and states: “A guardian ad 

litem may be appointed for an incompetent 

person who does not have a representative 

and who is a party to a civil suit, pursuant to 

C.R.C.P. Rule 17(c).”15 

Neither the statute nor Rule 17(c) clear-

ly describes the GAL’s role, the standard of 

proof required to appoint a GAL, the type 

of impairment16  required to sustain a GAL 

appointment, the GAL’s potential powers and 

limits on such powers, the procedure to be 

followed for appointment, or any other proce-

dural or substantive rules that would modify the 

common law regarding GAL appointments for 

adult17 litigants. And the scope of CJD 04-05 is 

unclear because it appears to apply to all GAL 

appointments for “wards or impaired adults in 

any case," but its statutory authority section re-

fers to appointments subject to state payment.18 

Therefore, domestic relations practitioners 

must rely on existing GAL case law (of which 

Sorensen features prominently) and general 

legal principles to guide them.

The Sorensen Case
The leading case on GALs is Sorensen, decided in 

2007, which involved the dissolution of a 29-year 

marriage. During the Sorensen divorce, wife’s 

attorneys began to suspect that their client was 

suffering from a psychological impairment that 

rendered her “incapable of making decisions 

regarding even minor financial matters.”19 After 

investigating what to do about this problem, 

wife’s attorneys filed a motion20 to appoint a 

GAL and advised the court that their client 

opposed the motion. Wife promptly fired her 

attorneys and hired successor counsel. 

Wife’s new counsel withdrew the GAL 

motion and represented to the court that wife 

was competent. The court denied the motion 

to appoint a GAL without a hearing, and the 

divorce proceeded. A partial settlement agree-

ment was reduced to writing, and additional 

oral agreements were reached that were read 

into the record and adopted by the court. The 

court then ordered the attorneys to reduce the 

oral agreements to writing, but wife’s attorneys 

were unable to do so.

Shortly thereafter, wife retained her third 

counsel, who filed a motion for a new trial 

and for relief from the agreements that had 

ostensibly been reached. This motion alleged 

that wife’s mental illness had prevented her from 

understanding the proceedings and achieving a 

fair settlement. The motion included affidavits 

from a member of wife’s domestic violence 

support group and her therapist, who stated that 

wife was not “capable of making legal decisions” 

and was “not legally competent to be entering 

into agreements” due to her “mental state.”21  

The court denied the second motion, and 

wife appealed. The Court of Appeals ruled 

that once a motion to appoint a GAL is filed, 

it cannot be denied without a hearing, so the 

trial court erred in denying the original GAL 

motion. The case was remanded for a hearing 

in the domestic relations matter to determine 

if wife had been incompetent at the time of the 

original permanent orders’ hearing.22 

From a practitioner’s perspective, Sorensen 

presents logistical challenges. If the trial court 

had attempted to conduct a hearing on the 

original motion, it is unclear how that could 

have resolved the matter, given the facts of the 

case. Wife had summarily dismissed the attorney 

who filed the first motion, and her successor 

attorney did not think she was compromised 

and immediately filed to withdraw the motion. 

Wife obviously did not support the motion, and 

it seems highly unlikely that a court would force 

litigants in this type of situation to produce 

evidence against their own perceived interests. 

Moreover, husband was hoping to settle the case, 

so presumably he had no incentive to produce 

evidence of wife’s diminished capacity, and it 

is unlikely that he would have had access to 

evidence of her incapacity or incompetence. 
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The best evidence of wife’s incapacity was her 

therapist’s opinion, which was privileged.

The options all seem untenable: The court 

could have ordered the withdrawn attorney to 

continue the representation pro bono and to 

disclose privileged information, or it could have 

forced wife to testify against herself. Further, 

it is unclear what protection litigants in wife’s 

position would have if they were unaware of 

their diminished capacity and thus unable 

to protect their own interests. If the Sorensen 

court had denied a GAL appointment due to 

a lack of evidence to support an appointment, 

would wife have been left with no protection 

whatsoever?

The GAL Appointment
Sorensen adopted criteria from a previous case23 

for establishing when a court may appoint a GAL 

for a person in a lawsuit. A GAL appointment 

is appropriate when a person:  

 ■ is mentally impaired so as to be incapable 

of understanding the nature and signifi-

cance of the proceeding, 

 ■ is incapable of making critical decisions, 

 ■ lacks the intellectual capacity to commu-

nicate with counsel, or 

 ■ is mentally or emotionally incapable of 

weighing the advice of counsel on the 

particular course to pursue in his or her 

own interest. 

These criteria are highly focused on men-

tal and cognitive capacity, but they can also 

encompass physical and cultural disabilities 

when those prevent effective attorney-client 

communication that renders the client unable 

to assist the attorney in prosecuting the case. 

Thus, it appears that clients can obtain the 

protection of a GAL even if their inability to 

communicate is for reasons other than impaired 

intelligence (e.g., due to stroke, deafness, or 

cultural communication issues).

Sorensen distinguished previous case law 

holding that courts need not appoint GALs for 

represented parties by noting that the previous 

rule “involved attorneys defending a claim of 

liability for the tortious conduct of a mentally 

ill person and, thus, did not require the partici-

pation of the party in the resolution of the legal 

question.”24 This distinction suggests that the 

resolution of a case involving a legal question 

only—as opposed to one requiring adjudication 

of facts, which presumably requires client 

participation—does not necessarily require a 

fully functioning client, adding yet another layer 

of discretion to GAL appointments.

 

The GAL’s Role
Sorensen did not directly address the GAL’s 

role. This lack of instruction is consistent with 

previous authority; scholars have repeatedly 

noted that GAL law is “often ‘so unclear that 

the attorney may choose’ to define the role as 

he or she sees fit.”25 Caselaw developed under 

the Probate Code offers guidance by specifying 

that a regular guardian’s powers and duties,26 

like those of a GAL, must be specified in the 

court appointment order.27 However, neither 

CRS § 15-14-115, CRCP 17(c), nor any published 

Colorado case limits or sets out the range of 

allowable GAL duties or powers. 

Most cases note that while the attorney 

advocates for the ward’s legal interests and takes 

instruction from the ward, the GAL protects the 

ward’s best interests, which can be in direct 

conflict with what the ward wants. Moreover, 

where a ward is incompetent to make decisions, 

the GAL may have to make decisions on the 

ward’s behalf based solely on what the GAL 

believes to be in the person’s best interests.28  

Domestic Relations Challenges
Dissolution of marriage proceedings offer 

unique challenges to GALs. For example, divorc-

ing parties often strike bargains that go against 

their pecuniary interests; a party may willingly 

waive maintenance to reduce potential future 

conflicts or agree to pay support that is higher 

than the guidelines amount in exchange for a 

parenting schedule that accommodates late-

night work shifts. It is hard to harmonize such 

situations with the GAL’s fiduciary duty, which 

has traditionally been defined by preservation 

of wealth.29 

GALs in a family setting may also have 

the difficult task of navigating the divide be-

tween a person’s own best interests and their 

interests in their parental role generally and 

in protecting their children’s best interests. In 

one dependency and neglect action involving 

a parent with diminished mental capabilities, 

the GAL advocated that it was not in the parent’s 

best interests to retain parental rights because 

of the potential future criminal negligence 

associated with the parent’s inability to parent.30 

The Court of Appeals held that it was error to 

allow the GAL for a parent with an intellectual 

disability to advocate against the parent’s goal of 

reunification because termination of parenting 

rights is, as a matter of law, not in a parent’s 

best interests.  The GAL’s need to consider the 

parent’s duty to look out for their children adds 

a layer of difficulty to the role.

GALs may also face varied tasks that are 

potentially confusing. The GAL appointment 

form, JDF 742,31 anticipates GAL duties ranging 

from investigating issues to advocating for and 
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representing the best interests of the protected 

person. It includes preparing a report with 

recommendations but notably does not include 

making decisions for a protected person. 

Whether GALs have a decision-making role 

is not mentioned in Sorensen, though the case 

noted (presumably with approval) commentary 

from the Colorado Rules of Professional Conduct 

that suggests a GAL decision-making role: “If a 

legal representative has already been appointed 

for the client, the lawyer should ordinarily look 

to the representative for decisions on behalf of 

the client. If a legal representative has not been 

appointed, the lawyer should see to such an 

appointment where it would serve the client’s 

best interests.”32 

Estate of Milstein v. Ayers, a contested probate 

case, considered the scope of the lawyer’s, as 

opposed to the GAL’s, role. There, the probate 

court dismissed a protected person’s attorney 

after appointing a GAL for the person. In over-

turning the court on numerous grounds, the 

Court of Appeals held that “a GAL and counsel 

represent differing interests. Whereas the GAL 

acts as a special fiduciary and makes informed 

decisions for the AIP, counsel is an advocate for 

and represents the legal interests of the AIP.”33 

Similarly, a federal court stated that a GAL 

is a “lawyer, appointed by the court to appear in 

a lawsuit on behalf of an incompetent or minor 

party . . . with authority to engage counsel, file 

suit, and to prosecute, control and direct the 

litigation” who “may make binding contracts for 

the retention of counsel and expert witnesses 

and may settle the claim on behalf of his ward 

. . . [subject to] the court’s supervision and is 

an officer of the court.”34

There is wide consensus that the GAL’s role 

is to advocate for the client’s best interests, as 

contrasted to the attorney’s role, which is to 

represent the client and advocate according to 

the client’s wishes. This distinction is particularly 

significant when a client’s decisions do not align 

with what the attorney thinks is in the client’s 

best interests: the attorney may not substitute 

his or her own judgment for the client’s and 

must continue to take direction from the client 

within the confines of Colo. RPC 1.16.

On the other hand, the court may empower 

the GAL to help the client communicate with 

the attorney, advise the court when the client 

makes decisions that are contrary to his or her 

interests, and advocate for the client’s needs. 

Further, as suggested in the above cited cases 

and Colo. RPC 1.14, the GAL may be empowered 

to make decisions for the client. 

Constitutional Considerations
GAL appointments implicate constitutional con-

cerns because, by definition, a GAL appointment 

can interfere with the AIP’s autonomy, and the 

right to direct one’s own life is constitutional.35 

These concerns were not discussed in Sorensen,36 

but any appointment that grants another person 

the power to make decisions for a person is a 

deprivation of constitutionally protected rights 

to autonomy.37  

Probate law has long recognized the con-

stitutional issues associated with guardian 

appointments. Cases under title 15 are subject 

to case law and statutory protections designed 

to safeguard the AIP’s constitutional rights 

from being inappropriately abrogated:38 an 

“adult’s constitutional right to autonomy pre-

cludes intervention if the adult is in no way 

incapacitated.”39 Therefore, when a guardian 

or conservator is appointed under the Probate 

Code, the court’s grants of power are statutorily 

restricted to “only those powers necessitated by 

the ward’s limitations and demonstrated needs,” 

and courts are bound to the Probate Code’s 

standard for appointments of all fiduciaries,40 

to “make appointive and other orders that 

will encourage the development of the ward’s 

maximum self-reliance and independence.”41

GAL appointments under CRS § 15-14-115 

should thus be tailored to the needs of the pro-

tected person. Anecdotally, the range of powers 

articulated in GAL appointment orders may be 

exceedingly broad or not articulated at all, and 

few such appointments state the standard of 

proof applicable to the appointment. Attorneys 

across the state report divergent orders of 

appointment. Some districts allow GALs to sign 

pleadings and testify on behalf of wards and 

regarding their best interests. In other districts, 

GALs assist clients in gathering information and 

understanding and communicating regarding 

their case. Yet other districts permit GALs to 

only advise the client or the court when they 

believe the client is not acting in her or his own 

best interests. 

The standard of proof for GAL appointments 

raises another constitutional issue. Under the 

Probate Code, appointments that strip a ward of 

constitutionally protected rights must be based 

on “clear and convincing” proof.42 This supports 

an interpretation that GAL appointments under 

CRS § 15-14-115 are fiduciary appointments43 

and thus require clear and convincing evidence 

whenever GAL powers impair a ward’s consti-

tutionally protected rights. 

While the applicable standard of proof 

to support a GAL appointment has not been 

litigated in Colorado, a California case held that 

a woman who had a GAL appointed in chambers 

was entitled to due process regarding the 
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appointment, including the right to challenge 

evidence relating to the appointment.44 However, 

that case also held that the GAL appointment 

could be supported by a preponderance of 

the evidence. 

Are GALs Fiduciaries?
Two cases specifically assumed that GALs 

are fiduciaries, In re the Interest of M.M.45 and 

Sorensen.46 Other cases have similarly held 

that “a court-appointed guardian ad litem 

is such a fiduciary . . . .”47; “the GAL acts as a 

special fiduciary”48; and a “guardian ad litem 

is a fiduciary that must act in the minor’s best 

interest.”49  

While case law clearly supports a con-

clusion that GALs are fiduciaries, many have 

questioned the continued viability of this duty, 

and a recently proposed amendment to CRCP 

17(c) specifically added language to the rule 

to unequivocally ensure no fiduciary duty to 

the ward.50  

Under CRS title 15, neither guardians nor 

conservators may be appointed if they have 

a conflict of interest, and they must serve 

with an undiluted loyalty to their ward.51 The 

consequences for violating this fiduciary duty 

can be harsh; in one recent case, a conservator 

who didn’t notify the court of a conflict of interest 

was convicted of civil theft and ordered to pay 

fees, costs, and treble damages.52

A Note on Diminished Capacity
Domestic relations cases often involve clients 

with diminished capacity, so attorneys in this 

field must be aware of signs that a client is 

impacted by a cognitive impairment. While 

some clients may exhibit obvious impairment, 

others may engage in inconsistent behavior 

that makes impairment difficult to assess. 

For example, some people are cogent in the 

morning but gradually “sundown” as the day 

progresses. Substance abuse and addiction 

frequently compromise the ability to func-

tion. Some clients may have a post-traumatic 

stress disorder caused by abusive behavior and 

generally function fine until a spousal conflict 

triggers a trauma response. Others experience 

debilitating depressive episodes triggered 

by loss and conflict that can all to easily be 

mistaken for intransigence, malingering, or 

procrastination.  Depending on the nature 

of the issue, clients with diminished capacity 

may give conflicting orders, forget what they 

have been told (or what they have said), or be 

otherwise unable to effectively assist in the 

resolution or prosecution of their case. To 

facilitate representation in these challenging 

circumstances, attorneys should develop a 

working knowledge of the GAL appointment 

process and the GAL role.   

Conclusion
The GAL role has a long history marked by the 

cobbling together of multiple duties to protect 

first children, then legal incompetents such 

as minors and women, and recently those 

who are legally competent in some areas but 

suffer from diminished capacities in others. 

Though the scope of the role remains hazy, GAL 

appointments frequently impair a client’s rights 

to autonomy and thus must be undertaken 

with care and respect. Part 2 will address the 

practicalities of working with clients who may 

need a GAL appointment.  
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NOTES

1. In Colorado, GAL appointments in juvenile 
and adult cases differ because appointments in 
juvenile cases are governed by statute, which 
has codified and, to some extent, modified the 
common law. See CRS § 19-3-203. 
2. In re Marriage of Sorensen, 166 P.3d 254 
(Colo.App. 2007).
3. See Hoyt, “The Guardian Ad Litem,” Cornell 
Law School Historical Theses and Dissertations 
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Collection Paper 382 at 1–8 (1896). 
4. Id. at 14–15.
5. Mills v. Angela, 1 Colo. 334, 335 (1871).
6. In re Marriage of J.M.H. and Rouse, 143 P.3d 
1116, 1118 (Colo.App. 2006).
7. Hoyt, supra note 3 at 9–10.
8. Id. at 10–12.
9. Id. at 12. See also Harkness, “‘Whenever 
Justice Requires’: Examining the Elusive Role of 
Guardian ad Litem for Adults with a Diminished 
Capacity,” 8:2 Marquette Elder’s Advisor at 7 
(2006) (“Unfortunately, as integral as [the use 
of GALs] would appear to be on a theoretical 
basis, in practice, the concept has remained 
elusive and ill-defined.”).
10. See, e.g., Williams v. Hankins, 258 P. 1114 
(Colo. 1927). In some countries women remain 
legally incompetent. See, e.g., Human Rights 
Watch, World Report 2013: Saudi Arabia, 
https://www.hrw.org/world-report/2013/
country-chapters/saudi-arabia?msclkid=6cc145
a4c7ed11eca4c9475d44fb86d6#. 
11. The term “allegedly incapacitated person” 
has generally been replaced in probate by the 
term “protected person.” 
12. Hoyt, supra note 3 at 2. See also Federle and 

Gadomski, “The Curious Case of the Guardian 
ad Litem,” 36:3 Univ. of Dayton L. Rev. 337, 345 
(2011).
13. A Westlaw search shows 205 hits for the 
words “guardian ad litem” in the Colorado 
statutes and court rules.
14. CRS § 15-14-115.
15. CJD 04-05 at 6. The directive suggests that 
a GAL appointment for an incompetent person 
“may” happen, compared with the statute and 
the rule that require appointment if the court 
deems a party in need of protection. Many 
cases state that such appointment is the court’s 
duty whenever an incompetent party appears 
before it. See,  e.g., State ex rel. Perman v. Dist. 
Court of Thirteenth Judicial Dist., 690 P.2d 419 
(Mont. 1984) (district court has affirmative 
duty to assure that AIP’s rights are protected); 
Roybal v. Morris, 669 P.2d 1100 (N.M.Ct.
App. 1983) (court has a duty to inquire when 
circumstances suggest a party is incompetent 
and to appoint a GAL if needed); Mondelli 
v. Berkeley Heights Nursing and Rehab. Ctr., 
1 F.4th 145, 149 (3d Cir. 2021) (court’s duty 
to appoint a GAL is mandatory, and it must 
investigate when there is “verifiable evidence of 
incompetence.”).

16. Many situations may lead a court to ponder 
a GAL appointment, and most involve an 
impairment of a client’s ability to communicate, 
reason, or function. 
17. Previously, the domestic relations statutes 
provided for a child GAL. That role was 
eliminated in 2005, and protections for children 
have developed through appointments of child 
and family investigators, parental responsibility 
evaluators, and child legal representatives.
18. CJD 04-05 at 2, 10–12. The directive 
purportedly limits all GAL appointments to 
licensed attorneys, which limitation was never 
required at common law (e.g., a GAL “shall 
obtain 10 hours of continuing legal education” 
to “enhance the attorney’s knowledge of the 
issues,” id. at 10). If the CJD 04-05 guidelines 
apply to state-rate appointments for indigents, 
the limitation might be seen as administrative 
in nature. However, because CJDs cannot 
modify either statutory or common law as their 
authority extends only to “matters of court 
administration,” Hodges v. People, 158 P.3d 922, 
926 (Colo. 2007), this limitation may need to be 
revisited where a GAL’s duties do not require a 
clear need for legal training.
19. Sorensen, 166 P.3d at 258.
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20. The record does not state the authority 
under which the motion was filed, but per 
discussions between the attorney in the case 
(who is since deceased) and the author, the 
original motion for appointment of a GAL cited 
neither CRCP Rule 17(c) nor CRS § 15-14-115. 
The appellate court referenced Rule 17(c) in its 
analysis.
21. Sorensen, 166 P.3d at 256.
22. Id. at 259.
23. In re the Interest of M.M., 726 P.2d 1108, 1120 
(Colo. 1986).
24. Id. at 257 (citing Johnson v. Lambotte, 363 
P.2d 165 (1961)).
25. Harkness, supra note 9 at 8.
26. The statutory definition of a guardian is 
“an individual at least twenty-one years of age, 
resident or non-resident, who has qualified as 
a guardian of a minor or incapacitated person 
pursuant to appointment by a parent or by the 
court. The term includes a limited, emergency, 
and temporary substitute guardian but not a 
guardian ad litem.” CRS § 15-14-102. Guardians 
are fiduciaries appointed to make decisions 
regarding the “support, care, education, health, 
and welfare” of a ward. CRS § 15-14-314(1). 
27. CRS § 15-14-115 requires a court to make 
findings and specify the GAL’s duties; it is 
thus reasonable to assume that the same 
requirements would apply to appointments 
under CRCP Rule 17(c).
28. See, e.g., Estate of Milstein v. Ayers, 955 P.2d 
78 (Colo.App. 1998).
29. Hoyt, supra note 3 at 13, noted that the law 
primarily “looked at Guardianship and paternal 
power merely as profitable rights, and it only 
sanctioned such rights when they could be 
made profitable.”  
30. People in the Interest of T.M.S., 2019 COA 
136.
31. JDF 742 was first published in 2009 and was 
revised most recently in 2018.
32. Sorensen, 166 P.3d at 257–58 (emphasis 
added).
33. Milstein, 955 P.2d at 83 (emphasis added). 
Milstein cited two other cases for the finding 
that a GAL makes decisions for a protected 
person: Dep’t of Insts. v. Carothers, 821 P.2d 891 
(Colo.App. 1991), aff’d on other grounds, 845 
P.2d 1179 (Colo.1993); and M.M., 726 P.2d 1108.
34. AT&T Mobility, LLC v. Yeager, 143 F.Supp.3d 
1042, 1052 (E.D.Cal. 2015).
35. In Planned Parenthood v. Casey, 505 
U.S. 833, 860 (1992), the US Supreme Court 
commented on the holding in Roe v. Wade, 
410 U.S. 113 (1973), regarding a person’s right 
to personal autonomy, especially regarding 
the right to determine whether to carry a 
pregnancy to term, stating: “[I]f Roe is seen 
as stating a rule of personal autonomy . . . 
[then the Supreme Court’s] post-Roe decisions 
accord with Roe’s view that a State’s interest in 
the protection of life falls short of justifying any 
plenary override of individual liberty claims” 
. . . “[N]o erosion of principle going to liberty 
or personal autonomy has left Roe’s central 
holding a doctrinal remnant.”
36. Nor is it discussed in M.M., the precursor 

case cited in Sorensen.
37. Milstein, 955 P.2d at 81. 
38. Sabrosky v. Denver Dep’t of Soc. Servs., 781 
P.2d 106 (Colo.App. 1989).
39. Harkness, supra note 9 at 10.
40. There has been some debate among 
probate practitioners about whether GALs are, 
in fact, subject to a fiduciary duty. Historically, 
they have always owed a fiduciary duty toward 
their wards, and virtually all case law, including 
both Sorensen and M.M., specifically notes that 
they are fiduciaries.
41. CRS § 15-14-311(2).
42. Sabrosky, 781 P.2d 106. See also CRS § 
15-14-311 (guardian appointments) and CRS 
§ 15-14-401 (conservator appointments). 
There is an interesting carve out to this proof 
requirement in § 401 regarding appointments 
of some conservators, which is not covered in 
this article.
43. Though it must be noted that CRS § 
15-10-201 specifically excludes GALs from the 
definition of guardian.
44. In re Sara D., 104 Cal.Rptr.2d 909, 913, and 
911 (Cal.App. 2001).
45. M.M., 726 P.2d at 1117 (referring to “[a] 
guardian ad litem or other like fiduciary 
representing the minor” (emphasis added)).
46. Sorensen, 166 P.3d at 258 (“whether [wife] 
needed a guardian ad litem to act as her 
fiduciary” (emphasis added)).
47. Garrick v. Weaver, 888 F.2d 687, 693 (10th 
Cir. 1989).
48. Milstein, 955 P.2d at 83. 
49. Wideman v. Colo., 09-CV-00095-CMA-KMT, 
2009 WL 5947142 at 10 (D.Colo. Sept. 10, 
2009), report and recommendation adopted, 
09-CV-00095-CMA-KMT, 2010 WL 749836 
(D.Colo. Feb. 24, 2010), aff’d and remanded, 
409 Fed. Appx. 184 (10th Cir. 2010).   
50. The proposed rule change was suggested 
by a joint family law and probate committee in 
2019 but was rejected by the Supreme Court 
rules committee.
51. This is a fundamental statutory and case law 
proposition. See, e.g., CRS § 15-1-103 (defining 
“fiduciary” to include “a trustee under any trust, 
expressed, implied, resulting, or constructive, 
executor, administrator, personal representative, 
guardian, conservator . . . or any other person 
acting in a fiduciary capacity for any person, 
trust, or estate.” (emphasis added)); CRS § 
15-14-207(1) (providing that a guardian “shall 
act at all times in the ward’s best interest”) and 
-314 (a guardian “at all times, shall . . . exercise 
reasonable care, diligence, and prudence”); and 
-418(1) (a conservator “is a fiduciary and shall 
observe the standards of care applicable to 
a trustee”). See also Estate of Keenan v. Colo. 
State Bank and Trust, 252 P.3d 539, 543 (Colo.
App. 2011) (noting “no principled difference 
between a guardian and a conservator” and 
stating that at common law “a guardian does 
owe his ward the duty of undivided loyalty.”).
52. Black v. Black, 2018 COA 7, ¶ 128.

LAWYERS' 
ANNOUNCEMENTS

 ■ New partner?

 ■ New hire?

 ■ New name?

 ■ New office?

 ■ New career?

 ■ New honor?

Tell the legal community your 
“news” in a Lawyers’ Announcement.

Email mhigham@cobar.org or 
download our media kit at 
www.cobar.org/advertising.



FEATURE  |  LABOR AND EMPLOYMENT LAW

38    |     C O L OR A D O  L AW Y E R     |     J U LY  2 0 2 2

OSHA is 
Knocking 

How to Prepare and Respond 

BY  BR I T TA N Y  B A R R I E N T O S  A N D  BRYA N  R O S E 



J U LY  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      39

Occupational Safety and Health Administration inspections 
and enforcement action are on the rise. This article discusses 

how to prepare for and respond to these actions.

T
he Occupational Safety and Health Administration (OSHA or agency) has broad, 

widely applicable requirements that affect most employers. To successfully 

represent employer clients, attorneys must know which standards apply to 

the particular workplace, what potential outcomes to anticipate, and how 

to respond when OSHA inspectors arrive. This article offers tips on preparing for and 

responding to OSHA’s regulatory actions.

The Basic Requirements
In general, OSHA requires employers to provide a safe and healthful work environment 

for employees. This two-part mandate requires employer compliance with 

 ■ applicable OSHA standards; and  

 ■ OSHA’s General Duty Clause, by providing a workplace free from recognized hazards 

causing or likely to cause death or serious physical harm.1 

Before the pandemic, many employers did not realize they were subject to OSHA’s 

requirements, but OSHA entered the spotlight when it became the lead federal agency 

in drafting COVID-19 regulations. Since then, OSHA’s budget has continued to increase, 

allowing for more inspections and enforcement actions as the country weaves in and out 

of COVID-19 restrictions. 

OSHA’s Role 
Congress created OSHA, which is part of the US Department of Labor (DOL), when it 

enacted the Occupational Safety and Health Act of 1970 (OSH Act). The OSH Act aims to 

ensure safe and healthful working conditions through its standards, and it applies to most 

private sector employers and some public sector employers in the 50 states and certain 

territories and jurisdictions under federal authority.2 The OSH Act can be administered in 

two ways: (1) a state can develop its own workplace safety requirements that are at least 

as effective as the OSH Act and obtain OSHA approval to implement the state plan (state 

plan states), or (2) federal OSHA can administer the OSH Act in states without state plans. 

Currently, OSHA has jurisdiction over private employers in 29 states, including Colorado.3

OSHA enforces the OSH Act and provides training, outreach, education, and assistance. 

Its inspection and enforcement authority has declined over the last 30 years, and during 

the height of the pandemic in 2020, OSHA inspections and enforcement actions reached 

an all-time low, decreasing by more than 50% from 1990.4 However, OSHA activity is now 

trending up, in part because employee safety was an early priority of the Biden Administra-

tion, as evidenced by its Executive Order on Protecting Worker Health and Safety5 issued 

on the administration’s first day. Since then, OSHA’s funding has increased by 12% in FY 

2021 and another 4% in FY 2022. The agency is increasing its inspections and enforcement 

actions across industries while churning out significant new proposed rules and emphasis 
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programs. With OSHA’s increased activity, 

employers must focus on compliance with 

workplace standards, preparing for inspections, 

and anticipating other OSHA actions.

Workplace Standards 
All employers must promote workplace safety. 

This includes familiarizing employees with 

general standards, such as emergency action 

procedures, and ensuring compliance with 

more complicated processes, such as OSHA’s 

extensive Process Safety Management (PSM)6 

requirements. Whatever the workplace sit-

uation, the first step toward complying with 

regulations and having successful inspections 

is for employers to understand their underlying 

obligations. This is often more complicated than 

anticipated. The repeat offender issues below are 

commonly the root causes of noncompliance 

with safety standards, but good management 

practices can stave off adverse consequences.

Turnover 
Currently, employee turnover is a significant 

issue for employers nationwide, with the last 

two years (and counting) dubbed the Great 

Resignation. This can impact health and safety 

compliance if new employees are not prop-

erly trained. Consequently, as employees are 

hired, employers should provide new hire 

training that includes general safety training 

and industry-specific and equipment-specific 

training. Training should also be tailored to the 

specific position. For example, some positions 

may benefit from training on handling agency 

inspections, timely retrieval of documents, and 

agency communication protocols. Depending 

on the nature of the position, both classroom 

and on-the-job training may be needed. 

Document Management 
Many OSHA requirements have associated re-

cordkeeping obligations, including maintaining 

records and timely producing documents. For 

example, OSHA’s Recording and Reporting Stan-

dard requires many employers to maintain and 

update injury and illness logs, and to produce 

such records within four business hours of an 

authorized government representative’s request.7 

Employers should make sure employees under-

stand recordkeeping requirements. Records 

should be promptly updated and maintained 

in a format and location that allows them to be 

timely provided upon request.

Similar (but not Duplicative) 
Regulatory Requirements 
Regulatory agencies often have similar require-

ments for many safety-related obligations. 

For example, OSHA’s PSM standard aligns in 

many respects with the US Environmental 

Protection Agency’s Risk Management Program 

(RMP)8 provisions. If applicable, workplaces 

must comply with both regulatory regimes, but 

documents evidencing compliance with the RMP 

are not required to be turned over during a PSM 

inspection, nor would they necessarily indicate 

PSM compliance. Similarly, employers often 

conflate workers’ compensation requirements 

with OSHA-required recordkeeping and report-

ing obligations, which can result in compliance 

gaps. On the other hand, regulatory agencies 

often work together, and if OSHA identifies a 

possible violation of another regulatory regime, 

it may coordinate with other agencies to scru-

tinize additional areas. Therefore, it is critical 

that employers understand OSHA-specific 

requirements. 

Inspections
Inspections can be conducted for a variety of 

reasons. They can be routine, conducted as part 

of an initiative, or responsive to an injury, illness, 

or whistleblower. During the pandemic, OSHA 

typically announced its inspections in advance, 

giving employers a heads up and time to prepare. 

However, with the recent easing of COVID 

restrictions nationwide, OSHA has returned to 

impromptu, unannounced inspections. In light 

of this, the best way to ensure smooth inspections 

is to stay on top of employee training. 

Employers in highly regulated industries 

routinely have governmental inspectors in their 

facilities, so their employees are likely familiar 

with inspection processes. Other employers 

may lack significant experience with regulatory 

inspections, which underscores the importance 

of training and preparation. In any event, all 

employers should understand the following 

unique features of OSHA inspections.  

Procedures 
Employers have specific rights and responsi-

bilities under OSHA. To safeguard these rights 

while remaining in compliance, employees 

must know how to effectively manage an OSHA 

inspection. This includes more obvious details 

such as asking inspectors for their credentials 

and about the scope of their inspection, having 

an employee accompany each inspector around 

the premises, using the most direct route to 
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areas of interest, and protecting confidential 

commercial information. Multiple employees 

at the premises should have the necessary 

experience and training to facilitate efficient 

inspections, especially as workplaces continue 

to implement hybrid workplaces and grapple 

with worker shortages. Employers should walk 

their teams through the entire inspection pro-

cess, from opening conference to closure (or 

issuance of a citation), so that the process runs 

as smoothly as possible. 

Safety Violations 
Assuming potential safety violations are identi-

fied during an inspection (spoiler alert: OSHA 

will find violations), employers should be 

prepared to move quickly. Items identified 

during the inspection should be abated during 

the inspection if possible. If abatement is com-

pleted by the conclusion of the inspection, 

the employer should inform OSHA during the 

closing conference. If items cannot be abated 

immediately, corrective action should be taken 

as quickly as possible, with OSHA kept informed 

about the progress. 

Records Requests 
Employers should request that OSHA document 

requests be made in writing. This minimizes 

the likelihood of miscommunication between 

employers and the agency, and provides a 

structure for employers to ensure that all requests 

are responded to in a timely manner. Counsel 

should be involved at this phase to assist with 

scoping requests, drafting responses, and un-

derstanding potential objections. 

Post-Inspection Management 
By statute, OSHA is required to issue citations 

within six months of a violation.9 If OSHA issues a 

citation, it will include the applicable regulations 

OSHA believes were violated, the abatement 

required to correct the violation, the deadline 

for abating the violation, and, in many cases, 

a penalty. Employers have 15 work days to 

determine whether to (1) allow the citation to 

become final, by paying the penalty and abating 

the violations in the timeframes provided in the 

citation; (2) ask questions or respond to OSHA 

via an informal conference; or (3) contest the 

notice.10 If the employer contests the citation, 

the matter will be transferred to the DOL’s 

Solicitor’s Office to prepare for a hearing in 

front of the Occupational Safety Commission.

Safety Experts 
Employers should consider working with safety 

counsel, lawyers who specifically assist with 

safety matters and routinely work with OSHA. 

Safety counsel should be consulted immediately 
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upon receipt of a citation to allow time to 

evaluate options and determine actions that 

make the most sense within OSHA’s incredibly 

short timelines. In particular, the time allowed 

for working with the OSHA area office offers 

a valuable opportunity for safety counsel to 

assess the citations and potential repercussions, 

including working through items such as cita-

tion reclassification and abatement timelines, 

before the DOL Solicitor’s Office gets involved. 

Employers should avoid the temptation pay 

a small penalty without considering the full 

impact of an OSHA citation.

Citation Consequences 
The consequences of an OSHA citation may 

not be immediately obvious to employers. 

One primary concern is the citation’s effect 

on future contracts. For example, many bid 

documents inquire about the number and 

type of violations a company has incurred 

over a certain time period, such as whether 

the company had more than one serious, 

willful, or repeated citation within the last 

two years. The answer to this question can 

impact the likelihood of the bid’s success. 

Relatedly, citations are public records; anyone 

can easily access a summary of a company’s 

OSHA compliance history and obtain more 

detailed information through a Freedom of 

Information Act request. Other less obvious 

impacts include OSHA’s increasing penalties 

for repeated or willful violations and impacts 

on pending or future litigation. 

Press 
Although OSHA’s policy on whether and when 

it will issue a press release has varied over the 

last decade, employers should prepare for 

the possibility that OSHA will issue a press 

release when it issues a citation, prompting 

questions from customers, employees, boards 

of directors, shareholders, the media, and other 

sources. Employers may want to engage their 

internal communications team or an external 

communications firm to manage the response 

to a press release or other inquiries.

Anticipate OSHA’s Knock
Attorneys who routinely deal with regulatory 

inspections and administrative actions may 

assume that all agencies work the same. But 
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OSHA is unique, and attorneys and clients 

should take specific steps to prepare for its 

knock, before OSHA arrives at the door.

Focus on Experience and Training 
Experienced safety counsel and safety teams 

can make a big difference in addressing OSHA’s 

impromptu actions, rigid deadlines, and 

potential impacts. Safety personnel should be 

experienced in agency oversight and working 

with regulators and understand when and how 

to escalate issues to appropriate management 

staff. Further, all safety managers must be 

trained on how to participate in employee and 

management interviews with OSHA and how to 

respond to issues such as document requests, 

where safeguarding confidential commercial 

information is a priority. Even experienced 

safety teams can benefit from ongoing training 

on these items. 

Understand National 
and Regional Initiatives 
OSHA routinely creates priorities and engages in 

programs with national and regional emphasis. 

Region 8 includes Colorado, Montana, North 

Dakota, South Dakota, Utah, and Wyoming. 

Region 8 currently has local and/or regional 

emphasis programs in place for the facilities 

involved in aircraft support and maintenance, 

scrap and recycling, asbestos abatement, wood 

manufacturing and processing, workplaces 

with potentially high levels of noise exposure, 

automotive services, beverage manufacturing, 

grain handling facilities, roadway work zone 

activities, the oil and gas industry, workplace 

violence hazards at residential intellectual and 

developmental disability facilities, fall hazards 

within the construction industry, and silica in 

cut stone and slab handling.11 Employers with 

these operations should familiarize themselves 

with applicable OSHA program materials to 

understand how and whether OSHA plans 

to select sites for inspection, the applicable 

inspection procedures, and items inspections 

may focus on.

Track New Regulations 
OSHA has a number of rulemakings in the 

pipeline that may significantly impact thou-
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sands of workplaces, so employers must stay 

on top of new developments. For example, 

OSHA is currently in the process of developing 

its first heat standard to protect employees 

from heat-related hazards.12 This is expected 

to be a broadly applicable standard that will 

require additional planning and preparedness 

related to heat exposure. OSHA also has an-

nounced dozens of other proposals expected 

to be promulgated over the next few years, 

including updates to the Hazard Communi-

cation Standard, infectious disease standard, 

and construction standards.13 Employers 

should choose their level of involvement in 

the rulemaking process according to their 

needs. Some workplaces can benefit from 

participating in public comment periods and 

submitting recommendations for improving 

a rule before it becomes effective. For other 

workplaces, remaining aware of new and 

prospective rules is sufficient and allows 

prompt compliance. In either event, having 

someone on the team who is up-to-date on 

the status of OSHA regulations enhances 

planning for future compliance obligations. 

Plan Proactively 
Employers can effectively plan for OSHA 

inspections by conducting internal inspections 

and audits of workplace safety standards. 

These can be performed by internal safety 

personnel, a safety consultant or lawyer, or, 

for some entities, in consultation with OSHA 

through its on-site consultation program. In 

any case, safety counsel should be consulted to 

determine if the inspection can be conducted in 

a way to provide it with attorney work product 

protections. Safety counsel can also help with 

other considerations, such as post-audit actions 

that would allow the employer to avail itself 

of safe harbor provisions in a subsequent 

inspection.

Conclusion
With OSHA’s increased funding and its renewed 

emphasis on worker safety, now is the time to 

get ready for its inspectors to come knocking. 

Attorneys and their employer clients can 

effectively prepare by following the suggestions 

above.   
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E
ntities with eminent domain power must satisfy four preconditions before 

initiating a condemnation action: (1) the condemnor must have authority 

to condemn the property for the stated purpose; (2) the  acquisition must be 

for a public use or purpose; (3) the property must be necessary for the stated 

purpose; and (4) the parties must have failed to agree on the compensation amount.1 

This article compares the closely related public use or purpose and necessity elements 

in the context of acquiring private property for public projects. 

What is a Public Use or Purpose? 
“Public use” and “public purpose” are sometimes used interchangeably in eminent 

domain law. The term “public use” comes from the state constitution and is incorporated 

into eminent domain statutes. Colorado case law adopted the “public purpose” test to 

determine whether a taking is for a “public use.” This article uses these terms accordingly: 

“public use” when referencing, for example, the state constitution; and “public purpose” 

when referencing, for example, cases discussing the public purpose test.

The right to take private property for a public use is derived from Colo. Const. art. II, § 

15, which provides in relevant part: “whenever an attempt is made to take private property 

for a use alleged to be public, the question whether the contemplated use be really public 

shall be a judicial question, and determined as such without regard to any legislative 

assertion that the use is public.”2 Thus, the court must decide whether a contemplated 

use is a public use.3 In most cases, condemnors must prove by a preponderance of the 

evidence that a particular use is public.4 However, the burden of proof is greater in the 

urban renewal context, where the condemnor must prove by clear and convincing evidence 

that the use is public.5 Unlike the determination of necessity, the court does not defer to 

the condemnor’s determination that a use is public.6

The Public Purpose Test
There is no precise definition of “public use,”7 which has been characterized as “inherently 

amorphous” and “flexible.”8 Courts may consider several factors, including (1) the country’s 

physical conditions, (2) the community’s needs, (3) the character of the benefit the project 

may confer upon a locality, and (4) the needs for such improvement in the development 

of the state’s resources.9 These factors have been described as “guidelines” to assist a 

court in assessing whether a taking is essentially for a public benefit, but these factors 

are not exhaustive or exclusive.10 Thus, courts must determine whether a contemplated 

use is a public use on a case-by-case basis. This opens the door to challenges in many 

condemnation cases.

“Public use” means that the taking serves a public purpose or benefit but doesn’t 

necessarily mean the public must use the property being taken.11 In Colorado, courts 

This article discusses the public use or purpose and necessity 
elements in eminent domain proceedings. It also covers 

the related issue of pretextual takings.
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apply the public purpose test12 to determine 

whether the project’s overall objective confers 

a public benefit.13 If a project is essentially for a 

public benefit and advantage, a court will find 

a public use.14 “Essentially for a public benefit 

and advantage” means that the “fundamental 

and intrinsic nature of the taking must be for 

public benefit.”15 Private parties may benefit 

(even significantly) from the project or prop-

erty acquisition, so long as the purpose and 

benefit are essentially public.16 Conversely, if 

the primary purpose of the condemnation is 

to advance private interests, the existence of 

an incidental public benefit does not prevent 

a court from finding it does not meet the public 

purpose test.17

Applying the Public Purpose Test
Colorado courts have liberally construed public 

use or purpose. In an early case, a landowner 

argued that a railroad company’s condemnation 

for construction of dust levees parallel to its 

tracks was not a public use.18 The Colorado 

Supreme Court rejected that argument, finding 

that the railroad served the public and the dust 

levees benefited the railroad, thus serving a 

public purpose.19 In another case involving 

the Public Service Company of Colorado, 

landowners argued that an easement con-

demnation for construction of a power line to 

exclusively serve the Adolph Coors Company 

was not a public use.20 The Colorado Supreme 

Court recognized the “difficulty of formulating 

a definition of public use which is applicable to 

the myriad of circumstances which can arise 

in an eminent domain case.”21 It determined 

that the public had the right to use the power 

transmitted by the line on equal terms with 

Coors and accordingly held the use was public.

Only a handful of Colorado appellate courts 

have determined that the use contemplated 

by the condemning authority lacked a public 

purpose. In the first, Denver West Metropolitan 

District v. Geudner, the Denver West Metro-

politan District (DWMD) sought to condemn 

property to relocate a drainage ditch.22 DWMD’s 

entire board of directors comprised members 

of the same family that owned a company with 

commercial property under contract to sell to 

a third party. As a condition of the sale, the 

purchaser required relocation of the ditch so it 

did not traverse the sale property. DWMD hired 

an engineering firm to study alternative routes 

for the ditch, and it proposed three routes, but 

all crossed the property. DWMD rejected the 

proposed routes and directed the engineering 

firm to find a route that did not cross the sale 

property. A fourth proposed alternative would 

cross another landowner’s property, and DWMD 

pursued condemnation of that property for the 

route. Under those facts, a Court of Appeals 

division found that the public purpose was only 

incidental to the condemnation’s overriding 

private purpose, which was to “conclud[e] a 

commercial transaction” that would “advance 

the private interests of the District’s officers.”23 
In the second case, Silver Dollar Metropolitan 

District v. Goltra, the Silver Dollar Metropolitan 

District (SDMD) sought to acquire property 

in fee to construct, operate, and maintain a 

roadway and tunnels.24 The tunnel project was 

one of five possible alternative routes under 

evaluation by federal and state agencies at that 

time, and no preferred alternative had been 

selected. Nevertheless, SDMD contended it 

needed the property to conduct core drill-

ing and obtain geotechnical information to 

complete the design of the tunnel portals and 

other structures. The trial court dismissed the 

petition, finding no public use for the property 

and that SDMD would be acting in bad faith 

by proceeding with the condemnation at that 

time. A Court of Appeals division affirmed, 

concluding that “whether there would ever be a 

project for which the property could be lawfully 

condemned” was germane to the determination 

of public purpose.25 Thus, the condemnation 

was premature—the tunnel project would 

have to be selected as a preferred alternative 

before SDMD could even submit for permits 

necessary to build it. Were another alternative 

selected, SDMD would have taken property 

outside the project’s scope that would never 

be put to a public use. 

A third case involved a county that attempted 

to condemn property for access to a private 

cemetery.26 In Board of County Commissioners v. 

Kobobel, a Court of Appeals division considered 

several factors, including that the general public 

had no right to visit the private cemetery, so 

access was not available to the public on equal 

terms. The county argued that potential future 

road users existed, but the Court reiterated the 

Silver Dollar Metropolitan District rule that “a 

public benefit that may never be initiated is 

premature.”27 It concluded that the purpose 

was to benefit private parties—“a few select 

members of the public” who would gain access 

to a private cemetery—and did not constitute 

a public purpose.28 

Most recently, in Carousel Farms Metro-

politan District v. Woodcrest Homes, Inc., the 

Colorado Supreme Court revisited the public 
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use question in the context of a metropolitan 

district’s condemnation of private property 

for a public road and utility project.29 There, 

Woodcrest Homes owned a strip of land (Parcel 

C) that divided two larger parcels owned by 

Century Communities, a developer. Parcel C 

was encumbered by easements and contained 

utilities. As part of a development agreement 

between Century Communities and the Town 

of Parker, the Town agreed to annex the de-

velopment and approve the plat if Century 

Communities owned all three parcels. It was 

undisputed that Woodcrest Homes and Century 

Communities both planned to use Parcel C 

for roads and utilities when they undertook 

development. 

Century Communities formed Carousel 

Farms Metropolitan District (CFMD), whose 

board of directors comprised Century Commu-

nities’ employees and officers. The Town and 

Century Communities amended their develop-

ment agreement so that CFMD’s ownership of 

Parcel C fulfilled the prerequisite for annexation 

and plat approval. Century Communities could 

not acquire Parcel C voluntarily, so CFMD 

proceeded with condemnation.

At the immediate possession hearing, 

Woodcrest Homes argued that the taking was 

primarily for a private purpose, because CFMD’s 

board consisted of individuals related to the 

underlying developer, and the Town required 

Century Communities to acquire Parcel C before 

it would issue the development approvals. Thus, 

Woodcrest Homes argued, the first benefit 

fulfilled a private contractual obligation between 

CFMD and the Town, and the entire taking did 

not “pass constitutional muster.”30  

The trial court found the use was essen-

tially public, but a Court of Appeals division 

reversed.31 The Colorado Supreme Court focused 

its analysis on the intended uses of Parcel C—for 

public rights of way, storm drainage, and sewer 

improvements—and found that those functions 

essentially benefited the public. It stated that “[a] 

taking may have some antecedent benefit that 

isn’t public, so long as the essential benefit is 

ultimately public,”32 and noted that “[p]ermitting 

some private benefit by public taking may strike 

some as unusual. But Colorado is no stranger to 

this method of encouraging development.”33 The 

Court observed that “[o]ur takings cases have 

sown confusion as to the appropriate standard to 

review a trial court’s public use determination.”34 

It then established that takings cases present 

mixed issues of law and fact, and a trial court’s 

public use determination is reviewed de novo, 

overruling any cases holding otherwise.35 It 

reversed the Court of Appeals. 

The Court thus reaffirmed the public purpose 

test established in 1906,36 recognizing that an 

antecedent or incidental private benefit does 

not defeat a public use determination. However, 

the Court left the door open for an argument 

that when a taking doesn’t benefit the public for 

a significant amount of time after the taking, it 

doesn’t “essentially benefit the public.”37

The Necessity Factor
The necessity precondition addresses whether 

the property or property interest being con-

demned is necessary for the stated public 

purpose. It is well-settled law that, in the absence 

of fraud or bad faith, a public agency’s determi-

nation as to the need, necessity, and location of 

public improvements “is final and conclusive and 

will not be disturbed by the courts.”38 Therefore, 

generally, courts cannot question whether a 

particular project is feasible or practicable, or 

whether it will be a financial success.39 

A challenge to necessity cannot be raised by 

simply denying the allegation that the taking is 

necessary or by conclusory allegations of fraud 

and bad faith; a party must plead specific facts 

that, if true, would amount to fraud or bad 

faith.40 Condemnees often allege bad faith 

where metropolitan districts’ boards consist 

of a developer’s employees and officers who 

will benefit from the acquisition. But this fact 

alone is not dispositive; in Carousel Farms, 

the Colorado Supreme Court made clear that 

“developer employees frequently comprise the 

sole managers of special districts in their early 

stages,” and rejected the landowner’s allegation 

of bad faith.41 Accordingly, practitioners should 

carefully plead bad faith.  

Pretextual Takings
Until recently, the issue of pretextual takings 

was not well established in Colorado case 

law. A taking is pretextual where its purpose 
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seems public, but it is actually motivated by 

bad faith.42 For example, this may occur where 

an entity pursues a project for open space but 

has ulterior motives for the taking. Whether a 

taking is pretextual or truly for a public purpose 

is fact driven.

This issue arose recently in Lafayette v. Erie 

Urban Renewal Authority. There, the City of 

Lafayette, a home rule city, sought to condemn 

22 acres of property from the Town of Erie, a 

statutory town, for a community buffer and open 

space.43 The facts are peppered with intergov-

ernmental agreements, annexations, property 

acquisitions, and urban renewal plans, which 

ultimately led to Erie owning approximately 45 

acres known as Nine Mile Corner—vacant land 

ripe for development. Erie began to develop the 

site by hiring a developer, identifying potential 

tenants, and signing a development agreement. 

King Soopers was identified as a potential 

tenant because it had an existing store nearby 

in Lafayette but had developed a larger store 

prototype and was looking to move. Lafayette 

offered King Soopers a potential development 

site in Lafayette not far from the Nine Mile 

Corner site and in the same year adopted an 

ordinance authorizing condemnation of 22 

acres of the Nine Mile Corner site. The trial 

court dismissed the condemnation petition 

for lack of proper public purpose. 

On appeal, Lafayette argued that its city 

council determined the condemnation was 

necessary, so the court had to defer to that de-

termination. Erie argued that Lafayette’s actions 

were in bad faith because it was motivated by 

its desire to keep King Soopers’ tax revenue, 

which constituted about 8% of Lafayette’s sales 

tax revenue, in Lafayette. 

Extensive evidence showed that Lafayette 

officials learned early on of King Soopers’ 

intent to move and pursued multiple avenues 

to persuade King Soopers to stay in Lafayette. 

When those efforts failed, Lafayette proceeded 

with condemnation. The record also revealed 

that Lafayette had begun extensive planning 

for development, including annexing various 

parcels and rezoning, that Lafayette was not 

concerned about having community buffers 

between residential and commercial develop-

ment, and that Lafayette had identified other 

properties as open space priorities over the 

years, but not Nine Mile Corner. The Court 

of Appeals’ decision commingled the public 

purpose determination with the necessity 

analysis, recognizing that public purpose and 

necessity are closely related “and, to some 

extent, interconnected.”44 Accordingly, where 

bad faith is at issue, “courts may look behind 

an entity’s stated condemnation purpose and 

finding of necessity.”45 The Court noted that the 

timing of Lafayette’s interest in condemning 

the property—after Erie’s development plans 

took shape—was instructive on the matter of 

bad faith, as was its unexplained decision to 

take 22 acres with the resulting impact that the 

remaining property could not be developed as 

Erie originally planned. Thus, the trial court 

appropriately reviewed Lafayette’s finding 

of necessity to determine that the taking’s 

ostensible public purpose—for a community 

buffer and open space—was a pretext for the 

ulterior motive of preventing Erie’s development 

plans. The Court of Appeals affirmed.

Conclusion
Public use or purpose and necessity are eminent 

domain prerequisites that are interconnected 

and often blurred. A condemnation must 

essentially serve a public benefit, and the 

decision to condemn property or a property 

interest must not involve fraud or bad faith. 

Without fraud or bad faith, a public agency’s 

determination as to the necessity of particular 

property for a public project is final. But even 

if a condemnation furthers an apparent public 

benefit, it may fail if there is an ulterior motive 

for the taking and a court finds it is pretextual.   
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CBA’s Civil Appeals Clinic is Now Underway
The CBA hosted its third Civil Appeals Clinic 

on May 19 at the Ralph Carr Judicial Center 

in Denver. The monthly clinic provides pro se 

litigants with legal guidance and information 

about the appeals process. The CBA thanks all 

the dedicated attorney volunteers who took 

time out of their busy schedules to review 

cases and assist individuals for this event. To 

learn about future volunteer opportunities 

with the Civil Appeals Clinic, email Joaquín 

Ross Tellechea at jtellechea@cobar.org, or 

visit www.cobar.org/civil-appeals-clinic-

attorney-sign-up-form to sign up. Attorneys 

are invited to shadow volunteers as part of 

the training process. 

MVL Volunteer Spotlight
Nicoal Sperrazza owns her 

own practice focused on 

family law and civil litiga-

tion matters. She currently 

serves as first vice pres-

ident of the Denver Bar 

Association and chairs the 

CBA Litigation Section Council. She is a past 

president of the Asian Pacific American Bar 

Association of Colorado and a 2018 graduate 

of COBALT, the CBA’s leadership training 

program. In her spare time, she enjoys chasing 

after her fiercely independent toddler and is 

a cooking and baking enthusiast.

Why I volunteer through Metro Volunteer 
Lawyers: 
Because MVL makes pro bono work so 

easy! Whether I’m in-between meetings 

and only have one hour to spare or I have 

time to volunteer for a longer block of time, 

MVL can make it happen with virtual and 

in-person options. I can also customize the 

times that I volunteer and start the consults 

at 9:30 a.m. instead of 9:00 a.m., which is 

usually the case for me due to childcare 

drop-off. And of course, it feels good to do 

pro bono work because I know I’m giving 

back to the community and helping address 

significant access to justice issues. Helping 

people troubleshoot their unique issues 

in a meaningful and substantive way is an 

incredible privilege!

Sperrazza.

Colorado Welcomes its Newest Attorneys
The swearing-in ceremony for individuals who passed the February 2022 Colorado Bar exam 

was held on May 23 at Boettcher Concert Hall in Denver. Attendees were sworn in by Colorado 

Supreme Court Chief Justice Brian D. Boatright, who was joined onstage by his fellow Supreme 

Court justices, a number of appellate and district court judges, and other public officials. The 

CBA congratulates our newly admitted Colorado attorneys!

Volunteers assist a pro se litigant at the CBA’s 
Civil Appeals Clinic.
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Barristers Benefit Ball Ends on a High Note
The Colorado and Denver Bar Associations thank everyone who attended the 34th Barristers Benefit Ball fundraiser on May 14 at the Wings 

Over the Rockies Air and Space Museum. This year’s final—and record-breaking—event raised over $200,000 to support the important work of 

Metro Volunteer Lawyers. Stay tuned for new and exciting fundraising opportunities on the horizon!

1   Elizabeth Akalin, Toni-Anne Nuñez, Anthony Pereira, Anne Zogg, Liz Jones, Ivonne Esparza, 
Becky Dumbleton, and Jody Davis.
2  Jan Mikish and wife Kathleen Schoen.
3  Elizabeth Akalin, Jess Ham, Emma Baxter, and Ashley Staab.
4  Patron Sponsors Ken and Barbara Laff (who celebrated the 25th anniversary of their first date 
at this year’s ball).
5  Incoming DBA President Ruchi Kapoor, DBA President Tyrone Glover, and CBA/DBA 
Executive Director Amy Larson.
6  Alexa and Andy Hart.

CONTRIBUTE
Bar News is always looking for pictures
and descriptions of legal events
happening throughout Colorado.
Snapshots taken with a phone camera
work great! To contribute pictures,
simply email them to Susie Klein 
at sklein@cobar.org, and be sure
to select the largest file size when
prompted.

1

2 3

4

5

6
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A Tribute to Pueblo’s 
Last Republican District Attorney

BY  R OBE R T  W.  O GBU R N

I
n the beginning, before there were pros-

ecutors and defense attorneys, God 

interrogated Cain, without advisement 

of Miranda rights, found him guilty of 

murder, and sentenced him to exile in the 

land of Nod, without the benefit of a lengthy 

presentence report from an overworked pro-

bation department. Justice then was swift and 

certain. However, mankind chafed at “swift and 

certain,” and created prosecutors and defense 

lawyers along with manmade laws, all of which 

tended to slow things down a bit. Justice was 

no longer swift or even certain or even sure.

In today’s modern world, we celebrate the 

“Last of Everything.” If you are a movie fan, you 

have probably seen the Last Emperor of China; 

the Last Empress of China; and the Last Samurai 

of Japan—namely, Tom Cruise. Nicholas II was, 

of course, the Last Czar of Russia.

Today, I’d like to pay homage to Pueblo’s 

Last Republican District Attorney—the late 

and great Wesley Charles Ernst Kettelkamp 

Jr., who died on December 13, 2021, at age 97.

Wes was born on July 4, 1924, in Ottawa, 

Illinois, and raised in Lebanon, Illinois. After 

graduating from Westminster College in Fulton, 

Missouri, he served in the US Navy (1945–47) 

as an ensign with service in both the Atlantic 

and Pacific Oceans on destroyers. He graduated 

from the University of Colorado Law School 

in 1950 and was admitted to the Colorado bar 

on October 2, 1950.

Young and ambitious, he ran for 10th Ju-

dicial District Attorney (Crowley, Otero, and 

Pueblo counties) against another young and 

ambitious attorney, Matt Kikel, and won by 57 

votes. Wes, at the young age of 28, was elected 

district attorney on November 4, 1952, took 

office on January 12, 1953, and served until 

January 8, 1957. Wes said he ran in 1952 to 

“get some notoriety, to let people know I was 

in town.” Alas, he lost his Republican base in 

1953 when Crowley and Otero counties were 

stripped from the 10th Judicial District, and in 

a 1956 rematch for DA, he was defeated in his 

reelection bid. Since 1957 there has been only 

one Republican candidate for the Pueblo DA’s 

office. The only way to unseat an incumbent 

DA in Pueblo County is through occasional 

internecine quarrels in local Democratic Party 

primary elections.

After another unsuccessful contest for 

district judge in 1962 and for state represen-

tative in 1964, Wes gave up further attempts at 

political office and became a highly successful 

trial lawyer in Pueblo for many years. After 

leaving the DA’s office, he was active in criminal 

defense work for a number of years, successfully 

defending a district judge charged with bribery; 

two county commissioners charged with theft; 

a chief district court probation officer charged 

with perjury; and a county zoning administrator 

and a civil defense administrator, both charged 

with embezzlement. All were acquitted.

Over the course of his long and distin-

guished career, Wes received many honors. 

Notably, he was inducted into the Colorado 

Trial Lawyers Association and the American 

College of Trial Lawyers in 1976, received the 

Pueblo County Bar Association’s Award for 

Meritorious Service to the Legal Profession 

in 1985, and was named the University of 

Colorado Small Practice Attorney of the Year 

in 1992. In addition, he served on the CU Law 

School Board of Trustees, as a member of the 

Federal Court Selection Commission, and as 

member of the Colorado Public Defender 

Commission. 

Wes was also active in local and state bar 

association activities, serving as president of 

the Pueblo County Bar Association (1967), as 

vice president of the Colorado Bar Association 

(1978), and as a chair of the Colorado Bar 

Foundation Board of Trustees. 

In his spare time, he was also a rancher, rais-

ing cattle at Gardner, and later cashmere goats 

and Tennessee Walkers at Beulah, Colorado. 

On December 13, 1952, Wes married Gretta 

Holder and they had four sons. For the next 

69 years, they traveled the world together, 

ranched together, rode horses together, and 

were seldom, if ever, apart. They lived a storied 

life of enduring love. 

The late, great Wes Kettelkamp in 1987.
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email mhigham@cobar.org for information about display advertising in Colorado Lawyer.

Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 3

March  February 1

April  March 1

May  April 1

June  May 2

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 3

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

 ■ Design services are available for an 

additional fee.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact Melissa Higham 

at mhigham@cobar.org.

Questions?
Contact Melissa Higham at mhigham@cobar.

org.
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Mile High Innovation in Immigration Law,
now in Denver. Meet BAL.
Introducing BAL’s Denver Office. Here, as with all eleven of our offices nationwide,  

creativity and innovation are our calling cards. We provide our clients with  

exceptional service in telecommunications, electronics, financial services, healthcare,  

technology, and virtually every industry around the globe.

Berry, Appleman & Leiden LLP | 1900 Wazee Street, Suite 300, Denver, Colorado | Visit us at BAL.com

© 2022 BERRY APPLEMAN & LEIDEN LLP
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Family Law, Civil & Business Litigation

10375 Park Meadows Dr. Suite 520  |  Lone Tree, CO  |  303.858.8090  | gri�thslawpc.com

Civil & Business Litigation

Protecting

Danielle N. Contos
Special Counsel

Please join us in congratulating Danielle N. 
Contos on becoming Special Counsel with 
Gri�ths Law. Danielle has been with the firm 
since 2016 and has brought a wealth of 

Protecting knowledge to our team.

We would also like to introduce our newest 
associate attorney, Kellian Coggswell. Her 
dedication and commitment has shown 
immensely while attending law school and 
passing the bar exam all while working full 

time with our firm.

The future is bright for Gri�ths Law with 
both of these women on our team.

Kellian Coggswell
Associate Attorney

Two more professionals 
are joining JAMS

We are happy to welcome David Steven and Anne Ollada to our panel.
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The Harris Law Firm proudly
welcomes Taylor Jordan and

Jolyn Belk as Associate
Attorneys!

Main Office: Denver / Other Locations: Boulder • Colorado Springs • Englewood
harrisfamilylaw.com • 303-515-5000

WE MOVED!
OUR OFFICE SUITE HAS CHANGED 

AT THE DENVER PLACE

 (303) 861-8888
999 18th. St. | South Tower | Suite S3100
Denver, CO 80202 | www.cp2law.com
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Mev Parsons
1290 Broadway, Ste. 1700

Denver, CO 80203
303-894-0014

dbaps@earthlink.net

denbar.org/Placement-Services

Temporary, Temp-to-Hire and Permanent 
Placement of Legal Support Staff

DENVER BAR ASSOCIATION 
PLACEMENT SERVICE

Serving the legal community for over 30 years.
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John E. Moye
August 15, 1944–May 27, 2022

The Colorado legal com-

munity mourns the loss 

of pioneering attorney, 

philanthropist, and civil 

leader John E. Moye, who 

passed away on May 27, 

2022, due to complica-

tions from Parkinson’s 

disease. John was deeply devoted to the firm 

he built and led since 1976, and to his family, 

friends, partners, and clients. 

Born in Deadwood, South Dakota, to Mar-

garet and Jeff Moye on August 15, 1944, John 

was a precocious and mischievous only child. 

He inherited his sense of humor from his father, 

who penned his own obituary. It simply read, 

“Jeff Moye left Deadwood yesterday and is not 

expected to return.”

John was a dedicated pianist and student 

who attended the University of Notre Dame, 

where he met his college sweetheart and later 

wife, Patti Theisen. He was also known as DJ 

Johnny Mopp on the ubiquitous Topsy Rock 

and Roll program at WNDU.

He attended Cornell Law School, where he 

graduated with distinction followed by a four-

year station at Lowry Air Force Base in Denver. 

In 1976, he founded a law firm that has evolved 

over several decades, now known as Moye 

White. While known for his impeccable dress in 

custom-tailored suits, John became even more 

recognized for his genuine approachability, deep 

compassion, and commitment to a creative, 

intellectual, and ethical culture within the firm. 

John’s professional expertise included 

contracts, corporate, commercial, banking, 

and partnership law. He chose contracts to 

spite one of one of his Cornell professors who 

told him that he “would never understand 

contracts.” He especially loved the intricacies 

of the language of contracts and wrote “The 

Contracts Rap,” which articulates more than 

60 contract law concepts through memorable 

rhyming couplets and serves as a mnemonic 

for thousands of graduate students through his 

legendary bar exam lectures.

John authored several books, including legal 

texts on corporations, partnerships, business 

organizations, federal jurisdiction, and the 

Uniform Commercial Code. He was a professor 

and associate dean of academic affairs at the 

University of Denver Law School, where he was 

awarded an honorary Doctorate of Law for his 

commitment to legal education.

John’s other commitments extended to 

dozens of nonprofit and for-profit organiza-

tions. In addition to serving as president of 

the Colorado Bar Association, he served as 

chair of the Colorado Historical Foundation, 

the Board of Law Examiners, the Stapleton 

Development Corporation, the Denver Urban 

Renewal Authority, and Downtown Denver, Inc. 

He also served as director of the Denver Botanic 

Gardens and Colorado Public Radio, Inc.

In 2006, along with Supreme Court Justice 

Rebecca Kourlis and Chancellor Emeritus 

Dan Richie, he cofounded the Institute for the 

Advancement of the American Legal System 

(IAALS), an independent research center at the 

University of Denver. He traveled internationally 

to study models in countries like New Zealand 

and was inspired by intelligent and compas-

sionately streamlined legal systems that better 

served all parties. In 2016, John Moye Hall was 

dedicated to him at the University of Denver, 

where IAALS continues to operate.

Throughout his career, John won countless 

awards for outstanding leadership, law practice, 

and civic contributions, only some of which 

include the Award of Merit, the Colorado Bar 

Association’s highest honor (2005), and the 

Dana Crawford Award for Excellence in Historic 

In Memoriam

Preservation (2017). He was a member of The 

Order of the Coif, Phi Kappa Phi.

In his free time, John loved playing the 

piano, cycling, gambling in Las Vegas with his 

best friend Steven Levine, and spending quality 

time with family in Italy, his grandparents’ 

birthplace.

He is survived by his daughters Kelly (Mark) 

Moye, Mary (Tom) Moye Monroe, and Megan 

(Chris) Zacher; his stepdaughter Rachael Port-

noy; his grandchildren Madeleine Heroux, 

Tucker Heroux, Chelsea Monroe, Zoey Monroe, 

and Zander Zacher; and his trusty dog Joe Biden, 

who was named long before the presidency. 

Remembering Professor John Moye
I first met Professor 

John E. Moye in the 

fall quarter of 1975 

at the University of 

Denver College of 

Law. My fellow 2Ls 

and I were taking our 

first truly practical law 

school class, “The Law 

of Business Associa-

tions,” taught by an energetic new instructor 

named John Moye. We were thrilled to learn 

that Professor Moye had actually authored the 

textbook. (We would not be reading the text 

of some long-deceased Harvard professor!) 

Professor Moye greeted us from the lectern 

and welcomed us with a broad smile. 

Professor Moye drove a Porsche 911 Targa 

in which he had installed the latest technology 

wonder—a cell phone. Humorous and com-

petitive, Professor Moye offered the student 

with the top final exam score a full hour in 

the driver’s seat of the Porsche, with full use 

of the phone (no international calls please). 

He had an encyclopedic knowledge of pop 

culture and music, and he often spelled out 

legal principles in rhyme or using television 

jingles for well-known products. A partnership 

was “a voluntary association of two or more 

persons engaged in a business for profit” (sung 

to the tune of McDonald’s “two all-beef patties, 

special sauce, lettuce, cheese . . . .”). 

For those of us who had gone to law school 

to receive a practical education—to develop 

AROUND THE BAR   |   IN MEMORIAM
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forward-looking, career-relevant skills—Moye’s 

course fed directly into our expectations and 

needs. John never hesitated to offer his classes 

to the evening division. He was as accessible to 

the older students with families and day jobs as 

he was to those of us who came to law school 

directly out of a four-year college.

After taking his Business Associations course, 

I immediately signed up for Moye’s next class on 

offer. It was a study of the Uniform Commercial 

Code, recently adopted in Colorado. It was the 

trifecta: Sales, Negotiable Instruments, and 

Secured Transactions. 

If John did anything as an instructor, it was 

to set an example. Clearly, he loved what he 

was doing. His ebullient spirit, engaging wit, 

and kindness demonstrated that success in 

law could be fun—and that, in the business 

and enterprise fields, a young lawyer could 

find gratification by helping people. 

Dean Robert Yegge’s office was on the 

ground level at the Southeast corner of the 

law building at 200 W. 14th Ave. I had been 

hauled into Yegge’s office a few times because 

I had some low-level committee position with 

student government. Dean Yegge asked me to 

help with the student newsletter he wanted 

to start. My first assignment was to profile 

Professor John Moye. 

During the newsletter interviews, John and I 

became friends. I was fascinated by his personal 

story. He had grown up in Deadwood, South 

Dakota. He was the South Dakota state piano 

champion and went to nationals, where he 

played Rachmaninov. Here was a man who could 

recite TV jingles and make informed academic 

reference to Russian composers. John described 

being a DJ and his experiences as the owner 

of a seasonal tax preparation service while an 

undergraduate at Notre Dame. He left South 

Bend for Cornell Law School. There, he said, 

he worked six days a week around the clock, 

taking only Saturdays and Sunday mornings off 

for his young family. The long hours paid off: 

he made Order of the Coif and Law Review.1

 John graduated from Cornell in 1968. He 

passed the New York bar and was admitted that 

year. John explained that he had received finan-

cial assistance from the US Air Force. Although 

he had planned to work on Wall Street, the Air 

Force sent him to Colorado in the early 1970s 

to serve out his obligation. He was admitted 

to the Colorado bar, appropriately, on tax day, 

April 15, 1971. While working for the USAF, John 

was writing his book on the law of corporations 

for West Publishing Company. John explained 

that West didn’t want its books to be written by 

“some captain in the Air Force.” West wanted 

John to have an “academic affiliation.” John 

was serving at the Air Force Academy campus. 

Denver Law was the closest law school. John 

called Dean Yegge. Yegge knew a good thing 

when he saw it. John Moye was immediately 

hired and given an office in the law school. 

The simplest way to summarize what stu-

dents at the law school thought of John was: 

“If you wanted to learn something, take the 

class from Moye.” 

The same held true for bar review. We were 

startled, and elated, to see that Moye was on the 

program for Corporations, Contracts, and UCC. 

We couldn’t understand how Moye found the 

energy, time, and space to do bar review and 

carry a full load at the law school and find time 

for his successful young law firm. Bar review 

classes were conducted in the gymnasium of 

the Jewish Community Center. We were all 

pleased to see the new Porsche in the parking 

lot. Thanks to Moye, and taking to heart his 

example of hard work and long hours, I passed 

the February 1977 bar exam. 

Soon after I started my own firm, I purchased 

a 1984 Datsun 280ZX. The hatchback X-model 

left enough room under the floor in the left 

rear wheel well to install a new Motorola cell 

phone transceiver; the handset was wired to 

the console next to the brake handle. My first 

cell phone call was to John. 

Many lawyers would turn to John for pro-

fessional advice and legal services. When Linda 

and I founded our own firm, John and his 

associate, Sheri Visani, wrote the articles, bylaws, 

compliance documents, and employment 

contracts for the firm. Later, his firm prepared 

an estate plan for us to protect our children in 

the event that Linda and I were “wiped out.”

One time, John represented us in a potential 

a law firm merger. The sticking point was how 

to manage the debt of the incoming law firm. 

John called my cell phone while we were on our 

commute to suggest the new firm could solve 

the problem were it to issue a debenture. He 

knew we had him on speaker, and he couldn’t 

resist the opportunity. In comedy he morphed 

to a denture paste commercial. He acted out 

both the announcer and singer. His words came 

at us with a slight, loose-tooth whistle. Thus, 

he made sure that we understood the purpose 

and intent of the debt instrument and gave us 

a laugh along the way.

John never missed a law school reunion. 

He narrated the annual Law Stars event be-

cause he had the best microphone voice in 

the community. His favorite lunch spots were 

the University Club and The Palm. John knew 

every staff member and server by name, and 

he was sure to give them a hello, a handshake, 

and a smile. 

We heard earlier this spring that John was 

ill. He wasn’t one to sit still or slow down. It was 

no surprise to learn he had passed on quietly. 

Our hearts go out to his family, his friends, his 

colleagues at the Sturm, and his firm. 

Across Colorado’s legal community, every 

day, some lawyer remembers and implements 

a lesson taught by John Moye—from the well 

of the classroom, a text, a CLE, the bar review, 

or by example. And those lessons and the 

lawyer’s actions will improve someone’s life, 

help a person’s business, or boost a young law 

student’s prospect of success. That’s the legacy 

of our friend and mentor John E. Moye. 

—Jim Chalat, June 2022 

 

In Memoriam honors the life and work of 
recently deceased CBA members. Email 
submissions to Susie Klein at sklein@
cobar.org. High-resolution photos are 
appreciated.

NOTE

1. Moye, “Fourteenth Amendment 
Congressional Power to Legislate Against 
Private Discriminations: The Guest Case,” 
52 Cornell L. Rev. 586 (1967); Wenk Jr. and 
Moye, “Debtor-Creditor Remedies: A New 
Proposal,” 54 Cornell L. Rev. 249 (1969).
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Colorado Supreme Court 
Colorado Judicial Ethics 
Advisory Board (CJEAB)

C.J.E.A.B. Advisory Opinion 2022-03
(Finalized and effective May 18, 2022)

Background
Colorado Mountain College (“CMC”) is a public 

community college with several campuses in 

western Colorado. The CMC Board of Trustees 

has seven at-large seats, which are elected by 

the voters in the six counties that make up the 

CMC District. See C.R.S. § 23-71-123.1 The 

Board of Trustees is responsible for hiring and 

evaluating CMC’s president, approving the 

college budget, certifying the mill levy, working 

with the college president to develop a strategic 

plan, monitoring CMC’s progress, and acting in 

CMC’s best interests. 

The requesting judge has been approached 

to run for election as a regional trustee. 

 

Issue Presented
Whether the requesting judge may run for 

election and, if successful, serve as a trustee 

of CMC without violating the Code of Judicial 

Conduct (“Code”).

 

Summary
Colorado follows the “resign to run” rule, which 

requires judges to resign from judicial office 

upon becoming a candidate for nonjudicial 

elective office. While the requesting judge could 

serve as a trustee of CMC if he volunteered 

or was appointed to the position, Rule 4.4(A) 

prohibits the judge from running for election 

unless he resigns from judicial office.

Applicable Provisions of the Code
Rule 3.7 governs the extent to which judges may 

participate in certain extrajudicial activities 

“sponsored by or on behalf of educational, 

religious, charitable, fraternal, or civic organi-

zations not conducted for profit.” Rule 3.7(A)

(6) permits judges to 

serv[e] as an officer, director, trustee, or 

nonlegal advisor of such an organization or 

entity, unless it is likely that the organization 

or entity: 

(a) will be engaged in proceedings that 

would ordinarily come before the judge; 

or 

(b) will frequently be engaged in adver-

sary proceedings in the court of which 

the judge is a member, or in any court 

subject to the appellate jurisdiction of 

the court of which the judge is a member. 
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Canon 4 provides that a judge “shall not 

engage in political or campaign activity that is 

inconsistent with the independence, integrity, 

or impartiality of the judiciary.” Rule 4.4(A) 

provides that “[u]pon becoming a candidate for 

nonjudicial elective office, a judge shall resign 

from judicial office, unless permitted by law to 

continue to hold judicial office.”  

Analysis
The question before the CJEAB is whether 

the requesting judge may run for election to 

a trustee position for CMC and, if successful, 

serve in that capacity. Although Rule 3.7(A)(6) 

permits serving as a CMC trustee, Rule 4.4(A) 

prohibits running for nonjudicial elective office 

while maintaining judicial office. Thus, while 

the judge could serve if he volunteered or was 

appointed as a trustee, he may not run for office.

The commentary to Rule 4.4 explains why 

judges may not run for nonjudicial elective office, 

even if the position is apolitical or nonpartisan: 

In campaigns for nonjudicial elective public 

office, candidates may make pledges, prom-

ises, or commitments related to positions 

they would take and ways they would act 

if elected to office. Although appropriate 

in nonjudicial campaigns, this manner 

of campaigning is inconsistent with the 

role of a judge, who must remain fair and 

impartial to all who come before him or her. 

The potential for misuse of judicial office, 

and the political promises that the judge 

would be compelled to make in the course of 

campaigning for nonjudicial elective office, 

together dictate that a judge who wishes 

to run for such an office must resign upon 

becoming a candidate.

C.J.C. Rule 4.4, cmt. [1]. Comment [2] explains 

that “the ‘resign to run’ rule . . . ensures that a 

judge cannot use the judicial office to promote 

his or her candidacy and prevents post-cam-

paigning retaliation from the judge in the event 

the judge is defeated in the election. When a 

judge is seeking appointive nonjudicial office, 

however, the dangers are not sufficient to warrant 

imposing the ‘resign to run’ rule.”

Colorado courts have not yet considered the 

resign to run rule, but other jurisdictions with 

similar provisions have concluded that judges 

are prohibited from becoming candidates for 

election to nonjudicial office, including school 

boards. See, e.g., NV Standing Comm. on Jud. 

Ethics & Election Pract. Op. JE 98-001 (June 15, 

1998) (non-partisan municipal judge may not 

run for and serve, if elected, as a non-partisan, 

unpaid regent of the University of Nevada); KS 

Jud. Eth. Adv. Op. JE 56 (June 15, 1995) (municipal 

court judge elected to the board of education 

prior to becoming a judge and before the code 

of judicial conduct was amended may finish 

serving her term of office on the board but 

must resign judgeship if she intends to become 

a candidate for elected school board office 

again); NY Jud. Adv. Comm. Joint Op. 89-157, 

90-7 (Jan. 18, 1990) (in light of prohibition 

against judges campaigning for other elective 

offices, a part-time judge may not seek election 

to local board of education without resigning 

from judicial office); WA Ethics Adv. Comm. 

Op. 85-08 (Oct. 1, 1985) (improper for part-time 

municipal court judge to continue in judicial 

position while running as a candidate for the 

school board even though school district is 

outside of municipality where judge sits). 

Conclusion
Unless the requesting judge resigns from judicial 

office, the judge may not run for election to 

CMC’s Board of Trustees under Rule 4.4(A). 

FINALIZED AND EFFECTIVE this 18th day of 

May, 2022.

Note
1. Colorado Mountain College Board of Trust-

ees, available at Board of Trustees-Colorado 

Mountain College (coloradomtn.edu).

CJEAB opinions are available on the Su-
preme Court’s website. Material printed 
in Court Business appears as submitted 
by the Court and has not been edited by 
Colorado Lawyer staff.
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details.
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jjennings@cobar.org 
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Rule Change 2022(09) 
Uniform Local Rules for All State 

Water Court Divisions 

Rule 12. Procedure Regarding 
Decennial Abandonment Lists

For all decennial abandonment lists filed by 

the Division Engineers pursuant to C.R.S. § 

37-92- 401(4), the following procedures apply: 

a. [NO CHANGE] 

b. At any time, the Division Engineer may file 

motions to correct the final decennial abandon-

ment list to remove water rights, in whole or in 

part, accompanied by the Division Engineer’s 

sworn statement confirming that, based on 

determinations made by the Division Engineer 

prior to filing the final abandonment list, the 

water rights were incorrectly included on the 

final decennial abandonment list due to mistake 

or inadvertence. Upon proper motions, the 

water court shall grant the Division Engineer’s 

voluntary withdrawal of such abandonment 

claims without ordering republication and 

the water rights shall be removed from the 

decennial abandonment list. Such motions 

or orders granting such motions shall not be 

construed to have enhanced or diminished 

any cause of action or defense which might 

otherwise exist concerning any abandonment 

of the removed water rights. 

c. Any protest filed pursuant to C.R.S. § 37-92-

401(5) shall automatically trigger a bifurcation 

from the original case in which the decennial 

abandonment list was filed without the necessity 

of a motion to bifurcate or any bifurcation order 

by the court. Each bifurcated protest case shall 

be assigned a new case number by the water 

clerk, shall include a reference to the original 

abandonment case number, shall include on the 

service list any counsel of record for the Division 

Engineer in the original abandonment case, and 

shall be published in the water court resume 

and newspapers in accordance with C.R.C.P. 

90 and C.R.S. § 37-92-302(3) and with notice of 

the deadline for any entry of appearance under 

Water Court Rule 12(e). The protestor shall be 

responsible for the costs of publication. Parties 

to the bifurcated protest cases shall not be 

considered parties to the original abandonment 

case for the purpose of filings and service in the 

original abandonment case, except as provided 

in Water Court Rule 12(l). 

d. All other Water Court Rules, with the exception 

of Water Court Rules 3, 6 and 9, apply to the 

bifurcated protest cases. For the purposes of 

the applicable Water Court Rules, the final 

decennial abandonment list shall be considered 

an application, the Division Engineer shall be 

considered the applicant, any protest shall be 

considered a statement of opposition, and any 

protestant shall be considered an opposer. 

e. Any person who may be affected by the subject 

matter of a protest or by any ruling thereon and 

desiring to participate in any hearing pursuant 

to C.R.S. § 37-92-401(6) must file an entry of 

appearance by August 31, 2022, or the respective 

tenth anniversary thereafter. If the water judge 

permits additional protests after June 30, 2022, 

or the respective tenth anniversary thereafter, as 

will serve the ends of justice pursuant to C.R.S. 

§ 37-92-401(6), then any entry of appearance 

under this Water Court Rule 12(e) must be filed 

by the last day of the second month following 

the month in which an additional protest is 

filed. An entry of appearance must identify: (1) 

the portion of the decennial abandonment list 

with respect to which the appearance is being 

made; (2) whether the person is participating 

in support or in opposition to abandonment of 

the subject water right(s); (3) any factual and 

legal basis for any allegation that the person 

may be affected by the subject matter of the 

protest or by a ruling on the protest; and (4) 

any claim of ownership in the subject water 

right(s). 

f. The at-issue date for a bifurcated protest case 

shall be 49 days after the deadlines for filing an 

entry of appearance by any potentially affected 

persons under Water Court Rule 12(e) unless 

modified by order of the water court entered 

in the original abandonment case or in a 

bifurcated protest case. In no event shall the 

at-issue date precede the deadline for filing 

an entry of appearance. 

g. For the purpose of the proceedings within the 

bifurcated protest case, any person entering an 

appearance under Water Court Rule 12(e) in 

support of abandonment of the subject water 

right(s) shall have the same case management 

deadlines and order of presentation at hearing as 

the Division Engineer unless otherwise ordered 

by the water judge. Any person entering such 

an appearance in opposition to abandonment 

of the subject water right(s) shall have the 

same case management deadlines and order 

of presentation at hearing as the protestant(s) 

unless otherwise ordered by the water judge. 

h. Any person who wishes to participate in a 

bifurcated protest case after the deadline for 

filing an entry of appearance must intervene 

pursuant to Water Court Rule 7. 

i. If it is necessary to determine the ownership 

of or right to use a water right that is the subject 

of a protest to the decennial abandonment list 

in order to determine whether the water right 

has been abandoned, in whole or in part, then 

the water judge may exercise jurisdiction over 

any such controversy. If the water judge elects 

to exercise jurisdiction over such a controversy, 

the water judge shall order any party to serve 

additional notice under C.R.C.P. 4, and to file 

such supplemental pleadings as the water 

judge finds necessary or appropriate to resolve 

such controversy. Any such controversy may 

be resolved by separate hearing and under a 

preliminary case management order prior to 

implementing the case management procedures 

of Water Court Rule 11 as to the Division Engi-

Colorado Supreme Court 
Rules Committees
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neer’s claim of abandonment. If the water judge 

does not elect to exercise jurisdiction over such 

controversy, then the water judge may order 

the applicable parties to commence a separate 

proceeding to resolve the controversy and stay 

further proceedings on the abandonment claim 

until the that controversy is resolved. If the 

water judge exercises jurisdiction over issues of 

ownership in such abandonment proceedings, 

the water judge will consider any requests by 

a party as to the place of trial, and venue is 

proper within any county in the water division 

notwithstanding C.R.C.P. 98. 

j. Any order of the water court in a bifurcated 

protest case resolving the alleged abandonment 

of all or part of any water right that is the subject 

of a protest shall be entered in the bifurcated 

protest case and in the original abandonment 

case. Any party may file a motion in the bifur-

cated protest case requesting the water court 

certify an order in a bifurcated case as a final 

judgment under C.R.C.P. 54(b) and appellate 

review shall be allowed as in other water mat-

ters. Any order certifying a final judgment in 

a bifurcated protest case shall be entered in 

the bifurcated protest case and in the original 

abandonment case. 

k. If no protests have been filed, then promptly 

after the deadline for filing protests, the water 

judge shall enter a final judgment and decree 

incorporating and confirming the decennial 

abandonment list under C.R.S. § 37-92-401(7), 

without modification except as to any correc-

tions made under Water Court Rule 12(b). If 

protests to the final abandonment list have been 

filed, then no less than 91 days after the deadline 

for filing any protests, the Division Engineer 

may file a motion in the original abandonment 

case for the entry of a final judgment and decree 

incorporating and confirming the decennial 

abandonment list as to those water rights 

with respect to which no protest was filed. No 

appellate review shall be allowed with respect to 

a final judgment and decree which confirms a 

portion of the decennial abandonment list with 

respect to which no protest was filed. 

l. Within 63 days of resolution of all bifurcated 

protest cases, including any appellate reviews, 

the Division Engineer shall file a motion in the 

original abandonment case for a judgment 

and decree listing: (1) the final decennial 

abandonment list as filed with the court by 

the Division Engineer; (2) identification of all 

orders by case number and date in the bifurcated 

protest cases and the resolution of the alleged 

abandonment of all or part of any water right that 

was the subject of a protest; and (3) a complete 

listing of the water rights, in whole or in part, 

abandoned by the water court. No conferral 

with any person shall be required prior to the 

Division Engineer filing the motion. In each 

bifurcated protest case, the Division Engineer 

shall simultaneously file notice of the filing of 

the motion in the original abandonment case 

and a copy of the proposed judgment and 

decree. Any party to a bifurcated protest case 

objecting to the form of the proposed judgment 

and decree may file a response to the Division 

Engineer’s motion in the original abandonment 

case solely to identify any clerical errors in the 

proposed judgment and decree within 21 days 

of the date that notice of the motion’s filing was 

filed and served in the bifurcated protest case, 

and the Division Engineer may file a reply. 

Amended and Adopted by the Court, En Banc, 
June 3, 2022, effective immediately. 

By the Court: 
Monica M. Márquez 

Justice, Colorado Supreme Court  

Visit the Supreme Court’s website for 
complete text of rule changes, including 
corresponding forms and versions with 
highlights of revisions (deletions and ad-
ditions), which are not printed in Court 
Business. Material printed in Court Busi-
ness appears as submitted by the Court 
and has not been edited by Colorado 
Lawyer staff.
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Disciplinary Case Summaries
for Matters Resulting in 

Diversion and Private Admonition

D
iversion is an alternative to dis-

cipline. Pursuant to CRCP 251.13 

and depending on the stage of 

the proceeding, Attorney Regula-

tion Counsel (Regulation Counsel), the Legal 

Regulation Committee (LRC), the Presiding 

Disciplinary Judge (PDJ), the hearing board, or 

the Supreme Court may offer diversion as an 

alternative to discipline. For example, Regulation 

Counsel can offer a diversion agreement when 

the complaint is at the central intake level in the 

Office of Attorney Regulation Counsel (OARC). 

Thereafter, LRC or the PDJ must approve the 

agreement.

Determining if Diversion 
is Appropriate
Diversion is appropriate where (1) there is 

little likelihood that the attorney will harm the 

public during the period of participation, (2) 

Regulation Counsel can adequately supervise 

the conditions of diversion, and (3) the attor-

ney is likely to benefit by participation in the 

program. Regulation Counsel will consider 

diversion only if the presumptive range of 

discipline in the particular matter is likely to 

result in a public censure or less. However, if 

the attorney has been publicly disciplined in 

the last three years, the matter generally will 

not be diverted under the rule. Other factors 

Regulation Counsel considers may preclude 

Regulation Counsel from agreeing to diversion.

Diversion agreements strive to educate and 

rehabilitate attorneys so that they don’t engage 

in such misconduct in the future. They may 

also address some of the systemic problems 

an attorney may be having. For example, if 

an attorney engaged in minor misconduct 

(neglect), and the reason for such conduct was 

poor office management, one of the conditions 

of diversion may be a law office management 

audit and/or practice monitor.

Diversion Agreement Conditions
The type of misconduct dictates the conditions 

of the diversion agreement. Although each 

diversion agreement is factually unique and 

different from other agreements, many times the 

requirements are similar. Generally, the attorney 

is required to attend ethics school and/or trust 

account school conducted by OARC attorneys. 

An attorney may also be required to fulfill any 

of the following conditions: 

 ■ law office audit

 ■ practice monitor

 ■ practice mentor

 ■ financial audit

 ■ Colorado’s online lawyer self-assessment 

program

 ■ restitution

 ■ payment of costs

 ■ mental health evaluation and treatment

 ■ continuing legal education (CLE) courses

 ■ any other conditions that would be 

determined appropriate for the type of 

misconduct.

Diversion agreements generally span from 

one to three years. After the attorney successfully 

completes the requirements of the diversion 

agreement, Regulation Counsel will close its 

file and the matter will be expunged pursuant 

to CRCP 251.33(d). If Regulation Counsel has 

reason to believe the attorney has breached 

the diversion agreement, Regulation Counsel 

must follow the steps provided in CRCP 251.13 

before an agreement can be revoked.

Diversion Summaries 
From February 1, 2022, through April 30, 2022, at 

the intake stage, Regulation Counsel entered into 

12 diversion agreements involving 12 separate 

requests for investigation; LRC approved seven 

diversion agreements involving 12 separate 

requests for investigation; and there were no 

diversion agreements submitted to the PDJ 

for approval. Below are summaries of some of 

these diversion agreements.

Neglect of a Legal Matter 
 Respondent represented wife in a domestic 

relations case. During a hearing, respondent 

began to cross-examine the opposing party, 

husband, about a piece of disputed property. 

It was then revealed that respondent repre-

sented husband in a prior criminal matter. The 

court stopped the proceeding. Husband was 

represented by other counsel in the domestic 

relations case, and they ultimately reached an 

agreement that respondent could continue 

representing wife to allow the domestic relations 

case to be finalized.

Rules Implicated: Colo. RPC 1.3, 1.9(c), 

and 8.4(d).

Diversion Agreement: One-year diversion 

agreement with conditions, including successful 

completion of ethics school, completion of the 

Colorado’s lawyer self-assessment program, 

and payment of costs.

 Respondent agreed to file an appeal on 

behalf of a client in an employment matter but 

failed to timely do so.

Rules Implicated: Colo. RPC 1.3. 

Diversion Agreement: Two-year diversion 

agreement with conditions, including successful 

completion of ethics school and payment of 

costs.

 Respondent was appointed to repre-

sent defendant on his Crim. P. 35(c) petition. 

Respondent failed to communicate with the 

client over a period of 11 months and did not 

act with reasonable diligence or promptness 

in researching or writing the client’s Crim. P. 

35(c) petition.

Rules Implicated: Colo. RPC 1.3 and 1.4(a)

(4).
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Diversion Agreement: One-year diversion 

agreement with conditions, including successful 

completion of ethics school and payment of 

costs.

  In November 2018, the client retained 

respondent to represent her on a contingent 

fee basis to recover damages for injuries she 

sustained in an automobile accident that oc-

curred on October 12, 2018. Respondent and 

the client struggled to communicate by phone 

over the course of two months, during which 

time respondent attempted to reach the client 

16 times without a return call. In late 2019, 

instead of withdrawing from representation or 

attempting to reach the client by mail or other 

means, respondent “decided to let the situation 

rest and determined that [respondent] would 

let a period of time elapse to see if the client 

would contact respondent.” Respondent did 

not attempt to communicate with the client 

for another seven months, by which time less 

than three months remained on the statute of 

limitations for the client’s claims. According 

to respondent’s quantum merit accounting 

provided as part of the investigation, respondent 

also performed no work on the client’s matter 

during this time frame. Not until they spoke 

two years later (less than two months before the 

expiration of the applicable statute of limitations) 

did respondent ask the client for an update 

on her condition and any treatment she had 

received since their first meeting almost three 

years before, including a list of medical provid-

ers and medical records from those facilities. 

Respondent then terminated representation 

of the client.

Rules Implicated: Colo. RPC 1.3 and 1.4(a)

(2) and (3).

Diversion Agreement: One-year diversion 

agreement with conditions, including successful 

completion of ethics school, completion of the 

Colorado’s lawyer self-assessment program, 

and payment of costs.

Failure to Communicate
 Respondent assisted the client, a closely 

held corporation, in the process of a buy-

out. During the course of the negotiations, 

respondent discussed a potential outstanding 

ownership interest in the company with a third 

party who allegedly held an ownership interest 

in the company. The discussion alerted the 

third party to the sale. Respondent failed to 

communicate to the clients that respondent 

was contacting the third party and failed to 

advise them of the potential consequences of 

the contact.

Rules Implicated: Colo. RPC 1.4(a).

Diversion Agreement: One-year diversion 

agreement with conditions, including successful 

completion of ethics school and payment of 

costs.

Fees Issue
  Respondent was retained to represent 

the client in a criminal matter. Respondent 

initially charged a $10,000 “legal fee.” The fee 

agreement stated in bold: Client is charged a 

legal fee of $10,000 for representation in the 

case. The fee agreement then stated (not in 

bold) that the agreement did not include a trial 

or contested hearing. The fee agreement stated 

that “additional fees shall become immediately 

due upon setting the case for contested hearing 

or trial.” The agreement did not state what the 

separate trial fee would be. The fee agreement 

did not have specific benchmarks indicating 

what amount would be earned upon completion 

of specified tasks. The fee agreement stated 

that no refund of the retainer fee would be 

made once the requested representation was 

commenced. The case did not proceed to trial. 

The client requested a refund of the trial fee 

based on the client’s belief that the client would 

receive a refund of the trial fee if the matter did 

not proceed to trial. Respondent indicated that 

respondent earned the entirety of the fees paid.

Rules Implicated: Colo. RPC 1.5(b), (f ), 

(g), and (h). 
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Diversion Agreement: One-year diversion 

agreement with conditions, including successful 

completion of ethics school and payment of costs.

Conflict of Interest
 Respondent represented two separate 

entities in a loan transaction. The loan was con-

sidered a potential violation of federal securities 

law. Respondent did not explain the conflict of 

interest to either client or obtain written informed 

consent to the representation from each client.

Rules Implicated: Colo. RPC 1.7(a) and 1.13.

Diversion Agreement: One-year diversion 

with conditions, including successful completion 

of ethics school, continuing legal education, and 

payment of costs.

Trust Account Issues
 Respondent represented a client in a 

personal injury matter. Respondent failed to 

maintain an original copy of the fee agreement. 

Respondent also disbursed the entire settlement 

proceeds to the client, even though there was 

an existing Medicare lien on a portion of the 

settlement proceeds.

Rules Implicated: Colo. RPC 1.15A(b) and 

(c), and 1.15D(a)(3).

Diversion Agreement: One-year diversion 

agreement with conditions, including successful 

completion of ethics school and payment of 

costs.

Failure to Comply with a Court Order or the 
Rules of a Tribunal

  While serving as a government attorney 

dealing with felony matters, respondent failed 

to abide by a protection order issued in a case 

and publicly disclosed the names, last known 

address, and telephone numbers of two confi-

dential sources related to a case respondent was 

prosecuting. This disclosure was not discovered 

until months after it occurred and caused no 

actual injury or harm to the witnesses. In another 

matter, respondent failed to comply with a 

court order directing respondent to produce 

information to defense counsel within three 

days of the order. At the time these violations 

occurred, respondent was dealing with several 

health issues. Respondent retired from the 

position as a government attorney shortly after 

these violations.

Rules Implicated: Colo. RPC 3.4(c) and 

8.4(d).

Diversion Agreement: One-year diversion 

agreement with conditions, including successful 

completion of ethics school, practice monitor, 

and payment of costs.

 Respondent was appointed child and 

family investigator in a domestic relations 

case. Respondent did not timely file the CFI 

report or ask for additional time to complete 

the report. Ultimately, the court determined 

that respondent violated three standards of 

Chief Justice Directive 04-08.

Rules Implicated: Colo. RPC 3.4(c) and 

8.4(d).

Diversion Agreement: One-year diversion 

agreement with conditions, including comple-

tion of three credits of a CFI-specific continuing 

legal education course and payment of costs.

 Respondent represented a client in lit-

igation. The parties reached a settlement in 

principle. As a term of the settlement, opposing 

counsel requested that respondent draft plead-

ings to dismiss the litigation. Respondent did 

not obtain opposing counsel’s authorization to 

file settlement documents before filing them. 

After objection by opposing counsel, the court 

conducted a status conference to address the 

settlement issue.

Rules Implicated: Colo. RPC 3.4(c) and 

8.4(d).

Diversion Agreement: One-year diversion 

agreement with conditions, including successful 

completion of ethics school and payment of costs.

Assisting Another in the Unauthorized Practice 
of Law/ Multijurisdictional Practice of Law

For more information or to schedule a presentation, visit 
ourcourtscolorado.org.

Our Courts  is a joint activity of the Colorado 

Judicial Institute and the Colorado Bar Association that 

provides nonpartisan information programs to adult 

audiences around the state to further public knowledge and 

understanding of the state and federal courts in Colorado.
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 Respondent is admitted to practice law and 

in good standing in two jurisdictions outside of 

Colorado. Respondent signed an employment 

agreement and began work at a government 

agency before being authorized to practice law in 

Colorado. Respondent did not seek authorization 

to practice in Colorado until approximately nine 

months after respondent began employment.

Rules Implicated: Colo. RPC 5.5(a).

Diversion Agreement: One-year diversion 

agreement with conditions, including successful 

completion of ethics school and payment of costs.

 Respondent is an out-of-state attorney 

who is not admitted to practice law in Colorado. 

Respondent appeared at in initial phone con-

ference in Denver County Court and filed an 

Answer for the client without first being admitted 

to Colorado pro hac vice. Respondent noted on 

the Answer that respondent was not yet admitted 

pro hac vice. Due to a miscommunication with 

local counsel, respondent’s application for 

admission pro hac vice was not filed before 

respondent’s next appearance in court with 

local counsel.

Rules Implicated: Colo. RPC 5.5(a) and 

8.4(d).

Diversion Agreement: One-year diversion 

agreement with conditions, including continuing 

legal education and payment of costs.

Criminal Act
 Respondent was convicted of driving 

while ability impaired. This was respondent’s 

second alcohol-related driving offense. The 

first was in 2010.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: Three-year diversion 

agreement with conditions, including monitored 

sobriety and payment of costs.

 Respondent pleaded guilty to driving under 

the influence of alcohol after being stopped for 

speeding in September 2021. A chemical blood 

test administered shortly after the traffic stop 

revealed respondent had a blood alcohol level 

of 0.125 g/210L. This was respondent’s first 

alcohol-related conviction. Respondent timely 

reported the conviction to the OARC. Respondent 

voluntarily completed an independent medical 

examination with a licensed psychiatrist, who 

did not diagnose respondent with an alcohol 

or other substance use disorder. 

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: One-year diver-

sion agreement with conditions, including 

compliance with the terms and conditions of 

respondent’s criminal sentence, successful 

completion of ethics school, and payment of 

costs.

 Respondent was involved in a single-vehicle 

rollover accident. Respondent was not injured, 

and there was no property damage aside from 

the damage to respondent’s car. When speaking 

with respondent, the deputy detected the odor 

of alcohol. Respondent chose to participate in 

a breath test. Respondent’s breath alcohol level 

was .094% g/210 L. Respondent pleaded guilty 

to driving while ability impaired. Respondent 

was sentenced to a one-year alcohol monitored 

probation with conditions, including abstention 

from the use of alcohol for one year. This was 

respondent’s second alcohol or drug-related 

conviction. The first occurred in 2008, when 

respondent was a minor.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: One-year diver-

sion agreement with conditions, including 

compliance with the terms and conditions of 

respondent’s criminal sentence, abstention from 

the use of alcohol or any other mood-altering 

substance unless such substance is prescribed by 

a duly licensed Colorado physician, successful 

completion of ethics school, and payment of 

costs.

 Respondent was arrested on suspicion of 

driving under the influence of alcohol following 

a single-vehicle motorcycle crash in which 
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respondent suffered serious injuries. Respondent 

refused blood or breath testing for alcohol but was 

later tested at .206 blood alcohol concentration 

(BAC) while receiving medical treatment at a 

hospital. Respondent was charged with driving 

under the influence and later pleaded guilty to 

driving while ability impaired. This was respon-

dent’s second alcohol-related driving offense. 

Respondent did not timely report the conviction.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: Two-year diversion 

agreement with conditions, including compliance 

with the terms of respondent’s criminal sentence, 

alcohol treatment and monitoring, participation 

in a peer support group, successful completion 

of ethics school, and payment of costs.

 An officer arrived to a motorist assist. 

Respondent informed the officer that respondent 

was trying to hitchhike because respondent’s 

car ran out of gas. The officer observed indicia 

of impairment. Respondent refused roadside 

maneuvers and also refused chemical testing. 

Respondent pleaded guilty to an amended 

charge of driving while ability impaired 

with two plus priors. Respondent is under 

a supervised two-year probation. This was 

respondent’s fifth alcohol-related conviction. 

Respondent completed an independent medical 

examination. The provider opined respondent 

clearly fulfills the conditions for a diagnosis of 

“Chronic Alcohol Dependence, daily plus binge 

pattern, severe, with secondary marijuana use, 

currently under newly enforced abstinence 

court requirements.”

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: Three-year diversion 

agreement with conditions, including compli-

ance with the terms of respondent’s criminal 

sentence, alcohol treatment and monitoring, 

participation in a peer support group, monitored 

sobriety, successful completion of ethics school, 

and payment of costs.

 Respondent was arrested for driving under 

the influence after being pulled over for a traffic 

violation. Respondent refused to submit to a 

breathalyzer test. Respondent later pleaded 

guilty to reckless driving and was sentenced 

to alcohol education and counseling and other 

conditions. Respondent timely self-reported 

the conviction but failed to report a previous 

alcohol conviction.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: One-year diversion 

agreement with conditions, including compli-

ance with the terms of respondent’s criminal 

sentence, successful completion of ethics school, 

a meeting with the Colorado Lawyer Assistance 

Program (COLAP), and payment of costs.

 In 2021, respondent rode a bicycle to a 

friend’s house for a poker game, where re-

spondent planned to drink alcohol. On the way 

home, something happened with respondent’s 

bicycle and respondent crashed; respondent 

then walked the rest of the way home. Once 

home, respondent decided to drive the three 

blocks back to where respondent left the bicycle 

and retrieve it. While driving and looking for the 

bicycle, respondent hit a parked car. Around 

midnight, a sheriff’s deputy responded to the 

scene of the accident. When speaking with 

respondent, the deputy noticed that respondent 

had glassy eyes and slurred speech. Respondent 

submitted to voluntary roadside maneuvers, 

which the deputy found respondent was unable 

to complete as a sober person would. He arrested 

respondent for driving under the influence 

and other charges related to the accident. 

Respondent voluntarily submitted to a breath 

test at the Douglas County Jail, which produced 

a result of 0.119 grams of ethyl alcohol per 210 

liters of breath. Respondent pleaded guilty to 

driving while ability impaired. Respondent was 

sentenced to 180 days in jail, suspended upon 

successful completion of 12 months super-

vised probation; compliance with an alcohol 

evaluation and any recommended treatment; 

abstinence from alcohol; monitored sobriety; 

Colorado Lawyers Helping Lawyers
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a colleague needs help with an addiction?

Do you know where to turn 
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Summaries of diversion agreements 
and private admonitions are published 
on a quarterly basis. They are supplied 
by the Colorado Supreme Court Office 
of Attorney Regulation Counsel.

24 hours of useful public service; attendance 

at a victim impact panel; and payment of costs. 

This was respondent’s first alcohol-related 

conviction. Respondent timely self-reported 

the conviction to the OARC. Respondent also 

voluntarily completed an independent medical 

examination; the examiner did not diagnose 

respondent with an alcohol or substance use 

disorder.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: One-year diversion 

agreement with conditions, including compli-

ance with the terms of respondent’s sentence, 

successful completion of ethics school, and 

payment of costs.

Private Admonition Summaries
Private admonition is the least serious of the 

formal disciplinary sanctions and is only ap-

propriate for cases of minor misconduct where 

there was little or no injury to a client, the public, 

the legal system, or the profession, and where 

there is little to no likelihood of repetition. 

From February 1, 2022, through April 30, 

2022, at the intake stage, LRC issued four private 

admonitions involving four matters. The PDJ 

did not approve any private admonitions during 

this time frame. Below are summaries of some 

of these admonitions.

 Respondent negligently converted a client’s 

retainer by depositing the retainer funds into 

respondent’s operating account, rather than a 

trust account, for a short time before completing 

enough work on the case to earn the funds. 

Respondent failed to sufficiently communicate 

to the client how the flat fee would be earned. 

Respondent suggested that the client withdraw 

the complaint to the OARC in the course of 

negotiating settlement of overdue attorney 

fees payments.

Rules Implicated: Colo. RPC 1.5(b) and 

(h), 1.15A(a), and 8.4(d).

 While serving as general counsel for the 

company, respondent negligently engaged in 

a conflict of interest by privately discussing an 

employment matter with one of the company’s 

employees.

Rules Implicated: Colo. RPC 1.7(a)(2).

 Frustrated with the Colorado Courts E-Fil-

ing system, respondent contacted technical 

support a number of times and made vague 

threats of violence while expressing anger to 

technical support staff.

Rules Implicated: Colo. RPC 8.4(b) and (d). 

 Respondent was convicted of driving 

while ability impaired and driving with an 

open container of alcohol as a first offense. 

Respondent completed the criminal probation, 

including all the education and public service 

requirements of the sentence.

Rules Implicated: Colo. RPC 8.4(b).  

denbar.org/members/waterman-fund
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No. 21PDJ066. People v. Abrahamson Pirza-
deh. 5/20/2022. Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and sus-

pended Jean A. Abrahamson Pirzadeh (attorney 

registration number 50522) for one year and 

one day, all to be stayed upon her successful 

completion of an 18-month probationary period 

with conditions. The probation, which took 

effect on May 20, 2022, runs concurrent to her 

period of probation in case number 20PDJ044.

In October 2019, Abrahamson Pirzadeh 

helped a personal representative of an estate 

settle a lawsuit. Under the settlement agreement, 

she was to deposit the settlement proceeds 

into her trust account and disburse the funds 

to the estate beneficiaries. She distributed 

the settlement money from her trust account 

but retained $473.85 that should have been 

disbursed. Around the same time, she provided 

her client a waiver indemnifying her and her 

employer from potential claims brought by 

the estate’s beneficiaries. Her client signed the 

waiver even though it had not been reviewed 

by independent counsel.

In a separate matter, Abrahamson Pirzadeh 

overdrew one of her law firm’s two trust accounts 

by almost $23,000 after she wrote a settlement 

check for a client against the wrong account. The 

next day, she replenished the overdrawn account 

with funds from the second trust account. 

The bank that held the trust account notified 

disciplinary authorities that the account had 

been overdrawn; when they inquired about the 

matter, she could not produce the trust account 

records that she was required to maintain. 

Through this conduct, Abrahamson Pirzadeh 

violated Colo. RPC 1.8(h)(1) (a lawyer must 

not make an agreement prospectively limiting 

the lawyer’s liability to a client for malpractice 

unless the client is independently represented 

in making the agreement); Colo. RPC 1.15A(a) (a 

lawyer must hold client property separate from 

the lawyer’s own property); Colo. RPC 1.15A(b) 

(on receiving funds or other property of a cli-

ent or third person, a lawyer must promptly 

deliver to the client or third person any funds 

or property that person is entitled to receive); 

and Colo. RPC 1.15D (a lawyer must maintain 

trust account records). 

No. 22PDJ016. People v. Adams. 5/19/2022. 

Reciprocal Discipline.

The Presiding Disciplinary Judge approved 

the parties’ amended stipulation to reciprocal 

discipline and suspended Rick Daniel Adams 

(attorney registration number 52201) for 60 

days, with 30 days to be served and 30 days to 

be stayed during a one-year period of probation, 

with conditions. The suspension took effect on 

May 19, 2022.  

This reciprocal discipline case arose out of 

discipline imposed upon Adams in Arizona. 

On January 11, 2022, the Presiding Disciplinary 

Judge for the Supreme Court of Arizona entered 

an order suspending Adams from the practice 

of law for 30 days, followed by a one-year period 

of probation, with conditions. The sanction was 

premised on Adams’s agreement to create, fund, 

and run a law firm with a nonlawyer. Because 

Adams was aware of rules prohibiting nonlawyer 

ownership of law firms, he structured the firm 

in such a way as to obscure the nature of the 

nonlawyer’s ownership interest.

Through this conduct, Adams engaged in 

conduct constituting grounds for reciprocal 

discipline under CRCP 242.21, which calls 

for imposition of the same discipline as that 

imposed in Arizona. 

No. 22PDJ014. People v. Barnes. 5/20/2022. 

Stipulation to Discipline.

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE

Disciplinary 
Case Summaries

The Presiding Disciplinary Judge approved 

the parties’ amended stipulation to discipline 

and suspended W. Jeffrey Barnes (attorney 

registration number 19646) for nine months, 

with two months to be served and seven months 

to be stayed upon his successful completion of a 

one-year probationary period with conditions. 

The suspension took effect on May 20, 2022.

In one matter, Barnes agreed to help a client 

appeal a civil judgment in a lawsuit the client 

had brought pro se against a bank to resist entry 

of a deficiency judgment related to a foreclosure 

on the client’s home. The client provided two 

initial retainer payments, but Barnes did not 

put those payments in a trust account. Barnes 

began work to appeal the judgment. The bank 

meanwhile moved for attorney fees and costs; 

Barnes failed to advise the client about possible 

objections he could make. When the client later 

asked Barnes whether the bank could begin 

collection efforts, Barnes replied that they would 

need to move to stay collection pending the 

appeal. But he never filed such a motion. Later, 

the bank filed writs of garnishment on the client’s 

bank accounts. Barnes again told the client 

that he would move to stay collection efforts 

pending the appeal, but he never did so. The 

client eventually terminated the representation, 

requesting an accounting and a refund of the 

unearned portion of the retainer. Six months 

later, the client asked again. Barnes accused the 

client of extorting him and of filing a meritless 

disciplinary grievance, stating “You are trying 

to steal work from me, which is both a civil and 

criminal offense. Perhaps I should notify the 

DA of your threats.”

Through this conduct, Barnes violated Colo. 

RPC 1.3 (a lawyer must act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 1.4(a)(3) (a lawyer must 

keep a client reasonably informed about the 

status of the matter); Colo. RPC 1.5(f) (a lawyer 

does not earn fees until a benefit is conferred 

on the client or the lawyer performs a legal 

service); Colo. RPC 1.15A(a) (a lawyer shall hold 

client property separate from the lawyer’s own 

property); Colo. RPC 1.15A(b) (on receiving 

funds or other property of a client or third 

person, a lawyer shall promptly deliver to the 

client or third person any funds or property 
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that person is entitled to receive); and Colo. 

RPC 4.5(a) (a lawyer shall not threaten criminal, 

administrative, or disciplinary charges to obtain 

an advantage in a civil matter).

In another matter, a client gave Barnes a 

small retainer for representation in two mat-

ters. He failed to place these unearned funds 

into a trust account. He began work, but the 

relationship deteriorated. When he asked for 

an additional retainer deposit and the client 

did not respond, he moved to withdraw. The 

client demanded return of her retainer. Barnes 

emailed in response, “Do you honestly think 

you can use me to investigate your cases and 

get delays on your cases and then try and cheat 

me out of fees which you agreed to pay? That is 

called Theft of Services and may constitute both 

civil and criminal wrongs.” In another email, 

he said, “Once again, you signed a contract to 

pay for my time and costs. There is no money 

left. If you persist with this, I will be forced to 

report you, as a disbarred attorney who was 

essentially convicted of stealing from her law 

Firm employer, to the appropriate authorities.”

Through this conduct, Barnes violated Colo. 

RPC 1.15A(a) and Colo. RPC 4.5(a).

No. 22PDJ019. People v. Herrera. 5/4/2022. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and ad-

dendum thereto and suspended Justin Herrera 

(attorney registration number 42513) for six 

months, all to be stayed upon his successful 

completion of a two-year probationary period 

with conditions. 

In 2017, a client hired Herrera to represent 

him in immigration removal proceedings. 

Herrera filed an asylum application for the client 

in late February 2018. He did not communicate 

further with the client until the month of the 

asylum hearing three years later. He did not 

prepare the client for the hearing because he 

believed the client was amenable to voluntary 

departure or deportation. Herrera told the client 

that he was unlikely to be granted asylum, and 

he advised him to withdraw his application and 

accept voluntary departure or deportation. On 

the day of the hearing, he repeated this advice 

and notified the court that the client did not wish 

to proceed. But the judge indicated that the claim 

was not meritless and told the client that she 

would hear his story. The hearing went forward, 

but Herrera was not prepared to present the 

case. He did not think to request a continuance. 

Herrera then told the client that the prosecution 

would raise his felony conviction and warned 

him that his best avenue to maximize his stay 

in the country was to agree to deportation. The 

client agreed, believing this was his only option. 

Herrera did not inform him that if his asylum 

was denied he could appeal. Even though 

Herrera told the client that it could take up to 

two years to be deported, the client received a 

letter within weeks of the hearing demanding 

that he surrender the next month.  

In a second immigration matter, Herrera 

agreed in 2016 to help a father and son seek 

asylum. Herrera failed to advise them that the 

son could apply for special immigration juvenile 

status. Herrera also agreed to help two other 

family members, who each wanted their own 

asylum hearing. Though each member had 

unique grounds for asylum, Herrera convinced 

them that their cases would be strongest if 

combined with the father’s matter. After another 

family member retained Herrera, he consolidated 

the applications for hearing. He did not disclose 

to his clients that his representation could pose 

a conflict of interest, and he did not obtain a 

waiver. During the hearing, only two family 

members testified due to time constraints. The 

family was denied asylum and retained Herrera 

to appeal. He discussed his concerns about 

the appeal with the father only. Then, without 

securing consent from any of his clients, he 

withdrew the appeal and told the family that 

their appeal had been denied.

Through this conduct, Herrera violated 

Colo. RPC 1.1 (a lawyer must competently 
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represent a client); Colo. RPC 1.2(a) (a lawyer 

must abide by the client’s decisions concern-

ing the objectives of a case and consult with 

the client about the means to achieve the 

objectives); Colo. RPC 1.3 (a lawyer must act 

with reasonable diligence and promptness 

when representing a client); Colo. RPC 1.4(a)

(1)–(3) (a lawyer must promptly inform the 

client of a decision requiring informed consent, 

must reasonably consult with the client about 

the means to achieve the client’s objectives, 

and must reasonably inform the client about 

the status of the matter); Colo. RPC 1.4(b) (a 

lawyer must explain a matter so the client 

can make informed decisions regarding the 

representation); Colo. RPC 1.7(a)(2) (a lawyer 

must not represent a client if the representation 

involves a concurrent conflict of interest); Colo. 

RPC 1.16(a)(1) (a lawyer must withdraw from 

representation if the representation will result 

in ethical violations); and Colo. RPC 8.4(c) 

(providing that it is professional misconduct 

for a lawyer to engage in conduct involving 

dishonesty, fraud, deceit, or misrepresentation).

No. 20PDJ025. People v. Raines. 4/27/2022. 

Revocation of Probation.

On April 27, 2022, the Presiding Disciplinary 

Judge issued an order revoking R. Alex Raines’s 

(attorney registration number 36610) two-year 

period of probation, lifting the stay on his 

six-month suspension, and suspending him 

for six months. The suspension took effect on 

May 11, 2022. After Raines serves his suspension 

and reinstates to the practice of law, he must 

serve a two-year probationary period in case 

number 22PDJ021 based on the same underlying 

misconduct.

In May 2020, Raines stipulated to a six-

month suspension, all to be stayed on his 

successful completion of a two-year period of 

probation, which carried certain conditions, 

including that he violate no further Rules of 

Professional Conduct. During his period of 

probation, however, Raines abused his power as 

an assistant district attorney for the 12th Judicial 

District by engaging in a pattern of threatening 

behavior that prejudiced the proceedings and 

the administration of justice. Because Raines 

had thereby engaged in further misconduct in 

violation of his probationary terms, the Presiding 

Disciplinary Judge revoked Raines’s probation 

under CRCP 251.7(e).

No. 22PDJ021. People v. Raines. 5/3/2022. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and sus-

pended R. Alex Raines (attorney registration 

number 36610) for six months with the require-

ment of reinstatement under CRCP 242.39, all 

to be stayed upon successful completion of a 

two-year probationary period with conditions. 

This period of probation will run consecutive 

to Raines’s six-month suspension imposed in 

case number 20PDJ025.

For about a year, Raines served as the 

assistant district attorney for the 12th Judicial 

District. On several occasions, Raines abused his 

power by engaging in a pattern of threatening 

behavior that prejudiced the proceedings and 

the administration of justice.

In March 2021, during a hearing to address 

a criminal defendant’s violation of probation, 

Raines repeatedly interrupted a probation 

officer while she provided her opinion, at the 

presiding judge’s behest, about the parties’ 

proposed disposition. Raines contended that 

the probation officer was not entitled to object 

or make recommendations that differed from the 

lawyers’ agreement. Later, the chief probation 

officer for the 12th Judicial District called Raines 

to discuss the matter. During that call, Raines 

insisted that probation officers do not represent 

the state or the people of Colorado. He also 

suggested that he might investigate the chief 

probation officer and explicitly said, “I would 

hate to have to go back to my office and open 

an investigation.” This threat served no purpose 

other than to burden the probation officer. 
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In a hearing on a separate case, Raines 

objected to a negotiated plea to which one of 

his colleagues and a defense lawyer agreed. The 

case was continued for a month. During that 

time, the defense lawyer met with the elected 

district attorney, who signed the petition for 

entry of the same plea agreement. At the next 

hearing, Raines again objected to the plea and 

stated that the defense lawyer was “ignoring 

the fact that he’s going to have other clients that 

he needs offers from, and he’s not behaving 

in a way that’s very conducive to—to getting 

things done. And I’m going to be factoring in 

his behavior here in every subsequent case.” 

This threat served no substantial purpose other 

than to burden the defense lawyer. 

In a third case, Raines yelled and shouted at 

opposing counsel and his office manager after 

the lawyer and his client, a criminal defendant, 

failed to appear for a hearing based on miscom-

munications between the lawyer’s staff and court 

staff. At a hearing later that day, Raines asked 

the court to issue a warrant for the defendant’s 

arrest, even though he knew opposing counsel 

had filed a motion to continue the original 

hearing, he knew of the miscommunication, 

and he knew that the defense lawyer’s staff had 

told the defendant that he need not appear at 

the original hearing. 

Through this conduct, Raines violated Colo. 

RPC 4.4(a) (in representing a client, a lawyer must 

not use means that have no substantial purpose 

other than to embarrass, delay, or burden a third 

person) and Colo. RPC 8.4(d) (it is professional 

misconduct for a lawyer to engage in conduct 

prejudicial to the administration of justice).

No. 22PDJ017. People v. Ricciardelli. 4/22/2022. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and pub-

licly censured Peter A. Ricciardelli (attorney 

registration number 07442) with conditions. 

The public censure took effect on April 22, 2022. 

In 2012, a client hired Ricciardelli to defend 

against federal tax fraud allegations. In 2015, 

Ricciardelli negotiated a plea agreement to 

dismiss all but one of the charges. His client 

was also required to pay the federal government 

$161,000 in restitution. A sentencing hearing 

was set for October of that year. Before the 

sentencing hearing took place, however, the 

client fled the country, forfeiting a $10,000 

non-appearance bond.

Ricciardelli held $14,000 of the client’s funds 

in trust. Thrice during the five years after fleeing, 

the client requested that Ricciardelli return those 

funds. But Ricciardelli refused his demands, 

because the liens and claims against the cli-

ent—including a state tax distraint, a federal 

lien for the restitution amount, attorney fees 

in the federal case, and a bank claim for loan 

defaults—exceeded the amount of the client’s 

funds he held in trust. In August 2020, Ricciardelli 

told his client he needed to research whether 

he could release the funds. Ricciardelli billed 

his client for the time he spent researching the 

issue. Eighteen months later, he moved the 

federal court for an order directing the funds’ 

distribution.

In October 2020, the client asked Ricciardelli 

about discrepancies in his account. Ricciar-

delli’s financial records and invoices for the 

account were internally inconsistent, due in 

part to a fire that destroyed many of the client’s 

records. Ricciardelli’s staff created a composite 

accounting that revealed a shortfall in the funds 

that should have been held in trust as of March 

2021. Ricciardelli never provided his client with 

a comprehensive billing report.

Through this conduct, Ricciardelli violated 

Colo. RPC 1.3 (a lawyer must act with reasonable 

diligence and promptness when representing a 

client); Colo. RPC 1.4(b) (a lawyer must explain 

a matter so as to permit the client to make in-

formed decisions regarding the representation); 

Colo. RPC 1.5(a) (a lawyer must not charge an 

unreasonable fee or an unreasonable amount 

for expenses); Colo. RPC 1.15A(a) (a lawyer must 

hold client property separate from the lawyer’s 

own property); and Colo. RPC 1.15D(a) (a lawyer 

must maintain an appropriate record-keeping 

system to track funds or other property held 

for others).  
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No. 21-1080. United States v. Holzer. 4/25/2022. 

D.Colo. Judge Briscoe. Plot to Bomb Synagogue—

Special Conditions of Supervised Release—First 

Amendment—Appellate Waiver Provision of 

Plea Agreement.

Defendant promoted white supremacy 

ideology and racially and religiously motivated 

acts of violence through several social media 

accounts. An undercover FBI agent “friended” 

defendant through Facebook. Defendant sub-

sequently disclosed to FBI agents his plans to 

bomb a synagogue. 

A federal grand jury returned a three-count 

indictment against defendant and he pleaded 

guilty, pursuant to a written plea agreement, 

to (1) intentionally attempting to obstruct 

persons in the enjoyment of their free exer-

cise of religious beliefs through force and the 

attempted use of explosives and fire, and (2) 

maliciously attempting to damage and destroy 

a synagogue by means of fire and explosives. 

The plea included a “waiver of appeal” section, 

through which defendant waived certain appeal 

rights. Defendant objected to special condition 

nine in the agreement, which prohibits him 

from acquiring, possessing, or using any ma-

terial depicting support for or association with 

antisemitism or white supremacy. The district 

court overruled the objection. It sentenced 

defendant to 235 months’ imprisonment to 

be followed by a 15-year term of supervised 

release and ordered him to comply with 11 

special conditions of supervised release.  

Defendant argued on appeal that special 

condition nine infringed on his First Amendment 

rights and was not supported by any partic-

ularized findings. A court deciding whether 

a criminal defendant has waived appellate 

rights in an enforceable plea agreement must 

determine whether (1) the disputed appeal falls 

within the scope of the waiver of appellate rights, 

(2) the defendant knowingly and voluntarily 

waived his appellate rights, and (3) enforcing 

the waiver would result in a miscarriage of 

justice. Here, defendant conceded that special 

condition nine falls within the scope of the 

waiver language but argued that the issue he 

sought to assert fell within the agreement’s 

waiver exception for a sentence exceeding “the 

maximum penalty provided in the statute of 

conviction.” The Tenth Circuit construed the 

term “maximum” to generally refer to something 

quantifiable. However, special condition nine 

is not capable of quantification, so the issues 

defendant sought to raise on appeal fell within 

the scope of the appellate waiver provision but 

not within the scope of the exception. Further, 

defendant did not dispute that he knowingly 

and voluntarily waived his appeal rights, and 

his situation is not among the four recognized 

instances in which a miscarriage of justice will 

result from enforcing the waiver. 

The appeal was dismissed.

No. 21-1144. Seale v. Peacock. 4/27/2022. 

D.Colo. Judge McHugh. Motion to Dismiss for 

Failure to State a Claim—Motion to Amend 

Complaint—Standing—Stored Communications 

Act. 

Plaintiff and defendant Peacock were real 

estate agents who were married to each other, 

and Peacock worked for plaintiff. The parties 

divorced in May 2017, and plaintiff terminated 

Peacock’s employment in June 2018.

In November and December 2017, an 

unidentified person sent anonymous letters 

to plaintiff’s acquaintances that included state-

ments about plaintiff’s dating and sexual activity, 

explicit photographs, his profile from a dating 

website, and references to plaintiff’s business. 

Subsequently, four of plaintiff ’s real estate 

agents left his employ, and three clients and 
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two nonprofit agencies stopped doing business 

with him. Additionally, plaintiff discovered 

that someone other than himself had logged 

into his CTM account (software used by real 

estate professionals) 19 times in December 

2018. Plaintiff determined that at least some 

of the access went through IP addresses that 

were available to Peacock. 

Plaintiff filed suit against Peacock and 

unnamed John Doe and/or Jane Doe defendants 

in Colorado state court. Peacock removed the 

action to the US District Court based on diversity 

jurisdiction. Plaintiff then filed an amended 

complaint alleging statutory civil theft, violation 

of the Stored Communications Act (SCA), 

and invasion of privacy. The magistrate judge 

dismissed the case with prejudice. 

On appeal, plaintiff contended that the 

magistrate judge erred in dismissing the SCA 

claim for failure to state a claim under Fed. R. 

Civ. P. 12(b)(6) because plaintiff could recover 

statutory damages regardless of whether he 

alleged actual damages. The Tenth Circuit 

determined that plaintiff had standing to bring 

the SCA claim because the SCA provides re-

course for invasions of privacy in the realm 

of electronic communications, and plaintiff’s 

alleged harms were closely connected to the 

harms protected by traditional privacy claims 

where the unauthorized intrusion is itself 

actionable. On the merits, a plaintiff must 

show actual damages to be eligible to recover 

statutory damages under the SCA. Here, none 

of plaintiff’s alleged losses are connected to the 

alleged unauthorized access of his CTM account 

because the anonymous person mailed the 

letters more than one year before defendant 

Peacock allegedly accessed the CTM account 

without authorization. The amended complaint 

is therefore insufficient to support an inference 

that plaintiff suffered actual damages caused 
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by the CTM account access, so the magistrate 

judge correctly dismissed the SCA claim. 

Plaintiff also argued that the magistrate judge 

erred by dismissing his claims with prejudice. 

Here, the statutory civil theft claim did not allege 

the intent to permanently deprive plaintiff of 

property, so it did not support the necessary 

elements for statutory civil theft. Accordingly, 

any amendment would be futile, so the mag-

istrate judge did not err. However, because the 

SCA authorizes plaintiffs to recover punitive 

damages regardless of whether they suffered 

actual damages, plaintiff could remedy his SCA 

claim by amending the complaint to expressly 

request punitive damages. Additionally, plaintiff 

could remedy the deficiency in his invasion 

of privacy claim by including factual support 

about the mental anguish he allegedly suffered 

therefrom. Therefore, the magistrate judge erred 

by dismissing these claims with prejudice.

Plaintiff further contended that the mag-

istrate judge abused her discretion in denying 

his motion to further amend the complaint to 

substitute Peacock for the unknown defendants 

because she incorrectly applied the good cause 

standard. Plaintiff maintained that the magistrate 

judge had previously extended the amendment 

deadline in the scheduling order such that only 

Rule 15(a)(2) applied, which contains no good 

cause requirement. However, a party must show 

good cause to extend a deadline in a scheduling 

order. Here, plaintiff never attempted to show 

good cause to extend the time to amend the 

pleadings or join parties. Accordingly, the 

magistrate judge’s interpretation of the order 

was not a clear abuse of discretion. 

The dismissal of plaintiff’s SCA claim under 

Rule 12(b)(6) and the dismissal with prejudice 

of the statutory civil theft claim were affirmed. 

The dismissal with prejudice of the SCA claim 

and the invasion of privacy by appropriation 

of name or likeness claims were reversed and 

the case was remanded with instructions to 

dismiss these claims without prejudice. The 

order denying plaintiff ’s motion to amend 

was affirmed. 

No. 21-8010. United States v. Shakespeare. 
4/29/2022. D.Wyo. Judge Murphy. Revocation 

of Probation—Supervised Release—Jury Trial 

Rights—Double Jeopardy—Plain Error Review.

Defendant sexually assaulted a 14-year-old 

girl while serving the 10-year supervised release 

portion of his sentence from a 2018 conviction. 

Pursuant to a plea agreement, defendant pleaded 

guilty to abusive sexual contact with a minor 

(2020 conviction). The plea agreement contained 

a binding provision that defendant would 

receive a sentence between 240 and 360 months’ 

imprisonment. The government then moved to 
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revoke defendant’s supervised release on the 

2018 conviction for a new sex offense against 

a minor. At the combined sentencing hearing, 

the district court first sentenced defendant to 

a term of imprisonment of 293 months on the 

2020 conviction. It then advised defendant of 

the rights he would be waiving if he admitted 

to violating the supervised release terms for 

the 2018 conviction, and defendant admitted 

the alleged violation. The district court revoked 

defendant’s supervised release on the 2018 

conviction and imposed a mandatory minimum 

five-year term of imprisonment under 18 USC 

§ 3583(k). Defendant did not object under the 

Fifth or Sixth Amendments.

For the first time on appeal, defendant 

argued that the district court’s application 

of § 3583(k) violated (1) his Fifth and Sixth 

Amendment jury trial rights and (2) his Fifth 

Amendment right to be free of double jeopardy. 

Based on Justice Breyer’s concurring opinion in 

United States v. Haymond, 139 S.Ct. 2369 (2019), 

defendant maintained that no penalty could be 

imposed under § 3583(k) unless it was initiated 

by indictment and tried to a jury, with jeopardy 

attaching. However, Justice Breyer’s analysis in 

Haymond is not applicable here. Defendant’s 

jury trial rights claim fails because he admitted 

all the facts necessary for the application of 

§ 3583(k), and his double jeopardy claim fails 

because revocation proceedings are part of 

the punishment for the initial offense, not a 

new prosecution. Therefore, the district court 

did not err, much less plainly err, in applying 

§ 3583(k) to the revocation of defendant’s 

supervised release. 

The judgment and sentenced were affirmed.

No. 19-2197. Allen v. Environmental Resto-
ration, LLC. 5/3/2022. D.N.M. Judge Carson. 

Clean Water Act—Statute of Limitations—Federal 

Preemption—Choice of Law. 

A blowout during excavation of an inactive 

gold mine in Southwestern Colorado released 

at least 3 million gallons of contaminated water 

into Cement Creek. The water from Cement 

Creek then flowed into the Animas and San 

Juan Rivers, which continue into New Mexico. 

The US Environmental Protection Agency (EPA) 

conceded responsibility for the spill and its 

impacts. The State of New Mexico, the Navajo 

Nation, and the State of Utah separately filed 

civil actions under the Clean Water Act (CWA) in 

New Mexico and Utah against the mine owners, 

the EPA, and the EPA’s contractors. Defendant 

Environmental Restoration, LLC (ER) moved 

to transfer the Utah case to the District of New 

Mexico for coordinated or consolidated pretrial 

proceedings. The US Judicial Panel on Multidis-

trict Litigation centralized proceedings in the 

District of New Mexico. Later, individuals who 

farm land or raise livestock along the Animas 

River or San Juan River (collectively, the Allen 

plaintiffs) filed a complaint that included state 

law negligence claims. This suit was consolidated 

into the multidistrict litigation. 

Defendant ER moved to dismiss the Allen 

plaintiffs’ complaint pursuant to Fed. R. Civ. 

P. 12(b)(6), arguing that it was not filed within 

Colorado’s two-year statute of limitations. 

Plaintiffs responded that the claims were timely 

filed under New Mexico’s three-year statute of 

limitations. The district court denied the motion 

to dismiss, concluding that New Mexico’s statute 

of limitations applied to plaintiffs’ state law 

claims, and it certified the case for interlocutory 

appeal.

On appeal, defendant argued that Con-

gress’s intent in passing the CWA, along with 

relevant Supreme Court precedent, mandates 

that Colorado’s two-year statute of limitations 

applies to the Allen plaintiffs’ state law claims. 

The CWA specifically preserves certain state 

actions, and the US Supreme Court’s inter-

pretation of the CWA makes clear that point 

source state substantive law applies to state 

actions. The Allen plaintiffs’ argument that 

this holding does not extend to procedural law 

failed because Congress’s goals in passing the 

CWA—uniformity, efficiency, certainty, and 

predictability—suggest that a single statute of 

limitations should govern all state law claims 

emanating from a single water-polluting event, 

and application of the forum state’s statute of 

limitations is inconsistent with Congress’s full 

purposes and objectives in passing the CWA. 

And without a uniform statute of limitations, 

a defendant is exposed to lawsuits potentially 

indefinitely, which would frustrate the carefully 

prescribed CWA regulatory system. 

The Allen plaintiffs alternatively argued 

that a five-year federal catch-all statute of 

limitations should apply. However, the CWA 

and the Supreme Court’s interpretation of the 

CWA compel a district court to apply the point 

source state’s statute of limitations to state law 

claims preserved under the CWA. Accordingly, 

the district court erred. 

The decision was reversed and the matter 

was remanded.

No. 21-1025. Denver Homeless Out Loud v. 
Denver, Colorado. 5/3/2022. D.Colo. Judge 

McHugh. Homeless Encampments Sweeps—Pre-

liminary Injunction—Preclusive Effect of Prior 

Settlement Agreement—Jurisdiction—Preser-

vation—Claim Preclusion.

The City and County of Denver (Denver) 

banned unauthorized camping on public or 

private property. In 2016, people affected by 

these sweeps filed a class action against Denver 

and certain city officials in the US District Court 

for the District of Colorado in Lyall v. City of 

Denver, 319 F.R.D. 558 (D.Colo. 2017). Lyall 

was resolved in 2019 with a settlement that 

set forth detailed protocols for Denver’s future 

enforcement of the camping ban and released 

a broad range of city parties from present and 

future liabilities. 

Sweeps continued post-Lyall, and Denver 

Homeless Out Loud, an advocacy organization, 

and several people experiencing homelessness 

(collectively, the DHOL plaintiffs) filed a putative 

class action and corresponding motion for 

preliminary injunction. The DHOL plaintiffs 

contended that the homeless encampment 

sweeps conducted or authorized by Denver 

and other city officials (collectively, the Denver 

defendants) violated their procedural due 

process rights. They alleged that the Denver 

defendants seized and summarily destroyed 

property belonging to the DHOL plaintiffs 

without providing adequate notice before the 

seizure and destruction of property. The Denver 

defendants filed a motion to dismiss based on 

the preclusive effect of the Lyall settlement 

agreement. The district court struck the motion 

for procedural defects. After expedited discovery, 

the court conducted a three-day evidentiary 

hearing on the preliminary injunction mo-
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tion. The Denver defendants did not raise 

the preclusive effect of the Lyall settlement 

agreement in opposition to the preliminary 

injunction. Without considering whether the 

Lyall settlement agreement barred the claim, the 

district court granted an injunction based on its 

finding that the procedural due process claim 

was likely to succeed. The injunction requires 

the Denver defendants to satisfy additional 

notice and procedural requirements before 

conducting future sweeps. About two months 

later, the Denver defendants filed a motion to 

dismiss, arguing the Lyall settlement agreement 

precluded the due process claim under the 

doctrines of collateral estoppel and res judicata. 

While that motion was pending, the Denver 

defendants filed this interlocutory appeal.

Though the Denver defendants did not 

assert or argue the preclusion defense, the 

Tenth Circuit opted to exercise its discretion to 

consider the defense, even though jurisdiction 

to enforce the Lyall settlement agreement rests 

with state courts. The Tenth Circuit concluded 

that the DHOL plaintiffs are unlikely to succeed 

on the merits of their procedural due process 

claim because the Lyall settlement agreement 

expressly releases the Denver defendants from 

the instant procedural due process claim, which 

arises from the same municipal custom of 

sweeping homeless encampments at issue in 

Lyall. Accordingly, the DHOL plaintiffs’ proce-

dural due process claim was claim-precluded.

The Tenth Circuit then reviewed the district 

court’s grant of a preliminary injunction for 

abuse of discretion, which occurs where a 

decision is premised on an erroneous conclu-

sion of law or where there is no rational basis 

in the evidence for the ruling. Here, without 

argument from the Denver defendants, the 

district court did not evaluate the preclusion 

defense when it analyzed whether the DHOL 

plaintiffs’ procedural due process claim was 

likely to succeed on the merits. The court legally 

erred by (1) not finding that the DHOL plaintiffs’ 

procedural due process claim was precluded, 

and (2) holding a precluded claim was likely 

to succeed on the merits. Further, the court 

failed to consider record evidence of poten-

tially dispositive terms in the Lyall settlement 

agreement, so its conclusion lacked a rational 

basis. Accordingly, the district court abused its 

discretion in ruling that the first preliminary 

injunction factor weighed in the DHOL plaintiffs’ 

favor. Because a movant must establish four 

factors before a preliminary injunction can issue, 

the district court also abused its discretion by 

granting the preliminary injunction. 

The order was vacated and the case was 

remanded for further proceedings.

No. 22-3010. United States v. Hartley. 
5/17/2022. D.Kan. Judge Matheson. Early Termi-

nation of Probation—18 USC § 3564(c)—Waiver 

of Appeal Rights—Blanket Policy versus Statutory 

Criteria—Harmless Error.

 In separate actions, defendants Hartley and 

Detter moved for early termination of probation 

under 18 USC § 3564(c). The same district court 

judge denied both motions, concluding that 

where the principal sentence was probation, 

shortening that sentence was not in the interests 

of justice, even if a defendant’s conduct was 

meritorious. 

As an initial matter on appeal, the Tenth 

Circuit determined that the appeal waiver in 

Hartley’s plea agreement did not bar his appeal 

because (1) it did not encompass the denial 

of his post-sentencing motion to terminate 

probation under § 3564(c); and (2) it reflects 

ambiguity on whether he waived certain rights 

to appeal a sentence modification, such as the 

motion at issue here.

On the merits, defendants argued that the 

district court abused its discretion by adopting a 

blanket policy to deny them relief and refusing 

to consider the statutory criteria under § 3564(c). 

At oral argument, the Government conceded 

that the district court judge had ruled similarly 

in other cases and that it could not identify a 

case in which the judge had taken a different 

approach. When a district court imposes or 

is asked to modify a sentence, it must make 

individualized determinations based on the 

applicable statutory criteria rather than rely on a 

blanket policy. Section 3564(c) allows a court to 

terminate probation upon consideration of (1) 

the applicable § 3553(a) factors, (2) the defen-

dant’s conduct, and (3) the interests of justice. 

Here, the district court’s blanket policy was in 

direct conflict with statutory rules governing 

probation. Accordingly, the judge’s categorical 

rejection of early termination of probation 

in these cases was an abuse of discretion. 

Further, the error was not harmless because 

the Government could not meet its burden to 

show that, absent the abuse of discretion, the 

result would have been the same, especially in 

light of the court’s finding that each defendant’s 

conduct on probation was meritorious. 

The Government’s motion to dismiss 

Hartley’s appeal based on the appeal waiver 

provision in his plea agreement was denied. 

The orders denying defendants’ motions for 

early termination of probation under § 3564(c) 

were reversed and the case was remanded for 

further proceedings.   

These summaries of selected Tenth 
Circuit opinions are written by licensed 
attorney Robert Gunning (Boulder). 
They are provided as a service by the 
CBA and are not the official language 
of the court. The CBA cannot guarantee 
the accuracy or completeness of 
the summaries. The full opinions are 
available on the CBA website and on the 
Tenth Circuit Court of Appeals website.
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May 5, 2022
2022 COA 49. No. 20CA1356. Hughes v. Essentia 
Insurance Co. Automobile Insurance—Unin-

sured/Underinsured Motorist Benefits—Personal 

Injuries.

Plaintiff insured two classic cars under an 

automobile insurance policy (policy) with 

defendant, Essentia Insurance Company. As a 

condition of this insurance, plaintiff was required 

to have and separately insure a “regular use 

vehicle.” The policy explicitly excepted regular 

use vehicles from its uninsured/underinsured 

motorist (UM/UIM) coverage. Plaintiff was 

driving her regular use vehicle when she was 

injured in a car accident. She sought to recover 

UM/UIM benefits under the policy, but de-

fendant denied coverage because she wasn’t 

using one of the classic cars at the time of the 

accident. Plaintiff sued, and defendant moved for 

summary judgment. The trial court concluded 

that the policy’s regular use vehicle exclusion 

adhered to CRS § 10-4-609 because plaintiff 

was protected through her regular use vehicle 

insurance policy, and it granted the motion.

On appeal, plaintiff contended that the trial 

court erred by granting the motion for summary 

judgment based on an erroneous application of 

Colorado law. In DeHerrera v. Sentry Insurance 

Co., 30 P.3d 167 (Colo. 2001), the Colorado 

Supreme Court held that UM/UIM benefits cover 

persons injured by uninsured or underinsured 

motorists and can’t be tied to the occupancy 

of a certain vehicle. Accordingly, the policy’s 

regular use vehicle exclusion was contrary to 

law. Therefore, plaintiff was entitled to recover 

UM/UIM benefits under the policy, and the trial 

court erred in granting summary judgment. 

The summary judgment was reversed and 

the case was remanded for further proceedings 

consistent with this opinion.

2022 COA 50. No. 20CA1465. Gravina Siding 
and Windows Co. v. Frederiksen. Breach 

of Contract—Unjust Enrichment—Negligent 

Supervision—Attorney Fees.

The Frederiksens contracted with Gravina 

Siding and Windows Co. (Gravina Co.) to replace 

their home’s cedar siding with steel siding for 

$42,116. Plaintiffs put down a $10,000 deposit 

toward the contract price. The work was to 

commence within 10 and 14 weeks after the 

contract was signed and was estimated to take 

up to four weeks to complete. Four and a half 

months after work began, and before the work 

was completed, Gravina Co. requested final 

payment on the outstanding contract balance. 

Plaintiffs terminated the contract and denied 

Gravina Co. further access to their property.

Gravina Co. sued, alleging breach of con-

tract, breach of the covenant of good faith 

and fair dealing, and unjust enrichment. The 

Frederiksens answered and counterclaimed 

against Gravina Co., its owner, and two of its 

employees (collectively, Gravina). Gravina 

moved to dismiss, and the trial court dismissed 

all claims except the breach of contract claim 

against Gravina and the negligent supervision 

claim against the three individual third-party 

defendants. The trial court found that Gravina 

had materially breached the contract and the 

Frederiksens had properly terminated it, and it 

awarded Gravina a net judgment of $19,000 on 

its unjust enrichment claim. The court rejected 

the negligent supervision claim and request for 

attorney fees. 

On cross-appeal, Gravina argued that the trial 

court erred by finding it materially breached the 

contract. Whether a party materially breached 

a contract is a question of fact. Here, the trial 

court found, with record support, that the 

delays resulting from Gravina’s problems with 

Summaries of 
Published Opinions

subcontractors were not due to matters for 

which the contract made allowance. Therefore, 

the trial court did not err in determining that 

by failing to complete the work in a timely and 

satisfactory manner, Gravina breached the 

contract’s material terms, and the Frederiksens 

were entitled to terminate the contract and 

recover actual damages.

The Frederiksens contended that it was error 

for the trial court to allow Gravina to recover 

under an unjust enrichment theory because 

there was a contract, Gravina had unclean hands, 

and they received no benefit from Gravina. 

However, where a contract exists that does not 

provide explicitly for remedies with respect to a 

default at issue, a breaching party may recover 

for the other party’s unjust enrichment. Further, 

the record does not show intentional misconduct 

on Gravina’s part to warrant application of the 

unclean hands concept, and the Frederiksens 

received a benefit from installation of siding on 

a portion of their home. Therefore, Gravina was 

entitled to pursue the unjust enrichment claim.

The Frederiksens also argued that the court 

erred by not applying the doctrine of res ipsa 

loquitur to their negligent supervision claim. 

However, regardless of whether the subcon-

tractors’ negligence caused the Frederiksens’ 

injuries, the individual third-party defendants 

did not owe the Frederiksens a legal duty to 

supervise them. 

The Frederiksens further contended that 

the trial court erred by excluding expert witness 

evidence related to the repair costs of roof 

damage. Here, the trial court did not abuse its 

discretion in excluding the belatedly disclosed 

expert evidence.

The Frederiksens also argued that the trial 

court should have awarded them damages 

rather than awarding restitution to Gravina. 
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J U LY  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      81

As noted above, the Frederiksens were entitled 

to recover damages for Gravina’s breach of 

contract but were not entitled to be unjustly 

enriched at Gravina’s expense. Consequently, 

Gravina could recover the reasonable value of 

the benefit conferred upon the Frederiksens 

less the damages the Frederiksens incurred 

as a result of the breach of contract. However, 

based on the record, it is unclear how the trial 

court arrived at the $19,000 award to Gravina. 

Lastly, the Frederiksens contended that the 

trial court erred by denying their request for 

attorney fees. However, although unsuccessful, 

Gravina presented credible evidence to support 

its breach of contract and breach of covenant 

of good faith claims, so the court did not abuse 

its discretion when it denied the fee request. 

Further, given the manner in which the issues 

were resolved here, neither party is entitled to 

an award of attorney fees and costs incurred 

on appeal.

The judgment was affirmed in part and 

reversed in part, and the case was remanded 

for further proceedings.

May 12, 2022
2022 COA 51. No. 20CA2091. Overton v. Chess. 
Property Tax—Treasurer’s Deed—Redemption—

Interest—Improvements—Expenditures—Off-

set—Easement.

Chess and Erickson (Chess) owned property 

for which they failed to pay real estate taxes 

(property). The county treasurer subsequently 

conveyed a treasurer’s deed for the property to 

the Overtons. Chess challenged the validity of 

the treasurer’s deed based on lack of notice. 

After a bench trial, the district court found that 

Chess had not received the statutorily required 

notice. It ordered return of the property to 

Chess, subject to Chess reimbursing certain 

expenditures as required by CRS § 39-12-101. 

In determining that amount, the court denied 

Chess’s request for an offset for the value of a 

utility easement on part of the property that 

the Overtons had conveyed to a third party. 

The court later authorized Chess to deposit 

into the court registry the principal amount 

determined by the court together with interest 

that was computed from the date of the court’s 

initial order. 

On appeal, the Overtons argued that CRS 

§ 39-12-101 required prejudgment interest 

on reimbursement amounts accruing from 

the date of the expenditures. CRS § 39-12-101 

authorizes prejudgment interest on all cate-

gories of expenditures listed in the statute. It 

requires interest on reimbursement amounts 

from the date of ascertainment as to the value 

of improvements and from the date each of 

the remaining expenditures were made. Here, 

other than the value of improvements, the court 

erred by awarding interest only from the date 

it ascertained the amount of the expenditures.

On cross-appeal, Chess contended that the 

district court erred when it denied an offset for 

the value of the utility easement the Overtons 

conveyed. Here, the record contained the offer 

letter from the utility for the easement and the 

easement deed itself, which supplied at least 

some evidence of the value of the easement 

and thus some evidence of diminution in 

value of the entire parcel. Accordingly, the 

district court’s conclusion that there was no 

evidence regarding the property’s value was 

clearly erroneous.

The judgment was affirmed in part and 

reversed in part. The case was remanded for 

the district court to ascertain the amount of 

interest accruing from the date expenditures 

other than improvements were made, and to 

make findings and conclusions on the value, 

if any, of the easement, and to enter judgment 

accordingly.

May 19, 2022
2022 COA 52. No. 19CA1491. People v. To-
maske. Disarming a Peace Officer—Attempt 

to Disarm a Peace Officer—Police Baton—

Force-Against-Intruders Affirmative Defense—

Sufficiency of Evidence.

While investigating a reported car theft, 

police officers chased defendant into his home 

and tackled him. During the struggle, defendant 

removed the officer’s baton from his duty belt 

and grabbed, but didn’t remove, the officer’s 

holstered firearm. As relevant here, the pros-

ecution charged defendant with disarming a 

peace officer and attempt to disarm a peace 

officer. Defendant raised the force-against-in-

truders statute as an affirmative defense in 



82     |     C O L OR A D O  L AW Y E R     |     J U LY  2 0 2 2

closing argument. The trial court found that 

the prosecution had disproved the second 

condition of the defense, and defendant was 

convicted of both charges.

On appeal, defendant argued that the trial 

court misinterpreted the disarming a peace 

officer statute, CRS § 18-8-116(1), because a 

baton is not a “firearm or self-defense electronic 

control device, direct-contact stun device, or 

other similar device” under the statute. Based 

on the plain language of the statute, a police 

baton does not fall within the purview of the 

statute. Further, no other evidence supported 

the disarming a peace officer charge. Therefore, 

the trial court erred.

Defendant also argued that the court erred 

because the prosecution presented insufficient 

evidence to disprove his force-against-intruders 

affirmative defense. Here, the officer’s testimony 

sufficiently supported the court’s finding that 

the prosecution disproved that defendant had a 

reasonable belief that officers had committed, 

were committing, or intended to commit a crime 

(other than the trespass), a required element of 

the force-against-intruders affirmative defense. 

Accordingly, the court did not err.

Alternatively, defendant contended that the 

trial court premised its force-against-intruders 

analysis on an erroneous conclusion that a peace 

officer’s use of excessive force is not necessarily 

a crime. However, excessive use of force is not, 

standing alone, a substantive crime; the trial 

court rejected defendant’s defense based on the 

evidence presented; and no authority required 

the trial court to consider whether the officer 

knew he wasn’t authorized to arrest defendant 

when he tackled him inside the house.

The conviction for disarming a peace officer 

was vacated. The conviction for attempt to 

disarm a peace officer was affirmed.

2022 COA 53. No. 20CA2087. People in the 
Interest of E.V. Delinquency—Possession of a 

Handgun—Suppression of Evidence—Reasonable 

Suspicion—Investigatory Stop—Sentencing—

Mandatory Detention.

Police received a call that an assault was 

in progress at a park next to an apartment 

building. When officers were searching for the 

victim in a nearby apartment building, they 

encountered E.V., who was talking to another 

person whom an officer recognized from past 

negative interactions. Officers approached, and 

the other person fled. An officer attempted to 

talk to E.V., but he refused to cooperate. While 

the officer was handcuffing E.V., he grabbed 

E.V.’s drawstring bag off his shoulder and felt 

what seemed to be a handgun inside. The officer 

opened the bag and discovered a handgun. E.V. 

was adjudicated delinquent for possession of a 

handgun by a juvenile. By the time of sentencing, 

E.V. had turned 18. The magistrate determined 

that a mandatory sentencing provision required 

E.V. to serve at least five days of detention, which 

she sentenced him to serve in jail because he 

was 18. The magistrate stayed the execution 

of the jail sentence until the completion of 

this appeal. The district court affirmed the 

adjudication and sentence.

On appeal, E.V. argued that the magistrate 

erred by failing to suppress evidence of the 

handgun because there was no reasonable 

suspicion that justified the investigatory stop. 

Here, it was reasonable for officers to suspect 

that E.V. might have been sweaty and out of 

breath because he was involved in the assault 

that had just occurred in an area where fights 

and shootings involving juveniles were common. 

Because the officer had reasonable suspicion 

to briefly detain E.V., the trial court did not 

abuse its discretion in failing to suppress the 

evidence of the handgun. 

E.V. also argued that the magistrate erred by 

ruling that the mandatory minimum sentencing 

provision in CRS § 19-2-911(2) required a 

five-day jail sentence. Section 19-2-911(2) 

applies to (1) persons under 18 years of age, 

and (2) persons over 18 years of age who are 

under the court’s continuing jurisdiction for 

an alleged delinquent act committed before 

they turned 18. The statute authorizes only a 

mandatory period of “detention,” defined in 

CRS § 19-1-103(40) as the temporary care of 

a child (a person under 18). Consequently, 

detention is a sentence that can be imposed 

only on a person under 18. Because E.V. was 

not under 18 at sentencing, he was not a child, 

and he could not be sentenced to any form of 

detention under CRS § 19-2-911(2). Therefore, 

he was not subject to a mandatory minimum 

sentence, and his five-day jail sentence was not 

authorized by CRS § 19-2- 911(2). Accordingly, 

the magistrate erred. 

The judgment was affirmed. The district 

court’s order affirming the magistrate’s sentence 

was reversed, and the case was remanded to 

the district court with directions to remand to 

the magistrate for resentencing consistent with 

this opinion and the applicable sentencing 

provisions.

2022 COA 54. No. 21CA0962. People v. Eason. 
Crim.P.24(c)(4)—Mistrial Due to Public Health 

Crisis—Fair Jury Pool—Separation of Powers—

Discovery Violations—Sanctions.

 Defendant was charged with second degree 

assault, third degree assault, and two counts of 

misdemeanor menacing. Before trial, defendant 

moved to dismiss based on the prosecution’s 

failure to properly preserve the police officer’s 

bodycam recording on the day of the incident. 

The district court denied the motion. The trial 

was scheduled for March 1, 2021, but on that day 

the court sua sponte declared a mistrial under 

Crim. P. 24(c)(4) due to COVID-19 restrictions 

and reset the trial for June 7, 2021. Defendant 

objected and moved to dismiss, arguing that (1) 

Rule 24(c)(4) violates separation of powers, (2) 

Rule 24(c)(4) didn’t apply anyway because a fair 

jury pool could be assembled, and (3) the court 

couldn’t declare a mistrial because limiting the 

number of courtrooms was within the court’s 

control. The court denied the objection and 

motion.

After the June trial began, defense counsel 

learned that the victims had given written 

statements to the police that the prosecution had 

not provided to the defense. Counsel renewed 

the motion to dismiss, and the prosecutor 

agreed there had been a rule violation. As a 

sanction, the court dismissed the menacing 

charge as to one victim but declined to dismiss 

the menacing charge as to the second victim or 

the assault charges. The jury found defendant 

guilty of menacing.

On appeal, defendant argued that the dis-

trict court erred by declaring a mistrial and 

refusing to dismiss the case on speedy trial 

grounds, because Rule 24(c)(4) violates the 

separation of powers doctrine and is therefore 
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unconstitutional. The Colorado Supreme Court 

has the power to make rules governing practice 

and procedure in civil and criminal cases, and 

procedural rules do not violate the separation of 

powers. The Court adopted Crim. P. 24(c)(4) in 

2020 during the COVID-19 pandemic to allow 

a trial court to declare a mistrial if a fair jury 

pool cannot be safely assembled due to a public 

health crisis or limitations arising therefrom. 

Rule 24(c)(4) governs practice and procedure, 

so it is a procedural rule and does not violate 

separation of powers. Alternatively, even if some 

aspect of public policy underlies the rule, it 

doesn’t conflict with any legislative or executive 

expression of public policy. Accordingly, the 

district court did not err.

Defendant also argued that the district 

court erred by declaring a mistrial because it 

didn’t make specific findings as required by 

Rule 24(c)(4) and its reasons for the mistrial 

were matters within its control. However, the 

court made specific findings in declaring the 

mistrial, including that it could only select one 

jury at a time and another case had priority on 

the docket, and it cited circumstances outside 

of the court’s control related to the pandemic 

and related public health orders. Therefore, 

the court did not err.

Defendant further contended that the district 

court erred by denying his motions to dismiss 

based on the prosecution’s discovery violations. 

Here, though the State inadvertently destroyed 

the bodycam recording, the recording had 

no exculpatory value, and there was other 

evidence available to effectively cross-examine 

key witnesses. As to defendant’s contention 

that dismissal of the entire case was the only 

appropriate remedy for the prosecution’s late 

disclosure of the victims’ written statements, 

the Court of Appeals presumed the district 

court’s choice of sanction was appropriate 

because defendant failed to provide the Court 

with transcripts of any of the trial testimony.

The judgment was affirmed.

May 26, 2022
2022 COA 55. No. 18CA1409. People v. Mon-
toya. Driving Under the Influence—Refusal to 

Take a Blood Test—Expressed Consent Statute—

CRE 106 Rule of Completeness.

Defendant drove into the back of another 

car. The other driver called the police and 

reported that defendant appeared intoxicated. 

The responding officer also noticed signs of 

intoxication, but defendant declined to per-

form roadside maneuvers. He was arrested 

on suspicion of driving under the influence 

(DUI) and advised about Colorado’s expressed 

consent statute. Defendant initially agreed to 

take a blood test, and at detox, he signed an 

expressed consent form and agreed to a blood 

test. But when the nurse arrived for the test, 

defendant refused it. Later, and within the 

two-hour window for administering the test, 

he again said he would take it , but this request 

apparently was denied. In a pretrial ruling, 

the district court concluded that defendant’s 

later statement that he was willing to take the 

test was self-serving hearsay because once he 

refused the test, he was not entitled to change 

his mind. The court determined that the later 

statement would be prejudicial and confusing 

because the jurors would question why the test 

had not been administered. As a result, and 

despite defendant’s objection based on CRE 

106’s rule of completeness, the court allowed the 

prosecution to redact the portion of the officer’s 

body cam video that included defendant’s 

statement that he would take the test, and the 

court instructed the jury that defendant had 

refused to take the test. Defendant was found 

guilty of DUI and careless driving. In a separate 

hearing, the court found by a preponderance 

of the evidence that defendant’s DUI violation 

was his fourth conviction, which elevated his 

DUI to a felony.

On appeal, defendant argued that the district 

court erred by excluding his exculpatory state-

ment that he was willing to take a blood test. 

Colorado’s expressed consent statute requires 

that a person who elects either a blood or breath 

test must cooperate such that the blood or breath 

sample can be obtained within two hours of 

the person’s driving. A licensee’s initial refusal 

to take a test may not be irrevocable, but the 

driver must agree to the test while the officer 

remains engaged in requesting or directing 

completion of the test. A licensee’s unwillingness 

to take a test may be construed as a refusal of 

testing, which may result in an inference of 

guilt. Here, the district court’s legal conclusion 

that a person’s refusal to take a blood test is 

irrevocable was an abuse of discretion without 

first finding that defendant had refused because 

the officer had disengaged, the test could not 

be administered within the two-hour window 

when he later changed his mind, or defendant 

engaged in other actions that constituted refusal 

by noncooperation. Consequently, the pretrial 

ruling was a misapplication of the law, and the 

court erred. Further, this error was not harmless.

Defendant also argued that the entire video 

of his test-taking should have been presented to 

the jury under CRE 106’s rule of completeness. 

When refusal to take a chemical test is disputed 

by the defendant based on the defendant’s re-

corded or written statement that the prosecution 

seeks to use at trial, the entire statement must 

be presented to the jury for its consideration. 

Here, this rule required admission of the entire 

test-taking video because (1) the jury needed 

a complete picture of what happened; (2) the 

rule of completeness may trump otherwise 

inadmissible evidence, such as hearsay, to 

prevent a misleading or incomplete view; 

and (3) the jury’s potential question as to why 

defendant was not given the test if shown the 

latter portion of the video would put the issue 

of refusal in dispute. The district court thus 

erred, and the error was not harmless because 

the jury was invited to consider defendant’s 

refusal as part of the evidence when it did not 

have the entire video in which defendant later 

claimed a willingness to take the test.

The convictions were reversed and the case 

was remanded for a new trial.

2022 COA 56. No. 19CA2359. People v. Smith. 
Crim. P. 35(c)—Postconviction Counsel—Waiver 

of Pro Se Claims—Ineffective Assistance of 

Counsel.

Defendant was convicted of sexual assault 

on a child—position of trust—pattern of abuse; 

three counts of sexual assault on a child—po-

sition of trust; and four counts of promotion 

of obscenity to a minor. A Court of Appeals 

division affirmed his convictions in a 2015 

unpublished decision. In 2018, defendant filed a 

pro se Crim. P. 35(c) motion asserting 12 claims 

related to ineffective assistance of counsel, 
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newly discovered evidence, and prosecutorial 

misconduct. The postconviction court appointed 

counsel, who then filed a supplemental Crim. 

P. 35(c) motion that expanded on three of 

defendant’s original claims and clarified that 

he challenged only the effectiveness of his prior 

trial counsel. The court denied the claims in a 

written order without a hearing, and it found, 

in a footnote, that the remaining issues raised 

in defendant’s pro se petition were waived 

because counsel had not reasserted them in 

the supplemental motion and the prosecution 

had not responded to them.

On appeal, defendant argued that the 

postconviction court erred in finding that he 

waived his pro se claims by not reasserting 

them in counsel’s supplemental motion. Here, 

the supplemental motion does not indicate an 

intent to waive or abandon the remaining pro 

se claims, so the court erred.

Defendant also argued that the postconvic-

tion court erroneously denied without a hearing 

his claim that trial counsel was ineffective in 

failing to make a record of the trial court’s ex 

parte communications with the jury. Defendant 

raised this issue on direct appeal, and a Court of 

Appeals division held that counsel’s affirmative 

acquiescence invited any error and defendant 

had waived the right to object. Further, the 

record does not support the allegation that ex 

parte communications occurred; defendant 

failed to explain how juror affidavits would have 

assisted in resolving the issue; and the Court 

rejected defendant’s contention that had the 

error been properly preserved, his conviction 

would have been reversed. Therefore, the 

postconviction court did not err.

Defendant further argued that the post-

conviction court erroneously denied without a 

hearing his claim that trial counsel was ineffec-

tive by failing to consult an independent expert 

to assist in preparing for cross-examination of 

the prosecution’s generalized expert witness. 

Here, the prosecutor endorsed and presented 

generalized expert testimony on child sexual 

abuse. Defense counsel decided that an expert 

witness for the defense would not be necessary 

to prepare for cross-examination. The postcon-

viction court did not err in denying this claim 

without a hearing because whether to consult 

an expert, and whether and how to conduct 

cross-examination, are strategic decisions 

made in counsel’s discretion.

The order was affirmed in part and reversed 

in part, and the case was remanded for the 

postconviction court to make further findings 

on the claims raised in the pro se motion.

2022 COA 57. No. 20CA1545. Doe v. University 
of Denver. Student Sexual Misconduct Investi-

gations—Contract—Tort.

John Doe and Jane Roe were undergraduate 

students at the University of Denver (DU). Jane 

filed a complaint with DU’s Office of Equal 

Opportunity (OEO) alleging that John had sexual 

intercourse with her without her consent. As 

part of the enrollment process, John received a 

copy of the OEO procedures. After OEO received 

the complaint, the Title IX coordinator held 

an informational meeting with Jane, and she 

requested a formal investigation. John submitted 

to a formal interview and gave five names of 

other people to be interviewed. In addition 

to John and Jane, investigators interviewed 

11 witnesses that Jane identified but none of 

John’s witnesses. Jane underwent a sexual 

assault nurse examination (SANE). During the 

investigation, she submitted only portions of 

the SANE report, which did not include any 

medical analysis as to the possible cause or age 

of her injuries. After reviewing the preliminary 

report, John realized that investigators had not 

interviewed any of his witnesses and he again 

requested that they do so. Investigators then 

interviewed only one of John’s witnesses, his 

therapist. The OEO report concluded that it 

was more likely than not that John engaged 

in non-consensual sexual contact with Jane. 

John was subsequently dismissed from DU. He 

appealed, and his appeal was denied.

John sued DU, its trustees, and the in-

dividuals responsible for the investigation 

and adjudication in the US District Court for 

the District of Colorado. That court granted 

summary judgment on the federal claims in 

favor of all defendants and dismissed the state 

law claims for breach of contract, breach of 

the covenant of good faith and fair dealing, 

promissory estoppel, and negligence, without 

prejudice. John then filed the instant lawsuit in 

Denver District Court, raising the same state law 

claims he originally brought in federal court. 

The district court granted defendants’ motion 

for summary judgment on all claims. After the 

instant case was briefed, the US Court of Appeals 

for the Tenth Circuit reversed the federal district 

court’s grant of summary judgment, finding 

that genuine issues of material fact precluded 

summary judgment on his Title IX claim against 

DU. The Tenth Circuit’s opinion identified 

several inconsistencies and deficiencies in 

DU’s investigation of John and concluded that 

there were genuine issues of material fact as 

to whether DU’s investigation discriminated 

against John based on sex in violation of Title IX.

John argued on appeal that DU breached its 

contract by expelling him without following its 

OEO procedures by conducting a “thorough, 

impartial and fair” investigation. The funda-

mental question before the Court of Appeals 

was whether “thorough, impartial and fair” is 

sufficiently definite to be enforceable in contract. 

The basic relationship between a student and an 

educational institution is contractual in nature. 

Contract terms that are sufficiently definite 

to enable the court to determine whether the 

contract has been performed are enforceable. 

Here, when reviewed as a whole, the OEO 

procedures give sufficiently definite meaning 

to the words “thorough, impartial and fair” to 

determine whether those contractual terms have 

been performed or breached under Colorado 

contract law. Further, the record reveals arguable 

deficiencies in DU’s investigation that create 

genuine issues of material fact as to whether 

DU abided by its contractual commitments to 

provide a thorough, impartial, and fair inves-

tigation before it expelled John. And, for the 

same reasons, genuine issues of material fact 

precluded summary judgment on John’s breach 

of contract claim premised on a breach of the 

duty of good faith and fair dealing.

John also asserted that DU owed him a tort 

duty of care, independent of its contractual 

obligations, to adopt fair procedures and to 

implement those procedures with reasonable 

care when it investigated and adjudicated 

the allegations against him. Injuries resulting 

from procedurally faulty investigations and 

adjudications of allegations can be severe. 

FROM THE COURTS   |   COLORADO COURT OF APPEALS
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DU’s burden in guarding against such inju-

ries is significant but it does not outweigh the 

severe risk of harm inherent in DU’s conduct, 

the foreseeability and likelihood of injury to a 

student weighed against the social utility of DU’s 

conduct, and the consequences of placing the 

burden on DU. Therefore, DU owed John this 

duty of care, and genuine issues of material fact 

precluded summary judgment on his tort claim 

against DU. Accordingly the district court erred 

in entering summary judgment for DU. However, 

the trustees, employees, and agents of DU owed 

no tort duty of care, so summary judgment as 

to those parties was proper. 

The district court’s summary judgment 

dismissing John’s contract and tort claims against 

DU was reversed. The summary judgment in 

favor of DU’s trustees, employees, and agents 

was affirmed. The case was remanded for further 

proceedings consistent with the opinion.

2022 COA 58. No. 21CA0263. In re Estate of 
Garcia. Slayer Statute—Jurisdiction—Stand-

ing—Probate.

Decedent was 34 years old when she died 

intestate. Her husband reported that he found 

her face down in bed and unresponsive several 

hours after they had engaged in “kinky sex” 

during which her hands were tied to the bed. 

Decedent was survived by her husband (her 

sole heir) and two children. The children lived 

with husband following their mother’s death. 

The autopsy noted evidence supporting the 

conclusion that decedent had died of terminal 

cardiac arrhythmia resulting from an existing 

heart condition.

Twelve years after her death, decedent’s 

sister Strong obtained a second opinion on 

the cause of death from a pathologist. The pa-

thologist opined that the death was caused by 

pulmonary edema, possibly due to “intoxication, 

mechanical asphyxiation, smothering, cho[]

king, neck compression using ligature . . . and 

hyper/hypothermia.” Decedent’s father sued 

husband under the slayer statute seeking (1) a 

determination that husband feloniously caused 

decedent’s death, (2) a determination that the 

children are decedent’s sole heirs, and (3) a 

judgment directing husband to forfeit his rights 

to all assets that he had an interest in and to 

account for and disgorge to the children all that 

he had received. 

The children entered the case and sought its 

dismissal. Strong later joined the case, and after 

decedent’s father was dismissed, she became the 

sole petitioner. Husband’s motions to dismiss 

based on lack of standing under the slayer statute 

and the statute of limitations were denied. 

After four years of litigation, husband made 

an offer of settlement to the children, which 

they accepted, and to Strong, who accepted 

conditionally in satisfaction of her monetary 

claim but not as to her individual claim for 

a determination that father had feloniously 

killed decedent. Ultimately, father confessed 

liability under the slayer statute to effectuate 

his settlement with the children, but he did not 

confess liability to Strong pending an appeal 

on issues of standing and statute of limitations. 

The trial court accepted father’s admission and 

entered an unconditional final judgment in 

favor of Strong on her felonious killing claim 

that reflected father’s admission of liability and 

a judgment against husband in the amount of 

$500,000 to be apportioned equally between 

the children. It also awarded costs to Strong 

under CRCP 54(d).

On appeal, father argued that the district 

court erred by determining that Strong and 

decedent’s father had standing to assert claims 

under the slayer statute. Only an “interested 

person” may bring an action under the slayer 

statute, whose sole purpose is to prevent the 

slayer from benefiting from the victim’s death 

or profiting from the wrongdoing. Accordingly, 

interested persons do not include persons 

who lack a property right or claim against a 

decedent’s estate. Decedent’s father and Strong 

admitted in the petition that they were not heirs, 

and Strong conceded that she had no financial 

interest in decedent’s estate and did not contend 

that decedent’s father had a financial interest 

in the estate. Further, decedent’s father and 

Strong lacked authority to assert a claim under 

the slayer statute in the name of decedent’s 

child Krysta, who was an adult at the time of 

decedent’s death, and decedent’s child A.G., 

whose guardian ad litem disavowed the claims. 

Accordingly, decedent’s father and Strong lacked 

standing to seek relief under the slayer statute. 

Given this disposition, the Court of Appeals 

did not reach father’s statute of limitations 

argument. 

The portion of the judgment determining 

that father feloniously killed decedent and the 

order awarding costs to Strong were reversed.  

These summaries of published Court of 

Appeals opinions are written by licensed 

attorneys Teresa Wilkins (Englewood) and 

Paul Sachs (Steamboat Springs). They 

are provided as a service by the CBA and 

are not the official language of the Court; 

the CBA cannot guarantee their accuracy 

or completeness. The full opinions, the 

lists of opinions not selected for official 

publication, the petitions for rehearing, and 

the modified opinions are available on the 

CBA website and on the Colorado Judicial 

Branch website.
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FROM THE COURTS   |   COLORADO SUPREME COURT

May 16, 2022
2022 CO 20. No. 20SC565. French v. Centura 
Health Corp. Contracts—Incorporation by 

Reference—Amount of Compensation and 

Value of Services. 

In this case, the Supreme Court considered 

whether a hospital’s chargemaster, a database 

that lists rates for specific medical services and 

supplies, was incorporated by reference into 

hospital services agreements that a patient 

had signed. The Court concluded that because 

the patient neither had knowledge of nor 

assented to the chargemaster, which was not 

referenced in the hospital services agreements 

or disclosed to her, the chargemaster was not 

incorporated by reference into the hospital 

services agreements. Accordingly, the hospital 

services agreements left the price term open, 

and the jury appropriately determined that term.

The Court reversed the judgment of the 

division below.

2022 CO 21. No. 20SC950. Gomez v. JP 
Trucking, Inc. Interstate Drivers—Overtime 

Compensation—Overtime Exemption—Colo-

rado Minimum Wage Order, 7 Colo. Code Regs. 

1103-1—Fair Labor Standards Act, 29 USC §§ 

201–209—Motor Carrier Act Exemption, 29 

USC § 213(b)(l).

In this case, the Supreme Court considered 

whether four commercial truck drivers were 

entitled to overtime pay from their former 

employer, JP Trucking, Inc., for hours they 

worked exceeding 40 hours per week or 12 

hours per day. A state regulation in effect 

during the relevant timeframe (i.e., throughout 

2015), Colorado Minimum Wage Order 31, 

contains a provision exempting “interstate 

drivers” from overtime compensation (the 

Wage Order 31 exemption). The Court held 

that the term “interstate drivers” in the Wage 

Order 31 exemption refers to drivers whose 

work takes them across state lines, regardless 

Summaries of Published Opinions

of how often. Therefore, the Wage Order 31 

exemption is triggered the first time a driver 

crosses state lines during a work trip.

Here, two of the four truck drivers did not 

cross state lines during a work trip. Conse-

quently, they do not come within the scope 

of “interstate drivers” in the Wage Order 31 

exemption and were entitled to overtime 

compensation. But the other two drivers each 

crossed state lines during a work trip, which 

rendered them “interstate drivers” under the 

Wage 31 exemption and thus ineligible for 

overtime compensation. The fact that these 

two drivers crossed state lines on only one 

occasion is academic. Contrary to the truck 

drivers’ contention, there is no basis to hold 

that the term “interstate drivers” applies only 

if a driver’s work takes him or her across state 

lines predominantly. 

The Court reversed the judgment of the di-

vision below and remanded the case for further 

proceedings. On remand, the division should 

consider JP Trucking’s remaining contentions 

regarding the calculation of damages. The 

Court cautioned that the holding in this case 

is limited by a recently enacted state regulation 

that changes the meaning of “interstate drivers.” 

This decision governs only the Wage Order 31 

exemption and other Wage Orders containing 

that exemption.

2022 CO 22. No. 21SA122. Farmers Reservoir 
and Irrigation Co. v. Arapahoe County Water 
and Wastewater Authority. Water Law—Water 

Decree Interpretation—Terms and Conditions. 

The Farmers Reservoir and Irrigation 

Company (FRICO) filed an application with 

the water court to obtain a decree confirming 

absolute and conditional water rights to use 

natural runoff, drainage, waste, return flows, 

and seepage water accruing to the Beebe Seep 

Canal to supplement water deliveries to its 
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Did you know that 80% of our readers 
save our publication in their library? 

Email mhigham@cobar.org to learn about 
advertising opportunities in Colorado Lawyer.
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These summaries of Colorado Supreme 
Court published opinions are provided 
by the Court; the CBA cannot guarantee 
their accuracy or completeness. Both the 
summaries and full opinions are available 
on the CBA website and on the Colorado 
Judicial Branch website.

shareholders to use for irrigation. Following 

a five-day trial, the water court issued a final 

judgment confirming and decreeing the water 

rights, contingent upon certain terms and 

conditions outlined in the final decree. 

In this case, the Supreme Court considered 

whether the water court’s inclusion of these 

terms and conditions violated FRICO’s con-

stitutional and statutory right to appropriate 

unappropriated water and whether the water 

court erred by awarding FRICO certain new 

water rights. The Court concluded that the water 

court’s inclusion of these terms and conditions 

does not violate FRICO’s constitutional and 

statutory right, these terms and conditions are 

supported by evidence in the record, and the 

water court’s award of the challenged water 

rights is not clearly erroneous. 

Accordingly, the Court affirmed the water 

court’s final decree.

May 31, 2022
2022 CO 23. No. 20S853. People v. Gilbert. 
Motion for Continuance—Sixth Amendment—

Counsel of Choice. 

The Supreme Court clarified that a trial 

court need not make explicit findings as to each 

and every factor under People v. Brown, 2014 

CO 25, when ruling on a defendant’s motion 

for a continuance to change counsel and that, 

where the record is adequately developed, an 

appellate court may review the trial court’s 

denial of a motion to continue under the relevant 

Brown factors rather than remand the case for 

the trial court to make more express findings 

under Brown. 

Here, the Court concluded that the district 

court erred by requiring defendant to establish 

good cause before discharging his retained 

counsel, contrary to Ronquillo v. People, 2017 

CO 99, ¶ 4. Because defendant sought to replace 

his retained counsel with new retained counsel, 

the Court reviewed the Brown factors based 

on the existing record and concluded that the 

district court abused its discretion in denying 

defendant’s motion for a continuance and, in 

so doing, violated his Sixth Amendment right 

to counsel of choice.

The Court therefore affirmed the Court of 

Appeals’ judgment in part, albeit on different 

grounds.  
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We welcome photos of 
Colorado landscapes, buildings, 
landmarks, and animals, as well as 
photographs of original artwork. 
People may be in the photo, but 
they should not be identifiable.  

Send original, high-resolution 
jpeg files to Kate Schuster 
at kschuster@cobar.org. 
Only photographs taken by 
active or retired CBA members, 
Colorado law students, or law-
related administrative staff will 
be considered.

Colorado Lawyer would like to consider 
your photograph for its cover.

Unleash your  
inner photographer.
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Introducing Fastcase: 
A guide to legal research 
for Colorado Bar members

What is Fastcase?
More than 1.1 million lawyers 
nationwide subscribe to Fastcase's 
legal research tools. Fastcase offers 
primary legal research, as well as 
more than 750 books, treatises and 
journals. Fastcase also integrates with 
Docket Alarm’s briefs, pleadings and 
motions database, and it syncs with a 
mobile app on iOS and Android.
 
Why did Fastcase 
and Casemaker merge?
Fastcase and Casemaker are 
combining to offer a comprehensive 
set of tools and products to users. 
Soon, you will gain new innovations 
in citator, docket analytics, workflow 
tools and more.

Ready to get started? 
Here are some next steps.

1. Log on to Fastcase from our 
homepage cobar.org using the 
same credentials as you do for 
our website. 

2. Visit the Resource Library 
via cobar.org/fastcase and 
consider registering for a 
training webinar, watching the 
collection of tutorial videos and 
reading more information about 
the transition. 

 
Questions? 
Call 866-773-2782 or email support@
fastcase.com

Exciting Updates to Your Legal Research Member Benefit
The CBA is committed to proving our members with innovative research 
solutions. Since 2004, the CBA has offered members no-cost access to 
Casemaker, the legal research platform. Now, we’d like to introduce you to 
Fastcase!



92     |     C O L OR A D O  L AW Y E R      |     J U LY  2 0 2 2

BUSINESS 
SERVICES
ABA Books
 CBA members receive a 15% discount on 

ABA books. Use code PAB8ECOB. Visit 

www.americanbar.org/products.

Clio
 Clio’s industry-leading, cloud-based 

solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount. Visit www.goclio.com/landing/

cobar.

 
Discovery Genie
 On-demand system for reviewing, 

organizing, indexing, and producing 

electronic files. CBA members save 

20% on subscription charges. Visit 

www.discoverygenie.com. Use code 

CBAMEMBER. 

TheFormTool and Doxsera
 Document assembly and automation 

software that can help you reduce 

documentation errors. Easy to use, 

wicked smart. Save 10% by visiting www.

theformtool.com/links/cba.

 

Indexed I/O
 A premium eDiscovery solution, without 

the expensive price tag. Indexed I/O 

provides a scalable, cloud-based solution. 

CBA members receive a discount. Visit 

www.indexed.io/cobar.

Konica Minolta 
 Law firms’ technology demands are critical. 

CBA members receive a rebate on hardware 

purchases. Contact Alyse Kochenberger at 

akochenberger@kmbs.konicaminolta.us. 

Lenovo
 Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 30% 

off the public web price with access to flash 

sales. Visit http://1800members.com/cobar.

MGMT HQ
 MGMT HQ offers access to monthly 

webinars, white papers, Affinity University, 

and more. Give your team the kind of 

practical, real-world training it needs to 

grow and thrive. Use code COBARMEMBER 

for a 100% discount. Visit www.cobar.org/

lpm.

MyCase
 MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

Office Depot
 Save up to 80% on office supplies. Visit 

http://1800members.com/cobar.

Page Vault
 On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. Visit page-vault.com/

partners/Colorado-bar-association. 

Practice Panther
 The leading and most user-friendly provider 

of cloud-based practice management and 

billing software for law firms. Receive 15% 

off your first year. Visit www.cobar.org/

perks#34081-business-services.

Ruby Receptionists
 Save 6% on this virtual receptionist service. 

Call (866) 611-7829 or visit www.callruby.

com.  

MEMBERSHIP 
PERKS

Full details on all membership perks are available at www.cobar.org. 
For more information, contact Melissa Higham at mhigham@cobar.org.



Simple Law
 Manage cases and a practice. Add your 

free attorney profile and start your free trial 

today. Visit www.simplelaw.com.

Smokeball
 Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process. Visit https://info.

smokeball.com/colorado-bar-association-

members.

UPS
 Save up to 25% on online print services. Visit 

http://1800members.com/cobar.

The UPS Store
 Save up to 25% on online print services. Visit 

http://1800members.com/cobar.

FINANCIAL 
SERVICES
ABA Retirement Funds
  Providing affordable 401(k) plans exclusively 

to the legal community for 50 years. Call 

(866) 812-3580 for a free consultation or visit 

www.abaretirement.com.

LawPay
 Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription. Call (866) 

376-0950 or visit www.lawpay.com/cobar.

 
Options Credit Union
 Options Credit Union was founded in 1979 

by the Denver Bar Association. Visit www.

optionscreditunion.com.  

PERSONAL 
SERVICES

the ART, a Hotel
 This luxurious hotel creates an unparalleled 

experience. Call (303) 572-8000 and use code 

negcodenbar for special room rates.

Brooks Brothers
 Receive a 15% discount when you sign up for a 

Brooks Brothers Corporate Membership Card. 

Call (866) 515-4747 or visit www.membership.

brooksbrothers.com; use code 15201 and pin 

code 47841.

Car Rental Discounts
 ■  Avis: (800) 331-1212, account #A745900

 ■ Dollar: (800) 800-4000, account #3065062

 ■ Hertz: (800) 654-3131, (800) 654-3131,

account #2177879

 ■ National: (800) 227-7368, account #5434894

 ■ Thrifty: (800) 847-4389, account #3065063

Colorado Ballet/Colorado Symphony
 Discount tickets are available with code 

COBAR. Visit www.coloradoballet.org and 

www.coloradosymphony.org. 

Core Power Yoga
 Enjoy 20% off unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending
 CBA members receive substantial savings on 

a new home purchase or refinance. Contact 

Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers exclusive 

pricing on hotels and vacation homes 

in or near Disney World and Universal 

Studios Orlando, along with discount 

tickets for Disney World, Universal Studios 

Orlando, Sea World, and all Orlando-area 

theme parks and attractions. Visit www.

orlandoemployeediscounts.com/index-new.

Yoga Pod
 Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners
 Premium discount on long-term care 

insurance for members, their families, 

and their staff. Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 Geico Insurance offers high-quality and 

trusted auto insurance. Visit www.geico.com 

or call (800) 368-2734.

Guardian Life Insurance Co.
 Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton Affinity/
CNA Malpractice Insurance
 Contact Casey MacDonald at (913) 652-5713 

to discuss your malpractice insurance needs.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write an 
article in an area not listed on these pages, please contact Jodi Jennings at jjennings@cobar.org 
(substantive law articles) or Susie Klein at sklein@cobar.org (all other areas). Writing guidelines 
are available at cl.cobar.org/write-for-us.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Michelle Sylvain
mssylvain3@gmail.com

ANIMAL LAW

Kate A. Burke
(303) 441-3190, kaburke@bouldercounty.org

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Marcy G. Glenn
(303) 295-8320,

mglenn@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BANKRUPTCY  LAW

Curt Todd
(303) 955-1184, 

ctodd@templelaw.comcastbiz.net

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@judicial.state.co.us

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(303) 443-8010, gjsmith@celaw.com

IMMIGRATION LAW

David Harston
(303) 736-6650, 

david.harston@EAHimmigration.com

David Kolko
(303) 371-1822, dk@kolkoassociates.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org/write-for-us.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.
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John M. Husband
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Jennifer Seidman
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David W. Kirch
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Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net
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Kevin Kinnear 
(720) 699-0763, kevin@kinnearllc.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

ACCESS TO JUSTICE

c/o Susie Klein, sklein@cobar.org 

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Michelle Penn
(303) 871-6827, mpenn@law.du.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

Lindsay J. Obert 
(303) 688-3045, obert@ffcolorado.com

PROFILES IN SUCCESS

Kathleen Hearn Croshal
(719) 671-6822, kcroshal@msn.com

Paul Hurcomb
(719) 634-5700, pwh@sparkswillson.com

TECHNOLOGY IN THE LAW PRACTICE

James R. Paravecchio
(303) 520-5021, jvecc13@yahoo.com 

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
clittle7892@gmail.com
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PROFILE

D. Scott Martinez
D. Scott Martinez is a business, political, and government law attorney who helps 
companies and individuals navigate government systems and change the laws 
when they are unfair. He’s a cofounder of Colorado Minds Over Mass Shootings 
and serves on several local boards.

What are you passionate about?
I love local government and the people who believe 

we can solve our neighborhood problems even if 

we don’t see eye to eye. Though we might come to 

different conclusions, we can still collaborate and 

find solutions together. 

Please share a positive experience you’ve 
had as a lawyer.
One of my most gratifying experiences has been 

volunteering for Law School . . . Yes We Can. I 

enjoy showing high school students that being a 

lawyer is accessible, doable, and within their reach 

by offering insights into my practice and how we 

can help people. 

What technology has transformed your 
practice?
The ability to reserve tables online. My goal is 

to be social and talk to people, so being able to 

easily make a reservation at a restaurant where I 

can take the time to listen to clients has made my 

life much more enjoyable. My law practice is the 

relationship business.

What kind of legal matter do you find 
most rewarding?
I’m excited about the gun safety policy projects I’m 

working on now. One mass shooting is too many. 

It should be easier to get mental health resources 

than a gun.

How do you find work/life balance?
I don’t, and I mean that. Some people look for 

balance, I look for ballast, finding things that keep 

me afloat. When I’m bogged down with work, 

20 minutes with family keeps me afloat. And at 

the same time, when I’m with family, I need to 

be able to check my email so I don’t miss client 

emergencies. Balance isn’t something I seek; I grab 

on to relationships and moments that bring me to 

the surface when I’m feeling adrift. 

What is your favorite place to escape to 
in Colorado?  
A lot of people like to escape to solitude, but I 

escape to Red Rocks, a Rockies game, and all the 

busy places. For me, the more people I’m around, 

the more I feel like I’m most free to be myself and 

escape any expectations. And the people in Colorado 

are simply wonderful.

What is your biggest pet peeve?
Personally, if the toilet paper goes backward instead 

of over the top. Professionally, when people run 

meetings that take too long.

Social media network of choice:
A good book.

Who is your favorite writer and why?
I think about reading like meals. For dinner, I enjoy 

David Brooks, but for dessert, any trashy science 

fiction novel will do just fine.

Most random job you have ever had:
A busker on Pearl Street Mall.

If you weren’t a lawyer, you’d be?
Definitely a celebrity TV chef!

What’s your favorite thing to cook?
I love to make my grandma’s recipe for extra spicy 

enchiladas.

What do you consider your greatest 
achievement? 
Raising two healthy, curious young men. 
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