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WELCOME   |   PRESIDENT’S MESSAGE

I 
became a lawyer when I was barely 25 

years old. They gave me a few pieces of 

paper to hang on my wall to suggest my 

legitimacy. They also gave me a bar number 

to sanction my work and supplant my name in 

the administration of the justice I was supposed 

to convey. Still a kid, I was now responsible for 

the lives and livelihoods of people who would 

look to me and my newfound expertise for help. 

Yet I had no idea what I was supposed to be 

doing. I felt lost, alone, scared, and unprepared 

for the moment.

I went seeking community in my uncer-

tainty, searching for role models to help me 

find direction in my new professional role. 

Instead, I found the profession (and many of 

the people in it) to be lacking in the qualities of 

goodness that I had always deemed so critically 

important to professional and societal lead-

ership: empathy, vision, connectedness, and 

purpose. My experience in the profession is not 

surprising. Lawyers tend to be above average in 

skepticism, competitiveness, urgency, autonomy, 

and achievement orientation.1 Skepticism, the 

tendency to be argumentative, cynical, and 

judgmental, can get in the way of inspiration 

and vision. Urgency, defined as the need to “get 

things done,” can lead to impatience, intolerance, 

and inadequate listening. Competitiveness and 

desires for autonomy and achievement can make 

lawyers overly self-absorbed, controlling, com-

bative, and difficult to manage. Lawyers also rank 

lower than the general population in sociability, 

interpersonal sensitivity, and resilience (the 

ability to respond constructively to criticism), 

all of which can be critical to happiness.2

I’ve never been one to tolerate much in 

the way of philosophy, but finding myself and 

my peers lacking goodness and happiness in 

a profession that we had sacrificed so much 

to join just seemed too problematic to ignore. 

I went looking for answers.

What Do We Owe 
to Each Other?
BY  RYA N N  PE Y T ON 
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Interpersonal Morality
So much of the law and the legal system is based 

on the theory of morality—what is right, what 

is wrong, and what is just. As legal academics, 

we frequently consider the theory of morality 

in advocating for our clients, in creating policy 

and legislation, and in making judicial decisions. 

Rarely, however, do we consider morality within 

our interpersonal relationships as professionals.

Interpersonal morality is generally under-

stood as what we are entitled to demand of 

others, the manner in which we may legitimately 

interact with them, and what we owe them.3 

This theory of interpersonal morality is also 

known as a theory of contractualism, developed 

by the philosopher T. M. Scanlon in his book 

What We Owe to Each Other.4 In his writing, 

Scanlon asserts that interpersonal morality is 

a key component to living a good and happy 

life. Interpersonal morality involves being able 

to justify your conduct to others, doing right 

by other people, and treating them in ways 

they cannot “reasonably reject.”5 Interpersonal 

morality means that we owe it to other people 

to treat them in accordance with their value as 

living human beings.

In an adversarial profession, it is easy to lose 

sight of the value of our peers as human beings. 

We can be quick to dehumanize one another in 

an effort to advocate on behalf of our clients and 

to win on behalf of our egos. I believe the lack of 

interpersonal morality in the legal profession, 

both tendered by us and received from others, 

has a substantial detrimental impact on our 

happiness as professionals.

Happiness
In psychology, there are two popular conceptions 

of happiness: hedonic and eudaimonic. Hedonic 

happiness is achieved through experiences of 

pleasure and enjoyment, while eudaimonic 

happiness is achieved through experiences of 

meaning and purpose.6 

A key question of what we owe to each 

other is, “What are your gifts, and how do you 

share them with others?” The first part of the 

question could relate to hedonic happiness 

if we only focus on improving ourselves. But 

the second part of the question lends itself to 

self-transcendence through giving to others. It 

is this purposeful happiness that lawyers should 

cultivate in themselves because it will propel 

us in our duty to use our knowledge of the law 

to better society and improve the legal system.

Practicing Law “On Purpose” 
So, how do we solve today’s problems within 

the legal system, within the profession, and 

within society a whole? “The real answer is in 

our relationships—what we can learn from each 

other, what we can do for each other, and what 

we owe to each other.”7 

What we owe each other is to be purposeful in 

the ways we practice law and the ways we engage 

in community with one another. Throughout my 

term, I hope to keep the question of “What do 

we owe to each other?” at the forefront of every 

policy, governance, and equity conversation we 

have as a bar association. 

This theme has taken on more urgency in 

the past several years as the world has faced 

challenges that demand stronger leadership 

from the legal profession. Our purpose-driven 

work can cultivate organizational cultures and 

individual characters of curiosity, empathy, 

agency, responsibility, and adaptability that will 

allow lawyers as leaders to transcend themselves 

in the service of others and provide a ground-

edness and resolve to navigate the challenges of 

today’s world. The recurring mantra of the year 

will come from Viktor Frankl: “Those who have 

a ‘why’ to live can bear with almost any how.”8

The legal profession is facing an uncertain 

“how” in a world defined by the pandemic, civil 

unrest, war, natural disasters, and other causes 

of suffering. The impact of these situations 

on the happiness and goodness of lawyers 

encountering their own traumas in relation to 

the world cannot be underestimated. It is easy 

to understand how feelings of meaninglessness, 

cynicism, and disconnectedness can bleed into 

our day-to-day interactions. These outer events, 

as well as the typical hardships of a demanding 

legal profession, have led to a mental health 

crisis for lawyers that adds urgency to fostering 

the fortitude that comes with purpose. The 

work of purpose finding and then purposeful 

practice is not quick and easy. It begins with 

self-understanding and relies on a sense of 

personal agency as we answer the weighty 

questions, “What matters to me? What do I 

value? What do I owe to my community?”

In a year of strategic planning for the CBA, 

these questions will guide us as we envision the 

future of our bar association. I hope you will join 

me in considering these questions as we seek 

to drive engagement, equity, relevancy, and 

belonging as a community of lawyers solving 

the puzzles of the profession every day.  

NOTES

1. Rhode, “What Lawyers Lack: Leadership,” 9 
U. St. Thomas L.J. 471 (2011).
2. Id. 
3. Scanlon, What We Owe To Each Other 
(Belknap Press 1998).
4. Id.
5. Id.
6. Joseph, “What Is Eudaimonic Happiness?” 
Psychology Today 2 (Jan. 2019), https://www.
psychologytoday.com/us/blog/what-doesnt-
kill-us/201901/what-is-eudaimonic-happiness. 
7. Scanlon, supra note 3.
8. Frankl, Man’s Search for Meaning: An 
Introduction to Logotherapy (Hodder and 
Stoughton 1962).

In an adversarial 
profession, it 
is easy to lose 
sight of the value 
of our peers as 
human beings. 
We can be quick 
to dehumanize 
one another in an 
effort to advocate 
on behalf of our 
clients and to win 
on behalf of our 
egos. 
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DEPARTMENT   |  JUDGES’ CORNER

I 
want to thank Judge Newmyer-Olsen for 

her candor, courage, and extraordinary 

grace. I’m seldom at a loss for words, 

but as I type this, these words—or more 

accurately, all words—feel inadequate. As you 

read on, you will see why.

I also want to thank Susie Klein, managing 

editor of Colorado Lawyer, for her willingness to 

run this interview on its own, instead of as part 

of a group of three or four interviews.  

I think that sometimes the best introduction 

is the one that just gets out of the way. That is my 

intent here, so you can get to what really matters.

Crista Newmyer-Olsen
Crista Newmyer-Olsen is a Colorado native 

who grew up in the San Luis Valley in Southern 

Colorado. She comes from a family of educators 

and blue-collar workers. After graduating from 

Alamosa High School in 1997, she attended 

the University of Colorado in Boulder for her 

undergraduate education and was a member of 

the President’s Leadership Class. She attended 

law school at the University of Colorado as well, 

graduating in 2007. Before becoming a judge, she 

worked in the areas of federal Indian law, civil 

law, and criminal prosecution. While working 

as a prosecutor, she was awarded the Visionary 

Voice Award in 2013 and the Champion of 

Children Award in 2015 for her work on cases 

involving sexual assault and crimes against 

children. She was sworn in as a district court 

judge in January 2020. In addition to her work 

as a judge, she helps maintain and operate a 

small family hobby farm, where she resides 

with her husband and children. 

Most challenging thing about the job:
Having come from a position where I was 

responsible for training lawyers to be good, 

ethical, and highly effective litigators, I find 

the most challenging thing about being a 

judge is allowing bad lawyering. There can be 

a perfectly adequate lawyer in my courtroom 

who is underprepared, or unfamiliar with the 

rules of evidence, or makes an argument that 

is really a stretch, or is just unkind to witnesses 

or other parties or staff. It is difficult to remain 

separate and apart from situations like that 

where—irrespective of the case or issue before 

me—I really want to give the lawyer advice 

on how to do a better or more effective job 

representing his or her client. I am not talking 

about behaviors that are unethical here, as 

I believe I have a duty to speak up in those 

situations. I am talking about situations where 

a lawyer is either giving their best effort and 

is just ineffective or inexperienced; or where a 

lawyer is capable of doing a great job but—for 

whatever reason—is simply not performing 

well. Every lawyer in court should know the 

foundations to properly admit evidence and 

should present legally sound arguments. That is 

not always the case. I often must resist the urge 

to “help” for fear of appearing to be biased. I 

also constantly remind myself to separate the 

lawyers’ performance from the facts in evidence 

and applicable law in making rulings. 

Your most played song(s) of the past year:
“Rip Tide,” by Sick Puppies; “All I Know So Far,” 

by P!nk; and “Scars in Heaven,” by Casting 

Crowns. 

Travel destinations on your bucket list: 
I hope to travel to the Philippines sometime in 

the next decade. My mother-in-law was from the 

Philippines, and I hope to go with my husband 

to visit her country of origin. 

Most beautiful place you have ever been:
The mountains surrounding Ouray, Colorado. 

It is breathtaking there. 

Biggest challenge you have faced:
This information is the most deeply personal 

information I have to share. Although it is 

Seven Questions
BY  M A R I A  E .  BE R K E N KO T T E R
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uncomfortable, I share it because I hope that 

people everywhere will know that things like 

mental health disorders, substance use disor-

ders, and domestic violence can touch anyone’s 

life irrespective of education, background, race, 

gender, or socioeconomic status. On October 

16, 2021, my 15-year-old daughter was killed 

in a car crash. The other driver was impaired, 

revoked, and driving the wrong way on the 

interstate. A related challenge was that I began 

to suspect in early 2020 that my daughter was 

struggling with a substance use disorder. This 

was confirmed in early 2021. As co-parents, 

her father and I sent her to inpatient treatment, 

which she successfully completed. At the time 

of her death, Alexie had worked to overcome 

her own demons and was in recovery, happy, 

healthy, and looking forward to a good life. Her 

death was senseless. I am presently learning to 

live with this grief that I know will never go away. 

Prior to Alexie’s death, the biggest chal-

lenge I faced was that I was the victim of severe 

domestic violence. I was a new prosecutor 

during the time when I was being abused. My 

abuser was severely mentally ill and carried 

a great deal of emotional baggage from his 

childhood and choices he made in his young 

adulthood. I am incredibly lucky to have lived 

through that situation to tell about it today. 

When I was in the situation, despite having 

taken all the classes about domestic violence 

and knowing the applicable law and exactly 

what I was experiencing, I still tried to make it 

better. I tried to work it out. I stayed longer than 

I should have. I got out after thinking during 

the last incident that I hoped my abuser would 

hide my body so that my daughter would not 

have to see it. Looking back, my own behavior 

does not make any sense to me, but I clearly 

remember believing that I was doing the right 

thing with the tools I believed I had when I was 

being victimized. 

What helps you de-stress/maintain perspec-
tive/stay sane:
I have a little farm with horses, dairy goats, 

chickens, pigs, and cattle. We also have various 

pets, including dogs, cats, salamanders, and 

a bearded dragon. I de-stress and stay sane 

by working on the farm and spending time 

with our animals. First, I highly recommend 

goats to anyone. It is impossible to be angry 

or unhappy when you are surrounded by dairy 

goats—which are a perfect combination of 

adorable and ridiculous. Additionally, I have 

always loved horses and have been riding since 

I was 2 years old. It is almost meditative to 

groom, tack up, and ride a horse. Horses require 

a person to be present in the moment. This is 

a wonderful way to reset. Finally, horseback 

riding and working the farm are great ways to 

get exercise without feeling like I am exercising. 

I am incredibly grateful to have been able to 

have our little farm through all the challenges 

of the COVID-19 pandemic and life in general. 

Greatest inspiration or influence and why:
My greatest influences are my eldest sister and 

my father. As my father ages and I go about the 

business of living, I see clearly how my work 

ethic and way of dealing with life’s challenges 

reflects who he is. At almost 80 he is still working, 

doing more manual labor than I think he should, 

and sharing his brilliant mind with others. I 

believe that my grit and my determination 

are the direct result of his example. My eldest 

sister was a woman of incredible faith who 

knew and understood the importance and 

intricacies of relationships. As a non-relational 

person, I constantly relied on her wisdom and 

encouragement in my interactions with others. 

She made me a better human. 

The Honorable Maria E. Berkenkotter is an 
associate justice of the Colorado Supreme Court. 
She conceived this Seven Question series to 
acquaint practitioners with some of the newest 
members of the bench. 

Above: Judge Newmyer-Olsen at her 
swearing-in ceremony with her son and 
late daughter, Alexie.
Right: Laverne and Shirley.
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DEPARTMENT   |   LEGAL RESEARCH CORNER

L
egal research has evolved with the 

times. In the 70s, 80s, and 90s, at-

torneys used analog resources like 

physical reporters and digests for 

their legal research. Today, most of these same 

attorneys rely heavily on online digital platforms, 

while many newer attorneys have never used 

an analog resource in their legal research.

Thankfully, research concepts and best 

practices remain the same. We use the same 

theories and processes to find information in a 

digital space that we once used when consulting 

a shelf of heavy legal reports and digests. One 

such concept is Thomson Reuters’ West Key 

Number System. This article provides a short 

refresher on using the West Key Number System 

in its digital form. 

History of West
John B. West founded West Publishing over 100 

years ago to create a unified system for reporting 

court decisions.1 It was so effective that West’s 

reporting method was used to create the first 

National Reporter System. 

Sometime after the National Reporter System 

was established, West Publishing introduced the 

West Key Number System to help researchers 

by categorizing issues found in cases into topics 

and key numbers. This master classification 

system is still used today.2

In the 1970s, West Publishing introduced 

Westlaw.3 It was one of the first digital legal 

research platforms. While maintaining its 

analog resources, West Publishing continued 

to add to its digital digests.

In the late 1990s, Thomson Legal Publishing 

bought West Publishing.4 This acquisition 

facilitated the continued growth of Westlaw’s 

offerings. 

Creating the Key Number System
The Key Number System, sometimes referred 

to as “The Index to American Law,” uses both 

topics and a number system to form a universal 

classification system.5 This number system forms 

the basis of the key system. 

There are currently over 450 topics, each rep-

resenting a broad categorization of the law. These 

topics are further broken down into subtopics 

that are assigned an individual key number. At 

present, there are over 100,000 key numbers.6

The process of adding case topics and key 

numbers is quite involved. In fact, John B. 

West’s West Publishing needed to hire attorney 

editors to categorize the published opinions that 

went into West’s reporters and digests, and this 

practice continues today.7 The attorney editors 

review opinions, add headnotes, and assign key 

numbers. They also determine the categories, 

creating the headnote annotations that we find 

so useful. The headnote topics are then broken 

into subtopics and assigned key numbers.

Therefore, the West Key Number System 

relies on the attorney editors’ interpretation of 

the opinion, not the opinion itself, to establish 

the key numbers we use in our legal research. 

The West Key Number System, which has proven 

useful in print, was added to Westlaw.

Using the West Key Number System 
on Westlaw Edge
The current version of Westlaw is Westlaw Edge. 

There are four ways to use the West Key Number 

System in Westlaw Edge: 

 ■ dive straight into the Key Number System

 ■ run a query search using the topic search 

function

 ■ run a broad search and then narrow it 

using the West Key Number content filter 

on the left-hand side of the results

 ■ locate a relevant case or secondary source 

and click on the hyperlinked key number 

within a relevant result.

These methods are discussed below.

Directly Using the Key Number System
The West Key Number System is accessible on 

the Westlaw Edge home page via the “Topics & 

Key Numbers” link highlighted below.  

Clicking on this link brings up a list of all 

450-plus topics. Here, you can either browse 

the extensive topic list or use the search bar. 

If you opt to review the topics, just click on a 

topic relevant to your research. You’ll get a list 

of subtopics, some of which may be further 

divided into cascading topic headings. The 

screenshot below shows a list of subtopics 

under the alternative dispute resolution topic.

From here, just select the category that 

best meets your inquiry. To narrow the results, 

Westlaw’s Key Number System 
A Refresher on Westlaw’s Digital Digests

BY  A A M I R  A BDU L L A H
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you can choose from two “Jurisdiction” filters: 

one at the top of the results and one to the left 

of the results. The filter at the top allows you 

to select the state and federal jurisdictions, 

while the filter to the left allows you to choose 

the jurisdictions within the state and federal 

jurisdiction selected from above.

Once you’ve narrowed the results, you’ll 

receive a limited number of results that should 

be exactly on-point for the legal issue you’re 

researching. 

Using the Search Bar 
and the Key Number System
Westlaw Edge users can restrict Terms and 

Connectors searches to a specific Key Number 

topic. Terms and Connectors searching in West-

law Edge is simply Boolean Searching. Westlaw 

provides guidance on Boolean Searching within 

the “Search Tips” hyperlink to the right of the 

search bar. Note that to Boolean Search, you 

have to go into your settings and opt to always 

use “Terms and Connector” searches.8

To run a topic search, type “to” followed by 

the topic title or number inside a parenthesis; 

for example: “to(alternative dispute resolution)” 

or “to(25T).” Using the title rather than the key 

number results in a wider number of results 

because it includes results where the title is 

located anywhere within headnotes. 

To effectively use this method, you should 

be comfortable creating a Boolean Search using 

the topic identifier and relevant search terms; 

for example: “to(alternative dispute resolution) 

/s mediation.” As always, you can narrow results 

using the filters to the left of the results. 

Using Search Results 
and the Key Number System
Another option is to run a natural language 

or Boolean Search. On the results page, the 

list of filters will appear on the left. Simply 

select “Key Numbers” to narrow down your 

search to a specific topic within the West Key 

Number System. 

This method may not be as efficient as 

the previous two options because it relies 

on filtering after generating initial results. 

Ultimately, it is merely a filtering technique. 

But this method helps users think through 

restrictions that may be placed on a plethora 

of results.

Using Case Headnotes 
and the Key Number System
This is perhaps the most used method for search-

ing within the West Key Number System. Thanks 

to the attorney editors, Westlaw Edge provides 

headnotes on cases, statutes, regulations, and 

more. These headnotes are usually near the top 

of the page for cases and secondary sources. 

These headnotes connect a topic to the West 

Key Number System. 

If you find a relevant headnote within a 

case or secondary source, you can simply click 

on the key number to locate more resources 

matching that key number. This is particularly 

helpful if you already know of a seminal case; 

you can locate further material on a topic that 

either corroborates the position or notifies you 

that something may have changed. 

You can also select a hyperlinked key number 

or, if present, a hyperlink to more cases citing 

the specific headnote. The screenshot below 

shows Headnote 2 from Pearson v. Dist. Ct., 

Eighteenth Jud. Dist., Cnty. of Arapahoe, 924 

P.2d 512 (Colo. 1996). 

Key Benefits
There are several reasons to use the West Key 

Number System. First, it allows practitioners to 

examine a topic in a different jurisdiction where 

the nomenclature may be different (e.g., divorce 

compared to dissolution of marriage). Second, 

it can be used to quickly locate other relevant 

sources of law (e.g., after locating the seminal 

case, you can use the relevant headnote and 

key number to examine other relevant sources 

on the specific issue). Third, it enables users to 

limit their research to within a specific topic. 

And finally, it’s free (i.e., when you select the 

“Topics and Key Number” hyperlink on the 

home page, you can narrow results without 

incurring a charge).9 

Some readers may be more familiar with 

Lexis+ (formerly LexisNexis Advance) and its 

headnote system Search Advisor. Lexis+ users 

can locate materials using topics, but at this 

time there is no associated number system. 

Conclusion
Just remember, never quote attorney-editor 

annotations, be judicious in the time spent 

researching client issues, and reach out to your 

friendly neighborhood law librarian if you have 

legal research questions. After all, they know 

all of the best legal research tips and tricks. 

Aamir Abdullah is the instructional 
services and research librarian at the 
University of Colorado Law School’s 
William A. Wise Law Library. Previ-
ously, he practiced law for over five 

years in Texas, where he handled both state and 
federal cases. Professor Abdullah is passionate 
about access to justice and the intersection of 
law and technology—aamir.abdullah@colorado.
edu.

Coordinating Editor: Michelle Penn, michelle.
penn@colorado.edu
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9. Fejka, “5 Ways to Cut Legal Research Costs,” 
https://legal.thomsonreuters.com/en/insights/
articles/5-ways-to-cut-legal-research-costs.
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WHOOPS, our firm chose not to evaluate and 

purchase cyber insurance coverage. What could 

go wrong? A civil suit? An investigation by the 

Office of Attorney Regulation Counsel? Or worse, 

losing business for days or weeks or longer because 

a ransomware hacker locked us out of our files? 

The following discussion is presented courtesy of 

CNA and Lockton Affinity, the CBA’s endorsed 

malpractice carrier and broker.

O
ver the last few years, the number of 

serious cyberattacks targeting law 

firms has surged, with hacks costing 

hundreds of millions of dollars and 

exposing sensitive client data. A cyberattack 

can cripple a firm’s ability to operate and cause 

lasting harm to its reputation. Unfortunately, 

many advanced cybersecurity solutions are 

costly and difficult to implement, making the 

typical law firm a prime target for cybercriminals.

One way to mitigate the increased risk of 

cyberattacks is to look to no-cost and low-cost 

solutions that can offer an immediate risk 

management benefit without added expense 

or complexity. Below are 12 no-cost or low-cost 

ways to help prevent cyberattacks on your 

business.

1. Identify Key Accounts and Systems. 
An inventory of your vulnerabilities can help 

illuminate opportunities to protect them. Take a 

few minutes to think through all the key accounts 

and systems vital to your business. Ask yourself 

if you could continue to operate without issue 

if something were to happen to them. Jotting 

down a few notes about protecting these key 

vulnerabilities is a great place to start as you 

put your cyber risk management plan together.

2. Establish a Written Funds Transfer 
Policy. 
Your digital financial transactions are a primary 

target for cybercriminals. A funds transfer policy 

can help minimize your risk. Follow these steps 

before any funds transfer:

 ■ Require verbal verification of all new 

account numbers and any previously 

verified account number that has changed 

for any reason.

 ■ Require the other party to recite their 

account number to your employee while 

on the phone.

 ■ Train any employees that have the ability 

to transfer funds on behalf of the business 

to follow the policy according to these 

procedures.

3. Implement Remote Access MFA.
Cybersecurity experts now recommend enabling 

multi-factor authentication (MFA) to mitigate 

the risk of unauthorized remote access to your 

computer network, accounts, and systems. This 

built-in security feature works by disallowing re-

mote access without standard MFA verifications. 

For many networks, it’s as easy as turning on a 

setting that enables MFA for anyone who will 

be remote accessing your computer network.

4. Carry Out Patch and Update 
Maintenance. 
Patch and update maintenance is important 

for cyber risk protection as new software vul-

nerabilities are regularly discovered. Here are 

three ways to protect your firm:

 ■ Take an inventory of devices, systems, and 

applications and update where needed.

 ■ Create a process to regularly download, 

test, and install patches within 30 days 

of release on your computer network.

 ■ Audit your network to ensure patches and 

updates are successful, and monitor for 

future releases.

5. Back Up All Computer Systems and 
Data.
A cyberattack can result in the loss or theft 

of your firm’s trade secrets, client data, and 

financial credentials. This can cause a truly 

great deal of damage from which it’s difficult 

to recover, so having adequate backup system 

protections in place is crucial. It’s fairly easy to 

implement a system that will handle backups 

for you automatically. Back up all the systems 

and data on your network at least weekly.

6. Isolate Backups from Your Primary 
Network. 
Backups stored alongside your other data on 

the same network are little help in the event of 

a cyberattack. If your network is compromised, 

you want to make sure your backups remain 

unaffected. It’s best to keep multiple, redundant 

backups stored fully isolated from your primary 

network and in a separate geographic location 

to avoid contamination in the event of a network 

intrusion.

7. Remove Unsupported Operating 
System Versions. 
Many popular operating system versions are 

no longer supported by their developers. That 

means companies no longer make or release 

updates to patch their security vulnerabilities. 

Examples of unsupported operating systems 

include Microsoft Windows 7 and Microsoft 

Windows Server 2008. It’s important to depre-

ciate these versions and upgrade to supported 

operating systems. Even one unsupported 

system connected to your network can com-

promise the whole network.

8. Scan and Filter Content on the 
Network.
Incoming emails and files can contain viruses 

that easily infect your computer and spread 

Backups stored 
alongside your 
other data on the 
same network 
are little help in 
the event of a 
cyberattack. If 
your network is 
compromised, 
you want to make 
sure your backups 
remain unaffected. 
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NOTE

1. CyberLock Lawyer, Lockton’s law firm 
specific cyber insurance program, is designed 
exclusively for law firms. For more information, 
contact Jeff Severino, Lockton Affinity, LLC, at 
(913) 652-7520 or jseverino@locktonaffinity.
com.

Jeff Severino and Chris 
Powell are senior vice 
presidents with Lockton 
Affinity, where they provide 
leadership to position 

Lockton Affinity at the forefront of the program 
insurance industry and deliver strategy to advance 
the Lawyers Professional Liability and Cyber 
Liability practices. Lockton Affinity has partnered 
with CNA to create an insurance program de-
signed specifically for CBA members.

Coordinating Editor: Chris Little, clittle7892@
gmail.com

throughout your whole network. Often, all 

that’s required is to open a suspicious email or 

download an attachment. A simple solution is 

to activate security features to scan and filter 

email and web content for malicious items. 

The security system can quarantine the item 

and alert your administrator that a problem 

has been detected.

9. Use Tools to Authenticate Incoming 
Mail. 
Special tools such as Domain Keys Identified 

Mail (DKIM), Sender Policy Framework (SPF), 

and Domain-Based Message Authentication, 

Reporting & Conformance (DMARC) exist that 

can authenticate incoming email and prevent 

phishing attacks. This one can be tricky, so 

don’t despair if your first thought on seeing 

“SPF” is sunscreen. Your IT staff or network/

server administrator should be able to recognize 

these options. 

10. Secure or Disable All RDP 
Endpoints. 
Remote Desktop Protocol (RDP) is a popular 

Microsoft Windows component used to connect 

to a computer remotely that can introduce 

serious security vulnerabilities if improperly 

configured. Either protect your RDP with MFA 

or disable it on all network endpoints. 

11. Encrypt All Sensitive and 
Confidential Information. 
Data encryption is an essential tool that au-

tomatically scrambles data to protect it from 

prying eyes and unscrambles the same data 

so that authorized parties can work with it. 

Computer systems, software applications, and 

online services all have built-in settings to 

turn on encryption while data is “at rest” and 

“in-transit.” In addition, most email providers 

can add specific encryption when needed.

12. Restrict Network Administrative 
Privileges.
Computer networks rely on a hierarchical 

system of access levels to help protect critical 

parts of the network from both accidental and 

intentional alterations. Having administrative 

privileges allows a user to make changes to the 

system, such as downloading software onto 

the computer network. Limit the number of 

employees with these high-level privileges to 

a select few to protect the system. 

Conclusion
With these simple no-cost and low-cost solu-

tions, you can significantly reduce the risk of 

a cyber-attack impacting your business. Your 

cyber risk management planning should also 

include purchasing the right cyber liability 

insurance policy.1 
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D
r. Elma M. Gill was a psychic healer, 

spiritualist, and clairvoyant who 

was active in the 1910s and 1920s. 

Although she bore the title of “Dr.” 

and claimed a professional affiliation with the 

“Kosman Spiritualist Institute of Colorado 

Springs,” she was sometimes accused of being 

nothing more than a fortune-teller and fraud. 

These accusations sometimes led her into 

brushes with the law or to being named in 

civil litigation. The persecution she endured 

may have contributed to her itinerant lifestyle, 

which saw her relocate throughout the Western 

United States and Canada during this period. 

If Dr. Gill had a home base, it was in Colorado, 

and it was in this state that an early failed cure 

landed her in the Colorado Supreme Court.

An Eclectic Psychic and Healer 
Dr. Gill claimed many titles over the years. In 

1910 in Oakland, California, she billed herself a 

“trance medium and healer.”1 She was “pastor” 

of the Unity Spiritual Church in Oakland2 and 

was sometimes referred to as the “Rev. Dr. 

Gill.” In Wichita Falls, Texas, she advertised 

her services as a “spiritualist medium, lecturer 

and teacher.”3 But it was an unusual title that 

she used in Colorado, and its disclosure to a 

jury, that contributed to a principal issue in 

her Colorado litigation. 

The Schneider Case
The Schneider case arose around 1910, near 

the outset of Dr. Gill’s career. Louise Schneider 

suffered from tumors; it is unclear whether 

they were benign or malignant.4 She sought 

out Dr. Gill for healing. Dr. Gill promised to 

remove the tumors in three months through 

nonsurgical means. Schneider agreed to pay 

her $50 for the first month’s treatment and $40 

for the second and third months, all in advance. 

Dr. Gill provided receipts for her payments. 

Unfortunately, the treatment did not remove 

or alleviate the tumors, so Schneider turned to 

a regular doctor, who surgically removed them. 

Schneider then sued Dr. Gill for the $130 she had 

paid plus wages she had lost in her occupation 

as a cook.5 She won a verdict in her favor in 

county court, and Dr. Gill appealed the verdict 

to the Colorado Supreme Court. 

On appeal, Dr. Gill presented several issues. 

She first argued that Schneider was required to 

elect to proceed on either her theory of breach 

of contract or for fraud but had failed to specify 

her cause of action. The Court held that Dr. Gill 

had waived this argument by failing to present 

it in the trial court, and in any event, there was 

no basis for requiring such an election of legal 

theories in the case.

Dr. Gill next complained about the admission 

of the first two treatment receipts, which she 

had written to Schneider on the back of her 

business cards. The problem was that the jury 

could also see what was printed on the front 

side of the cards. The business cards read:

Elma M. Gill

The Electro Biologist

Can cure any and all chronic diseases, also 

remove cancers and tumors without op-

eration or drugs. 217 S. 4th Street. West 

Colorado Springs.6

The Court expressed some confusion about this 

claim, stating it was “difficult to understand in 

what particular the defendant claims it was error 

to admit these cards.”7 The cards represented 

that Dr. Gill could remove tumors, which was 

exactly what she had promised Schneider that 

she would do. 

Perhaps Dr. Gill was embarrassed that she 

had called herself “The Electro Biologist,” which 

in retrospect seems like a title worthy of a 

carnival act and may have been particularly 

embarrassing, given her failure to effect a cure 

in Schneider’s case. To be sure, electrobiology is 

a legitimate science that studies the production 

and use of electricity by biological organisms.8 

But Dr. Gill likely used the phrase in its obsolete 

and somewhat occult sense, referring to a cure 

effected by “animal magnetism” and hypnotism.9 

In any event, the Court held the business cards 

were properly admitted into evidence. 

The Court also rejected Dr. Gill’s objections 

to some of the jury instructions, finding upon 

review of all the instructions given that she had 

failed to establish a reversible error. Finally, the 

Court declined to review the sufficiency of the 

evidence, because “the evidence appearing in 

the abstract is conflicting, and further it appears 

from the abstract itself that much of the evidence 

has been omitted.”10 It affirmed the judgment 

in favor of Schneider.

A Wandering Lecturer
After her loss in the Schneider case, Dr. Gill spent 

the next two decades traveling the United States 

and Canada giving entranced (and perhaps 

entrancing) lectures on metaphysical topics. 

In July 1911, she and her son gave a lecture and 

demonstration to the Ministers’ and Mediums’ 

Ministerial Association of Portland, Oregon.11 

In March 1912, she gave a talk in Victoria, 

British Columbia, on “The Duality of Man.”12 In 

Vancouver, B.C., she promised to “lecture (while 

entranced)” on “occultism.”13 In November 1912, 

she gave a talk in Kansas City, Missouri, on “Signs 

of the Times.”14 That same year she lectured on 

“Power of Spirit” in Butte, Montana.15 In 1913, her 

Less than a year 
later, in January 
1922, Dr. Gill 
found herself 
facing a criminal 
charge in Lincoln, 
Nebraska, where 
she had once 
again delivered 
a lecture entitled 
“Where Are Our 
Dead?” Shortly 
thereafter, she was 
arraigned in police 
court in Lincoln, 
charged with being 
a clairvoyant and 
fortune-teller. 
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“trance lecture” in Decatur, Illinois, discussed 

“The Spirit World, the Unseen World, Where is 

it?,”16 and she also lectured in that city on “Do 

Our Spirit Friends Return? If so, Why?”17 She 

lectured in Lincoln, Nebraska, on “Obsession 

vs. Insanity.”18 But by far her best-known talk, 

which she delivered (among other places) in 

Wichita Falls, Texas,19 Anaconda, Montana,20 

and at the Orpheum Theater in Nanaimo, British 

Columbia, attempted to answer the question, 

“Where Are Our Dead?”21

In addition to giving consultations and 

demonstrations before audiences, Dr. Gill offered 

help by mail. In 1912, she ran an advertisement 

in a newspaper in Libby, Montana, offering 

readings by mail on a range of topics, including 

“spiritual diagnosis of physical diseases” and 

“development of mediumship and your personal 

magnetism.”22 Interested parties were advised 

to send a dollar to an address in Seattle.23 

In 1920, she ran a classified ad in a Texas 

newspaper advising her devotees that she had 

returned to Colorado Springs but that she would 

give readings on “oil, business, and all affairs 

of life” by mail for a $5 fee.24 (It didn’t take a 

clairvoyant to know that residents of Wichita 

Falls, Texas, in the 1920s were acutely interested 

in advice concerning the oil business.)

More Litigation Involving Dr. Gill
Dr. Gill eventually became a defendant in civil and 

criminal actions related to her psychic activities. 

An unusual civil case arose in Wichita Falls in 

1921. According to a newspaper account, it began 

with a series of lectures Dr. Gill gave at the Labor 

Temple, during which she went into a trance 

and, among other things, spoke in a masculine 

voice to deliver a lecture by Robert Ingersoll.25 

(Robert Greene Ingersoll, 1833–99, was a famous 

agnostic orator known for his bombastic assaults 

on organized religion. What he would have 

thought about being “channeled” after his death 

by a medium is difficult to imagine.) 
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One of the attendees at the Ingersoll lecture 

was a widow named Ada Holden. According to 

Holden’s allegations in a later lawsuit, Dr. Gill, 

while acting as a medium, told Holden that 

her deceased husband was telling Holden to 

assume the lease on some property held by Ida 

Alexander. He also wanted her to buy furniture 

from Alexander. Holden took her dead husband’s 

purported advice and made the purchases. 

Playing a dual role in this transaction as both 

“medium” and intermediary, Dr. Gill purportedly 

acted as Alexander’s agent in connection with 

the sale. 

There was a problem, however. The owner 

of the real estate, a Mrs. Fowler of Fort Worth, 

Texas, refused to transfer the lease.26 To resolve 

this problem, Holden, Alexander, and Dr. Gill 

went to Dr. Gill’s room to “sit for Mrs. Fowler.”27 

The aim of this sitting was to convince Fowler 

(remotely) to transfer the lease using “mind 

concentration.”28 Apparently, this did not work, 

because Holden later sued Alexander and Dr. 

Gill to get her money back. It is unclear whether 

her suit was successful.

Less than a year later, in January 1922, Dr. 

Gill found herself facing a criminal charge in 

Lincoln, Nebraska, where she had once again 

delivered a lecture entitled “Where Are Our 

Dead?”29 Shortly thereafter, she was arraigned 

in police court in Lincoln, charged with being a 

clairvoyant and fortune-teller.30 She pleaded not 

guilty and stated she was an ordained minister 

and a believer in spiritualism. She denied that 

she had told any fortunes.31

Before she could be tried for the offense, 

however, Dr. Gill fled the city. After she left, the 

landlord at her rooming house took a letter to 

the police that he found in her room. The letter 

first accused Dr. Gill of being a fraud, and then 

took a threatening tone. Its author wrote:

I want to inform you that you have only five 

days to leave the city or you will be handled 

very roughly and maybe killed. Now this is 

final. Don’t let the grass grow under your 

feet. (Signed) The White Cap Association.32

Who or what the Lincoln, Nebraska “White 

Cap Association” was, 33 and what happened to 

the criminal charges against Dr. Gill, is unclear. 

But a newspaper account predictably teased Dr. 

Gill for fleeing the city after receiving warnings 

from both the White Cap Association and the 

spirit world.34

Aftermath
After the 1920s, Dr. Gill faded from the public 

eye. She may be the person named “Elma M. 

Gill” who is buried at Crown Hill Cemetery 

in Wheat Ridge, Colorado, whose headstone 

shows she lived from 1867 to 1934.35 Even less 

information is available concerning the Kosman 

Spiritualist Institute, though occasionally one 

of the institute’s vintage pamphlets appears for 

sale on an internet auction site.

Conclusion
The human mind has recuperative powers that 

are difficult to explain under a naively physicalist 

approach. That is why drug manufacturers must 

account for the placebo effect, in which people 

get better because they believe they will, even 

if they consume an inert substance with no 

medicinal properties. Occasionally a healer 

may also achieve seemingly inexplicable cures 

without resort to medical science. An intriguing 

example of this was the famous preacher and 

healer Bruno Groening, who was active in 

West Germany after World War II and recently 

profiled in a book about unusual supernatural 

beliefs in Germany after the war.36 But as the 

Schneider case reminds us, it is risky to forgo 

tried-and-true medical treatments that can 

often heal what ails us. 
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Most civil court-ordered mediations in Colorado are dissolution cases, 

a significant percentage of which are high conflict. This article describes 

the nuances of high-conflict dissolutions and offers practitioners tips 

for managing these cases in mediation and court proceedings. 

I
n Colorado, contested dissolution cases 

are often referred to mediation pursu-

ant to local case management orders.1 

Accordingly, attorneys and other alter-

native dispute resolution (ADR) professionals 

mediate more of these cases than any other 

civil case type. While most of these cases are 

low conflict, research suggests that as many as 

30% of all divorces in the United States are now 

considered “high conflict,” and that number is 

rising.2 High-conflict dissolutions consume a 

disproportionate number of resources, both 

in and out of court. This article discusses how 

family law mediators and other family law dis-

pute resolution professionals can help families 

navigate high-conflict dissolutions with minimal 

time and expense. 

Identifying High-Conflict Dissolutions 
There’s a common misconception that a 

high-conflict dissolution involves two parents 

who are both stubborn, selfish, or “crazy.” But 

the reality is more nuanced. Either or both 

parties may be tripped up by fear or anger-based 

emotions, bad advice from friends or lawyers, 

personality disorders, or a combination of 

all these factors. High-conflict dissolution is 

best described as a dissolution by people who 

repeatedly engage in a pattern of behavior that 

tends to increase conflict rather than reduce or 

resolve it.3 Their conflictual pattern happens 

repeatedly, in many different situations, and 

with many different people. It is also identifiable, 

once you know what to look for. 

High-conflict dissolutions always involve, 

at a minimum, one person who can be thought 

of as the “initiator” of the high conflict (e.g., a 

husband, wife, or in some cases, one or two 

lawyers). There is also often a “target,” some-

one who may be trying to cope with years of 

psychological abuse, navigate the divorce, 

defend themselves, and get through the process 

unscathed. The target may present as histrionic, 

unable to focus on forward-looking solutions, or 

unable to make decisions that may seem easy 

and obvious to others. Initiators are experts 

at subtly triggering the target into extreme 

behavior, in or out of court, often with the intent 

to flip the script and prejudice the proceedings 

in their favor.4

Initiators often convincingly present 

themselves as the victim. As a result, it’s not 

always immediately evident whether a party 

is an initiator or a target. Further, initiators 

“
High-conflict 
dissolution is best 
described as a 
dissolution by people 
who repeatedly 
engage in a pattern of 
behavior that tends 
to increase conflict 
rather than reduce 
or resolve it.  

”
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may trigger a target into an extreme emotional 

response where the target either shuts down 

entirely or becomes out of control. This dynamic 

can quickly bias the court or alternative conflict 

resolution neutral against the actual victim.

Generally, initiators tend to be

 ■ self-focused to an extreme

 ■ determined to win at all costs

 ■ difficult, dishonest, and engaged in playing 

games

 ■ blinded by control/winning

 ■ interested in using children as collateral 

damage.5

High-conflict personalities use predictable 

tactics inside and outside of court. They seek 

out professionals who support them, escalate 

their issues, believe their “emotional facts,” and 

facilitate their increasing conflict and frivolous 

motions.6 Initiators are driven by a need for 

control and power, so compromising can mean 

abandonment to them. In domestic relations 

cases, initiators typically

 ■ cause delays and waste time

 ■ provide untrue or incomplete information

 ■ file motions or documents with little merit

 ■ are unresponsive to questions

 ■ are deceitful or make false accusations

 ■ engage in harassment, stalking, spying, 

or other threatening behaviors.7

Initiators may fantasize about success in 

court. They often present as clients who “just 

want their day in court” and are driven by 

dramatic court movie scenes. They have no 

qualms about using the court and court-annexed 

processes to achieve their goals and often receive 

sympathy when they file “sad story” documents. 

They may delay mediation by making allegations 

that require investigations by authorities and 

the involvement of other professionals. During 

mediation, initiators may make outrageous 

and untrue allegations. And regardless of the 

result, after a mediation or final dissolution 

order, they typically return to court repeatedly, 

ignore judges’ orders, and generally continue 

to test the system’s limits.8 Initiators can cause 

costs to spiral out of control, and initiators can 

otherwise create misery for other participants.

Unfortunately, courts often aren’t equipped 

to adequately address high-conflict dissolu-

tions, and many divorce professionals lack the 

training to address the needs of targets (and 

most disturbingly children), who can end up 

on the short end of a needlessly protracted and 

prohibitively expensive legal battle. 

Fortunately, focused intervention and edu-

cation can often improve results. While a basic 

understanding of high-conflict situations and 

the behavior patterns of initiators and targets 

won’t magically affect mediation or divorce 

outcomes, attorneys and ADR professionals who 

understand these concepts can better manage 

conflict, calm frayed nerves, and increase the 

likelihood of successful negotiations. A better 

managed process can save time and money and 

decrease the chances of potentially dangerous 

outcomes. 

Further, the effective management of 

high-conflict situations may shift the initiator/

target pattern by prompting behavioral changes. 

For example, when initiators don’t achieve 

the outcomes they expected, they may be 

less inclined to pay legal or mediation fees for 

protracted litigation, and to file grievances or 

malpractice suits. The techniques discussed 

below can help professionals manage high 

conflict in court proceedings and mediations.

The Assertive Approach
Clients who are targets may be accustomed to 

“walking on eggshells” and thus may be either 

conflict-avoidant or overly emotional and 

aggressive. These behaviors are routinely used 

by people who have spent a long time dealing 

with high conflict, but they don’t work well in 

a divorce setting. Therefore, divorce clients 

should be encouraged to maintain an “assertive 

approach”9—one based on facts, not opinions 

or interpretations—and to think strategically, 

not reactively. An assertive approach increases 

the client’s credibility and encourages better 

divorce outcomes. 

An assertive approach requires patience and 

flexibility. It uses clear messages, deadlines, 

and boundaries, and it avoids admonishments, 

advice, and apologies. Clients can use an 

assertive approach to walk the line between 

conflict avoidance and being overly emotional 

and aggressive by using the three phases 

explained below.10 

Phase 1: Prepare Emotionally
Clients must first understand the emotional 

challenges inherent in divorcing a person with a 

high-conflict personality. Helping a client who 

is a target typically involves listening to some 

amount of crying and complaining, though 

clients must understand that courts likely 

won’t react well to such emotional displays. 

In addition, clients should understand that it’s 

expensive for them to use professional time 

for crying, and rather than crying about and 

blaming initiators, they will be better served by 

simply documenting behavior patterns without 

judgment.11 Practitioners can help clients 

appreciate the importance of disengaging 

from emotional situations by teaching them 

how to craft nonreactive emails and responses, 

and offering communication tools such as the 

BIFF method discussed below.12

“
An assertive 

approach requires 
patience and 

flexibility. It uses 
clear messages, 
deadlines, and 

boundaries, 
and avoids 

admonishments, 
advice, and 
apologies.     

”



AUG U S T/S E P T E M B E R  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      21

It may also be appropriate to suggest that 

a client collaborate with appropriate mental 

health, accounting, and forensic professionals. 

Practitioners should consider compiling a 

referral list for this purpose. And clients can be 

encouraged to pursue self-care activities and 

put together a stable support system. In this 

regard, divorce coaches (discussed below) can 

help clients build coping skills and strategies, 

separate emotions from decision-making, stay 

organized, and enhance collaboration with 

other divorce professionals. 

Phase 2: Become Educated
Most people don’t enter a divorce with much 

knowledge of what that process entails, includ-

ing legal requirements, how long the process 

takes, and what lies beyond. An educated and 

well-prepared client can benefit all participants, 

including divorce professionals. Practitioners 

should thus encourage clients to

 ■ educate themselves about the divorce 

process by reading relevant literature and 

attending divorce support workshops, 

local legal aid workshops, courtroom 

visits, and other relevant activities; 

 ■ educate themselves about high-conflict 

personalities and situations; 

 ■ learn strategies for maintaining compo-

sure in and out of court;

 ■ avoid emotional responses and focus on 

credible information;

 ■ respond to false allegations calmly with 

facts and avoid defensive postures; and

 ■ understand that initiators often fail to 

follow the rules, laws, or protocols.

In 2013, the American Bar Association added 

divorce coaching to its list of ADR methods. The 

ABA defines divorce coaching as “a flexible, 

goal-oriented process designed to support, 

motivate, and guide people going through 

divorce.”13 Divorce coaches are increasingly 

accepted as valuable resources for clients and 

other divorce professionals. They can walk 

clients through the nonlegal practicalities 

of divorce, allowing attorneys to focus more 

efficiently on the legal process, and they can 

help all parties learn and employ evidence-based 

strategies, understand how to reduce risk, 

manage inflammatory behavior, and influence 

healthy client decisions. Divorce coaches can 

also focus participants on 

 ■ letting go of the mental trap of being 

right. Learning to have peace with one’s 

emotions far outweighs winning or losing 

in a conversation with another person.

 ■ letting go of other people’s opinions 

and judgments about themselves. It’s 

impossible to control the thoughts and 

opinions of others.

 ■ disentangling from the other per-

son. Healthy relationships are built on 

interdependence, which allows people 

RESOURCES FOR MANAGING HIGH CONFLICT
Digital Security

 ■ Galperin, Ted Talk: What you need to know about stalkerware, https://
www.youtube.com/watch?v=xzWFrHHTrs8&t=148s

 ■ https://www.joyfulheartfoundation.org/blog/digital-abuse-signs-and-help

 ■ https://staysafeonline.org

Domestic Violence Support/Information
 ■ http://www.thecrisiscenter.org

 ■ https://www.coloradolinc.org/legal-information/criminal/domestic-
violence-domestic-abuse

 ■ https://cdhs.colorado.gov/our-services/child-and-family-services/
domestic-violence-program

Articles 
 ■ Rosenfeld et al., “Confronting the Challenge of the High Conflict 
Personality in Family Court,” 53 Fam. L. Q. 79 (May 13, 2020) 

 ■ Custody Resources, www.dvleap.org/legal-resource-library-categories/
custody-resources

 ■ Dashineau et al., “Pathological Narcissism and Psychosocial Functioning” 
in Personality Disorders: Theory, Research, and Treatment, 10:5, 473–478 
(Sept. 2019)

 ■ Haselschwerdt et al., “Custody Evaluators’ Beliefs about Domestic 
Violence Allegations during Divorce: Feminist and Family Violence 
Perspectives,” 26:8 J. of Interpersonal Violence 1694–1719 (May 21, 2010)

 ■ Joyce, “Under the Microscope: The Admissibility of Parental Alienation 
Syndrome.” 32 J. of American Academy of Matrimonial Lawyers 53 (2019) 

 ■ DeTommaso Law Group, “Parenting Plans for Children with Special 
Needs,” detommasolawgroup.com/blog/2020/july/developing-parenting-
plans-for-children-with-spe

Books
 ■ Bancroft, Why Does He Do That? (Penguin 2003)

 ■ Eddy, High Conflict People in Legal Disputes (Unhooked Books 2012)

 ■ Mason and Kreger, Stop Walking on Eggshells (New Harbinger 
Publications 2020)

 ■ McBride, Will I Ever Be Free of You? (Simon and Schuster 2016)

 ■ Olsen, High Conflict Diversion Program, http://highconflict.net

 ■ Rosenberg, Nonviolent Communication (Puddle Dancer Press 1999)

 ■ Swithin, Divorcing a Narcissist: Advice from the Battlefield (Tina Swithin 
Feb. 20, 2014) 
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to stand on their own and, at the same 

time, stand more effectively with others. 

Phase 3: Document Behavior Patterns, 
Explosive Texts, and Threatening Emails
Divorcing clients, especially those in high-con-

flict situations, should be encouraged to doc-

ument everything from financial matters to 

behavior patterns, and preferably before even 

filing. There’s a wealth of research indicating that 

leaving an abuser is one of the most dangerous 

times for domestic violence victims.14 Studies 

also show that many domestic violence cases 

arise out of high-conflict dissolution cases, 

and these cases often end with more serious 

consequences than the waste of money or 

resources.15 Therefore, clients in such situations 

should be organized in advance. Before a client 

files for divorce or announces that they’re leaving 

the relationship, practitioners should encourage 

them to scan or otherwise document as much 

of the family’s finances as possible, including

 ■ passports, green cards, driver’s licenses, 

work permits, immigration papers, and 

other identification

 ■ leases, house deeds, and property insur-

ance policies

 ■ car titles, registrations, and insurance 

information

 ■ marriage certificates

 ■ birth certificates

 ■ Social Security cards

 ■ proof of address

 ■ credit cards and checkbooks

 ■ utility bills 

 ■ proof of income for both parties

 ■ bank and credit card statements

 ■ tax returns

 ■ medical records

 ■ police records.

Clients should also document fact-based 

evidence related to the initiator’s behavior, 

including information about each of the initi-

ator’s allegations that are false, exaggerated, or 

misrepresentative; patterns of abuse; and any 

documented evidence that shows the target 

client’s truthful behavior and consistent hon-

esty.16 Such evidence should be kept organized 

(for example, in a daily calendar-style journal, 

a binder, or cloud storage) so it can be used 

to support prior statements, depositions or 

declarations, and other important documents.  

Disengagement and De-escalation 
Some techniques and strategies that mediators 

and attorneys routinely employ in dispute 

resolution don’t always work well with those with 

high-conflict tendencies. But mediators who 

have strategies to keep parties forward-focused 

and solution-oriented can effectively manage 

conflictual behavior.

Mediators must first distinguish between 

high-conflict families—involving two or more 

equally difficult personalities—and families 

where there is domestic violence—a violent 

perpetrator and the rest of the family. The 

former may have high-conflict initiators with 

or without violent behaviors; a high-conflict 

family can involve two difficult personalities but 

is just as likely to involve one initiator and one 

target. The distinction between high-conflict 

and domestic violence situations is necessary for 

mediators to accurately assess the participants’ 

specific needs. But regardless of the nature 

of the situation, the goal is for participants 

to disengage from and de-escalate the highly 

charged emotional atmosphere. 

Disengagement Techniques 
When an initiator engages a target, mediators 

often respond by reframing and directing the 

process. However, this may not be enough 

to de-escalate conflict caused by a practiced 

initiator. Bill Eddy, in his groundbreaking work 

BIFF: Quick Responses to High-Conflict People, 

Their Personal Attacks, Hostile Email and Social 

Media Meltdowns,17 outlines one of the simplest, 

easiest to remember disengagement techniques 

when dealing with high-conflict people: the BIFF 

Method. It works not just for feuding clients but 

between and among divorce professionals and 

mediation participants. The BIFF method can 

help bring any angry exchange to an efficient 

conclusion and be used by anyone, in any 

circumstance. 

People generally have a tough time re-

sponding to personal attacks in written or 

verbal form because it puts them in a reactive, 

elevated state rather than in a response mode. 

Therefore, pausing reactivity allows people 

to momentarily disengage and avoid lashing 

out while formulating a response that will 

have a better chance of diffusing conflict and 

communicate real needs. BIFF stands for:

 ■ Brief. Keep responses short, typically 

a paragraph, even when the comment 

one is responding to goes on for many 

paragraphs or pages. This is often sufficient 

to get the main point across and leaves 

less for the other person to react to.

 ■ Informative. Give straight information 

rather than emotions, opinions, defenses, 

or arguments. A participant doesn’t need 

to be defensive when another person is 

being hostile. The focus should be on 

providing relevant information while 

managing emotions and responses. 

 ■ Friendly. This can be challenging for 

someone who is being attacked in writing 

or verbally. However, keeping a cordial 

tone avoids feeding hostilities and may 

calm an upset person. Just using a friendly 

greeting and closing can be enough to 

keep hostilities from escalating and show 

that the client has self-restraint, which is 

as critical in mediation as in a courtroom.

 ■ Firm. Use the BIFF response to firmly 

end a hostile conversation cordially or 

to narrow the communication to focus 

on a two-choice solution. This can help 

avoid opening the door to more hostile 

comments back. 

Eddy also suggests using EAR (empathy, 

attention, and respect) statements.18 This doesn’t 

mean agreeing with someone but rather giving 

them what they crave yet don’t always receive. 

It can be a simple acknowledgment of some-

one’s feelings; for example, “I can see you are 

frustrated by this situation, and I want to help. 

Let’s talk about it so that I can understand what’s 

going on. I have a lot of respect for the efforts 

you have made to deal with this problem.”19

Becoming adept at using BIFF and EAR tools 

can help mediators intervene, calm everyone 

down, and successfully model for the parties 

how to engage in logical problem-solving. 

De-escalation Tools
In Never Split the Difference,20 author and former 

FBI hostage negotiator Chris Voss outlines 
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effective de-escalation techniques and rec-

ommends the tactics of mirroring, labeling, 

and becoming practiced in effectively saying 

“No.” The advantage of these techniques is that 

they create distance between people and the 

conflict, which is critical to a person’s ability to 

disengage and remove themself from conflict 

cycles. 

Mirroring. Mirroring is simple: repeat 

the last three words (or the critical one to 

three words) of what someone has just said. 

Humans fundamentally fear what is different 

and find comfort in similarity, and that extends 

to language. Using mirroring encourages the 

other party to empathize and bond, keeps 

people talking, buys your party some time, and 

can also reveal strategies or inconsistencies in 

what someone has said. 

Labeling. Labeling is another way of vali-

dating someone’s emotion by acknowledging 

it. The first step to labeling is detecting the 

other party’s emotional state. The key here 

is to pay close attention to changes people 

undergo when responding to external events, 

and in a negotiation scenario, these external 

events are often words. Once an emotion has 

been spotted, the next step is to highlight it 

by labeling it aloud. Labels can be phrased as 

statements or questions and almost always 

begin with phrases like:

 ■ “It seems like”

 ■ “It looks like”

 ■ “It sounds like”

Labeling negative emotions can diffuse 

them, and labeling positive emotions or feel-

ings can reinforce them. Thus, labeling helps 

de-escalate situations because it acknowledges 

a party’s feelings without trying to change 

them. The desire to feel appreciated, heard, and 

understood is especially critical for high-conflict 

personalities because it can help reinforce 

positive perceptions and dynamics. 

Effectively saying “No.” Saying “No” is 

highly effective in mediation because it allows 

participants to clarify what they want by elim-

inating what they don’t want.

“No” can mean different things, such as:

 ■ I am not yet ready to agree.

 ■ You make me feel uncomfortable.

 ■ I don’t understand.

 ■ I can’t afford it.

 ■ I need more information.

 ■ I’d prefer talking to someone else.

Because “No” can mean so many things, 

it’s helpful for parties to articulate why they 

cannot agree or say yes. But there is a danger 

to asking “why” in a mediation because it 

can put a participant in a defensive posture. 

However, with nuanced coaxing a participant 

may be more likely to feel heard and remain 

flexible about outcomes. And when a party 

reveals useful information, this can enhance 

negotiations. Open-ended questions that start 

with “tell me,” “explain,” and “describe” are all 

effective in drawing people out without putting 

them on the defensive in the way that “why” 

questions can.

Clients in high-conflict dissolutions need 

a wide range of support, and these supportive 

techniques are simple and easy to practice. 

Other Effective Mediation Tools 
In her book The Conflict Pivot, Tammi Lenski 

notes, “The way we disagree affects the resilience 

of our vital relationships, how influential we 

are, the quality of our decisions, and the effort 

needed to reach accord.”21 Here are a few 

additional techniques that can help people more 

effectively work through their disagreements 

in high-conflict situations.

The Four Fuhgeddaboudits
In Mediating High Conflict Disputes,22 authors 

Eddy and Lomax encourage mediators to 

generously use the “Four Fuhgeddaboudits”:

 ■ Fuhgeddaboud trying to give high-conflict 

parties insights into their own behavior. 

They will not be able to see their part 

of the problem and will become highly 

defensive, so it won’t work.

 ■ Fuhgeddaboud emphasizing the past. 

Focus on the future instead. Initiators 

tend to be stuck in the past and want to 

defend their behavior rather than look 

toward solutions. 

 ■ Fuhgeddaboud emotional confrontations 

or opening emotions. While this can be 

healing in some mediations to address 

emotional issues, it does not work in 

high-conflict mediations. High-conflict 
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NOTES

1. CRCP 16.2(i) authorizes judges to refer domestic relations cases to mediation or other ADR 
processes pursuant to the Colorado Dispute Resolution Act, §§ 13-22-301 et seq. CRS § 13-22-111 
gives courts discretion to order mediation, except in certain situations such as domestic violence, 
and parties may object to mediation (see Pearson v. Dist. Court, 924 P.2d 512, 515–16 (Colo. 
1996)). Further, under CRS § 14-10-124(8), courts may order mediation to help parties formulate, 
implement, or modify a parenting plan. Therefore, while no mandate exists, many contested 
dissolution cases are sent to mediation via local case management orders.
For statistics on case numbers, see Colorado Judicial Branch Annual Statistical Report, Table 
20: District Court Domestic Relations Filings by Case Type, and Table 37: ADR Services Provided 
By District And Case Type for FY2021, https://www.courts.state.co.us/Administration/Unit.
cfm?Unit=annrep. See generally Knowlton, “The Landscape of Domestic Relations Cases in State 
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people chronically feel victimized and 

are unable to change their behavior or 

accept their role in conflict, so it is best 

to avoid even asking initiators about their 

feelings. Instead, focus them on tasks 

and proposals.

 ■ Fuhgeddaboud telling initiators they 

have a high-conflict personality. It will 

not help anyone.23 

Key Participant Tasks
Eddy and Lomax suggest that by giving parties 

a few key responsibilities, mediators can help 

participants be less reactive, less preoccupied 

with blaming, and more committed to finding 

their own solutions rather than looking to 

the mediator for solutions. Mediators should 

require parties to

 ■ ask questions. By emphasizing the par-

ticipants’ role in asking questions, the 

mediator can convey that mediation is 

a joint problem-solving project and the 

participants must find solutions. Asking 

questions can help parties develop a 

sense of teamwork and shift their focus 

toward information gathering and away 

from making demands. 

 ■ create their own agenda. This focuses 

parties on problem-solving rather than 

just reacting emotionally. If parties veer 

from their agenda, the mediator can 

stay neutral and bring them back to the 

agenda they created, keeping them in a 

collaborative, problem-solving mind-set. 

 ■ create their own proposals. This makes 

parties think instead of reacting. This task 

has three steps:

1) one person makes a proposal (who 

will do what, when, and where);

2) the other person asks questions about 

the proposal; and

3) the respondent says “yes,” “no,” or “I’ll 

think about it.” 

 ■ make their own decisions. Mediators help 

parties raise all possible details that could 

be involved in implementing decisions, 

including what to do if agreement isn’t 

reached. This helps parties think about 

how likely they are to follow through with 

their decisions.24

Familiar Tactics
Eddy and Lomax also recommend that medi-

ators in high-conflict disputes double down 

on familiar negotiation tactics such as tactical 

empathy, asking open-ended questions, and 

mirroring. Connecting through such techniques 

allows participants to feel heard and helps them 

relax. Parties who can dissipate anxiety have 

more access to the higher functioning part 

of their brains and can escape the “hijacked 

amygdala” effect that drastically limits the 

ability to think rationally. Further, using EAR 

statements can help mediators maintain 

structure and prevent participants from feeling 

attacked.25 

Mediators should also be prepared to repeat-

edly remind parties who are stuck on rehashing 

the past that mediators cannot mediate what 

has already occurred. One way to do this is to 

remind parties they don’t need to resolve the 

past; they only need to find a way forward. If 

parties fall into a conflict cycle, mediators can 

redirect them by saying, for example, “you 

might be right, or [the other person] might be 

right. I’ll never know. But I do know that you 

can only move forward by making decisions 

about the present and future, regardless of the 

past.”26 When a mediator focuses parties on the 

task at hand and firmly redirects them to the 

next task, parties are less inclined to engage in 

anger and blaming.

Finally, by giving parties hope, pointing 

out progress, and helping them see potential 

in their work toward the proposed solutions, 

mediators can keep the parties at the table in 

problem-solving mode. The foregoing tools 

can be taught to the parties during or before 

mediation sessions. The sidebar describes 

additional resources for managing high-conflict 

situations.

Conclusion
Though most marriages that end in divorce are 

low conflict, high-conflict dissolutions consume 

a disproportionate number of resources, in and 

out of court. Practitioners can help minimize 

conflict and promote efficiency in court and 

court annexed processes by becoming familiar 

with the interventions discussed above. This 

important work will save time and money 

and promote increased safety and better case 

outcomes. 



AUG U S T/S E P T E M B E R  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      25

Courts,” Family Justice Initiative (Oct. 4, 2018).
2. Divorce Source Inc., “Most Marriages and 
Divorces Are Low Conflict,” https://www.
divorcesource.com/ds/considering/most-
marriages-and-divorces-are-low-conflict-483.
shtml. See also Thomas, “What Types of 
Divorces Typically Go to trial?” Lawyer.com 
(Mar. 31, 2016), https://www.lawyers.com/
legal-info/family-law/divorce/what-types-of-
divorces-typically-go-to-trial.html.
3. Eddy and Kreger, Splitting: Protecting 
Yourself While Divorcing Someone with 
Borderline or Narcissistic Personality Disorder 
(New Harbinger Publications 2011).
4. These terms are descriptive, not diagnostic, 
because the Diagnostic and Statistical Manual 
of Mental Disorders, the standard classification 
for mental disorders that mental health 
practitioners use, has no category of high-
conflict personalities. The sidebar contains a 
concise bibliography of resources dedicated to 
the topic of high-conflict personalities in the 
family law system.
5. Eddy and Kreger, supra note 3 at 31.
6. Id. at 62.
7. Id. at 42.
8. The US Supreme Court has required that 
where a person is deprived of a property 
interest, “notice” and “an opportunity to be 
heard” must be given on all issues in a dispute. 
See, e.g., Wolff v. McDonnell, 418 U.S. 539, 557–
58 (1974) (holding that "some kind of hearing is 
required at some time before a person is finally 
deprived of his property interests”). However, 
irrational demands for multiple bites of the 
apple can be abusive of parties, attorneys, 
mediators, and the court system. 
9. Eddy and Kreger, supra note 3 at 69.
10. Id. 
11. Id. at 155.
12. Eddy, BIFF: Quick Responses to High-
Conflict People, Their Personal Attacks, Hostile 
Email and Social Media Meltdowns (Unhooked 
Books 2014).
13. The full definition is: “Divorce coaching 
is a flexible, goal-oriented process designed 
to support, motivate, and guide people 
going through divorce to help them make 
the best possible decisions for their future, 
based on their specific interests, needs, 
and concerns.” American Bar Association, 
Divorce Coaching, https://qa.americanbar.
org/groups/dispute_resolution/resources/
disputeresolutionprocesses/divorce_coaching.
14. E.g., Tjaden and Thoennes, “Extent, Nature, 
and Consequences of Intimate Partner 
Violence: Findings from the National Violence 
Against Women Survey,” NCJ Number 
181867 (US Dep’t of Justice July 2000). 
See also Johnston et al., “Allegations and 
Substantiations of Abuse in Custody-Disputing 
Families,” 43 Fam. Ct. Rev. 284 (May 3, 2005). 
15. For a sample of research documenting 
that most court cases considered “high 
conflict,” especially those in contested custody 
situations, have a coextensive history of 
domestic violence, see DV Leap, Domestic 
Violence Legal Empowerment and Appeals 

Project Report (Washington, D.C. 2013). For 
additional scholarship on the reasons for and 
the results of such violence, see generally 
Center for Relationship Abuse Awareness, 
“Barriers to Leaving an Abusive Relationship,” 
http://stoprelationshipabuse.org/educated/
barriers-to-leaving-an-abusive-relationship. On 
the distinction between the terms “domestic 
violence” and “high conflict,” see Dalton et 
al., “High Conflict Divorce, Violence, and 
Abuse: Implications for Custody and Visitation 
Decisions,” Juv. and Fam. Ct. J. at 11–33 (Sept. 
2003). See also Maccoby and Mnookin, 
Dividing the Child: Social and Legal Dilemmas 
of Custody (Harvard University Press 1992); 
Depner et al., “Building a Uniform Statistical 
Report,” 30 Family Court Rev. 185 (Apr. 1992).
16. Eddy, supra note 12. See also Eddy and 
Kreger, supra note 3 at 113.
17. See Eddy, supra note 12 at 46. 
18. Eddy and Lomax, Mediating High Conflict 
Disputes (Unhooked Books 2021).
19. Id. at 73.
20. Voss and Raz, Never Split the Difference: 
Negotiating as if Your Life Depended on It (Rh 
Business Books 2017). 
21. Lenski, The Conflict Pivot: Turning Conflict 

into Peace of Mind at 5 (Myriaccordmedia 
2014).
22. Eddy and Lomax, supra note 18 at 25.
23. Id. at 65.
24. Id. at 41.
25. Id. at 55.
26. Id. at 41.
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This article discusses the appellate rules amendments that became effective on July 1, 2022.

I
n 2014, the Colorado Supreme Court 

asked the Rules of Appellate Procedure 

Committee (Committee) to revise and 

recommend changes to the Colorado 

Appellate Rules (Rules).1 Between 2014 and 

2019, the Committee proposed several revisions 

to the Rules, which the Court approved.2 When 

the COVID-19 pandemic struck in 2020, the 

Committee began meeting remotely to continue 

analyzing potential Rules amendments but 

postponed submitting further changes to the 

Supreme Court so the Court could focus on 

changes to other rules that were critical to trial 

court operations during the pandemic (e.g., the 

Rules of Criminal Procedure). 

The Committee submitted proposed changes 

to over 20 Rules in December 2021, and the 

Supreme Court adopted the Committee’s 

recommended revisions in February 2022.3 

Although practitioners might find it daunting 

to familiarize themselves with so many Rules 

changes, appellate lawyers should breathe 

easy; for the most part, the changes are not 

substantive. Rather, the Committee revised the 

Rules for clarity and readability, to reflect current 

appellate practice, and, when appropriate, to 

make them consistent with other Colorado 

court rules and the Federal Rules of Appellate 

Procedure. Though the revisions will not drasti-

cally impact appellate practice in Colorado, the 

Supreme Court wanted to allow practitioners 

and the public ample time to become familiar 

with the changes, so it delayed the effective date 

of the revisions until July 1, 2022. This article 

summarizes the revisions.

Overview of the Amendments
The Rules revisions affect a broad range of 

topics, including entry of appearance and 

withdrawal, motions and briefing, oral argument, 

direct appeals, case dismissal, amicus curiae 

participation, certiorari review, and original 

proceedings in the Supreme Court. The revisions 

are aimed at promoting efficiency, providing 

parties with clear guidance, and making the 

Rules more understandable to attorneys and 

the public alike. 

Scope and Applicability
Rules 1 and 2 address the scope and applicability 

of the appellate rules. The Court made minor 

clarifying and organizational changes to these 

rules. 

Rule 1 
Rule 1 discusses the scope of the Rules. Sub-

section (f ) was added to clarify that matters 

involving the Supreme Court’s original jurisdic-

tion are governed by the Rules. A new comment 

explains that a portion of Rule 1(d), addressing 

briefing requirements, was moved to Rule 28(a)

(7)(b), and that another portion of Rule 1(d), 

concerning motions to dismiss appeals, was 

relocated to Rule 42(b).

Rule 2 
Rule 2 addresses the appellate courts’ authority 

to suspend the Rules. The Supreme Court made 

a minor stylistic revision to this rule. 

Direct Appeals
Amendments regarding direct appeals were 

made to Rules 3, 3.4, 4, and 4.1.

Rule 3 
Rule 3 discusses how appeals as of right are 

taken. The changes to Rule 3 were not substantive 

but make the Rule more readable, and the 

Comment section was updated to identify the 

changes. 

Rule 3.4 
Rule 3.4 addresses appeals in dependency and 

neglect proceedings. Subsection (l) was revised 

to clarify that, consistent with the Supreme 

Court’s traditional practice of adhering to 

strict deadlines in dependency and neglect 

proceedings, reply briefs in support of peti-

tions for writ of certiorari are not permitted. A 

parallel change was made to Rule 53(d), which 

discusses petitions for writs of certiorari filed in 

dependency and neglect proceedings. 

Rule 4 
Rule 4, concerning the timing of appeals taken 

as a matter of right, previously contained dense 
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paragraphs that were not reader friendly. As 

revised, Rule 4 maintains the distinct procedures 

for civil and criminal appeals, but the Supreme 

Court made structural changes and added 

subheadings and paragraphs within these 

sections for greater clarity and searchability. 

Subsection (a) still applies to general appeals 

in civil cases. The Supreme Court added head-

ings for timing and multiple appeals filed for the 

same proceeding, along with a section to better 

explain the effect of a CRCP 59 motion on the 

deadline to file an appeal. At the suggestion of 

the Court of Appeals’ Clerk’s Office, the Supreme 

Court streamlined the language in subsection 

(a) pertaining to CRCP 59 and clarified in 

subsection (a)(3) that the lower court retains 

jurisdiction to decide a timely filed CRCP 59 

motion regardless of whether a notice of appeal 

is filed in the appellate court. The Supreme 

Court also highlighted in subsection (a)(4) 

when appellate courts may grant an extension 

of time to file a notice of appeal and clarified in 

subsection (a)(5) when a judgement or order is 

“entered” within the meaning of Rule 4.  

Subsection (b) continues to pertain to 

criminal appeals. As it did with subsection 

(a), the Supreme Court compartmentalized the 

Rule’s previous paragraph format and added 

subheadings to make it easier to understand and 

search. The changes to subsection (b)(1)–(4) are 

not substantive but are intended to provide the 

reader with a cleaner visual structure. 

The Supreme Court also rearranged the 

placement of prior subsection (c), titled “Appel-

late Review of Felony Sentences.” Because review 

of felony sentences falls under the broader 

umbrella of criminal appeals, the content of 

prior subsection (c) was imported into new 

subsection (b)(5). Additionally, the Supreme 

Court streamlined the language concerning 

appellate review of felony sentences and added 

language to subsection (b)(5)(C) confirming 

that there is no right to appellate review of the 

propriety of a sentence that is within the parties’ 

agreed-upon range in a plea agreement.4 

Lastly, separate headings were added 

to subsection (b)(6), which applies to both 

prosecutorial appeals in general and those in 

which one or more but fewer than all counts of a 

charging document were dismissed before trial.

Rule 4.1 
Rule 4.1 governs interlocutory appeals in crim-

inal cases. The Supreme Court deleted portions 

that were repetitive or unnecessary along with 

dated references to documents that should be 

included in the record on appeal. Rule 4.1 now 

also specifies that the record for an interlocutory 

appeal must be filed in accordance with Rule 10. 

Attorney Appearances 
and Withdrawals
Rule 5 governs attorney appearances and 

withdrawals in appellate court proceedings. 

It was revised for clarity and to conform to 

the practice of the appellate clerks’ offices. 

Subsection (a) now clarifies that an attorney 

enters an appearance in a proceeding when the 

attorney files a signed document in the appellate 

case and that any attorney who has entered an 

appearance must comply with subsection (b) 

or (c) to withdraw from the case. Subsection (a) 

also now explains that multiple appearances 

from members or employees of the same law 

firm, corporation, or clinic are unnecessary in 

the same proceeding; one entry of appearance 

by a member or employee is sufficient. 

The withdrawal requirements of previous 

Rule 5 caused confusion, which the Supreme 

Court attempted to alleviate by deleting the 

reference to a separate “written notification 

certificate” and creating subsections (b) and (c). 

Subsection (b) applies to the three instances in 

which an attorney may withdraw without the 

court’s permission by simply providing the 

court with notice of withdrawal (i.e., where 

the client remains represented by co-counsel, 

substitute counsel, or another attorney within 

the withdrawing attorney’s firm, corporation, 

or clinic). 

Subsection (c) specifies that withdrawal is 

permissible only with appellate court approval 

in instances not covered by subsection (b). 

To simplify the process and ensure that the 

appellate court, client, and other parties are 

presented with the withdrawal notifications 

and requirements, the Supreme Court adopted 

a form motion to withdraw (JDF Form 1905 SC). 

Alternatively, an attorney may file a motion to 

withdraw that complies with subsection 5(c)

(1)–(9). Under either option, the client and 

opposing parties have 14 days to object to 

withdrawal. The appellate court will not grant 

the motion until at least (1) 14 days have passed 

since the motion was served or (2) the client 

and other parties have consented in writing to 

the attorney’s withdrawal before the end of the 

14-day period. 

Appellate Bonds, Time, Motions, 
and Briefing
A number of changes were directed at bonds, 

filing deadlines, and motions and briefing 

generally. These changes include some sub-

stantive revisions.

Rule 7 
After confirming there was no statutory basis 

to retain a rule on bond for costs on appeal 

in civil cases, the Committee deemed Rule 7 

unnecessary, and it was repealed it in its entirety.

Rule 26 
Most of the changes to Rule 26 are stylistic. The 

Supreme Court moved previous subsection 
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(b), “Enlargement of Time,” to subsection (c) 

and renamed subsection (b) “‘Legal Holiday,’ 

Defined.” Substantively, Juneteenth Day (June 

19) and Frances Cabrini Day (the first Monday 

in October) were added as legal holidays, while 

Columbus Day is no longer a legal holiday.

Rule 28 
As mentioned above, language from prior 

Rule 1(d), which referenced Rule 28(a) and the 

contents of briefs, was moved to new subsection 

28(a)(7)(B). An explanatory comment clarified 

that the new language in Rule 28(a) is not an 

additional requirement.

Two substantive revisions to Rule 28 were 

also made. First, under subsection (i), parties 

should now advise the appellate court of any 

pertinent and significant legislation that comes 

to a party’s attention after a brief has been filed 

that might impact the party’s pending case. 

Second, the Supreme Court created subsection 

(j), which requires parties to notify the appellate 

court immediately after they have settled or 

otherwise resolved their case. 

Rule 28.1 
To parallel the substantive changes made to Rule 

28(i), the Supreme Court added “legislation” to 

the types of supplemental authority that may 

be cited in a supplemental authority notice. 

Similarly, pursuant to new subsection (j), 

parties must immediately notify the appellate 

court after reaching a settlement or otherwise 

resolving their case. 

Rule 32 
At the suggestion of its Clerk’s Office, the Su-

preme Court added a new subsection (d)(3)(A)

(ii) to ensure that parties use correct captions 

for all original proceedings filed in the Supreme 

Court—both for proceedings originating in that 

Court and those related to an underlying action 

originating in a lower court. The changes also 

clarified the Supreme Court’s terminology for 

parties in certiorari proceedings. 

Rule 39.1 
The Supreme Court revised Rule 39.1 to clarify 

that parties seeking attorney fees on appeal must 

explain why attorney fees are recoverable and 

that merely citing a statute or Rule 39.1 does 

not satisfy the legal requirement for awarding 

attorney fees.

The Record and Filing
Two Rules were amended to address require-

ments for the record and its sealing.

Rule 10 
The Supreme Court revised Rule 10(f )(2) to 

address a concern in the appellate clerks’ 

offices that Form 9 did not give parties adequate 

opportunity to explain the need to supplement 

the record after its transmission to the appellate 

court. Although the previous rule mentioned 

Form 9, it was not widely used, so references to 

the form were removed. Instead, a party seeking 

to supplement the record on appeal after it 

has been transmitted by the lower court must 

file a motion specifying which documents are 

missing and explaining the need to supplement 

the record to resolve the appeal. 

Rule 30 
Appellate courts treat “sealed” documents 

differently from “suppressed” documents. But 

parties often misunderstand these terms and use 

them interchangeably. Therefore, the Supreme 

Court revised Rule 30 to reference Chief Justice 

Directive 05-01, which defines these terms. 

The Committee hopes that the adoption of 

the directive’s definitions will enable parties to 

better express their expectations with respect 

to confidentiality. Similar revisions were made 

to Rule 21(e)(3), discussed below.

The Mandate and Voluntary Dismissal 
Rules 41 and 42 were amended to address 

requirements surrounding issuance of mandates 

and voluntary dismissals.

 

Rule 41 
The Supreme Court added subsection (b)(3) 

to Rule 41 to remind parties that, consistent 

with Rule 39(c)(2), any itemized and verified 

bill of costs and proof of service must be filed 

within 14 days after the appellate court enters 

its mandate.

Rule 42 
The Supreme Court divided Rule 42, which 

covers stipulated dismissals and dismissals 

by motion, into two subsections to clarify 

that the appellate court must grant stipulated 

dismissals meeting the requirements of Rule 

42(a), while non-stipulated motions to dismiss 

will be dismissed at the court’s discretion after 

all parties receive notice and time to respond. 

Because the substance of the last sentence of 

prior Rule 1(d), titled “Ground for Reversal, etc.,” 

pertained to motions to dismiss, it was moved 

to Rule 41(b), which covers motions to dismiss. 

Original Proceedings Filed in the 
Supreme Court
A number of stylistic, clarifying, and substantive 

changes were made to Rule 21, which governs 

original proceedings in the Supreme Court. First, 

the Supreme Court clarified in subsection (d)

(1) that if an underlying proceeding forms the 

basis of the Rule 21 proceeding, the petition 

must include the exact unmodified caption 

of the proceeding in the lower court, with “In 

Re” before that caption. Second, consistent 

with its prior expectations, the Supreme Court 

added subsection (d)(5) to clarify that a Rule 21 
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petition must comply with the requirements 

in Rule 28(g) for opening briefs (including the 

9,500-word limit) and follow the formatting 

requirements of Rule 32. A parallel change 

was made to subsection (i)(2); a response 

to a rule to show cause must comply with 

the requirements in Rule 28(g) for answer 

briefs (including the 9,500-word limit) and the 

formatting requirements of Rule 32.

At the request of the Supreme Court’s Clerk’s 

Office, which had regularly received motions to 

supplement the record in original proceedings 

pursuant to Rule 10(f ), the Supreme Court 

clarified in subsection (e) that Rule 10 does 

not apply to original proceedings. Rather, in 

an original proceeding, any document that 

a petitioner would like the Supreme Court to 

review must be filed with the Rule 21 petition. 

Subsection (e)(3) is new and was modeled, in 

part, after Federal Rule of Appellate Procedure 

25.6. This subsection clarifies that parties (not 

the Supreme Court) are responsible for redacting 

sensitive information, identifying any docu-

ments that should be sealed or suppressed in a 

motion, and explaining why these documents 

warrant suppressed or sealed status. After 

reviewing the motion and the documents, the 

Supreme Court will decide whether to suppress 

or seal the documents in question.

Subsection (k) was added to clarify that 

amicus briefs may be filed in original proceed-

ings and to specify the timelines for filing such 

briefs. When a party files a Rule 21 petition, 

the Supreme Court considers the petition 

promptly. Under subsection (k), amici curiae 

may elect to file a brief supporting a petitioner 

before the Supreme Court has issued a rule to 

show cause, but unless an amicus brief is filed 

simultaneously with the petition or immediately 

after the Court assigns a case number, there is no 

guarantee that the Supreme Court will consider 

the amicus brief before deciding whether to 

issue a rule to show cause. Thus, amici curiae 

may opt to file a brief after the Supreme Court 

has issued a rule to show cause. A brief that 

supports the petitioner or does not support 

either party must be filed within seven days 

after issuance of the rule to show cause order. 

Any amicus brief supporting a respondent is 

due when the response to show cause is due. 

Regardless of when an amicus brief is filed, it 

must comply with the applicable provisions 

of Rule 29. The Supreme Court also amended 

Rule 29(e) to clarify that Rule 21(k) governs 

the timing of amicus briefs filed in original 

proceedings.

Certiorari Review in the Supreme 
Court
Rules 51, 52, 53, and 55 were amended to clarify 

certiorari review in the Supreme Court.

Rule 51 
In a minor revision to Rule 51(b), the Supreme 

Court changed the reference from Rule 26(b), 

which covers extensions of time in general, to 

Rule 56, which specifically covers extensions of 

time for petitions for writ of certiorari.

Rule 52 
Rule 52 addresses the time for petitioning for 

review on certiorari. To prevent premature filing 

that could cause the intermediate appellate 

court to believe it was divested of jurisdiction 

in an underlying proceeding, the Supreme 

Court revised subsection (b) to specify that it 

will not accept a petition for writ of certiorari 

or a motion for an extension of time to file a 

petition until the time for rehearing has expired 

in the intermediate appellate court. This change 

is consistent with the prior expectations and 

practice of the Supreme Court’s Clerk’s Office. 

Rule 53 
The Supreme Court revised Rule 53(d) to mirror 

the change it made to Rule 3.4(l); the Supreme 

Court will adhere to the expedited timeline 

in dependency and neglect proceedings and, 

consistent with its past practice, will not accept 

reply briefs in support of petitions for writ of 

certiorari in those cases. 

Rule 55 
Consistent with the terminology used in other 

appellate rules, the Supreme Court revised 

Rule 55, which governs stays pending review 

on certiorari, to replace the phrase “court of 

appeals or . . . a district court on appeal from 

a county court” with “intermediate appellate 

court.” No change in substance was intended.
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NOTES

1. The Rules are located in Chapter 32 of the Colorado Revised Statutes Annotated, Court Rules 
Book 2 (LexisNexis 2022).
2. Rule Change 2014(08), The Colorado Appellate Rules (June 23, 2014); Rule Change 2014(13), 
The Colorado Appellate Rules (Oct. 17, 2014); Rule Change 2015(01), The Colorado Appellate Rules 
(Jan. 7, 2015); Rule Change 2015(06), The Colorado Appellate Rules (June 25, 2015); Rule Change 
2015(09), The Colorado Appellate Rules (Nov. 3, 2015); Rule Change 2016(05), The Colorado 
Appellate Rules (Apr. 7, 2016); Rule Change 2016(07), The Colorado Appellate Rules (May 23, 
2016, eff. July 1, 2016 for cases filed on or after July 1, 2016); Rule Change 2016(08), The Colorado 
Appellate Rules (June 9, 2016); Rule Change 2017(10), The Colorado Appellate Rules (Correction 
to Rule Change 2017(10) issued Feb. 6, 2018); Rule Change 2018(14), The Colorado Appellate Rules 
(Sept. 11, 2018); Rule Change 2018(07), The Colorado Appellate Rules (Correction to Rule Change 
2018(07) issued June 7, 2019).
3. Rule Change 2022(05), The Colorado Appellate Rules (Feb. 24, 2022).
4. See CRS § 18-1-409(1) (“[I]f the sentence is within a range agreed upon by the parties pursuant 
to a plea agreement, the defendant shall not have the right of appellate review of the propriety of 
the sentence.”).
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“
As part of its task 
to facilitate the 
Supreme Court’s 
consideration 
and adoption of 
appellate rules that 
are clear, practical, 
and accessible 
to all audiences, 
the Committee 
welcomes comments 
regarding any of 
the Rules, which 
can be submitted 
at cocourtrules@
judicial.state.co.us.     

”
Going Forward
Although the February 2022 Rules amendments 

affect over 20 Rules, most of the changes are 

not substantive and were made to improve 

readability, clarity, and understanding. With 

the adoption of these revisions, the Committee 

has fulfilled a large portion of the Supreme 

Court’s directive. 

Currently, only a handful of Rules remain 

for the Committee to consider for the first 

time: Rule 3.1, concerning Industrial Claim 

Appeals Office appeals; Rule 4.2, discussing 

interlocutory appeals in civil cases; Rule 8.1, 

concerning stays in criminal cases; Rule 9, 

covering releases in criminal cases; and Rule 

12, concerning appeals and proceedings in 

forma pauperis. The Committee anticipates 

recommending revisions to these Rules within 

the next year. As part of its task to facilitate the 

Supreme Court’s consideration and adoption 

of appellate rules that are clear, practical, and 

accessible to all audiences, the Committee 

welcomes comments regarding any of the 

Rules, which can be submitted at cocourtrules@

judicial.state.co.us. 
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A Deeper Look at 
CDARA’s Scope

BY  R ON A L D  M .  S A N D GRU N D  A N D  L E S L I E  A .  T U F T

This article expands on a previous article addressing the scope of Colorado’s Construction Defect Action 
Reform Act. It takes a deeper look at inherent limitations on the Act’s reach and examines the extent to which it 

applies to personal or bodily injury, wrongful death, and personal property damage claims. 

A 
March 2021 Colorado Lawyer article 

titled “The Scope of CDARA: Time 

and Place Limitations” (hereinafter 

CDARA’s Scope)1 examined po-

tential limitations on the reach of Colorado’s 

Construction Defect Action Reform Act (CDARA 

or “the Act”). CDARA’s Scope noted that while 

CDARA does not include explicit time or place 

limitations, some circumstances raise the 

question whether the statutory scheme con-

tains inherent limitations. The article explored 

whether CDARA applies to construction defects 

observed early in the construction process, 

before the work-in-progress becomes a substan-

tially completed real property improvement; 

and whether CDARA applies to construction 

defects located on one property that cause 

damage or injury on another property.

Shortly after CDARA’s Scope was published, 

the Champlain Towers Condominiums in 

Surfside, Florida, collapsed on June 24, 2021, 

killing 98 people.2 The collapse may have been 

related to construction defects or construction 

on a nearby parcel.3 If a similar tragedy were to 

occur in Colorado, how would CDARA affect 

the claims of those injured or killed? This article 

follows up on CDARA’s Scope by looking more 

closely at the Act’s time and place limitations 

and examining the extent to which CDARA 

applies to personal or bodily injury, wrongful 

death, and personal property damage claims. 

Targeting CDARA’s Scope
In 2020, the Colorado Court of Appeals decided 

Warembourg v. Excel Electric, Inc.,4 which ex-

amined whether a personal injury claim was 

governed by CDARA, the Colorado Premises 

Liability Act (PLA),5 or both. The case raises 

the following issues:
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 ■ Does Warembourg affect whether CDARA 

applies to construction defects on one 

property that cause damage or injury on 

another property? 

 ■ Does Warembourg affect whether CDARA 

applies only to claims asserted by the 

owners of property where defects occur? 

 ■ Does CDARA apply to all personal injury 

and wrongful death claims caused by 

construction defects?

The Construction Defect’s Location
CDARA’s Scope questioned whether the Act 

applies to construction defects on one property 

that cause damage or injury on another property. 

In Warembourg, the Court concluded that 

CDARA did not apply to the plaintiff’s personal 

injury claims, noting in dicta: “The General 

Assembly enacted CDARA to proscribe the rights 

and remedies of property owners who allege that 

[construction professionals] are responsible 

for construction defects on their property.”6 

However, because of its facts, Warembourg 

does little to clarify whether CDARA applies to 

construction defects on one property that cause 

damage or injury on another or to defects that 

injure persons who have no ownership or other 

beneficial interest in the defective property.

Warembourg involved a flooring subcon-

tractor who was electrocuted after opening a 

temporary electrical box serving a home under 

construction. The Court characterized the case 

as a “quintessential premises liability action”7 

governed by the PLA. It rejected the defendant 

utility company’s argument that CDARA’s 

noneconomic damages cap applied to the 

verdict, holding that the temporary electrical 

box was not a permanent fixture and thus not a 

real property improvement subject to CDARA.8

The Court elaborated in dicta that CDARA 

did not apply because the plaintiff “was not a 

property owner and his claims did not arise 

from a defect impacting his property.”9 The 

case made clear that the temporary electrical 

box “was located outside the home,”10 but did 

not reveal its exact location. The defendant 

“presented evidence that [its employee] in-

spected and tested the box before installing it 

at the construction site”;11 and the Court vaguely 

referenced a “temporary power pole that was set 

up,” suggesting the box may have been located 

off-site.12 But the case did not make clear whether 

the box was on the subject parcel. 

Accordingly, Warembourg’s holding did 

not turn on whether the defective electrical 

box was located on the same property where 

the plaintiff was injured. Therefore, the Court’s 

dicta does not shed light on whether an injury 

or damage must occur on the same property 

as the construction defect for CDARA to apply.

The Importance of a Property Interest
Considering Warembourg’s holding, its dicta, 

and the opinion’s unclear description of where 

the construction defect was located and who 

owned that parcel, the case does not offer clear 

guidance for whether CDARA only governs 

personal injury claims if they are asserted 

by the owner of the defective property. But 

Warembourg’s dicta that CDARA did not apply 

to the plaintiff’s personal injury claim because 

he “was not a property owner and his claims did 

not arise from a defect impacting his property”13 

raises the question whether CDARA would 

apply to a construction defect claim where the 

claimant did not own the defectively constructed 

property.

CDARA’s Scope observed that CDARA applies 

to personal and bodily injury claims based, in 

part, on CDARA’s definition of “action” as “a civil 

action or an arbitration proceeding . . . brought 

against a construction professional to assert a 

claim . . . for . . . personal injury caused by a defect 

in the design or construction of an improvement 

to real property.”14 The Act’s legislative declara-

tion states an intent to preserve “adequate rights 

and remedies for property owners who bring 

and maintain [construction defect] actions.”15 

However, CDARA’s definitions of “action” and 

“claimant” encompass any person’s damages 

claim against a construction professional “for 

damages or loss to, or the loss of use of, real or 

personal property or personal injury caused 

by a defect in the design or construction” of a 

real property improvement.16 

If CDARA only applies when the claimant 

has an ownership or similar beneficial property 

interest in the defectively constructed property, 

many personal injury claims against construc-

tion professionals arising from construction 

defects, such as claims by invitees, licensees, 

non-owner occupants (e.g., family members 

and guests), or trespassers would not be subject 

to CDARA. And at least one commentator has 

suggested that if CDARA contains a property 

ownership requirement, it may not apply to 

disputes between and among general con-

tractors and subcontractors, along with other 

construction process participants.17

As CDARA’s Scope noted, at least two Colora-

do district courts have ruled that a property dam-

age claimant must have a “beneficial interest” 

in the allegedly defective property for CDARA to 

apply.18 And the US District Court for the District 

of Colorado held in a personal injury case that 

“CDARA’s notice of claim procedure applies 

to ‘property owners who bring claims against 

construction professionals for damages to their 

property arising out of construction defects,’” 

and therefore it did not apply to the plaintiffs in 

that case, who were hotel guests on the property 

where the alleged defect occurred.19 Given the 

limited judicial analysis of this issue so far, it 

remains unclear whether Colorado’s appellate 

courts will approve this potential beneficial 

property interest limitation on CDARA’s scope.

Significant consequences result if CDARA 

does not apply to personal injury claims caused 

by construction defects where the claimant 

does not own the defective property. First, the 

claimant would not need to satisfy CDARA’s 

statutory notice of claim process and defect list 

requirements.20 Further, the court could increase 

the claimant’s personal injury damages caps to 

$500,000 (as adjusted for inflation) if justified 

by clear and convincing evidence,21 an increase 

CDARA does not allow because it caps such 

damages at $250,000 (as adjusted for inflation). 

(However, as one unpublished Colorado Court 

of Appeals case held, even if CDARA does not 

apply in some circumstances, the real property 

statutes of limitations and repose may still apply, 

although CDARA’s tolling provisions may not.22) 

Potential PLA/CDARA Overlap
In some situations, either the PLA or CDARA, 

or both, may apply to the same injury (e.g., 

a slip and fall on a defectively constructed, 

unreasonably steep ramp that tends to ice up in 

cold weather due to poorly constructed surface 
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drainage, and is not reasonably kept clear of ice 

by the ramp’s owner). But the PLA and CDARA 

differ significantly, including in

 ■ recovery theories and liability proof 

requirements (e.g., the PLA contains 

different evidentiary requirements that 

depend on the plaintiff’s status while on 

the property where the injury occurred);

 ■ persons potentially liable (e.g., “con-

struction professionals” under CDARA, 

including prior owners of commercial 

property;23 and a person and/or that 

person’s authorized agent “in possession 

of,” or “legally responsible for the condition 

of,” property under the PLA);24

 ■ persons whose claims are subject to each 

law;25

 ■ applicable statutes of limitation and re-

pose (e.g., the circumstances triggering 

each law’s applicable statute of limitations 

differ, and only CDARA contains a statute 

of repose);26

 ■ pre-suit filing conditions (e.g., CDARA 

has a mandatory notice of claim process 

but the PLA has none);

 ■ recoverable damages (e.g., different 

noneconomic damages caps); and

 ■ applicable affirmative defenses and other 

limitations, such as CDARA’s anti-waiver 

provisions.27

Given these distinctions, counsel for each 

party should determine each statute’s applica-

bility and the relative merits of characterizing 

the claim as subject to the PLA or CDARA, 

before taking a firm position in pleadings and 

committing to proof standards. When evaluating 

potential claims and defenses, attorneys should 

consider

 ■ the specific case facts;

 ■ the nature of the plaintiff ’s status and 

activities (e.g., invitee, licensee, trespasser, 

owner-occupant, beneficial property 

interest holder, non-owner occupant, 

tenant, or other);

 ■ the nature of the defendants’ (and their 

authorized agents’) status and activities 

(e.g., landowner, landlord, tenant, con-

tractor, construction professional, design 

professional, or other); and

 ■ the nature, extent, circumstances, and 

causes of the underlying personal injury 

claims and damages.

Personal or Bodily Injury and Wrongful 
Death
CDARA does not define personal or bodily 

injury or wrongful death, although it uses those 

terms in contexts that may shed light on their 

meaning. For example, CRS § 13-20-804(1) 

contains certain limits on negligence claims, 

which do not apply when the claim results in 

“bodily injury or wrongful death,” or a “risk of 

bodily injury or death to . . . the occupants of the 

residential real property.”28 (Emphasis added.) 

The use of the disjunctive “or” suggests that the 

terms “bodily injury” and “wrongful death” have 

different meanings in CDARA.

Elsewhere, CRS § 13-20-802.5 defines “ac-

tion” to include claims for “personal injury 

caused by a defect in the design or construction 

of an improvement to real property,” and “actual 

damages” “as to personal injury” as “those 

damages recoverable by law, except as limited 

by the provisions of section 13-20-806(4).” 

(Emphasis added.) Neither definition mentions 

“bodily injury,” although CRS § 13-20-802.5(2) 

cross-references CRS § 13-20-806(4), which 

refers to both “personal injury” and “bodily 

injury,” as does subsection 806(5).29 Because 

CDARA does not define “personal injury” and 

“bodily injury,” it is unclear what distinctions 

may exist between the terms, and whether one 

or the other arguably may include claims for 

wrongful death caused by a construction defect.

Courts may also look to other statutes 

defining these terms to give them meaning 

in CDARA. For example, Colorado’s criminal 

code defines “bodily injury” as “physical pain, 

illness, or any impairment of physical or mental 

condition.”30 In another context, the Colorado 

“
If CDARA only applies when the claimant has an ownership or similar 
beneficial property interest in the defectively constructed property, many 
personal injury claims against construction professionals arising from 
construction defects, such as claims by invitees, licensees, non-owner 
occupants (e.g., family members and guests), or trespassers would not be 
subject to CDARA.    

”
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Supreme Court held that because the Colorado 

Governmental Immunity Act (CGIA) defines 

“injury” to include “death,” the “operative ‘injury’ 

to which the [CGIA’s] $150,000 damages cap 

applies is the wrongful death itself . . . .”31 Of 

course, this CGIA case does not clarify whether 

“personal injury” includes wrongful death under 

CDARA because the CGIA expressly defines 

“injury” to include “death,” and CDARA does 

not. Moreover, neither the criminal code nor 

the CGIA relate directly to CDARA.

The Damages Cap
CDARA’s lack of clear definitions impacts how 

damages caps in personal or bodily injury and 

wrongful death claims are applied. CRS § 13-

20-806(4)(a) contains CDARA’s noneconomic 

damages caps, and provides:

In an action asserting personal injury or 

bodily injury as a result of a construction 

defect in which damages for noneconomic 

loss or injury or derivative noneconomic loss 

or injury may be awarded, such damages 

shall not exceed the sum of two hundred 

fifty thousand dollars.

(Emphasis added.)

Generally, a “personal” injury “impairs the 

well-being or the mental or physical health of 

the victim.”32 Colorado’s common law allows res-

idential property owners to recover damages for 

their “personal injury” arising from a residential 

real property injury, including “annoyance and 

discomfort.”33 Because CDARA does not make 

clear whether a wrongful death claim qualifies 

as a claim for “personal injury or bodily injury,” 

it is unclear whether CDARA’s noneconomic 

damages caps apply to wrongful death claims 

caused by construction defects.

The Superseding Issue
No case has yet determined whether CDARA’s 

references to “personal injury” or “bodily injury” 

include wrongful death. But even if CDARA’s 

noneconomic damages caps arguably apply 

to wrongful death claims, Colorado’s wrongful 

death statute, CRS §§ 13-21-201 et seq., may 

supersede CDARA. The Colorado Supreme Court 

has stated that “the cause of action created by the 

[wrongful death] statute is separate and distinct 

from the action which the deceased would have 

for personal injuries had he survived.”34 The US 

District Court for the District of Colorado relied 

on that holding in ruling that the wrongful death 

statute’s two-year statute of limitations, rather 

than the three-year motor vehicle statute of 

limitations for “tort actions for bodily injury,” 

controls in wrongful death cases.35 However, 

in a different context, the Colorado Supreme 

Court held that the Ski Safety Act’s monetary 

damages cap prevailed over the wrongful death 

statute’s cap.36 Thus, it is unclear whether the 

wrongful death statute would preempt CDARA’s 

damages limitations.

Conversely, it could be argued that CDARA’s 

“actual damages” definition strictly limits the 

damages available in actions governed by 

CDARA, and because the definition does not 

expressly refer to damages for wrongful death 

claims, the Act does not permit these damages. 

This is similar to the argument that because 

CDARA’s “actual damages” definition does not 

expressly include punitive damages, CDARA 

does not allow recovery of punitive damages.37 

A Texas appellate court examining Texas’s 

analogous construction defect statutory scheme 

rejected a similar punitive damages argument.38 

Moreover, the Colorado Supreme Court has held 

that despite the Ski Safety Act’s compensatory 

damages cap, which does not explicitly address 

the availability of exemplary damages, the 

wrongful death statute’s exemplary damages 

provisions applied in a Ski Safety Act case.39 Given 

the lack of controlling law, whether and how 

CDARA affects damages available for wrongful 

death claims resulting from construction defects 

remains an open question.

But even assuming that CDARA’s noneco-

nomic damages caps supersede parts of the 

wrongful death statute’s damages provisions, 

the caps probably do not affect recovery of “net 

pecuniary loss” under the wrongful death statute. 

“Net pecuniary loss” to the decedent’s heirs is a 

major component of wrongful death damages, 

and these damages likely do not constitute 

“noneconomic” or “derivative noneconomic” 

loss as used in CDARA’s personal damages 

caps, CRS § 13-20-806(4)(a). Section 806(4)(a) 

incorporates by reference the meaning of “non-

economic” and “derivative noneconomic” loss 

set forth in CRS § 13-21-102.5(2)(b), and neither 

term contemplates economic (pecuniary) loss. 

Section 102.5(2)(b) defines noneconomic loss 

as “nonpecuniary harm for which damages are 

recoverable by the person suffering the direct 

or primary loss or injury, including pain and 

suffering, inconvenience, emotional stress, and 

impairment of the quality of life”; and derivative 

noneconomic damages as “nonpecuniary harm 

or emotional stress to persons other than the 

person suffering the direct or primary loss or 

injury.”40 Because CDARA’s damages caps pertain 

only to nonpecuniary losses for personal injury 

claims, they should not affect recovery of net 

pecuniary loss under the wrongful death statute.

In addition to net pecuniary loss, the 

wrongful death statute permits recovery for 

noneconomic damages such as grief, hardship, 

and so on. Thus, these damages may be subject 

to CDARA’s noneconomic damages caps rather 

than CRS § 13-21-102.5’s general noneconomic 

damages cap.41 The wrongful death statute also 

allows a claimant to elect to receive a “loss of 

solatium” recovery equaling $50,000, typically 

chosen when the decedent and claimant were 

estranged and little or no net pecuniary loss 

arose from the decedent’s death.42 All the non-

economic damages caps discussed here exceed 

this $50,000 amount.

Personal Property Damage Claims
CDARA expressly refers to recovery of “actual 

damages” in two places, and neither specifically 

lists personal property damages among the 

recoverable damages.43 Therefore, CDARA’s 

Scope observed that CDARA may not permit 

recovery of certain tenant damages, such as those 

for the tenant’s personal property, inventory, 

equipment, and non-fixture tenant finishes.44 

If these limitations on a tenant’s recovery exist 

under CDARA, they likely apply to all owners’, 

renters’, and others’ personal property damage 

claims. And if CDARA prohibits all personal 

property damage claims caused by construction 

defects, it would completely bar recovery by the 

property owner (and the owner’s subrogated 

property insurer45) for damages caused by a 

construction defect resulting in an electrical fire 

or plumbing flood that substantially destroys 

personal property, which could total hundreds 

of thousands of dollars.



AUG U S T/S E P T E M B E R  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      37

Property owners have raised counter-argu-

ments in support of their position that CDARA 

permits recovery of personal property damages 

caused by construction defects. Their first line 

of argument begins with CDARA’s several ref-

erences to “personal property” claims resulting 

from construction defects. CDARA defines an 

“action” to include “a claim . . . for damages 

or loss to, or the loss of use of, real or personal 

property . . . caused by a defect in the design 

or construction of an improvement to real 

property.”46 CDARA then expressly limits certain 

negligence claims to those involving “[a]ctual 

damage to real or personal property,” “[a]ctual 

loss of the use of real or personal property,” and 

“bodily injury or wrongful death.”47 And CDARA 

states it is intended to preserve “adequate rights 

and remedies for property owners who bring 

and maintain [construction defect] actions.”48 

Thus, personal property owners urge that these 

provisions, together, support the conclusion that 

the General Assembly intended for CDARA to 

redress personal property claims arising from 

construction defects.

Moreover, in light of these provisions, prop-

erty owners argue that common law damages 

measures survive CDARA because, “nothing 

in the language of [CDARA] is exclusionary of 

other damages measurements,”49 the General 

Assembly simply inadvertently omitted the term 

“personal property” from the “actual damages” 

definition during CDARA’s drafting, and the 

term should be read into the definition based 

on its use elsewhere throughout CDARA.50 

Construction professionals respond to all these 

arguments by pointing out that CDARA fails to 

describe personal property damages among 

its recoverable damages and urging that such 

recovery is simply not allowed.

One state senator’s comments concerning 

recovery under an early version of HB 03-1161 

suggest that at some point the General Assembly 

contemplated recovery for personal property 

damages under CDARA: “[I]f I build a barn 

and there is something wrong with it and . . . 

it collapses and kills a herd of cattle then I’ve 

got an actual economic damages that I can 

sue for.”51 Again, a construction professional 

would likely respond by arguing that CDARA’s 

omission of personal property damage in the 

“actual damages” definition means CDARA does 

not permit recovery of these damages, courts 

should not rewrite the statute’s plain meaning, 

and any remedy for any omission resides with 

the legislature.

A logically distinct line of argument personal 

property owners sometimes pursue starts 

with CDARA’s provision that, “with respect 

to residential property,” “actual damages” 

include “other direct economic costs related 

to loss of use, if any.”52 Property owners urge 

that this language is not expressly limited to 

damage to real property, and the statute’s 

damages limitations, being in derogation of the 

common law, must be narrowly construed.53 

Thus, particularly when read in conjunction 

with CDARA’s repeated references to “personal 

property” claims, property owners maintain 

that “direct economic costs related to loss of 

use” include damages caused by a construction 

defect to personal property located on or within 

residential property, including compensation 

for the “loss of use” of that personal property, 

including the complete loss of its use if it is 

irreparably damaged or destroyed.

If CDARA permits compensation for the loss 

of use of personal property, then recovery for the 

destruction—i.e., the complete loss of use—of 

personal property would typically be measured 

by its fair market value at the time of the loss.54 

Personal property loss of use damages include 

recovery for the reasonable rental value of the 

property during the time the damaged property 

is being repaired or restored, or for a reasonable 

time while replacement personal property is 

being located, delivered, and installed.55

Conclusion
CDARA’s Scope observed that Colorado’s ap-

pellate courts have yet to address whether 

CDARA applies to construction defects found 

in works-in-progress or whether CDARA applies 

when construction defects in one person’s real 

property improvement cause damage or injury 

on another property. The Warembourg decision 

sheds little additional light on this debate. 

Difficult questions remain regarding the 

extent to which CDARA applies to personal 

or bodily injury claims and other damages 

claims belonging to persons with no ownership 

“
Difficult questions 
remain regarding 
the extent to which 
CDARA applies to 
personal or bodily 
injury claims and 
other damages 
claims belonging 
to persons with no 
ownership or similar 
beneficial interest in 
the property causing 
their injury, wrongful 
death claims, or 
personal property 
damage claims.    

”



38     |     C O L OR A D O  L AW Y E R     |     AUG U S T/S E P T E M B E R  2 0 2 2

FEATURE  |  CONSTRUCTION LAW

NOTES

1. Sandgrund and Tuft, “The Scope of CDARA: 
Potential Time and Place Limitations,” 50 Colo. 
Law. 30 (Mar. 2021) (discussing CDARA, CRS §§ 
13-20-801 et seq.), https://cl.cobar.org/features/
the-scope-of-cdara.
2. Osborne et al., “What we know about the 
victims of the Surfside building collapse,” 
abcnews (July 27, 2021), https://abcnews.
go.com/US/victims-surfside-condo-collapse/
story?id=78517075.
3. “Condo Collapse: Champlain Towers in 
Surfside was Due for 40-Year Inspection,” 
CBSMiami (June 24, 2021).
4. Warembourg v. Excel Elec., Inc., 471 P.3d 1213, 
1233 (Colo.App. 2020).
5. CRS § 13-21-115. The PLA is sometimes 
referred to as the Landowner Liability Act. 
6. Warembourg, 471 P.3d at 1233 (emphasis 
added) (citing CRS § 13-20-802 (“It is the 
intent of the general assembly that [CDARA] 
apply to these types of civil actions while 
preserving adequate rights and remedies for 
property owners who bring and maintain such 
actions.”) (emphasis added)).
7. Id.
8. Warembourg, 471 P.3d at 1233–34 (emphasis 
added).
9. Id. at 1233 (emphasis added). 

Ronald M. Sandgrund and 
Leslie A. Tuft are part of 
Burg Simpson Eldridge 
Hersh Jardine PC’s Con-
struction Defect Group. 

The firm represents commercial and residential 
property owners, homeowner associations and 
unit owners, and construction professionals in 
construction defect, product liability, and insur-
ance coverage disputes, among other practice 
concentrations—rsandgrund@burgsimpson.
com; ltuft@burgsimpson.com.

Coordinating Editor: Leslie A. Tuft, ltuft@
burgsimpson.com

or similar beneficial interest in the property 

causing their injury, wrongful death claims, or 

personal property damage claims. In the event 

of a catastrophic building collapse caused by a 

construction defect that results in significant 

loss of life and personal injuries, Colorado 

courts will need to harmonize the public policy 

of reasonably compensating those injured or 

killed due to the tortious conduct of others 

with the disparate statutory schemes discussed 

in this article. In the meantime, practitioners 

should carefully evaluate claims and defenses 

and consider the arguments outlined above.   

10. Id. at 1217.
11. Id. at 1229 (emphasis added).
12. Id. at 1218. The defendant’s trial court 
briefing suggested it “owned” the power pole 
and outlets, but it did not discuss ownership 
of the ground on which they were located. 
See “Defendant Excel Electric Inc.’s Motion for 
Determination of a Matter of Law Pursuant 
to C.R.C.P. 56(h),” Warembourg v. Excel Elec., 
Inc., No. 2017CV30891, 2018 WL 5823505 at *1 
(Boulder Cty. Dist. Ct. July 16, 2018).
13. Warembourg, 471 P.3d at 1233 (emphasis 
added).
14. CRS § 13-20-802.5(1) (emphasis added).
15. CRS § 13-20-802 (emphasis added).
16. CRS § 13-20-802.5(1), (3).
17. See CDARA Cap on Noneconomic Damages 
Does Not Apply to a Personal Injury Claim 
Asserted by a Subcontractor’s Employee 
Against Another Contractor, Woods Aitken 
blog (Aug. 4, 2020), https://www.woodsaitken.
com/cdara-cap-noneconomic-damages-does-
not-apply-personal-injury-claim-asserted-
subcontractors-employee (discussing 
Warembourg and arguing “This case . . . calls 
into question whether general contractors can 
invoke CDARA against their subcontractors 
for construction defects because general 
contractors are not the property owners.”). 
Cf. Boulder Plaza Residential, LLC v. Summit 
Flooring, LLC, No. 04CV1109 (Boulder Cty. Dist. 
Ct. Feb. 10, 2006) (holding CDARA’s damages 
limitations do not apply to a developer’s 
indemnity claim against a subcontractor); 
Bituminous Cas. Corp. v. Okland Constr. Co., No. 
12CV190 (La Plata Cty. Dist. Ct. Aug. 5, 2014) 
(holding CDARA’s notice of claim process does 
not apply to a contractor’s indemnity claim 
against another contractor seeking recovery of 
attorney fees and litigation costs arising from a 
construction defect case).
If CDARA does not apply to claims between 
and among general contractors and 
subcontractors arising during the construction 
process, this may moot concerns about how 
to deal with CDARA’s notice of claim process 
among these parties during a work-in-progress, 
as discussed in CDARA’s Scope. But it might 
also create chaos if CDARA’s notice of claim 
process governs property owners’ defect 
claims against construction professionals 
but does not govern such construction 
professionals’ indemnity, contribution, and 
other claims against other construction 
professionals. The suggested “beneficial 
interest” requirement might still include general 
contractors and subcontractors given that their 
“work,” even if incorporated in a real property 
improvement owned by another, could be 
viewed as conferring on them the requisite 
interest.
18. See Sandgrund and Tuft, supra note 1 at 
33–34 (discussing Smokebrush Found. v. City of 
Colo. Springs, No. 13CV1469 (El Paso Cty. Dist. 
Ct. Aug. 2, 2013), and Suncor Energy U.S.A. Inc. 
v. Public Serv. Co. of Colo., No. 2019CV34388 
(Denver Cty. Dist. Ct. Aug. 7, 2020)).
19. Clark v. Hyatt Hotels Corp., No. 20-cv-01236-
RM-SKC, 2022 U.S. Dist. LEXIS 54553 at *18–19, 

2022 WL 884282 at *6 (D.Colo. Mar. 25, 2022), 
accepting Clark v. Hyatt Hotels Corp., No. 
1:20-cv-01236-RM-SKC, 2021 U.S. Dist. LEXIS 
255417 at *5, 2021 WL 8129500 at *2 (D.Colo. 
Dec. 14, 2021) (magistrate’s recommendation) 
(holding “Plaintiffs are not property owners 
and their claims do not arise from defects 
impacting their property,” so CDARA’s notice 
of claim process did not apply) (emphasis in 
original).
20. See CRS §§ 13-20-802.5(5), -803, -803.5 
(notice of claim process and defect list 
requirements).
21. CRS § 13-21-102.5(3)(a).
22. See Michael B. Enters., Inc. v. K B Home 
Colo., Inc., No. 17CA1339, slip op. at ¶¶ 30, 35 
(Colo.App. June 7, 2018) (not selected for 
official publication) (holding CRS § 13-80-104 
applied to a property owner’s claims against 
a builder for improperly grading adjacent lots, 
causing flooding and damage to the plaintiff’s 
property; noting, in dicta, that the statute of 
repose “operates independently from” CDARA 
and may apply to a claim even when CDARA 
does not).
23. CRS § 13-20-802.5(4).
24. CRS § 13-21-115(7)(b).
25. Compare Trailside Townhome Ass’n v. 
Acierno, 880 P.2d 1197, 1202 (Colo. 1994) 
(holding the PLA did not apply to claims by a 
townhome owner injured in a swimming pool 
accident because townhome owners had “a 
continuing right independent of [townhome] 
association consent to make use of the 
common areas by reason of their ownership 
of lots in the townhome complex, whereas 
trespassers, licensees, and invitees have no 
right to enter in the absence of consent.”), with 
Smith v. Exec. Custom Homes, Inc., 230 P.3d 
1186, 1190 (Colo. 2010) (retirement community 
patio homeowner’s slip and fall claims against 
homebuilder subject to CDARA).
26. See CRS § 13-80-104(1)(a)–(b) (two-year 
statute of limitations triggered when claimant 
or predecessor first discovered or should 
have discovered the physical manifestation of 
the defect that ultimately causes the injury); 
CRS § 13-80-104(1)(a), (2) (real property 
improvement statute of repose begins to 
run upon substantial completion of the real 
property improvement but suit deadline can 
be extended up to an additional two years 
depending on the circumstances). The PLA 
does not have its own statute of limitations, 
but typically the two-year statute of limitations 
for negligence and wrongful death claims 
applies. See CRS § 13-80-102(1)(a) and (d) 
(two-year limitations period for most personal 
injury and wrongful death claims). See also 
CRS § 13-80-108(1) (limitations period for most 
personal injury claims accrues when both the 
injury and its cause are known or should have 
been known) and -108(2) (limitations period 
for wrongful death claims accrues on date of 
death). Cf. Homestake Enters., Inc. v. Oliver, 
817 P.2d 979 (Colo. 1991) (subcontractor’s 
negligent operation of a sprinkler system in 
freezing temperatures, creating an icy sidewalk, 
invoked the real property improvement statute 
of limitations). 
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to every term used in a statute and avoid 
rendering any term superfluous. Carrera v. 
People, 449 P.3d 725, 729 (Colo. 2019).
29. CRS § 13-20-806(5) provides, “Claims for 
personal injury or bodily injury as a result of a 
construction defect shall not be subject to the 
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Consumer Protection Act’ . . . .”
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statute defines “bodily injury” as “any physical 
injury that results in severe bruising, muscle 
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§ 18-9-204.5(2)(a). See also Serna v. Kingston 
Enters., 72 P.3d 376, 379 (Colo.App. 2002) 
(holding “personal injury” under Colorado’s 
Workers’ Compensation Act includes both 
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31. Steedle v. Sereff, 167 P.3d 135, 140–141 (Colo. 
2007).
32. Miller v. Carnation Co., 564 P.2d 127, 132 
(Colo.App. 1977).
33. Id.
34. Fish v. Liley, 208 P.2d 930, 932 (Colo. 1949) 
(emphasis added).
35. Aberkalns v. Blake, 633 F.Supp.2d 1231, 
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36. See Stamp v. Vail Corp., 172 P.3d 437, 
444–45 (Colo. 2007).
37. See generally Benson, ed., Practitioner’s 
Guide to Colorado Construction Law § 14.2.4 at 
14–51 (CBA-CLE 2020).
38. Sanders v. Constr. Equity, Inc., 42 S.W.3d 
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recovery of exemplary damages, despite its 
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39. Stamp, 172 P.3d at 448.
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$250,000. CRS § 13-20-806(4)(a). The general 
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but a court may increase this cap to $500,000 
if justified by clear and convincing evidence. 
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calculations.
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Injury Torts and Insurance § 17:14 (West 3d ed. 
2021) (discussing solatium damages, which 
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and funeral and burial expenses, and “[a]s 
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categories of noneconomic loss . . . .”).
43. CRS §§ 13-20-802.5(2) and -806(1), (5).
44. See CRS § 13-20-802.5(2) (defining 
recoverable “actual damages” and not 
expressly including damages for injury to 
personal property for items such as inventory 
or non-fixture tenant finishes, or for lost rents 

or profits).
45. Cf. United Fire Group ex rel. Metamorphosis 
Salon v. Powers Elec., Inc., 240 P.3d 569, 
573–74 (Colo.App. 2010) (because subrogated 
property insurer “stands in the shoes of its 
insured,” it can have no greater rights than 
its insured, and CRS § 13-80-104’s statute 
of limitations barred its construction defect 
claims). But see Fire Ins. Exch. v. Monty’s 
Heating and Air Conditioning, 179 P.3d 43, 
46–47 (Colo.App. 2007) (because subrogated 
property insurer was not a construction 
professional and therefore not a “claimant” 
under CRS § 13-80-104(1)(b)(II), that statute 
of limitations did not apply). Cf. D.R. Horton, 
Inc.-Denver v. Travelers Indem. Co. of Am., 860 
F.Supp.2d 1246, 1260 (D.Colo. 2012) (holding 
CDARA did not apply to a construction 
professional’s breach of contract claims against 
its subcontractors’ insurers for failing to defend 
it because these were insurance coverage 
claims, not construction defect claims).
46. CRS § 13-20-802.5(1) (emphasis added).
47. CRS § 13-20-804(1)(a)–(c) (emphasis 
added).
48. CRS § 13-20-802 (emphasis added).
49. See, e.g., Hubbell v. Carney Bros. Constr., 
No. 05-cv-00026-CMA-KLM, 2010 U.S. Dist. 
LEXIS 131578 at *9–12, 2010 WL 5147567 at *5 
(D.Colo. Dec. 13, 2010) (unpublished) (holding 
common law damages measures still apply 
post-CDARA, but CDARA establishes monetary 
caps on those damages and “nothing in the 
language of the CDARA is exclusionary of 
other damages measurements . . . .”). But see 
5070 Oakland, LLC v. McDonald Consulting 
and Design, No. 2017CV33283, 2018 Colo. Dist. 
LEXIS 958 at *4 (Denver Cty. Dist. Ct. Aug. 
3, 2018) (declining to follow Hubbell, holding 
that “these are not damages ‘caps,’ they are 
alternative measures of damages to which a 
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Consumer Protection Act (CCPA), the Colorado 
Court of Appeals held that given that statute’s 
“broad legislative purpose,” and considering 
the “entire statutory scheme” and the “overall 
purposes” of the law at issue and the “several 
sections involved” in the dispute, the Court 
would construe a statutory subsection broadly 
to include a term that did not appear in the 
subsection’s text. See People ex rel. MacFarlane 
v. Alpert Corp., 660 P.2d 1295, 1297 (Colo.
App. 1982) (holding where CCPA subsection 
expressly prohibits a deceptive trade practice 
as to “goods or services,” courts will extend 
the application of that subsection to the sale of 
“property”; “[W]e must read and consider the 
Act in its entirety.”).
51. Comments by Sen. Hillman, Hearings on HB 
03-1161 before House Conference Committee, 
65th Gen. Assemb., 1st Reg. Sess., archive 
CD-3, file 9f at 21’41”–22’04” (Apr. 1, 2003). The 
authors’ computerized search of the available 
hearing transcripts on HB 03-1161 for the phrase 
“personal property” produced no results.
52. CRS § 13-20-802.5(2) (emphasis added). Cf. 
MCI Commc’ns Servs., Inc. v. B&F Co., No. 19-cv-
01546-STV, 2020 U.S. Dist. LEXIS 123111, 2020 
WL 3971641 at *3, n.7 (D.Colo. July 13, 2020) 

(magistrate’s recommendation) (distinguishing 
residential from commercial property for 
purposes of recovering “loss of use” damages 
under CDARA).
53. See, e.g., Brooke v. Rest. Servs., 906 P.2d 
66, 68 (Colo. 1995) (“statutes in derogation of 
the common law must be strictly construed, so 
that if the legislature wishes to abrogate rights 
that would otherwise be available under the 
common law, it must manifest its intent either 
expressly or by clear implication” (citations and 
internal quotations omitted), superseded by 
statute on other grounds as stated in Christen-
Loper v. Bret’s Elec., LLC, No. 15-cv-00496-
RM-KMT, 2016 U.S. Dist. LEXIS 41302 at *5–8 
(D.Colo. Feb. 11, 2016).
54. Biosera, Inc. v. Forma Sci., Inc., 941 P.2d 284, 
286 (Colo.App. 1996) (“Generally, the measure 
of damages for injury to personal property 
is the difference between its market value 
immediately before and after the injury.”).
55. See generally Airborne, Inc. v. Denver 
Air Ctr., Inc., 832 P.2d 1086, 1089 (Colo.App. 
1992) (damages for personal property injury 
include reasonable rental value during the 
time of its loss of use while the property is 
being repaired). But see Power Equip. Co. v. 
Fulton, 513 P.2d 234, 236 (Colo.App. 1973) 
(where “plaintiff is claiming that the [personal] 
property has been rendered unusable by 
defendant’s negligence, plaintiff’s damages 
are loss of use of the item.”). As to business 
property, see Koenig v. Purco Fleet Servs. Inc., 
285 P.3d 979, 983–84 (Colo. 2012) (plaintiff may 
elect between the reasonable rental value of a 
chattel or, alternatively, the net lost profits that 
could have been earned by using the chattel, as 
both approximate loss of use damages).
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This two-part article explores the role of guardians ad litem in domestic relations proceedings 

and offers guidance on working with clients who may need a guardian ad litem appointed for them. 

This part 2 discusses practical considerations in such representation. 

T
his is the second in a series of two 

articles discussing the use of a 

guardian ad litem (GAL) in domestic 

relations cases. Part 1 dealt with the 

GAL’s history and role. This part 2 discusses 

practical considerations attorneys face when 

representing clients with diminished capacity.

Assessing Incapacity
The Colorado Rules of Professional Conduct 

advise that “in taking any protective action, 

the lawyer should be guided by such factors as 

the wishes and values of the client to the extent 

known, the client’s best interests and the goals 

of intruding into the client’s decision-making 

autonomy to the least extent feasible, maximiz-

ing client capacities and respecting the client’s 

family and social connections.”1

When a client has apparent capacity issues, 

the attorney must determine whether the 

client is unable to protect himself or herself 

or is making what the attorney considers to 

be bad decisions, which clients are generally 

entitled to make.2 For example, the attorney 

must discern whether the client is agreeing to 

waive maintenance because she is a domestic 

violence victim or because she sees some logic 

in the bargain.3 

Attorneys should investigate capacity issues 

when a client 

 ■ cannot make a decision or continually 

reverses course, 

 ■ refuses to communicate with the attorney, 

 ■ has conversations with the attorney that 

make no sense, 

 ■ attends meetings intoxicated, 

 ■ is incoherent, 

 ■ cannot remember conversations or 

decisions, 

 ■ is inconsolable around certain topics, 

 ■ seems to dissociate in the face of certain 

decisions or situations, or 

 ■ acts consistently against the client’s best 

interests. 

Attorneys are first required to tell clients 

about their concerns4 and should begin the 

discussion by asking clients whether they are 

depressed, suffering from anxiety, or using 

drugs or alcohol in ways that impair them. 

Dementia can be much more difficult to assess, 

but attorneys can directly address the issues 

they observe without labeling the problem. 

For example, the attorney might say, “You said 

this on Tuesday, but Wednesday you did not 

seem to remember saying this, and Thursday 

you said the opposite to me.”  

Attorney-client conversations should be lim-

ited to facts and avoid the attorney’s judgments 

or feelings about the facts. Because judgments 

are likely to primarily trigger a defensive re-

sponse, attorneys should avoid telling a client his 

or her decision is bad. Rather, attorneys should 

explain how the client’s decision-making will 

render the desired outcome unlikely. It is key 

that attorneys document all conversations with 

detailed notes that establish common facts and 

send those notes to the client. Paralegals and 

other staff who regularly interact with clients 

should similarly document their interactions.

The best approach to resolving a capacity 

issue is to work with the client to find solutions. 

Attorneys can and should explain their duty in 

this regard by focusing on compassion; this will 

assure clients that the inquiries are motivated 

by zealous and connected advocacy rather than 

judgment. Counsel can ask for permission to 

speak to the client’s physician or trusted relatives 

and friends.  Attorneys can also suggest solutions 
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to the client that are appropriate to the situation, 

such as working with a therapist for issues that 

appear to be related to depression or anxiety.  

If a client chooses to seek therapeutic care, the 

attorney should consider asking for a release 

that allows the attorney to participate in the 

dialogue with the professional. And attorneys 

should remain aware that even if the client does 

not agree to a release, no rule prevents attorneys 

from sharing their concerns with professionals 

as long as they maintain the balance between 

keeping confidences and protecting the client 

as outlined in the professional conduct rules.

If these solutions don’t work, appointment 

of a GAL or other advocate may be warranted.5

Choosing a Fiduciary versus a GAL
The Colorado Probate Code provides for 

appointments of a conservator, under CRS 

§ 15-14-425.5, and a guardian, under CRS § 

15-14-315.5. Both are fiduciaries who may 

petition the court for authority to file and 

maintain a dissolution action. Two points are 

relevant when considering such appointments 

versus a GAL appointment. 

First, most guardians and conservators are 

appointed on the basis of clear and convincing 

evidence, but CRS § 15-14-401(b)(II) has an 

exception to allow appointment of a conser-

vator on a preponderance of the evidence if 

“protection is necessary or desirable” and “the 

individual has property that will be wasted 

or dissipated” without such an appointment. 

Second, in conservatorships or guard-

ianships where a ward is either incapable of 

consenting or does not consent to the filing of 

a petition for dissolution, the court must make 

a finding that the action is in the ward’s best 

interests “based on evidence of abandonment, 

abuse, exploitation, or other compelling cir-

cumstances.”6 If a client’s impairment supports 

the appointment of a guardian or conservator 

on a clear and convincing basis, or jeopardizes 

their financial situation sufficiently to support 

appointment of a conservator on a preponder-

ance of the evidence, an appointed guardian 

or conservator can file or maintain an action 

for dissolution. 

However, a fiduciary appointment is only 

made when warranted, and many clients who 

are struggling during a divorce may be struggling 

because of the divorce.7

Liability Issues
Few experiences are as anxiety-producing 

as dealing with a client with a diminished 

capacity that deleteriously impacts their law-

suit. Colo. RPC 1.14, cmt. 8 notes that “the 

lawyer’s position in such cases is an unavoidably 

difficult one,” especially given an attorney’s 

dual roles to protect both the client’s interests 

and confidences, which creates a bind when 

disclosure of diminished capacity would or 

could compromise the client. 

When considering a GAL or other fiduciary 

appointment, an attorney must first address 

whether the client has needs beyond the current 

litigation warranting more permanent and 

comprehensive help. A client who cannot make 

any competent decisions at all will likely need a 

guardian or conservator; one who has difficulty 

communicating, problems that come and go, 

or problems making decisions around one 

or more discrete issues in a specific litigated 

matter is likely best served by a GAL.8 

Presumably, a client will offer less resistance 

to a GAL appointment, which is limited to the 

pending litigation, than to the prospect of a 

permanent or long-term fiduciary. However, 

as illustrated by In re Marriage of Sorensen, 

discussed in detail in part 1, a client may be 

very resistant to a GAL appointment. In such 

cases, presenting evidence of diminished 

capacity in pursuit of an appointment may 

violate attorney-client privilege9 or prejudice 

the client’s interests. For example, such evidence 

could be used against a client in making an 

allocation of parental responsibilities. And 

even when parenting is not an issue, courts 

have found a constitutionally protected liberty 

interest in both “avoiding the stigma of being 

found incompetent” and “in retaining personal 

control over the litigation.”10

Colo. RPC 1.14(b) notes that “in appropriate 

cases” an attorney may have to seek the ap-

pointment of a “guardian ad litem, conservator 

or guardian.” Comment 7 further explains that 

“appointment of a legal representative may be 

more expensive or traumatic for the client than 

circumstances in fact require.” Thus, though the 

rules address how an attorney should protect 

a client with capacity issues11 with a caution 

that doing so may negatively impact a client, 

they lack precise instruction on what action an 

attorney should take and when action should 

be taken.12

Two formal ethics opinions discuss the 

representation of clients with diminished 

capacity in litigation generally and in protective 

proceedings.13 These opinions emphasize that 

the attorney-client privilege is not entirely 

abrogated by a client’s diminished capacity 

and focus on the attorney’s duty to protect the 

client from such diminished capacity. But there 

is no concrete guidance on how to reconcile 

the client’s right to determine the objectives 

of the representation with the attorney’s duty 

to protect the client when the client does not 

want the protection, except that “the lawyer for 

a client with diminished capacity may seek the 

appointment of a guardian to protect the client’s 

interests if there is no less drastic alternative.”14 

A recent article also notes the difficulties of 

the attorney’s conflicting duties in allowing 

the client to direct the case while potentially 

seeking a GAL appointment to protect the client 

against the client’s wishes.15 In short, there are 

no bright-line tests for when an attorney should 

or must seek a GAL appointment for a client.

Many cases note the court’s duty to appoint 

a GAL when made aware of a litigant’s potential 

incapacity issues, but the author could find 

no cases imposing a similar duty on a client’s 

attorney. Notably, some cases hold that a 

divorcing spouse has a duty to notify the court 

of the other spouse’s incapacity in a default 

proceeding.16 This spousal duty to notify the 

court suggests, by extension, that the same 

duty applies to the opposing spouse’s attorney. 

Paradoxically, no such duty applies to the 

attorney representing the spouse with the 

alleged diminished capacity.

Some cases addressing attorney-client 

relationships that have become problematic 

because of client capacity issues offer instruc-

tion. In an Illinois case,17 a lawyer believed 

his clients were entering into a deteriorating 

mental state, so he added a provision to their 

durable powers of attorney and living wills that 

prevented them from altering the documents. 
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The clients sued, and the lawyer claimed he was 

simply following Rule 1.14 and that his actions 

were the type of protective measures the rule 

required based on his belief that one of the 

plaintiffs could not act in her own interests. 

While the attorney prevailed on appeal, this 

case highlights the potential risks in taking 

unilateral actions to protect clients exhibiting 

incapacities or potential incapacities. 

Simply put, while there may be no explicit 

duty to seek a protective appointment for a 

client, circumstances may force an attorney 

to do so. The attorney must then decide what 

type of appointment is preferable and how to 

proceed. A reported Ohio case suggests that an 

attorney enters into an adversarial relationship 

with a client if the attorney seeks appointment of 

a guardian as opposed to seeking appointment 

of a GAL, which is identified as being the 

“generally appropriate course of action.”18 

However, as Sorensen amply illustrates, the 

mere act of filing a motion for appointment of 

a GAL can place an attorney at odds with the 

client. A New Hampshire attorney pursued a 

guardian appointment for his client without 

first discussing the matter with the client, and 

his actions resulted in a two-year suspension.19  

Similarly, the Washington Supreme Court 

suspended an attorney for 18 months because he 

attempted to file a guardianship petition against 

his former client without any investigation into 

her state of mind or competency.20 

Although these out-of-state cases deal 

with guardians rather than GALs, the capacity 

issues are similar. Most professional conduct 

rules require attorneys to “as far as reasonably 

possible, maintain a normal client-lawyer 

relationship with the client”21 but allow, un-

der Colo. RPC 1.14, that the lawyer’s duties 

may include consulting with family members 

or “seek[ing] guidance from an appropriate 

diagnostician.”22 Attorneys should thus take 

Rule 1.14 and its commentary at face value 

and proceed cautiously in this area. 

The Mechanics of an Appointment  
GAL appointment proceedings are client fo-

cused. This attention to the client’s needs begins 

with the attorney’s approach to the issue and 

continues throughout the court proceedings. 

The Client Focus 
As discussed above, once the attorney decides 

to pursue a GAL appointment, the first step is to 

explain this decision to the client before taking 

any action. Further, as discussed in part 1, a GAL 

appointment can involve deprivation of consti-

tutionally protected rights, so the client must 

understand the attorney’s concerns and why 

the attorney wants to pursue the appointment. 

An allegedly incapacitated person’s (AIP) 

choice of a guardian is given priority23 in guardian 

and conservator appointments, and offering 

a client this choice may alleviate some client 

concerns. Courts have held that a court-ap-

pointed attorney has a duty to advocate for the 

client’s choice of guardian as well as the client’s 

position with respect to the underlying capacity 

issue.24 This same duty presumably applies to 

GAL appointments. A New Jersey case held that 

the primary duty of an attorney representing a 

developmentally disabled person is to protect 

that person’s rights, including the right to make 

decisions on specific matters.25     

Procedural Issues
If a client is averse to a GAL appointment, 

the attorney may have to follow Sorensen by 

filing a motion for a GAL appointment and 

then withdrawing from representation. Under 

Sorensen, the court must hold a hearing if such 

a motion is filed and the AIP objects to the 

appointment.26

A hearing would likely not be required if a 

client consents to the appointment of a GAL who 

will not be granted decision-making powers. 

In this situation, the motion should include 

allegations and supporting affidavits to allow 

the court to grant the motion on the pleadings 

under CRCP 121(1-15)(4). Further, the attorney 

should avoid a hearing where appropriate to allay 

client anxiety over participating in a hearing that 

includes evidence of the client’s mental status. 

But under CRS title 15, an appointment involving 

a deprivation of constitutionally protected rights 

can only be made by clear and convincing 

evidence,27 which may be difficult to make upon 

the pleadings and may thus require a hearing.

Sorensen points out a potential problem with 

seeking a GAL appointment in a dissolution 

matter where the opposing spouse disagrees 

with the appointment. There, husband opposed 

wife’s post-decree attempt to set aside the 

decree. The Court of Appeals remanded the 

case for a hearing on whether, at the time of 

the decree, wife was incapacitated and in need 

of a GAL, allowing husband to argue that she 

had not been. But Sorensen is distinguishable 

from pre-decree appointment situations where 

parties have not reached a settlement. Further, 

an AIP may request that the protective hearing 

be closed under CRS § 15-14-308(1), so an 

adverse spouse may not be entitled to attend. 

If a hearing is closed, the court may grant or 
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deny a request to attend based on whether a 

person’s attendance would serve the AIP’s best 

interests.28 Because title 15 is predicated on 

ensuring the protected person’s rights, while 

a spouse might be called to testify in support 

of an appointment, such spouse is not a party 

to a title 15 proceeding and could be excluded 

if their presence would be detrimental to the 

AIP.29 Excluding a divorcing spouse with adverse 

interests to the AIP would likely be found to 

serve the best interests of most AIPs.30

In addition, a divorcing spouse likely lacks 

standing to object to a GAL appointment for 

the other spouse. Standing has only been 

granted to third-party intervenors who credibly 

pleaded that they had the best interests of the 

AIP at heart; given the adversarial nature of a 

dissolution proceeding, that standard would 

not be met by a spouse in a divorce.

It is unclear if the above protections are 

applicable to a GAL hearing under CRCP 17(c). 

Other jurisdictions have concluded that “the 

appointment of a next friend—for due process 

purposes—should parallel procedures estab-

lished in the probate court for appointment of 

guardians.”31 As this question remains open in 

Colorado, practitioners should consider the 

relative merits of moving for a GAL appointment 

under CRS § 15-14-115 rather than Rule 17(c). 

The title 15 protections allow a judge outside 

the dissolution matter to decide the GAL issue 

and thus insulates the AIP from potential 

prejudice resulting from disclosure of the 

intimate details of their alleged incapacity in 

the dissolution case. 

The Appointment Order 
GAL appointments can include a panoply of 

powers and duties, from helping the client 

understand what is going on and stay organized, 

to assisting with settlement and trial decisions. 

Consequently, the appointment order should 

be precisely tailored to protect the person in 

the least restrictive manner possible. Colo-

rado law embraces this concept for guardian 

and conservator appointments, and the same 

principles should apply to GAL appointments.32

The appointment order should clearly set out 

the GAL’s role in the litigation. This is particu-

larly critical for GALs granted decision-making 

powers or the ability to sign documents such 

as financial affidavits. In these instances, the 

order should grant these powers based on clear 

and convincing evidence. States that permit 

GALs to approve or disapprove settlements 

are instructive in this regard.33 GAL duties 

that do not implicate a deprivation of the cli-

ent’s constitutionally protected rights, such as 

helping with attorney-client communications, 

may be supported by findings made upon a 

preponderance of the evidence. 

The order should state who will pay the 

GAL. This is typically a marriage expense in 

Colorado because Colorado is a no-fault state. 

Lastly, as with a conservatorship, the order 

should terminate when an AIP no longer needs 

protection, with the final decree in a dissolution 

matter or upon completion of post-decree 

transfers.34 

Working with the GAL
A GAL represents the ward’s best interests35 

and should “be truly dedicated to the best 

interests of the person on whose behalf he 

seeks to litigate.”36 On the other hand, the 

attorney takes direction from the client/ward, 

and short of being told to do something the 

attorney finds repugnant, is bound to carry 

out their instructions. Accordingly, the roles 

of GAL and attorney differ, even though both 

work for the same client. But in practice, the 

line drawn on this difference can be elusive. 

Justice Márquez succinctly summarized this 

quandary in a dissent: “The United States as a 

whole still reflects a lack of consensus as to the 

role of the guardian ad litem.”37

Attorney-client privilege is a primary concern 

for attorneys navigating the roles of attorney and 

GAL,38 especially where the GAL’s primary task 

is to advocate for a ward’s best interests. Some 

courts have noted that a ward could invoke the 

right to an attorney during a GAL interview 

because “to the extent such an interview may 

reveal information protected by the attor-

ney-client relationship, the right to counsel 

helps prevent the inadvertent disclosure of 

privileged information.”39 In any event, whatever 

is said to the GAL may be subject to disclosure, 

so attorneys should ensure the client ward is 

aware of this risk. 

Conclusion
Attorneys must remain vigilant to spot client 

capacity issues. Once identified, attorneys 

must discuss such issues with clients and then 

assess how to proceed. Those opting for a GAL 

appointment should adhere to the ethical and 

legal requirements for such appointments 

to ensure that the client’s best interests are 

served. 
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This article provides an overview of the CBA’s legislative 

efforts during the Colorado General Assembly’s 2022 session. 

O
n May 11, with just minutes left in its 

constitutionally mandated 120-day 

session, the 73rd Colorado General 

Assembly adjourned. Up to the 

last minute, the session teemed with vigorous 

conversations on hotly contested topics. There 

seems to never be enough time to resolve the 

legislative branch’s myriad goals, but despite 

time constraints, the Colorado Bar Association 

succeeded in its ongoing work at the Capitol 

to support the justice system and Coloradans. 

The pandemic continued to impact the 

session’s operations and scope, but repeated 

COVID-19 exposures reinforced a significant 

increase in remote participation. According to 

Legislative Council staff, nearly 60% of all 2022 

public testimony was delivered remotely.1 While 

this reduced in-person interactions, it helped 

preserve the health of participants. 

The 2022 Legislative Session 
Highlights
During the 2022 legislative session, 717 bills were 

introduced with 428 completed. The big-ticket 

topics that passed included HB 22-1326, SB 

22-230, and HB 22-1355. 

HB 22-1326: Fentanyl Accountability 
and Prevention 
A priority public safety bill for both Republicans 

and Democrats, HB 22-1326 was one of the 

last bills to be completed after three months 

of deliberation. The final version of the bill, 

settled by conference committee, makes the 

possession of one to four grams of a substance 

that contains any amount of fentanyl a felony. 

Additionally, the bill includes appropriations 

to authorities to combat the fentanyl crisis and 

provide education on the drug’s dangers.

SB 22-230: Collective Bargaining
 for Counties 
This legislation was discussed for a long time 

before being introduced. Its final form allows the 

public employees of counties with populations 

of more than 7,500 to collectively bargain, but 

not strike. This measure excludes from the 

definition of “county” (among other entities) 

a city and a county, so Denver and Broomfield 

are not affected. The bill also maintains county 

rights and responsibilities, including those 

under a home rule county charter.

HB 22-1355: Producer Responsibility 
Program for Recycling 
Under HB 22-1355, manufacturers of packaged 

goods will be charged a fee to go toward creating 

a statewide recycling program. The bill creates 

an advisory board consisting of members with 

expertise in recycling programs and knowledge 

“
During the 2022 
legislative session, 
717 bills were 
introduced with 428 
completed.    
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about recycling services in the state’s various 

geographic regions.

The State Budget
While the above weighty topics loomed over 

the legislative calendar, the General Assembly 

wrestled with a large state budget. In 2021, 

Colorado received a $3.8 billion influx of federal 

COVID-19 relief. About $1 billion was spent 

during the 2021 legislative session, and another 

$1 billion was reserved for future use, leaving 

about $1.8 billion of one-time funds available 

in 2022. Because economic forecasts were not 

ideal, the legislature avoided future spending 

obligations and used the funds primarily to 

cover the start-up costs of new programs and 

to shore up infrastructure deficits. While many 

of these actions fueled partisan debates about 

spending, they also led to HB 22-233, which 

aimed to accelerate the return of TABOR refunds 

ahead of a possible recession. In the end, the 

General Assembly sent a roughly $36.4 billion 

budget to the Governor for his signature. 

The CBA Continues to Lead
The CBA stayed true to its previous legislative 

work in actively engaging legislators, providing 

our members as resources, and ensuring that we 

continue to be a leader in supporting legislation 

that enriches our community. Of course, we 

didn’t do this work alone. Our members and 

Legislative Policy Committee worked together 

with bar associations across the state on a 

significant number of bills in providing research, 

testimony, and support, which resulted in a 

successful legislative session for the CBA. 

CBA sections reviewed and monitored 

almost all of the session’s 717 bills, and members 

participated in many legislative meetings and 

pull-asides. The CBA closely monitored 37 

bills and took a formal position on 18 of them. 

We drafted three of those 18 bills and made 10 

appearances concerning them before legislative 

committees to provide testimony. Highlights of 

these 18 bills are discussed below.

SB 22-045: Modifications to Public Benefit 
Corporation Act
As part of our Business Law Section’s work 

to ensure support for the Colorado business 

community, members worked directly with 

state legislators to modify the Public Benefit 

Corporation Act of Colorado. The changes 

championed by the CBA will put a new and 

favorable light on the attractiveness of public 

benefit corporations and the social and en-

vironmental good that can result from these 

entities. SB 22-045 eliminated the requirement 

for approval of two-thirds of the outstanding 

shares to convert an existing corporation to 

a public benefit corporation. Additionally, it 

clarified that a director’s ownership of stock 

does not inherently create a conflict of interest.

The bill passed with broad support and 

was one of the first bills of the session signed 

by the Governor.

HB 22-1053: Blockchain Agriculture 
and Uniform Commercial Code
The CBA is committed to supporting Colorado’s 

rural communities. HB 22-1053 proposed 

such support, but as proposed, it would have 

had unintended consequences. HB 22-1053 

aimed to promote farmers and ensure their 

recourse to developing technologies. However, 

the original proposal would have amended the 

Uniform Commercial Code in a way to impede 

prosperity in rural areas. Therefore, the CBA took 

an amend position, and after several meetings 

and testimony, it successfully removed any 

changes to the Uniform Commercial Code. 

SB 22-060: Limit Homeowners Association 
Fee Increases for Common Elements
This legislative session saw a significant number 

of bills aimed at homeowners’ associations 

(HOAs). While we did not comment on all of 

them, the CBA provided input on most, and 

in some cases pursued changes to protect 

Coloradans. Proponents of SB 22-060 drafted a 

bill that would focus on limiting how fees can be 

increased by any HOA. However, after testimony 

and continued stakeholder engagement, it was 

realized that the proposed technical fixes only 

benefitted a singular community yet impacted 

the entire state. As a result of CBA’s Real Estate 

Section’s input, the bill sponsor decided to 

postpone the bill indefinitely. 

SB 22-086: Homestead Exemption 
and Consumer Debt
Homestead exemptions is a contentious topic 

that emerges repeatedly. Colorado’s statutory 

homestead exemption exempts a portion of 

a homestead to satisfy a debt, contract, or 

civil obligation. This bill aimed to increase 

the exemptions from $75,000 to $300,000 if 

the homestead is occupied as a home by an 

owner, and from $105,000 to $350,000 if the 

homestead is occupied as a home by an owner 

who is elderly or disabled. With supporters and 

opponents differing on the best ways to encour-

age a prosperous housing market, testimony 

on this bill went well into the evening in both 

chambers. While political deals were struck, 

the CBA remained true to its members’ input 

and continued to be a lone voice in support 

“
The CBA closely 

monitored 37 bills 
and took a formal 
position on 18 of 
them. We drafted 
three of those 18 

bills and made 
10 appearances 

concerning them 
before legislative 

committees to 
provide testimony.    

”



AUG U S T/S E P T E M B E R  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      49

Tyler Mounsey is the CBA director 
of legislative relations. Readers are 
encouraged to contact him to receive 
periodic email updates during the 
legislative session or any time they 

would like more information about bills or 
other legislative matters that may relate to or 
affect the legal profession and the practice of 
law—tmounsey@cobar.org. 

NOTE

1. Coltrain, “How crime, Polis, and a workforce 
shortage shaped Colorado lawmaking in 2022: 
This is the legislature's brain on election year,” 
Denver Post (May 12, 2022), https://www.
denverpost.com/2022/05/12/colorado-2022-
legislative-session-analysis.

of amendments that would help both sides. 

Our language gained significant traction, but 

political pressure pushed the bill forward before 

our recommendations could be implemented. 

While the bill passed and was signed, the CBA 

stood out as a resource for balanced, inclusive 

language that was well-received by our partners.

HB 22-1271: Rights of Person 
Protected by Legal Guardian
The rights of people who are protected by legal 

guardians is a topic that the CBA has worked 

on many times before. HB 22-1271 addressed 

this issue, and there was significant stakeholder 

engagement before the session. Despite the 

unprecedented inclusion of the CBA’s Elder 

Law Section and Disability Committee from the 

start of the process, the bill introduced was still 

technically problematic and created multiple 

conflicts. The CBA took an oppose position but 

remained receptive to bill improvements over 

the interim. Ultimately, the bill didn’t pass, but 

we remain committed to supporting appropriate 

future legislation in this area.

SB 22-092: Updated Colorado 
Probate Code
The CBA worked closely with legislators to 

produce concise and effective probate code 

amendments. SB 22-092 clarified how property 

passes when a decedent dies without a will and 

the estate does not pass to a surviving spouse 

or designated beneficiary pursuant to existing 

law. In that situation, it details how intestate 

succession is distributed. This bill garnered 

broad support and passed easily through both 

chambers to be signed by the Governor.

SB 22-122: Uniform Voidable 
Transaction Act
The history of uniform voidable transactions 

legislation dates back almost a decade at the 

state legislature. Amid disagreement about 

how to best approach the subject, the CBA was 

able to build a consensus and get a Uniform 

Law bill introduced in 2022. Unfortunately, 

the national Uniform Law Commission took 

the position that the bill didn’t fit its nationally 

established guidelines for Uniform Laws, and 

it was postponed indefinitely. However, we 

continue to pursue this bill and explore how to 

incorporate it into our 2023 legislative agenda.

HB 22-1367: Updates to Employment 
Discrimination Laws
The Colorado Women’s Bar Association (CWBA) 

identified a need to ensure that Colorado workers 

are sufficiently protected by existing discrimina-

tion laws. Of its many significant changes, the bill 

redefined the time within which the Civil Rights 

Commission may consider a complaint. Instead 

of 270 days, with the possibility of granting 

parties an additional 180-day extension, the 

Commission now has 450 days to act or lose 

jurisdiction over the complaint. Additionally, 

HB 22-1367 expanded the definition of employee 

to include domestic workers. The CBA followed 

the CWBA’s lead and supported the bill. It 

received overwhelming support and was sent 

to the Governor, but as of this writing no further 

action has been taken. 

SB 22-201: Commission 
on Judicial Discipline
SB 22-201 received widespread media coverage. 

It tackled the challenging task of amending the 

judicial discipline process. The bill secured 

independent funding for the Commission on 

Judicial Discipline and creating an interim 

committee, two critical initial tasks. The CBA, 

along with the diversity bar associations, 

provided input as the bill developed. While 

there were many amendments to and versions 

of the bill, the final passed version represent-

ed the collective efforts of bill sponsors, bar 

associations, and the CBA. SB 22-201 is an 

important first step toward change in the 

judicial discipline process. Work in this area 

remains ongoing, and the CBA is currently 

engaging stakeholders and legislators to help 

develop sound policies. 

Looking Forward to 2023
In 2022, the CBA built on its previous work in cre-

ating and maintaining long-lasting and fruitful 

relationships at the Capitol. This organizational 

effort is only possible with the commitment and 

support of our members. 

As we move forward into the already de-

veloping 2023 session, the CBA’s legislative 

team encourages you to connect with your 

sections and get involved. The CBA remains 

dedicated to promoting all Colorado attorneys 

and welcomes renewed and new engagement 

from our community. 

“
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Here to Help
The Colorado and Denver Bar Associations and Metro Volunteer Lawyers (MVL) thank all the 

generous attorneys who donate their time and expertise to help promote access to justice in 

Colorado. Below is a snapshot of just a few of our member volunteers who have stepped up to 

serve in recent months.

MVL Volunteer Spotlight
Ashley Balicki is a found-

ing par tner  at  Smith 

Balicki Finn Laraway, LLC 

(Solutions Based Family 

Law), where she focuses 

her practice exclusively on 

family law matters. With training in mediation 

and collaborative law (“no court divorce”), 

Ashley believes in making every effort to 

resolve family conflict without costly and 

devastating ligation. But she understands that 

in some circumstances litigation is the best 

course of action for achieving an outcome 

in the client’s best interest. As a mother of 

two, Ashley is sensitive to preserving the 

safety and well-being of children throughout 

family law litigation. She also has extensive 

experience pursuing appeals.

Ashley received her undergraduate and 

law degrees from Indiana University and 

continues to cheer on her Indiana Hoosiers 

in basketball. She is licensed in Colorado, 

Indiana, and Illinois. She lives in Highlands 

Ranch with her husband, Mark, and their 

two sons. During her free time, she likes to 

cook, read, and travel. 

Why I volunteer through Metro Volunteer 
Lawyers: 
I want to give back to my community in a 

meaningful way using the skills I’ve acquired 

through my practice and my experience as 

an attorney. With MVL, I know that I make a 

tangible difference in someone’s life helping 

them navigate a complex process effectively 

and easing some of the stress caused by lack 

of legal knowledge.

Mark Cohen Joins the Colorado Combative Sports Commission
Governor Polis has appointed Boulder attorney Mark Cohen to the Colorado 

Combative Sports Commission (formerly the Colorado Boxing Commission). 

The Commission is responsible for all rules to regulate the conduct, promotion, 

and performance of boxing, kickboxing, and mixed martial arts in Colorado. 

Cohen is a civil practitioner specializing in contracts, business and 

real estate litigation, and corporate veil issues. He enjoys sharing his legal 

knowledge with others and is a frequent contributor to CBA-CLE and Colorado Lawyer. He 

looks forward to the opportunity to use his knowledge of law, martial arts, and boxing to help 

the Commission fulfill its duties.

1

3

2

1  Jim Delman, James Cordes, Danaé Woody, 
and Jennie Lepman, all from the Woody 
Law Firm, volunteered for a post-decree 
consultation clinic at the Denver City and 
County Building.
2  Natalie Simpson and Hannah Westmont 
from Polidori, Franklin, Monahan & Beattie, LLC 
helped low-income clients modify and enforce 
their family law orders during a post-decree 
consultation clinic in Jefferson County. 
3  Kimberly Portzline, Teagan Ellis, Elizabeth 
Bonnett, Brandy Toelupe, Elizabeth Jones, and 
Jo Lauren Seavy volunteered for a walk-in clinic 
hosted by the Denver Indian Center. 
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DBA Awards Party and Passing of the Gavel
The Denver Bar Association hosted its Annual Awards Party on June 28 at the DBA Offices. The event celebrated the 2022 awards recipients 

and welcomed incoming leadership. 

1  Michael Eidelson (right) receives the 
Volunteer of the Year Award.
2  Annie Martinez accepts the Young Lawyer of 
the Year Award.
3  Ruchi Kapoor accepts the presidential gavel 
from Tyrone Glover.
4  Judge Adam Espinosa (left) receives the 
Judicial Excellence Award.
5  John McHugh (right) accepts the Award of 
Merit.
6  Matt Skeen accepts the award for the 
Outstanding Program or Project on behalf of 
the Pro Se Bankruptcy Clinic.
7  Outgoing DBA President Tyrone Glover, 
incoming DBA President Ruchi Kapoor, 
and DBA Immediate Past President Kevin 
McReynolds.

CONTRIBUTE
Bar News is always looking for pictures and descriptions of legal events happening throughout Colorado. Snapshots taken with a phone 
camera work great! To contribute pictures, simply email them to Susie Klein at sklein@cobar.org, and be sure to select the largest file size 
when prompted.

1 2

3

4 5

6 7



52     |     C O L OR A D O  L AW Y E R      |     AUG U S T/S E P T M E B E R  2 0 2 2

AROUND THE BAR   |    PROFILES IN SUCCESS

CBA-CLE President April Jones
Leading through Education

BY  H A L E Y  H E M E N

“T
he pandemic has changed 

my life so much personally 

and professionally,” says April 

Jones, the founder and CEO of 

the Jones Law Firm, PC. “So much was in flux 

for me and my clients who had pressing legal 

matters.” With over 20 years of experience guiding 

families through some of the most difficult, 

complex moments in their lives, Jones, who 

takes on the mantle of CBA-CLE president this 

term, was uniquely positioned to offer genuine, 

meaningful advice for such an uncertain time.

“My goal was to be a resource for the com-

munity,” she says, “so I started a program about 

COVID-19, finances, and the future.” She and 

her team put together a book for clients full of 

pandemic-related scenarios and suggested ways 

to handle legal issues stemming from them. She 

also worked extensively with parents on such 

issues as how to adapt to online school and 

navigate pandemic-related custody issues. And 

she created a webinar series in which she spoke 

with a therapist, an educator, and a financial 

advisor to address some common questions 

arising from the pandemic.

The webinar series discussed practical issues, 

like how to navigate the legal system when the 

courts are closed, how to respond to changes 

in income as a result of shutdowns, and how to 

deal with the general sense of uncertainty that 

prevailed during the height of the pandemic. 

Particularly important was advice for parents. 

Speaking with therapist Teri Karjala, Jones 

addressed how to talk to your children about 

COVID-19, strategies to come together with 

your ex-spouse for the good of your children, 

and managing risk when circumstances might 

be beyond a parent’s control.

 Karjala and Jones also discussed how the 

pandemic has shifted our baseline from a 

calmer state of being to a state of higher anxiety, 

meaning that any adverse event may push an 

already anxious person into a state of panic. 

But, they explained, there’s a silver lining: the 

more we learn to regulate ourselves in times 

of change and uncertainty, the more resilient 

we can be under pressure. 

The Power of Leadership
Listening to Jones speak, you get a sense of how 

steady and commanding a presence she is. Her 

clients would tell you as much. In reviews, time 

and again, clients mention her compassion 

and how effectively and efficiently she and 

her team handled their cases. It’s part of her 

mission statement, after all, to help clients “get 

through the hard part of ending a relationship 

and to find a way forward to a better life. By 

the time most people have reached out to us 

they have already decided to make changes to 

their relationships, and they need help to get 

through the legal system with as much dignity 

and fearlessness as possible.” 

Knowing this, it’s not surprising to learn she 

has been a steady, effective leader in a time of 

intense change. “As a leader of my firm, I had to 

figure out how I empower and equip everyone 

who works with me to fulfill their duties when 

so much was in flux. I’m proud to say that we 

have continued to grow the firm and serve 

clients at a high level, and it’s my honor to lead 

our staff in those endeavors.”   

Jones has always been drawn to service 

through leadership. “I’ve had the incredible 

opportunity to serve in leadership roles within 

the law and on local boards, too, and it means 

a lot to me to able to give back and share my 

experiences and learnings.” Leading CBA-CLE 

is a natural fit “because I’m a big believer in 

the importance of how we provide education. 

I’m also very personally committed to profes-

sional development because I want to show up 

for my team and for my clients with the best 

knowledge, strategies, and insight for them. 

I’ve been involved in many CBA-CLE events 

over the years and I’m proud to be a part of 

that legacy now.”

It’s a role Jones doesn’t take lightly. Through-

out her career, she has been involved in so 

many community service endeavors that she 

is selective about what she commits to. “First, 

I know that I cannot say ‘yes’ to everything,” 

she admits. “I always carefully evaluate my 

commitments so that I feel confident about 

the roles I do take on. I want to know that I can 

show up in the best way possible.”

Her ability to show up has been greatly 

aided by a great team. “I keep an organized 

schedule and rely on my team to help me do 

that. By letting my team know about what 

is most important to me and things on my 

calendar that take priority, I’ve empowered 

them to help me carve out the time I need. In 

releasing so much control over my calendar, 

I’ve be able to get more time back and set aside 

the time needed not just to participate in my 

board and committee appointments, but to 

participate in a deep way.”
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A Passion for People
Having cultivated such a dedicated, trusted 

team is something Jones is extremely proud 

of. “I’ve always had passion for family law,” she 

says. “My own close relationship with my family 

and their influence on my upbringing ignited, 

for me, a desire to help other people facing 

challenges with their own families. I also saw 

the potential to build my firm from the ground 

up and create my own ‘work family,’ which has 

been one of my greatest achievements in terms 

of firm growth and culture.”

Jones credits her brother Ferman as the rea-

son she’s a lawyer today. “He was an inspiration 

and role model for me growing up. I learned a 

lot from him about the connection between 

what we do today and how it impacts our life 

tomorrow. This cause-and-effect lesson from an 

early age inspired me to be a lawyer. The work 

I do for my clients today impacts their lives 

tomorrow and beyond,” Jones says.

“My goal is to help guide people into a better 

life where they and their children can thrive. I 

have three wonderful children of my own, so 

I know how important that is for many of my 

clients who truly want what is best for their 

family during a difficult time.”

Jones, originally from Los Angeles, has called 

Denver home for the last 20-plus years. “I love 

everything Denver and Colorado have to offer, 

but I am most passionate about the people—my 

community, my staff, and my clients. Church 

community is very important to me, and I 

spend time with my family and grandchildren 

whenever I can.”

Jones has a daily practice that keeps these 

important people in her life at the top of mind. 

Perhaps it is part of the secret of her steady 

leadership and calm in the face of radical 

change over the past few years. “I’m an early 

riser and believe in starting every morning 

with a non-negotiable: a morning routine with 

exercise and prayer. I enjoy walks around the 

lake at sunrise and a prayer of gratitude for my 

family, friends, and the Jones Law Firm team 

and clients.” 

Forging the Future
Reflecting on her presidential year ahead, Jones 

observes that CBA-CLE is in a period of transition. 

“I think we’re still figuring out how to navigate 

the global pandemic and its influence on the 

practice of law, but I also see the intersection 

with CLE and many other pertinent issues of our 

time, like social and access to justice concerns. 

I’m excited to be a part of carving out what the 

future looks like for CBA-CLE.” 

My goal is to help 
guide people 
into a better life 
where they and 
their children 
can thrive. I have 
three wonderful 
children of my 
own, so I know  
how important that 
is for many of my 
clients who truly 
want what is best 
for their family 
during a difficult 
time.
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email mhigham@cobar.org for information about display advertising in Colorado Lawyer.

Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January December 1

February  January 3

March  February 1

April  March 1

May  April 1

June  May 2

July  June 1

August/ 
September 

 July 1

October  September 1

November  October 3

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

 ■ Design services are available for an 

additional fee.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact Melissa Higham 

at mhigham@cobar.org.

Questions?
Contact Melissa Higham at mhigham@cobar.

org.
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Proudly Announcing
New Faces & Promotions

Janie Cox
Shareholder
Legal Ethics &
Attorney Discipline

Chad Lieberman
Shareholder
Product Liability &
Commercial Litigation

Dennis Bartlett
Shareholder
Commercial &
Construction Litigation

Pete Jaacks
Associate
Environmental, 
Water Rights &
Real Estate

303.796.2626   |   BFWLAW.com

Craig Stoner
Special Counsel
Corporate, M & A,
Financing & Venture Capital

April Hendricks
Shareholder
Water Rights &
Real Estate

Ryan Hawkins
Associate
Commercial Litigation

Adrienne Sche�ey
Shareholder
Litigation &
Employment

Proudly Announcing
New Faces & Promotions
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Two more professionals 
are joining JAMS

We are happy to welcome David Stevens and Anne Ollada to our panel.
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Cockrel Ela Glesne Greher & Ruhland
44 Cook Street, Suite 620
Denver, Colorado 80206
303.218.7200 | cegrlaw.com

Harley G. Gifford
Cockrel Ela Glesne Greher & Ruhland 
P.C. is pleased to announce that Harley 
G. Gifford has joined the firm as an 
Associate. 

Harley earned his law degree from 
Washburn University School of Law 
School in 2005.  He was admitted to 
the New Mexico Bar in 2005 and the 
Colorado Bar in 2006.  

Harley has over eight years of experience 
representing Title 32 special districts as in-house general counsel, 
and before that, several years in general practice.  He will continue 
to specialize in all aspects of operations, funding, and other legal 
matters for Title 32 special districts and municipal water suppliers.

Harley G. Gifford 
hgifford@cegrlaw.com 
720.218.7204

Cockrel Ela Glesne Greher & Ruhland
44 Cook Street, Suite 620
Denver, Colorado 80206
303.218.7200 | cegrlaw.com

Madison D. Phillips
Cockrel Ela Glesne Greher & Ruhland 
P.C. is pleased to announce that Madison 
“Maddie” D. Phillips has joined the firm 
as an Associate.  

Maddie earned her law degree from 
University of Minnesota Law School in 
2021 and was admitted to the Colorado 
Bar in 2021.  She earned her LL.M. from 
the University of Colorado Law School 
in 2022.

Maddie’s practice will focus on representation of special districts 
and municipal water suppliers, including due diligence analysis of 
existing special districts for potential land development investors.  
In addition, Maddie will focus on water and employment legal 
matters for the firm.

Madison D. Phillips 
mphillips@cegrlaw.com 
720.218.7202
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Norman Strickland Early Jr.
November 14, 1945–May 5, 2022

Norman Strickland Early 

Jr., esteemed public offi-

cial and fierce advocate 

for the rights of victims 

and the betterment of 

Black lawyers, passed 

away on May 5, 2022, at 

the age of 76. 

Norm was born on November 14, 1945, in 

Washington, DC, to Norman Strickland Early  Sr. 

and Gloria Robinson Jackson. In Washington, 

DC, he attended Paul Junior High School and 

Calvin Coolidge High School. As a student at 

Coolidge, he distinguished himself as both a 

scholar and athlete. He was a top college recruit 

in track and field, and his courses of study 

included Spanish, which he would continue 

to use during his trips to Spanish-speaking 

countries.

After graduating from high school, Norm 

attended American University (AU), where he 

earned a bachelor’s degree in government and 

distinguished himself, again, as a student-athlete 

and campus leader. He was a member of AU’s 

track team for all four of his college years. His 

coach, Jack Linden, modeled a racially integrated 

team environment and had no tolerance for 

racism. Norm competed in a variety of events, 

including the triple jump, long jump, and relays. 

He still holds records at AU in both the triple 

jump, second all-time at 14.08 meters, and the 

long jump, first all-time at 7.04 meters.

It was during his years at AU that Norm’s 

passion for politics began. He served as president 

of his sophomore class and as vice president 

of the student association. He also was the 

first Black elected president of AU’s student 

government. Norm won the 1966 election with 

52% of the vote and established a campaign that 

called for the end of status quo type government 

and a reorganization of representation in stu-

dent government based on school enrollment 

and area of residence. Norm also honed his 

natural gift of oration at AU, winning the oral 

interpretation contests at the school’s Speech 

Festival in 1964.

While in college, he joined the Zeta Beta 

Tau fraternity, which was a welcoming all-white 

organization. He established close relationships 

with his fraternity brothers, and these connec-

tions evolved into many lifelong friendships 

that supported Norm both professionally and 

personally.

After graduating from AU, Norm earned 

a law degree from the University of Illinois at 

Urbana–Champaign College of Law. At Illinois, 

his love of competition and recreational sports 

continued, which expanded his diverse group 

of friendships. His law degree provided him 

with the opportunity to pursue a fellowship 

to assist under-resourced communities in 

Denver. He was admitted to the Colorado bar 

in 1970 and worked for the Legal Aid Society of 

Metropolitan Denver as a Reginald Heber Smith 

Fellow (Reggie). Norm continued to pursue 

his interest in politics, becoming the Colorado 

delegate for Shirley Chisholm, who was the first 

Black woman to run for president.

Norm then joined the Denver District Attor-

ney’s Office in 1973 as a deputy district attorney 

under Dale Tooley, eventually becoming a chief 

deputy DA. Norm distinguished himself as a 

highly skilled trial attorney with a keen sense 

of fairness and justice, and he naturally became 

a mentor to his colleagues. After 10 years in the 

office, he was appointed Denver district attorney 

by Governor Dick Lamm in 1983, a position he 

held until 1993. During his tenure as Denver 

DA, he would write handwritten notes to his 

colleagues affectionately called “Norm-a-Grams.” 

 Norm also worked hard to create the most 

diverse district attorney’s office in the state, 

In Memoriam

hiring lawyers and staff of color and various 

other identities. His leadership style facilitated 

numerous colleagues cultivating their gifts as 

leaders. His staff often ascended to city, state, and 

national positions. Norm was grateful to those 

with whom he worked, for both their incredible 

professional contributions and their friendships, 

and he consistently credited his team’s efforts 

for the professional accomplishments in his life.

During his career, Norm helped establish 

and lead numerous organizations. One orga-

nization Norm championed was the National 

Organization for Victim Assistance. He served 

as the organization’s president, continuing 

his career-long legacy of fighting on behalf 

of victims’ rights. These efforts led to Norm’s 

multiple awards throughout his life, including 

the Justice Department award for unrelenting 

service on behalf of crime victims, a govern-

ment leadership award from the National 

Commission Against Drunk Driving, and an 

Ending Violence Effectively award for his work 

in helping sexual abuse survivors. Finally, the 

Colorado Organization for Victim Assistance 

also named their highest honor “The Norm 

Early Exemplary Leadership Award.” 

In addition to becoming a champion of 

crime victims’ rights, Norm co-founded two 

premiere organizations dedicated to helping 

ensure the success of Black lawyers within 

the profession. First, noticing a lack of pros-

ecutors of color around the country and the 

absence of an organization connecting them, 

he created a pathway to unite and advance 

Black prosecutors. He started calling offices 

throughout the country and compiled a list of 

175 Black prosecutors, many of whom were 

from the Chicago area. Wanting to be a part 

of establishing an organization dedicated to 

connecting and supporting Black prosecutors, 

over 100 individuals gathered in Chicago in 1983. 

After numerous meetings, the National Black 

Prosecutors Association was born, with Norm 

becoming its first president. The organization 

is still committed to the mission to “uplift and 

engage the communities we serve through pro-

grams and outreach.” Second, Norm co-founded 

the Sam Cary Bar Association, which is dedicated 

to advancing the careers of Black lawyers in 

Colorado. As a Colorado attorney since 1970, he 

AROUND THE BAR   |   IN MEMORIAM
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wanted to provide more Black lawyers with the 

opportunity to connect, collaborate, and thrive. 

Norm continued to support these organizations 

even after transitioning to the business world.

After running for mayor of Denver and 

leaving the district attorney’s office in 1993, Norm 

entered the business world, forming the Criminal 

Justice Services line of business for Lockheed 

IMS. He also was a partner with BounceBack, 

Inc., a company that provides prosecutors and 

judges with software, education products, and 

services that support efficient, professional 

misdemeanor diversion, probation, and offender 

education programs, including an automated 

bad check management software program. 

Norm co-authored (with Danielle Young 

and illustrated by Brent Naughton) a book in 

2000 entitled Step Ball: A Child’s Book about 

Feelings and Differences. The book is about 

Norm’s childhood experience playing a game 

called step ball with a white neighborhood boy 

who invented the game. The experience helped 

Norm realize, even as a young child, the realities 

of racial discrimination and the impact it has on 

relationships and friendships. This and other 

experiences of racial discrimination in his life 

helped make Norm a person accepting of all 

people, no matter their race, culture, ethnicity, 

sexual orientation, or gender identity. 

Later in his career, Norm made frequent 

appearances on national television as a legal 

analyst and maintained a full speaking schedule 

on topics relating to children, crime victims, 

substance abuse treatment, trial tactics, and 

diversity and workforce enhancement. He also 

joined the Denver law firm of Welborn, Sullivan, 

Meck & Tooley as special counsel. In addition, 

he was a brilliant officiant at the weddings of 

his closest friends’ children.

Although Norm was a public figure, he 

also treasured his time with his family and 

friends. Whether it was at a community function, 

family gathering, sporting event, or household 

get-together, family and friends would surely 

experience one of Norm’s bear hugs, huge smiles, 

and laughs that would bring joy to an entire 

room. Norm loved spending time with his son 

Ali during events through Slippers-N-Sliders 

(Denver’s Black ski club) in particular. He also 

enjoyed going to Broncos games and school 

events with his son Kendall. Both Ali and Kendall 

learned lessons from Norm that positively 

impacted their lives in many ways. His love for 

them and his entire family will always remain 

in their hearts. Norm did not just tell you how 

much he cared about you, he showed you. 

He was a spirited supporter and cheerleader 

during youth sporting games and had a knack 

for creating nicknames for his sons and players 

that they still remember and laugh about to 

this day. Decades later, the impact of Norm’s 

efforts as a public figure and family member 

continue to leave an indelible impact on the 

lives of all he encountered. As a father, brother, 

grandfather, uncle, and father-in-law, Norm 

was the family’s patriarch.

Norm was predeceased by his parents 

Norman Sr. and Gloria, stepfather Ellsworth, 

and son Ali. He is survived by his son Kendall; 

grandsons Khalon, Keon, and Kalel; daughter-

in-law Tené; sisters BJ and Jan; brothers Jack 

and Eddie; and numerous nieces, nephews, 

cousins, and friends.

E. Steven Ezell 
January 15, 1947–June 14, 2022
E. Steven Ezell passed away on June 14, 2022, 

following a lengthy illness.

Steve graduated from the University of 

Texas–Austin and St. Mary’s University Law 

School. He was admitted to the Colorado bar 

in 1975 and practiced law in Colorado Springs 

for nearly 46 years.

Steve worked in the District Attorney’s Office, 

Fourth District of Colorado, where he also 

served as chief deputy. He was a partner at 

Melat, Pressman, Ezell and Higbie, and then at 

Buell & Ezell, LLP, where he worked for over 20 

years. His decades in private practice ran the 

gamut from personal injury to estate planning.

Steve was an active member of both the 

Colorado and El Paso County Bar Associations. 

At the CBA, he served as vice president, chaired 

the Professionalism Committee, and served on 

the Board of Governors, Budget Committee, 

Amicus Brief Committee, and Professional 

Reform Task Force. At the El Paso County Bar 

Association, he served as president, treasurer, 

Probate Section chair, and Membership chair, 

and was a member of the Board of Trustees. 

Steve also served on the Colorado Supreme 

Court Disciplinary Panel and was a longtime 

member and former president of the Ben S. 

Wendelken Inn of Court. Outside the legal 

community, he was deeply involved with var-

ious organizations promoting foster care and 

adoption.

Thomas C. Seawell
March 10, 1937–June 28, 2022

Thomas C. Seawell was 

born in Denver on March 

10, 1937, and died on 

June 28, 2022. He will 

be greatly missed by 

his family, friends, and 

professional associates.

Tom graduated from 

East Denver High, Dartmouth College, and the 

University of Colorado School of Law. He served 

as an assistant US attorney in Denver and was 

engaged in private practice in Denver.

Tom served as a trustee of the Denver Bar 

Association, president of the Denver Law Club, 

and founding president and director of the 

Faculty of Federal Advocates. He received the 

Denver Law Club’s Lifetime Achievement Award 

and the Faculty of Federal Advocates’ Donald 

E. Cordova Award for Distinguished Service.

Tom was an enthusiastic outdoorsman and 

truly loved the Colorado mountains, rivers, and 

streams. He shared his love of the outdoors 

with his family and spent many happy hours 

four-wheeling and hiking with his wife of 63 

years, Marcia. 

Tom is survived by his wife Marcia; children 

Deborah, Leslie, and Diana; grandchildren Erin, 

Jackson, Erik, Michelle, Olivia, and Maxwell; 

and great-grandchildren Leah, Emma, Kate, 

Finn, and George. He was preceded in death 

by his parents Jackson and Ellen, sister Ann, 

and grandson Garrett. 

In Memoriam honors the life and work of 
recently deceased CBA members. Email 
submissions to Susie Klein at sklein@
cobar.org. High-resolution photos are 
appreciated.
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Colorado Supreme Court 
Colorado Judicial Ethics 
Advisory Board (CJEAB)

C.J.E.A.B. Advisory Opinion 2022-04
(Finalized and effective 

June 29, 2022)

Background
The requesting judge was recently appointed 

as a part-time county court judge. The judge’s 

docket mostly consists of criminal cases.1 Prior 

to being appointed, the judge represented a 

defendant in two proceedings for which the 

defendant is serving a 64-year habitual criminal 

sentence. The defendant filed a clemency 

application several years ago, but the executive 

branch has yet to act on it. Before the judge was 

appointed to the bench, the judge offered to help 

the defendant amend his clemency application 

(on a pro bono basis) to include the argument 

that, based on recent controlling case law, the 

defendant’s sentence is disproportionate and 

unconstitutional because the predicate offenses 

for imposing the habitual criminal sentence 

were not grave and serious. Given the judge’s 

familiarity with the defendant’s case and the 

legal argument, the judge could amend the 

defendant’s clemency application quickly and 

with a minimal amount of work. 

The judge has not helped or advised the 

defendant since being appointed to the bench 

but would like to know if it is possible to help 

the defendant present a compelling legal 

argument without violating the Code of Judicial 

Conduct (“Code”) if the defendant submits his 

amended clemency application pro se and the 

judge does not appear at any clemency-related 

proceedings. 

 

Issues Presented
1. Whether a part-time judge may assist a 

defendant, who was a former client of 

the judge, to supplement or amend a 

clemency application that the defendant 

will submit pro se. 

2. If so, whether the judge should in-

clude his or her name, bar number, 

and identify that the judge helped 

prepare the clemency application. 

Summary
The Code does not preclude the requesting 

judge from helping the defendant amend his 

clemency application to include a new legal 

argument. If the judge chooses to help amend 

the clemency application, the judge should not 

identify as a judge. 

Applicable Provisions of the Code
The Code applies differently to part-time judges; 

unlike a full-time judge, a part-time judge is not 

required to comply with certain portions of the 

Code, including Rule 3.10, which provides, in 

relevant part, that “[a] judge shall not practice 

law except as permitted by law or this Code.” 

Instead, Part III of the “Application” section of 

the Code permits part-time judges to practice 

law subject to the following:

A judge who serves on a part-time basis . . . 

(B) shall not practice law in the court on 

which the judge serves or in any comparable 

level court in the same judicial district on 

which the judge serves or in any court 

subject to the appellate jurisdiction of the 

court on which the judge serves, and shall 

not act as a lawyer in a proceeding in which 

the judge has served as a judge or in any 

other proceeding related thereto;  

(C) shall not practice law with respect to 

any controversies which will or appear 

likely to come before the court on which 

the judge serves or any court of the same 

or comparable jurisdiction within the same 

judicial district on which the judge serves. 

As explained in Comment [1], “[t]his Canon 

limits a part-time judge from practicing law in 

any comparable level court in the same judicial 

district as the judge serves.” Comment [2] goes 

on to say, in relevant part, that

[a] part-time judge who practices law 

must avoid undertaking or continuing 

any relationship which precludes the judge 

from maintaining the integrity of the bench 

which he or she serves and at the same time 

providing the undivided loyalty to clients 

which the exercise of professional judgment 

on behalf of a client demands. 

(Emphasis added.) The italicized language 

of Comment 2 reflects the mandate in Rule 

1.2, requiring judges to “act at all times in a 

manner that promotes public confidence in 

the independence, integrity, and impartiality 

of the judiciary.” 

Rule 3.3, which applies to all judges, provides 

that “[a] judge shall not testify as a character 

witness in a judicial, administrative, or other 

adjudicatory proceeding or otherwise vouch for 

the character of a person in a legal proceeding, 

except when duly summoned.” The prohibition 

on character testimony exists so that judges 

do not voluntarily testify favorably on one’s 

character.  As explained in the comments, “[a] 

judge who, without being subpoenaed, testifies 

as a character witness abuses the prestige 

of judicial office to advance the interests of 

another.” C.J.C. Rule 3.3 cmt. [1]. “Except in 

unusual circumstances where the demands 

of justice require, a judge should discourage 

a party from requiring the judge to testify as a 

character witness.” Id. 
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Analysis
The first issue presented necessitates analysis of 

the Application section and of Rule 3.3. Based 

on the language of the Code’s Application 

section, the requesting judge may help the 

defendant amend or supplement his clemency 

application because the judge would not appear 

before a county court or a court within the 

same district the judge serves. Instead, the 

clemency application would be considered 

by an agency within the executive branch.2 

In C.J.E.A.B. Advisory Opinion 2007-06, we 

determined that a part-time judge could not 

both sit as a district court judge on an ongoing 

basis in criminal matters and appear as a lawyer 

in the same district for civil matters. We stated 

that allowing a part-time judge to preside over 

cases while practicing in the same court would 

“erode public confidence in the integrity and 

impartiality of the judiciary” and might “create 

the perception that the lawyer has . . . special 

stature in court, or that special advantages or 

preferential treatment may be conferred upon 

that lawyer by court employees and judicial 

staff.” Id. at 2. This concern is not present here.

Rule 3.3 prohibits judges from testifying 

as character witnesses in administrative or 

other legal proceedings or “vouch[ing] for the 

character of a person in a legal proceeding, 

except when duly summoned.” In C.J.E.A.B. 

Advisory Opinion 2021-01, we determined 

that the requesting judge, who had tried the 

defendant as a former prosecutor, could com-

ment on the defendant’s clemency application 

and character because the Office of Executive 

Clemency asked the judge to do so. We reasoned 

that being asked to respond to a clemency 

application as the former prosecutor equated 

to being summoned and was not the same as 

voluntarily commenting on the applicant’s 

character and, thus, there was no concern of 

impropriety or abuse of judicial office. 

Although the present situation also concerns 

a clemency application, the context is different, 

and Rule 3.3 does not apply. Unlike the judge 

in Advisory Opinion 2021-01 who was asked to 

comment in his capacity as a witness to the trial 

court proceedings, the requesting judge will 

not testify as a witness in a legal proceeding. 

Rather, the judge intends to help the defendant 

supplement his pending clemency application 

with a new legal argument, and there is no 

concern the judge will improperly use his or 

her position to bolster the defendant’s character 

before a judicial or administrative body.  

As to the second issue presented, the re-

questing judge should not identify as a judge 

when preparing the clemency application for 

two reasons. First, the judge is not acting in 

a judicial capacity, but as a lawyer. Second, 

identifying as a judge is contrary to Rule 1.2, 

which requires all judges to “act at all times in 

a manner that promotes public confidence in 

the independence . . . and impartiality of the 

judiciary” and Rule 1.3, which prevents the 

judge and others from abusing the prestige of 

judicial office. 

Finally, the CJEAB’s authority is limited 

to matters concerning the Code. The judge 

should follow the directions on the clemency 

application and disclose his or her name and 

bar number if instructed to do so.  

Conclusion
The requesting part-time judge may help a 

former client amend his clemency application 

to include the argument that the sentence may 

be unconstitutional and disproportionate based 

on recent case law, but the judge should not 

identify as a judge. 

FINALIZED AND EFFECTIVE this 29th day of 

June, 2022.  

CJEAB opinions are available on the Su-
preme Court’s website. Material printed 
in Court Business appears as submitted 
by the Court and has not been edited by 
Colorado Lawyer staff.

NOTES

1. The judge hears misdemeanor cases, as well 
as felony cases at their inception until they are 
bound over to the district court.  
2. A clemency application is filed through the 
Director of Executive Clemency who convenes 
the Executive Clemency Advisory Board. 
The Executive Clemency Advisory Board’s 
recommendations are then forwarded on to 
the Governor, who has exclusive power to grant 
clemency. See Colo. Const. art. IV, § 7.
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Colorado Supreme Court 
Rules Committees

Notice of Request for Comments
PALS implementation report and plan

Letter to Advisory Committee, 
Attachment 1, Attachment 2

Deadline for Comments: September 14, 2022 
at 4 p.m.

The Colorado Supreme Court requests written 

public comments by any interested person 

on the PALS implementation report and plan. 

Public comments may be submitted in letter 

format addressed as follows: Colorado Supreme 

Court, 2 E. 14th Avenue, Denver, CO 80203. If 

submitting a public comment by email, please 

attach your submission as a separate document 

to your email in Word or PDF format and send 

to supremecourtrules@judicial.state.co.us

Written comments will be posted here after 

the comment period closes: https://www.

courts.state.co.us/Courts/Supreme_Court/

Rule_Changes.cfm

Rule Change 2022(10) 
Colorado Rules of Criminal Procedure

Rule 43. Presence of the Defendant
(a)–(d) [NO CHANGE] 

(e) Presence of the Defendant by Interactive 

Audiovisual Device or Interactive Audio Device. 

(1)–(2) [NO CHANGE] 

(3) The consent of the defendant shall be re-

quired prior to conducting any of the following 

types of proceedings by the use of an interactive 

audiovisual device or an interactive audio device 

pursuant to this subsection (e): 

(I) Entry of guilty plea; 

(II) Trial to the court; 

(III) Sentencing hearings; 

(IV) Probation and deferred sentence revocation 

hearings; 

(V) Preliminary hearings; 

(VI) Pre-trial motions hearings; 

(VII) Hearings to modify bail; 

(VIII) Restitution hearings; and 

(IX) Crim. P. 35(b) and (c) hearings.

 (4)–(5) [NO CHANGE] 

COMMENT [NO CHANGE]

Amended and Adopted by the Court, En Banc, 
June 28, 2022, and effective July 1, 2022.

By the Court: 
Carlos A. Samour Jr. 

Justice, Colorado Supreme Court

Rule Change 2022(11) 
Colorado Rules of Civil Procedure
Rules 6, 23, 42.1, 55 and JDF 187

Rule 6. Time
(a)(1) [NO CHANGE] 

(2) As used in this Rule, “Legal holiday” in-

cludes the first day of January, observed as 

New Year’s Day; the third Monday in January, 

observed as Martin Luther King Day; the third 

Monday in February, observed as Washing-

ton-Lincoln Day; the last Monday in May, 

observed as Memorial Day; the nineteenth 

day of June, observed as Juneteenth Day; the 

fourth day of July, observed as Independence 

Day; the first Monday in September, observed 

as Labor Day; the first Monday in October, 

observed as Frances Cabrini Day; the 11th 

day of November, observed as Veteran’s Day; 

the fourth Thursday in November, observed 

as Thanksgiving Day; the twenty-fifth day of 

December, observed as Christmas Day, and 

any other day except Saturday or Sunday when 

the court is closed. 

(b)–(e) [NO CHANGE] 

COMMENTS [NO CHANGE]

Rule 23. Class Actions
(a)–(e) [NO CHANGE] 

(f) Appeals. An appeal from a written, signed, 

and dated order granting or denying class 

certification under this rule may be allowed 

pursuant to the procedures set forth in C.R.S. 

§ 13- 20-901 (2003). 

(g) [NO CHANGE]

Rule 42.1. Consolidated
 Multidistrict Litigation

(a)–(c) [NO CHANGE] 

(d) Order to Show Cause; Hearing; Response. 

When the transfer of multidistrict litigation is 

being considered, an order shall be entered by 

the Panel directing the parties in each action to 

show cause why the action or actions should 

not be transferred. A hearing shall be set at the 

time the show cause order is entered. Any party 

may file a response to the show cause order and 

an accompanying brief within 14 days after the 

order is entered, unless otherwise provided in 

the order. Within 7 days of receipt of a party’s 

response or brief, any party may file a reply 

brief limited to new matters.

(1) Except by permission of the Panel, briefs 

shall not exceed five (5) pages, exclusive of 

appendices. An original of each brief shall be 

filed with the Clerk of the Panel. 

(2) Each side shall be allowed fifteen (15) 

minutes of oral argument at the hearing, unless 

extended by the Panel. 

(e)–(l) [NO CHANGE]
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Visit the Supreme Court’s website for 
complete text of rule changes, including 
corresponding forms and versions with 
highlights of revisions (deletions and ad-
ditions), which are not printed in Court 
Business. Material printed in Court Busi-
ness appears as submitted by the Court 
and has not been edited by Colorado 
Lawyer staff.

Rule 55. Default
(a) Entry. When a party against whom a judgment 

for affirmative relief is sought has failed to plead 

or otherwise defend as provided by these rules 

and that fact is made to appear by affidavit or 

otherwise, the clerk shall enter his default.

(b) Judgment. 

(1) A party entitled to a judgment by default shall 

apply to the court therefor; but no judgment 

by default shall be entered against an infant 

or incompetent person unless represented in 

the action by a general guardian, guardian ad 

litem, conservator, or such other representative 

who has appeared in the action. If the party 

against whom judgment by default is sought has 

appeared in the action, the party (or, if appearing 

by representative, the party’s representative) shall 

be served with written notice of the application 

for judgment at least 7 days prior to the hearing 

on such application. If, in order to enable the 

court to enter judgment or to carry it into effect, 

it is necessary to take an account or to determine 

the amount of damages or to establish the truth 

of any averment by evidence or to make an 

investigation of any other matter, the court may 

conduct such hearings or order such references 

as it deems necessary and proper. However, 

before judgment is entered, the court shall be 

satisfied that the venue of the action is proper 

under Rule 98. 

(2) In forcible entry and detainer cases, a court 

may enter default pursuant to subsection (1) 

above; however, the court shall not enter a default 

judgment for possession before the close of 

business on the date upon which an appearance 

is due as set forth by C.R.S. 13-40-111(1). 

(c)–(f) [NO CHANGE]

Amended and Adopted by the Court, En Banc, 
June 29, 2022. Effective immediately. 

By the Court: 
Richard L. Gabriel 

Justice, Colorado Supreme Court

Rule Change 2022(12) 
Colorado Rules of Civil Procedure 
Chapter 25 The Colorado Rules of 

County Court Civil Procedure 
Rule 355 Forms 1A and 185

Rule 355. Default
(a) Entry at Time of Appearance. Upon the 

date and at the time set for appearance, if the 

defendant has filed no answer or fails to appear 

and if the plaintiff proves by appropriate return 

that the summons was served at least 14 days 

before the appearance date, the judge may 

enter judgment for the plaintiff for the amount 

due, including interest, costs and other items 

provided by statute or the agreement. However, 

before judgment is entered, the court shall be 

satisfied that the venue of the action is proper 

under Rule 398(c). 

(b) Judgment for Possession in Forcible Entry 

and Detainer Cases. A court may enter judgment 

pursuant to statute; however, the court shall not 

enter a default judgment for possession before 

the close of business on the date upon which 

an appearance is due as set forth by C.R.S. 

13-40-111(1) and if the court is satisfied that 

service is complete pursuant to C.R.S. 13-40-112. 

(c) At Time of Trial. Failure to appear on any 

date set for trial shall be grounds for entering 

a default and judgment thereon against the 

non-appearing party. For good cause shown, 

the court may set aside an entry of default and 

the judgment entered thereon in accordance 

with Rule 360.

Amended and Adopted by the Court, En Banc, 
June 29, 2022, effective immediately. 

By the Court: 
Richard L. Gabriel 

Justice, Colorado Supreme Court  

HARRINGTON  BREWSTER MAHONEY SMITS, P.C.
proudly announces Emma Fletcher has become a partner in the firm.

Emma’s practice specializes in complex and
collaborative family law, pre-marital and marital
agreements, appeals, and estate planning.

Congratulations Emma!

1623 Washington Street Denver, CO 80206
hbmslaw.com | 303.831.0801

Emma Fletcher
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No. 22PDJ034. Steven Charles Bachar. 
6/16/2022. Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and dis-

barred Steven Charles Bachar (attorney regis-

tration number 31861), effective August 1, 2022.

In January 2021, a court entered default 

judgment against Bachar’s business, Em-

powerment Health LLC (Empowerment), in 

a civil case that included claims for breach of 

contract, negligent misrepresentation, and 

unjust enrichment. The plaintiff brought the 

claims after Empowerment failed to honor a 

purchase order with the plaintiff for N95 masks 

and thereafter refused to return the plaintiff’s 

initial payment for the masks. The court awarded 

the plaintiff damages of $700,000, plus interest 

and attorney fees. Bachar has not yet paid the 

awarded amount. 

In another civil case involving other plain-

tiffs, Bachar and Empowerment defaulted on 

claims that included conversion and civil theft 

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE

Disciplinary 
Case Summaries

of more than $1 million in Federal Emergency 

Management Agency-reimbursable funds paid 

to Empowerment by the State of Wisconsin. 

Bachar and Empowerment had agreed to trans-

fer the funds to the plaintiffs as reimbursement 

for personal protective equipment that the 

plaintiffs had procured for and delivered to 

Wisconsin under an emergency purchase order 

during the COVID-19 pandemic. The funds 

were also meant to finance the acquisition and 

delivery of additional equipment to complete 

the emergency purchase order. In May 2021, 

the court entered a default judgment against 

Empowerment and against Bachar personally, 

resulting in their liability for nearly $4 million, 

which Bachar has not paid. 

Through this conduct, Bachar violated 

Colo. RPC 8.4(c) (it is professional misconduct 

for a lawyer to engage in conduct involving 

dishonesty, fraud, deceit, or misrepresentation).

No. 22PDJ031. Thomas Joseph Burke. 
6/6/2022. Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and 

suspended Thomas Joseph Burke (attorney 

registration number 33090) for six months, 

during which he must attend ethics school. If 

Burke wishes to be reinstated to the practice of 

law, he must petition for reinstatement under 

CRCP 242.39. The suspension was effective on 

June 6, 2022.

In September 2019, a client hired Burke 

to help him remove an IRS tax lien levied for 

tax years 2013 and 2014. Burke sent the client 

personal and business financial information 

questionnaires but told the client there was 

no specific deadline to complete them. From 

mid-October 2019 through mid-January 2020, 

Burke did not communicate with the client. In 

January 2020, the client attempted to contact 

DUI?
WE CAN HELP.

Jay Tiftickjian

303-DUI-5280 | DUI5280.COM
(303) 384-5280
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Burke three times before he responded. Burke 

then told the client that the IRS had not assigned 

the case to an appeals office or set a collection 

due process hearing. At Burke’s request, the 

client promptly forwarded to him all requested 

financial information. Around that time, Burke 

charged the client’s credit card an additional 

sum without the client’s authorization. The client 

never heard from Burke again. In March 2020, 

the IRS sent Burke a letter offering a hearing, 

but Burke did not respond or request another 

date. In December 2020, the client emailed 

Burke to ask about his tax liability. Burke did 

not respond. In February 2021, Burke was 

suspended from the practice of law, but he 

did not notify the client of the suspension. 

Nor did he inform the client that he intended 

to withdraw as counsel.

The client told Burke in March 2021 that 

he obtained replacement counsel. He then 

twice requested from Burke an accounting and 

refund of all unearned money. Burke did not 

respond. The client received no benefit from 

the representation, as his tax liens continued 

to increase during the representation. Burke 

eventually refunded the client’s money. 

Through this conduct, Burke violated Colo. 

RPC 1.3 (a lawyer must act with reasonable 

diligence and promptness when representing 

a client); Colo. RPC 1.4(a)(3) (a lawyer must 

keep a client reasonably informed about the 

status of the matter); Colo. RPC 1.4(a)(4) (a 

lawyer must promptly comply with reasonable 

requests for information); Colo. RPC 1.5(a) (a 

lawyer must not charge an unreasonable fee 

or an unreasonable amount for expenses); 

and Colo. RPC 1.16(d) (a lawyer must protect 

a client’s interests upon termination of the 

representation, including by giving reasonable 

notice to the client and returning unearned 

fees and any papers and property to which the 

client is entitled).

No. 21PDJ090. Michael Lloyd Hutchinson. 
6/17/2022. Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and publicly 

censured Michael Lloyd Hutchinson (attorney 

registration number 20853). The public censure 

took effect on June 17, 2022.

Hutchinson served as lead defense counsel 

in a legal malpractice action. The parties in 

that case had become embroiled in discovery 

disputes, and a hearing on those issues had 

been scheduled to take place via Webex in 

the early afternoon of February 9, 2021. That 

morning, one of Hutchinson’s law partners was 

unable to reach Hutchinson by telephone, so 

he checked on Hutchinson at his residence. 

Hutchinson assured his partner in person that 
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These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge; the 
CBA cannot guarantee their accuracy or 
completeness. Full opinions are available 
at https://coloradosupremecourt.com/
PDJ/PDJ_Decisions.asp. The case files 
are public per CRCP 251.31.

he was aware of the hearing scheduled for that 

afternoon and that he would attend. 

That afternoon, Hutchinson failed to appear 

for the hearing. The court issued an order to show 

cause why sanctions should not be imposed on 

the defendants and/or their counsel, including 

an award of attorney fees to the plaintiffs for 

preparing for and appearing at the hearing. 

The court also ordered the parties to reset the 

hearing. 

Through this conduct, Hutchinson violated 

Colo. RPC 1.3 (a lawyer must act with reasonable 

diligence and promptness in representing a 

client) and Colo. RPC 8.4(d) (it is professional 

misconduct for a lawyer to engage in conduct 

that is prejudicial to the administration of 

justice). 

No. 21PDJ082. Matthew S. Park. 4/14/2022. 

Opinion Denying Reinstatement.

Following a reinstatement hearing, a hear-

ing board denied Matthew S. Park (attorney 

registration number 31715) reinstatement to 

the practice of law under CRCP 251.29. Park 

may not file another petition for reinstatement 

for two years.

In September 2020, Park was suspended 

for one year and one day, with three months 

served and the rest stayed upon a two-year 

period of probation, subject to conditions. 

Though Park was eligible to seek reinstatement 

by affidavit under CRCP 251.29(b), he never 

took the necessary steps to be reinstated by 

affidavit and to be placed on probation. His 

disciplinary suspension was premised on his 

misconduct in practicing law while he was 

on administrative suspension, including by 

accepting two personal injury cases and by 

commingling his personal funds with those 

of his client and of third-party lien holders. 

The hearing board concluded that rein-

statement was not appropriate because Park 

failed to prove by clear and convincing evidence 

that he followed disciplinary orders and rules 

following his suspension, that he is fit to practice 

law, and that he has been rehabilitated from 

his misconduct.   

The CBA strives to be 
your partner in law 

when you need help the most. 

That’s why we are pleased to announce the CBA Ethics Committee 
Assistance Program for OARC Disciplinary Matters. 

If you are facing an OARC complaint, 
the Ethics Committee may be able to assist you. 

This new program was designed to connect you with 
a volunteer attorney who can help navigate your case. 

Find out more and apply for assistance at 
cobar.org/OARC-Hearing-Assistance-for-Lawyers. 

This program is not affiliated in any way with the 
Office of Attorney Regulation Counsel or the Colorado Supreme Court. 
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STRESS HARDINESS, GRIT &
RESILIENCY IN THE LEGAL

PROFESSION
Amy Phillips, Colorado Lawyer Assistance Program (COLAP)

C O L O R A D O  A T T O R N E Y  
M E N T O R I N G  P R O G R A M
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No. 19-3256. United States v. Starks. 5/27/2022. 

D.Kan. Judge Holmes. Presumption of Inno-

cence—Prosecutorial Misconduct—Admissi-

bility of Evidence—Fed. R. Evid. 702—Pretrial 

Presentation of Jury Instructions—Cumulative 

Error—Plain Error.

 Kansas Highway Patrol troopers stopped 

two vehicles that were driving single file across 

Interstate 70. Defendant was traveling in one 

of the vehicles. A vehicle search revealed drug 

paraphernalia in defendant’s vehicle, and 

fentanyl and heroin in the companion vehicle. 

Defendant was charged in a three-count in-

dictment with conspiracy and possessing with 

intent to distribute fentanyl and heroin. The 

companion car’s occupant, Avery, pleaded guilty 

to conspiracy and testified as a government 

witness at defendant’s trial. 

Defendant’s trial commenced in an uncon-

ventional manner. The court elected to give the 

jury, with two exceptions, the full set of jury 

instructions before the presentation of evidence. 

Summaries of 
Selected Opinions

At the conclusion of the evidence, the district 

court tendered two additional instructions but 

did not comprehensively instruct the jury again. 

Notably, the jury did not hear again the court’s 

oral instructions regarding the government’s 

beyond-a-reasonable-doubt burden of proof nor 

the court’s instruction concerning defendant’s 

presumption of innocence. In the government’s 

closing argument, counsel told the jury that 

based on the evidence and common sense, 

the presumption of innocence was no longer 

true due to the substantial weight of credible 

evidence. Defense counsel did not object, and 

the court did not sua sponte admonish the gov-

ernment or issue a curative instruction. Counsel 

for the government also made statements 

regarding its witnesses’ truthfulness. Defense 

counsel objected to one of the statements, 

which was sustained, but did not object to 

the others. The jury convicted defendant on 

the two possession with intent to distribute 

counts but did not reach a verdict regarding the 

conspiracy charge. Defendant was sentenced 

to 180 months’ imprisonment followed by five 

years of supervised release. 

Defendant presented five arguments on 

appeal. The Tenth Circuit initially determined 

that it was unnecessary to reach some argu-

ments because the cumulative effect of three 

errors was enough to warrant reversal of the 

convictions. First, the Tenth Circuit considered 

defendant’s argument that the district court 

plainly erred in allowing the government to 

engage in prosecutorial misconduct in closing 

argument. The government conceded that 

the district court clearly erred in permitting 

counsel’s presumption of innocence advise-

ment to stand uncorrected. This error was 

prejudicial because (1) the substance of the 

court’s generalized jury instruction was not 

helpful in mitigating the strong potential for 

FROM THE COURTS   |   US COURT OF APPEALS FOR THE TENTH CIRCUIT
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prejudice, (2) the unconventional timing of the 

delivery of the oral instructions undermined 

their capacity to mitigate the prejudice, and 

(3) the government’s proof of defendant’s guilt 

was not overwhelming. 

Second, the government conceded that 

the district court abused its discretion in ad-

mitting expert testimony from officers without 

compliance with Fed. R. Evid. 702, and that 

defendant preserved this issue by objecting at 

trial. Admission of this testimony was prejudicial 

because it significantly helped to fortify proof 

of constructive possession of narcotics, which 

was a key issue in the case. 

Third, defendant challenged witness credibil-

ity statements made in the government’s closing 

argument. The government again conceded 

that the district court committed clear error 

in not issuing curative instructions. Here, the 

government’s improper vouching for Avery’s 

credibility appreciably prejudiced defendant. 

When the prejudicial effects of the preserved 

error relating to the officers’ expert testimony 

and the unpreserved error concerning the 

prosecution’s vouching for Avery’s credibility 

were combined with the prejudicial effects 

stemming from the court’s failure to correct 

the government’s presumption of innocence 

advisement, defendant’s substantial rights were 

affected. Further, the errors were of constitu-

tional magnitude because the importance of 

the presumption of innocence to the fairness 

and integrity of the criminal justice system 

cannot be overstated; failure to notice and 

correct the constitutional errors would impugn 

the fairness, integrity, or public reputation of 

judicial proceedings. 

The judgment was reversed, and the case 

was remanded with instructions to vacate the 

convictions and conduct further proceedings 

consistent with this opinion.

Nos. 21-3130 & 21-3131. Shaw v. Schulte. 
6/6/2022. D.Kan. Judge McHugh. 42 USC § 

1983—Summary Judgment—Qualified Immu-

nity—K-9 Sweeps.

This appeal stemmed from two traffic stops 

along Interstate 70 in Western Kansas. In the 

first stop, Trooper Schulte stopped the Shaws for 

speeding. After issuing a citation and informing 

the Shaws they were fee to leave, the trooper 

reversed direction and asked if there were any 

weapons in the car. He received a negative 

response and asked for consent to search the 

vehicle. The driver refused consent. Trooper 

Schulte then returned to his patrol car, informed 

dispatch that Shaw had refused his request, 

and requested a K-9 unit. The K-9 unit arrived 

about 25 minutes later and alerted four minutes 

into the sweep. During the subsequent search, 

Trooper Schulte located a Colorado medical 

marijuana card but no drugs. Despite this, the 

trooper directed the Shaws to a Kansas Highway 

Patrol headquarters so he could photocopy the 

card. He then permitted the Shaws to resume 

their trip to Colorado.

In the second stop, Trooper McMillan and 

Trooper Schulte exited a gas station and smelled 

marijuana. After standing outside for five min-

utes, Trooper McMillan noticed two men talking 

near a vehicle. From this limited interaction, 

Trooper McMillan believed both men could 

be associated with the marijuana smell, and 

he suspected they were trafficking drugs and 

caravanning. Shortly thereafter, while driving 

on I-70 east, Trooper McMillan observed the 

vehicle seen at the gas station, driven by Bosire, 

exceeding the speed limit. Trooper McMillan 

initiated a traffic stop, and while he was drafting 

a speeding warning, Trooper Schulte arrived on 

the scene. Trooper McMillan asked about the 

proximity of the nearest K-9 unit but expressed 

his belief that he lacked reasonable suspicion to 

detain Bosire. When Trooper McMillan returned 

to the vehicle, Bosire raised his suspicions by 

giving short answers to questions and declining 

consent to search the vehicle. Trooper McMillan 

then directed Trooper Schulte to request a K-9 

unit. About 22 minutes later, the dog sniffed but 

did not alert. Bosire was issued a warning for 

speeding and permitted to leave. 

The Shaws commenced a civil rights action 

against Trooper Schulte, alleging that the trooper 
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lacked reasonable suspicion to detain them. 

Bosire joined the action and added Trooper 

McMillan as a defendant. Both troopers moved 

for summary judgment based on qualified 

immunity. The district court denied the motions 

in text orders. A hearing was then held after the 

troopers filed motions to alter or amend the 

judgments and for permission to file out-of-time 

reply briefs. The court denied these motions. 

To overcome a qualified immunity defense, 

a plaintiff must demonstrate that (1) the official 

violated a statutory or constitutional right 

and (2) the right was clearly established at 

the time of the challenged conduct. Troop-

er Schulte argued on appeal that six factors 

supported arguable reasonable suspicion for 

extending the stop of the Shaws for the K-9 

sweep. However, considering the totality of 

the circumstances, Trooper Schulte did not 

advance sufficient undisputed facts establishing 

arguable reasonable suspicion to prolong the 

stop. Further, the undisputed facts, including 

the minimal weight given to the factors not 

in dispute, are sufficient to permit the Shaws 

to overcome the clearly established prong of 

qualified immunity for purposes of this stage 

of the proceedings. However, Tenth Circuit 

precedent establishes that a dog alerting during 

a vehicle sweep provides officers with probable 

cause to search the vehicle. Therefore, Trooper 

Schulte was entitled to summary judgment on 

the portion of the action seeking damages from 

the post-alert detention.

Trooper McMillan also advanced six factors 

supporting arguable reasonable suspicion to 

detain Bosire. The Tenth Circuit concluded 

that considering the totality of circumstances, 

Trooper McMillan did not advance sufficient 

undisputed facts to establish arguable reason-

able suspicion in support of his decision to 

prolong the stop. Further, it was “so obvious that 

reasonable suspicion was lacking” as to permit 

Bosire to overcome the qualified immunity 

assertion. However, as to Bosire’s claim against 

Trooper Schulte, the undisputed facts did not 

support the proposition that Trooper Schulte 

was part of the decision-making process in 

prolonging the stop, and there is no clearly 

established requirement that an officer must 

intervene to prevent an illegal search and 

seizure. 

The summary judgment was affirmed in 

part and reversed in part. The Shaws may 

proceed on their § 1983 action against Trooper 

Schulte, but Trooper Schulte is entitled to partial 

summary judgment regarding the scope of 

the Shaws’ action. Additionally, while Bosire 

may proceed on his § 1983 action against 

Trooper McMillan, Trooper Schulte is entitled 

to qualified immunity as to Bosire’s action.

FROM THE COURTS   |   US COURT OF APPEALS FOR THE TENTH CIRCUIT
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No. 20-1230. Tucker v. Faith Bible Chapel 
International. 6/7/2022. D.Colo. Judge Ebel. 

Title VII Race Discrimination Claim—Religious 

Employer—Finality Requirement—Collateral 

Order Doctrine—Ministerial Exception De-

fense—Summary Judgment. 

Plaintiff was employed as a high school 

teacher with defendant. He was later hired for 

the additional job of chaplain, and subsequently 

was assigned the additional task of planning 

the school’s weekly chapel meetings. Plaintiff 

held a symposium on race and faith at a chapel 

meeting that was not well received by some 

parents and students. After being relieved of 

his non-teaching duties, plaintiff’s employment 

was terminated.

Plaintiff received a right-to-sue letter from the 

Equal Employment Opportunity Commission 

and brought a claim under Title VII of the Civil 

Rights Act, alleging that the school fired him 

in retaliation for opposing a racially hostile 

environment, and a Colorado common law 

claim for wrongful termination in violation of 

public policy. Defendant filed a Fed. R. Civ. Proc. 

12(b)(6) motion to dismiss in which it asserted 

the “ministerial exception” affirmative defense. 

The district court converted this to a motion for 

summary judgment. The court then allowed 

limited discovery only on whether defendant 

is a religious employer entitled to assert the 

ministerial exception and whether plaintiff 

qualified as a minister. The court ruled that 

while defendant could assert the ministerial 

exception, whether plaintiff was a minister was 

genuinely disputed on the evidence presented. 

It denied summary judgment. 

Defendant filed this interlocutory appeal 

seeking to invoke the Tenth Circuit’s juris-

diction under the collateral order doctrine. 

Defendant argued that its appeal is justified 

because the ministerial exception not only 

protects religious employers from liability 

on a minister’s employment discrimination 

claims but also immunizes religious employers 

altogether from even having to litigate such 

claims. It then analogized the district court’s 

decision to deny it summary judgment on its 

ministerial exception defense to immediately 

appealable decisions to deny government 

officials qualified immunity from suit under 

42 USC § 1983. The collateral order doctrine 

permits a narrow exception to the standard 

28 USC § 1291 requirement that only appeals 

taken from final judgments entered at the end of 

litigation may be reviewed. Under the collateral 

order doctrine, to be immediately appealable, 

an interlocutory order must (1) conclusively 

determine the disputed question, (2) resolve 

an important issue completely separate from 

the merits of the action, and (3) be effectively 

unreviewable on appeal from a final judgment. 

Immediate appeals under this doctrine are 

disfavored, and when the order being appealed 

involves whether genuinely disputed facts 

exist, the benefit of an immediate appeal is 

likely outweighed by the cost of disrupting the 

ordinary course of litigation. 

Here, defendant met the second prong of the 

collateral order test because decisions denying 

a religious employer summary judgment on 

the ministerial exception present an important 

First Amendment issue. Defendant did not 

meet the third requirement that the order be 

effectively unreviewable, because the ministerial 

exception is an affirmative defense rather than 

a jurisdictional bar from suit. Thus, any error 

a district court makes in failing to apply an 

affirmative defense foreclosing liability can be 

reviewed and corrected after final judgment 

has been entered in the case. Further, unlike 

the ministerial exception, the US Supreme 

Court has explicitly recognized that qualified 

immunity protects government officials not 

only from liability, but also from the burdens 

of litigation itself, so defendant’s analogy to 

qualified immunity is inaccurate. In addition, 

because the determination of whether an 

employee is a minister involves a fact-intensive 

inquiry, the denial of summary judgment on 

that issue because there are material factual 

disputes does not justify an immediate appeal 

under the collateral order doctrine. 

Lastly, because defendant failed to establish 

the third prong, the Tenth Circuit did not address 

whether the first prong of the collateral order 

doctrine was satisfied, though it noted that 

this requirement cannot be met because the 

summary judgment ruling did not conclusively 

determine the disputed question of plaintiff’s 

ministerial status. 

The appeal was dismissed for lack of ju-

risdiction.

No. 20-4116. United States v. Shamo. 6/10/2022. 

D.Utah. Judge Hartz. Fentanyl Distribution—

Continuing Criminal Enterprise—Sufficiency of 

the Evidence—Admissibility—Harmless Error—

Prosecutorial Misconduct—Constitutionality of 

Life Sentence.

Defendant bought fentanyl over the internet 

from China, prepared pills with his own press, 

took orders over the internet, and shipped 

the pills to customers by mail. US Customs 

and Border Protection seized a package from 

China containing fentanyl, and following an 

investigation and execution of a search warrant, 

defendant was indicted on 13 counts arising 

out of drug-trafficking activities. Counts 1 

and 6 carried the possibility of life sentences. 

Count 1 alleged that defendant knowingly and 

intentionally engaged in a continuing criminal 

enterprise (CCE), and count 6 alleged that 

defendant distributed fentanyl, resulting in the 

death of a person. A jury convicted defendant 

on 12 of the 13 counts but was unable to reach 

a verdict on count 6. The conviction on count 

1 carried a mandatory life sentence due to the 

findings that defendant was a leader of the CCE 

and the amount of drugs at issue was more 

than 300 times the amount prohibited by the 

Controlled Substances Act (CSA). 

On appeal, defendant argued that there was 

insufficient evidence that he (1) distributed the 

statutory chemical and (2) knew that what he 

was distributing was the statutory chemical. 

He maintained that the relevant CSA provision 

does not use the word “fentanyl” but refers to 

the substance by its chemical name, and no trial 

witness used the chemical name. Although no 

trial witness used the chemical name, defen-

dant waived this argument by tendering a jury 

instruction that expressly linked fentanyl with 

its chemical name. Second, it was sufficient that 

defendant knew he was distributing fentanyl, 

and it was not necessary for the government 

to establish that defendant knew that fentanyl 

was a controlled substance. 

Defendant also argued that the district court 

erred in admitting screenshots of customer 

reviews left on defendant’s website to prove the 
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amount of drugs sold. However, any error was 

harmless in light of other compelling evidence 

establishing the minimum required quantity of 

fentanyl-containing drugs.

Defendant further contended that the court 

erred in permitting the government’s expert to 

testify on the law. While the district court erred 

in permitting the witness to testify as to his 

understanding of the statute, defendant failed to 

show how he was prejudiced by the testimony, as 

he did not explain how the challenged testimony 

misstated the law or confused the jury.

Defendant also argued that the prosecutors 

engaged in misconduct by attempting to tie 

uncharged overdose deaths to him despite an 

agreement with the government to not refer 

to the customers’ deaths as overdose deaths. 

In this regard, he claimed that (1) the district 

court improperly denied his motion for mistrial 

and (2) the prosecutor improperly remarked in 

closing argument regarding defendant’s role 

in the opioid epidemic. However, the record 

does not show that the district court abused 

its discretion in denying the mistrial motion, 

and defendant did not satisfy his burden of 

demonstrating that the prosecutor’s closing 

remarks affected his substantial rights. 

Lastly, the Tenth Circuit rejected defendant’s 

argument that the Eighth Amendment precluded 

the imposition of a mandatory life sentence 

under the CCE statute because the Tenth Circuit 

has upheld sentences of similar severity for 

drug crimes of lesser magnitude.

The convictions and sentence were affirmed.

No. 21-1087. American Society of Home 
Inspectors, Inc. v. International Association of 
Certified Home Inspectors. 6/14/2022. D.Colo. 

Judge Tymkovich. Lanham Act False Advertising 

Claims—Summary Judgment—Requirement to 

Show Harm. 

Plaintiff American Society of Home In-

spectors (ASHI) and defendant International 

Association of Certified Home Inspectors 

(InterNACHI) are the only two national home 

inspector associations. The organizations offer 

similar benefits to home inspector members, 

such as online advertising, online education and 

resources, and free logo designs, and members 

pay dues to maintain active membership. ASHI 

has three membership classes: (1) associate, 

(2) inspector, and (3) certified inspector. ASHI 

requires no formal professional qualifications 

to join as an associate, but to attain inspector 

and certified inspector level status, members 

must meet certain requirements, including exam 

passage and conducting a minimum number 

of home inspections. All ASHI members who 

have held their membership for one year or 

more are also required to complete continuing 

education requirements to maintain good 

standing. ASHI advertises all of its members as 

home inspectors through its Find-an-Inspector 

website tool. The tool allows prospective home 

buyers to search for an inspector by location 

and to view the inspector’s qualifications, 

membership level, and contact information. 

InterNACHI’s membership benefits are similar 

to ASHI’s, but it does not promote novice home 

inspectors on its website.

ASHI sued InterNACHI and its founder for 

defamation, and that case was consolidated 

with a similar defamation suit brought by the 

Examination Board of Professional Home 

Inspectors. InterNACHI then filed a counter-

claim under section 43(a) of the Lanham Act, 

alleging that ASHI’s tagline “Educated. Tested. 

Verified. Certified.” constituted false advertising 

and deceived potential home buyers because 

not every ASHI inspector is educated, tested, 

verified, or certified. Following cross-motions for 

summary judgment, the district court granted 

summary judgment to ASHI on the Lanham 

Act counterclaim. 

On appeal, InterNACHI contended that the 

district court incorrectly concluded that no 

reasonable jury could find that it was harmed 

by ASHI’s tagline. To invoke the Lanham Act’s 

cause of action for false advertising, a plaintiff 

must plead and ultimately prove an injury to a 

commercial interest in sales or business repu-

tation proximately caused by the defendant’s 

misrepresentations. Here, InterNACHI failed 

to demonstrate such injury  because (1) the 

consumer survey results it relied on shed no 

light on whether home inspectors were more 

likely to join ASHI due to the tagline, (2) the fact 

that ASHI’s associated membership doubled 

in size in the five years after it began using the 

tagline did not demonstrate that InterNACHI’s 

own membership levels were affected, and (3) 

the unsupported and conclusory assertion 

about harm in an affidavit from InterNACHI’s 

president was insufficient to establish injury. 

InterNACHI also argued that the district 

court erred in refusing to apply it a presumption 

of harm, because it directly competes with ASHI 

for home inspector memberships. However, the 

fact that the two organizations are competitors 

is insufficient on its own to apply a presumption 

of harm. Additionally, home inspectors are free 

to join both associations, and a gain in ASHI’s 

membership due to alleged false advertising 

was not presumptively InterNACHI’s loss. 

Accordingly, a rational jury could not find 

that InterNACHI suffered or is likely to suffer 

a commercial or reputational injury because of 

ASHI’s tagline, and the district court did not err.

The grant of summary judgment in favor of 

ASHI was affirmed. 

No. 21-8013. United States v. Biggs Farley. 
6/15/2022. D.Wyo. Judge Ebel. Reasonableness 

of Sentence—Sentencing Guidelines—Plain 

Error Review.

Defendant was indicted for production, dis-

tribution, and possession of child pornography 

under 18 USC § 2251(a). He submitted a plea 

agreement whereby he would plead guilty to 

three of the charged counts of producing child 

pornography and, in exchange for the plea, 

the government would agree to a stipulated 

sentence of 20 to 40 years’ imprisonment. Based 

on offense levels derived from the presentence 

investigation report (PSR), the US Sentencing 

Guidelines’ range was life in prison. However, 

the statutory maximum for any single convic-

tion under 18 USC § 2251 is 30 years. The PSR 

therefore recommended a sentence of 30 years 

on each count to be run consecutively.

At the sentencing hearing, neither party 

objected to the PSR’s calculations, but both 

parties argued in favor of the plea agreement’s 

lesser stipulated sentence, noting certain mit-

igating factors, including defendant’s history 

of mental illness, sexual and physical abuse, 

youth, cooperation with authorities, and lack of 

similar criminal history. Following the parties’ 

presentations, the district court said it would 

reject the plea agreement’s stipulated sentence. 



AUG U S T/S E P T E M B E R  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      73

These summaries of selected Tenth 
Circuit opinions are written by licensed 
attorney Robert Gunning (Boulder). 
They are provided as a service by the 
CBA and are not the official language 
of the court. The CBA cannot guarantee 
the accuracy or completeness of 
the summaries. The full opinions are 
available on the CBA website and on the 
Tenth Circuit Court of Appeals website.

After a discussion among defense counsel, the 

government, and the judge in chambers, the 

hearing reconvened and defendant indicated 

he would proceed with sentencing despite 

rejection of the plea agreement. The district court 

set the sentence at 630 months’ imprisonment, 

calculated by a term of 210 months per count, 

to be served consecutively.

Defendant argued on appeal that the sen-

tence was both substantively and procedurally 

unreasonable. The Tenth Circuit only reached 

the procedural unreasonableness claims, which 

were that (1) the district court misinterpreted 

the law when it stated it was following the spirit 

of congressional statutes by applying consec-

utive sentences, and (2) the court relied on a 

misunderstanding of the sentencing guidelines 

in varying downward. As to the first, the district 

court’s decision to run defendant’s terms of 

imprisonment consecutively was made within 

the court’s sentencing discretion to give full 

respect to each of the three victims involved in 

the respective counts. As to the second, however, 

the court erroneously stated that accepting the 

government’s recommended sentence would 

require a multiple level downward departure 

from the PSR recommendation under the 

sentencing guidelines. In reality, the court would 

have had to vary downward only one offense 

level, from 43 to 42. Relying on the guidelines 

table, the court could have imposed a 40-year 

sentence by varying down one level and running 

the sentences concurrently. Accordingly, the 

district court plainly erred by using an unrea-

sonable method to determine the sentence it 

would apply to each count. Further, the error 

acted as a limiting factor in how low the court 

was willing to go with the sentence, and there 

was thus a reasonable probability that the court 

would have opted for a sentence below 630 

months had it used a reasonable methodology. 

This procedural unreasonableness affected the 

fairness, integrity, or public reputation of judicial 

proceedings, so the district court plainly erred. 

The sentencing order was reversed and the 

case was remanded for resentencing.   
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June 2, 2022
2022 COA 59. No. 18CA1697. People v. Newton. 
First Degree Murder—Evidence Tampering—

Custodial Interview—Miranda Warning—Fifth 

Amendment—Right to Counsel—Evidence.

Defendant shot and killed the victim. He 

fled the scene and buried the gun in a nearby 

cemetery but later retrieved it. While executing 

a search warrant, officers arrested defendant 

and found a gun in his jacket. Officers read 

defendant his Miranda rights at jail, and de-

fendant expressed confusion about whether 

he was entitled to an attorney even though he 

could not afford one. The officers gave either 

incorrect and misleading answers and then 

sidestepped defendant’s follow-up questions. 

Defendant then signed the Miranda waiver and 

admitted to killing the victim and to hiding the 

gun in a cemetery. Defendant moved to suppress 

his statements made at the police station. The 

court denied the motion, and defendant was 

found guilty of first degree murder and evidence 

tampering.

On appeal, defendant contended that state-

ments he made during his custodial interview 

should have been suppressed because the 

interrogating officers misled him about his 

right to have an attorney appointed before 

questioning. An advisement is adequate if 

Miranda rights are reasonably conveyed to the 

suspect and the suspect understands them as 

safeguards for the constitutional privilege. Here, 

though officers correctly read the Miranda 

rights, they incorrectly informed defendant that 

he was only entitled to an attorney if he could 

afford to hire one. Therefore, officers misled 

defendant about his right to counsel, so he did 

not knowingly and voluntarily waive his Miranda 

rights. Consequently, his waiver was invalid and 

the trial court erred by denying the motion to 

suppress. Further, the error was not harmless 

because the prosecution relied on defendant’s 

confession throughout each phase of the trial. 

Defendant also contended that the pros-

ecution presented insufficient evidence to 

support his conviction on the tampering charge. 

However, the evidence was sufficient for the jury 

to conclude that defendant (1) knew an official 

proceeding was about to be instituted and (2) 

concealed the gun in the cemetery with the 
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intent to impair its availability in a prospective 

proceeding. 

The judgment was reversed and the case 

was remanded for a new trial on both charges.

2022 COA 60. No. 21CA0574. People in the 
Interest of K.P. Dependency and Neglect—

Collateral Bar Rule—Protection Order—First 

Amendment—Freedom of Speech—Contempt—

Sanctions.
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Are you a lawyer asking yourself 

“How can I help my community?”
Are you a legal services provider wondering 

“Where can I find volunteer lawyers?”

Succession to Service answers those 
questions by connecting lawyers who 
want to volunteer their time with the 
organizations that need them — at no 
cost to either the lawyers or the non-
profits.

Stemming from the Access to Jus-
tice Commission, the goal of the 
Succession to Service platform is to 
establish a structured, statewide pro 
bono program for Colorado’s experi-
enced lawyers and judges to partner 
with nonprofit legal services organi-
zations. The Succession to Service 
platform will serve as Colorado’s new 
pro bono pipeline!

The platform will launch in early 2020. 
For more information now and to learn 

how you can get involved, 
visit successiontoservice.org 

and join our mailing list!  



AUG U S T/S E P T E M B E R  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      75

K.A. was involved in a contentious divorce 

with the children’s father and alleged that 

father was sexually abusing two of the children. 

The Arapahoe County Department of Human 

Services (Department) filed a petition in de-

pendency and neglect alleging that father was 

sexually abusing two of the children, but a jury 

found that the children were not dependent or 

neglected. Two years later, the Department filed 

a second petition asserting that K.A. had coached 

the oldest daughter into falsely reporting sexual 

abuse by her father as part of K.A.’s pattern of 

emotionally abusing the girls. A jury found all 

three children dependent and neglected as 

to K.A., and the juvenile court ordered her to 

comply with a treatment plan. 

Soon thereafter, K.A. posted a “Petition to 

Protect CHILDREN!” on the website change.

org, which included a video of the youngest 

daughter being interviewed by K.A. and making 

an outcry of sexual abuse and a video of the 

oldest daughter’s journal entries disclosing 

sexual abuse by father. The Department moved 

for a protection order. The juvenile court granted 

the protection order and, among other things, 

it required K.A. to take down the petition, 

prohibited her from posting on social media 

sites information related to the children and the 

case allegations, and obligated her to provide 

the Department with the videos attached to 

the change.org petition. K.A. refused to comply 

with the order and continued to post on social 

media and her own website. The Department 

filed a motion for contempt and a motion to 

terminate K.A.’s parental rights. The juvenile 

court held K.A. in contempt and later terminated 

her parental rights, entered a judgment of 

contempt, sentenced K.A. to six months in jail, 

and sealed the court records. It also granted 

father’s motion for a civil protection order 

(September order) that, among other things, 

prohibited K.A. from discussing the case with 

third parties. K.A. then filed a CRCP 59 motion 

asking the juvenile court to reconsider the 

breadth of the September protection order. 

The court narrowed the September protection 

order so K.A. could communicate about the 

case with her therapists, doctors, and attorneys 

(December order). Subsequently, father moved 

for a contempt citation against K.A. alleging 

additional violations. The juvenile court granted 

the motion and sentenced K.A., who was already 

serving 17 months in jail on three other contempt 

citations, to an additional six months.

On appeal, K.A. argued that the September 

and December protection orders were unlawful 

because they were impermissible prior restraints 

on her right to free speech. Under the collateral 

bar rule, a party generally must comply with even 

an unlawful order or risk being held in contempt. 

Although K.A. appealed the contempt order, she 

did not timely appeal the underlying protection 

orders when they became final, so the collateral 

bar rule precluded her from challenging the 

constitutionality of the orders in her appeal of 

the contempt judgment. Further, none of the 

exceptions to the collateral bar rule applied.

K.A. also argued that the evidence was insuf-

ficient to support the juvenile court’s contempt 

judgment. However, the record supports the 

juvenile court’s finding that K.A. was informed 

of the protection orders through the court and 

her attorneys; and that K.A. willfully violated 

the protection orders, including evidence of 

jail phone calls and letters with her friend.  

Therefore, the juvenile court did not abuse its 

discretion by finding K.A. in contempt.

The judgment was affirmed.

2022 COA 61. No. 21CA0760. People in the In-
terest of M.M. Dependency and Neglect—Indian 

Child Welfare Act—Reason to Know—Assertion 

of Lineage—Proper Notice.

The Arapahoe County Department of Human 

Services (Department) initiated a dependency 

and neglect proceeding concerning the children. 

At the initial temporary custody hearing, father 

reported that his grandmother is a registered 

tribal member in Delaware, though he was 

unsure of which tribe. The juvenile court directed 

denbar.org/members/waterman-fund

Financial Assistance for Colorado Lawyers

WATERMAN Fund
Provides financial assistance for “aged, infirm, 

or otherwise incapacitated lawyers who have 

practiced in Colorado for a minimum of ten years.”

Denver Bar Association Waterman Fund
1290 Broadway, Ste. 1700 | Denver, CO 80203 | 303-824-5319



76     |     C O L OR A D O  L AW Y E R     |     AUG U S T/S E P T E M B E R  2 0 2 2



AUG U S T/S E P T E M B E R  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      77

FROM THE COURTS   |   COLORADO COURT OF APPEALS

father to complete an Indian Child Welfare 

Act (ICWA) assessment, but father did not 

submit the form. The Department later moved 

to terminate the legal relationship between the 

parents and the children. The juvenile court 

determined that the ICWA was inapplicable and 

entered judgment terminating both parents’ 

parental rights.

On appeal, mother argued that the record 

does not demonstrate compliance with ICWA’s 

requirements because there was no further 

inquiry or notice provided based on father’s 

report of a lineal affiliation with a Delaware 

tribe. When the court knows or has reason 

to know that an Indian child is involved in a 

termination proceeding, it must ensure that 

notice of the proceeding is given to applicable 

Indian tribes or, in some circumstances, the 

Bureau of Indian Affairs (BIA). The federal 

regulations implementing ICWA provide that a 

court has reason to know that a child is an Indian 

child if certain factors are present, including 

when a case participant informs the court that 

he or she has discovered information indicating 

that the child is an Indian child. Here, father’s 

assertion of a lineal tribal affiliation gave the 

juvenile court reason to know that the children 

are Indian children, thus triggering ICWA’s 

notice requirements. However, the record does 

not show that proper notice was given to the 

appropriate tribes or the BIA.

The case was remanded, with instructions, 

for the juvenile court to expeditiously determine 

whether the children are Indian children before 

recertifying the case for a decision.

June 9, 2022
2022 COA 62. No. 19CA1332. People v. Wash-
ington. Criminal Procedure—Permissive Join-

der—Harmless Error—Crim. P. 8—Crim. P. 14.

Defendant was arrested for shooting and 

killing Chavez during a barbeque that defendant 

attended with his girlfriend. Police obtained 

a search warrant for the vehicle defendant 

was seated in when he was arrested and for 

defendant’s home, and they found drugs and 

drug paraphernalia in both locations. The 

prosecution charged defendant with first degree 

murder, and the court issued a mandatory 

protection order prohibiting him from contacting 

or communicating with his girlfriend. The 

prosecution later amended the complaint to 

include 11 counts of possession with intent to 

sell or distribute a controlled substance. While 

in jail awaiting trial, defendant wrote a letter to 

his girlfriend and called her, discussing her com-

munications with the police, his charges, and 

possible defenses. As a result, the prosecution 

charged defendant with violation of a protection 

order and tampering with a witness or victim. 

In addition, an inmate housed at the jail with 

defendant told the prosecution that defendant 

told two other men at the jail that “he needed 

to get rid of [his girlfriend].” The prosecution 

further amended the complaint to include two 

counts of solicitation to commit murder in the 

first degree. Defendant filed a pretrial motion 

to sever, arguing improper joinder under Crim. 

P. 8 and that he was entitled to relief from 

prejudicial joinder under Crim. P. 14. The trial 

court denied the motion, and defendant was 

convicted of second degree murder, 10 counts 

of possession with intent to sell or distribute a 

controlled substance, tampering with a witness 

or victim, and violation of a protection order.

On appeal, defendant argued that the trial 

court reversibly erred by joining his murder 

and drug charges under Crim. P. 8(a)(2), which 

permits joinder of offenses in a single charging 

document if they are of the same or similar 

character or are based on acts or transactions 

connected together or constituting parts of a 

common scheme or plan. The Court of Appeals 

first determined that misjoinder under Rule 8 

is subject to harmless error review. Defendant 

maintained that any error was not harmless 

because the evidence would not have been 

cross-admissible had the cases been tried 

separately. However, even if the evidence was 

not cross-admissible, any error was harmless 

because (1) the evidence against defendant was 

overwhelming, (2) the trial court instructed 

the jury to consider the evidence and the law 

applicable to each count separately, and (3) the 

trial court did not abuse its discretion by denying 

defendant’s motion to sever under Crim. P. 14.

The judgment was affirmed.

2022 COA 63. No. 21CA0574. CORE Electric 
Cooperative v. Freund Investments, LLC. 

Eminent Domain—Condemnation—Property 

Valuation Methods—CRE 803.

CORE Electric Cooperative (CORE) filed 

a petition in condemnation to acquire an 

easement over property owned by Freund 

Investments, LLC (Freund) (the Property). The 

parties agreed that the highest and best use of 

the Property was to divide it into residential 

lots, and they stipulated to CORE’s immediate 

possession of the land subject to the easements. 

The case proceeded to a valuation determina-

tion. In determining the Property’s fair market 

value, Freund’s appraiser Owen used the sales 

comparison approach and the subdivision 

development valuation methods. Owen’s final 

estimation for just compensation was $300,000, 

the median value of the two valuation methods. 

CORE filed a motion in limine to exclude Owen’s 

expert opinion and appraisal report, arguing that 

his appraisal methodology was inadmissible. 

The court found the subdivision development 

method inadmissible but the sales compari-

son approach admissible. Before trial, CORE 

objected to admission of the opinion because 

Owen did not communicate directly with the 

buyer or seller of the comparable sales he used 

as required by CRS § 38-1-118. The court found 

that the value of the sales would be admissible 

under CRE 803(8), the public records exception, 

because Owen confirmed the prices with the 

assessor’s records and cross-checked them with 

the clerk and recorder records. But the court 

excluded the sales as inadmissible under CRS 

§ 38-1-118. As a result, Owen’s trial testimony 

was limited to his valuation of the Property 

using the comparable sales approach based on 

the one comparable sale he had verified with 

the buyer. The jury awarded Freund $33,300 

in damages for the condemned property and 

$50,000 in damages to the residue.

On appeal, Freund argued that the trial 

court erred by finding Owen’s valuation using 

the subdivision development method inad-

missible because it was not too speculative 

and his methodology went to the weight of 

his testimony, not the admissibility. Colorado 

Supreme Court decisions generally prohibit 

use of the subdivision development valuation 

method to determine the value of property that 

has not been subdivided. Here, at the time of 
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condemnation, the Property was undeveloped 

land on which no measures had been taken to 

prepare for subdivided lots, and there was no 

evidence of a time frame for commencement 

of any work. Owen valued the Property by 

dividing it into 44 hypothetical residential 

lots, estimated the value of the individual lots, 

and then added the estimated values of all the 

lots sold over a 10- and 11-year period with an 

annual inflation rate of 3%. He then deducted 

costs associated with developing the Property 

based on a current market estimate. Therefore, 

the valuation of hypothetical lots within a 

hypothetical subdivision was highly speculative, 

even if Owen’s valuation was based on easily 

ascertainable market data. Accordingly, the trial 

court did not err by finding Owen’s valuation 

using the subdivision development method 

inadmissible.

Freund also argued that the trial court 

erred by excluding evidence of the unverified 

comparable sales because the comparable sales 

prices were admissible under the CRE 803(8) 

and (14) hearsay exceptions. The hearsay ex-

ceptions apply to the admission of real property 

values in a condemnation case. Accordingly, 

the trial court erred by excluding evidence of 

the comparable sales that Owen did not directly 

verify with the buyer or seller based on its 

erroneous finding that comparable sales data 

in a condemnation case are only admissible 

under CRS § 38-1-118. However, any error was 

harmless because (1) excluding comparable 

sales offered to support Owen’s estimated values 

of the Property did not disadvantage Freund, 

(2) it is doubtful that the excluded comparable 

sales would have bolstered Owen’s opinion 

about the percentage loss of value, and (3) the 

jury’s damages award for the residue suggests 

that Owen’s opinion that there was damage to 

the residue was persuasive.

The judgment was affirmed.

June 16, 2022
2022 COA 64. No. 20CA0218. People in the 
Interest of J.G. Juvenile Delinquency—Fourth 

Amendment—School Searches—Safety Plan.

J.G. attended a public high school. He was 

adjudicated delinquent for felony menacing 

and possession of a handgun by a juvenile. 

Based on this adjudication, the school’s Threat 

Appraisal Team (Team) completed a full threat 

appraisal and developed a safety plan for J.G. 

Subsequently, J.G. was involved in a motor 

vehicle theft and was placed in detention. 

The Team conducted another assessment 

and amended the safety plan to include a new 

requirement that school personnel would 

search J.G. every day. On J.G.’s third day back 

at school, he refused to comply with a request 

to search his backpack. An officer was called to 

assist with the backpack search, which revealed 

a fully loaded handgun. J.G. was arrested, and 

he moved to suppress the gun. The juvenile 

court denied the motion and adjudicated J.G. 

delinquent based on findings that he possessed 

a handgun as a second-time juvenile offender 

and possessed a weapon on school grounds.

On appeal, J.G. contended that the juvenile 

court erred by denying his motion to suppress 

the gun because school officials discovered it 

in the course of an unreasonable search of his 

backpack. New Jersey v. T.L.O., 469 U.S. 325, 341 

(1985), governs the reasonableness of a school 

search and, as relevant here, requires a court to 

determine whether the search (1) was justified 

at its inception and (2) was reasonably related in 

scope to the circumstances that initially justified 

the interference. A search may be justified at 

its inception without reasonable suspicion 

where the record shows that the student had 

a substantially diminished expectation of 

privacy in his or her person or property. Here, 

the school implemented a safety plan for J.G. 

that included a search requirement that was in 

effect at the time of the search. Accordingly, J.G. 

didn’t have a legitimate expectation of privacy 

in his backpack, and the warrantless search 

was justified at its inception even without 

reasonable suspicion of other wrongdoing. 
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Further, the search was reasonable under all 

the circumstances and therefore legal.

The judgment was affirmed. 

2022 COA 65. No. 20CA1539. People in the 
Interest of J.O. Juvenile Delinquency—Un-

lawful Sexual Conduct—Sexual Gratification 

or Abuse—Intent.

The prosecution presented evidence that 

11-year-olds J.O. and M.L. were working on a 

writing project at school when J.O. asked M.L. 

why they weren’t friends anymore. When M.L. 

responded that she didn’t want to be friends, 

J.O. “slapped [her] on [her] boob” with “the 

back of his hand.” After class, a teacher noticed 

M.L. and J.O. chasing each other around their 

lockers. The teacher testified that M.L. yelled at 

J.O. to stop and leave her alone. After J.O. left, 

M.L. told the teacher that J.O. had “touched her 

sexually” and said “sexual things.” M.L. did not 

explain then or at trial what “sexual things” J.O. 

said. The teacher reported the incident to the 

principal. Three days later during a forensic 

interview, M.L. said that J.O. moved his hands 

all over her body and touched her genitals with 

his “butt or something.” M.L. said J.O. never 

touched her under her clothes, and he went 

away when she told him to leave. The juvenile 

court found that the prosecution proved all 

of the elements of unlawful sexual contact. It 

adjudicated J.O. delinquent and sentenced him 

to one year of probation.

J.O. argued on appeal that the evidence 

was insufficient to prove beyond a reasonable 

doubt that he acted for the purposes of sexual 

gratification or sexual abuse. Unlawful sexual 

contact includes “the knowing touching of the 

clothing covering the immediate area of the 

victim’s or actor’s intimate parts if that sexual 

contact is for the purposes of sexual arousal, 

gratification, or abuse.” The intent element is 

separate from the touching element, and the 

trier of fact must consider a juvenile’s age and 

maturity before it can infer the requisite intent 

that the juvenile acted with a sexual purpose. 

Here, there was no indication that the juvenile 

court specifically considered J.O.’s age and 

maturity or whether the same sexual motivation 

could be ascribed to his conduct as would be 

ascribed to an adult’s conduct. Therefore, the 

court’s finding that J.O. touched M.L.’s sexual 

parts was insufficient to establish that he acted 

with the requisite purpose or intent. Further, 

there was no evidence that J.O. acted for the 

purpose of sexual abuse.

The adjudication of delinquency was vacated.

June 23, 2022
2022 COA 66. No. 20CA1881. In re Marriage 
of Fabos. Dissolution of Marriage—Assisted 

Reproduction—Embryos.

During their marriage, the parties par-

ticipated in in vitro fertilization and had two 

cryogenically frozen pre-embryos in storage. 

In their dissolution of marriage, the district 

court awarded the pre-embryos to wife for 

donation to another couple. Husband appealed, 

and a Court of Appeals division reversed and 

remanded for the district court to reconsider the 

case, applying the Colorado Supreme Court’s 

balancing of interests framework from In re 

Marriage of Rooks, 2018 CO 85, ¶¶ 65–72, which 

had been announced after entry of the district 

court’s first judgment. The division held that 

“ordinarily a party not wanting to procreate 

should prevail when the other party wants 

to donate the pre-embryos instead of using 

them to have a child of his or her own,” In re 

Marriage of Fabos, 2019 COA 80 at ¶ 45, and it 

instructed the district court not to weight “wife’s 

subjective belief that the pre-embryos should 

be protected as human life more heavily than 

husband’s interest in not procreating using 

the pre-embryos.” Id. at ¶ 57. On remand, the 

district court held another evidentiary hearing 

and again awarded the pre-embryos to wife for 

donation to third parties.

On appeal, husband argued that the district 

court erred by awarding the pre-embryos to 

wife in violation of Fabos and Rooks by again 

weighting wife’s religious beliefs more heavily 

than his interest in avoiding procreation. Here, 

the district court erred by considering wife’s 

religious belief that the pre-embryos are human 

lives when weighing the first Rooks factor—the 

intended use of the party seeking to preserve 

the disputed pre-embryos. The district court 

also misapplied the second Rooks factor—the 

demonstrated physical ability or inability of the 

party seeking to implant the disputed pre-em-

bryos to have biological children through other 

means—by weighting it slightly in favor of wife 

when she wanted to donate rather than implant. 

Further, though the district court appropriately 

considered wife’s religious beliefs, it did not 

comply with the Fabos mandate not to weight 

those beliefs more heavily than husband’s 

interest in not procreating. Lastly, this case 

does not present one of the rare circumstances 

where a party wanting to donate can prevail 

against a party wanting to avoid procreating.

Wife argued that the district court should 

have used strict scrutiny when it applied Rooks 

and given dispositive weight to her free exercise 

of religion rights because it cannot require her to 

participate in the destruction of the pre-embryos, 

which she considers her children. However, the 

district court can enter orders to mitigate wife’s 

concern that she would be forced to participate 

in the destruction of the pre-embryos. For 

example, the court could award husband the 

pre-embryos and authorize him to direct their 

disposal. Accordingly, there is no Free Exercise 

Clause violation.

Wife also argued that the district court should 

have applied promissory estoppel principles 

to enforce the parties’ alleged oral agreement 

that the pre-embryos would not be destroyed. 

However, the record does not show that husband 

made a promise that the pre-embryos would 

not be destroyed on divorce.

Wife further contended that she should 

be awarded the pre-embryos under CRS § 

14-10-113(1)(a) because her contributions 

to creating and preserving them were greater 

than husband’s contribution. However, that 

statute is not the legal standard for allocating a 

divorcing couple’s pre-embryos. As the district 

court correctly concluded, pre-embryos are a 

special kind of marital property that are instead 

allocated under the Rooks balancing test.

Lastly, wife contended that the district court 

should have considered husband’s failure to pay 

one-half of the storage fees for the pre-embryos 

as demonstrating his bad faith and use of the 

pre-embryos as leverage in the dissolution 

proceedings. Here, husband’s failure to con-

sistently pay the storage fees is not indicative 

of bad faith in relation to the pre-embryos 

specifically; rather, it is an example of the parties’ 
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continuing inability to resolve their financial 

obligations amicably.

The judgment was reversed. The district court 

was directed to enter judgment for husband 

on remand and award him the pre-embryos 

to discard. The case was remanded for the sole 

purposes of entry of this judgment and the entry 

of such collateral orders as may be necessary 

to effectuate that judgment. 

2022 COA 67. No. 21CA0466. Colorado Divi-
sion of Insurance v. Statewide Bonding, Inc. 
Colorado Division of Insurance—Immigration 

Delivery Bonds—Sixth Amendment—Federal 

Supremacy—Preemption.

The Colorado Division of Insurance (Di-

vision) received a complaint from a Colorado 

state probation officer that an undocumented 

immigrant under the officer’s supervision was 

possibly being extorted by a company involved in 

posting the immigrant’s bond. The Division sent 

inquiry letters to Statewide Bonding, Inc. and 

its president Cole (collectively, respondents), 

who were both licensed by the Division as 

nonresident insurance producers, seeking 

additional information about their business 

practices in Colorado and the immigrant’s bond. 

Respondents only provided some information. 

After receiving their responses, the Division 

sent a second inquiry letter to respondents, but 

rather than provide the requested information, 

they surrendered their Colorado licenses to act 

as nonresident insurance producers. 

The Division thereafter filed a formal notice 

of charges with the Office of Administrative 

Courts, alleging that respondents had failed 

to provide a complete and accurate response 

to the Division’s second written inquiry. The 

Division sought to impose a civil penalty against 

each respondent plus a 15% surcharge. Re-

spondents served the Division with requests 

for it to produce its entire investigative file in 

preparation for the hearing. The Division moved 

for a protection order to shield from discovery 

any portion of its file created after issuance 

of the second inquiry letter, and after an in 

camera review, the administrative law judge 

(ALJ) granted the motion. 

Following a hearing, the ALJ found that 

respondents had not provided a complete and 

accurate response to the Division’s second 

inquiry letter and imposed a civil penalty of 

$500 against each respondent plus the statutory 

surcharge. The ALJ also ordered the Division 

to pay respondents’ attorney fees of $1,567.50 

as a sanction for its misrepresentation that it 

had produced its entire file up to the date of 

the second inquiry letter, because 15 pages of 

documents had been withheld and not disclosed 

on its privilege log or otherwise. The parties filed 

exceptions, and the Commissioner of Insurance 

(Commissioner) issued a final agency order 

upholding the monetary sanctions against 

respondents and reversing the ALJ’s attorney 

fees award against the Division. 

On appeal, respondents asserted that the 

Division’s jurisdiction was preempted by federal 

law because Congress intended to exclusively 

occupy the field of immigration bonding. Federal 

law controls the requirements for the posting 

and enforcement of federal immigration bonds. 

But Congress has not manifested an intent to 

displace Colorado’s regulation of its licensed 

insurance producers and insurers, irrespective of 

whether those insurance providers participate in 

the issuance of immigration bonds, and federal 

law does not conflict with the enforcement of 

Colorado statutes and regulations that prohibit 

Colorado-licensed insurance producers from 

engaging in fraudulent, dishonest, coercive, or 

illegal business practices. Here, the Division 

was exercising its authority to investigate and 

regulate persons or companies that choose to 

provide insurance in Colorado. Accordingly, 

there is no federal preemption, and the Com-

missioner correctly concluded that the Division 

had jurisdiction to investigate respondents. 

Respondents also contended that the 

Commissioner committed reversible error by 

affirming the ALJ’s conclusion that the Division’s 
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second inquiry letter was a reasonable exercise 

of regulatory authority under Colorado law. The 

Division has the authority to investigate possible 

violations of Colorado insurance law and the 

power to promulgate rules to do so. Here, the 

Commissioner found a reasonable basis for 

each item in the second inquiry letter based on 

the scope of the legitimate investigation, and 

there was record support for the ALJ’s findings 

and conclusions of law that respondents failed 

to establish that the second inquiry letter was 

unduly burdensome, oppressive, or an abuse 

of the Division’s discretion. Therefore, the 

Commissioner properly concluded that the 

second inquiry letter was a reasonable exercise 

of the Division’s investigative authority.

Respondents further argued that the Com-

missioner’s reversal of the ALJ’s order imposing 

sanctions against the Division was an abuse 

of discretion. Here, The ALJ concluded that 

the Division violated CRCP 11 when it falsely 

represented that it had produced the entire 

investigative file up to the issuance of the second 

inquiry letter. The imposition of sanctions against 

the Division was within the ALJ’s discretionary 

authority, and the Commissioner’s contrary 

conclusion was not grounded in a reasonable 

basis in law. Therefore, the Commissioner’s 

decision was an abuse of discretion.

The Commissioner’s order setting aside 

the ALJ’s attorney fees award was reversed 

and the case was remanded with instructions 

to reinstate the ALJ’s ruling. The order was 

otherwise affirmed. 

June 30, 2022
2022 COA 68. No. 18CA2337. People v. Johnson. 
Youth Offender System—Sentencing—Revocation.

Defendant pleaded guilty to first degree 

assault when he was 18 years old. The district 

court sentenced him to six years in the Youth 

Offender System (YOS) and an 18-year suspend-

ed sentence in the custody of the Department 

of Corrections (DOC). Defendant failed to 

comply with the terms and conditions of his 

YOS sentence, and the People moved to revoke 

the YOS sentence. The district court found 

that defendant had violated his YOS sentence 

conditions and that the YOS statute required it 

to impose the suspended sentence.

On appeal, defendant contended that be-

cause the district court did not return him to the 

YOS within 60 days following his detention in the 

county jail, as required by CRS § 18-1.3-407(5)

(a) of the YOS statute, the court improperly 

revoked his YOS sentence, which should have 

been deemed completed. If an offender fails to 

comply with the terms and conditions of a YOS 

sentence, CRS § 18-1.3-407(5) provides specific 

procedures to revoke the sentence. Subsection 

(5)(a) directs the DOC to implement a transfer 

procedure to another facility when an offender 

in the system poses a danger to himself, herself, 

or others. Subsection (5)(c) identifies three 

categories of offenders for whom the district 

court must reimpose their original sentences to 

the DOC, one of which is directed at offenders 

who fail to comply with the terms and conditions 

of their YOS sentence. Here, defendant posed 

no risk to himself or others, and subsection 5(c) 

applied to him. Accordingly, the district court 

was required to reimpose defendant’s original 

sentence to the DOC, and it did not err. 

Defendant also argued that the district 

court erred by concluding that it was required 

to reimpose his original suspended DOC sen-

tence. However, subsection (5)(c) mandates 

reimposition of the original prison sentence, 

so the court did not err.

Lastly, defendant contended that the district 

court abused its discretion by revoking his YOS 

sentence because he had already completed 

most of the program and had only committed 

technical violations. However, the district court 

appropriately revoked the YOS sentence after 

conducting a hearing because defendant repeat-

edly violated the terms and conditions, despite 

being warned and offered help to complete the 

program, which he declined. 

The order was affirmed.
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publication, the petitions for rehearing, and 

the modified opinions are available on the 

CBA website and on the Colorado Judicial 

Branch website.

2022 COA 69. No. 19CA1425. Petition of J.N. 
Dependency and Neglect—Notice—Service 

by Publication—Due Process—CRCP 60(b)—

Timeliness.

Mother was arrested for child abuse. At 

the time, she was with her two children, C.G. 

(father’s biological child) and C.G.’s half-brother 

(the biological child of Phillips). A magistrate 

granted temporary protective custody of the 

children to the Jefferson County Division of 

Children, Youth and Families (Division). The 

Division filed a petition for temporary legal 

custody of the children and moved to serve 

both fathers by publication. The motion did not 

describe the Division’s efforts to obtain personal 

service or assert facts to establish that such 

efforts would have been futile. Nonetheless, the 

magistrate granted the motion, and service was 

completed by publication. Thereafter, Phillips, 

who had been notified of the proceedings by a 

caseworker, appeared at all subsequent hearings, 

but father did not appear at any hearings. The 

court allocated parental responsibilities for 

both children to Phillips, relieved the Division 

of protective supervision, and terminated the 

dependency and neglect proceeding.

Several months later, C.G. died. Phillips was 

convicted of first degree murder of C.G. and child 

abuse resulting in death. Following C.G.’s death, 

father, mother, and the personal representative 

of the C.G.’s estate initiated a federal court action 

against multiple parties, including the Division. 

Father thereafter filed a CRCP 60(b) motion in 

the dependency and neglect proceeding to set 

aside the court’s orders for lack of service. The 

juvenile court denied the motion on grounds 

that it was untimely and, in the alternative, 

that father had not established either a lack of 

proper service or fraud on the court. 

On appeal, father argued that because the 

Division failed to comply with the statutory 

prerequisites to service by publication, he did 

not receive proper notice of the proceedings, 

resulting in a due process violation, and the 

juvenile court’s orders and judgments were 

therefore void as to him. Here, the Division 

failed to exercise due diligence to locate and 

personally serve father before moving for service 

by publication, and it did not explain why 

such diligent efforts would have been futile. 

Accordingly, service did not conform to CRCP 

4, the court did not obtain personal jurisdiction 

over father, and the resulting judgment was void.

Father also argued that the juvenile court 

erred by concluding that the Rule 60(b) motion 

was untimely. A void judgment is without 

effect and may be attacked at any time. Here, 

father did not receive proper notice of the 

proceedings because service by publication 

was not authorized under the circumstances, so 

his motion to vacate the juvenile court’s orders 

and judgments was timely. 

The order denying father’s CRCP 60(b) 

motion was reversed and the case was remanded 

to the juvenile court with instructions.

2022 COA 70. No. 19CA1727. People v. Lopez. 
Colorado Constitution—Amendment 64—Explor-

atory Dog Sniff of a Vehicle’s Exterior—Probable 

Cause.

Defendant was pulled over for driving a 

vehicle without a valid registration and failing to 

signal while turning. The officer noticed that de-

fendant was nervous and summoned a K-9 unit 

to conduct a dog sniff of the vehicle’s exterior. 

The dog alerted to narcotics, and a subsequent 

search of the vehicle’s interior revealed illegal 

narcotics, a loaded semiautomatic handgun, 

and a bag of tools. Defendant was arrested and 

moved to suppress the evidence produced by 

the search. The trial court denied the motion, 

finding that it was supported by reasonable 

suspicion but not probable cause. A jury found 

defendant guilty of six counts of possessing a 

controlled substance, and he was adjudicated 

as a special offender on four of those counts 

for possessing a weapon during a drug crime. 

He was sentenced to 64 years’ imprisonment.

On appeal, defendant argued that the trial 

court erred by not excluding evidence obtained 

as the result of an illegal, exploratory dog sniff of 

the vehicle’s exterior because the dog sniff was 

not supported by probable cause. Amendment 

64 to the Colorado Constitution provides that it 

is not unlawful nor an offense under Colorado 

law for a person who is at least 21 years old to 

possess one ounce or less of marijuana. Follow-

ing passage of Amendment 64, the Colorado 

Supreme Court decided People v. McKnight, 

2019 CO 36, holding that an exploratory dog 

sniff of a vehicle’s exterior has to be justified by a 

showing of probable cause, not just reasonable 

suspicion. Defendant’s case was pending on 

appeal when McKnight was announced, and 

he is entitled to its retroactive application. The 

People did not argue that the circumstances in 

this case satisfied probable cause for the search. 

Therefore, the trial court erred in not suppressing 

the evidence found after the dog sniff. 

The judgment of conviction was reversed 

and the matter was remanded for a new trial.   
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June 6, 2022
2022 CO 24. No. 22SA6. People in the Interest 
of A.P. Right to Relief from Judgment—Nature 

and Scope of Remedy—Bias and Prejudice. 

In this original proceeding, the Supreme 

Court reviewed the district court’s order setting 

aside the adjudication and termination orders 

entered against A.P.’s parents, S.S. and D.P. 

(collectively, parents), under CRCP 60(b)(5). 

Because parents failed to show that former 

Judge Chase was actually biased in their case, 

and because Rule 60(b)(5) is reserved only for 

extraordinary circumstances not present here, 

the Court concluded that the district court 

misconstrued the law concerning impropriety 

and bias and misapplied the Rule 60(b)(5) 

standard. Therefore, it abused its discretion in 

setting aside the adjudication and termination 

orders entered against parents. 

The rule was made absolute and the case was 

remanded for further proceedings consistent 

with this opinion.

Summaries of Published Opinions

2022 CO 25. No. 20SC928. Magana v. People. 
Arson—Unit of Prosecution—Sentencing.

The Supreme Court held that the unit of 

prosecution under the first, second, and fourth 

degree arson statutes is, respectively, each 

building or occupied structure damaged or 

destroyed, each person’s property (other than 

a building or occupied structure) damaged or 

destroyed, and each person endangered. The 

Court further held that the legislature didn’t 

intend for all first degree arsons by fire to be 

crimes of violence, and therefore fire alone is not 

a deadly weapon for the purpose of prosecuting 

first degree arson as a crime of violence. 

The Court of Appeals’ judgment was af-

firmed in part and reversed in part.

2022 CO 26. No. 21SA265. Danks v. Colorado 
Public Utilities Commission. Public Utility 

Law—Administrative Law.

In this case, the Supreme Court considered 

whether a gas-gathering operation meets the 

statutory definition of a public utility such that it 

is subject to the jurisdiction of the Public Utilities 

Commission (PUC). The Court concluded that 

the PUC regularly pursued its authority in 

determining that (1) the gas-gathering operation 

is not a public utility over which the PUC has 

jurisdiction, (2) the PUC’s decision was just 

and reasonable, and (3) the PUC’s conclusions 

were in accordance with the evidence. 

The district court’s judgment upholding 

the PUC’s ruling was affirmed.

2022 CO 27. No. 21SA383. In re People in the 
Interest of S.A. Children’s Code—Dependency 

or Neglect Proceedings—Jurisdiction.

In this opinion, the Supreme Court reviewed 

whether a juvenile court had jurisdiction to 

enter an order requiring therapeutic visitation 

between the subject of a dependency or neglect 
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proceeding and his two siblings, who were not 

adjudicated dependent or neglected. The Court 

held that no provision of the Colorado Children’s 

Code, CRS §§ 19-3-100.5 to -905, or the Foster 

Youth Siblings Bill of Rights, CRS §§ 19-7-201 

to -204, granted the juvenile court personal 

jurisdiction over the siblings. Additionally, the 

juvenile court’s personal jurisdiction over the 

child’s parents and subject matter jurisdiction 

over the proceeding did not extend to allow the 

court to issue an order requiring the parents to 

bring the non dependent siblings to therapeutic 

visitation.

The Court made the rule to show cause 

absolute and vacated the juvenile court’s order.  

June 21, 2022
2022 CO 28. No. 20SC343. People v. Vialpando. 
Plain Error—Prosecutorial Misconduct—Cu-

mulative Error. 

Vialpando was accused of running from 

police in a stolen SUV, crashing into another 

vehicle, and running away from the scene on 

foot. At trial, the prosecutor focused on the 

theme of flight. He described how Vialpando 

fled in the SUV and ran away on foot, and he 

stated that Vialpando’s “flight continues to 

this moment” and “has continued up and 

to this point.” Ultimately, a jury convicted 

Vialpando. On appeal to the Court of Appeals, 

Vialpando contended that the prosecutor’s 

statements in closing argument about flight 

were an improper comment on her exercise of 

her Sixth Amendment right to a jury trial and 

that the cumulative impact of numerous errors 

deprived her of a fair trial. A split division of 

the Court of Appeals agreed and reversed her 

conviction. 

The Supreme Court first considered whether 

the prosecutor’s comments, made during 

closing argument and concerning flight, were 

error. It then reviewed whether the other five 

errors identified by the division amounted to 

cumulative error. 

The Court concluded that the prosecutor’s 

flight comments were not error and that there 

was not cumulative error. Accordingly, the Court 

reversed the Court of Appeals’ judgment and 

remanded the case for consideration of the 

remaining issues. 

2022 CO 29. No. 22SC78. Chronos Builders, 
LLC v. Department of Labor. Taxpayer’s Bill of 

Rights—Constitutional Interpretation. 

The Paid Family and Medical Leave Insurance 

Act (Act) authorizes the Division of Family 

Medical Leave Insurance (Division) to collect 

a premium from employers and employees 

to fund a state-run paid family and medical 

leave insurance program. The premium is 

calculated as a percentage of an employee’s 

taxable wages. The Supreme Court reviewed 

whether the Division’s collection of such a 

premium is unconstitutional under section 

(8)(a) of the Taxpayer’s Bill of Rights, which 

provides that “[a]ny income tax law change 

. . . shall also require all taxable net income to 

be taxed at one rate, . . . with no added tax or 

surcharge.” The Court held that this language 

of section (8)(a) precludes only added taxes 

and comparable tax-like surcharges to taxable 

net income imposed in connection with a 

change to income tax law. Because the Act is 

not an income tax law, and because in any 

event the premium collected is a fee and not an 

impermissible added tax or tax-like surcharge, 

the Division’s collection of the premium does 

not violate section (8)(a). 

The Court affirmed the district court’s order 

granting a motion to dismiss for failure to state 

a claim.

2022 CO 30. No. 20SC717. McBride v. People. 
Tail Lamp Violation—Statutory Construction—

Sufficiency of the Evidence. 
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In this case, the Supreme Court considered 

whether there is liability under CRS § 42-4-206(1) 

when a vehicle’s tail lamps emit any white light, 

regardless of whether they emit a red light plainly 

visible from a distance of 500 feet to the rear. 

The Court concluded that CRS § 42-4-206(1) 

is plain and unambiguous and imposes liability 

when a motor vehicle’s tail lamps do not “emit[] 

a red light plainly visible from a distance of five 

hundred feet to the rear.” Nothing in that section 

mandates that a vehicle’s tail lamps must emit 

only red light. 

The Court further concluded that because 

the prosecution did not present substantial and 

sufficient evidence that would have allowed a 

reasonable jury to find that the tail lamps of the 

car that defendant was driving failed to emit a red 

light plainly visible from a distance of 50 feet to 

the rear, the evidence was insufficient to support 

defendant’s conviction for a tail lamp violation. 

The Court reversed the judgment of the 

division below and remanded the case for fur-

ther proceedings consistent with this opinion.

2022 CO 31. No. 21SA386. People v. Trujil-
lo-Tucson. Fifth Amendment Right to Coun-

sel—Invoking the Right to Counsel—Suppression 

of Statements. 

In this interlocutory appeal of a suppression 

order, the Supreme Court asked whether a 

suspect in custody invoked his Fifth Amendment 

right to counsel during custodial interrogation. 

Applying the standard established in Davis v. 

United States, 512 U.S. 452, 461–62 (1994), and 

elaborated in People v. Kutlak, 2016 CO 1, ¶¶ 
23–24, 364 P.3d 199, 205–06, the Court concluded 

that, given the totality of the circumstances, 

the suspect’s reference to counsel did not 

constitute an unambiguous request for counsel. 

Because the suspect did not invoke his right to 

counsel, officers were under no obligation to 

cease questioning and his statements should 

not have been suppressed.

The order was reversed. 

2022 CO 32. No. 20SC947. Ford Motor Co. v. 
Walker. Personal Injury Judgment Debtor—Inter-

est on Damages—Statutory Interpretation—CRS 

§ 13-21-101—Statutorily Fixed 9% Interest 

Rate—Market-Based Postjudgment Interest 

Rate—Appealed Judgment—Final Judgment. 

In this product liability case, the Supreme 

Court determined that CRS § 13-21-101 (“In-

terest on damages”) is ambiguous. Relying on 

the General Assembly’s intent, as reflected in 

the statute’s legislative history, the Court held 

that when a personal injury judgment debtor 

successfully appeals the judgment and obtains 

a new trial but ultimately incurs another money 

judgment at that new trial, the interest between 
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the date of the appealed judgment and the 

date the final judgment is satisfied must be 

calculated using the market-based rate, not 

the statutorily fixed rate of 9%. 

In so doing, the Court clarified that 

whenever the judgment debtor appeals the 

judgment, the interest rate switches from 9% 

to the market-based rate. The appeal’s outcome 

is irrelevant; the filing of any appeal of the 

judgment by the judgment debtor triggers the 

shift in interest rate. This includes a situation 

where, as here, the judgment debtor appeals 

the judgment, the judgment is reversed with 

instructions to hold a new trial, and the judg-

ment debtor incurs a new money judgment 

at the retrial.

In sum, if the judgment debtor doesn’t 

appeal the judgment, the 9% interest rate applies 

from accrual of the claim through satisfaction of 

the final judgment. But if the judgment debtor 

appeals the judgment, then (1) the 9% interest 

rate applies from accrual of the claim through 

the date of the appealed judgment, and (2) 

the market-based postjudgment interest rate 

applies from the date of the appealed judgment 

through satisfaction of the final judgment.  

Because the Court of Appeals concluded 

otherwise, the Court reversed and remanded 

the matter for recalculation of interest on the 

sum to be paid.      

2022 CO 33. No. 21SC52. Owens v. Williams. 
Parole Eligibility Calculation—One-Continu-

ous-Sentence Rule—CRS § 17-22.5-101—CRS 

§ 17-22.5-403—Hybrid Method of Calculating 

Sentence. 

In this case, the Supreme Court considered 

the Colorado Department of Corrections’s 

(DOC) calculation method to determine the 

parole eligibility date for defendant, who is 

serving three consecutive prison sentences. Col-

orado law requires that defendant’s sentences 

be treated as a single continuous sentence for 

purposes of calculating his parole eligibility 

date. What complicates matters is that one of 

defendant’s sentences is subject to a statutory 

provision that renders him parole eligible 

after serving 50% of the sentence, while the 

other two sentences are subject to a statutory 

provision that renders him parole eligible after 

serving 75 % of those sentences. The question 

is whether defendant is eligible for parole after 

serving 50%, 75%, or some other percentage 

of his one continuous sentence.

The Court concluded that, under the specific 

circumstances present, the DOC is required to 

determine the parole eligibility date for defen-

dant’s one continuous sentence by employing a 

hybrid system that effectuates both calculation 

rules. Consequently, the DOC must apply the 

50% rule to the sentence subject to that rule 

and the 75% rule to the two sentences subject 

to that rule. After doing so, the DOC must 

combine the resulting calculations to determine 

the parole eligibility date for the defendant’s 

single continuous sentence. This system at once 

honors the two different calculation rules and 

the one-continuous-sentence requirement.      

Because the Court of Appeals erroneously 

approved the non-hybrid methodology used 

by the DOC to calculate defendant’s parole 

eligibility date, the judgment was reversed. 

However, because the DOC has since recal-

culated defendant’s parole eligibility date, 

and because the new calculation is consistent 

with this opinion, no further action is required. 

Accordingly, the matter was remanded with 

instructions to simply return the case to the 

district court.

2022 CO 34. No. 22SA31. In re Parental Re-
sponsibility of E.K. Standing—Nonparents in 

Parental Role—Stepparents and Stepchildren. 

In this opinion, the Supreme Court reviewed 

whether the district court misapplied the law 

governing nonparent standing under CRS § 14-

10-123(1)(c) by reading into the statute both an 

exclusivity and a parental consent requirement. 

The Court concluded that neither exclusive 

physical care nor parental consent is required 

for a nonparent to establish standing under 

CRS § 14-10-123(1)(c). Therefore, the district 

court erred by dismissing stepfather’s petition 

for an allocation of parental responsibilities 

concerning his stepdaughter E.K., and the 

district court abused its discretion by awarding 

attorney fees against stepfather pursuant to 

CRS § 13-17-102. 

The Court made the rule to show cause 

absolute and vacated the district court’s order 

dismissing the petition and awarding attorney 

fees against stepfather.

June 27, 2022
2022 CO 35. No. 21SC245. People in the Inter-
est of My.K.M. Indian Child Welfare Act—Active 

Efforts—Statutory Interpretation. 

In this termination of parental rights case, 

the Supreme Court considered what constitutes 
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“active efforts” required under the Indian Child 

Welfare Act (ICWA) to provide remedial services 

and rehabilitative programs to assist a parent 

in completing a court-ordered treatment plan, 

and whether the Denver Department of Human 

Services (DHS) met that requirement given 

the services it afforded to mother in this case. 

The Court concluded that ICWA’ s “active 

efforts” is a heightened standard requiring a 

greater degree of engagement by agencies like 

DHS with Native American families compared 

to the traditional “reasonable efforts” standard. 

An agency’s active efforts must be “affirmative, 

active, thorough, and timely,” as well as “tailored 

to the facts and circumstances of the case,” per 

25 CFR § 23.2, and the agency retains discretion 

to prioritize certain services and resources to 

address a parent’s and family’s most urgent 

needs to assist parents with completing the 

court-ordered treatment plan. Courts should 

analyze an agency’s active efforts by considering 

the totality of the circumstances and accounting 

for all services and resources provided to a 

parent to ensure the completion of the entire 

treatment plan. Here, the record supports the 

juvenile court’s determination that DHS engaged 

in active efforts to provide mother with services 

and programs to attempt to rehabilitate her and 

reunite the family, but that those efforts were 

ultimately unsuccessful.

Accordingly, the Court reversed the Court 

of Appeals’ judgment with respect to mother’s 

parental rights and remanded the case for the 

Court of Appeals to address mother’s remaining 

appellate contentions. 

2022 CO 36. No. 20SC595. Chan v. HEI Resourc-
es, Inc. Colorado Securities Act—Investment 

Contracts—General Partnerships. 

This case required the Supreme Court to 

determine how courts should evaluate whether 

an interest in a “general partnership” is an 

“investment contract” for purposes of the 

Colorado Securities Act (CSA), CRS §§ 11-51-

101 to -1008. General partnerships ordinarily 

are not investment contracts because general 

partners control and direct the venture, but in 

certain circumstances, a venture denominated 

a general partnership may be an investment 

contract in operation. 

Here, the Court adopted the generally ac-

cepted framework from Williamson v. Tucker, 

645 F.2d 404 (5th Cir. 1981), for how to assess 

whether a general partnership is in fact an 

investment contract. The Court concluded 

that the CSA does not allow for a “strong pre-

sumption” that general partnership interests 

are not securities—or for any presumption 

or burden beyond that necessarily created 

by the plaintiff’s burden of proof. The Court 

further concluded that (1) a court evaluating 

whether general partners lack the ability to 

direct the venture may find that their general 

business knowledge and expertise is sufficient 

to permit them to exercise their partnership 

powers; (2) if general partners themselves 

would not be able to serve in the place of the 

manager, that does not necessarily make the 

partnership an investment contract; and (3) 

a particular venture’s “economic realities” 

can appropriately be considered as part of the 

Williamson framework.

Accordingly, the Court reversed the Court 

of Appeals’ judgment on whether courts should 

apply a “strong presumption” and remanded 

the case to the trial court for further findings. 

2022 CO 37. Nos. 22SA101, 22SA142, 22SA155. 
In the Matter of the Titles, Ballot Titles, and 
Submission Clauses for Proposed Initiatives 
2021–2022 #67, #115, and #128. Title Board 

Jurisdiction—Single-Subject Requirement—Ballot 

Titles. 

The Supreme Court considered whether 

three proposed initiatives violate the single-sub-

ject requirement of the Colorado Constitution, 

and therefore whether the Title Board lacked 

jurisdiction to set titles for them. Because these 

initiatives combine two subjects that are not 

necessarily or properly connected—the sale of 

wine at grocery stores and the home delivery of 

alcohol by third parties—the Court held that the 

initiatives violate the single-subject requirement. 

Accordingly, the Court reversed the Title 

Board’s actions.

2022 CO 38. No. 22SA58. People v. Smith. 
Interlocutory Appeal—Suppression of Evidence—

Fourth Amendment—Warrantless Search of an 

Automobile—Probable Cause—Law Enforcement 

Hunches—Piling Hunch upon Hunch—Totality 

of the Circumstances—Consideration of Both 

Facts Supporting Probable Cause and Those 

Militating Against It. 

In this interlocutory appeal brought by the 

prosecution, the Supreme Court considered 

whether the district court erred in granting 

defendant’s motion to suppress the illegal 

narcotics recovered during a search of the car 

in which he was a passenger. The prosecution 

contended that the district court mistakenly 

found that law enforcement lacked probable 

cause to conduct the search. 

Probable cause is subject to a reasonable-

ness standard and cannot be established by 

piling hunch upon hunch. Nor is it proper to 

disregard facts that militate against a finding 

of probable cause. Looking at the facts of this 

case in their totality (i.e., considering not only 

those supporting probable cause but also those 

cutting against it) leads to the conclusion that law 

enforcement lacked probable cause to conduct 

the challenged search. Therefore, the search 

violated defendant’s Fourth Amendment rights.  

The Court affirmed the suppression order.    
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BUSINESS 
SERVICES
ABA Books
 CBA members receive a 15% discount on 

ABA books. Use code PAB8ECOB. Visit 

www.americanbar.org/products.

Clio
 Clio’s industry-leading, cloud-based 

solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount. Visit www.goclio.com/landing/

cobar.

 
Discovery Genie
 On-demand system for reviewing, 

organizing, indexing, and producing 

electronic files. CBA members save 

20% on subscription charges. Visit 

www.discoverygenie.com. Use code 

CBAMEMBER. 

TheFormTool and Doxsera
 Document assembly and automation 

software that can help you reduce 

documentation errors. Easy to use, 

wicked smart. Save 10% by visiting www.

theformtool.com/links/cba.

 

Indexed I/O
 A premium eDiscovery solution, without 

the expensive price tag. Indexed I/O 

provides a scalable, cloud-based solution. 

CBA members receive a discount. Visit 

www.indexed.io/cobar.

Konica Minolta 
 Law firms’ technology demands are critical. 

CBA members receive a rebate on hardware 

purchases. Contact Alyse Kochenberger at 

akochenberger@kmbs.konicaminolta.us. 

Lenovo
 Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 30% 

off the public web price with access to flash 

sales. Visit http://1800members.com/cobar.

MGMT HQ
 MGMT HQ offers access to monthly 

webinars, white papers, Affinity University, 

and more. Give your team the kind of 

practical, real-world training it needs to 

grow and thrive. Use code COBARMEMBER 

for a 100% discount. Visit www.cobar.org/

lpm.

MyCase
 MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

Office Depot
 Save up to 80% on office supplies. Visit 

http://1800members.com/cobar.

Page Vault
 On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. Visit page-vault.com/

partners/Colorado-bar-association. 

Practice Panther
 The leading and most user-friendly provider 

of cloud-based practice management and 

billing software for law firms. Receive 15% 

off your first year. Visit www.cobar.org/

perks#34081-business-services.

Ruby Receptionists
 Save 6% on this virtual receptionist service. 

Call (866) 611-7829 or visit www.callruby.

com.  
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Simple Law
 Manage cases and a practice. Add your 

free attorney profile and start your free trial 

today. Visit www.simplelaw.com.

Smokeball
 Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process. Visit https://info.

smokeball.com/colorado-bar-association-

members.

UPS
 Save up to 25% on online print services. Visit 

http://1800members.com/cobar.

The UPS Store
 Save up to 25% on online print services. Visit 

http://1800members.com/cobar.

FINANCIAL 
SERVICES
ABA Retirement Funds
  Providing affordable 401(k) plans exclusively 

to the legal community for 50 years. Call 

(866) 812-3580 for a free consultation or visit 

www.abaretirement.com.

LawPay
 Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription. Call (866) 

376-0950 or visit www.lawpay.com/cobar.

 
Options Credit Union
 Options Credit Union was founded in 1979 

by the Denver Bar Association. Visit www.

optionscreditunion.com.  

PERSONAL 
SERVICES

the ART, a Hotel
 This luxurious hotel creates an unparalleled 

experience. Call (303) 572-8000 and use code 

negcodenbar for special room rates.

Brooks Brothers
 Receive a 15% discount when you sign up for a 

Brooks Brothers Corporate Membership Card. 

Call (866) 515-4747 or visit www.membership.

brooksbrothers.com; use code 15201 and pin 

code 47841.

Car Rental Discounts
 ■  Avis: (800) 331-1212, account #A745900

 ■ Dollar: (800) 800-4000, account #3065062

 ■ Hertz: (800) 654-3131, (800) 654-3131,

account #2177879

 ■ National: (800) 227-7368, account #5434894

 ■ Thrifty: (800) 847-4389, account #3065063

Colorado Ballet/Colorado Symphony
 Discount tickets are available with code 

COBAR. Visit www.coloradoballet.org and 

www.coloradosymphony.org. 

Core Power Yoga
 Enjoy 20% off unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending
 CBA members receive substantial savings on 

a new home purchase or refinance. Contact 

Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers exclusive 

pricing on hotels and vacation homes 

in or near Disney World and Universal 

Studios Orlando, along with discount 

tickets for Disney World, Universal Studios 

Orlando, Sea World, and all Orlando-area 

theme parks and attractions. Visit www.

orlandoemployeediscounts.com/index-new.

Yoga Pod
 Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners
 Premium discount on long-term care 

insurance for members, their families, 

and their staff. Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 Geico Insurance offers high-quality and 

trusted auto insurance. Visit www.geico.com 

or call (800) 368-2734.

Guardian Life Insurance Co.
 Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton Affinity/
CNA Malpractice Insurance
 Contact Casey MacDonald at (913) 652-5713 

to discuss your malpractice insurance needs.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write 
an article in an area not listed on these pages, please contact Susie Klein at sklein@cobar.org. 
Writing guidelines are available at cl.cobar.org/write-for-us.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Michelle Sylvain
mssylvain3@gmail.com

ANIMAL LAW

Kate A. Burke
(303) 441-3190, kaburke@bouldercounty.org

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Marcy G. Glenn
(303) 295-8320,

mglenn@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BANKRUPTCY  LAW

Curt Todd
(303) 955-1184, 

ctodd@templelaw.comcastbiz.net

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@judicial.state.co.us

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(303) 443-8010, gjsmith@celaw.com

IMMIGRATION LAW

David Harston
(303) 736-6650, 

david.harston@EAHimmigration.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org/write-for-us.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(720) 699-0763, kevin@kinnearllc.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

ACCESS TO JUSTICE

c/o Susie Klein, sklein@cobar.org 

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Michelle Penn
(303) 871-6827, mpenn@law.du.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

Lindsay J. Obert 
(303) 688-3045, obert@ffcolorado.com

PROFILES IN SUCCESS

Kathleen Hearn Croshal
(719) 671-6822, kcroshal@msn.com

Paul Hurcomb
(719) 634-5700, pwh@sparkswillson.com

TECHNOLOGY IN THE LAW PRACTICE

James R. Paravecchio
(303) 520-5021, jvecc13@yahoo.com 

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
clittle7892@gmail.com



Hometown: 
Longmont 

Law School:  
University of Colorado       
Law School

Lives in:  
Snowmass Village

Works at:  
Kalamaya | Goscha

Practice Area(s):  
Family Law and                       
Personal Injury

CBA Member Since:  
2007

PROFILE

Ryan Kalamaya
Ryan Kalamaya is a ski bum in Aspen who moonlights as a trial lawyer and managing partner of a growing firm that 
specializes in personal injury, criminal defense, and family law. He has a podcast called “Divorce at Altitude” and is the current 
board chair for Alpine Legal Services.

Why did you become a lawyer?
I realized in college that I wasn’t good enough to 

become a professional baseball player. I taught for 

a year at a boarding school in England and traveled 

around the world before running out of money and 

applying to law school. I became a lawyer because I 

enjoy learning new things, working with individuals, 

and the competitiveness of litigation.

What’s the best advice you’ve ever been 
given?
Don Quick, who was the Adams County district 

attorney, encouraged me to move to the mountains 

to take a position with the Eagle County DA’s Office. 

I love practicing law in the mountains.

What do you consider your greatest 
achievement?
My greatest professional achievement is starting an 

ambitious, innovative law firm with my partner, Amy 

Goscha. My greatest life achievement is getting my 

wife to marry and have two kids with me.

What do you wish you had learned in law 
school?
How to manage a law firm.

What technology has transformed your 
practice?
We leverage auto email campaigns for every matter 

our firm takes on. Each client receives a series of 

emails over the first month of our relationship that 

explains issues such as the attorney-client privilege, 

litigation hold, and how to keep fees down.

What are the greatest challenges you 
face in your practice, and how do you 
manage them? 
Mental health. I meditate, journal, and exercise 

every day.

What’s one of the most positive 
experiences you’ve had as a lawyer?
Helping a father reunite with his two daughters after 

becoming estranged during a post-divorce dispute. 

Outside of the law, what are your 
hobbies?
My office is at the base of Aspen Highlands, so I 

ski—a lot. I also enjoy rafting, mountain biking, 

and traveling the West in my Sprinter van with 

my family.

What are you passionate about?
Getting my kids dirty in the outdoors.

What’s your favorite Denver restaurant?
Coors Field.

What is your biggest pet peeve?
Double spacing between sentences and Arial font 

typeface.

What advice would you give a new 
lawyer?
When in doubt, send that email after a night of 

sleep and another review.

What’s one thing you know now that 
you wish you knew in your first year of 
practice?
Trials are like cigarettes: each one takes a year off 

your life (hat tip to CBA member Ted Gardenswartz 

for this gem).

If I had a dime for every time I heard 
(blank), I’d be a rich person.
“I just want what is fair in my divorce.” 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? 
Email Susie Klein at sklein@
cobar.org for a questionnaire. 
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Introducing Fastcase: 
A guide to legal research 
for Colorado Bar members

What is Fastcase?
More than 1.1 million lawyers 
nationwide subscribe to Fastcase's 
legal research tools. Fastcase offers 
primary legal research, as well as 
more than 750 books, treatises and 
journals. Fastcase also integrates with 
Docket Alarm’s briefs, pleadings and 
motions database, and it syncs with a 
mobile app on iOS and Android.
 
Why did Fastcase 
and Casemaker merge?
Fastcase and Casemaker are 
combining to offer a comprehensive 
set of tools and products to users. 
Soon, you will gain new innovations 
in citator, docket analytics, workflow 
tools and more.

Ready to get started? 
Here are some next steps.

1. Log on to Fastcase from our 
homepage cobar.org using the 
same credentials as you do for 
our website. 

2. Visit the Resource Library 
via cobar.org/fastcase and 
consider registering for a 
training webinar, watching the 
collection of tutorial videos and 
reading more information about 
the transition. 

 
Questions? 
Call 866-773-2782 or email support@
fastcase.com

Exciting Updates to Your Legal Research Member Benefit
The CBA is committed to proving our members with innovative research 
solutions. Since 2004, the CBA has offered members no-cost access to 
Casemaker, the legal research platform. Now, we’d like to introduce you to 
Fastcase!



SATURDAY, SEPTEMBER 10 | 6:00 PM 
HISTORY COLORADO CENTER

Annual 
BAR FELLOWS
DINNER
Consider becoming a Bar Fellow!

Learn about this vital fellowship of attorneys, judges, law faculty, 

and legal professionals who have demonstrated exceptional 

commitment to the highest principles of the legal profession and 

welfare of our community.

Join us in our Grantee Salon to meet many of our grant recipients 

and see the impact of your donations directly from the people you 

are helping to fund.

Discounted tickets for current and emeritus fellows!

About the Colorado Bar Foundation

In 1953, the members of the Colorado Bar Association established the Colorado 

Bar Foundation for the advancement of jurisprudence and administration of 

justice throughout Colorado. Each year, the Foundation provides grants to various 

organizations and programs who improve delivery of legal services, promote 

legal education to communities and schools, and/or improve the administration 

of justice.




