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A Deeper Look at
CDARA's Scope

BY RONALD M. SANDGRUND AND LESLIE A. TUFT

This article expands on a previous article addressing the scope of Colorado’s Construction Defect Action
Reform Act. It takes a deeper look at inherent limitations on the Act’s reach and examines the extent to which it

applies to personal or bodily injury, wrongful death, and personal property damage claims.

March 2021 Colorado Lawyer article
titled “The Scope of CDARA: Time
and Place Limitations” (hereinafter
CDARA’s Scope)! examined po-
tential limitations on the reach of Colorado’s
Construction Defect Action Reform Act (CDARA
or “the Act”). CDARA’s Scope noted that while
CDARA does not include explicit time or place
limitations, some circumstances raise the
question whether the statutory scheme con-
tains inherent limitations. The article explored
whether CDARA applies to construction defects
observed early in the construction process,

before the work-in-progress becomes a substan-
tially completed real property improvement;
and whether CDARA applies to construction
defects located on one property that cause
damage or injury on another property.
Shortly after CDARA’s Scope was published,
the Champlain Towers Condominiums in
Surfside, Florida, collapsed on June 24, 2021,
killing 98 people.? The collapse may have been
related to construction defects or construction
on anearby parcel.® If a similar tragedy were to
occur in Colorado, how would CDARA affect
the claims of those injured or killed? This article
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follows up on CDARA’s Scope by looking more
closely at the Act’s time and place limitations
and examining the extent to which CDARA
applies to personal or bodily injury, wrongful
death, and personal property damage claims.

Targeting CDARA’s Scope

In 2020, the Colorado Court of Appeals decided
Warembourg v. Excel Electric, Inc.,* which ex-
amined whether a personal injury claim was
governed by CDARA, the Colorado Premises
Liability Act (PLA),® or both. The case raises
the following issues:
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= Does Warembourg affect whether CDARA
applies to construction defects on one
property that cause damage or injury on
another property?

= Does Warembourg affect whether CDARA
applies only to claims asserted by the
owners of property where defects occur?

= Does CDARA apply to all personal injury
and wrongful death claims caused by
construction defects?

The Construction Defect’s Location
CDARA’s Scope questioned whether the Act
applies to construction defects on one property
that cause damage or injury on another property.
In Warembourg, the Court concluded that
CDARA did not apply to the plaintiff’s personal
injury claims, noting in dicta: “The General
Assembly enacted CDARA to proscribe the rights
and remedies of property ownerswho allege that
[construction professionals] are responsible
for construction defects on their property”®
However, because of its facts, Warembourg
does little to clarify whether CDARA applies to
construction defects on one property that cause
damage or injury on another or to defects that
injure persons who have no ownership or other
beneficial interest in the defective property.
Warembourg involved a flooring subcon-
tractor who was electrocuted after opening a
temporary electrical box serving a home under
construction. The Court characterized the case
as a “quintessential premises liability action””
governed by the PLA. It rejected the defendant
utility company’s argument that CDARA’s
noneconomic damages cap applied to the
verdict, holding that the temporary electrical
box was not a permanent fixture and thus not a
real property improvement subject to CDARA.®
The Court elaborated in dicta that CDARA
did not apply because the plaintiff “was not a
property owner and his claims did not arise
from a defect impacting his property.”® The
case made clear that the temporary electrical
box “was located outside the home,”'° but did
not reveal its exact location. The defendant
“presented evidence that [its employee] in-
spected and tested the box before installing it
atthe construction site”;"* and the Courtvaguely
referenced a “temporary power pole that was set
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up,’ suggesting the box may have been located
off-site."* But the case did not make clear whether
the box was on the subject parcel.
Accordingly, Warembourg's holding did
not turn on whether the defective electrical
box was located on the same property where
the plaintiff was injured. Therefore, the Court’s
dicta does not shed light on whether an injury
or damage must occur on the same property
as the construction defect for CDARA to apply.

The Importance of a Property Interest
Considering Warembourg’s holding, its dicta,
and the opinion’s unclear description of where
the construction defect was located and who
owned that parcel, the case does not offer clear
guidance for whether CDARA only governs
personal injury claims if they are asserted
by the owner of the defective property. But
Warembourg's dicta that CDARA did not apply
to the plaintiff’s personal injury claim because
he “was not a property owner and his claims did
not arise from a defect impacting his property”*®
raises the question whether CDARA would
apply to a construction defect claim where the
claimant did not own the defectively constructed
property.

CDARA’s Scope observed that CDARA applies
to personal and bodily injury claims based, in
part, on CDARA’s definition of “action” as “a civil
action or an arbitration proceeding. . . brought
against a construction professional to assert a
claim...for... personal injury caused by a defect
in the design or construction of an improvement
toreal property.”** The Act’s legislative declara-
tion states an intent to preserve “adequate rights
and remedies for property owners who bring
and maintain [construction defect] actions.”'®
However, CDARA’s definitions of “action” and
“claimant” encompass any person’s damages
claim against a construction professional “for
damages or loss to, or the loss of use of, real or
personal property or personal injury caused
by a defect in the design or construction” of a
real property improvement.'®

If CDARA only applies when the claimant
has an ownership or similar beneficial property
interest in the defectively constructed property,
many personal injury claims against construc-
tion professionals arising from construction
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defects, such as claims by invitees, licensees,
non-owner occupants (e.g., family members
and guests), or trespassers would not be subject
to CDARA. And atleast one commentator has
suggested that if CDARA contains a property
ownership requirement, it may not apply to
disputes between and among general con-
tractors and subcontractors, along with other
construction process participants.'’

As CDARA's Scopenoted, atleast two Colora-
do district courts have ruled that a property dam-
age claimant must have a “beneficial interest”
in the allegedly defective property for CDARA to
apply.’® And the US District Court for the District
of Colorado held in a personal injury case that
“CDARA’s notice of claim procedure applies
to ‘property owners who bring claims against
construction professionals for damages to their
property arising out of construction defects,”
and therefore it did not apply to the plaintiffs in
that case, who were hotel guests on the property
where the alleged defect occurred.” Given the
limited judicial analysis of this issue so far, it
remains unclear whether Colorado’s appellate
courts will approve this potential beneficial
property interest limitation on CDARA’s scope.

Significant consequences result if CDARA
does not apply to personal injury claims caused
by construction defects where the claimant
does not own the defective property. First, the
claimant would not need to satisfy CDARA’s
statutory notice of claim process and defect list
requirements.? Further, the court could increase
the claimant’s personal injury damages caps to
$500,000 (as adjusted for inflation) if justified
by clear and convincing evidence,? an increase
CDARA does not allow because it caps such
damages at $250,000 (as adjusted for inflation).
(However, as one unpublished Colorado Court
of Appeals case held, even if CDARA does not
apply in some circumstances, the real property
statutes of limitations and repose may still apply,
although CDARA's tolling provisions may not.*)

Potential PLA/CDARA Overlap

In some situations, either the PLA or CDARA,
or both, may apply to the same injury (e.g.,
a slip and fall on a defectively constructed,
unreasonably steep ramp that tends to ice up in
cold weather due to poorly constructed surface
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If CDARA only applies when the claimant has an ownership or similar

beneficial property interest in the defectively constructed property, many

personal injury claims against construction professionals arising from

construction defects, such as claims by invitees, licensees, non-owner

occupants (e.g., family members and guests), or trespassers would not be

subject to CDARA.

drainage, and is not reasonably kept clear ofice
by the ramp’s owner). But the PLA and CDARA
differ significantly, including in
= recovery theories and liability proof
requirements (e.g., the PLA contains
different evidentiary requirements that
depend on the plaintiff’s status while on
the property where the injury occurred);
= persons potentially liable (e.g., “con-
struction professionals” under CDARA,
including prior owners of commercial
property;* and a person and/or that
person’s authorized agent “in possession
of or “legally responsible for the condition
of” property under the PLA);*
= persons whose claims are subject to each
law;?
= applicable statutes of limitation and re-
pose (e.g., the circumstances triggering
each law’s applicable statute of limitations
differ, and only CDARA contains a statute
of repose);*
= pre-suit filing conditions (e.g., CDARA
has a mandatory notice of claim process
but the PLA has none);
= recoverable damages (e.g., different
noneconomic damages caps); and
= applicable affirmative defenses and other
limitations, such as CDARA’s anti-waiver
provisions.?”

2

Given these distinctions, counsel for each
party should determine each statute’s applica-
bility and the relative merits of characterizing
the claim as subject to the PLA or CDARA,
before taking a firm position in pleadings and
committing to proof standards. When evaluating
potential claims and defenses, attorneys should
consider

= the specific case facts;

= the nature of the plaintiff’s status and

activities (e.g., invitee, licensee, trespasser,
owner-occupant, beneficial property
interest holder, non-owner occupant,
tenant, or other);

= the nature of the defendants’ (and their

authorized agents’) status and activities
(e.g., landowner, landlord, tenant, con-
tractor, construction professional, design
professional, or other); and

= the nature, extent, circumstances, and

causes of the underlying personal injury
claims and damages.

Personal or Bodily Injury and Wrongful
Death

CDARA does not define personal or bodily
injury or wrongful death, although it uses those
terms in contexts that may shed light on their
meaning. For example, CRS § 13-20-804(1)
contains certain limits on negligence claims,
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which do not apply when the claim results in
“bodily injury or wrongful death,” or a “risk of
bodilyinjury ordeath to ... the occupants of the
residential real property.”?® (Emphasis added.)
The use of the disjunctive “or” suggests that the
terms “bodily injury” and “wrongful death” have
different meanings in CDARA.

Elsewhere, CRS § 13-20-802.5 defines “ac-
tion” to include claims for “personal injury
caused by a defect in the design or construction
of animprovement to real property,” and “actual
damages” “as to personal injury” as “those
damages recoverable by law, except as limited
by the provisions of section 13-20-806(4).
(Emphasis added.) Neither definition mentions
“bodily injury,” although CRS § 13-20-802.5(2)
cross-references CRS § 13-20-806(4), which
refers to both “personal injury” and “bodily
injury,” as does subsection 806(5).? Because
CDARA does not define “personal injury” and
“bodily injury,” it is unclear what distinctions
may exist between the terms, and whether one
or the other arguably may include claims for
wrongful death caused by a construction defect.

Courts may also look to other statutes
defining these terms to give them meaning
in CDARA. For example, Colorado’s criminal
code defines “bodily injury” as “physical pain,
illness, or any impairment of physical or mental
condition.”* In another context, the Colorado
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Supreme Court held that because the Colorado
Governmental Immunity Act (CGIA) defines
“injury” to include “death,” the “operative ‘injury’
to which the [CGIA’s] $150,000 damages cap
applies is the wrongful death itself . . . "3 Of
course, this CGIA case does not clarify whether
“personal injury” includes wrongful death under
CDARA because the CGIA expressly defines
“injury” to include “death,” and CDARA does
not. Moreover, neither the criminal code nor
the CGIA relate directly to CDARA.

The Damages Cap
CDARA's lack of clear definitions impacts how
damages caps in personal or bodily injury and
wrongful death claims are applied. CRS § 13-
20-806(4)(a) contains CDARA’s noneconomic
damages caps, and provides:
In an action asserting personal injury or
bodily injury as a result of a construction
defect in which damages for noneconomic
loss or injury or derivative noneconomic loss
or injury may be awarded, such damages
shall not exceed the sum of two hundred
fifty thousand dollars.
(Emphasis added.)
Generally, a “personal” injury “impairs the
well-being or the mental or physical health of
the victim.”*2 Colorado’s common law allows res-
idential property owners to recover damages for
their “personal injury” arising from a residential
real property injury, including “annoyance and
discomfort.”** Because CDARA does not make
clear whether a wrongful death claim qualifies
as a claim for “personal injury or bodily injury,’
it is unclear whether CDARA’s noneconomic
damages caps apply to wrongful death claims
caused by construction defects.

The Superseding Issue

No case has yet determined whether CDARA’s
references to “personal injury” or “bodily injury”
include wrongful death. But even if CDARA’s
noneconomic damages caps arguably apply
to wrongful death claims, Colorado’s wrongful
death statute, CRS §§ 13-21-201 et seq., may
supersede CDARA. The Colorado Supreme Court
has stated that “the cause of action created by the
[wrongful death] statute is separate and distinct
from the action which the deceased would have
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for personal injuries had he survived.”* The US
District Court for the District of Colorado relied
on thatholding in ruling that the wrongful death
statute’s two-year statute of limitations, rather
than the three-year motor vehicle statute of
limitations for “tort actions for bodily injury,’
controls in wrongful death cases.*® However,
in a different context, the Colorado Supreme
Court held that the Ski Safety Act’s monetary
damages cap prevailed over the wrongful death
statute’s cap.* Thus, it is unclear whether the
wrongful death statute would preempt CDARA's
damages limitations.

Conversely, it could be argued that CDARA’s
“actual damages” definition strictly limits the
damages available in actions governed by
CDARA, and because the definition does not
expressly refer to damages for wrongful death
claims, the Act does not permit these damages.
This is similar to the argument that because
CDARA’s “actual damages” definition does not
expressly include punitive damages, CDARA
does not allow recovery of punitive damages.*
A Texas appellate court examining Texas’s
analogous construction defect statutory scheme
rejected a similar punitive damages argument.®
Moreovey, the Colorado Supreme Courthas held
that despite the Ski Safety Act’s compensatory
damages cap, which does not explicitly address
the availability of exemplary damages, the
wrongful death statute’s exemplary damages
provisions applied in a Ski Safety Act case.* Given
the lack of controlling law, whether and how
CDARA affects damages available for wrongful
death claims resulting from construction defects
remains an open question.

But even assuming that CDARA’s noneco-
nomic damages caps supersede parts of the
wrongful death statute’s damages provisions,
the caps probably do not affect recovery of “net
pecuniaryloss” under the wrongful death statute.
“Net pecuniaryloss” to the decedent’s heirsisa
major component of wrongful death damages,
and these damages likely do not constitute
“noneconomic” or “derivative noneconomic”
loss as used in CDARA’s personal damages
caps, CRS § 13-20-806(4)(a). Section 806(4)(a)
incorporates by reference the meaning of “non-
economic” and “derivative noneconomic” loss
setforthin CRS § 13-21-102.5(2)(b), and neither
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term contemplates economic (pecuniary) loss.
Section 102.5(2)(b) defines noneconomic loss
as “nonpecuniary harm for which damages are
recoverable by the person suffering the direct
or primary loss or injury, including pain and
suffering, inconvenience, emotional stress, and
impairment of the quality oflife”; and derivative
noneconomic damages as “nonpecuniary harm
or emotional stress to persons other than the
person suffering the direct or primary loss or
injury”* Because CDARA's damages caps pertain
only to nonpecuniary losses for personal injury
claims, they should not affect recovery of net
pecuniaryloss under the wrongful death statute.

In addition to net pecuniary loss, the
wrongful death statute permits recovery for
noneconomic damages such as grief, hardship,
and so on. Thus, these damages may be subject
to CDARA’s noneconomic damages caps rather
than CRS § 13-21-102.5’s general noneconomic
damages cap.”' The wrongful death statute also
allows a claimant to elect to receive a “loss of
solatium” recovery equaling $50,000, typically
chosen when the decedent and claimant were
estranged and little or no net pecuniary loss
arose from the decedent’s death.** All the non-
economic damages caps discussed here exceed
this $50,000 amount.

Personal Property Damage Claims
CDARA expressly refers to recovery of “actual
damages” in two places, and neither specifically
lists personal property damages among the
recoverable damages.* Therefore, CDARA’s
Scope observed that CDARA may not permit
recovery of certain tenant damages, such as those
for the tenant’s personal property, inventory,
equipment, and non-fixture tenant finishes.*
If these limitations on a tenant’s recovery exist
under CDARA, they likely apply to all owners;
renters, and others’ personal property damage
claims. And if CDARA prohibits all personal
property damage claims caused by construction
defects, it would completely bar recovery by the
property owner (and the owner’s subrogated
property insurer®) for damages caused by a
construction defect resulting in an electrical fire
or plumbing flood that substantially destroys
personal property, which could total hundreds
of thousands of dollars.
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Difficult questions
remain regarding
the extent to which
CDARA applies to
personal or bodily
injury claims and
other damages
claims belonging

to persons with no
ownership or similar
beneficial interest in
the property causing
their injury, wrongful
death claims, or
personal property

damage claims.

2

Property owners have raised counter-argu-
ments in support of their position that CDARA
permits recovery of personal property damages
caused by construction defects. Their first line
of argument begins with CDARA’s several ref-
erences to “personal property” claims resulting
from construction defects. CDARA defines an
“action” to include “a claim . . . for damages
or loss to, or the loss of use of, real or personal
property . . . caused by a defect in the design
or construction of an improvement to real
property.”* CDARA then expressly limits certain
negligence claims to those involving “[a]ctual

”u

damage to real or personal property,” “[a]ctual
loss of the use of real or personal property,” and
“bodily injury or wrongful death.”¥” And CDARA
states it is intended to preserve “adequate rights
and remedies for property owners who bring
and maintain [construction defect] actions.”*
Thus, personal property owners urge that these
provisions, together, support the conclusion that
the General Assembly intended for CDARA to
redress personal property claims arising from
construction defects.

Moreover, in light of these provisions, prop-
erty owners argue that common law damages
measures survive CDARA because, “nothing
in the language of [CDARA] is exclusionary of
other damages measurements,”*® the General
Assembly simply inadvertently omitted the term
“personal property” from the “actual damages”
definition during CDARA’s drafting, and the
term should be read into the definition based
on its use elsewhere throughout CDARA.*
Construction professionals respond to all these
arguments by pointing out that CDARA fails to
describe personal property damages among
its recoverable damages and urging that such
recovery is simply not allowed.

One state senator’s comments concerning
recovery under an early version of HB 03-1161
suggest that at some point the General Assembly
contemplated recovery for personal property
damages under CDARA: “[I]f I build a barn
and there is something wrong with it and . . .
it collapses and kills a herd of cattle then I've
got an actual economic damages that I can
sue for”s! Again, a construction professional
would likely respond by arguing that CDARA’s
omission of personal property damage in the
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“actual damages” definition means CDARA does
not permit recovery of these damages, courts
should not rewrite the statute’s plain meaning,
and any remedy for any omission resides with
the legislature.

Alogically distinctline of argument personal
property owners sometimes pursue starts
with CDARA'’s provision that, “with respect

G

to residential property,” “actual damages”
include “other direct economic costs related
to loss of use, if any.”s2 Property owners urge
that this language is not expressly limited to
damage to real property, and the statute’s
damages limitations, being in derogation of the
common law, must be narrowly construed.*
Thus, particularly when read in conjunction
with CDARA’s repeated references to “personal
property” claims, property owners maintain
that “direct economic costs related to loss of
use” include damages caused by a construction
defect to personal property located on or within
residential property, including compensation
for the “loss of use” of that personal property,
including the complete loss of its use if it is
irreparably damaged or destroyed.

If CDARA permits compensation for the loss
of use of personal property, then recovery for the
destruction—i.e., the complete loss of use—of
personal property would typically be measured
by its fair market value at the time of the loss.**
Personal property loss of use damages include
recovery for the reasonable rental value of the
property during the time the damaged property
isbeingrepaired or restored, or for areasonable
time while replacement personal property is
being located, delivered, and installed.*®

Conclusion
CDARA’s Scope observed that Colorado’s ap-
pellate courts have yet to address whether
CDARA applies to construction defects found
in works-in-progress or whether CDARA applies
when construction defects in one person’s real
property improvement cause damage or injury
on another property. The Warembourg decision
sheds little additional light on this debate.
Difficult questions remain regarding the
extent to which CDARA applies to personal
or bodily injury claims and other damages
claims belonging to persons with no ownership
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or similar beneficial interest in the property
causing their injury, wrongful death claims, or
personal property damage claims. In the event
of a catastrophic building collapse caused by a
construction defect that results in significant
loss of life and personal injuries, Colorado
courts will need to harmonize the public policy
of reasonably compensating those injured or
killed due to the tortious conduct of others
with the disparate statutory schemes discussed
in this article. In the meantime, practitioners
should carefully evaluate claims and defenses
and consider the arguments outlined above. @
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