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This two-part article explores the role of guardians ad litem in domestic relations proceedings
and offers guidance on working with clients who may need a guardian ad litem appointed for them.
This part 2 discusses practical considerations in such representation.

his is the second in a series of two
articles discussing the use of a
guardian ad litem (GAL) in domestic
relations cases. Part 1 dealt with the
GALs history and role. This part 2 discusses
practical considerations attorneys face when
representing clients with diminished capacity.

Assessing Incapacity

The Colorado Rules of Professional Conduct
advise that “in taking any protective action,
the lawyer should be guided by such factors as
the wishes and values of the client to the extent
known, the client’s best interests and the goals
of intruding into the client’s decision-making
autonomy to the least extent feasible, maximiz-
ing client capacities and respecting the client’s
family and social connections.”!

When a client has apparent capacity issues,
the attorney must determine whether the
client is unable to protect himself or herself
or is making what the attorney considers to
be bad decisions, which clients are generally
entitled to make.? For example, the attorney
must discern whether the client is agreeing to
waive maintenance because she is a domestic
violence victim or because she sees some logic
in the bargain.?

Attorneys should investigate capacity issues
when a client

= cannot make a decision or continually

reverses course,

= refuses to communicate with the attorney,

= has conversations with the attorney that

make no sense,

= attends meetings intoxicated,

= isincoherent,

= cannot remember conversations or

decisions,

The best approach
to resolving a
capacity issue is to
work with the client
to find solutions.
Attorneys can and
should explain
their duty in this
regard by focusing
on compassion; this
will assure clients
that the inquiries are
motivated by zealous
and connected
advocacy rather than

judgment.

b

= is inconsolable around certain topics,

= seems to dissociate in the face of certain

decisions or situations, or

= acts consistently against the client’s best

interests.

Attorneys are first required to tell clients
about their concerns* and should begin the
discussion by asking clients whether they are
depressed, suffering from anxiety, or using
drugs or alcohol in ways that impair them.
Dementia can be much more difficult to assess,
but attorneys can directly address the issues
they observe without labeling the problem.
For example, the attorney might say, “You said
this on Tuesday, but Wednesday you did not
seem to remember saying this, and Thursday
you said the opposite to me.”

Attorney-client conversations should be lim-
ited to facts and avoid the attorney’s judgments
or feelings about the facts. Because judgments
are likely to primarily trigger a defensive re-
sponse, attorneys should avoid telling a client his
or her decision is bad. Rather, attorneys should
explain how the client’s decision-making will
render the desired outcome unlikely. It is key
that attorneys document all conversations with
detailed notes that establish common facts and
send those notes to the client. Paralegals and
other staff who regularly interact with clients
should similarly document their interactions.

The best approach to resolving a capacity
issue is to work with the client to find solutions.
Attorneys can and should explain their dutyin
this regard by focusing on compassion; this will
assure clients that the inquiries are motivated
by zealous and connected advocacy rather than
judgment. Counsel can ask for permission to
speakto the client’s physician or trusted relatives
and friends. Attorneys can also suggest solutions
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to the client that are appropriate to the situation,
such as working with a therapist for issues that
appear to be related to depression or anxiety.
Ifa client chooses to seek therapeutic care, the
attorney should consider asking for a release
that allows the attorney to participate in the
dialogue with the professional. And attorneys
should remain aware that even if the client does
notagree to arelease, no rule prevents attorneys
from sharing their concerns with professionals
as long as they maintain the balance between
keeping confidences and protecting the client
as outlined in the professional conduct rules.

If these solutions don’t work, appointment
of a GAL or other advocate may be warranted.’

Choosing a Fiduciary versus a GAL
The Colorado Probate Code provides for
appointments of a conservator, under CRS
§ 15-14-425.5, and a guardian, under CRS §
15-14-315.5. Both are fiduciaries who may
petition the court for authority to file and
maintain a dissolution action. Two points are
relevant when considering such appointments
versus a GAL appointment.

First, most guardians and conservators are
appointed on the basis of clear and convincing
evidence, but CRS § 15-14-401(b)(II) has an
exception to allow appointment of a conser-
vator on a preponderance of the evidence if
“protection is necessary or desirable” and “the
individual has property that will be wasted
or dissipated” without such an appointment.

Second, in conservatorships or guard-
ianships where a ward is either incapable of
consenting or does not consent to the filing of
a petition for dissolution, the court must make
a finding that the action is in the ward’s best
interests “based on evidence of abandonment,
abuse, exploitation, or other compelling cir-
cumstances.”®If a client’s impairment supports
the appointment of a guardian or conservator
on a clear and convincing basis, or jeopardizes
their financial situation sufficiently to support
appointment of a conservator on a preponder-
ance of the evidence, an appointed guardian
or conservator can file or maintain an action
for dissolution.

However, a fiduciary appointment is only
made when warranted, and many clients who
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are struggling during a divorce may be struggling
because of the divorce.”

Liability Issues

Few experiences are as anxiety-producing
as dealing with a client with a diminished
capacity that deleteriously impacts their law-
suit. Colo. RPC 1.14, cmt. 8 notes that “the
lawyer’s position in such cases is an unavoidably
difficult one,” especially given an attorney’s
dual roles to protect both the client’s interests
and confidences, which creates a bind when
disclosure of diminished capacity would or
could compromise the client.

When considering a GAL or other fiduciary
appointment, an attorney must first address
whether the client has needs beyond the current
litigation warranting more permanent and
comprehensive help. A client who cannot make
any competent decisions at all will likely need a
guardian or conservator; one who has difficulty
communicating, problems that come and go,
or problems making decisions around one
or more discrete issues in a specific litigated
matter is likely best served by a GAL.®

Presumably, a client will offer less resistance
to a GAL appointment, which is limited to the
pending litigation, than to the prospect of a
permanent or long-term fiduciary. However,
as illustrated by In re Marriage of Sorensen,
discussed in detail in part 1, a client may be
very resistant to a GAL appointment. In such
cases, presenting evidence of diminished
capacity in pursuit of an appointment may
violate attorney-client privilege® or prejudice
the client’s interests. For example, such evidence
could be used against a client in making an
allocation of parental responsibilities. And
even when parenting is not an issue, courts
have found a constitutionally protected liberty
interest in both “avoiding the stigma of being
found incompetent” and “in retaining personal
control over the litigation.”*

Colo. RPC 1.14(b) notes that “in appropriate
cases” an attorney may have to seek the ap-
pointment of a “guardian ad litem, conservator
or guardian” Comment 7 further explains that
“appointment of a legal representative may be
more expensive or traumatic for the client than
circumstances in fact require.” Thus, though the
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rules address how an attorney should protect
a client with capacity issues'! with a caution
that doing so may negatively impact a client,
theylack precise instruction on what action an
attorney should take and when action should
be taken.'

Two formal ethics opinions discuss the
representation of clients with diminished
capacity in litigation generally and in protective
proceedings." These opinions emphasize that
the attorney-client privilege is not entirely
abrogated by a client’s diminished capacity
and focus on the attorney’s duty to protect the
client from such diminished capacity. But there
is no concrete guidance on how to reconcile
the client’s right to determine the objectives
of the representation with the attorney’s duty
to protect the client when the client does not
want the protection, except that “the lawyer for
a client with diminished capacity may seek the
appointment of a guardian to protect the client’s
interests if there is no less drastic alternative.”'*
A recent article also notes the difficulties of
the attorney’s conflicting duties in allowing
the client to direct the case while potentially
seeking a GAL appointment to protect the client
against the client’s wishes.' In short, there are
no bright-line tests for when an attorney should
or must seek a GAL appointment for a client.

Many cases note the court’s duty to appoint
a GALwhen made aware of a litigant’s potential
incapacity issues, but the author could find
no cases imposing a similar duty on a client’s
attorney. Notably, some cases hold that a
divorcing spouse has a duty to notify the court
of the other spouse’s incapacity in a default
proceeding.'® This spousal duty to notify the
court suggests, by extension, that the same
duty applies to the opposing spouse’s attorney.
Paradoxically, no such duty applies to the
attorney representing the spouse with the
alleged diminished capacity.

Some cases addressing attorney-client
relationships that have become problematic
because of client capacity issues offer instruc-
tion. In an Illinois case,'” a lawyer believed
his clients were entering into a deteriorating
mental state, so he added a provision to their
durable powers of attorney and living wills that
prevented them from altering the documents.



The clients sued, and the lawyer claimed he was
simply following Rule 1.14 and that his actions
were the type of protective measures the rule
required based on his belief that one of the
plaintiffs could not act in her own interests.
While the attorney prevailed on appeal, this
case highlights the potential risks in taking
unilateral actions to protect clients exhibiting
incapacities or potential incapacities.

Simply put, while there may be no explicit
duty to seek a protective appointment for a
client, circumstances may force an attorney
to do so. The attorney must then decide what
type of appointment is preferable and how to
proceed. A reported Ohio case suggests that an
attorney enters into an adversarial relationship
with a client if the attorney seeks appointment of
aguardian as opposed to seeking appointment
of a GAL, which is identified as being the
“generally appropriate course of action.”'®
However, as Sorensen amply illustrates, the
mere act of filing a motion for appointment of
a GAL can place an attorney at odds with the
client. A New Hampshire attorney pursued a
guardian appointment for his client without
first discussing the matter with the client, and
his actions resulted in a two-year suspension.**
Similarly, the Washington Supreme Court
suspended an attorney for 18 months because he
attempted to file a guardianship petition against
his former client without any investigation into
her state of mind or competency.?

Although these out-of-state cases deal
with guardians rather than GALs, the capacity
issues are similar. Most professional conduct
rules require attorneys to “as far as reasonably
possible, maintain a normal client-lawyer
relationship with the client”? but allow, un-
der Colo. RPC 1.14, that the lawyer’s duties
may include consulting with family members
or “seek[ing] guidance from an appropriate
diagnostician.”** Attorneys should thus take
Rule 1.14 and its commentary at face value
and proceed cautiously in this area.

The Mechanics of an Appointment

GAL appointment proceedings are client fo-
cused. This attention to the client’s needs begins
with the attorney’s approach to the issue and
continues throughout the court proceedings.

The Client Focus

As discussed above, once the attorney decides
to pursue a GAL appointment, the first step is to
explain this decision to the client before taking
any action. Further, as discussed in part 1, a GAL
appointment can involve deprivation of consti-

14

Simply put, while
there may be no
explicit duty to
seek a protective
appointment for a
client, circumstances
may force an
attorney to do so.
The attorney must
then decide what
type of appointment
is preferable and how

to proceed.

b

tutionally protected rights, so the client must
understand the attorney’s concerns and why
the attorney wants to pursue the appointment.

An allegedly incapacitated person’s (AIP)
choice of a guardian is given priority* in guardian
and conservator appointments, and offering
a client this choice may alleviate some client
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concerns. Courts have held that a court-ap-
pointed attorney has a duty to advocate for the
client’s choice of guardian as well as the client’s
position with respect to the underlying capacity
issue.* This same duty presumably applies to
GAL appointments. A New Jersey case held that
the primary duty of an attorney representing a
developmentally disabled person is to protect
that person’s rights, including the right to make
decisions on specific matters.®

Procedural Issues

If a client is averse to a GAL appointment,
the attorney may have to follow Sorensen by
filing a motion for a GAL appointment and
then withdrawing from representation. Under
Sorensen, the court must hold a hearingif such
a motion is filed and the AIP objects to the
appointment.?

A hearing would likely not be required if a
client consents to the appointment of a GAL who
will not be granted decision-making powers.
In this situation, the motion should include
allegations and supporting affidavits to allow
the court to grant the motion on the pleadings
under CRCP 121(1-15)(4). Further, the attorney
should avoid a hearing where appropriate to allay
client anxiety over participating in a hearing that
includes evidence of the client’s mental status.
Butunder CRStitle 15, an appointment involving
adeprivation of constitutionally protected rights
can only be made by clear and convincing
evidence,” which may be difficult to make upon
the pleadings and may thus require a hearing.

Sorensen points out a potential problem with
seeking a GAL appointment in a dissolution
matter where the opposing spouse disagrees
with the appointment. There, husband opposed
wife’s post-decree attempt to set aside the
decree. The Court of Appeals remanded the
case for a hearing on whether, at the time of
the decree, wife was incapacitated and in need
of a GAL, allowing husband to argue that she
had not been. But Sorensen is distinguishable
from pre-decree appointment situations where
parties have notreached a settlement. Further,
an AIP mayrequest that the protective hearing
be closed under CRS § 15-14-308(1), so an
adverse spouse may not be entitled to attend.
If a hearing is closed, the court may grant or
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deny a request to attend based on whether a
person’s attendance would serve the AIP’s best
interests.?® Because title 15 is predicated on
ensuring the protected person’s rights, while
a spouse might be called to testify in support
of an appointment, such spouse is not a party
to atitle 15 proceeding and could be excluded
if their presence would be detrimental to the
AIP* Excluding a divorcing spouse with adverse
interests to the AIP would likely be found to
serve the best interests of most AIPs.*

In addition, a divorcing spouse likely lacks
standing to object to a GAL appointment for
the other spouse. Standing has only been
granted to third-party intervenors who credibly
pleaded that they had the best interests of the
AIP at heart; given the adversarial nature of a
dissolution proceeding, that standard would
not be met by a spouse in a divorce.

It is unclear if the above protections are
applicable to a GAL hearing under CRCP 17(c).
Other jurisdictions have concluded that “the
appointment of a next friend—for due process
purposes—should parallel procedures estab-
lished in the probate court for appointment of
guardians.”® As this question remains open in
Colorado, practitioners should consider the
relative merits of moving for a GAL appointment
under CRS § 15-14-115 rather than Rule 17(c).
The title 15 protections allow a judge outside
the dissolution matter to decide the GALissue
and thus insulates the AIP from potential
prejudice resulting from disclosure of the
intimate details of their alleged incapacity in
the dissolution case.

The Appointment Order
GAL appointments can include a panoply of
powers and duties, from helping the client
understand what is going on and stay organized,
to assisting with settlement and trial decisions.
Consequently, the appointment order should
be precisely tailored to protect the person in
the least restrictive manner possible. Colo-
rado law embraces this concept for guardian
and conservator appointments, and the same
principles should apply to GAL appointments.*
The appointment order should clearly set out
the GALSs role in the litigation. This is particu-
larly critical for GALs granted decision-making
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powers or the ability to sign documents such
as financial affidavits. In these instances, the
order should grant these powers based on clear
and convincing evidence. States that permit
GAL:s to approve or disapprove settlements
are instructive in this regard.*®* GAL duties
that do not implicate a deprivation of the cli-
ent’s constitutionally protected rights, such as
helping with attorney-client communications,
may be supported by findings made upon a
preponderance of the evidence.

The order should state who will pay the
GAL. This is typically a marriage expense in
Colorado because Colorado is a no-fault state.

Lastly, as with a conservatorship, the order
should terminate when an AIP no longer needs
protection, with the final decree in a dissolution
matter or upon completion of post-decree
transfers.*

Working with the GAL
A GAL represents the ward’s best interests®
and should “be truly dedicated to the best
interests of the person on whose behalf he
seeks to litigate.”*® On the other hand, the
attorney takes direction from the client/ward,
and short of being told to do something the
attorney finds repugnant, is bound to carry
out their instructions. Accordingly, the roles
of GAL and attorney differ, even though both
work for the same client. But in practice, the
line drawn on this difference can be elusive.
Justice Marquez succinctly summarized this
quandary in a dissent: “The United States as a
whole still reflects alack of consensus as to the
role of the guardian ad litem.”?’
Attorney-client privilege is a primary concern
for attorneys navigating the roles of attorney and
GAL,* especially where the GALs primary task
is to advocate for a ward’s best interests. Some
courts have noted that a ward could invoke the
right to an attorney during a GAL interview
because “to the extent such an interview may
reveal information protected by the attor-
ney-client relationship, the right to counsel
helps prevent the inadvertent disclosure of
privileged information””* In any event, whatever
is said to the GAL may be subject to disclosure,
so attorneys should ensure the client ward is
aware of this risk.
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Conclusion

Attorneys must remain vigilant to spot client
capacity issues. Once identified, attorneys
must discuss such issues with clients and then
assess how to proceed. Those opting for a GAL
appointment should adhere to the ethical and
legal requirements for such appointments
to ensure that the client’s best interests are
served. @
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