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WELCOME   |   PRESIDENT’S MESSAGE

L
awyers are perfectionistic creatures. 

Perhaps the pathway into the profes-

sion creates perfectionistic lawyers, 

or maybe perfectionistic people are 

uniquely called to the law. Either way, we have 

a perfectionism problem in our profession. 

On the surface, it might be difficult to see 

the downside to our perfectionistic culture. 

Perfectionism demands high achievement and 

can spur us to do our best work for clients, thereby 

creating value for the services we offer. But it 

also causes us to be unhealthy as individuals by 

locking us in a cycle of persistent dissatisfaction, 

and it breeds divisiveness by encouraging us to 

preserve the status quo and discouraging us 

from connecting authentically with one another.

In our attempts to get everything right, we 

are getting much of it very wrong.

Perfectionism Isn’t 
About Being Perfect
As a profession, we tend to underestimate the 

dangers of perfectionism. For some of us, it’s 

an irritating personality quirk. Sometimes we 

use perfectionism to signal how hardworking 

we are. True perfectionism, however, is far 

from a personality quirk or a humblebrag—it 

can be deadly.

The Insidiousness 
of Perfectionism 

BY  J.  RYA N N  PE Y T ON 

Perfectionism is linked to a host of negative 

outcomes, including eating disorders,1 fibro-

myalgia,2 depression,3 and suicide.4 But even 

outside of clinical disorders, perfectionism 

can lead to significant problems in daily life, 

impacting everything from our productivity 

and work performance to our relationships and 

physical health.5 Needless to say, perfectionism 

is far more serious than it’s usually presented.

Perfectionism is often viewed as a noble 

desire for positive results, but it’s actually a 

coping mechanism many of us developed in 

childhood. Research shows that we develop a 

habit of perfectionism from a young age as a 

way to ease negative or painful emotions.6 Over 

time, we learn to respond to negative emotions 

by seeking perfection as a way to feel better. 

For lawyers, these negative emotions might 

stem from the immense responsibility, high 

risks of failure, vicarious trauma, and imposter 

syndrome that can come with the practice of 

law. Striving for perfection can help us temper 

these challenging feelings and give us a sense 

of control in a volatile profession. 
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Perfectionism Versus Accountability
Although perfectionism isn’t really about 

high achievement, it frequently shows up in 

the way we measure results. Our profession 

often uses the attributes of perfectionism 

to assess results and drive accountability. 

Perfectionism, however, can be a major barrier 

to accountability—why do anything if it is never 

going to be good enough anyway? Despite the 

lack of connection between accountability 

and perfection, we continue to conflate these 

subjects in ways that ultimately inhibit our 

progress.

In no place do I see this more than in our 

work around diversity, equity, and inclusion 

(DEI). In this high-stakes work, perfectionism 

stems from the belief that this work is too 

important to get wrong and that mistakes 

should never occur. Our intuition may tell 

us that rewarding flawless DEI work and dis-

couraging errors is desirable, justifiable, and 

motivating. Yet an overemphasis on getting 

things right actually has the opposite effect 

and can demoralize and even harm those 

engaging in DEI work by undercutting morale; 

perpetuating competition, judgment, blame, 

shame, and guilt; and contributing to burnout 

through unattainable expectations. 

Furthermore, perfectionism gets in the 

way of inclusivity. The truth is, as aspiring 

and valuable as it is, DEI work is difficult and 

messy. In an ideal learning environment, 

all experiences are considered neutral and 

offer an opportunity to learn and innovate.7 

DEI work requires a learning environment 

where tough questions are considered, grace 

around shortcomings is granted, limitations are 

acknowledged, and vulnerability and failures 

are invited within ourselves and others. All 

these practices are simply incompatible with 

idealizing perfection.

Additionally, perfectionism is demanded of 

us by white supremacy culture. White suprem-

acy shows up in even the most well-intentioned 

organizations, including the CBA. It doesn’t 

always look like overt discrimination, but it 

exists in subtle characteristics of the organi-

zation’s operations, governance, and culture.8 

White supremacy uses perfectionism to keep 

us from achieving our DEI goals in two ways:

NOTES

1. Hewitt et al., “Perfectionism traits and perfectionistic self-presentation in eating disorder 
attitudes, characteristics, and symptoms,” 18 Int’l J. Eating Disorders 317 (Dec. 1995). 
2. Molnar et al., “Perfectionism and health functioning in women with fibromyalgia,” 73 J. 
Psychosomatic Research 295 (Oct. 2012).
3. Blatt, “The destructiveness of perfectionism. Implications for the treatment of depression,” 50 
Am. Psychol. 1003 (Dec. 1995). 
4. Smith et al., “The perniciousness of perfectionism: A meta-analytic review of the perfection-
ism-suicide relationship,” 86 J. Personality 522 (June 2018).
5. Wignall, “What Causes Perfectionism and How to Get Over It,” Nick Wignall blog (Mar. 15, 
2018), https://nickwignall.com/what-causes-perfectionism. 
6. Wignall, “The Cognitive Model: How to Retrain Your Brain to Feel Better,” Nick Wignall blog 
(Feb. 22, 2018), https://nickwignall.com/cognitive-model. 
7. Senge, The Fifth Discipline: The Art and Practice of the Learning Organization (Doubleday/
Currency 1990).
8. Gray, “The Bias of ‘Professionalism’ Standards,” Stanford Social Innovation Rev. (June 2019). 

1. White supremacy culture uses perfection-

ism to preserve power and the status quo. 

As long as we are striving to be perfect 

according to someone else’s rules, we 

have less energy and attention to question 

those rules and to remember what is 

truly important.

2. When perfectionism creeps into our DEI 

work, it is usually in service of our own 

power or the current power structure. We 

might be attempting to fight this power 

through social justice efforts in our orga-

nization, but when we are perfectionistic 

about how we do that, we preserve the 

internal toxic power structure.

In each of these ways, we undercut our 

own efforts to create equity, inclusion, and 

belonging. 

Striving for Excellence
We must look to something other than per-

fectionism to help us manage the challenging 

and uncomfortable emotions that come with 

the practice of law and our work to build and 

sustain a culture where we can all thrive as a 

community and as individuals. 

To do this, we should move away from 

striving for perfectionism and move toward 

an expectation of excellence. We can define 

excellence and hold ourselves and each other 

accountable to a shared standard of excellence. 

We can disrupt the status quo with excellence. 

We can care for each other with excellence. We 

can give each other grace through excellence. 

We can make and learn from mistakes through 

excellence.

We can achieve an expectation of excellence 

within our CBA community in several ways, 

many of which will also positively impact our 

organizational cultures:

 ■ View the CBA as a “learning organization” 

where everyone will make mistakes and 

grow from those mistakes.

 ■ When mistakes happen, don’t automat-

ically search for someone to blame or 

assume someone is at fault.

 ■ Foster an environment where people can 

recognize that mistakes sometimes lead 

to positive results.

 ■ Separate the person from the mistake. 

 ■ Ask those who offer critical feedback 

for suggestions about how to do things 

differently.

 ■ Realize that being our own worst critic 

does not actually improve the work or 

help us learn from mistakes.

Our work to improve the profession and 

take care of one another is “forever work.” As 

we engage in this work, shifting our goal from 

perfection to excellence will allow us to enjoy the 

process, not just the outcomes, of our endeavors.

Conclusion
The CBA strives to be a learning organization—a 

place where growth can come from challenges, 

setbacks, and mistakes. I invite you to leave 

your perfectionism at the door and join us in 

our journey toward excellence.  
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The Unique Legal Needs of 
Our Nation’s Military Service 

Members and Veterans
BY  N IC HOL A S  MONC K ,  S A BR A .  M .  JA N KO, 

A N D  M IC H A E L  MC K E N N A
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T
he CBA Military and Veterans Affairs 

(MVA) Section seeks to help meet the 

specific needs of our community’s 

active duty service members and 

veterans. The section manages the success-

ful Colorado Lawyers for Colorado Veterans 

(CLCV) program, which recruits volunteers 

to provide pro bono legal services to veterans 

and disseminates information to veterans on 

topics such as disability benefits, taxes, housing, 

and family law. The section comprises not only 

attorneys but also active service members, 

veterans, relatives of military members, and 

others with an interest in the military and 

veteran community; all are invited to join and 

participate. 

The MVA Section’s attorney members and 

CLCV program volunteers practice across the 

spectrum of law. Although most legal practice 

for the military and veteran communities is the 

same as it is for civilians, unique military and 

veteran aspects exist within almost every legal 

practice area. To shed light on some of these 

unique issues, and to commemorate Veterans 

Day, several members of the section’s executive 

council have contributed to this month’s article: 

 ■ In part 1, LT Nicholas Monck, an attorney 

in the US Navy Judge Advocate General’s 

(JAG) Corps, addresses the role of JAG 

Corps attorneys in supporting the legal 

needs of active duty service members. 

 ■ In part 2, Sabra Janko, a solo practitioner 

and retired Army JAG, discusses several 

family law issues unique to military mem-

bers, veterans, and their family members. 

 ■ And finally, in part 3, Michael McKenna, 

a retired Army JAG colonel and current 

Red Cross volunteer, provides a high-level 

overview of international humanitarian 

law and highlights a few lesser-known 

programs of the Red Cross.

Please note that the views and opinions pre-

sented in this article are those of the authors 

and do not necessarily represent the views of or 

imply endorsement by Department of Defense 

or its components.

Part 1: Representation for Active Duty 
Service Members, by Nicholas Monck

Whether civil or criminal, 

simple or complex, or 

individual or part of a 

group, legal proceedings 

can be stressful for any 

party involved. When 

that party is a military 

member, that stress can 

affect not only the service member but also the 

unit. A service member involved in a court case 

or contract dispute may struggle to focus on 

the mission or training. That’s why the military 

understands that providing free legal aid to 

soldiers, sailors, marines, airmen, and guardians 

is critical to maintaining military readiness and 

supporting national defense. 

JAG Corps attorneys, also known as judge 

advocates or JAGs, are available at bases and on 

ships around the world to serve the legal needs 

of the nation’s more than one million active 

duty service members and their dependents. 

From family law to landlord-tenant disputes to 

criminal defense, JAGs help military personnel 

navigate the legal system worldwide. 

The JAG Corps traces its lineage to the ap-

pointment of Lieutenant Colonel William Tudor 

as the first judge advocate of the Army by the 

Second Continental Congress in 1775. During 

World War II, some 2,000 attorneys served in 

legal billets throughout the conflict. Though 

military lawyers had long provided some legal 

services to troops, in 1984 Congress formally 

directed all the JAG Corps communities to 

provide legal assistance to active duty service 

members, along with their traditional role of 

advising commanders on the law of war and 

rules of engagement.1 As active duty service 

members themselves, JAGs understand the 

unique complexities of military lives and are 

better able to serve the needs of fellow military 

members, particularly in remote or overseas 

locations. 

Since the formalization of JAG Corps’ legal 

assistance role, family law has been at the fore-

front of legal services offered.2 Estate planning 

and marriage dissolution are the two primary 

practice areas, but judge advocates also assist 

with adoption, immigration, and child support 

cases. 

Aside from domestic matters, JAG Corps 

attorneys play a critical role in helping ser-

vice members assert their rights under the 

Servicemembers Civil Relief Act (SCRA).3 This 

law provides certain legal protections to those 

serving in the military on active duty orders. 

Notably, SCRA permits service members to 

break residential rental agreements, vehicle 

leases, or cell phone contracts without penalty 

when they receive permanent change of station 

orders.4 JAGs regularly advise on SCRA rights 

and help service members prepare the required 

documents. 

Additionally, one of the most common 

legal services that judge advocates and military 

paralegals provide are powers of attorney for 

deploying or moving service members. The 

House Armed Services Committee Report that 

accompanied the National Defense Authoriza-

tion Act for Fiscal Year 1994 acknowledged the 

importance of these documents:

The past experience of service members 

and their dependents who executed powers 

of attorney in advance of recent military 

operations has shown that some states 

and territories have refused to honor those 

powers of attorney because they were not 

executed in accordance with state or territo-

rial legal requirements. The failure to honor 

these documents has created substantial 

hardships for military families.5

Judge advocates can counsel service mem-

bers on the pros and cons of powers of attorney, 

draft these vital documents, and then notarize 

them. Critically, 10 USC § 1044b exempts 

military powers of attorney documents from 

any form, substance, formality, or recording 

requirements specified by state law, and requires 

a military power of attorney to be given the same 

legal effect as a power of attorney executed 

according to state law.6 
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Judge advocates can also provide limited 

scope representation and help service members 

litigate minor civil disputes. Predatory lending, 

vehicle lemon law, small claims, construction 

defect, taxes, and name changes are just a few of 

the legal issues JAG Corps attorneys advise on.7

When a military base is impacted by a natural 

disaster, the JAG Corps will send a unit of spe-

cially trained legal assistance attorneys to assist 

military families with claims paperwork. JAGs 

also support units and ships preparing to deploy 

by providing legal briefs and helping service 

members get their personal affairs in order. 

Additionally, JAGs counsel service members 

who are under investigation or accused of 

misconduct. Similar to the civilian system, a 

service member has the right to remain silent 

and the right to consult with an attorney during 

an interrogation. If criminal charges are brought 

against a service member, a JAG Corps defense 

attorney will be assigned to represent them 

free of charge at a military court-martial. Many 

service members are also entitled to JAG Corps 

representation during an administrative sepa-

ration board, which can separate them from the 

military for minor or non-criminal misconduct.

Whether assisting pilots, radio operators, or 

riflemen, judge advocates handle the many legal 

needs active duty service members face every 

day. From Bahrain to Germany to Colorado, 

they provide a global force to serve those who 

have been called to serve their nation.

Part 2: Family Law Issues Unique 
to Service Members and Veterans,
by Sabra Janko

Where service members 

and veterans are in-

volved, federal law occa-

sionally governs matters 

traditionally governed by 

state law. This is because 

(1) service members and 

veterans often receive 

payments that are federally governed, (2) the 

military system itself offers quasi-judicial rem-

edies, and (3) military members may reside 

on installations under federal jurisdiction or 

overseas. This creates some unique consider-

ations for family law attorneys assisting service 

members, veterans, and their families. Several 

key areas are discussed below. 

Military Disability Payments
Once their service is complete, those who have 

served in the military can apply for a Veterans 

Administration (VA) disability rating based on 

service-connected disabilities. The VA disability 

rating differs from a Social Security disability 

rating, which is based on a negative impact on 

a person’s current ability to work in the national 

economy. There are military veterans working 

full time with a 100% VA disability rating. 

The rating and its associated tax-free pay are 

intended to compensate veterans for physical or 

mental disabilities stemming from their service 

to their county. For example, combat veterans 

sometimes experience post-traumatic stress 

disorder (PTSD) related to their combat service. 

The rating compensates them for the disability 

but does not indicate their inability to work in the 

national economy. While military retirement pay 

is taxable by the federal government, disability 

pay is not.8 State regulations differ with regard 

to taxation of military retirement pay.9

Disability pay is considered income for pur-

poses of spousal and child support.10 However, 

the disability portion of a military retirement is 

not considered a marital asset that can be divided 

upon dissolution.11 A retiree who has a 40% 

disability rating or lower may waive a portion 

of military retirement pay to receive tax-free 

disability payments in the waived amount.12 

In Colorado, courts cannot indemnify a spouse 

for the waiver portion through other means.13 

Child or Spousal Support Payments
The military system offers quasi-judicial rem-

edies not available in the civilian sector. For 

example, a practitioner familiar with the military 

system can help a military spouse obtain spousal 

and child support without ever setting foot in 

court. Each military branch has regulations 

requiring service members to support their 

dependents. Should a service member not 

meet this obligation, remedy can be obtained 

through the military Inspector General sys-

tem. The Inspector General offices receive and 

process reports of a failure to support military 

dependents. The regulations exist in part because 

military members receive financial payments 

for their dependents.

Generally, a complaint of nonsupport to an 

Inspector General’s office results in a referral to 

the service member’s miliary commander, who 

is required to timely investigate the matter and 

determine whether support is warranted.14 If 

so, the commander is required to counsel the 

service member on their requirement to pay.15 

Each service has a regulation setting forth the 

amount the service member must pay. For 

example, for the Army, this regulation is Army 

Regulation 608-99. In almost all circumstances, 

if the commander counsels the service mem-

ber on a requirement to pay, then payment is 

made. Military commanders may take negative 

personnel actions against service members 

who do not pay their just debts. The regulation 

payments are intended to be a temporary remedy 

until the parties either enter into a consensual 

agreement or a court order issues. However, the 

payments stay in place until a support agreement 

is entered into, a court support order is issued, 

or the parties’ marriage is dissolved.16 

Service of Process
While service of process is the same for military 

members residing off-post domestically as it 

is for civilians, it differs for military members 

residing on-post or overseas. For on-post service, 

it is relevant whether the land is under federal or 

concurrent jurisdiction.17 For example, the main 

part of Fort Carson, where the living quarters and 

offices are, is under exclusive federal jurisdiction. 

Here, the Army will determine whether the 

military member consents to accept service of 

process and, if so, will cooperate to effect the 

service. Service members who do not consent 

to service of process cannot be served on this 

part of Fort Carson. The Provost Marshall’s 

Office is the main point of contact for service 

on Fort Carson. 

However, some military bases have con-

current jurisdiction where jurisdiction is both 

federal and state. Here, there are no restrictions 

on serving the military member. Examples are 

the Air Force Academy and some training areas 

on Fort Carson. Difficult service issues can be 

avoided if the military member is willing to sign 

a waiver of service. 
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Service of process when military members 

are stationed overseas can be more difficult. If 

the service member will not consent to service, 

then the next best step is for the filing party 

to arrange with someone whom they know 

overseas to personally serve the member and 

file an affidavit of service. Otherwise, it may be 

necessary to serve under that country’s rules of 

service of process or, if one exists, the applicable 

treaty between the United States and the country. 

This could be a Status of Forces Agreement or 

some other type of agreement.

Additionally, the Colorado Supreme Court 

has ruled that a service member who resides 

in Colorado only due to military orders is not 

a legal resident.18 A service member must take 

some affirmative step to assert domicile in 

Colorado, which means a minimum of a 91-

day physical presence and additional actions 

showing an intent to remain or return.19 These 

actions could be, for example, changing a state 

of residence in military records, registering 

to vote, purchasing property, or procuring a 

Colorado driver’s license. The same provisions 

are true for military spouses whose states of 

residence do not automatically change solely 

because they relocated with their spouses under 

military orders. 

Part 3: International Humanitarian Law,
by Michael McKenna

One key facet of difficult 

issues faced by service 

members is the appli-

cation of legal standards 

in international armed 

conflicts. International 

humanitarian law (IHL) 

is a set of rules that seek, 

for humanitarian reasons, to limit the effects of 

armed conflict. IHL protects people who are not, 

or who are no longer, participating in hostilities 

and restricts the means and methods of warfare. 

IHL encompasses the law of war (LOW) (also 

referred to as the law of armed conflict, or 

LOAC) as well as international law regulating the 

effects of war (e.g., refugees).20 The International 

Committee of the Red Cross (ICRC) has defined 

IHL to mean international rules, established 

by treaty or custom, that specifically intend to 

solve humanitarian problems arising directly 

from international and non-international armed 

conflicts. For humanitarian reasons, these rules 

protect people and property that are, or may 

be, affected by conflict by limiting the parties’ 

choices of the means and methods of warfare.21

The LOW is defined as the part of interna-

tional law that regulates the conduct of armed 

hostilities. It is US Department of Defense (DoD) 

policy that US LOW obligations are national 

obligations binding upon every soldier, sailor, 

airman, and marine.22 The fundamental purposes 

of LOW are both humanitarian and functional 

in nature. The humanitarian purposes include 

protecting non-combatants and combatants 

from unnecessary suffering, safeguarding 

those who fall into the hands of the enemy, 

and facilitating the restoration of peace. The 

functional purposes of LOW for the armed forces 

include ensuring good order and discipline, 

fighting in a disciplined manner consistent with 

national values, and maintaining domestic and 

international public support.23

IHL can be subdivided into two substantive 

areas: jus ad bellum and jus in bello. Jus ad 

bellum regulates the resort to armed force 

founded on just war principles such as justified 

self-defense. Jus in bello defines the rules ap-

plicable in the conduct of war with standards 

of proportionality and distinction between 

combatants and noncombatants such as ci-

vilians. Jus ad bellum therefore regulates the 

“why” of warfare, while jus in bello regulates 

the “how” of warfare.24

Governments and armies of the past relied 

more heavily on internal codes to ensure their 

soldiers remained disciplined. One example 

is the Lieber Code issued by President Lincoln 

in 1863 during the Civil War. Because most 

troops of that period were inexperienced con-

scripts, there was a need for a strong code of 

discipline and a code to regulate interactions 

with civilians. In addition, the governance of 

the newly occupied southern states proved 

problematic for commanders untrained in 

civil-military affairs. The Code addressed these 

concerns by (1) restricting participation in 

combat to those subject to the commander’s 

control and discipline, (2) defining permitted 

conduct in warfare, and (3) providing authority 

and guidance for the effective governance of 

newly captured territory. From the perspective 

of the executive branch, the Lieber Code had 

one significant additional benefit: because it 

was a military code based on the authority of 

international law, it restrained Congress from 

undesired interventions in military operations.25

As long as wars have existed, there have been 

efforts to contain the methods of warfare and 

mitigate the horrors involved in legally binding 

norms such as the Lieber Code. Today the main 

legal sources of IHL can be found in international 

treaty law, most prominently in the Four Geneva 

Conventions of 1949, their Additional Protocols, 

and international customary law (ICL). State 

actors are bound by their ratification of treaties 

and are under an international legal obligation to 

abide by them. According to the ICRC, customary 

international law is made up of rules that come 

from a general practice accepted as law. To 

accept a practice as customary, the practice 

must have widespread acceptance as a matter of 

law among nation-states. Examples of ICL as set 

Much like the US 
Constitution is 
based on natural 
law principles, 
IHL is broadly 
based on basic 
humanitarian 
principles. The 
principles are not 
law per se or a 
codification, but 
an understanding 
of these principles 
guides our 
analysis of law of 
war issues.
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forth by the ICRC include specific prohibitions 

regarding indiscriminate attacks, requirements 

of target verification, prohibitions on certain 

means and methods of warfare, prohibitions on 

deprivations of liberty, and fair trial guarantees.26 

A comprehensive set of examples is found in the 

2005 ICRC Database.27 While the United States 

recognizes many of these ICL principles, they 

are not all explicit US policy.

Much like the US Constitution is based on 

natural law principles, IHL is broadly based on 

basic humanitarian principles. The principles 

are not law per se or a codification, but an 

understanding of these principles guides our 

analysis of law of war issues.

Principle of Military Necessity
The principle of military necessity is set forth 

by reference in the Hague Convention, which 

forbids a belligerent from destroying or seizing 

enemy property “unless such destruction or 

seizure be imperatively demanded by the neces-

sities of war.” The principle of military necessity 

does not, however, authorize the intentional 

targeting of places or people protected under 

international law, such as prisoners of war 

(POWs). US policy emphasizes the principle as 

one that authorizes the use of force required to 

accomplish the mission but does not authorize 

acts prohibited under the LOW.28 US policy clear-

ly states that the doctrine of military necessity 

does not provide a defense to otherwise criminal 

or military charges.29 Famously, Nazi officials set 

forth military necessity as a defense to numerous 

horrific charges in the Nuremberg tribunals; that 

defense was ruled to be insufficient generally 

as a matter of law.30

The tragic experiences of World War II pro-

pelled demands that the Axis powers be tried 

under international law. After much internal 

debate, the Allies signed the London Agree-

ment on August 8, 1945, which established an 

International Military Tribunal in Nuremberg 

for the trial and punishment of war criminals of 

the European Axis. Seeking to avoid the failure 

of post-World War I war crimes prosecution 

failures, the Allies, in particular the United States, 

devoted substantial resources to Nuremberg. 

Chief Justice Jackson of the US Supreme Court 

served as the lead prosecutor. The Tribunal 

convicted 19 of the 22 major offenders.31 The 

entire Nuremberg records are on permanent file 

in the Netherlands at the International Court of 

Justice for future generations to contemplate.32

Nuremberg, for all its critics, has had a 

lasting legacy in IHL. The Nuremberg trials 

and the charter that authorized them were a 

turning point in the history of international 

law and marked a transition that “roughly 

corresponds to that in the evolution of local 

law when men ceased to punish local crime 

by ‘hue and cry’ and began to let reason and 

inquiry govern punishment.”33 The Nuremberg 

Charter identified three types of crimes: (1) 

crimes against peace, (2) war crimes, and (3) 

crimes against humanity. At the time of the 

Nuremberg trials, however, only the laws and 

customs of war were firmly established in 

international law; crimes against peace and 

crimes against humanity were novel concepts. 

Since 1945, IHL has codified the concept of war 

crimes and crimes against humanity, making 

individual criminal responsibility one of the 

most significant legacies of the Nuremberg 

trials and providing a legal precedent for the 

International War Crimes Tribunals for the 

former Yugoslavia and Rwanda.

Principle of Distinction
The foundations for findings of criminality in 

warfare, such as Nuremberg, rest on a set of 

basic principles that primarily protect noncom-

batants. Sometimes referred to as the principle 

of discrimination, the principle of distinction 

requires that combatants be distinguished from 

civilians and that military objectives be distin-

guished from protected persons and places. 

This principle requires that combatant parties 

direct their military operations against other 

combatants and military objectives. Additional 

Protocol I to the Geneva Conventions gives the 

following example. The principle of distinction 

might prohibit area bombing in certain populous 

areas, or bombardment, which treats as a single 

military objective a number of clearly separated 

and distinct military objectives in a city, town, 

or village. This provision, as a discussion point, 

would certainly call into question the practice of 

International 
Humanitarian Law

Law of War/ 
Law of Armed Conflict

Jus ad Bellum

Jus in Bello
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massive area bombing of cities by all combatants 

during World War II.34

Principle of Proportionality
According to the principle of proportionality, 

the anticipated loss of life and damage to 

property incidental to military attacks must not 

be excessive in relation to the anticipated con-

crete and direct military advantage. Incidental 

damage and casualties are therefore permissible 

in military operations. Incidental damage 

consists of unavoidable and intentional civilian 

deaths and property destruction incurred while 

attacking a proper military target. Incidental 

damage is not a violation of the LOW.35

An example of this principle was the August 

2022 drone strike that killed Ayman al-Zawa-

hiri in Kabul Afghanistan. According to DoD, 

Zawahiri was killed in an over-the-horizon 

operation in Kabul, where he was residing as a 

guest of the Taliban. The house was struck by two 

Hellfire missiles in a precision counterterrorism 

operation. Zawahiri was the target and the 

only casualty. “We are confident through our 

intelligence sources and methods—including 

multiple streams of intelligence—that we killed 

Zawahiri and no other individuals,” a senior 

administration official said.36 

Also highlighting the renewed importance 

of this principle to US policy, DoD released 

its Civilian Harm Mitigation and Response 

Action Plan on August 25, 2022, which details 

nearly a dozen objectives creating institutions 

and processes to reduce the likelihood of 

civilian casualties. In a memo accompanying 

the release of the action plan, Secretary of 

Defense Lloyd Austin III called its objectives 

“ambitious but necessary,” and press secretary 

Brig. Gen. Patrick S. Ryder told reporters that 

the plan will “enable DoD to move forward on 

this important initiative.” Austin ordered an 

action plan shortly after the New York Times 

reported that airstrikes caused hundreds of 

civilian casualties in the Middle East. Those 

reports followed the high-profile death of 10 

civilians in Kabul in August of 2021 caused by 

an erroneous airstrike during the US withdraw-

al.37 Among the action plan’s objectives is the 

establishment of a civilian protection center of 

excellence; the incorporation of guidance for 

addressing civilian environmental and civilian 

harm mitigation capabilities and processes 

throughout the joint targeting process; and the 

creation of a steering committee to oversee the 

action plan’s implementation.38

Principle of Unnecessary Suffering
This principle is sometimes referred to as 

humanity or superfluous injury. It requires 

military forces to avoid unnecessary suffer-

ing. The use of arms, projectiles, or material 

calculated to cause unnecessary suffering is 

prohibited. This principle applies to the legality 

of weapons and ammunitions themselves and to 

how such weapons and ammunition are used. 

Military personnel may not use arms that are 

designed to cause unnecessary suffering (e.g., 

projectiles filled with glass, hollow point or soft 

point small caliber ammunition, or lances with 

barbed heads) or use otherwise lawful weapons 

in a manner calculated to cause unnecessary 

suffering.39

Dissemination and Education of IHL: 
The American Red Cross, the ICRC, 
and Military Advisers
Respecting IHL and ensuring compliance with 

its tenets is at the core of the Geneva Conven-

tions and its Additional Protocols. Member 

states of the Geneva Conventions, including the 

United States, are mandated to disseminate the 

text of the Conventions in times of peace and war 

as widely as possible, in particular in military 

programs, and to adopt necessary legislation 

to effectively suppress violations of IHL. Also 

providing IHL dissemination, the American 

Red Cross (ARC) provides IHL dissemination 

and IHL education under the authority of the 

Geneva Conventions and as an auxiliary of the 

US government under the 1905 ARC Charter.40 

The Statutes of the International Red Cross and 

Red Crescent Movement require those entities to 

disseminate IHL education programs and help 

their respective governments to do so. The ARC 

received a grant from the US Institute of Peace in 

1988 for its IHL dissemination program, which 

enabled the development of IHL education 

materials for the general public. IHL training 

and internal grant programs starting in 1993 

enable this ongoing mission of the ARC.41

A critical part of the Red Cross IHL training 

program is the IHL Youth Action Campaign 

(YAC), which operates like youth 4-H and 

scouting programs. The program empowers 

young people ages 13 to 24 to learn about IHL. 

Young people volunteer to become advocates 

and provide education about IHL to themselves 

and the public by exploring topics with their 

communities through peer-to-peer education 

campaigns. Youth teams participate in IHL 

training using social media and in-person 

events to promote knowledge and awareness. 

The 2023 theme of the IHL YAC program is 

environmental protections during conflicts, such 

as the need to preserve natural and manmade 

resources. IHL YAC provides its participants 

with outstanding leadership, managerial, and 

organizational opportunities. The best teams are 

given an opportunity to attend the annual YAC 

of the Red Cross Summit in Washington, DC.42

Though many people think of it as one entity, 

the Red Cross movement actually includes three 

major organizations: the national Red Cross, 

the International Federation of Red Cross and 

Red Crescent Societies, and the ICRC. Founded 

on the humanitarian principles of the relief of 

suffering and neutrality, the movement’s mission 

statement is to “prevent and alleviate human 

suffering wherever it may be found to protect 

the life and health and to ensure respect for the 

human being, in particular in times of armed 

conflict and other emergencies, to work for 

the prevention of disease and the promotion 

of health and social welfare. . . .”43

The ICRC has a leadership role in the move-

ment, directing and coordinating the emergency 

relief efforts of the societies. It is the only organi-

zation authorized by the Geneva Conventions to 

visit POWs. The ICRC also provides emergency 

food, water, and medical help; searches for 

missing people; and promotes, monitors, and 

develops IHL. The ICRC is governed solely by 

an assembly of Swiss nationals.44

The US government is the ICRC’s largest 

single donor. In 2004, the United States funded 

20% of its 2004 budget of $650 million (for a total 

of $130 million).45 Founded in 1863, the ICRC is 

a private nongovernmental organization (NGO) 

of Swiss citizens that has played a seminal role 

in the development and implementation of the 
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LOW relating to the protection of war victims. 

During World War II, the ICRC supplemented the 

efforts of the protecting powers and undertook 

prodigious efforts on behalf of displaced persons 

and POWs. These efforts included establishing a 

Central Prisoner of War Agency with 40 million 

index cards, conducting 11,000 visits to POW 

camps, and distributing 450,000 tons of relief 

items.46 The ICRC’s role as an impartial humani-

tarian NGO is formally recognized by the Geneva 

Conventions. The role of ICRC with the consent 

of the combatant parties has been to step into 

the breach, conducting inspections of detainees 

and POWs (e.g., in Desert Storm, in operations 

in Iraq, in Afghanistan, and worldwide). When 

armed conflict is non-international or internal 

in nature, Common Article 3 of the Geneva 

Conventions recognizes the prerogative of the 

ICRC and other impartial humanitarian organi-

zations to provide services such as inspections 

of facilities, the restoration of families, refugee 

services, and logistical assistance.47

The ICRC’s activities are based on the Geneva 

Conventions and the Statutes of the International 

Red Cross and Red Crescent Movement. Its 

mandate is to protect and assist victims of armed 

conflicts and internal disturbances. First, the 

ICRC protects and assists the victims in the field: 

it protects the civilian population; visits POWs 

and other detained persons; provides food, 

medical, and other assistance; reestablishes 

the link between separated family members 

through Red Cross Messages; tries to find people 

who went missing during the conflict; and 

reunites family members. Second, the ICRC is 

mandated by the international community to act 

as promoter and guardian of IHL. Its delegates 

in the field, which number about 1,000, monitor 

respect of IHL and, in the case of violations, 

intervene with the party concerned.48

The ICRC seeks to establish a constructive 

dialogue with governmental authorities as 

well as with armed opposition groups, all of 

which are bound by humanitarian law. The 

ICRC strives to preserve trust with all parties 

involved by maintaining confidentiality and 

discretion during discussions. The principle of 

confidentiality is thus not an end in itself, but 

rather a working methodology throughout its 

mission activities. The principle has its limits: 

when severe violations of humanitarian law 

continue even after the ICRC has intervened, 

it reserves the right to publicly denounce such 

violations.49

The ICRC, a major player in academic IHL, 

has led several recent efforts to clarify and 

develop IHL. It is commonly referred to as 

the “guardian of international humanitarian 

law.” Reflecting its mandate “to work for the 

understanding and dissemination of knowledge 

of international humanitarian law applicable in 

armed conflicts and to prepare any development 

thereof,” the ICRC has recently published numer-

ous treatises. In 1995, the ICRC commissioned 

its Legal Division to conduct a large-scale 

comprehensive study to codify “customary 

rules of IHL applicable in international and 

non-international armed conflicts.” Carried 

out over a span of 10 years in consultation with 

over 150 legal experts, the resulting Customary 

International Humanitarian Law study includes 

over 3,000 pages in three volumes of work 

seminal in the field, much like familiar “black 

letter law” in the United States.50

IHL Dissemination in the Military
In addition to general requirements, Additional 

Protocol I to the Geneva Conventions also 

requires states to ensure that legal advisers are 

available when necessary to advise military 

commanders at the appropriate level on the 

application of the Geneva Conventions and their 

Protocols and on the appropriate instruction 

to give to the armed forces. Moreover, military 

commanders are to ensure that armed forces 

under their command are aware of their IHL 

obligations. Commanders are to prevent their 

subordinates from committing IHL violations 

and to institute necessary disciplinary or penal 

actions, whichever is appropriate, against any 

violator. Through dissemination, training, 

presence of legal advisers, and underscoring 

responsibility on commanders, the Geneva 

Conventions and their Protocols have thus 

placed understanding of the law at the center 

of IHL. In so doing, the Geneva Conventions 

drafters aimed to generate the reflex among 

properly trained combatants to integrate IHL as 

part of their strategy and modalities of warfare. 

Before launching an attack or as they do so, 

choosing means and methods compliant with 

the LOW should be an integral part of the 

thinking and action.51

Since the Gulf War in 1991, the presence 

of legal advisers embedded in front units and 

involved in operational decisions has become 

routine in the US, British, NATO, and Israeli 

armed forces. In the US armed forces, uniformed 

JAG officers and the JAG Corps fulfill this role.52 

JAG officers have served as legal advisers on LOW 

issues down to the brigade level in US forces 

operations in Iraq and Afghanistan.53 Legal 

operational advice is the most important internal 

monitoring device available to the government 

and the army’s high command in controlling 

the behavior of the armed forces. Operational 

legal advisers are required not only to approve 

activities but also to inculcate the relevant legal 

norms and incorporate international law into 

military practice. Observing the emergence of 

legal operational advice in the Israel Defense 

Forces, one author concluded that “[t]he pres-

ence of operational legal advisers has enabled 

the military to ‘internalize’ IHL, with all that the 

term implies with respect to the assimilation 

of that body of law into the modus operandi of 

the armed forces themselves.” Thanks to them, 

“IHL has been transformed from an ‘external’ 

constraint on military action to an intrinsic 

facet of the military’s own operational code.”54 

Helmuth von Moltke, chief of staff of the 

Prussian Army, emphasized that legal restraints, 

as well as “religious and moral education,” are 

the key to ensuring that “the gradual progress 

in morality [is] reflected in the waging of war.”55 

That gradual progress is the underlying lynchpin 

of the IHL system. 

Conclusion
This three-part article discussed the role of 

judge advocates, looked at some of the unique 

legal needs of active duty service members and 

veterans with regard to family law, and provided 

an overview of international humanitarian law. 

Given the breadth of issues that can arise for 

our service members and veterans, Colorado 

attorneys practicing in all areas have something 

to offer this community. Whether you’re a 

current or former military member, a family 

member, or have an interest in the military 
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I 
first attended the Colorado state judicial 

conference in the fall of 2006. I was a 

brand-new district court judge, very much 

in the “drinking out of the firehose” stage 

of my career. That first conference was a won-

derful, somewhat intimidating, and energizing 

experience. I learned a lot.    

Designed to provide judicial officers with 

focused, intensive judicial education over the 

course of two days of classes, conference brings 

us together in ways that transcend that important 

purpose: it gives us a way to come together in 

one place and connect. As I write this, 16 years 

later, having just come back from conference, 

I’m grateful for the opportunity to attend such 

high-quality continuing judicial education, to 

hear insightful and inspiring speakers, and—after 

two years of being apart—to connect in person 

with our community of judicial officers from 

across the state.

I was delighted to catch up with old friends 

and colleagues and to see—some in person for 

the first time ever—the judges I’ve interviewed 

for this series over the past year.  It was also 

a real pleasure to get to meet so many of our 

new judges. Their energy, enthusiasm, and 

commitment to this important and difficult work 

was palpable. I look forward to having the op-

portunity to introduce you to some of them over 

the coming months, including the three judges 

featured this month, Judge Sueanna Johnson, 

Judge Robert James, and Judge Margaret Vellar.

Sueanna Johnson 
Judge Sueanna Johnson 

was appointed to the 

Colorado Court of Ap-

peals in December 2019. 

Before her appointment, 

she was employed with 

the Colorado Attorney 

General’s Office, first 

as an assistant attorney general and then 

as a senior assistant attorney general. She 

is active within the Colorado Asian Pacific 

American Bar Association and is a member 

of the Thompson G. Marsh Inn of Court. As a 

person with albinism and a visual impairment, 

she is a member of the National Organization 

of Albinism and Hypopigmentation. For that 

organization, she speaks to parents who have 

children with albinism and was a featured adult 

in the book Raising a Child with Albinism: A 

Guide to the School Years.

Judge Johnson was born in Seoul, South 

Korea, and was adopted when she was 3 years 

old. She is a graduate of Colorado College and 

the University of Colorado Law School, where 

she received her JD in 2003. She is married with 

two school-aged children.

Best thing about the job: 
Working with extremely bright, intellectually 

curious, and amazingly hardworking people.

Most challenging thing about the job:
The workload—it’s intense. No matter how 

much work people warned me there would 

be, there’s more.

Advice to a lawyer who wants to become a 
judge:
It’s important not only to talk to other judges to 

see what the job is really like, but also to find out 

about their path to the judgeship. People will 

be surprised to learn that many judges didn’t 

follow the traditional “law review in law school, 

clerking for a district court or appellate judge, 

and practicing corporate law in a firm” route.

If you had a walk-up song, what would it be?  
“Dancing Queen” by ABBA.

Favorite author: 
Milan Kundera, but a close second is Phillip Roth.

Travel destinations on your bucket list:
Before the pandemic, I was able to visit Chats-

worth, the manor house that was supposedly 

Jane Austen’s inspiration for Fitzwilliam Darcy’s 

estate in Pride and Prejudice.  

People would be surprised if they knew this 
about you:  
I like bad action-adventure movies, especially 

James Bond or anything with the CIA or foreign 

spies.

Robert James
Judge Robert James was 

appointed to the District 

Court for the Thirteenth 

Judicial District effective 

October 1, 2021. Before 

his appointment, he 

ser ved as  a  deputy 

district attorney in the 

Thirteenth Judicial District and in the Nineteenth 

Judicial District. He also worked in private 

practice and served as a municipal court judge 

in Log Lane Village and in Stratton, Colorado. 

Seven Questions
BY  M A R I A  E .  BE R K E N KO T T E R
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Best thing about the job:
The variety of people and challenges that I 

encounter every day. No two days are the same.

Most challenging thing about the job:
Balancing life and work. Doing this job is like 

drinking from a fire hose while walking backward 

on a treadmill that randomly changes speeds 

but never stops. There is no end to what needs 

to be done, and it would be very easy to take 

work with me wherever I go. I have gradually 

become okay with knowing that I won’t finish 

everything today and that my inbox likely 

will never be empty. That has allowed me to 

actually relax at home, recharge for the next 

week at work, and enjoy my family, animals, 

and hobbies.

Walk-up Song: 
“Unforgettable” by Godsmack.

Book that changed my life:
Fate is the Hunter by Ernest K. Gann. My dad 

gave me his copy of this book shortly before he 

died. The message in the book, and the intent of 

the gift, was to emphasize that you never know 

when it will be your time. My father always lived 

that way and, thanks to him, I try to live that way 

as well. Fate is the Hunter has many examples 

of how lives are lived and lost based on almost 

trivial decisions. Turning this direction instead 

of that one. Turning down a trip on a plane at 

the last minute. You just never know when a 

decision like that will be the last one you get 

to make. I am fortunate that my dad and I left 

nothing unsaid. We had no loose ends when 

he passed away, and the biggest reason for that 

was the realization that fate can intervene at 

any time, which meant we didn’t leave things 

until later if we could do them now.

What do you do for health/wellness?
I play ice hockey in an over-35 league, ski with 

my daughter Jessica, and relax by listening to 

music, reading books, and writing haikus for 

my wife. 

The most beautiful place I’ve ever been: 
I grew up in the most beautiful place I’ve ever 

been—Estes Park. I lived there for 25 years 

with my parents and six siblings, with Rocky 

Mountain National Park as my backyard, Longs 

Peak towering out my front window, and daily 

views of deer and elk everywhere I went.

What helps you destress/maintain perspec-
tive/stay sane:
These are all related. My wife Apryl keeps me 

grounded. My daughters Jessica and Sage 

give me perspective—what’s important in 

life is so apparent when I talk with them. My 

granddaughter Lilly helps me stay young. And 

my home in the country, with our dogs, cats, 

ducks, goats, chickens, and cows, keeps me 

sane. There’s no better way to realize what is and 

isn’t important than getting up in the middle 

of winter and making sure these animals have 

enough food and open water and shelter to 

survive another sub-zero night.

Margaret Vellar
Judge Margaret Vellar 

was appointed to the 

Pueblo County Court 

bench in May 2021. Be-

fore becoming a judge, 

she was a prosecutor for 

the Tenth Judicial Dis-

trict Attorney’s Office in 

Pueblo and a prosecutor at the Fourth Judicial 

District Attorney’s Office. While a prosecutor, 

she earned the Sean May Sustained Excellence 

Award.

Judge Vellar grew up (mainly) in Arizona and 

the Denver metro area and is from a family of 

four children. She is a graduate of the University 

of Colorado Law School, where she received her 

JD in 1989. She lives in Pueblo with her husband 

and four very cute but disobedient dogs.  

Thing or things you’d like to see attorneys 
do more often:
Be prepared and on time and pick their battles 

instead of picking every battle no matter how 

inconsequential the outcome will be. Also, 

when I say “prepared,” that means they know 

how to proceed in the hearing, whether that’s 

properly introducing a piece of evidence, spot-

ting and arguing the correct issues, or having 

all applicable paperwork completed.

Advice to young lawyers you wish someone 
had told you:
Listening is your greatest skill as a lawyer. Do 

it at all times.

What values do you strive to embody as a 
judge?
Empathy, equity, and patience.

If you could play a professional sport, what 
would it be and why?
Hockey, because it takes skill, patience, grit, 

and strength.

Favorite TV show as a child: 
The Partridge Family. I loved David Cassidy. 

Greatest inspiration or influence and why:  
My dad. He grew up on a farm in Montana 

and was a first-generation US citizen. He was 

the first person in his family to go to college 

and receive a degree. He always taught us, by 

words and example, that hard work pays off, 

that you don’t complain, that you do what is 

asked of you, and that you do it to the best of 

your ability. He had many health problems in 

his life that he fought through, including a stroke  

in his 50s that required him to relearn to walk, 

write, and speak.  Toward the end of his life, he 

was in an assisted living facility and confined 

to a wheelchair.  He never lost his sense of 

humor and still did what he had to do without 

complaint even though it was very difficult 

for him. He passed away shortly before I was 

appointed to the bench, which was something 

he always wanted to see. 

If I wasn’t a judge, I would be . . .
A farmer. Really. I have a ginormous garden in 

my backyard that I start from seed every year. It 

produces an incredible number of vegetables. 

Not only do I get fresh produce in the summer, 

but I can and freeze the vegetables and products 

made from the vegetables, so I get home-grown 

food all year long.  

The Honorable Maria E. Berkenkotter is an 
associate justice of the Colorado Supreme Court. 
She conceived this Seven Question series to 
acquaint practitioners with some of the newest 
members of the bench.
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“S
oon after the deputy sheriff 

banged furiously on my door 

and my wife and I fled with only 

the clothes on our backs, I found 

myself sitting in a friend’s house staring at the 

beeping home alarm app on my smart phone. 

Smoke detectors were going off room by room 

by room. Then, unexpectedly, a door alarm 

went off, and I realized the fire department 

had broken in and was saving my house. Then 

another door alarm went off—reinforcements! 

Then every alarm went off and I knew that every 

door and window frame was deforming from the 

heat and my home was being incinerated. Later, 

my demolition contractor said temperatures had 

to have reached 6,000 degrees to have twisted 

our steel I-beams like spaghetti.”

—Unincorporated Boulder County Resident, 

Bari-Donn Knolls Subdivision

This is the ninth article series by The InQuir-

ing Lawyer addressing a topic that Colorado 

lawyers may discuss privately but rarely talk 

about publicly. The topics in this column are 

explored through dialogues with lawyers, judges, 

law professors, law students, and law school 

deans, as well as entrepreneurs, journalists, 

business leaders, politicians, economists, sociol-

ogists, mental health professionals, academics, 

children, gadflies, and know-it-alls (myself 

included). If you have an idea for a future 

column, I hope you will share it with me via 

email at rms.sandgrund@gmail.com.

Introduction 
This installment of The InQuiring Lawyer asks: 

In an era of rapidly increasing wildfire risk, 

how can we prepare ourselves for a natural 

disaster that destroys neighborhoods, displaces 

What Do You Do 
When Disaster Knocks?

Lessons from the Marshall Fire

BY  R ON A L D  M .  S A N D GRU N D

families, and tests long-held assumptions about 

our resilience and rebuilding? To answer this 

question, I spoke with several attorneys who lost 

their homes to the wildfire that swept through 

Boulder County on December 30, 2021. The 

Marshall Fire destroyed nearly 1,000 homes 

and killed two people. It was not the biggest 

Colorado wildfire, but it destroyed the greatest 

number of homes to date—including mine.

Following the fire, I helped several neighbors 

navigate their fire insurance claims, drawing 

on my 40 years’ experience assisting both 

policyholders and insurers with insurance 

law matters. All the neighbors I spoke to had 

some difficulties with their claims. One neigh-

bor whose home survived the fire but was 

smoke-damaged said, “I wish it had burned 

down.” (Their stories motivated me to write a 

Colorado Lawyer article on how to establish a 

personal property fire claim.1) I also spoke to 

many, many friends about the adequacy of their 

insurance coverage going forward. Every friend 

I spoke to was underinsured. Each remained 

underinsured after we spoke until—a few weeks 

later—a second wildfire broke out in Boulder. 

Then they scrambled to increase their coverage. 

I came to learn that there are insidious 

and counterintuitive economic forces at work 

incentivizing insurers to underinsure homes 

and to under-educate their insureds about this 

problem. In short, most people buy insurance 

based on cost, not coverage. While lawyers 

should arguably be better suited than most 

to navigate the complexities of homeowners 

insurance, the attorneys I spoke with made 

many of the same assumptions and faced 

many of the same hurdles as everyone else in 

managing their insurance claims.

Participants
Josh Marks is an attorney with 
Berg Hill Greenleaf Ruscitti, 

LLP focusing on public entity, 

employment, land use, and 

zoning law.

Chris Robbins is an attorney 

with Cozen O’Connor focusing 

on insurance subrogation, 

construction defect, and 

product liability.

A neighbor’s home the morning 
after the Marshall Fire. 
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Tawnya Somauroo is an 

attorney with Brake Hughes 

Bellerman focusing on patent 

law.

Carolyn Steffl is a shareholder 

with Dietze and Davis, P.C. 
focusing on special district, 

local government, water, and 

real property law. 

The Gathering Storm 
The InQuiring Lawyer: I never gave 

much serious thought to our house 

burning down. A small house fire 

perhaps, quickly contained, and then 

dealing with a burned room and some smoke 

damage, was as far as my imagination took me. 

My next-door neighbors, on the other hand, 

expressed concern whenever the county con-

ducted controlled burns, given that both our 

homes abutted open space. They also asked us 

to keep our tall grasses cut back due to the fire 

danger they presented. I did so to be neighbor-

ly, and continued to do so for 20 years, but I 

thought their concerns were overstated. The 

only real fire preparations I made—prompted 

by my representing several homeowners who 

had lost their homes in fires—was to seek out 

annually broader fire insurance coverage and 

to take digital photos of our personal property 

every few years. Still, the risk of a serious fire 

seemed remote, and I had to talk myself into 

not feeling like a sucker for spending 50% more 

on our insurance premiums than our friends 

were at the time.

InQ: Josh, had you envisioned a scenario 

like December 30?

Josh Marks: I had given some thought 

ahead of time to a fire like this, but 

I had greatly discounted the possi-

bility. All the nearby fires had oc-

curred in forested open space, seven or eight 

miles away. Frankly, I didn’t really seriously 

consider a large-scale fire threat until Decem-

ber 30. 

InQ: Had you considered the possibility of 

ever having to evacuate your home?

Josh: We knew people who had evacuated 

from nearby fires. We got a glimpse of that 

in 2020. We were in the process of building a 

mountain vacation home when the Troublesome 

Fire in Grand County occurred, and we kept 

track of the evacuation orders to gauge how 

close it was to the structure. In those moments 

I had thought to myself, What would I do? But 

then I was on to 20 different things. As to the 

Louisville house, we kept no inventory of our 

possessions. At one point some years back, I 

went through our home with a video camera, 

but I didn’t save the recording. I have no idea 

where it is. Now I wish I had kept that recording 

in a safe place and made a more recent one. 

One of the least favorite things I’m doing now 

is trying to reconstruct all the things that were 

in the house. 

InQ: One former client I met with before 

the Marshall Fire told me about sifting through 

his home’s ashes, trying to remember what he 

had based on the few fragments that he found. 

That image, his sadness, prompted me to create 

a digital photo inventory of nearly everything 

in our house in 2016, which documented most 

everything we had, and an electronic inventory 

of much of our jewelry and artwork. Despite 

my efforts, it took my wife and me dozens and 

dozens of hours to create a post-fire personal 

property inventory with current pricing. Not 

one of the many neighbors I spoke to kept any 

sort of similar pre-fire inventory.

Straight-Line Winds and a Fiery Vortex 
InQ: Tawnya, how did this disaster play out for 

you on the day of?

Tawnya Somauroo: The morning of 

the fire I was working on an appeal 

from home while also keeping an 

eye on the worst windstorm I had 

seen in 20 years of living on the Front Range. 

When our nanny came for our twin toddlers at 

12:30 p.m., I saw an ominous black plume of 

smoke miles away to the southwest. The sky 

was still blue overhead. I looked for news but 

found no information that our neighborhood 

was in any danger. Still, concerned that the fire 

might change direction and hop US 36, I spent 

the next 50 minutes making a packing list, 

texting my neighbors to warn of the danger, 

and carefully staging some belongings in our 

garage in case we needed to evacuate.

InQ: When it became clear the fire was an 

imminent threat, what did you do?

Tawnya: At first I moved calmly, but by 

1:00 that afternoon, smoke and debris were 

pelting us horizontally in 100-plus mile-per-

hour gusts from a neighborhood upwind of 

us that was already on fire. I was in a panic. By 

1:20 I had loaded our car. Around this time, a 

neighbor—also a lawyer—drove home from 

her office honking her horn to warn that flames 

were on our block and everyone needed to 

leave. Together we ran to help some elderly 

neighbors evacuate. Meanwhile, a garbage 

truck was emptying bins in our street as we 

drove away. It was surreal.

InQ: Josh—what was the day of the fire 

like for you?

Josh: Well, I was sitting here at my office 

desk exactly as I am today talking to you. My 

wife, Julie, was home due to her school’s winter 

break. She called me and said, “It’s smoky.” I 

jumped on the Boulder County Emergency 

website, which reported a small fire near High-

way 93. I called my wife back and told her it’s 

just a small fire and that she’s probably just 

in the plume. Two more phone calls follow. I 

continue to minimize the situation, but my wife 

is increasingly concerned, and she says she’s 

going to start packing up. Then the Louisville 

evacuation order comes down. After that, we are 

in constant contact, and I tell her I’m heading 

to the house and we’ll decide what to grab and 

then head out together. It takes me forever—the 

roads are crazily packed with traffic, sometimes 

at a standstill, and it takes me 45 minutes 

to get to Dillon Road—usually a 15-minute 

drive—and then I’m turned away 40 yards 

from the entrance to our subdivision. Initially, 

all I can see is smoke, but then I can see small 

fires and burnt vegetation. It felt weird—and 

it’s hard to describe—everyone was fleeing at 

once, like a scene from an apocalyptic movie. 

I told Julie we needed to meet somewhere. She 

had grabbed some items, our passports, and, 

of course, the dog.

InQ: What happened next?

Josh: Julie and I met up and we decided 

we would just drive up to our now-completed 

mountain house. There was nothing we could 

do here, and we didn’t want to evacuate to 
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some strange holding center. I thought we 

were in good shape: the winds seemed to be 

dying down and changing direction. And as 

we are driving away, we saw lots of emergency 

personnel heading in and I thought, That’s a 

good sign—reinforcements. I’m seeing all the 

positives, that things are going to work out. A 

few hours later, neighbors are sending us videos 

of our neighborhood and our house in flames, 

with text messages expressing sorrow for what 

has happened to our house. So we were fairly 

certain then that our home was gone. It was clear 

the fire was jumping from house to house—the 

homes were close together on quarter-acre lots.

InQ: I know that optimism-turned-pes-

simism feeling. At one point after we fled, I 

drove back into my neighborhood. There were 

a lot of spot fires, but no homes were aflame. I 

saw a number of fire trucks parked in front of 

a neighbor’s property and I assumed this was 

a safe place to be. But the firefighters were just 

standing outside their vehicles, looking pretty 

forlorn. Eighty to 100 mile-per-hour winds 

had neutered their fire-fighting efforts, and 

they just watched homes burn and the flames 

march across the nearby prairie setting more 

homes afire.

InQ: Carolyn, how much warning did you 

get before you had to evacuate?

Carolyn Steffl: Fortunately, we were 

out of town at the time of the fire, so 

we don’t have those horrific stories 

that others have. My 15-year-old first 

heard about the fire through social media, and 

then a text came from a friend in France. Then 

we heard the Costco was on fire, and I thought, 

Oh my gosh, that’s pretty close to our house—

although on the other side of the highway. Then 

while our family was ice skating, we heard the 

fire was near the Coal Creek Golf Course, which 

is right by our house, and we became very, very 

nervous. By the time we got back from skating, 

we heard that our neighborhood was up in 

flames. We turned on the news and we could 

see a wall of flames behind the reporter and 

saw that it was our neighborhood, and we 

thought it was likely our home was gone. It was 

very traumatic.

InQ: That first evening must have been 

hard—so many questions.

Carolyn: We were devastated and in shock. 

We couldn’t sleep, so we camped out in our 

VRBO living room rewatching Ted Lasso until 

we all fell asleep on the couch. By then three 

different people had told us that homes located 

a couple houses from us were gone. We held out 

a tiny hope that our home had survived, as fires 

can be patchy. But the next morning a police 

officer drove past our address and confirmed 

that our house was gone.

InQ: Chris, what do you remember about 

December 30, 2021?

Chris Robbins: I was in my downtown 

Denver office when my wife and 

daughter contacted me about the 

smoke and wind. I checked online 

and advised them that it was unlikely any fire 

would cross US 36. I was wrong. I told them 

which way to go as part of the evacuation. Soon 

after, I got a text from our daughter that there 

was a fire department alert that our home was 

a “structure on fire.” Our home wasn’t destroyed 

until hours later. I stayed at the office trying to 

work because there was not much else I could 

do.

Seeking Refuge 
InQ: Carolyn, did you return to Colorado right 

away to pick up the pieces, so to speak?

Carolyn: Actually, we delayed our return 

by a day to work on logistics—we called all 

sorts of landlords and were able to secure a 

rental house by phone on New Year’s Day. We 

did our walk-through on Zoom. We came back 

on January 2 and stayed with friends until the 

Broomfield rental house was available—we slept 

in sleeping bags when we first moved into the 

rental. The day after we returned to Colorado, 

we got into our neighborhood—homes were 

still smoldering. It was a pretty incredible scene. 
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Our house was completely gone. We found two 

pieces of our wedding china—a teacup and 

sugar bowl—in a window well, and a frame 

of a Christmas angel in the front yard. We had 

so much volume of so much stuff, and yet it 

all disappeared. We had built a new deck and 

pergola that fall and had gotten a text a couple 

days before the fire that it was ready for the final 

walk-through. It’s all completely gone—you 

can’t even tell they were ever there.

InQ: Yeah, just about every bit of our home 

was completely destroyed as well. All I could 

make out were the skeletal remains of the metal 

frames of some furniture and appliances—and 

even then I wasn’t sure what I was looking 

at because they were so badly twisted and 

blackened.  The only things left intact—pristine 

actually—were two CorningWare cooking 

vessels. I think we’ll build our next home out 

of CorningWare. Our demolition contractor 

lent us a metal detector—it found nothing. Any 

gold or silver jewelry melted and ran away. The 

contractor said the temperatures had to reach 

between 5,000 and 6,000 degrees to have bent 

our I-beams into spaghetti.

InQ: Josh, what do you recall after you 

evacuated?

Josh: The next 24 hours are a blur. We were 

getting inundated with messages from near and 

far. A good friend of ours, a firm colleague, called 

and offered to let us crash in his largely unused 

Boulder condo, and I immediately explored a 

long-term stay. I felt that we should jump on this 

given the number of people likely displaced by 

the fire and the tight real estate market around 

here. We’d never seen the place, but we grabbed 

it. My wife wasn’t thrilled to be moving into a 

bachelor’s man cave—but we laughed about 

it. And we’re still there today.

InQ: Did you clear the rental cost or accom-

modations with your insurer?

Josh: No. It just seemed like we couldn’t 

pass on it—it was fully furnished.

Assessing the Loss and Next Steps 
InQ: Carolyn, besides surveying the wreckage 

of your home, what else stands out from those 

first few days?

Carolyn: The support from our family and 

friends. Our friends took us in like family. My 

siblings immediately set up a Slack channel that 

became a community lifeline, and they sent our 

kids school supplies and a giant teddy bear. 

My law school class collected donations and 

purchased treasured items to help the rental 

house feel more like home. It’s been tough on 

our kids commuting from Broomfield. Three 

of my son’s best friends lost their homes. The 

neighborhood was really tight-knit. My daughter 

had headaches nearly every day for months 

after the fire. She found it really hard to adjust. 

The schools have been amazing—reaching out 

to us shortly after the fire, offering counseling, 

arranging for transportation to and from the 

school using federal emergency funds. Now 

things are brighter. By the end of the school 

year, my 12-year-old son was doing track, in a 

musical and the band, and doing his Dungeons 

and Dragons. My 15-year-old went to prom 

and was in choir and student council. They 

found joy even though we still live with the 

fire’s aftermath.

InQ: House gone. Kids scared and sad. How 

did you manage your work responsibilities? 

TIPS FOR MAXIMIZING YOUR 
HOMEOWNERS INSURANCE COVERAGE

1 If you know any local contractors, ask them what the current per square 
foot rebuild costs are and try to insure your finished living space to at 
least that amount. Many insurers will refuse to raise your limits, even 

though you’re happy to pay the extra premium for the coverage. If your insur-
er refuses, check out other insurers. Then, review local construction costs and 
reevaluate your insurance needs every couple of years. 

2 Almost every insurance policy expressly disclaims that the insur-
er’s recommended coverage is adequate and says it’s the insureds’ 
responsibility to determine their own insurance needs. Moreover, 

every policy says “replacement cost” protection is provided. It is, but 
not in the way most insureds imagine—the insurer simply pays the pol-
icy limit, sometimes with a 20–25% kicker, but with no guarantee it will 
be enough to actually replace/rebuild the home. Of the 1,000 homes lost 
in the Marshall Fire, less than 10% carried actual unconditional full replace-
ment cost coverage. True replacement cost coverage is rarely even offered 
to most homeowners—it’s too risky for the insurers (and pretty expensive for 
the homeowners).    

3 Obtain law/ordinance coverage to cover updated building code re-
quirements since the date your home was built. You should have de-
bris removal and landscaping coverage, often stated as a percentage 

of your Coverage A (Dwelling) limits. However, many policies deduct these 
payments from your limits payout, which degrades your rebuilding coverage. 
Your Coverage B (Contents/Personal Property) usually only pays ACV (actual 
cash value)—the depreciated value of your personal property—and most in-
surers value ACV on the low side. You don’t get the actual replacement cost 
until and unless you actually buy and replace the destroyed property.  

4 You may need to prove up front that you possessed and owned the 
claimed destroyed personal property, so take digital photos and vid-
eos, narrate the videos to describe the make/model/brand of what you 

have and/or the stores where you bought the items, and if feasible, create a 
detailed electronic inventory and store it in the cloud. (Remember, you’re like-
ly entitled to reimbursement of the sales tax you will need to pay to replace 
items, as well as delivery and installation charges for appliances, electronics, 
etc.).
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Carolyn: My law firm and my clients have 

been great, very flexible—two of us partners lost 

our homes. Luckily, I’m a transactional attorney, 

which allowed some additional flexibility for 

nonpriority matters. I just took it day by day, 

working on top priorities, sandwiched between 

insurance meetings and Zoom calls with the 

HOA, the city and county, and neighbors.

InQ: Josh—anything stand out from those 

first few days after the fire?

Josh: My grown boys—they were 25 and 29 

at the time—were deeply affected by the loss of 

their childhood home, and I underestimated 

that severely. They came to the lot in the day 

after the fire while things were still smoldering. 

They both had some stuff in the house—sports 

championship memorabilia, old Lego sets—they 

were pretty emotionally jarred. Nothing inside 

the house survived. We found few things outside.

InQ: Yeah, I rescued from our garden a stone 

Buddha, a metal bucking bronco sculpture, and 

a small replica Japanese granite house that we’d 

put a candle in so it looked like a fireplace was 

burning inside. The rest of our tri-level house and 

its contents was reduced to a one-to-two-foot 

pile of ash that had settled on our basement’s 

concrete slab-on-grade floor.

The Insurance Claim
InQ: It’s become clear to me that the best way to 

manage an insurance claim after a disaster is to 

make sure you have adequate insurance in place 

before the disaster. Your thoughts on insurance?

Tawnya: Three months before the fire, we 

paid $200 to increase our home insurance limits 

by 20%, so we’re just barely properly insured. 

Given the current spiraling rebuilding costs, 

I recommend carrying at least $500 a square 

foot dwelling coverage. You also want to carry 

at least 24 months additional living expense 

(ALE)—the first Marshall Fire victims won’t be 

moving into their new homes until at least 18 

months post-disaster. You also need adequate 

ordinance and law coverage, which pays for 

upgrades you must make to rebuild your house 

to satisfy the current building codes.

InQ: Carolyn, how is your insurance claim 

coming along?

Carolyn: I think we have one of the best 

insurance situations around because we have 

a rebuild clause and the insurance company 

will rebuild to current code. We may still have 

long discussions about what is the equivalent 

build—we’ll see. We do, however, have to itemize 

all our destroyed personal property, which has 

been very hard and upsetting. We got 60% of 

our personal property policy limit, no questions 

asked, but for the balance we have to itemize 

every single thing. You have to remember 

everything you had, the brand, where you 

bought it. We had no photos or inventories or 

walk-through—maybe a few random snapshots 

here or there. Because we were out of town, we 

weren’t able to grab any mementos or take any 

last-minute photos. After we itemized the list, 

the insurance company valued and depreciated 

it. We’re going back to the insurer line by line 

on items that were way undervalued. Then, 

we’ll be paid the depreciated value, and we can 

recover the depreciation by submitting receipts 

for items we actually replace.

InQ: A long and painful process indeed.

Carolyn: The insurer did the same with 

the house. We got a check for the home’s de-

preciated value, but to get more we have to 

actually rebuild or purchase a similar house. 

We’re planning to rebuild—at least we’re 98% 

likely to rebuild. The insurer will rebuild up to 

current code—in Louisville, that’s been a big 

discussion, whether all the rebuilding must be 

up to the correct code because a lot of people 

don’t have coverage for that extra expense to 

pay for the new energy efficiency requirements 

and so on. The city is working with residents to 

allow an opt-out for financial hardship, and the 

state and Xcel are providing rebates to help 

build to the current code.

InQ: Chris, what are your thoughts in the 

fire’s wake?

Chris: Nothing prepares you for the scope 

and magnitude of the loss and dislocation. I wish 

I had told my wife and daughter to video the 

home and its contents just before evacuating. 

It would have made remembering our personal 

property and home finishes easier to recall and 

discuss with our insurer. I would tell others to 

think about what they should do if ever ordered 

to evacuate: where to go, what needs to be 

taken, contact information, what’s important 

and meaningful to take with you and what’s not.

InQ: Josh, your perspective on the insurance 

situation?

Josh: I didn’t look at my insurance policies 

very closely before the fire. But fortunately we 

had redone large parts of our production-built 

home as it aged out, so our policy luckily re-

flected that we were in a custom-finish range. 

We didn’t add any fire mitigation features. 

We never got a full replacement cost policy. I 

think that we’ll be okay—but we’re still in the 

process of figuring it out, getting pricing on a 

rebuild house. Our firm is handling a number 

of insurance inquiries pro bono. We’re seeing 

some institutional practices that seem designed 

to thwart folks from accessing their full benefits. 

And a lot of people are underinsured. 

InQ: Some legal research I’ve done for an 

article suggests that there are several perverse 

incentives built into homeowners insurance 

so as to leave a large percentage of people 

significantly underinsured. Another factor is 

that many people buy insurance solely on the 

basis of the premium, not the coverage.

Relocate or Rebuild?
InQ: Josh, will you rebuild?

Josh: We made contact very quickly with the 

disaster adjusters who came parachuting in. That 

first weekend back I’m thinking, what do we need 

to do, besides the insurance piece? I thought it 

would make sense to try to get production builders 

back in our neighborhood and begin widespread 

reconstruction for everyone who lost a home. I 

reached out to a bunch of construction industry 

contacts trying to chart a course. And one of the 

neighbors got a Slack message board going for 

the development. We were able to create different 

threads for different groups for different things. 

InQ: Did you become the neighborhood 

point person for rebuilding?

Josh: Maybe at first, but not long-term. I 

reduced my hours at first to take on this project, 

but it became too consuming. I was hoping 

the neighborhood would coalesce around a 

handful of production builders. But that was 

like inviting 140 neighbors out for breakfast and 

trying to agree on a place to eat. It just didn’t 

work out. The neighborhood went in too many 

different directions. People are in too many 

distinct places given their insurance, personal 
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resources, where they are in life, and what they 

want in a home starting from scratch. 

InQ: With all the wildfires you read about 

in the United States, I just assumed that big 

builders would come in and rebuild en masse 

in these situations or buy the land cheap from 

the underinsured and build new homes on those 

lots. In my neighborhood, with about 20 of 40 

homes destroyed, a semi-custom homebuilder 

seems to be stepping up for a few folks.

Josh: I made some great contacts with a 

number of national homebuilders. But we 

realized quickly that this sort of work is a 

huge pivot for them. This isn’t how they make 

money—we were asking them to change their 

business model. They don’t typically build on 

other people’s properties or deal with insurance 

companies. And there was some sort of huge 

accounting problem. So that left us with a few 

local production, that is, semi-custom, builders, 

of which about a half-dozen seem to be making 

this rebuild a priority and are altering their 

usual business practices to make it work. One 

production builder in particular decided to 

pause all future projects to focus on rebuilding 

as a way to give back to the community, and 

the president of that homebuilder seems to be 

driving that company’s decision to help out. 

InQ: It will be interesting to see how ongoing 

supply chain issues and inflationary spikes in 

construction labor and materials play out. My 

insurer indicated it would not approve of a time 

and material or cost-plus contract, that it wanted 

us to enter into a fixed-price contract. I’m not sure 

how we’ll navigate that line in the sand—and I’m 

not sure my insurer can impose such a condition 

on us—since no builder I spoke to seemed excited 

about a fixed-price contract. We may be able to 

split the difference with a fixed-price contract 

with built-in escalator clauses and some large 

allowances, but I don’t know.

Josh: I haven’t signed a contract yet, and I 

don’t have a hard bid because we might deviate 

some from the original plan. The builder we’re 

talking to is creating a “standard” preliminary 

contract for this job, with a $10,000 deposit. If 

we go with them, then we’ll need a full-fledged 

construction contract. But construction pricing 

is so volatile. The builders seem unsure how fast 

they can proceed. I think some sort of built-in 

escalator clause to account for cost increases is 

almost certain even for a fixed-price contract, 

at least for lumber.

InQ: Have you looked at your policy to see 

if there’s a time limit on starting or finishing 

rebuilding?

Josh: No. I know we have the standard 

24 months ALE [alternate living expense] for 

temporary housing. Ron, are you rebuilding 

or relocating?

InQ: We’ve looked, and so far we can’t find 

an existing house that duplicates what we had. 

The homes that did appeal to us still required 

a fair amount of work, so we decided we ought 

to try to rebuild with a design we helped create 

and that reflects our preferences. I recognize 

that many folks do not enjoy a similar choice. 

Above: What was left of our brand-new deck furniture on our brand-new deck.
Right: Remnants of my 3-year-old Ping golf irons.
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Looking around my neighborhood, I think most 

people intend to rebuild close to what they had, 

but the underinsurance situation is challenging 

them. My wife is driving the rebuild train, and 

she’s devoting a lot of her time and resources 

to the effort. The only thing I asked was that we 

not put on hold our travel, camping, skiing, and 

other plans during the rebuild process to the 

greatest extent possible. We intend to rebuild 

smaller, smarter, and more energy efficient—with 

an end game of age-in-place living.

Lessons Learned 
InQ: Carolyn, do you have enough insurance 

money to rebuild?

Carolyn: Yes, I think we can rebuild to what 

we had, but if we were to buy another home, I 

don’t think we’d have enough money because 

the real estate market has gone so crazy. Our 

hope is there is enough money for the rebuild, 

but until you’ve done it you don’t really know. 

We’ve heard construction costs will be around 

$350 a square foot, but the numbers are very 

rough, and they depend on the choices you 

make for finishes. We’ve found a builder and 

are working on signing a contract with him. Our 

insurer will pay for temporary living expenses 

for two years from the date of the loss, and I 

like to think we’ll be in our new house before 

then, before my daughter starts her senior year.2

InQ: Any resources you found particularly 

helpful?

Carolyn: There are some attorneys—fire 

victims themselves—who have stepped up 

since the fire who have tried to coordinate group 

rebuilds, help with drafting contracts, things like 

that. Leading the charge and doing great work.

InQ: Great to hear about these lawyers 

advocating for their neighbors.

Carolyn: The Boulder County Bar Asso-

ciation put on CLEs and legal clinics and, 

with the CBA, staffed a booth at the disaster 

assistance center. The community has also been 

amazing—pop-up stores, events with household 

supply and clothing giveaways, and local store 

discounts. Restaurants have provided free 

meals. I could fill this whole article if I thanked 

everyone who has helped us. 

InQ: Any losses that the insurance really 

can’t speak to?

Carolyn: It was especially hard to lose my 

wedding dress. Fortunately, our wedding pho-

tographer still had the negatives in a shoebox 

in her basement after 20 years. My husband 

lost his wedding ring. We bought a new ring 

and had our priest bless it in a vow renewal 

ceremony. My husband lost some computer 

data that was electronically stored. In the end, 

it’s not as much about the things.

InQ: One last question, Carolyn. Strangely, 

several folks have expressed similar sentiments 

to me, that they wished the fire had never 

happened and they had not lost their home and 

all their personal property other than the clothes 

on their back—but that there was a Zen-like, 

liberating feel to losing all their possessions, 

involuntarily as it was. In retrospect, it seems 

that so many of those possessions can feel like 

an anchor being dragged along the bottom. 

I got the sense from these folks that the fire 

had given them a new perspective on what’s 

important—the depth of their friendships and 

other relationships and their community’s 

support and love—that might have been invisible 

before then. 

Carolyn: Yeah, my husband described it as 

extreme Marie Kondo-ing. We got rid of every-

thing that didn’t bring us joy. But we also got rid 

of things that did bring us joy. There’s a little bit 

of what you describe—in putting together our 

insurance inventory we see a lot of things we 

didn’t need. But I don’t think I’ve reached the 

point where I’ve found this “freeing”—it’s just 

been so stressful nonstop. Especially when you 

try to navigate it with kids—the stress doesn’t 

seem to stop.

InQ: I’ve spoken to a lot of lawyers dis-

possessed by the fire, and there is a certain 

commonality in how they view the fire and 

its aftermath, and how they’ve reacted to it 

because of, I think, their training as lawyers and 

how they think. Yet it is also apparent that the 

trauma they’ve been through has had a unique 

effect on each of them.

Carolyn: I hear what you’re saying. Lawyers 

are professional problem solvers. We’re in a 

unique position when a crisis like this happens. 

We have unique analytic skills that tell us, “These 

are the people I need to call, these are the steps 

I need to take,” and we are well-equipped for 

something like this because we solve problems 

for a living.

InQ: Every lawyer I spoke to almost immedi-

ately started to create a checklist in their head of 

what needed to be done, as if they were getting 

ready for a trial or preparing for a business 

sale closing. Not to say it wasn’t shocking and 

confusing for them, but those feelings were 

accompanied by a sense that, eventually, they 

could create an agenda, take control of their lives 

again, and start knocking things off their list. 

Tawnya, your thoughts looking back on the fire?

Tawnya: Things happen very fast in disasters 

and often evacuation orders never come. So, your 

first priority must be to use your common sense 

and evacuate your family before your escape 

route from your neighborhood gets blocked.

InQ: Yeah, my wife and I learned that lesson. 

We evacuated from our little neighborhood in 

unincorporated Boulder County to a friend’s 

house in Louisville around 1:00 p.m.—no traffic. 

Then, two hours later, we had to evacuate from 

our friend’s house, and it wasn’t pretty. I think 

we went four blocks in a half hour. Clearly, one 

must try to plan ahead for a disaster, despite 

the unlikelihood one will ever affect you. What 

advance planning do you suggest, Tawnya?

Tawnya: I recommend making a prioritized 

list of what you would want to evacuate from 

your home, rather than first considering that 

list in the midst of a disaster. 

InQ: Such a list would have helped us for 

sure. We had a few minutes between the deputy 

sheriff pounding on our door and us driving off. 

With our pulse pounding in our ears, we didn’t 

think to just sweep all my wife’s jewelry into a 

bag, grab our wedding album, or snag some 

other easy-to-pack and carry items close to our 

heart. I grabbed our passports, my prescriptions, 

and, maybe as a sign of the times, our COVID 

vaccine cards.

Tawnya: A person who wants to feel prepared 

for a disaster might try to imagine moving 

around their house and gathering the things 

they would want to save in a fire. It will be easier 

to evacuate items that are located close to one 

another. For example, I was grateful that all 

my paper mementos were in a single box and 

all my family’s medications were in a single 

cabinet. My children are grateful we saved 
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their baby blankets and a few stuffies. Don’t 

forget to grab medical devices—I’m so glad 

my husband remembered his CPAP machine. 

Also, scan all important documents ahead of 

time and back them up to the cloud so that 

you can configure a new computer with your 

data quickly and get your office back online 

quickly. One last thought—I haven’t heard of 

anyone with a fire safe the contents of which 

survived the fire.

InQ: Yep, those safes get as hot as the fire. 

One neighbor’s valuable papers turned to 

powder when he touched them; another found 

his rare coin collection had become a pile of 

melted metal. Chris, you have an insurance 

and construction law background. Any words 

of wisdom for folks in light of your experience 

with the Marshall Fire?

Chris: Review your homeowners policy with 

your agent and make sure your coverages are 

adequate to rebuild your home given the current 

real estate market and material costs. Do not 

take your insurer’s word that your coverages 

are sufficient. If you’re not satisfied, speak with 

other brokers/agents about possibly switching 

to a new carrier. I’ve learned both personally 

and professionally that there are vast differences 

in insurance coverages, policies, and service.

InQ: So, how is your coverage in the after-

math of the fire?

Chris: We added additional coverages about 

a year and a half before the fire—inflation riders, 

law and ordinance coverage, and market and 

materials adjustments. Thankfully, with those 

adjustments we can rebuild comfortably. I 

believe we are adequately insured, but it will 

be tight given the carrier’s evaluation of our 

replacement cost given the current market 

costs and pressures.

InQ: Josh, your thoughts?

Josh: I think it’s all about perspective. So 

many friends and acquaintances have expressed 

how tough it must be losing our home and 

possessions, but so many others experience 

profound loss in other ways too and have to 

deal with those circumstances. Dealing with 

the aftermath of this fire is not what I want 

to be doing at age 61, but I mostly view it as 

another life challenge to get through. I feel 

like this whole thing is now a massive knot 

that cannot be untangled easily or quickly. 

You may just have to be satisfied loosening 

a couple of threads at a time. But it will get 

untangled; we’re all going to get there. On the 

other hand, I can’t lose sight of the big picture. 

The communities affected by the fire are moving 

toward rebuilding at an unprecedented pace 

compared to other mass fires. We’re lucky to 

have our state and local government react so 

quickly and to have enough critical mass in 

private sector construction to service a good 

chunk of the rebuilding demand. 

A Parting Look 
My last memory of my home is this: Two hours 

after first being evacuated, I slow-drove my 

SUV back into my neighborhood and into my 

cul-de-sac. My neighbor’s home was just starting 

to burn. My house was not yet burning, but the 

dozens of ornamental grasses surrounding our 

house that I so loved, dried-out and cut-low 

for the winter, were each on fire. It looked like 

someone had surrounded our house with tiki 

torches. It was, briefly, quite a beautiful sight. I 

thought I should just get out and grab the hose 

and douse the spot fires. But I also noticed 

thick black smoke creeping halfway into our 

cul-de-sac and I could smell the suffocating ash. 

I recalled that most people don’t die from being 

burned in a fire but from smoke inhalation. I 

knew I was saying goodbye to our home as I 

turned my car around. 

The next morning, I woke up early and drove 

back to our neighborhood. The police wouldn’t 

let me drive closer than a mile, but they also 

said they wouldn’t “tackle me” me if I walked 

the rest of the way. Our entire three-level home 

was now a smoldering ruin of ash. Emerging 

from the smoky mist, a local Fox 13 reporter 

approached and started interviewing me—a 

10-minute live broadcast that resulted in dozens 

of supportive emails and voicemails from 

friends and acquaintances.3 Most moving 

were those from former “adversaries” I hadn’t 

spoken to in many, many years, including 

several defense lawyers I had litigated against, 

one of whom sounded more choked up than I 

was. Incredibly, a portion of the interview was 

rebroadcast nationally on Fox, and old friends 

from Philadelphia and New York reached out. 

On reflection, it’s impossible to ignore, 

despite the horror we experienced, that we’re 

supremely privileged, and that others with fewer 

resources face much, much greater challenges 

than we do, including structural biases that 

we don’t ever have to think about. From what 

I’ve heard, some of the hardest hit folks were 

renters, many of whom lacked any substantial 

insurance or resources and had to re-rent far 

away from work and school because local rental 

costs shot up overnight like a rocket. 

It is now many months post-fire and we’re 

back on our feet and rebuilding. I would take my 

old house back in a heartbeat, but the support 

and love we’ve received from the community—

friends, neighbors, acquaintances, and strangers 

alike—underscored that relationships and our 

health, not things, are what’s important. It 

sounds trite, perhaps, but it is true. 

NOTES

1. Sandgrund, “Proving Covered Personal 
Property Loss Under a Homeowners Policy,” 51 
Colo. Law. 30 (Oct. 2022), https://cl.cobar.org/
features/proving-covered-personal-property-
loss-under-a-homeowners-policy. 
2. At the time of this article’s publication, 
construction costs were highly variable and 
subject to inflationary pressures, often 
running closer to a minimum of $325 to $375 
a square foot for production homes, $400 to 
$525 a square foot for semi-custom homes, 
and $625 or more a square foot for high-end-
finish custom homes, based on the InQuiring 
Lawyer’s inquiries. Also, Carolyn has since 
decided to buy an existing home and sell her 
now empty lot.
3. Fifteen minutes of “fame” I could do without: 
https://www.dropbox.com/s/3i5t4hx1c5j347j/
Video%20Jan%2001,%209%2051%2036%20
AM.mov?dl=0.

Ronald M. Sandgrund is of counsel 
with the Construction Defect Group 
of Burg Simpson Eldredge Hersh 
Jardine PC. The group represents 
commercial and residential prop-

erty owners, homeowner associations and unit 
owners, and construction professionals and 
insurers in construction defect, product liability, 
and insurance coverage disputes. He is a frequent 
author and lecturer on these topics, as well on 
the practical aspects of being a lawyer. He has 
taught entrepreneurial innovation and public 
policy and trial advocacy, and has lectured on 
legal ethics, construction law, mass tort litigation, 
consumer rights, and other subjects at Colora-
do Law. 
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T
he composition of American families 

has transformed dramatically over 

the past century. The traditional 

nuclear family household has been 

largely replaced by nontraditional family struc-

tures. It is becoming less common for children 

to be raised by two biological, married parents, 

and more common for children to be raised by 

at least one non-biologically related individual.1 

The term “psychological parent” describes 

“someone other than a biological parent who 

develops a parent-child relationship with a child 

through day-to-day interaction, companionship, 

and caring for the child.”2 Despite the changing 

landscape of American families, a psychological 

parent generally does not have the same ability 

as a biological or adoptive parent to seek an 

allocation of parental responsibilities.3 But 

Colorado courts are starting to place greater 

importance on the role of psychological parents 

in children’s lives and have recently assigned 

parental responsibilities to individuals who have 

consistently acted as biological parents.4 This 

expanding acceptance of the psychological par-

ent’s role highlights the judiciary’s recognition 

of the importance of psychological parenting 

and its relationship to the best interests of 

the child.5

A psychological parent who has standing 

and meets the criteria under CRS § 14-10-123 

may file a petition for allocation of parental 

responsibilities (APR) and seek an order for 

parenting time and decision-making over the 

child. Likewise, psychological parents may be 

obligated to financially support a child over 

whom they seek parental rights. By expanding 

the scope of who has standing to seek legal rights 

over a child, Colorado courts are expanding 

the pool of individuals who can be ordered to 

pay child support. 

Rationale for the Legal Recognition 
of Psychological Parents
Courts continue to recognize a natural or 

adoptive parent’s fundamental due process 

rights.6 But being related to a child by blood 

does not determine whether a biological parent 

is the best caretaker.7 Children can form deep 

emotional bonds with caretakers even without 

a formal parental relationship.8 Children form 

inherent psychological bonds with adults 

from whom they regularly receive care and 

support.9 Breaking up or otherwise disrupting 

this relationship can be harmful to a child’s 

emotional development and contrary to the 

child’s best interest.10 

When a psychological parent is involved in 

a child’s life, the risk of harming the child by 

destroying that relationship may outweigh the 

interest in protecting the parental rights of the 

child’s natural parents.11 If the court believes 

that removing a psychological parent from a 

child’s life is likely to cause the child adverse 

long-term emotional effects, then there is a 

compelling state interest in protecting that 

relationship.12 By giving non-parents standing 

to seek legal custody of a child under certain 

circumstances, the legislature acknowledges 

the importance that “psychological parenting” 

can have to children.13

Standing to File for Allocation 
of Parental Responsibilities
Before an individual can gain parental rights 

over a child as a psychological parent, they must 

first have standing to initiate an APR action. 

Traditionally, APR proceedings are filed by one 

or both parents seeking the court’s assistance 

in determining a parenting time schedule. In 

limited circumstances, however, a non-parent 

may initiate an APR action. CRS § 14-10-123 

lists the prerequisites for a non-parent to satisfy 

the standing requirement. 

CRS § 14-10-123(1)(b) and (c) allow 

non-parents to file an action for parental rights 

without the consent of either of the child’s 

natural parents.14 CRS § 14-10-123(1)(b) allows a 

non-parent to file a petition seeking the allocation 

of parental responsibilities “in the county where 

the child is permanently resident or where the 

child is found, but only if the child is not in the 

physical care of one of the child’s parents.”15 CRS 

§ 14-10-123(1)(c) gives a non-parent standing 

to initiate an APR proceeding if they had “the 

physical care of” the child for at least 182 days. 

However, if they are no longer caring for the 

child, the non-parent must commence the 

action within 182 days after the physical care 

ended.16 This time limitation exists because 

reintroducing a non-parent into the child’s life 

after a six-month absence—during which the 

child has presumably adjusted to life without 

the non-parent—may be disruptive to a child.17 

This is particularly true where the relationship 

between non-parent and child is weakened by 

time and distance apart.18 The six-month period 

of custody seeks to ensure that the non-parent 

filer has had a recent and significant role as a 

caregiver in the child’s life.19 Courts do not wish 

to encourage neighbors, nannies, babysitters, 

au pairs, relatives, or family friends who have 

temporarily cared for a child to claim psycho-

logical parent status.20 However, a non-parent 

can satisfy the statute’s six-month physical care 

requirement even if the child’s natural parents did 

not actively relinquish custody to, or otherwise 

consent to, the non-parent’s caring for the child 

at any point.21 

Defining the “physical care” requirement is 

essential when assessing whether a non-parent 

cared for a child for the required 182 days. 

This article discusses the law regarding psychological parents and child support 
in Colorado, including who has standing to request parental rights and the 

circumstances under which a non-parent may be required to pay child support.
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This is a highly fact-dependent inquiry for the 

courts.22 The non-parent is not required to 

maintain exclusive custody of the child during the 

statutory six-month period in order to establish 

standing.23 Instead, the controlling question 

is whether the child has formed an important 

attachment with the non-parent by spending a 

significant period of time in the custody of the 

non-parent.24 If the legal parent(s) of the child 

also cared for the child during the six-month 

period of non-parent custody, the court should 

assess the nature, frequency, and duration of 

contacts the child had with their legal parent(s) 

to determine whether such contact deprives the 

litigant of standing.25

Courts may determine that standing exists 

even when a legal parent occasionally resides 

with the non-parent litigant during the six-month 

custody period, or where the child periodically 

spends the night with a legal parent in a different 

location.26 Accordingly, CRS § 14-10-123(1) 

limits the class of non-parents who can petition 

for parental rights as “psychological parents” to 

those who have had a recent or ongoing role as 

a caretaker of the child.27 This limitation helps 

prevent undue interference in the relationship 

between natural/adoptive parents and their 

children.28 

Who Can Be Classified 
as a Psychological Parent?
While CRS § 14-10-123 may grant non-parents 

standing to petition for parental rights, ini-

tiating an APR proceeding is merely the first 

step in obtaining psychological parent status. 

Determining that an individual has standing to 

file an APR petition is separate from deciding 

whether an individual’s relationship with a child 

renders them a psychological parent entitled 

to parenting rights.29 After a non-parent has 

established standing and has initiated an APR 

action, they must prove, by clear and convincing 

evidence, that the child’s best interests are 

served by allocating parental responsibilities 

to the non-parent.30 

While there is no set criteria or bright-line 

rule defining a psychological parent, the con-

trolling question for the court is whether the 

non-parent assumed a parent-like role in the 

child’s life over a period of time.31 In making this 

determination, the court will consider whether 

the non-parent has historically been involved in 

making decisions affecting the minor child and 

whether the non-parent has provided financial 

support for the child.32 Proving that the child 

loves and is comfortable with the non-parent 

is not enough; children routinely develop close 

emotional bonds with extended family members 

like grandparents or aunts and uncles. Expanding 

the class of potential psychological parents 

to include these individuals would unduly 

infringe on natural parents’ constitutional rights. 

Accordingly, the mere presence of a close familial 

bond is insufficient to support a finding that a 

non-parent family member has assumed the 

role of a psychological parent.33

Courts are hesitant to grant parental respon-

sibilities to relatives who care for a child “at the 

request of and under the ongoing direction 

and control of the parents.”34 Instead, a court 

will consider the circumstances surrounding 

the relationship of the prospective psycholog-

ical parent and the minor child to determine 

whether the non-parent acted as a surrogate 

parent. Courts are more likely to find that an 

individual is a psychological parent if the child 

has viewed them as a parent.35 While the absence 

of the child’s legal parent(s) may increase the 

likelihood that a court will view a caretaker as 

a psychological parent, a non-parent does not 

have to prove that a child’s biological parents 

are unfit or otherwise acting against the child’s 

best interests to establish themselves as a psy-

chological parent.36

Although there are no clearly established 

elements that an individual must satisfy to be 

considered a psychological parent, the current 

landscape suggests that a court will primarily 

focus on whether the actions of the non-parent, 

coupled with their level of involvement in the 

child’s life, are comparable to that of a parent. 

Once a court has concluded that a non-parent 

has become a psychological parent in a child’s 

life, the court must assess all relevant factors 

and give paramount consideration to the 

mental, physical, and emotional needs of the 

child in determining how to allocate parental 

rights.37 To this end, courts will consider the 

best interests factors enumerated in CRS § 

14-10-124 when considering whether to grant 

parental responsibilities, such as parenting time 

or decision-making authority, to a non-parent.38 

Who Can Be Ordered 
to Pay Child Support?
When an individual establishes themselves as a 

psychological parent and obtains parental rights 

over a child, they may also be responsible for 

supporting the child financially. CRS § 14-10-115 

allows a court to order either or both parents 

owing a duty of support to a child under age 

19 to pay a reasonable or necessary amount of 

child support. The statute does not explicitly 

define the term “parent,” nor does it refer to 

psychological parents. Still, Colorado courts have 

held that like biological parents, psychological 

parents have a duty to financially support their 

children in certain circumstances.

When a court awards a non-parent the same 

parental responsibilities as a natural or adoptive 

parent, it is likely to order child support as part 

of the same proceeding. It would seem illogical 

and inequitable for a court to determine that 

someone is a psychological parent—of a child 

they wish to parent—and grant them parenting 

“
The non-parent 

is not required to 
maintain exclusive 
custody of the child 
during the statutory 

six-month period 
in order to establish 

standing.

”
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time and decision-making authority but decline 

to order them to financially support the child.39 

For example, the Court of Appeals in In re 

Parental Responsibilities Concerning A.C.H. 

determined that the ex-boyfriend of the child’s 

biological mother qualified as a psychological 

parent because he held himself out to be the 

child’s father, lived in the same residence as 

the child for four years, consistently cared 

for the child for six years after his romantic 

relationship with the child’s mother ended, and 

took affirmative steps to remain an active part of 

the child’s life.40 After granting parenting rights 

to the ex-boyfriend in that case, the court also 

imposed a child support obligation on him.41

The Court of Appeals recently narrowed 

the holding of In re A.C.H. when it declined to 

order a grandmother to pay child support after 

she was allocated parental responsibilities in a 

dependency and neglect proceeding.42 In In re 

Marriage of Bergeson-Flanders, the child’s legal 

father sought child support from the child’s 

maternal grandmother.43 In declining to order 

the child’s grandmother to pay child support, 

the court distinguished an individual assigned 

parental rights as a result of a dependency and 

neglect proceeding from an individual seeking 

parental rights by initiating an independent APR 

action, suggesting that only the latter should be 

considered a “psychological parent” for purposes 

of ordering child support.44 This serves to protect 

third-party caretakers who step in to care for a 

child who has been adjudicated as dependent 

or neglected. 

Notably, the grandmother in Bergeson-Flan-

ders assumed a parental role in the child’s life 

only after the court determined that the child’s 

parents were unfit caretakers and that the child 

would otherwise be placed in the foster care 

system. This is distinguishable from a non-par-

ent who actively seeks an award of parental 

responsibilities without a finding of parental 

unfitness. Additionally, the grandmother in 

Bergeson-Flanders never held herself out as the 

parent of the minor child, whereas the ex-boy-

friend in In re A.C.H. consistently claimed the 

minor child as his own. After Bergeson-Flanders, 

courts will look carefully at the non-parent’s 

actions to determine whether that individual 

affirmatively sought a parental relationship with 

the child by acting as a surrogate parent. If the 

quasi-parental relationship is thrust upon the 

non-parent due to the legal parents’ inability to 

care for the child, a psychological parent finding 

is much less likely.

The key issue when considering whether 

a non-parent should be ordered to pay child 

support is whether the non-parent has taken 

“real and substantial legal steps to seek and 

maintain the same parental rights as the biolog-

ical parent.”45 This analysis focuses heavily on 

the non-parent’s intent. If a non-parent wishes 

to exercise parenting time as if they were a 

legal parent, they should also be expected to 

support the child financially as if they were a 

legal parent. For example, in People in Interest 

of P.D., the court awarded legal and physical 

custody of a minor child to a married couple 

after permanently terminating the parental 

rights of the child’s natural parents.46 The court 

anticipated that the married couple would adopt 

P.D. However, the married couple never initiated 

formal adoption proceedings and instead filed 

for divorce. Additionally, the husband requested 

his parental rights over the child be terminated 

in conjunction with the divorce proceedings. The 

court determined that the husband was serving 

as a voluntary caretaker for the child, whom he 

had not formally adopted. Because the husband 

wanted to terminate his parental relationship 

with the child, and took affirmative steps to do 

so, the court did not require him to pay child 

support to the wife.47 In similar cases, courts 

have imposed a child support obligation upon 

non-parents only when they actively seek to 

continue exercising parenting time with a child.48 

Conclusion
Courts are increasingly more likely to grant 

parental rights to individuals who have played a 

consistent and significant role in a child’s life. This 

trend can protect children from the disruption 

and potential emotional harm that may result 

from losing relationships with individuals who 

have taken on a parental role. Children may 

be emotionally damaged if their relationship 

with a psychological parent is terminated or 

significantly curtailed.49 This is why the statute 

that defines standing allows non-parents to 

petition for parental rights when they have had 

ongoing involvement with a child similar to that 

of a natural parent. 

Colorado courts have recognized psycholog-

ical parents for decades without labeling them 

as such, but the concept has gained attention 

in recent years as it has expanded to include a 

financial obligation to care for a child.50 Under 

the current state of the law, non-parents who are 

appointed as custodians of a minor child after 

the child’s natural parents are deemed unfit, and 

not as a result of an affirmative choice to seek 

parental responsibilities, are not considered 

psychological parents and should not be ordered 

to pay child support.51 Non-parents who have 

previously assumed a parental role but who do 

not wish to continue exercising parenting time 

will also likely avoid a child support obligation. 

But non-parents who seek parenting time or 

decision-making authority over a child, and who 

file an action for APR requesting these rights, 

will likely be ordered to pay child support if they 

succeed in obtaining parental responsibilities 

as a psychological parent. 
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T
he use of non-compete agreements 

by employers in Colorado is a peren-

nial and thorny issue for Colorado 

employers and employees—and 

the lawyers who represent them. Extensive 

amendments to the non-compete statute, 

including new criminal and civil penalties, have 

complicated the playing field even more. Many 

unanswered questions remain regarding how 

courts will evaluate non-compete agreements 

and enforce related criminal and civil penalties 

in light of the recent amendments, which became 

effective August 10, 2022. This article provides an 

overview of Colorado’s non-compete statute and 

offers practical tips for employers and employees 

considering a non-compete agreement. 

Types of Non-Compete Agreements
Colorado has long prohibited most agreements 

restricting an employee’s ability to engage in any 

lawful occupation and receive compensation for 

work performed.1 Colloquially, these agreements 

are known as “non-competes,” though they 

often include one or more broader restrictive 

covenants that (1) prevent a former employee 

from working for a competitor for a particular 

amount of time; (2) prevent a departing em-

ployee from soliciting other employees to join 

them in moving to a competitor; or (3) prevent 

employees from disclosing a former employer’s 

proprietary information. 

State law typically governs non-competes. 

The question of which state’s law applies is 

ordinarily governed by the law of the state 

where the restraint will be imposed—usually 

the state where the employee primarily lives 

and works. Policy considerations surrounding 

non-competes include the state’s public policy 

protecting the mobility of its workers, the nature 

of the former employer’s business interests, 

whether a specific amount of consideration 

was given for the restriction, and the scope 

of the restrictions. Restrictions tailored for 

both duration and geography are viewed more 

favorably by courts. In general, non-compete 

agreements are void under Colorado law, with 

limited exceptions.

The amended non-compete statute signifi-

cantly limits the enforceability of non-compete 

agreements and post-termination restrictions 

that apply to workers primarily working and 

living in Colorado. Under the recent amend-

ments, if a worker primarily resides and works 

in Colorado as of the date of their termination, 

the non-compete or non-solicitation agreement 

cannot require adjudication of the enforceability 

of such agreement outside of Colorado.2

Additionally, while the statute does not 

explicitly address independent contractors, the 

amended statute protects “workers” instead of 

“employees.”3 As a result, the amended statute 

likely will apply to independent contractors, 

consultants, and other individuals who perform 

work for another.

Summary of Colorado’s 
Non-Compete Statute
Colorado law makes it unlawful “to use force, 

threats, or other means of intimidation to 

prevent any person from engaging in any lawful 

occupation at any place he sees fit.”4 With a 

few exceptions, Colorado non-compete and 

non-solicitation agreements are now generally 

void unless they apply to “highly compensated” 

employees who meet certain salary require-

ments, are for the protection of trade secrets, and 

are not broader than reasonably necessary for 

the protection of trade secrets.5 This replaces the 

provision in the statute that previously allowed 

non-competes for executive and management 

personnel and their professional staff (with no 

compensation restriction). 

The salary thresholds for “highly compensat-

ed” workers are set by Colorado’s Department of 

Labor, increasing proportionately for inflation. 

A non-compete agreement can only be enforced 

against a worker who earns at least $101,250 

annually (or the adjusted salary threshold then 

in effect). A non-solicitation agreement is only 

enforceable against a worker who earns at least 

60% of the “highly compensated” threshold (cur-

rently $60,750), both at the time the agreement 

is entered into and at the time it is enforced. 

In addition, the following four covenants 

are allowed:6

 ■ A provision providing for an employer’s 

recovery of the expense of educating and 

training a worker where (1) the training is 

distinct from ordinary on-the-job training; 

(2) the employer’s recovery is limited to 

the reasonable costs of the training and 

decreases over the course of the two years 

subsequent to the training proportionately 

based on the number of months that 

have passed since the completion of the 

training; and (3) the employer recovering 

for the costs of the training would not 

violate the Fair Labor Standards Act, 29 

USC §§ 201 et seq., or article 4 of title 8.

 ■ A reasonable confidentiality provision 

relevant to employer’s business that does 

not prohibit disclosure of (1) information 

that arises from the worker’s general 

training, knowledge, skill, or experience, 

whether gained on the job or otherwise; (2) 

information that is readily ascertainable 

to the public; or (3) information that a 

worker otherwise has a right to disclose 

as legally protected conduct.

 ■ A covenant for the purchase and sale of 

a business or the assets of a business.

 ■ A provision requiring an individual 

working in an apprenticeship to repay a 

This article discusses the current scope of the non-compete statute and enforceability 
of non-compete agreements. It also provides related considerations for both workers and employers.  
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scholarship if the individual fails to comply 

with the conditions of the scholarship 

agreement.

Because non-compete agreements are 

disfavored in Colorado, the exceptions are 

narrowly construed.7

Notice Requirement
The new statute voids any non-compete 

agreement where the employer fails to give the 

employee proper notice of the agreement along 

with a summary of the agreement’s restrictive 

terms.8 For prospective workers, the notice must 

be provided before the applicant accepts an offer 

of employment.9  For current workers, the notice 

must be given at least 14 days before the earlier of 

either (1) the effective date of the non-compete 

agreement, or (2) a change of the condition of 

employment providing consideration for the 

agreement.10 The notice must be in a standalone 

agreement—it cannot be included in a general 

policy, handbook, or employment contract.11 

Finally, the worker must sign the agreement.12

Provisions for Physicians
Colorado law also voids covenants not to com-

pete provisions in employment, partnership, or 

corporate agreements between physicians that 

restrict the right of a physician to practice med-

icine.13 However, such agreements may require 

payment of damages in an amount reasonably 

related to termination of the agreement.14 The 

newly amended statute carves out an exception 

to this restriction: physicians may now disclose 

their new professional contact information 

to any patient with a rare disorder whom the 

physician was treating prior to termination of 

the agreement.

Evaluation of Non-Compete Agreements
A non-compete agreement that fails to meet 

one of the statutory exceptions is facially void, 

rather than voidable.15 In other words, a party 

to a non-compete agreement that does not fall 

under one of the specific statutory exceptions 

should not need to obtain a judicial declaration 

that the agreement is void—such an agreement 

is unenforceable on its face. Regardless, the 

revised statute provides that a party to a covenant 

not to compete, or a subsequent employer that 

has hired or is considering hiring the worker, 

may seek a declaratory judgment from a court 

or arbitrator that the covenant not to compete 

is unenforceable.16

Non-Competes Must Still 
Be Geographically and 
Temporally Reasonable
Even if a non-compete agreement is otherwise 

enforceable, it must be reasonable as to both 

duration and geographic scope.17 Non-compete 

agreements must not be broader than necessary 

to protect the employer’s legitimate interests 

and must not impose hardship on the worker.18 

While reasonableness is a fact-intensive inquiry, 

covenants not to compete with terms of up to 

five years and within a distance of 100 miles 

have been upheld.19 However, the Colorado 

Court of Appeals found that a non-compete 

agreement was unenforceable where it would 

have required an anesthesiologist to move or pay 

damages in order to practice his profession.20 

The court concluded that the non-compete was 

unreasonable and imposed a hardship under 

those circumstances.21

In general, the broader the geographic scope 

of the non-compete, the shorter the duration 

of the restriction should be. The converse is 

also generally true. If a company wants to 

enforce a non-compete of longer duration, 

the geographic scope should be narrow. In all 

but quite unusual circumstances, nationwide 

and international restrictions are likely to be 

viewed with considerable skepticism by the 

 ■ Is my employment subject to a non-compete agreement? If so, what is the 
scope of the agreement (geography and duration)? 

 ■ Does my contract involve the purchase and sale of a business or business 
assets?

 ■ Does my contract require protection of trade secrets? If so, will my 
employment actually expose me to company trade secrets? If so, what 
are they and what is the employer’s perspective on the scope of the trade 
secrets?

 ■ Does my employment provide for recovery of education and training 
expenses should I be employed for less than two years? 

 ■ Does my employment contract accurately reflect my position? For 
example, am I being asked to acknowledge that I am executive or 
management personnel when I am not?

 ■ Does my employment contract accurately reflect my level of 
compensation?

 ■ Is my employer paying for my education or training? If so, does my 
employment agreement require me to repay some or all those expenses if 
I leave the company before a certain time?

 ■ Am I being given a small or partial ownership interest as consideration for 
a non-compete agreement? 

 ■ What options do I have if I am asked to sign an illegal non-complete 
agreement? (Options could include consulting with counsel and reporting 
the situation to law enforcement and/or the Colorado Attorney General’s 
Office.) 

 ■ Should I have independent counsel review the contract and advise me on 
questions and potential non-compete issues?

WORKER CONSIDERATIONS
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courts. Even statewide restrictions may be met 

with a jaundiced eye given the implications 

to the worker. Given the tendency of many 

workers to buy homes near their work, send 

children to school, and otherwise plant roots in 

the community, courts are likely to view such 

agreements as unreasonable and to require 

a compelling case for why the restriction is 

necessary. Although Colorado courts have not 

set a bright-line rule for the geographic and 

temporal scope of non-compete agreements, 

restrictions of durations longer than a year or 

two are uncommon.

The Recognized Exceptions 
Despite the recent amendments, Colorado law 

still recognizes several exceptions to the general 

prohibition against non-competes.

Educating and Training a Worker
Very few cases discuss the exception allowing an 

employer to recover expenses for educating and 

training a worker who has served the employer 

for less than two years. However, at least some 

courts have suggested that ordinary on-the-job 

training that does not put the employee in a 

position to compete unfairly is insufficient 

to uphold a reimbursement provision.22 This 

exception to the general rule voiding most 

non-compete provisions is more likely centered 

on employer-sponsored programs that cover the 

cost of a worker’s outside educational endeavors, 

such as earning a degree or a certificate. It stands 

to reason that if an employer is willing to pay 

a worker to obtain a specific credential—for 

example, an accounting degree or an MBA—then 

the employer has an interest in ensuring that 

the worker stays employed by the company for a 

reasonable amount of time. This exception sets 

that period at two years. Open questions remain 

regarding what type of  training is covered by this 

exception. A good rule of thumb is that the more 

formalized the program, the more likely it would 

be covered by this provision. By contrast, the less 

formal and more akin to on-the-job training, the 

less likely this exception would apply. 

Confidentiality Provisions 
Cases decided before the amendments outlined 

a two-part test requiring courts to determine 

whether (1) the facts justified the restrictive 

covenant (i.e., there was actually a trade secret 

to protect); and (2) the specific terms were 

reasonable.23 In other words, non-competes 

were only enforceable if they were designed 

to protect trade secrets and reasonably limited 

in scope.24 

Now, a confidentiality provision may be 

enforceable if it is reasonable, relevant to the 

employer’s business, and does not prohibit 

disclosure of certain information, including (1) 

information arising from the worker’s general 

training, knowledge, skill, or experience, wheth-

er gained on the job or otherwise; (2) publicly 

available information; or (3) information that a 

worker otherwise has a right to disclose.25 The 

meaning and scope of “reasonable,” “relevant to 

the employer’s business,” and “general training, 

knowledge, skill, or experience” are potential 

issues for litigation.

Like the terms in the new confidentiality 

provision, what qualifies as a trade secret is 

subject to interpretation. In Management 

Recruiters of Boulder v. Miller, the Colorado 

Court of Appeals affirmed the trial court’s 

determination that a one-year restriction 

on contacting candidates was enforceable 

when the candidate information was a trade 

secret.26 But companies should be cautious in 

how broadly they construe what constitutes 

a trade secret. Not every piece of business 

information—confidential or not—meets the 

definition of a trade secret.27

Given the exception’s inclusion of certain 

categories of information, as opposed to merely 

trade secrets, a broader swath of confidential 

information may be protected under the excep-

tion in CRS § 8-2-113(3)(b) without the need to 

prove trade secret status. The restrictions must 

be reasonable, however, and the exceptions in 

CRS § 8-2-113(2)(b) and (d) still explicitly refer 

to trade secrets in the context of employment 

and non-solicitation restrictions. 

Purchase and Sale of Business 
The reasonableness of non-compete agreements 

related to the sale of a business turns on whether 

the restraint provides fair protection to the 

buyer’s good will and imposes no greater 

restrictions than necessary to protect the value 

of the good will.28 In the former statute, even 

non-signatories to an agreement could be 

bound by a non-compete clause based on 

their particular relationship to the business.29 

But given the amended statute’s notice and 

signature requirements, prior law is in doubt.30 

Further, a non-compete agreement is no longer 

enforceable after the initial business ceases 

to exist.31

“
Given the 

exception’s inclusion 
of certain categories 

of information, as 
opposed to merely 

trade secrets, a 
broader swath 
of confidential 

information may be 
protected under the 

exception in CRS 
§ 8-2-113(3)(b) 

without the need 
to prove trade 
secret status.

”
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Scholarship Repayment
Colorado’s non-compete statute has separate 

requirements regarding business apprentices. 

A provision requiring an apprentice to repay a 

scholarship if the apprentice fails to comply with 

the terms of the agreement is not prohibited.32

Criminal and Civil Penalties 
Against Employers
The revised non-compete statute attempts to 

eliminate confusion from the previous version, 

which stated that any violation of the statute 

would result in a class 2 misdemeanor. Signifi-

cantly, as of August 10, 2022, a criminal penalty 

applies to attempts to unlawfully intimidate 

workers to prevent them from engaging in a 

lawful occupation.33 Any person who violates 

this law commits a class 2 misdemeanor. 

Though the revised statute may not crim-

inalize asking a worker to sign an invalid 

non-compete agreement, civil penalties may 

apply. The statute states that “[a]n employer 

shall not enter into, present to a worker or 

prospective worker as a term of employment, or 

attempt to enforce any covenant not to compete 

that is void under this section [8-2-113].”34 An 

employer that violates this mandate is liable for 

civil penalties in the form of actual damages, 

reasonable costs, attorney fees, and $5,000 per 

worker, or any prospective worker, harmed by 

the violation.35 The law includes a private right of 

action to enforce the statute and seek injunctive 

relief, and the attorney general may seek the 

same relief on behalf of individuals.36 But the 

revised statute includes an employer safe harbor 

provision granting a court discretion to award no 

or reduced penalties when the employer acted 

in good faith and had reasonable grounds for 

believing the employer’s act or omission was 

not a violation.37 

Considerations for Workers 
and Employers
The recent amendments should prompt both 

Colorado employers and workers to examine 

existing and future non-compete agreements. 

The following are key takeaways:

 ■ Existing agreements: Employers should 

carefully review any existing non-compete 

agreements to ensure compliance with 
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 ■ Is a non-compete agreement necessary for this worker? Are agreements 
necessary for some workers but not others?

 ■ Which exception listed in the statute most closely applies to this worker’s 
situation?

 ■ What is the business trying to accomplish with this agreement? Are 
we protecting trade secrets? Are we trying to discourage workers from 
poaching other employees or workers? What is the true threat to my 
business if the worker leaves?

 ■ Who are my main competitors and where are they located? Could I 
narrow the scope of my non-compete agreement by limiting it to certain 
companies, industries, or areas?

 ■ What geographic scope would reasonably allow me to protect my business 
without overburdening workers who choose to leave?

 ■ How long should I try to restrict my workers from seeking employment with 
a competitor? (A year or two years is usually more defensible than longer 
time periods.)

 ■ Do I have alternatives to asking workers to sign non-compete agreements? 
Are the wages and benefits I offer competitive? Is my business well-
managed (leading to lower attrition rates)? Is my business in a high turnover 
industry? Will I be able to quickly fill positions if some of my workers leave? 
(Employers should bear in mind that non-compete agreements are not a 
substitute for competitive wages, benefits, good management, and other 
perks.) 

 ■ Have I carefully considered who should be asked to sign such an agreement? 
Have I evaluated whether the worker(s) I am asking to sign a non-compete 
meet the required income threshold?

 ■ Has a stand-alone notice been provided to the worker before their start 
date? Does the notice (1) provide a copy of the agreement containing 
the covenant not to compete at least 14 days prior to the earlier of the 
effective date of the non-compete agreement or a change of the condition 
of employment providing consideration for the agreement; (2) identify 
the agreement by name; and (3) direct the worker to specific sections/
paragraphs of the agreement containing the covenant? 

 ■ A worker who signed a non-compete agreement left my company. Even if I 
can try to enforce the non-compete, should I? What is the true harm to my 
business? Can I show a specific loss of business due to this worker leaving?

 ■ Is litigating with a former worker good for my business overall? What are 
the costs to litigate—both in terms of money and distraction? Am I reacting 
emotionally to the worker leaving or is this truly a threat to my business?

 ■ Aside from a non-compete agreement, what steps can I take to protect my 
trade secrets? Are the trade secrets being provided to only those who need 
to know?

 ■ Should I hire a reputable lawyer to review existing non-compete agreements 
and provide advice for rescinding or modifying those agreements?

EMPLOYER CONSIDERATIONS 
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NOTES

1. Colorado’s non-compete statute, CRS § 8-2-113, dates back to 1963.
2. CRS § 8-2-113(6).
3. See HB 22-1317 (codified at CRS § 8-2-113).
4. CRS § 8-2-113(1.5).
5. CRS § 8-2-113(2)(b).
6. CRS § 8-2-113(3)(a) to (d).
7. Gold Messenger, Inc. v. McGuay, 937 P.2d 907, 910 (Colo.App. 1997).
8. CRS § 8-2-113(4)(a). 
9. Id.
10. Id.
11. CRS § 8-3-113(4)(b). 
12. Id.
13. CRS § 8-2-113(5)(a).
14. Id.
15. Management Recruiters of Boulder, Inc. v. Miller, 762 P.2d 763, 765 (Colo.App. 1988); Phoenix
Cap., Inc. v. Dowell, 176 P.3d 835, 840 (Colo.App. 2007).
16. CRS § 8-2-113(7).
17. Nat’l Graphics Co. v. Dilley, 681 P.2d 546, 547
(Colo.App. 1984).
18. Crocker v. Greater Colo. Anesthesia, P.C.,

the law. Workers who signed a non-compete should re-read it now. Any party who suspects 

a problem should consult with competent legal counsel.

 ■ Future agreements: Employers should consider whether a non-compete agreement is 

necessary for the specific worker and, if so, how best to tailor the agreement to comply 

with the statute. Workers should carefully read any agreement presented to them by their 

employer and should not simply assume the agreement is enforceable.

 ■ Enforcement: Employers should bear in mind the potential civil and criminal penalties 

for a violation of the statute. Workers should weigh the risks and rewards of signing or 

challenging a non-compete agreement.

 ■ In addition, employers and workers should ask themselves a series of in-depth questions 

when evaluating such agreements. Some key questions are listed in the sidebars.

Conclusion
Amendments to Colorado’s non-compete statute bring additional restrictions, requirements, 

and potential penalties. Employers wishing to place certain restrictions on employees must 

understand the parameters and notice requirements imposed by the changes to the law. Likewise, 

employees should carefully read their employment agreement and understand any limitations 

or conditions in the agreement. 
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19. Reed Mill & Lumber Co., 165 P.3d at 736;
Harrison v. Albright, 577 P.2d 302, 305 (Colo.
App. 1977). See also Mgmt. Recruiters of
Boulder, Inc., 762 P.2d at 766 (upholding one-
year restriction).

20. Crocker, 463 P.3d at 865.
21. Id.
22. CRST Expedited, Inc. v. TransAm Trucking,
Inc., 505 F. Supp. 3d 832, 841 (N.D. Iowa 2020)
(discussing Ag Spectrum Co. v. Elder, 865 F.3d
1088 (8th Cir. 2017)).
23. Mgmt. Recruiters of Boulder, Inc., 762 P.2d
at 766.
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27. An in-depth discussion of what constitutes
a trade secret is beyond this article’s scope. For
more information, see the Colorado Uniform
Trade Secrets Act, CRS §§ 7-74-101 to -110
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Messenger, 937 P.2d at 911 and Colo. Supply
Co. v. Stewart, 797 P.2d 1303, 1306 (Colo.App.
1990).
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L
ike the sign on eastbound I-70 at Dead 

Man’s Curve warning truckers that 

they are not yet down the mountain, 

lawyers should not be fooled if no 

specific Colorado Rule of Professional Conduct 

prohibits some questionable activity. Such 

conduct may be prohibited by one of the two 

“catch-all” rules designed to catch what the 

specific rules do not. 

No ethics code can possibly address all forms 

of lawyer misconduct. As stated in an 1856 US Su-

preme Court case, “it is difficult, if not impossible, 

to enumerate and define, with legal precision, 

every offense for which an attorney or counsellor 

ought to be removed.”1 For that reason, the ABA 

Model Rules of Professional Conduct include, and 

Colorado and most other states have adopted, 

two broad catch-all rules to cover conduct not 

addressed in a specific rule.2  In Colorado, these 

rules are Colo. RPC 8.4(c), which, in relevant part, 

prohibits conduct “involving dishonesty, fraud, 

deceit, or misrepresentation,” and Colo. RPC 

8.4(d), which prohibits conduct “prejudicial to 

the administration of justice.” These rules have 

survived constitutional challenge.3

It is not always obvious whether certain 

conduct violates these rules. Nonetheless, Col-

orado attorneys are “presumed to be aware of 

the Rules of Professional Conduct and their 

impact.”4 Thus, lawyers cannot defend themselves 

against a disciplinary charge by arguing they 

didn’t know their conduct violated a rule of 

professional conduct5 or saying they relied on 

another lawyer’s advice regarding their ethical 

obligations.6 For these reasons, lawyers need 

to know that certain conduct violates, or may 

violate, these rules. This article discusses the 

interpretation of these rules in ways that may 

not be obvious.

Colo. RPC 8.4(c)
Rule 8.4(c) does not specifically prohibit lawyers 

from recording conversations surreptitiously, 

holding client funds in the lawyer’s trust account 

to hide them from creditors, or acquiring the 

nonexclusive use of another law firm’s name as 

a keyword so that the lawyer’s name will pop up 

when someone searches for the competitor’s 

firm online. But Colo. RPC 8.4(c) nonetheless 

prohibits the first two activities and may prohibit 

the third.

Engaging in Surreptitious 
Audio Recordings
A lawyer’s surreptitious audio recording of 

another person may not be obviously dishon-

est—and may even be legally permissible—but 

it violates Colo. RPC 8.4(c)’s prohibition on 

conduct involving dishonesty, fraud, deceit, or 

misrepresentation. As the Colorado Supreme 

Court stated in 1989, “The undisclosed use of a 

recording device necessarily involves elements 

of deception and trickery which do not comport 

with the high standards of candor and fairness 

to which all attorneys are bound.”7  

Some lawyers assume that they may engage 

in surreptitious recording as long as it does not 

violate the criminal statute making it illegal.8 

Under that statute, if one party—which would 

include the party doing the surreptitious re-

cording—has authorized the recording, it is not 

illegal.9 A lawyer’s covert recording still may be 

unethical, even if not illegal. 

The prohibition against surreptitious re-

cording by lawyers may be absolute. In 2003, 

the CBA Ethics Committee (Committee) sug-

gested in a formal opinion that surreptitious 

recording should not be prohibited under 

two circumstances: (1) in “connection with 

This article discusses interpretation of Colorado Rules of 
Professional Conduct 8.4(c) and (d), which are “catch-all” provisions 

that may prohibit conduct not explicitly addressed elsewhere.

Unobvious 
Misconduct 
Under 
“Catch-All” 
Rules 8.4(c) 
and (d) 
BY  A L E X A N DE R  R .  R O T H R O C K
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actual or potential criminal matters, for the 

purpose of gathering admissible evidence”; 

and (2) in “matters unrelated to a lawyer’s 

representation of a client or the practice of law, 

but instead related exclusively to the lawyer’s 

private life.”10 The opinion, however, goes on to 

state that the “Committee recognizes that the 

Colorado Supreme Court has yet to recognize 

either of these exceptions to the general rule 

against surreptitious recording, and that the 

Committee’s endorsement of the exceptions 

arguably is inconsistent with the Court’s de-

cisions in Selby and Smith.”11 Consequently, 

the Committee cautioned, “attorneys should 

exercise particular care in relying on this ethics 

opinion, which, like all CBA ethics opinions, is 

advisory only.”12   

Even if the prohibition against a lawyer 

engaging in surreptitious recording remains 

absolute, Colo. RPC 8.4(c) does not prohibit a 

lawyer from directing agents to surreptitiously 

record conversations, provided doing so is 

part of “lawful investigative activities.”13 That 

is because, in 2017, the Colorado Supreme 

Court amended Colo. RPC 8.4(c) to add an 

exception permitting a lawyer to “advise, direct, 

or supervise others, including clients, law 

enforcement officers, and investigators, who 

participate in lawful investigative activities.”  

After the rule change, the Committee considered 

the amended rule’s scope and limitations in 

a formal opinion. That opinion, CBA Formal 

Opinion 137, provides guidance to lawyers on 

what activities constitute “lawful investigative 

activities” under Colo. RPC 8.4(c).14 Generally, 

the opinion advises that criminal investigations 

are likely to be considered lawful investigative 

activities as long as they are not “designed to 

mislead courts or other tribunals,” and in civil 

matters, “investigative activities are likely to be 

considered lawful if they are designed to ferret 

out violations of constitutional, statutory, or 

common law.”15

  

Hiding Money from Creditors 
in a Trust Account 
Another example of dishonest conduct that may 

not be an obvious ethical breach involves the 

use of trust accounts. A lawyer’s trust account 

is not a safe haven for client funds.16 Nothing 

prevents a judgment creditor from garnishing 

client funds held in a lawyer’s trust account.17 

However, creditors may not think to look for a 

client’s funds in a lawyer’s trust account. For that 

reason, a lawyer who uses the trust account to 

conceal a client’s funds from creditors almost 

certainly exhibits dishonest conduct in violation 

of Colo. RPC 8.4(c).18 A variation on this theme 

is a lawyer who deposits personal funds into a 

trust account to hide them from the lawyer’s 

own creditors.19

Using Potentially Misleading 
Search-Engine Optimization Techniques 
Certain search-engine optimization techniques 

may violate Rule 8.4(c). These techniques are 

typically designed to ensure that a lawyer’s name 

appears high on the list of results that appear 

when potential clients search for a lawyer on 

the Internet. One such technique is for a lawyer 

to acquire the nonexclusive use of the name of 

a competitor lawyer or law firm as a keyword 

so that the lawyer’s name will pop up when 

someone searches for the competitor by name. 

Other states’ ethics committees have reached 

varying conclusions on the propriety of this 

technique, but a slim majority concludes that 

the technique does not violate those states’ 

equivalent of Rule 8.4(c).20 A Texas ethics 

opinion, for example, concludes that since 

businesses of all kinds use this technique, it is 

not dishonest or deceitful for Texas lawyers to 

use it.21 Ethics opinions from North Carolina and 

Ohio, however, reach the opposite conclusion.22 

The Ohio opinion, for example, concludes that 

by purchasing and using a competitor law 

firm’s name as a keyword for advertising, the 

advertising lawyer is attempting to deceive 

the consumer into selecting the advertising 

lawyer instead of the intended law firm, which 

constitutes deceitful conduct in violation of Rule 

8.4(c).23 Even if the consumer is not deceived, 

the advertising lawyer’s attempt to deceive 

the consumer violates the prohibition in Rule 

8.4(a) against attempting to violate a Rule of 

Professional Conduct, namely Rule 8.4(c).24 

There is no Colorado legal authority addressing 

this particular technique. The only thing that is 

clear is that other controversial search-engine 

techniques are bound to arise.25 

Colo. RPC 8.4(d)
Rule 8.4(d) does not specifically prohibit a lawyer 

from being involved in a settlement agreement 

that requires a party not to file or to withdraw a 

grievance, from threatening to sue a witness or 

the complainant in a disciplinary proceeding, 

from failing to pay a court reporter or other 

litigation service provider despite the lawyer’s 

legal liability to do so, from recording a notice of 

charging lien, or from associating with a lawyer 

in a case solely to force the judge’s recusal. 

The rule has nonetheless been interpreted to 

prohibit these activities.

Conduct Prohibited in Connection 
with Settlement Agreements 
Most Colorado lawyers know that Colo. RPC 

4.5(a) prohibits a lawyer from threatening to 

present “criminal, administrative or disciplinary 

charges” to obtain an advantage in a civil matter 

or helping to present such charges “solely to 

obtain an advantage in a civil matter.”26 Fewer 

know that Colo. RPC 8.4(d) prohibits a lawyer 

from participating in, entering into, or even 

proposing a settlement agreement that requires a 

party—usually the lawyer’s client or the opposing 

party—to withdraw a pending disciplinary 

complaint against a lawyer or to refrain from 

filing one.27 Such conduct frustrates lawyers’ 

duty to report misconduct and interferes with 

the attorney discipline system.28 For this reason, 

“once a request for investigation has been filed, 

nothing short of deliberate misrepresentation by 

the complaining witness could affect grievance 

proceedings once they have been initiated.”29

Despite the clear prohibition on lawyer 

involvement in settlement agreements that 

require a party to withdraw or refrain from 

filing a grievance against a lawyer, the same 

may not be true of settlement agreements 

that require the client or the opposing party 

to refrain from reporting a crime. (Notably, 

though, a provision to “withdraw” a previously 

filed criminal complaint would be beyond 

the settlement party’s control and therefore 

illusory.) No Colorado case or ethics opinion has 

addressed this issue, so looking to authorities 

from other jurisdictions is instructive.

Ethics opinions from the ABA, New York, 

and North Carolina conclude that the rules 
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do not prohibit such agreements, albeit with 

significant qualifications.30 The ABA opinion, 

for example, limits such agreements to the 

following circumstances: (1) the criminal 

matter must be related to the client’s civil 

claim; (2) the lawyer must have a “well-founded 

belief that both the civil claim and the criminal 

charges are warranted by the law and the 

facts”; and (3) the lawyer may not “attempt to 

exert or suggest improper influence over the 

criminal process.”31 Also, the agreement must 

not constitute a crime itself or compound a 

crime; otherwise the lawyer would violate 

Rule 8.4(b)’s prohibition against committing 

“a criminal act that reflects adversely on the 

lawyer’s honesty, trustworthiness or fitness 

as a lawyer in other respects.”32 In this context, 

compounding a crime “means that the amount 

paid to settle the civil claim may not exceed the 

amount to which the plaintiff would be entitled 

under applicable law; in other words, no com-

pensation may be paid to the plaintiff for the 

plaintiff’s silence.”33 Likewise, where there is 

a legal requirement to report certain conduct, 

such as with child abuse and neglect, a lawyer 

may not participate in a settlement agreement 

that includes a non-reporting provision, because 

such a provision would be illegal.34

Unlike the ABA and North Carolina opinions, 

the New York City Bar Association opinion 

permits settlement agreements with non-re-

porting provisions only if the defendant or 

potential defendant first raises the non-reporting 

provision.35 It further encourages lawyers to 

disclose to their clients that the provision may 

make the settlement agreement unenforceable 

as against public policy.36 The North Carolina 

opinion also states the obvious: that such 

provisions may not require a party to testify 

falsely or to evade or refuse to comply with a 

subpoena in a criminal proceeding.37 

No one knows whether the Colorado Su-

preme Court would hold a civil settlement 

provision requiring a party to refrain from 

reporting criminal conduct to be unethical or 

unenforceable. However, non-reporting provi-

sions may be more justifiable in the criminal 

context than in the attorney discipline context. 

To some degree, non-reporting provisions 

interfere with the criminal justice system even 

if the parties follow every guideline in the ethics 

opinions discussed above. However, the public 

policy favoring the settlement of disputes may 

outweigh that limited interference.38 It is often 

impossible for a lawyer to settle a civil dispute 

without also resolving the client’s related crim-

inal exposure, even if additional considerations 

beyond the parties’ control may yield ongoing 

criminal exposure. In contrast, non-reporting 

provisions in the attorney discipline context 

undermine the high ethical standards lawyers 

must follow. In addition, even when the client 

favors such a provision, it can present an ob-

stacle to settlement that elevates the lawyer’s 

interests over the client’s. 

Threatening to Sue a Witness in a Civil 
Action or a Complainant in an Attorney 
Discipline Matter 
Lawyers who threaten to sue a third party are usu-

ally doing nothing more than carrying out their 

obligation under Colo. RPC 1.2(a) to pursue their 

clients’ objectives. Sometimes, however, threats 

of civil action constitute ethical misconduct. 

For example, a lawyer who threatens to sue 

a witness for testifying in a court proceeding 

violates Colo. RPC 8.4(d).39 Another example 

involves CRCP 242.8, which prohibits a lawyer 

from suing a person for reporting the lawyer 

to the Office of Attorney Regulation Counsel 

(OARC) or for testifying against the lawyer in an 

attorney discipline case. 40 A lawyer who sues a 

person in violation of this rule engages in conduct 

prejudicial to the administration of justice in 

violation of Colo. RPC 8.4(d) and CRCP 242.8.41 

By extension, a lawyer who threatens to file such 

an action likely violates Colo. RPC 8.4(a), which 

prohibits a lawyer from violating or attempting 

to violate any rule of professional conduct—in 

this case Colo. RPC 8.4(d).42 

 

Failing to Pay Litigation Service Providers 
Despite a Legal Obligation to Do So
Lawyers who fail to pay litigation service pro-

viders may violate Colo. RPC 8.4(d). In In re 

Betterton-Fike, the Colorado Supreme Court 

reversed a hearing board decision that concluded 

a lawyer violated Colo. RPC 8.4(d) by failing to 

pay a court reporter for transcripts he ordered in 

a client matter.43 In reversing, the Court explained 

that lawyers violate Colo. RPC 8.4(d) in these 

circumstances only when they have a “legal 

obligation to pay.”44 In Betterton-Fike, the Court 

held that the respondent lawyer did not have a 

legal obligation to pay the court reporter because 

there was no written contract requiring him to 

pay for the transcripts.45 Even if there had been 

a verbal contract, the respondent lawyer was 

not personally liable for the services because 

he had acted solely for his clients when he 

ordered them.46 

It remains to be seen whether the principles 

underlying Betterton-Fike extend beyond court 

reporters to other third-party litigation service 

providers and, if so, which ones. In addition, 

even when a lawyer has a legal and therefore 

“
Lawyers who 

threaten to sue 
a third party are 

usually doing nothing 
more than carrying 
out their obligation 

under Colo. RPC 
1.2(a) to pursue their 

clients’ objectives. 
Sometimes, however, 
threats of civil action 

constitute ethical 
misconduct. 

”
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ethical obligation to pay a court reporter, a lawyer 

probably does not violate Colo. RPC 8.4(d) if 

there is a good faith dispute over the charges. 

In this instance, the lawyer should promptly 

pay any undisputed portion. 

Recording a Notice of Charging 
Lien Against a Client
A lawyer may violate Colo. RPC 8.4(d) by record-

ing a charging lien against a client’s real property. 

On the one hand, the charging lien statute grants 

lawyers a lien on “any money, property, choses 

in action, or claims and demands in their hands, 

on any judgment they may have obtained or 

assisted in obtaining, in whole or in part, and 

on any and all claims and demands in suit for 

any fees or balance of fees due or to become due 

from any client.”47 If the lawyer files a notice of 

the lien in the court file, that notice constitutes 

notice to third parties that the lawyer has a first 

lien on the property for the amount of the fees.48 

On the other hand, in a 1992 attorney disci-

pline case, People v. Smith, a lawyer recorded a 

notice of charging lien in the clerk and recorder’s 

office—not the court file—against the marital 

residence owned by his client and his client’s 

soon-to-be ex-wife.49 When he did so, he had not 

yet sent his client an invoice.50 A day later, the 

lawyer withdrew from the case by a substitution 

of counsel.51 A disciplinary hearing board found 

that by recording and refusing to release the 

lien, the lawyer violated the predecessor rule 

to Colo. RPC 8.4(d), noting that the charging 

lien statute did not authorize him to record the 

notice of lien.52 The Colorado Supreme Court 

affirmed.53 OARC has historically interpreted 

Smith to prohibit a lawyer from recording a 

notice of charging lien and to permit the lawyer 

to record only a judgment obtained against 

the client (i.e., a judgment lien).54 Considering 

OARC’s position, whether the charging lien 

statute prohibits a lawyer from recording a notice 

of lien and whether this position is consistent 

with the recording statute55 are points of only 

academic interest.

Entering an Appearance in a Case 
to Force the Judge’s Recusal 
Rule 2.11 of the Colorado Code of Judicial 

Conduct requires judges to disqualify themselves 

if, among other circumstances, they have a 

“personal bias or prejudice concerning a party 

or a party’s lawyer,”56 or if the judge’s spouse, 

domestic partner, or close relative57 (or the 

spouse or domestic partner of the close relative) 

is acting as a lawyer in the case.58 In numerous 

reported decisions across the country, lawyers 

have entered an appearance in a case, or 

arranged for another lawyer to do so, solely 

or primarily to prompt the judge’s recusal, 

usually on one of these grounds.

For example, at the time of Grievance Ad-

ministrator v. Fried,59 there were only three 

judges in one particular judicial district in 

Southeast Michigan. Two of the three judges 

had reputations as tough sentencing judges. 

The third was considered more lenient. Each 

of the two “tough-sentencing” judges had a 

relative who practiced law in the district—a 

cousin of one judge and a brother-in-law of 

the other judge. Because of these relation-

ships, a Michigan rule required the judges to 

automatically recuse themselves in any case 

in which their relative appeared as counsel. In 

criminal cases filed in that district, these lawyers 

accepted compensation from other lawyers to 

act as co-counsel solely to force the recusal 

of their relatives by entering an appearance. 

One lawyer forced the recusal of his cousin in 

24 criminal cases. The other lawyer forced the 

recusal of his brother-in-law in 39 criminal cases 

and one civil case. In one criminal case, the 

lawyers filed successive entries of appearance 

until the case was assigned to the third judge 

in the district with the more lenient sentencing 

reputation.60 

Two lower tribunals found for the lawyers 

on the grounds that no rule of professional 

conduct specifically prohibited their conduct.61 

Then the Michigan Supreme Court reviewed 

the case. It distinguished this conduct from 

“permissible” legal maneuvers having a “degree 

of similarity to the charged conduct,” such as 

filing a motion for change of venue to move the 

case to a more favorable jurisdiction, accepting 

a case because of the lawyer’s record of success 

against opposing counsel or before the assigned 

judge, or even entering an appearance where 

the “client’s subjective motive is one that 

the lawyer would be loath[] to share, such 

as an explicit desire to avoid lawyers of one 

gender or the other.”62 However, these situations 

“involve[d] a lawyer actually practicing law,” 

in contrast to the respondent lawyers, who 

were “selling, not their professional services, 

but their familial relationships.”63 

The Michigan Supreme Court ultimately 

explained that “the rules do not prohibit a 

lawyer from taking a case that might lead to a 

recusal,” but determined that “[a]n appearance 

filed principally to obtain the recusal (or de 

minimis activity as co-counsel to a lawyer 

who is handling the case, with the co-counsel 

designation serving principally to obtain the 

recusal) is a ground for discipline.”64  It found 

that the lawyers’ conduct unduly interfered with 

the proper assignment of cases and therefore fell 

squarely within the purview of a Michigan rule 

identical to Colo. RPC 8.4(d), as well as two other 

rules not found in Colorado.65 The Michigan 

Supreme Court reversed and remanded the 

case to the disciplinary tribunal.66 

Similarly, the US Circuit Court of Appeals 

for the Fifth Circuit determined that both 

lawyers who sell their relationship with the 

judge and lawyers who purchase or arrange 

to purchase such a relationship are subject to 

discipline. The underlying case in In re Mole67 

arose from a “failed relationship formed to 

build and manage a hospital and medical 

office building in Kenner, Louisiana.”68 In one 

of several civil cases against the defendant, six 

weeks before trial, the defendant hired two 

lawyers who were close friends with the trial 

judge.69 The plaintiff’s lawyer filed a motion to 

disqualify the judge and, when it was denied, 

subsequently filed a writ of mandamus to the 

Fifth Circuit, which was denied.70 

The plaintiff company then insisted that 

its lawyer associate with a lawyer familiar 

with the judge, too.71 The plaintiff ’s lawyer 

found a lawyer who fit that qualification but 

otherwise had no relevant experience in the 

type of case before the court.72 The plaintiff’s 

lawyer prepared a letter agreement between 

the plaintiff and the new lawyer that required 

the plaintiff to pay a retainer of $100,000 and, 

if the judge recused or the case settled before 

trial, a $100,000 “severance fee.”73 When the 

new lawyer entered his appearance in the 
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case, the judge did not recuse himself. At trial, 

he found for the defendant. The Fifth Circuit 

reversed him on appeal, and he was eventually 

impeached by Congress for engaging in criminal 

and unethical conduct during the hospital 

litigation, including his failure to recuse.74

Two judges filed a disciplinary complaint in 

the trial court against both the plaintiff’s and 

the defendant’s lawyers. In the disciplinary case 

against the plaintiff’s lawyer, the district court, 

sitting en banc, found clear and convincing 

evidence that the plaintiff’s lawyer’s intent was 

to prompt the judge’s recusal.75 On appeal to 

the Fifth Circuit Court of Appeals, the plaintiff’s 

lawyer argued that the new lawyer’s role was 

not to force the trial judge’s recusal but to 

“provide insight into [the judge’s] temperament 

and thought processes.”76 Disagreeing with the 

plaintiff, the Fifth Circuit upheld the en banc 

district court’s finding, in part because the 

severance fee was “unrelated to any labor [the 

new lawyer] may have performed on the case 

or any opportunity cost he may have incurred 

in time away from his own practice.”77 

The Fifth Circuit also rejected the plaintiff’s 

lawyer’s argument that he should not be subject 

to discipline because another lawyer, not he, 

entered an appearance to force the judge’s 

recusal.78 The court reasoned that “[i]f a lawyer 

may not enter a case to force the presiding 

judge’s recusal, then it would be irrational to 

argue that a lawyer could simply hire another 

lawyer to force the recusal.”79 The Fifth Circuit 

concluded that hiring another lawyer to moti-

vate the judge’s recusal is conduct prejudicial 

to the administration of justice in violation of a 

Louisiana rule identical to Colo. RPC 8.4(d).80

Numerous other cases have addressed 

similar issues of improperly forced recusals. 

They have routinely found that where counsel 

has entered an appearance solely or primarily 

to force a judge’s recusal, such entry goes 

against the governing ethics rule.81

Conclusion
Bodies of law have grown around the broad 

principles set forth in Rules 8.4(c) and (d) to 

proscribe, or at least call into question, certain 

activities not explicitly prohibited by a specific 

Colorado Rule of Professional Conduct. These 
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bodies of law may not be covered in law school 

legal ethics classes, and they are not self-evident 

from the text of Rules 8.4(c) and (d). 

Some lawyers subscribe to the view that if 

a lawyer must ask a colleague or their mother 

whether a proposed activity is unethical, the 

lawyer should not undertake the activity. Would 

that it were so simple. Sometimes lawyers do 

not know enough to ask; they don’t know what 

they don’t know. In other circumstances, they 

know enough to ask but not where to look 

for answers. If this article highlights these 

unobvious types of misconduct and educates 

a few lawyers about the danger or controversy 

surrounding the activities it has addressed, it 

will have served its purpose. 
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941, 949–50, 956 (11th Cir. 2003); Robinson 
v. Boeing Co., 79 F.3d 1053, 1055–56 (11th Cir. 
1996) (upholding denial of motion to add 
counsel whose appearance would compel 
disqualification of trial judge who had overseen 
cases for 15 months). See also McCuin v. Texas 
Power & Light Co., 714 F.2d 1255, 1257 (5th Cir. 
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1983); Valley v. Phillips Cnty. Election Comm’n, 
183 S.W.3d 557, 559–60 (Ark. 2004) (upholding 
disqualification of plaintiff-candidate’s lawyer, 
whose appearance would force trial judge’s 
recusal because his partner was judge’s 
opponent in upcoming election); Shen v. Lam, 
2015 WL 4936604, at *2–5 (Ohio App. Aug. 19, 
2015) (finding no abuse of discretion in striking 
attorney’s notice of appearance two-and-a-
half years into in a civil case where evidence 
established that a party had hired the attorney 
to engineer the judge’s recusal); State v. Orville, 
756 N.W.2d 809, 2008 WL 2574458, at *8–10 
(Wisc.App. 2008) (unpublished disposition) 
(upholding trial court’s denial of motion 
for substitution of counsel where counsel’s 
appearance would force judge to recuse based 
on judge’s prior involvement in prosecution 
of counsel for ethical misconduct) (citing 
BellSouth, 334 F.3d at 955–57, 961).
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T
he existence and extent of a defen-

dant’s liability insurance coverage 

often depends on facts at issue in 

the underlying liability case. Ad-

ditionally, pretrial settlements can involve 

stipulations, known as Nunn agreements,1 

between the insured defendant and the plaintiff 

with confessions of liability or for a consent 

judgment coupled with an assignment of rights 

against the insurer. Case law in Colorado has 

been mixed as to whether, and under what 

circumstances, a defending insurer has a right 

to intervene in the liability case against the 

insured to protect its own rights and interests. 

Much of this uncertainty was resolved by the 

Colorado Supreme Court’s recent decision in 

Auto Owners Insurance Co. v. Bolt Factory Lofts 

Owners Ass’n, Inc.2 (Bolt). 

Bolt still left certain questions unanswered, 

including whether and when the liability in-

surer may intervene in the liability case to 

(1) advocate for using juror interrogatories 

and/or special verdict forms that may help 

establish the existence or extent of coverage 

for any damage award; or (2) protect its own 

interests as to any pretrial stipulated judgment 

or settlement. This article explores these issues 

and discusses arguments for and against such 

intervention after Bolt.

Intervention Under CRCP Rule 24
Intervention is governed by CRCP 24, which 

provides, in relevant part:

(a) Intervention of Right. Upon timely 

application anyone shall be permitted to 

intervene in an action: . . . (2) when the 

applicant claims an interest relating to the 

property or transaction which is the subject 

of the action and he is so situated that the 

disposition of the action may as a practical 

matter impair or impede his ability to protect 

that interest, unless the applicant’s interest is 

adequately represented by existing parties.

(b) Permissive Intervention. Upon timely 

application anyone may be permitted to 

intervene in an action: . . . (2) when an 

applicant’s claim or defense and the main 

action have a question of law or fact in com-

mon. . . . In exercising its discretion the court 

shall consider whether the intervention will 

unduly delay or prejudice the adjudication 

of the rights of the original parties.

Cases resolving motions to intervene hold 

that “Rule 24 should be liberally interpreted to 

allow, whenever possible and compatible with 

efficiency and due process, issues related to the 

same transaction to be resolved in the same 

lawsuit and at the trial court level.”3 Therefore, 

a court should liberally consider the movant’s 

proffered interest in the subject property or 

transaction.4 The interest prong “‘is primar-

ily a practical guide to disposing of lawsuits 

by involving as many apparently concerned 

persons as is compatible with efficiency and 

due process.’”5

Insurer Intervention in an Underlying 
Liability Case When the Insured 
Entered into a Pretrial Agreement
A defending insurer has an obligation to reason-

ably explore settlement.6 An insured defended 

under reservation of rights facing exposure 

to a potentially uncovered damages award 

may seek to insulate itself from any ultimate 

judgment or settlement in exchange for certain 

concessions. Such concessions may include 

(1) a confessed or stipulated judgment, (2) an 

agreement not to introduce or contest evidence 

at trial, or (3) a confession of judgment for 

damages purportedly covered by the insurer’s 

policy.7 Such arrangements often include (1) 

a covenant not to execute a judgment in favor 

of the insured defendant, (2) an assignment of 

rights and claims against the defending insurer 

to the plaintiff, and/or (3) the insured agreeing 

to pursue its insurer for breach of contract or 

bad faith along with assignment of the proceeds 

of such claims to the plaintiff. The Colorado 

Supreme Court has recognized the validity of 

such agreements,8 although in some cases has 

criticized them as potentially untrustworthy, 

collusive, and non-binding on an insurer that 

was not a party to the proceeding.9 If the insured 

or settling plaintiff can prove that the defending 

carrier breached its duties to the insured in 

bad faith, however, the insurer may be liable 

to extend coverage for such a judgment or 

settlement.10 Prior to Bolt, insurers disputing 

liability for such a judgment or settlement often 

sought to intervene, arguing that it was the best 

if not the only way to fully protect its rights. 

Parties in the underlying case often opposed 

intervention, arguing that intervention was 

unnecessary because the insurer has a right 

to challenge the insured’s pretrial protective 

agreement in a later proceeding.11

Treatment of Insurer Intervention
Before the Supreme Court opinion in Bolt, 

several unpublished Colorado Court of Appeals 

cases held that an insurer that does not deny 

coverage has a right to intervene in cases in 

which its insured executes a Nunn agreement. 

In Kuzava v. United Fire and Casualty Co.,12 

decided in 2018, United Fire was defending 

its insured when, on the eve of jury trial, the 

insured and the plaintiff entered into a Nunn 

agreement by which the insured obtained a 

covenant not to execute and assigned all claims 

against the insurer to the plaintiff. The parties 

This article discusses the state of Colorado law regarding whether and when a liability insurer may 
intervene in the underlying liability case against the insured after the Colorado Supreme Court’s 

recent decision in Auto Owners Insurance Co. v. Bolt Factory Lofts Owners Ass’n, Inc. 
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further agreed to waive jury trial and submit 

their dispute to binding arbitration, which 

was not governed by the Colorado Rules of 

Evidence and had a limited right of appeal. 

The insurer sought leave to intervene. After a 

hearing attended and argued by the insurer but 

before a ruling on intervention, the trial court 

vacated the trial date and stayed proceedings 

for the parties to arbitrate. Shortly thereafter, the 

insurer filed its motion to intervene, which the 

court ultimately denied as moot. A substantial 

award was entered in the arbitration. On appeal, 

the Court of Appeals reversed. The court held 

that the insurer, which did not reserve the right 

to deny coverage, should have been granted 

intervention as a matter of right because (1) 

it had a direct interest in the lawsuit, (2) its 

interests were not protected by the insured 

under the Nunn agreement, and (3) there was no 

alternative forum (including the arbitration in 

which the insurer declined plaintiff’s invitation 

to participate)13 in which the insurer could 

protect its interest. 

In another unpublished opinion issued in 

2016, a different panel of the Court of Appeals 

decided Blair v. Fred Loya Insurance Co.,14 

which held, similarly to Kuzava, that the trial 

court committed reversible error in failing to 

grant intervention of right to an insurer whose 

insured had made a Nunn agreement, where the 

insurer did not reserve a right to deny coverage.

 

The Court of Appeals and Supreme 
Court Decisions in Bolt
On August 1, 2019, the Court of Appeals an-

nounced its decision in Bolt.15 In Bolt, the insurer 

was defending its insured under a reservation 

of rights when the insured settled the claims 

against it using a Nunn Agreement,16 under 

which the insured ultimately did not contest the 

evidence against it at trial. At the start of that 

trial, the insurer moved to intervene seeking to 

contest the settlement, continue the trial, and 

protect its rights under the policy. The trial court 

denied the insurer’s motion to intervene, and the 

Court of Appeals affirmed. The Court of Appeals 

determined that the insurer’s interest in the suit 

was contingent because it was defending under 

reservations,17 and the insurer therefore lacked 

a sufficient “interest in the subject matter” to 

be granted intervention as a matter of right 

under Rule 24(a)(2).18 The court agreed with the 

trial court’s finding that the insurer’s interests 

would be sufficiently protected by its filing of 

a declaratory judgment action.19 

The Colorado Supreme Court granted certio-

rari and affirmed in a 4-3 decision, noting that 

intervention of right under Rule 24(a)(2) requires 

a fact-specific and liberally applied analysis.20 

The Court recognized that the party seeking 

intervention of right must prove (1) a claimed 

interest relating to the subject transaction, (2) 

that the disposition of the underlying action may 

impair its ability to protect its interest, and (3) 

that its interest is not adequately represented 

by existing parties.21 The Court recognized 

its prior approval of Nunn-type agreements 

and also reaffirmed that pretrial stipulated 

judgments cannot be enforced against the 

insurer absent bad faith.22 The majority in 

Bolt concluded that the agreement between 

the plaintiff and defendant was permissible 

under Nunn, although the trial court was not 

required to allow this process and could have 

required a standard Nunn agreement instead 

of determining damages during a bench trial.23 

The Supreme Court affirmed the Court 

of Appeals’ denial of the insurer’s motion to 

intervene because the parties’ agreement did not 

impair the insurer’s interests. The insurer could 

protect its interests through a separate coverage 

declaratory judgment action (which the carrier 

in Bolt had in fact already filed), or by asserting 

defenses to any assigned claims brought against 

it by the plaintiff.24 The Court held that the bench 

trial was similar to a stipulated judgment under 

Nunn, and therefore does not bind the insurer 

“until it has an opportunity to challenge the 

judgment and advance its defenses before a 

neutral factfinder.”25
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In a spirited dissent, Justice Samour, joined 

by Justices Hood and Boatright, criticized the 

bench trial between the plaintiff and defendant to 

secure the damage award, stating, “Make-believe 

or pretend play is fine in daycare centers and 

elementary schools. But it has no place in a court 

of law.”26 The dissent noted the non-adversarial 

nature of the bench trial: the defendant appeared 

but called no witnesses, failed to cross-examine 

the plaintiff’s witnesses, presented no evidence, 

made no motions and gave no closing, and 

even announced to the judge that because of 

its agreement with plaintiff, the defendant was 

“not presenting a defense.”27 The plaintiff and 

defendant, the dissent explained, used a “bogus 

proceeding” to obtain an unopposed $2.5 

million award, which the trial court ultimately 

endorsed.28 

Notably, the dissent did not conclude that 

intervention should have been granted and the 

Court of Appeals decision reversed. Rather, the 

dissent urged that the case should be remanded 

to the trial court to give the plaintiff two choices: 

“enter into a true Nunn agreement with Bolt 

Factory or defend (through Auto-Owners’ 

counsel) against Bolt Factory’s claims in a good 

faith trial.”29

Bolt’s Impact on Insurer Intervention 
in Cases Involving Pretrial Settlements
It appears clear that after Bolt, absent mate-

rially different facts, insurers do not have the 

right to intervene in cases involving pretrial 

agreements. Notably, Bolt did not address 

permissive intervention under Rule 24(b). 

Permissive intervention is discretionary and 

requires a showing of common questions of law 

or fact and consideration of possible prejudice 

to the existing parties.30 Ultimately, it seems 

likely that after Bolt, courts may hesitate to 

grant permissive intervention in cases where 

the insurer can protect its interests in other 

proceedings.

Insurer Intervention to Seek Guidance 
Regarding Covered and Uncovered 
Claims and Damages
Claims against an insured may seek damages 

that, depending on resolution of disputed facts 

in the liability case, may or may not be covered. 

Bolt did not address whether an insurer may 

intervene to help determine which, if any, dam-

ages awarded at trial are covered by its policy. 

Not all jurisdictions that have reached the issue 

agree on whether insurer intervention for this 

purpose is proper.31 Some courts have suggested 

that insurer intervention may be appropriate, 

if not required, to obtain the jury’s guidance 

regarding claimed covered and uncovered 

damages that could be awarded at trial.32 This 

article next discusses insurer intervention in this 

context and the extent to which Bolt impacts 

such intervention.

When there is clearly no coverage for the 

claims against the insured, the insurer may 

disclaim coverage at the outset and decline to 

defend.33 But sometimes disputed facts in the 

underlying liability case may impact coverage 

determinations, including the application of 

policy exclusions or other coverage issues. In 

that situation, the liability insurer will typically 

issue a Reservation of Rights (ROR) letter to its 

insured, advising that it will defend the insured 

in the lawsuit subject to a reservation of rights 

to ultimately decline coverage.34 This may occur 

when the facts alleged in the complaint are vague 

or unclear as to whether covered damages are 

sought or if there is “some doubt” as to whether 

any part of the lawsuit could be covered.35 When 

the facts relevant to determining coverage are 

not “independent of and separable from” the 

relevant facts in the liability case, those facts 

cannot be litigated until the tort suit against 

the insured is over to avoid prejudicing the 

insured’s defense.36 

Consistent with general contract principles, 

the party seeking benefits under an insurance 

contract typically bears the burden of proof. 

The insured has the burden to prove coverage 

exists, and the insurer has the burden to prove 

that an exclusion negates coverage.37 When a 

case is tried to a verdict involving potentially 

covered or uncovered claims or damages, and a 

general verdict is entered, it may be impossible 

for a party to meet its burden to show whether 

or to what extent the verdict includes damages 

covered by the policy.38 

Courts in other jurisdictions have held 

that an insurer who informs its insured of 

the need to submit special verdict forms may 

not be bound by a general verdict that does 

not apportion liability or damages between 

covered or uncovered claims. In contrast, even 

if post-verdict apportionment is not possible, 

the insurer may be liable for coverage if it did 

not advise the insured before trial that special 

verdict forms could help resolve the coverage 

issue and advocate for using them. As one court 

has stated:

[The insurer’s] notification of defense under 

a reservation of rights was not a sufficient 

notification to the insureds that they should 

protect their interest by requesting an appro-

priate verdict. The reservation was no more 

than a general warning, sufficient to preserve 

[the insurer’s] right to litigate coverage but 

too imprecise to shield [the insurer] at a 

suit on the policy by the plaintiff’s onerous 

burden of proving allocation.39

While no Colorado reported decision has 

addressed this issue, the Colorado Court of 

Appeals considered it in an unpublished opinion, 

Gaffigan and Associates, LLC v. American Family 

Mutual Insurance Co.40 In Gaffigan, the insurer 

defended the insured in a construction defect 

suit under a ROR. A general verdict was entered 

and reduced to judgment, and the insurer denied 

coverage. In subsequent coverage litigation, 

the insurer argued that the insured’s inability 

to apportion any covered damages precluded 

any coverage. The trial court rejected that ar-

gument and entered judgment for the insured. 

The Court of Appeals affirmed, observing that 

(1) the allocation burden shifts to the insurer 

when the insurer has a duty to defend, and (2) 

the insurer who controls the insured’s defense 

should itself request special interrogatories or a 

special verdict. This duty applied even though 

the insured had personal counsel throughout 

the liability case. Because the insurer did not 

advocate for a special verdict in the liability case, 

its liability for the entire judgment was affirmed. 

However, whether Colorado will recognize 

the rules articulated in Gaffigan and reported 

decisions from other jurisdictions remains 

unclear. Unpublished Court of Appeals decisions 

can be cited to other courts41 and can have 

persuasive authority, but they cannot be cited 

in cases before the Court of Appeals42 and have 

“no value as precedent.”43  
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Arguments for Insurer Intervention 
Because of Covered and Uncovered 
Claims and Damages
An insurer may argue that it has an interest in 

protecting itself in any proceeding that subjects 

it to potential liability. Both the insured and 

the plaintiff may desire to maximize coverage 

for any award, supporting an argument that 

the insurer’s interests are not adequately 

represented by any party. While intervention 

of right was recently found inappropriate 

under Rule 24(a), the insurer may argue that 
Rule 24(b) authorizes permissive intervention 

because the claims and damages involve 

common questions of fact as to both liability 

and coverage. 

An insurer may argue that a general verdict 

in the underlying liability case that does not 

correlate damages to claims for relief or separate 

covered and noncovered components might 

not resolve coverage issues. Thus, insurers 

may assert that the liability case jury is best 

equipped to determine facts relevant to re-

solving coverage questions and that special 

verdict forms or interrogatories will help guide 

those determinations.

Without special interrogatories and verdict 

forms, determining the coverage issues may 

require additional legal proceedings—such 

as a garnishment of the policy proceeds or 

a declaratory judgment action—in which 

the parties would need to prove which of the 

awarded damages are covered and which are 

not.44 The judge or jury in such a proceeding 

may have to speculate as to the bases for 

the bare damage award. Disclosing liability 

insurance coverage creates a risk of prejudice 

against the defendant insured, so the insurer’s 

intervention, if granted, need not and should 

not be disclosed to the jury.45An insurer seeking 

intervention might argue that no prejudice 

would result to any party if it is allowed to 

intervene for the limited purpose of advocating 

that jurors use special interrogatories and 

verdict forms to establish the existence and 

extent of insurance coverage for any verdict 

against the insured. An insurer might also argue 

that this process would ensure greater certainty 

and support judicial and litigant economies. 

Finally, the insurer could argue that granting 

intervention would prevent prejudice to either 

the insurer or the insured caused by a failure 

to seek such relief under case authorities such 

as Gaffigan, discussed above. 

Arguments Against Insurer 
Intervention Because of Covered and 
Uncovered Claims and Damages
The insured and/or the plaintiff in the liability 

case may oppose insurer intervention. The 

insured may argue that the insurer’s improper 

conduct, such as breaching a duty to defend 

or to reasonably pursue settlement, estops 

the insurer from seeking to intervene.46 Such 

a prior breach arguably precludes the insurer 

from defeating an insured’s arguments op-

posing intervention by citing to the policy’s 

cooperation clause.47 An insured may dispute 

an insurer’s position that its and the plaintiff’s 

interests are aligned in maximizing coverage 

because, where there is a Nunn agreement, 

the insured may focus more on facts needed 

to establish bad faith and less on establishing 

coverage. 

An insured or plaintiff may also argue that 

the proffered “common questions of law or fact” 

are insufficient to warrant intervention. They 

might argue that multiple juror interrogatories 

and/or special verdict forms could cause 

inconsistent verdicts and/or juror confusion 

by interjecting issues not framed by the parties’ 

claims or defenses, suggesting to jurors that 

insurance proceeds are available or otherwise 

impacting the jury’s award. 

Some courts deny intervention on the 

grounds that the insurer’s interest depends on 

the plaintiff recovering and/or the insurer is not 

bound by coverage-related facts determined 

in the underlying trial and can protect its 

rights in a separate action.48 Parties opposing 

intervention may argue that there are better 

ways to determine the extent of coverage, 

such as a post-verdict garnishment action on 

the policy, a declaratory judgment action by 

the insurer, or a breach of contract/bad faith 

action against the insurer by the insured. A party 

opposing intervention can argue that the trial 

court judge will also hear that same evidence 

and can determine any coverage issues in a 

subsequent garnishment action. On the other 

“
Without special 
interrogatories 
and verdict forms, 
determining the 
coverage issues may 
require additional 
legal proceedings—
such as a garnishment 
of the policy proceeds 
or a declaratory 
judgment action—in 
which the parties 
would need to prove 
which of the awarded 
damages are covered 
and which are not.

”
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hand, in a coverage declaratory judgment 

action or a breach of contract/bad faith action, 

some courts, particularly federal district courts 

applying an abstention doctrine, have declined 

to hear insurer coverage declaratory judgment 

actions when a parallel state court proceeding 

may resolve state law issues.49

Finally, parties opposing intervention 

may argue that intervention is unnecessary 

because the insurer is defending under a 

reservation of rights, is not itself a party to the 

case, and accordingly may not be bound by 

determinations made in the case.50 Instead, the 

insurer is free to assert its coverage defenses in 

any other appropriate forum or proceeding.51 

Applying Bolt to Intervention Due to 
Uncovered Claims or Damages
Although arising in a different context, certain 

principles articulated in Bolt may apply here. 

Bolt’s conclusion that the insurer had adequate 

protections available in other forums could 

well lead a trial court to reach the same result 

in this context. One arguable distinction with 

uncovered claims and damages is that the 

jury may be in the best position to answer 

those questions, and accurately allocating 

a general verdict afterward may be difficult, 

if not impossible. On the other hand, courts 

have done exactly that in cases where it was 

found to be possible.52 

Additionally, Gaffigan and other cases 

suggest that an insurer that fails to affirmatively 

seek intervention on this basis might be deemed 

to have waived or be estopped from asserting 

the insured has the burden to prove coverage 

for the damage award. This arguably suggests 

the lack of an adequate remedy if intervention 

is not granted. 

Some of the above authorities suggest that 

a defending insurer should put the insured on 

notice that covered and uncovered claims and 

damages may go to the jury, along with special 

verdict forms to help determine whether or to 

what extent covered damages are awarded. The 

ROR should note the insured’s burden to prove 

coverage (unless the burden is not imposed on 

the insured), and that using a general verdict 

may deprive the insured of that ability. Prudent 

practice suggests that the insured should 

also be advised that the insurer may seek to 

intervene in the liability case to advocate for 

the use of special verdict forms. But because 

retained defense counsel may be conflicted 

from taking a position on whether to advocate 

for using special verdict forms,53 the insured 

should be encouraged to seek legal advice 

on this issue from personal counsel. In some 

instances, the insurer and the insured might 

agree on the utility and substance of special 

verdict forms. Absent that, however, the insurer 

may seek permissive intervention. While the 

cases do not suggest a bright-line rule, they 

do support cogent arguments both for and 

against insurer intervention for this purpose. 

Legal Authority for Intervention 
in Other Contexts
Because Bolt may not always apply to interven-

tion with respect to covered damages or claims, 

case law on insurer intervention generally is 

instructive. Bolt was principally decided in the 

context of a Nunn agreement and based on 

the insurer’s adequate remedy elsewhere, so 

case law considering insurer intervention in 

other contexts may be useful in arguing both 

for and against insurer intervention regarding 

coverage for claims and damages. 

 Colorado courts have allowed insurer in-

tervention in various situations. In the workers’ 

compensation context, where the existence of 

insurance is an integral part of the case, the 

compensation insurer has a right, and possibly 

a duty, to intervene in the injured worker’s tort 

lawsuit against the negligent third party to 

protect its subrogation interest.54 Similarly, an 

uninsured/underinsured motorist insurer has 

the right to intervene in the insured’s tort action 

against the negligent driver to protect against 

possible collusion and to assure a vigorous and 

complete defense for the allegedly uninsured 

or underinsured defendant.55 Intervention 

also prevents the UM/UIM insurer from being 

bound by the judgment entered against the 

defendant without the opportunity to partic-

ipate in the lawsuit.56 An insurer that has paid 

accident-related benefits to the insured may 

be able to intervene in the insured’s lawsuit 

against responsible third parties to assert and 

protect its subrogation claim.57

In the specific context of liability insurance, 

there is precedent both granting and denying 

a liability insurer’s request to intervene in the 

tort action against the insured defendant. In 

Lahey v. Benjou,58 an auto accident victim sued 

the minor driver for negligence and the driver’s 

parents for negligent entrustment and negligent 

supervision, and the parents’ homeowners 

insurer intervened. In a declaratory judgment 

action, the insurer established that a policy 

exclusion precluded coverage for the parents 

in Lahey. In a case applying federal procedural 

law and Colorado substantive law, a partially 

subrogated insurer was held to be a real party 

in interest in the insured’s lawsuit against the 

tortfeasor and was joined in the suit upon 

motion by the tortfeasor-defendant.59 

Conclusion
Bolt makes clear that an insurer presented with 

a Nunn-type agreement will not be granted 

intervention in the liability case as a matter of 

right. While permissive intervention was not 

specifically addressed in Bolt, it seems likely 

that a court considering permissive intervention 

would be strongly influenced by that decision 

and deny permissive intervention under Rule 

24(b) as well.

An insurer’s right to intervene to advocate 

for special interrogatories or verdict forms 

does not appear to be controlled by Bolt, but 

the opinion provides fuel for argument on 

both sides. Trial courts likely retain discretion 

regarding intervention for claims coverage and 

specified damages, weighing the impact of Bolt 

on these issues on a case-by-case basis. 
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The CBA has partnered with Affinity Consulting Group 
to bring you a year-round portal offering:

Monthly webinars  |  Technology tutorials and resources
Checklists, tech reviews and recommendations

Ability to ask questions via cba community  |  Plus a whole lot more

Visit cobar.org/mgmthq

I’m looking 
for more

online CLEs

Give me new tactics 
and strategies on 

building my 
client base

Help me 
keep up with

technology



52     |     C O L OR A D O  L AW Y E R      |     NOV E M B E R  2 0 2 2

TITLE   |    SUB TITLE

News from the CBA, Local Bars, and More
C OM PI L E D  BY  S H E L BY  K N A F E L

Bar News is a monthly compilation of news from the CBA, including sections and committees, administration, and local and specialty bar associations. 

It also includes notices of activities—past, present, and future—from local and national law-related organizations and groups.

AROUND THE BAR   |  BAR NEWS

CONTRIBUTE
Bar News is always looking for pictures 
and descriptions of legal events 
happening throughout Colorado. 
Snapshots taken with a phone camera 
work great! To contribute pictures, 
simply email them to Shelby Knafel at 
sknafel@cobar.org, and be sure to select 
the largest file size when prompted.

Holland & Hart Celebrates its 75th Anniversary with an Afternoon of Service
Holland & Hart celebrated its 75th Anniversary in September through community service events across its offices nationwide, including in 

Denver, Boulder, and Aspen. The events in Colorado were part of a broader “Afternoon of Service” initiative in which staff are encouraged to 

take the afternoon to help give back to the local communities in the firm’s footprint. 

In the firm’s headquarters, 110 members of the Denver office took on 13 separate projects in the Swansea neighborhood of North Denver. 

Community partner Extreme Makeover helped identify homeowners in need of TLC for their homes and yards and supplied the tools and 

materials. Crews of staff members weeded gardens and lawns; cleared brush, leaves, weeds, and debris from alleys; cleared unwanted stumps 

and trees from yards; painted garages and houses; built an outside gym area; and built a new fence and a retaining wall.

1

2

3

1  The Denver crew.
2  Erin Nave, Andrew Roppel, Chris Balch, 
and Sydney Sachs do some yard work at a 
home in North Denver.
3  The Boulder crew.
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CODACC Hosts Mentoring 
Pod and Retreat 
In September, members of the Colorado 

Diverse Attorney Community Circle Program 

(CODACC) met for their monthly “mentoring 

pod” to discuss learning content. The 2022 

class also recently held its second full-

weekend retreat in Crested Butte. It was a 

weekend full of vulnerability, learning, and 

community service in one of Colorado’s most 

beautiful locations.

CLC Luncheon Celebrates Volunteerism
On September 14, over 350 lawyers and community leaders gathered at the Ritz-Carlton in 

Denver to celebrate the accomplishments of Colorado Lawyers Committee volunteer attorneys 

and law firms. This year’s award recipients included Hernandez & Associates, P.C. (Law Firm 

of the Year); Jerome A. DeHerrera (Outstanding Sustained Contribution); Pascal C. Schunk 

(Individual of the Year); and Angela Reyes, the Colorado Office of Economic Development and 

International Trade, and Seigneur Gustafson LLP (Special Recognition Awards).

The CLC thanks all of the honorees and participants in this year’s event, including Gold 

Sponsors Arnold & Porter, Ballard Spahr LLP, Bartlit Beck LLP, Connelly Law LLC, Faegre Drinker 

Biddle & Reath LLP, Fennemore, Hernandez & Associates, P.C., Judicial Arbiter Group, Inc., 

Morrison & Foerster LLP, Polsinelli PC, Sherman & Howard L.L.C., Snell & Wilmer, The Harris 

Law Firm, and Western Union.

CWBA and MVL Unite 
for a Good Cause
On September 23, the Colorado Women’s Bar 

Association and Metro Volunteer Lawyers 

teamed up for MVL’s Family Law Court Pro-

gram in Arapahoe County. Along with some 

of MVL’s regular volunteers, CWBA members 

helped applicants complete the paperwork 

needed to file their family law cases. MVL 

thanks everyone who volunteered for this 

important program. 

Mykaela Schluter, Ariell Bachman, Matt 
Stewart, Brittney Bulawa, and Jimena 
Mohedas. 

David Simmons, Allen Slater, 
Jessica Meza, and Julianne Begay at 
CODACC’s monthly mentoring pod. 

1  Hernandez & Associates, P.C. was named Law Firm of the Year.
2  Jerome A. DeHerrera of Achieve Law Group LLC received the Outstanding Sustained 
Contribution Award for his pro bono representation of the plaintiffs in Lobato v. Taylor.
3  Pascal C. Schunk of Schunk Law Firm P.C. received the Individual of the Year Award.

1

2 3
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Connecting with 
CBA YLD Chair James Fogg

BY  H A L E Y  H E M E N
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Fogg wasn’t always 
sure he wanted to 
be a lawyer. In 
fact, he says,
‘‘Watching my dad 
practice resulted in 
some long periods 
of hesitation and 
consternation 
about being a 
lawyer. Growing up 
around a bunch of 
lawyers who told 
me horror stories 
about law school—
I was terrified 
of it.’’

W
hen asked what he sees as the 

biggest challenge facing the 

CBA Young Lawyer Division, 

James “Jim” Fogg, who began 

his term as YLD chair in July, says it’s getting 

lawyers to prioritize connection among a sea of 

competing interests. “I think the biggest chal-

lenge is to show young lawyers that meaningful 

participation in the bar is worth the time and 

effort.” But for a generation dealing with the 

pressures of being a new lawyer, a generational 

shift in family dynamics, and what Fogg calls 

our “choose-your-own-adventure” society, bar 

involvement can be a hard sell.

“The reality is there’s simply less time to 

devote to volunteer participation,” explains 

Fogg. “More and more often, both parents work, 

not only out of a desire to do so, but also as a 

result of a need to do so to achieve the financial 

stability we all desire for our families. This is 

especially true in places like Colorado, where 

the cost of living has risen dramatically in recent 

years and salaries are still catching up. People 

are inclined to focus on activities that stand to 

increase family revenue versus activities with 

no immediate financial benefit.”

Law firm culture also plays a role. “It’s now 

the norm for lawyers in civil practice to have 

minimum billable requirements, and I think 

if you asked a hundred young lawyers in civil 

practice what the priority is at work, most would 

say ‘to meet or exceed the minimum billable 

requirement.’ That mentality is problematic 

for a number of reasons, but—particularly 

pertinent here—I believe it downplays the value 

of participation in organizations like the bar.” 

The Problem of Selective Engagement
Adding to the financial and work pressures is a 

society that emphasizes selective engagement. 

“Society provides more and more opportunities 

to tune into your immediate wants and needs and 

ignore anything that falls outside those categories. 

For my generation, selective interaction decreases 

engagement with professional organizations like 

bar associations. It can be tempting to forego 

spontaneous, personal interaction at a bar event 

and instead engage online with someone across 

the country who you already know. 

“Obviously, there are upsides to that sort 

of connectedness, but I think there are down-

sides too, including isolation from your own 

community. We all need to be conscious of 

how we spend our time and make sure we’re 

not missing out on opportunities just because 

there’s a less intimidating or more comfortable 

interaction available.”

As YLD chair, Fogg wants to show young 

lawyers that CBA involvement is “worth the 

squeeze.” Put another way: “It’s a long game. 

Building relationships takes time, but rela-

tionships pay off, whether it comes in the form 

of professionalism, business development, or 

personal enrichment. I also want to focus on 

providing a wide array of opportunities to engage 

in, which stands to capture more people in the 

fragmented society we all live and operate in.” 

Learning Curves
The importance of connection and helping 

others is something that Fogg’s parents instilled 

in him from the beginning. His mother, Patricia, 

worked as a speech pathologist, and his father, 

Mark, is a lawyer (and a former CBA president). 

“Both my parents have always been role models, 

particularly because of the values they instilled 

in me when it came to serving others.” 

Fogg learned about the legal profession “from 

the get-go” through his father’s work as a district 

attorney and later as a trial lawyer focused on 

professional malpractice defense. But Fogg 

wasn’t always sure he wanted to be a lawyer. 

In fact, he says, “Watching my dad practice 

resulted in some long periods of hesitation and 

consternation about being a lawyer. Growing up 

around a bunch of lawyers who told me horror 

stories about law school—I was terrified of it.”

But he faced his fears and ultimately enrolled 

at the University of Denver Sturm College of Law, 

which turned out to be a great fit. “DU Law was 

full of great people and offered me the right mix of 

in-class and out-of-class opportunities.” Among 

his favorite extracurriculars was mock trial—he 

was a member of the National Trial Team and 

later ran a 1L mock trial tournament between 

the University of Denver and the University of 

Colorado. He also worked in the Environmental 

Law Clinic for a year and was an articles editor 

for the school’s Water Law Review. 

By the time he left law school, Fogg had a 

considerable amount of experience. Even so, 

the transition to practicing law was challenging: 

“Practicing law is hard and practicing as a new 

lawyer is even harder. Frankly, that’s why I liked 

DU Law so much—they really encouraged us to 

get out and start working during law school. I 
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tried to get as much practical experience as 

possible during law school, and I worked in law 

firms and was always looking for any substantive 

work they were willing to give me. By my third 

year, I was largely going to work as a law clerk 

during the day and going to school at night or 

on the weekends.

“And, after law school, I was able to clerk for 

the Honorable James Casebolt of the Colorado 

Court of Appeals. That progression really helped 

me develop the skills necessary to practice and 

flatten that learning curve, if only by a little 

bit, by the time I started practicing. Getting 

that experience early on is crucial, in my mind 

anyway, for lessening the steep curve that faces 

young lawyers.” 

Balancing Act
Fogg’s voracious approach to work makes 

sense considering his decision to become a 

trial lawyer. He had double majored in polit-

ical science and environmental policy as an 

undergrad at the University of Colorado in 

Boulder, and he went on to law school thinking 

he would become an environmental lawyer. 

Ultimately, however, he found that trial work 

checks all the right boxes for him. 

“Doing trial work offers a unique oppor-

tunity to help someone in what is likely one 

of the worst, or at least most stressful, times 

of their lives. I do a lot of plaintiffs’ side legal 

malpractice work and really enjoy two aspects 

of that work. First, I get to shoulder, and ideally 

solve, a problem that a person or company 

faced that was made worse by a lawyer. Second, 

because legal malpractice cases involve a ‘case 

within a case’ analysis, I get exposed to all sorts 

of different types of industry and law. All of 

that makes it interesting, keeps it engaging, 

and keeps me on my toes.”

The past few years certainly saw Fogg on 

his toes as he juggled work and raising two 

small kids amid the pandemic. “My daughter, 

Addie, was born in May 2020 and my son, 

Jack, in June 2022. I must admit there were 

moments where I just got fed up with playing 

six degrees of COVID separation for three 

hours on a Saturday to figure out how to avoid 

sending my daughter to daycare with someone 

Jim and his wife Becca with their daughter Addie and son Jack.
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who had been exposed to or tested positive 

for COVID-19, just to be able to then go to 

work. Fortunately, I work for and with people 

who understand these pressures and are willing 

to adapt, as we all have had to adapt over the 

past two to three years.”

Fogg is quick to note the pandemic’s silver 

lining: “It has never been more clear to me that 

my family is, and should always be, my number 

one priority. Being a husband, and now a dad, 

has been the best thing I’ve ever done in my 

life. And my young family could not have made 

it through the last two and a half years without 

the love and support of my larger family here in 

Denver. My mom and mother-in-law literally 

got us through taking care of Addie, allowing 

us to maintain our careers during the worst of 

the pandemic. But, more generally, it was my 

family who prompted me to devote my career 

to serving others as a lawyer, and it’s been their 

support that’s kept me working hard in this 

demanding but very rewarding profession.”

Looking Ahead
As he moves forward with his work in the YLD, 

Fogg reflects on his best advice for other young 

lawyers—“take advice from as many people 

as you can get to give it to you, but make the 

decision yourself”—and the best advice he’s 

ever received—“ask questions.” This advice is 

sure to serve him well as he asks other young 

lawyers to consider the benefits of connecting 

with others through the bar association. 

With a full slate of events already planned—

including happy hours, a Women’s March 

event, a yoga workshop, a fly-fishing outing, 

and seminars on storytelling and the power of 

language—Fogg believes every lawyer can find 

community and connection through the CBA. 

They just have to make a little time for it.  

We’ve added more categories and eased 
searchability so that your practice is more visible 
to a wider range of clients.

Be sure to log into LicensedLawyer.org/CO using 
your FindALawyer password to update your bio. 
Email memberhsip@cobar.org or call 303-860-1115, 
ext. 1 for questions and support.
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email mhigham@cobar.org for information about display advertising in Colorado Lawyer.

Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January/ 
February

December 1

March  February 1

April  March 1

May  April 3

June  May 1

July  June 1

August July 3

September  August 1

October  September 1

November  October 2

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

 ■ Design services are available for an 

additional fee.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact Melissa Higham 

at mhigham@cobar.org.

Questions?
Contact Melissa Higham at mhigham@cobar.

org.
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Two more professionals 
are joining JAMS

We are happy to welcome David Stevens and Anne Ollada to our panel.

Kathleen E. Craigmile, Esq.
Hon. Michael A. Martinez
Hon. Anne M. Ollada
Hon. David J. Stevens
Kris E. Zumalt, Esq.

5 New professionals have joined JAMS
We are happy to welcome
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Collaborate 
Strike up conversations with members, share best practices, and upload documents and links.

Learn 
Find out about upcoming CBA and CLE events. 

Network 
Request and make referrals, get insight from colleagues about legal issues, 

and expand your professional network. 

Log on and explore community.cobar.org.

Continue Exploring Community CBA!
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Thomas R. Cross
April 12, 1942–September 27, 2022

After eight decades of a 

life well lived, Tom Cross 

passed away peacefully 

in Colorado Springs on 

September 27, 2022, 

with his family by his 

side. Tom had received a 

late diagnosis of multiple 

sclerosis at age 72, and it was almost as though 

the force of his personality kept the MS at bay 

until his body was too old to fight it any longer. 

But a “fighter” is who Tom was to the end. 

Growing up in the rough city of Flint, Michigan, 

he had to learn to stand up for himself, and those 

tough times shaped him into the person he 

became and the life he pursued as an advocate 

fighting for others. 

Tom received a bachelor’s degree in business 

from the University of Michigan. He was then 

encouraged by others to go to law school because 

he was always advocating and arguing about 

something. After graduating from the prestigious 

University of Michigan Law School, he moved 

to Colorado. 

While working for MetLife in Colorado 

Springs, a young beauty caught his eye and 

captured his heart. He married his sweetheart, 

Patricia Ann Witham, in 1970, and with her 

loving support, he passed the Colorado bar 

exam and joined the profession he would be 

a part of for the next 42 years. 

Described as a “legendary lawyer” by a 

CBA past president, Tom earned his admirable 

reputation as a family law attorney in Colorado 

Springs. He went on to serve as president of the 

El Paso County Bar Association in 1982–83 and 

then as CBA president in 1991–92, focusing 

his term on professional ethics. As part of his 

notable professional career, he also provided 

hundreds of hours of pro bono legal services 

to the underprivileged.

Tom’s service extended beyond the legal 

community. He served as chair of the El Paso 

County Democratic Party and was an active 

proponent of civil rights, which included joining 

the fight against the passage of Amendment 2 

in Colorado. He was also involved in helping 

transform the Colorado Springs Orchestra in his 

role as president of what became the Colorado 

Springs Philharmonic.

As dedicated as he was to serving his pro-

fession and community, he was an even better 

father and husband. The only sporting events 

that mattered more to Tom than his beloved 

Michigan games were those of his children 

and grandchildren. He spent countless hours 

cheering them on in their various endeavors. 

Family time was paramount, and Tom helped 

create experiences his family will cherish forever.

In retirement, while he still had his health, 

Tom split his time between riding his Harley 

with Pat and relaxing with her at the couple’s 

Nebraska ranch, where they enjoyed 200 acres, 

six Clydesdale horses, hay to bale, and frequent 

visits from family. 

Tom is survived by his loving and devoted 

wife of 52 years, Patricia, along with his children 

Scott, Stephanie, and Tim. He was an amazing 

“Pop Pop” to his 10 grandchildren: Brittany, 

Erika, Victoria, Thomas, Christopher, Natali, 

Adam, Erin, Cody, and Rowan, who were all 

fortunate to have special opportunities and 

numerous experiences with their grandpa. 

Before his passing, Tom was able to meet his 

first great grandson, Arthur, and had a great 

granddaughter on the way. 

Tom’s strength and intellect were towering, 

but his kindness and compassion were fun-

damental to every decision he made. He lived 

life to the fullest and didn’t leave anything “in 

the tank.” As the keystone of his family and a 

pillar of strength in the community, Tom will 

be greatly missed, but his legacy will live on.

—Submitted by the Cross family 

In Memoriam
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Colorado Judicial Ethics 
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C.J.E.A.B. Advisory Opinion 2022-05
(Finalized and effective 

September 19, 2022)

Background
LinkedIn is an online social media website 

that focuses on professional networking and 

career development. Millions of professionals 

use LinkedIn to post résumés, search for jobs, 

and interact with other professionals. Some use 

LinkedIn as a tool to search for speaking oppor-

tunities, join boards, or be notified of breaking 

news articles relevant to their profession. Many 

courts and bar associations have LinkedIn pages 

where users may search for information about 

the organization or view the organization’s 

membership. The Colorado Judicial Department, 

Colorado Supreme Court, and Colorado Court 

of Appeals all have LinkedIn pages. 

Every LinkedIn user has an account profile, 

which lists the user’s name, current employer, 

a short biography, and space to post a résumé 

if the user wants to include one. Like other 

interactive social media platforms, LinkedIn 

lets users “connect” with one another, which 

allows the user to see what their connections 

post, comment on, or react to.1 In turn, the 

connection can view the same information of 

the user with whom they connect. Any user 

can react to posts by using symbols to “like,” 

“celebrate,” “support,” “love,” show something 

is “insightful,” or be “curious” about something. 

Users may also comment on posts, share a post 

by reposting it, or send a private message to a 

connection. 

A few factors distinguish LinkedIn from 

other online social networking platforms. First, 

users may list their skills and “endorse” the 

skills of a connection, business, or organization. 

An endorsement is a way to recognize any 

professional abilities or services.2 Second, 

when a user comments or reacts to a post on 

most social networks like Twitter or Facebook, 

the original creator of the post is notified of the 

user’s action. But when a user comments or 

reacts to a post on LinkedIn, 

not only is the original creator notified that 

you commented, but LinkedIn takes your 

comment and inserts it into the feed of your 

network. It shares with your contacts your 

comment. Even if you are commenting on 

someone completely disconnected from 

your other contacts, LinkedIn will still share 

your comment and their post in the feed 

of your network. This means you have the 

opportunity of placing yourself, your ideas, 

and your insights in front of a much wider 

audience that extends far beyond the limits 

of your own network.3 

Thus, by default, anything a user posts, shares 

by reposting, comments on, or reacts to on 

LinkedIn is broadcast to the user’s connections 

and appears on the user’s profile.4 Users may, 

however, control their privacy settings to specify 

the audience they want to reach for each pub-

lished post.5 For instance, posts may be limited 

to connections, members of a LinkedIn group, 

or attendees of an event. Conversely, users may 

change their settings to reach a wider audience 

to allow anyone on LinkedIn or Twitter or any 

web user, whether they have a LinkedIn profile 

or not, to view posts. Once a user has selected a 

visibility option, it is saved as that user’s default 

privacy option.6 A visibility option may not be 

changed after a post has been shared. 

The CJEAB has been asked whether a sitting 

judge may have a professional profile on Linke-

dIn, and if so, to what extent a judge may be 

active on the site and with whom a judge may 

connect. This opinion addresses the ethical 

implications of judges using LinkedIn to post, 

comment on, endorse, connect with, or react 

to posts made by themselves and others. 

Issues Presented and Brief Answers
1. May a judge have a LinkedIn profile?

 ■ Answer: Yes. A judge may have a profes-

sional LinkedIn profile that identifies the 

judge as a judicial officer. Alternatively, 

a judge may choose not to identify as a 

judicial officer. Irrespective of whether 

a judge identifies as a judicial officer, 

however, the judge must assume his or 

her identity as a judge will be known 

and must conduct himself or herself in 

a manner consistent with the Colorado 

Code of Judicial Conduct (Code).  

2. May a judge post, repost, comment on, or 

react to general information on LinkedIn, 

including public legal decisions?

 ■ Answer: Perhaps. A judge may post and 

repost general information on LinkedIn, 

including public legal decisions, subject 

to the qualifications discussed below. 

A judge should be wary, however, of 

commenting on or reacting to posts 

in general, including public legal de-

cisions or articles concerning public 

legal decisions. 

3. May a judge have connections on Linke-

dIn, and if so, what are the limitations?

 ■ Answer: Yes. In general, a judge may 

have connections, including lawyers, on 

LinkedIn subject to the qualifications 

mentioned below. 

4. May a judge endorse a connection?

 ■ Answer: No. A sitting judge may not 

endorse the skills of a connection or 

endorse a business because doing so 

would be an abuse of the prestige of 

judicial office. If, however, a judge has 

personal knowledge of a connection’s 

skill set (e.g., the connection was a 

former law clerk), the judge may provide 

that person a reference. 

5. May a judge connect to a local, state, 

national, or specialty bar association on 

LinkedIn?
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 ■ Answer: Yes. As long as the bar associ-

ation is not discriminatory or partisan, 

the judge may connect with a local, state, 

national, or specialty bar association. 

Applicable Provisions of the Code
Several rules and canons apply to a judge’s 

LinkedIn account. Rule 1.2 provides that “[a] 

judge shall act at all times in a manner that pro-

motes public confidence in the independence, 

integrity, and impartiality of the judiciary, and 

shall avoid impropriety and the appearance 

of impropriety.” Comment [1] provides that 

“[p]ublic confidence in the judiciary is eroded 

by improper conduct and conduct that creates 

an appearance of impropriety. This principle 

applies to both the professional and personal 

conduct of a judge.” 

Rule 1.3 provides that “[a] judge shall not 

abuse the prestige of judicial office to advance 

the personal or economic interests of others 

or allow others to do so,” but comment [2] 

provides that “a judge may provide a reference 

or recommendation for an individual based 

upon the judge’s personal knowledge.”

Rule 2.4(A) provides that “[a] judge shall not 

be swayed by public clamor or fear of criticism,” 

and subsection (B) provides that “[a] judge shall 

not permit family, social, political, financial, or 

other interests or relationships to influence the 

judge’s judicial conduct or judgment.” Similarly, 

subsection (C) provides that “[a] judge shall not 

convey or permit others to convey the impression 

that any person or organization is in a position 

to influence the judge.”

Rule 2.9 prohibits judges from “initiat[ing], 

permit[ting], or consider[ing] ex parte communi-

cations, or consider[ing] other communications 

made to the judge outside the presence of the 

parties or their lawyers, concerning a pending 

or impending matter. . . .” 

Rule 2.10(A) provides that “[a] judge shall not 

make any public statement that might reasonably 

be expected to affect the outcome or impair the 

fairness of a matter pending or impending in 

any court, or make any nonpublic statement that 

might substantially interfere with a fair trial or 

hearing,” but subsection (D) permits the judge to 

make public statements in the course of official 

duties, explain court proceedings, or comment 

on any proceeding in which the judge is a litigant 

in a personal capacity, subject to Canon 1, 

which requires judges to uphold and promote 

the independence, integrity, and impartiality 

of the judiciary and avoid impropriety and the 

appearance of impropriety.

Canon 3 requires a judge to conduct personal 

and extrajudicial activities in a way that min-

imizes the risk of conflict with the obligations 

of judicial office. Rule 3.1 governs extrajudicial 

activities in general and clarifies that “[a] judge 

may engage in extrajudicial activities, except 

as prohibited by law or this Code,” but when 

engaging in such extrajudicial activities, a judge 

shall not 

A. participate in activities that will interfere 

with the proper performance of the judge’s 

judicial duties;

B. participate in activities that will lead to 

frequent disqualification of the judge;

C. participate in activities that would appear 

to a reasonable person to undermine 

the judge’s independence, integrity, or 

impartiality;

D. engage in conduct that would appear to a 

reasonable person to be coercive;

E. make use of court premises, staff, sta-

tionery, equipment, or other resources, 

except for incidental use for activities that 

concern the law, the legal system, or the 

administration of justice, or unless such 

additional use is permitted by law.

Rule 3.5 provides that “[a] judge shall not 

intentionally disclose or use nonpublic infor-

mation acquired in a judicial capacity for any 

purpose unrelated to the judge’s judicial duties.” 

Rule 3.6 prohibits judges from holding 

membership in any organization that practices 

invidious discrimination on the basis of race, 

sex, gender, religion, national origin, ethnicity, 

or sexual orientation. 

Canon 4 prohibits judges and candidates 

for judicial office from engaging “in political 

or campaign activity that is inconsistent with 

the independence, integrity, or impartiality of 

the judiciary.” Specifically, Rule 4.1(A) prohibits 

judges from publicly endors[ing] or oppos[ing] 

a candidate for any public office . . . publicly 

identify[ing] himself or herself as a candidate of 

a political organization . . . seek[ing], accept[ing], 

or us[ing] endorsements from a political orga-

nization; mak[ing] any statement that would 

reasonably be expected to affect the outcome 

or impair the fairness of a matter pending or 

impending in any court; or in connection with 

cases, controversies, or issues that are likely to 

come before the court, mak[ing] pledges, prom-

ises, or commitments that are inconsistent with 

the impartial performance of the adjudicative 

duties of judicial office.

As explained in the comments, “public 

confidence in the independence and impartiality 

of the judiciary is eroded if judges or judicial 

candidates are perceived to be subject to political 

influence,” and “[a]lthough members of the 

families of judges and judicial candidates are 

free to engage in their own political activity, 

including running for public office, there is no 

‘family exception’ to the prohibition . . . against 

a judge publicly endorsing public candidates 

for public office.” C.J.C. Rule 4.1, cmts. [1]; [3].

Analysis
Electronic communication has become so 

pervasive among the judiciary that some states 

have amended their judicial ethics codes to 

cover social media use and Internet activity.7 

Colorado’s Code has not been amended in such 

a way, but the Code applies with the same force 

to a judge’s activities in the virtual world as it 

does in the real world. Online social networking 

is not per se prohibited by the Code because, 

by itself, such action does not impair a judge’s 

ability to act impartially or call into question a 

judge’s integrity any more than an in-person 

conversation would.8 Unlike communicating 

in person, however, online networking might 

become problematic because a judge cannot 

control the context or the audience that hears 

or sees the judge’s message; rather, any images, 

links, endorsements, or words a judge posts, even 

if privately made to a connection, are permanent 

and may become widely accessible. LinkedIn’s 

prevalent use poses unique challenges that may 

have significant ethical implications for judges. 

Nevertheless, as recognized by the ABA, “with 

proper care, judges’ use of [electronic social 

media] does not necessarily compromise their 

duties under the Model Code any more than 

use of traditional and less public forms of social 
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connection such as U.S. Mail, telephone, email 

or texting.” ABA Formal Op. 462 (2013). 

1. A Judge May Have a LinkedIn Account 
Every ethics committee that has considered the 

issue has concluded that a judge may have a 

LinkedIn (or similar) profile page. The judge has 

the option of disclosing his or her professional 

status on their page or hiding it. See, e.g., UT Ad. 

Op. 2012-01 (Aug. 31, 2012) (judge’s LinkedIn 

profile could identify judge as a judicial officer 

and could include a photograph of judge in 

judicial robes if the photo was taken in the 

appropriate setting; alternatively, judge could 

use a screen name or pseudonym); see also MA 

Letter Op. 2016-01 (Feb. 16, 2016) (judge may 

not want to identify as a judge on social media 

for non-ethical concerns like safety, but if a 

judge wants to, he or she may identify as a judge 

because a “judge’s appropriate use of Facebook 

should not threaten the dignity of judicial office, 

constitute an abuse of prestige of judicial office, 

or otherwise violate the Code”). If a judge 

decides not to disclose his or her professional 

status or to adopt a screen name, the judge 

must assume his or her judicial identity will be 

known and must comply with the Code at all 

times. See UT Ad. Op. 2012-01 (any judge who 

chooses not to disclose his or her professional 

status on a social networking site must “operate 

under the assumption that those who view the 

judge’s comment[s] will know the commenter is 

a judge”); N.M. Ad. Op. Concerning Soc. Media 

(Feb. 15, 2016) (judge could use a pseudonym, 

but judge’s actions online are still subject to the 

code of conduct). 

We similarly conclude that a judge may have 

a LinkedIn profile which identifies the judge as 

a judicial officer. The judge may post a profile 

picture of themselves in judicial robes as long as 

the photo is taken in the appropriate setting, i.e., 

a courtroom or in chambers. Having a LinkedIn 

profile page that identifies the judge as a judicial 

officer, mentions the court the judge serves, and 

contains a picture of the judge in robes does 

not violate Rule 1.2 or 1.3 because there is no 

concern that the judge is using the prestige of 

judicial office for an improper purpose. Rather, 

identifying as such is analogous to the judge 

introducing themselves in a professional setting, 

and the same information is often included on a 

court’s website or, if it exists, a court’s LinkedIn 

webpage.  

We also conclude that a judge may choose 

not to disclose his or her professional status 

on LinkedIn, but the judge should act as if 

every LinkedIn connection knows the judge 

is a judicial officer because the judge’s online 

activities (even if conducted anonymously) 

remain subject to the Code.

2. Judges Posting, Reposting, Commenting, 
and Reacting on LinkedIn
Judges must exercise caution when posting, 

reposting, commenting, or reacting on LinkedIn.9 

As the ABA recognized, “upon assuming the 

bench, judges accept a duty to ‘respect and 

honor the judicial office as a public trust and 

strive to maintain and enhance confidence in 

the legal system,’ [and] [a]lthough judges are 

full-fledged members of their communities, [] 

they ‘should expect to be the subject of public 

scrutiny that might be viewed as burdensome if 

applied to other citizens.’” ABA Formal Op. 462; 

see also C.J.C. Rule 1.2, cmt. [2] (“A judge should 

expect to be the subject of public scrutiny that 

might be viewed as burdensome if applied to 

other citizens and must accept the restrictions 

imposed by the Code.”). 

When considering whether to post, repost, 

comment on, or react to content, there are (1) 

issues a judge must never post or comment on 

because doing so would violate the Code; (2) 

issues judges may post or comment on because 

the subject matter concerns the law, the legal 

system, or the administration of justice; and 

(3) issues judges may post or comment on after 

weighing the risks and exercising care. 

First, judges must never post, repost, com-

ment on, or react to anything on LinkedIn 

Are you a lawyer asking yourself 

“How can I help my community?”
Are you a legal services provider wondering 

“Where can I find volunteer lawyers?”

Succession to Service answers those 
questions by connecting lawyers who 
want to volunteer their time with the 
organizations that need them—at no 
cost to either the lawyers or the non-
profits. Succession to Service is about 
relationships and cooperation. It is 
a program that brings good lawyers 
and good causes together. None of 
us can build a community alone. The 
Succession to Service platform serves 
as Colorado’s pro bono pipeline!

It is our ethical obligation as attorneys in 
Colorado to provide pro bono assistance 
to persons in need of legal services who 
cannot afford them.

For more information now and 
to learn how you can get involved, 
visit successiontoservice.org  
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that would violate the Code, including but 

not limited to posts involving pending cases, 

non-public information concerning a case, or 

political activity. See C.J.C. Rule 2.10(A) (judges 

are prohibited from making public statements 

that might reasonably be expected to affect 

the outcome or impair the fairness of a matter 

pending or impending in any court or to make 

any nonpublic statement that might substantially 

interfere with a fair trial or hearing); C.J.C. Rule 

3.5 (judges shall not intentionally disclose 

or use nonpublic information acquired in a 

judicial capacity for any purpose unrelated to the 

judge’s judicial duties); C.J.C. Canon 4 (judges 

are prohibited from engaging “in political or 

campaign activity that is inconsistent with the 

independence, integrity, or impartiality of the 

judiciary”). Similarly, judges may not post, 

repost, comment on, or react to anything that is 

discriminatory, biased, or expresses prejudice. 

See C.J.C. Rule 3.1, cmt. [3] (“Discriminatory 

actions and expressions of bias or prejudice by a 

judge, even outside the judge’s official or judicial 

actions, are likely to appear to a reasonable 

person to call into question the judge’s integrity 

or impartiality.”). This includes, but is not limited 

to, any post, comment, or reaction that demeans 

a person based upon their race, sex, gender, 

religion, national origin, ethnicity, disability, age, 

sexual orientation, or socioeconomic status. For 

example, judges should not forward what the 

judge might regard as an innocuous off-color 

joke because, for a judge, there is no such thing 

as an innocuous off-color joke. 

Second, subject to the restrictions mentioned 

below, judges may generally post, repost, com-

ment on, and react to topics concerning the 

law, the legal system, or the administration of 

justice because they “are uniquely qualified” to 

engage in and address these issues. See C.J.C. 

Rules 3.1 and 3.7; see also CJEO Expedited Op. 

2021-42 (Apr. 28, 2021) (judges may use social 

media to make statements about the law, legal 

system, or the administration of justice, including 

legislation affecting the judiciary; however, 

judges must exercise caution and restraint, 

should assume the widest possible audience 

due to lack of control over dissemination, may 

not engage in political commentary, and must 

evaluate and monitor what they intend to post). 

As recognized by California’s Ethics Com-

mittee, “the code does not precisely define the 

law, the legal system, or the administration of 

justice,” and “an overly broad interpretation could 

sweep nearly any sociopolitical topic within 

its ambit.” CJEO Op. 2021-42 at p.7. To provide 

judges with guidance, the Committee advised 

that conduct is more likely to fall within the safe 

harbor of the scope of the law, the legal system, 

or administration of justice when it pertains 

to “purely administrative issues, such as court 

budgets, facilities, and docketing impacts rather 

than the more substantive end of the policy 

spectrum.” Id. at 7–8. We think such guidance 

is sound; posts, comments on, and reactions 

to issues concerning court administration and 

procedure are apolitical and fall on the safer 

side of the posting spectrum. For instance, 

judges may post or comment on announcements 

for free legal clinics, new court rules, judicial 

vacancies, and upcoming meetings for local 

specialty bars and inns of court because there 

is nothing controversial or inappropriate about 

these subjects. Judges may also post and repost 

public legal decisions from their own court or 

any state or federal court. Additionally, judges 

may post or repost neutral news reports on 

judicial decisions but should think twice about 

posting, commenting on, or reacting to articles 

praising or criticizing a legal decision because 

doing so drifts away from the safe harbor of the 

law, the legal system, and the administration 

of justice and wades into sociopolitical waters. 

With respect to posting and reposting content 

on LinkedIn, there is no bright-line rule, but some 

ethics committees have established a two-step 

process to help judges decide whether a post 

complies with the applicable ethics code. See id. 

at 8. First, a judge must evaluate the post using 

the guidelines for impropriety before posting 

something on LinkedIn.10 Second, the judge 

must monitor reactions to the post. Under this 

two-step inquiry, even if a post does not appear 

to be inappropriate, public comment or reaction 

to the post may render it inappropriate.   

For instance, a judge could post a link to 

the U.S. Supreme Court’s recent decision in 

Dobbs v. Jackson Women’s Health Organization, 

142 S. Ct. 2228 (2022), on his or her LinkedIn 

profile page without violating the Code. But 

posting is just one step of the process; a judge 

must also monitor comments and reactions 

to the post. LinkedIn allows connections to 

like, celebrate, support, or love a post. It also 

allows connections to be curious about posts. 

Some may wonder what the judge’s intention 

was when making such a post, and what first 

began as an innocuous post announcing a 

long-awaited U.S. Supreme Court decision 

may quickly evolve into a political or biased 

battleground of commentary and reactions 

made by others. Judges have been disciplined 

for not monitoring and removing the offensive 

posts others have made on their social media 

pages. See, e.g., CA Comm. on Jud. Performance, 

Ann. Rept. (2018), Private Admonishment 2, at 

p. 27 (judge privately admonished for failing to 

monitor social media account connected with 

judge’s name); see also CA Judges Assoc., CJEO 

66, p. 5 (Nov. 23, 2010) (“[A] judge is obligated 

to delete, hide from public view or otherwise 

repudiate demeaning or offensive comments 

made by others that appear on the judge’s 

social networking site.”). Consistent with other 

ethics jurisdictions, Rules 1.2, 1.3, and 2.4, we 

conclude that judges must monitor comments 

and reactions to anything they post or repost 

on LinkedIn. 

State judicial ethics committees have recog-

nized that commenting on or reacting to posts 

on LinkedIn may create concerns for judges. 

Problems arise when a judge “contribut[es] 

to [a] site or otherwise comment[s] on others’ 

contributions” and that these “issues arise even 

where the contribution may be as perfunctory 

as selecting a thumbs up icon on a post or on 

another’s page. Indeed, depending on the 

circumstances, that perfunctory act may create 

more of an issue than a detailed post might.” 

CJEO Formal Ethics Op. No. 78 (Jan. 2020) at 

3. These issues may be more pronounced on 

LinkedIn because any time a user comments on 

or reacts to a post, every connection the user has 

is automatically notified of the user’s comment 

or reaction unless the user has restricted his 

or her visibility settings. While the notification 

function is helpful for many professionals seeking 

increased exposure, the same cannot be said 

for a judge. Moreover, because many LinkedIn 

users forget to change their privacy settings or 
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do not realize they “are talking to [their] entire 

network and not just the individual who posted 

the message,” they are “unaware that their 

comment is being carried to hundreds and 

even thousands of people who have no idea 

what [the commenter] is talking about because 

there is no context to the comment.” Richard 

Bliss, The Art of the Comment on LinkedIn; see 

also MA Ad. Op. 2016-01 (a judge’s “comments 

on other’s posts may be transmitted without the 

judge’s permission or knowledge to unintended 

recipients and may be taken out of context, 

relayed incorrectly or saved indefinitely”). Finally, 

even though a user may send a comment to a 

specific connection or targeted audience, the 

user has no control over any recipient’s ability 

to share or repost the user’s comment. 

While completely eliminating the risk of 

misuse or unintended dissemination may be 

impossible, many jurisdictions have determined 

that judges should attempt to reduce the danger 

by using protective privacy settings. See State v. 

Thomas, 376 P.3d 184, 199 (NM 2016) (“Judges 

should make use of privacy settings to protect 

their online presence but should also consider 

any statement posted online to be a public 

statement and take care to limit such actions 

accordingly.”); see also CJEO Ad. Op. 66 (judges 

should “not participate in an online social 

networking site without being familiar with that 

site’s privacy settings and how to modify them”). 

Regardless of privacy settings, however, judges 

must understand that any comment or reaction 

made on LinkedIn will leave a footprint.  

In sum, judges may post, repost, comment 

on, and react to posts while using LinkedIn 

subject to the qualifications mentioned above, 

but they should proceed with extreme caution. 

3. Limitations on a Judge’s 
LinkedIn Connections 
Most ethics decisions do not place limitations 

on the social media connections a judge may 

have, with the exception of connections with 

lawyers. Judges may generally connect with 

lawyers unless that lawyer appears or will appear 

before the judge; in those situations, the ethics 

committees are split. Some states have adopted 

a bright-line rule prohibiting judges from being 

social media friends or connecting with lawyers 

who may appear before them. See, e.g., MA 

Comm. on Jud. Ethics Ad. Op. 2016-1 (Feb. 16, 

2016) (judges may not make or accept a friend 

request from any lawyer reasonably likely to 

appear before the judge); CT Informal Ad. 

Op. 2013-06 (Mar. 22, 2013) (judge should not 

become a social networking “friend” of attorneys 

who may appear before the judge); OK Jud. 

Ethics Op. 2011-3 (July 6, 2011) (judges may 

not “friend” attorneys appearing before them 

in court because public trust in impartiality 

and fairness of judicial system requires erring 

on the side of caution where the situation like 

online networking is “fraught with peril”). Some 

states take the prohibition further and disallow 

judges from friending or connecting with law 

enforcement and social workers who frequently 

appear before the judge. See, e.g., OK Jud. Ethics 

Op. 2011-3. 

Other states have declined to adopt a bright-

line rule and have instead determined that the 

issue depends on the nature and scope of the 

relationship between the judge and the attorney. 

These states distinguish between a social media 

“friend” or connection versus a friend in the real 

world and have concluded that the two are not 

the same; while a person may have hundreds 

or thousands of online friends or connections, 

it is unlikely they have that many in the real 

world. Thus, whether a person is truly a friend 

depends on the frequency and substance of the 

contact. See, e.g., NM Ad. Comm. on Code of Jud. 

Conduct Op. Concerning Social Media (Feb. 

15, 2016) (“Given the ubiquitous use of social 

networking, the mere fact that a judge and an 

attorney who may appear before the judge are 

linked in some manner on a social networking 

site does not itself give the impression that the 

attorney has the ability to influence the judge.”); 

UT Ethics Ad. Comm. Informal Op. 12-01 (Aug. 

31, 2012) (because most individuals use social 

media and understand that an online “friend” 

is not necessarily a real friend, judges may be 

friends and accept friend requests from lawyers 

appearing before them in court); OH Ad. Op. 

2010-7 (Dec. 8, 2010) (judge may be a “friend” 

on a social networking site with a lawyer who 

appears as counsel in a case before the judge).

Given the prevalence of social media and 

the population’s general understanding that 

having an online connection is not synonymous 

with friendship in the real world, we decline to 

adopt a bright-line rule prohibiting judges from 

making LinkedIn connections with lawyers who 

may appear before them. Instead, we conclude 

that context matters. States like California and 

New Mexico have identified helpful factors 

judges should consider when deciding whether 

to connect with an attorney online: (1) the nature 

of the social networking page; (2) the number 

of friends or connections the judge has on the 

page; (3) the judge’s practice when deciding 

whom to friend or connect with; and (4) how 

regularly the attorney appears before the judge. 

See Nat’l Center for State Courts Center for Jud. 

Ethics, Jud. Conduct Reporter, Vol. 39, No. 1, p. 15 

(Spring 2017). For instance, “the more personal 

the page, the fewer number of friends and the 

more exclusive the judge is deciding whom 

to add, and the more frequently the attorney 

appears before the judge, the more ‘friending’ 

the attorney would create the impression that 

the attorney is in a special position to influence 

the judge.” Id. On the other hand, “‘friending’ 

an attorney would more likely be appropriate 

if the page is less personal, the judge has more 

‘friends’ on the page, and the judge is more 

inclusive when choosing whom to ‘friend,’ 

particularly if the attorney is unlikely to actually 

appear before the judge.” Id. 

A. Judge’s Duty to Disconnect from 
Lawyers Appearing Before Them

While a judge may remain friends or have a 

connection with an attorney who may appear 

before a judge, some state ethics committees 

require judges to unfriend or disconnect from 

any lawyers who actually appear before the 

judge. See CJA CJEO Op. 66 (Nov. 23, 2010) 

(when a judge learns that an attorney who is a 

member of the judge’s online social networking 

community has a case pending before the judge, 

the online interaction with that attorney must 

cease, i.e., the attorney should be “unfriended,” 

and the relationship disclosed). 

Other states, like Florida, have criticized this 

approach because it requires, “each judge who 

ha[s] accepted a lawyer as a friend or connection 

to constantly scan the cases assigned to the 

judge, and the lawyers appearing in each case, 

and ‘defriend’ or delist each lawyer upon a friend 
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or connection making an appearance in a case 

assigned to a judge.” FL Jud. Eth. Ad. Op. 2012-12 

(May 9, 2012). Under Florida’s approach, the 

judge considers whether or not a lawyer may 

appear before the judge, and, based on the 

characteristics of the lawyer’s practice and the 

jurisdiction of the judge’s court, determines 

whether to delist an attorney connection. See id. 

We agree that Florida’s approach is more practi-

cal, as it does not require a judge to “constantly 

approv[e], delet[e], and reapprove[e] lawyers 

as . . . ‘connections’ as their cases are assigned 

to, and thereafter concluded or removed from 

a judge.” Id. 

This more flexible approach also accommo-

dates new judges who had pre-existing LinkedIn 

accounts with attorney connections before being 

appointed to the bench. New judges should 

consider whether the attorney connection may 

appear before them, the judge’s docket type, and 

the characteristics of the connected lawyer’s 

practice when deciding to delist a pre-existing 

attorney connection or to accept an invitation 

from a new attorney connection. 

B. Judge’s Duty to Recuse from Attorney 
Connections Appearing Before Them

No judicial ethics committee has determined that 

disqualification is necessary when an attorney 

with whom the judge has an online connection 

appears before the judge; rather, the connection 

should just be one factor in considering whether 

a judge’s impartiality may be compromised. See 

AZ Jud. Ethics Ad. Op. 2014-01 (Aug. 5, 2014) 

(there is no per se disqualification requirement 

when a litigant or lawyer has an online social 

connection with a judge, but there may be facts 

and circumstances related to the social media 

relationship that require disqualification). 

In C.J.E.A.B. Advisory Opinion 2021-02, we 

discussed when a judge should recuse based 

on an existing personal relationship; the same 

recusal analysis applies to LinkedIn connections.

C. Judge’s Duty to Disclose an Attorney 
Connection Appearing Before Them 

Some states require the judge to disclose the 

online connection with the attorney to the 

parties only in certain circumstances. See, e.g., 

MA Comm. on Jud. Ethics Op. 2018-03 (May 

18, 2018) (“When a judge knows that the lawyer 

appearing before the judge is a former Facebook 

friend [or LinkedIn connection], the judge 

should consider the nature of the particular 

relationship to determine whether disclosure 

is warranted.”). 

In C.J.E.A.B. Advisory Opinion 2021-02, we 

also discussed when a judge should disclose a 

friendship. That opinion applies to connections 

between judges and attorneys in the virtual 

world. Having a LinkedIn connection is just one 

factor for a judge to consider in determining 

whether to disclose the relationship. As we 

discussed in Advisory Opinion 2021-02, the 

focus is on the actual relationship between the 

lawyer and the judge. 

4. Endorsing Connections
LinkedIn users can include specific skills on 

their profile to showcase their abilities to other 

LinkedIn members, like peers, colleagues, 

managers, and recruiters.11 Once a user has 

added a skill, their connections may endorse 

those skills, thereby giving strength to the user’s 

profile and “increas[ing] the likelihood that 

[the user] will be discovered for opportunities 

relating to the skills possessed.” Id.  

Rule 1.3 prohibits judges from using the 

prestige of judicial office to advance the personal 

or economic interests of others. Because the 

purpose of an endorsement is to help advance 

the interests of a connection by raising their 

status, judges (whether identifying as judges or 

not) should not endorse any connection’s skills. 

See, e.g., AZ Ad. Op. 2014-01 (it is problematic 

for a judge to recommend employment by 

clients of any profession—not just the legal 

profession—by using the judge’s position or title 

because it would violate Rule 1.3). In addition 

to violating Rule 1.3, endorsing a lawyer’s skills 

on LinkedIn would violate Rule 1.2. See id.; see 

also UT Ad. Op. 2012-01. Additionally, many 

jurisdictions prevent judges from endorsing 

businesses for the same reasons. See, e.g., NY 

Jud. Ethics Comm. Ad. Op. 19-87 (Sept. 12, 2019) 

(judge may not provide written testimonial or 

other endorsement on social media for use in 

promoting a professional travel enterprise even 

if judge did not identify as a judicial officer); MI 

State Bar, Judicial Social Media, FAQs (judge 

may not use the prestige of office to support or 

like a business on social media). We similarly 

conclude that judges should not endorse the 

skills of any connection or endorse businesses 

on LinkedIn.

A judge could, however, use LinkedIn to 

recommend a former law clerk to a specific pro-

spective employer without violating Rules 1.2 or 

1.3, provided the recommendation clearly states 

it is for that person and the recommendation is 

based on the judge’s personal knowledge of the 

person being recommended. See C.J.C. Rule 1.3 

Cmt. [2] (“A judge may provide a reference or 

recommendation for an individual based upon 

the judge’s personal knowledge.”). 

New judges with existing LinkedIn accounts 

who previously endorsed attorney connections 

or businesses should “unendorse” attorney 

connections and businesses they have previously 

endorsed to comply with Rule 1.3.12 

5. A Judge May Connect with Bar 
Associations on LinkedIn
In C.J.E.A.B. Advisory Opinion 2022-02 we dis-

cussed whether a judge could serve on the board 

of or be a dues-paying member of a “specialty” 

bar association. We concluded that the concern 

with a specialty bar association was not whether 

the organization focused on a specific type of 

law or the composition of its members, but 

whether the organization was “partisan” and a 

judge’s association with the organization would 

give the appearance of impropriety, convey the 

impression the judge could be influenced, risk 

the prestige of judicial office, or erode public 

confidence in the judiciary. Our analysis in 

Advisory Opinion 2022-02 applies in the context 

of LinkedIn as well. As long as a bar association 

is not partisan or discriminatory, judges may 

connect with local, national, and specialty bar 

associations through social media. This is the 

view adopted by other state ethics committees. 

See, e.g., UT Ad. Op. 2012-1 (judge may connect 

with law-related groups and organizations on 

LinkedIn); FL Jud. Eth. Ad. Comm. Op. 09-20 

(Nov. 17, 2009) (ethically permissible for a judge 

to be a member of a voluntary bar association’s 

social media page).   

Conclusion
Judges are responsible for complying with the 

Code in both the real world and the virtual 
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NOTES
1. A LinkedIn “connection” is a professional 
contact that is in a LinkedIn user’s network. 
There are varying degrees of connections. 
First-degree connections are people the user 
invites to connect or who invite the user to 
connect; first-degree connections are persons 
that are known to the user on a professional 
level. Second-degree connections are people 
who are connected to a user’s first-degree 
connections, and third-degree connections 
are people who are connected to a user’s 
second-degree connections. See Connections-
Overview, LinkedIn Help, available at https://
www.linkedin.com/help/linkedin/answer/
a563052/connections-overview?lang=en.
The term “connection,” as used in this advisory 
opinion means first-degree connections—those 
who were invited to become a connection by 
the judge, or who invited the judge to connect, 
and the judge accepted the invitation. 
2. Endorsements, LinkedIn Help, available 
at https://www.linkedin.com/help/linkedin/
answer/a565106/skill-endorsements-
overview?lang=en#:~:text=Endorsing%20
your%20connections’%20skills%20is,the%20
people%20in%20your%20network.
3. Richard Bliss, The Art of the Comment on 
LinkedIn, LinkedIn.com, Dec. 18, 2019, available 
at https://www.linkedin.com/pulse/art-
comment-linkedin-richard-bliss/.
4. Mario Martinez, All LinkedIn Activities Are 
Public to Your Connections, July 10, 2017, 
available at https://vengreso.com/blog/
linkedin-activities-public.
5. Visibility of Shared Posts, LinkedIn Help, 
available at https://www.linkedin.com/help/
linkedin/answer/a523141/visibility-of-shared-
posts?lang=en#:~:text=You%20can’t%20
change%20the,LinkedIn%2C%20including%20
your%20extended%20network.
6. Id.
7. For example, California’s Code of Judicial 
Ethics provides that “[a] judge must 
exercise caution when engaging in any type 
of electronic communication, including 
communication by text or email, or when 
participating in online social networking site 
or otherwise posting material on the Internet.” 
Canon 2A, cmt.
8. See ABA Formal Op. 462, Judge’s Use of 
Electronic Social Networking Media, Feb. 21, 
2013 (judge may participate in electronic social 
networking, but as with all social relationships 
and contacts, a judge must comply with 
relevant provisions of the Code and avoid 
conduct that would undermine the judge’s 
independence, integrity, or impartiality, or 
create an appearance of impropriety).
9. Posting and reposting refers to the act of 
posting or sharing a link or similar access 
point by reposting it on the judge’s profile 
page. A comment is a written statement 
attributable to a user, and reactions “are a 
set of expressions that offer members a way 
to more easily participate in conversations 
and communicate with their network.” 
Use LinkedIn Reactions, LinkedIn Help, 
available at https://www.linkedin.com/help/

linkedin/answer/a528190/use-linkedin-
reactions?lang=en#:~:text=LinkedIn%20
Reactions%20are%20a%20set,and%20hold%20
the%20Like%20icon.
10. In C.J.E.A.B. Advisory Opinion 2017-01, we 
discussed the guidelines for impropriety and 
the appearance of impropriety at length.
11. Skill Endorsements, LinkedIn Help, 
available at https://www.linkedin.com/help/
linkedin/answer/a565106/skill-endorsements-
overview?lang=en.
12. LinkedIn provides instructions for removing 
a skill endorsement from a connection’s profile; 
the connection will not be notified that the 
endorsement has been removed. See Remove 
a Skill Endorsement You’ve Given, LinkedIn 
Help, available at https://www.linkedin.com/
help/linkedin/answer/a565110/removing-a-skill-
endorsement-you-ve-given?lang=en.

CJEAB opinions are available on the Su-
preme Court’s website. Material printed 
in Court Business appears as submitted 
by the Court and has not been edited by 
Colorado Lawyer staff.

world. A judge may have a LinkedIn profile page 

identifying the judge as a judicial officer and the 

court that the judge serves. Alternatively, the 

judge may choose not to identify as a judicial 

officer. Either way, the judge should proceed 

as if every connection knows that the judge 

is a judge. 

A judge may post, comment on, or react 

to certain topics on LinkedIn subject to the 

qualifications mentioned in this opinion. 

A judge may connect with an attorney on 

LinkedIn even if the attorney may appear before 

the judge. If the attorney actually appears before 

the judge, the attorney may have to be removed 

from the judge’s connections after the judge 

considers the characteristics of the lawyer’s 

practice and the jurisdiction of the judge’s court. 

If the judge and the attorney connection have 

a close relationship as discussed in Advisory 

Opinion 2021-02, the judge should disclose the 

relationship to the parties and perhaps recuse. 

A judge may not endorse any LinkedIn 

connection’s skills without violating Rule 1.3. 

Likewise, judges should not endorse businesses. 

A judge may, however, recommend a connection 

based on the judge’s personal knowledge; for 

instance, a judge could recommend his or 

her former clerk for a specific position to a 

potential employer. Judges may also connect 

with bar associations and law-related groups 

consistent with the guidance we provided in 

Advisory Opinion 2022-02. 

FINALIZED AND EFFECTIVE this 19th day 
of September, 2022.  
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Visit the Supreme Court’s website for complete text of rule changes, including correspond-
ing forms and versions with highlights of revisions (deletions and additions), which are not 
printed in Court Business. Material printed in Court Business appears as submitted by the 
Court and has not been edited by Colorado Lawyer staff.

Colorado Supreme Court 
Rules Committees

Notice of Public Hearing 
on November 16, 2022

PALS Implementation Report and Plan 
Deadline to request to speak at Public Hearing:  
November 10, 2022 at 4 p.m.

The Colorado Supreme Court has scheduled a 

public hearing on the proposed PALS Implemen-

tation Report and Plan. Requests to speak at the 

hearing may be emailed to supremecourtrules@

judicial.state.co.us.

All speaking requests must be received no later 

than 4:00 p.m. on November 10, 2022.

Note: The proposed amendments can be 

found on the Court’s website at https://www.

courts.state.co.us/Courts/Supreme_Court/

Rule_Changes.cfm.

Notice of Public Hearing on December 
14, 2022 and Request for Comments

Unauthorized Practice of Law Rules 
Rules 228, 229, 230, 231, 232, 232.1, 232.2, 
232.3, 232.4, 232.5, 232.6, 232.7, 232.8, 232.9, 
232.10, 232.11, 232.12, 232.13, 232.14, 232.15, 
232.16, 232.17, 232.18, 232.19, 232.20, 232.21, 
232.22, 232.23, 232.24, 232.25, 232.26, 232.27, 
232.28, 232.29, 232.30, 234, 235, 236, 237, 238, 
239, 240, 240.1, and 240.2

Deadline for Comments: November 28, 2022 
at 4 p.m.

Deadline to request to Speak at Public Hear-
ing: December 5, 2022 at 4 p.m.

The Colorado Supreme Court has scheduled 

a hearing on the proposed changes to the 

Unauthorized Practice of Law Rules December 

14, 2022 at 3:30 p.m. The Court also requests 

written public comments by any interested 

person on the proposed rule. Public comments 

may be submitted in letter format addressed 

as follows: Colorado Supreme Court, 2 E. 14th 

Avenue, Denver, CO 80202. If submitting a 

public comment by email, please attach your 

submission as a separate document to your email 

in Word or PDF format. Comments and speaking 

requests may be emailed to supremecourtrules@

judicial.state.co.us. Written comments will be 

posted on the Colorado Supreme Court’s website 

after the comment period closes. 

Note: The proposed amendments can be 

found on the Court’s website at https://www.

courts.state.co.us/Courts/Supreme_Court/

Rule_Changes.cfm.  
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No. 22PDJ033. People v. Payne. 9/21/2022. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and dis-

barred Alonzo Christopher Payne (attorney 

registration number 38366). The disbarment 

was effective on October 26, 2022.

Payne was the elected district attorney in 

the 12th Judicial District from January 2021 to 

July 2022, when he resigned. While in office, 

Payne failed to diligently supervise his em-

ployees, including an assistant district attorney 

whom Payne later fired because of complaints 

about the lawyer’s conduct when performing 

his job duties. In mid-2021, a Victim Rights 

Act (VRA) subcommittee began investigating 

Payne’s office, citing concerns that the office 

failed to keep victims informed about their 

cases and failed to consult with victims about 

plea deals and dismissals. The investigation 

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE

Disciplinary 
Case Summaries

also identified instances in which employees 

from Payne’s office ignored, belittled, and 

shouted at victims. The VRA subcommittee 

recommended that Payne’s office take actions, 

including VRA training. During the training, 

Payne’s employees were unruly, directing foul 

language at the presenters and walking out 

of the training. Payne’s office did not resolve 

the VRA complaints, which were ultimately 

referred to the governor, who appointed the 

office of the attorney general to investigate. 

In July 2022, the attorney general appointed a 

monitor to determine whether Payne’s office 

was meeting its responsibilities under the VRA. 

Under Payne, the 12th Judicial District Attor-

ney’s office accumulated a significant backlog of 

cases and failed to act for months on warrants 

involving serious crimes and domestic violence. 

Payne’s failure to prosecute defendants had a 

negative effect on law enforcement’s and the 

public’s willingness to report crimes, harming 

law enforcement efforts and the community. 

Days before a jury trial in early 2022, Payne 

told a named victim that his office had been 

unable to serve a police officer to appear at trial. 

Payne told the victim that pursuing the case 

would be futile without the officer’s testimony, 

and the victim acquiesced to Payne dismissing 

the case. But Payne’s representation was false: 

his office had served the officer that morning. 

In the motion to dismiss, Payne falsely stated 

that the victim was unwilling to testify at trial. 

Payne did not correct his misstatements to the 

court or to the victim.

Also in early 2022, Payne prosecuted a case 

for conspiracy to commit first-degree murder. 

In March, he told an employee in his office that 

the Colorado Bureau of Investigation (CBI) 

wanted the case to be dismissed. This statement 

was untrue. The prosecutor contacted the CBI 

agent involved in the case, who informed her 

that he had not told Payne that the CBI wanted 

the case dismissed. 

A different matter was set for a jury trial 

in April 2022. Payne dismissed the case on 

the first day of the trial, purportedly because 

evidence favorable to the defense had not 

been disclosed. But Payne knew of the issue at 

the latest nearly a week before the trial was to 

begin and had not told the court or the named 
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victims that he would dismiss the case. He 

even filed jury instructions four days before 

the first day of trial. According to the minute 

order from the hearing, the court found Payne 

to be disingenuous as to the reasons for the 

dismissal. At the time Payne dismissed the 

case, 100 jurors were waiting to serve. 

That same month, Payne participated in 

setting a preliminary hearing in another matter. 

The judge traveled eight hours to convene the 

hearing. On the day of the preliminary hearing, 

however, no prosecutor from Payne’s office 

appeared. A prosecutor eventually joined via 

Webex after the court clerk contacted Payne’s 

office, but the prosecutor was not prepared 

to proceed. The hearing was reset. The judge 

traveled another four hours to hold the hearing, 

during which the parties waived the hearing 

for a plea offer. Payne knew the day before the 

hearing that the defendant planned to waive 

the preliminary hearing, but he took no steps 

to notify the judge; had Payne alerted the 

judge, she would not have needed to travel to 

the hearing.

In 2022, Payne did not properly introduce 

hearsay statements from a minor victim in a 

juvenile sexual assault case. He then failed 

to appear for a hearing to address the child 

hearsay statements, assigning the matter to 

another prosecutor who was scheduled to 

handle a different docket that day and was not 

prepared to address the child hearsay issue. 

Payne also gave the court, the named victim, 

and her family false or inaccurate information 

about the status of the case and reasons for 

the dismissal.

Finally, in 2022, during a political campaign 

to recall Payne from office, Payne began an 

investigation and filed criminal charges against 

the previous district attorney, a political rival 

and critic of Payne. Despite this antagonistic 

relationship, Payne did not seek an outside 

law enforcement agency or special prosecutor 

to oversee the investigation or make charging 

decisions. Ultimately, Payne’s actions prevent-

ed the court from making a probable cause 

determination in the case.

Through this conduct, Payne violated Colo. 

RPC 1.1 (a lawyer must competently represent 

a client); Colo. RPC 1.3 (a lawyer must act 

with reasonable diligence and promptness 

when representing a client); Colo. RPC 1.7(a)

(2) (a lawyer must not represent a client if the 

representation involves a concurrent conflict of 

interest); Colo. RPC 3.3(a)(1) (a lawyer must not 

knowingly make a false statement of material 

fact or law to a tribunal); Colo. RPC 4.1(a) (a 

lawyer must not, in the course of representing 

a client, knowingly make a false statement of 

material law or fact to a third person); Colo. 

RPC 5.1(a) (a partner should ensure the partner’s 

firm implements measures giving reasonable 

assurance that all lawyers in the firm comply 

with the Rules of Professional Conduct); Colo. 

RPC 8.4(c) (it is professional misconduct for a 

lawyer to engage in conduct involving dishon-

esty, fraud, deceit, or misrepresentation); and 

Colo. RPC 8.4(d) (it is professional misconduct 

for a lawyer to engage in conduct prejudicial 

to the administration of justice). 

No. 22PDJ022. People v. Reyes. 8/26/2022. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ revised stipulation to discipline and 

suspended Veronica Reyes (attorney registration 

number 41963) for one year and one day. 

The suspension was effective on September 

30, 2022. To be reinstated to the practice of 

law in Colorado, Reyes must prove by clear 

and convincing evidence that she has been 

rehabilitated, has complied with all disciplinary 

orders and rules, and is fit to practice law.

In 2013, a collections firm filed a complaint 

against Reyes to recover $13,784 in unpaid rent, 

unpaid utilities, and missing and damaged 

property. The claims related to an office space 

Reyes had leased with another lawyer. Reyes did 

not answer, and the court entered default against 

her for all costs and damages. The collections 

firm then served on her interrogatories and 

requests for production. Reyes eventually 

provided sworn answers to this discovery, 

including the following false or incomplete 

interrogatory answers: Reyes represented 

that her home address was in Chihuahua, 

Mexico, when in fact she lived with her family 

in Westminster, Colorado. Reyes did not list 

her business address, home phone number, 

or business phone number, even though the 

interrogatory requested that information. Reyes 

stated that she was unemployed, even though 

she was employed as a lawyer. Reyes falsely 

responded that she had no sources of income. 

Reyes failed to report her operating and trust 

accounts when asked for information about all 

of her financial accounts, including accounts 

over which she had signature authority. Reyes 

answered “N/A” when asked whether she was 

self-employed, even though she operated her 

law practice with another lawyer and accepted 

client payments for legal services at the time. 

And Reyes answered “N/A” when asked for each 

bank account number related to her business, 

again failing to provide information about her 

operating and trust accounts.

In an unrelated matter, Reyes self-reported 

to disciplinary authorities that she had not filed 

federal or state tax returns during the years 2016 

through 2020. Reyes did not file her tax returns 

for the tax years 2018 through 2020 because she 

hoped to avoid paying taxes. Reyes has now 

filed late personal and business tax returns for 

those years. Based on these returns, Reyes or 

her firm owes approximately $58,000 in taxes 

before penalties and interest.

Through this conduct, Reyes violated Colo. 

RPC 3.4(a) (a lawyer may not unlawfully obstruct 

another party’s access to evidence, or unlawfully 

alter, destroy, or conceal a document); Colo. RPC 

8.4(b) (it is professional misconduct for a lawyer 

to commit a criminal act that reflects adversely 

on the lawyer’s honesty, trustworthiness, or 

fitness as a lawyer in other respects); and Colo. 

RPC 8.4(c) (it is professional misconduct for 

lawyer to engage in conduct involving dishon-

esty, fraud, deceit, or misrepresentation).   

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge; the 
CBA cannot guarantee their accuracy or 
completeness. Full opinions are available 
at https://coloradosupremecourt.com/
PDJ/PDJ_Decisions.asp. The case files 
are public per CRCP 251.31.
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No. 21-1126. Ford v. Jackson National Life 
Insurance Co. 8/23/2022. D.Colo. Judge 

Phillips. Title VII Employment Action—Race 

Discrimination—Sex Discrimination—Retalia-

tion—Hostile Work Environment—Constructive 

Discharge—Motion for Summary Judgment. 

Plaintiff is an African American woman who 

worked at defendant National Life Insurance’s 

office in Denver from 2007 until 2010, when she 

took a job with another company. In 2016, the 

EEOC sued defendant, alleging that the company 

engaged in unlawful discrimination on the 

basis of race and sex. The district court entered 

a consent decree in January 2020 whereby de-

fendant agreed to pay monetary compensation 

to intervenors and other employees. Plaintiff 

was the only intervenor who did not join the 

consent decree. She instead sued defendant 

for discrimination, retaliation, a hostile work 

environment, and constructive discharge. Spe-

cifically, she alleged that a pattern of statements 

and actions by coworkers and supervisors 

evidenced racial and sex discrimination, and 

that she was passed over for promotion many 

times on the basis of her race and sex. Defendant 

moved for summary judgment. The district 

court granted the motion in its entirety, and 

plaintiff appealed. 

The Tenth Circuit held that the district 

court properly granted summary judgment 

as to plaintiff ’s discrimination claims. The 

evidence was insufficient to establish direct 

evidence of discrimination. Plaintiff did not 

identify any evidence that defendant refused 

to promote her because of race or gender. Even 

if the derogatory comments were made, no 

connection existed between the comments and 

the adverse employment action. As to indirect 

evidence of discrimination, plaintiff did not meet 

her burden to show that defendant’s reasons 

for not promoting plaintiff were pretextual. 

Plaintiff also failed to meet her burden to make 

a prima facie case that she was discriminated 

against based on the terms and conditions of 

her employment. 

However, the district court erred in dismiss-

ing plaintiff’s retaliation claim based on failure 

to promote. The failure of a discrimination claim 

is not necessarily fatal to a retaliation claim. 

Here, plaintiff presented an email that, on its 

face, demonstrated that a supervisor didn’t 

want to promote her because she would use 

the opportunity to further her EEOC complaint. 

Based on this email and other evidence, a 

reasonable jury could view the evidence and 

find that defendant’s reasons for not promoting 

plaintiff were pretext for retaliation. In contrast, 

plaintiff’s retaliation claim based on receipt of 

a performance improvement plan (PIP) was 

properly dismissed. Without more, issuing a 

PIP is not an adverse employment action in the 

Tenth Circuit. Additionally, the district court 

properly dismissed plaintiff’s retaliation claim 

based on realignment of her work territory.

The district court also erred in dismissing 

plaintiff’s hostile work environment claims. 

Based on the evidence presented, a reasonable 

jury could find that defendant maintained a 

sex-based hostile work environment. Specif-

ically, the district court erred in disregarding 

a January 2008 incident of sex discrimination 

because it was more than 300 days before the 

EEOC filing. Hostile work environment claims 

often involve a series of incidents that span 

longer than 300 days, and what matters is that 

an act contributing to the claim occurs within 

the filing period. Plaintiff alleged a pattern 

of hostile work environment, and therefore, 

the January 2008 incident was improperly 

disregarded. Additionally, proof of either severity 
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or pervasiveness can independently sustain a 

hostile work environment claim. In contrast, 

the district court properly disregarded an 

incident that occurred during plaintiff’s last 

week on the job because defendant promptly 

terminated the employees who engaged in the 

hostile behavior.

Plaintiff ’s constructive discharge claim 

was also improperly dismissed. Constructive 

discharge occurs when a reasonable person in 

the employee’s position would view the working 

conditions as intolerable and would feel that 

quitting was the only choice. Because the district 

court based its dismissal of this claim on its 

dismissal of the hostile work environment claim, 

the Tenth Circuit reversed and remanded for 

the district court to consider whether plaintiff 

submitted sufficient evidence on this claim. 

The dismissal of plaintiff’s discrimination 

claim was affirmed. The dismissal of the retal-

iation claim (as to failure to promote theory), 

the hostile work environment claim, and the 

constructive discharge claim was reversed. 

 

No. 21-3113. United States v. Johnson. 
8/30/2022. D.Kan. Judge Tymkovich. Jury 

Instructions—Actual and Constructive Possession 

of Firearm—Plain Error Review. 

Officers stopped defendant after they 

observed him driving the wrong way on a 

one-way street. When officers saw a beer bottle 

in defendant’s hand, they asked him to step 

out of the vehicle. When defendant got out, 

the officers saw a loaded pistol on the driver’s 

seat where defendant had been sitting. During 

the arrest, the officers discovered $411 in cash 

and a large plastic bag containing 28 smaller 

bags of crack cocaine. 

Defendant was charged with (1) possessing 

cocaine base with intent to distribute, (2) 
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possessing a firearm in furtherance of a drug 

trafficking crime, and (3) possession of a firearm 

by a convicted felon. A jury convicted him on all 

three counts. Defendant appealed the firearm 

convictions, contending that the district court 

issued an erroneous jury instruction on con-

structive possession. Because defendant failed 

to object at trial, the Tenth Circuit reviewed 

for plain error.

The two firearm charges required the gov-

ernment to prove that defendant had actual 

or constructive possession of the firearm. On 

appeal, the government conceded that the 

first two elements of plain error review were 

met: the district court made an error that was 

plain by omitting the element of intent from 

its jury instruction for constructive possession. 

However, defendant did not meet the third 

element because he failed to demonstrate a 

reasonable probability that, but for the error 

claimed, the result of the proceeding would have 

been different. Because defendant had borrowed 

the car from his girlfriend, the government had 

to show a nexus between defendant and the 

firearm. When the evidence of actual possession 

before a jury is sufficient, the Tenth Circuit will 

not reverse a conviction merely because the 

jury was given an erroneous instruction on 

constructive possession. 

The Tenth Circuit rejected defendant’s ar-

gument that the evidence showing he had been 

sitting on the gun was insufficient to demonstrate 

actual possession. Actual possession is direct 

physical control at a given time. Under Tenth 

Circuit precedent, a firearm does not have to 

be held to constitute actual possession (e.g., 

carrying a pistol in a pocket is physical posses-

sion). Here, defendant sat on the firearm for at 

least the duration of the traffic stop before he 

exited the vehicle. Therefore, the uncontroverted 

evidence of actual possession was so strong 

that no reasonable jury would have acquitted 

defendant had it received a proper instruction 

on constructive possession.

Further, even if the jury had not found actual 

possession, it would have been compelled to 

conclude that defendant constructively pos-

sessed the firearm had it received the proper 

instruction. The evidence of defendant’s intent 

to exert control over the firearm was strong. 

Defendant was knowingly sitting on the gun, and 

the verdict on the second count demonstrated 

the jury believed the government’s explanation 

that defendant possessed the firearm to aid 

him in drug trafficking. In addition, the jury 

heard that defendant informed an officer in 

a 2004 case that he had a gun in connection 

with drug distribution. The evidence therefore 

supported the conclusion that defendant was 

in constructive possession of the firearm. 

The convictions were affirmed.

No. 21-6061. United States v. Williams. 
9/8/2022. W.D.Okla. Judge Rossman. Procedural 

Unreasonableness Challenge to Sentence—Sen-

tencing Guidelines—Armed Career Criminal Act 

Enhancement.

In May 2020, the US Postal Inspection Service 

(USPIS) identified a suspicious package that 

was delivered from San Bernadino, California, 

to 104 SE 39th Street in Oklahoma City (39th 

Street address). Investigators saw defendant 

pick up the package at the 39th Street address, 

go back inside the home, and then leave about 

40 minutes later. In June 2020, investigators 

intercepted another suspicious package sent 

from San Bernadino to the 39th Street address, 

and a drug dog indicated it contained narcotics. 

After obtaining a search warrant, investigators 

opened the package and found suspected 

methamphetamine. Investigators repackaged 

the contents and delivered the package to the 

39th Street address. Law enforcement again saw 

defendant take the package into the house and 

leave shortly thereafter. Officers apprehended 

defendant and searched the 39th Street address, 

which was defendant’s brother’s home. They 

found drug paraphernalia, a loaded firearm, 

and the package, along with the empty package 

from May 2020. Subsequent testing showed that 
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the June 2020 package contained about 1,222 

grams of methamphetamine. 

A grand jury indicted defendant on three 

counts: (1) possession with intent to distribute 

500 grams or more of methamphetamine, (2) 

maintaining a drug-involved premises, and 

(3) felon in possession of a firearm. Defendant 

pleaded guilty to counts one and three. Accord-

ing to the presentence report (PSR), investigators 

reviewed USPS records and concluded that 

seven parcels (in addition to the June 2020 

package) were delivered from California to the 

39th Street address between January and June 

2020. Additionally, three similar parcels were 

mailed to defendant’s residence between April 

and May 2020.

The PSR was based on the actual amount 

of methamphetamine discovered in the June 

2020 package and an estimated amount from 

the three packages delivered to defendant’s 

residence. The PSR disclaimed any reliance 

on the seven other packages mailed to the 

39th Street address. The total converted drug 

weight set the base offense level at 36 under the 

Sentencing Guidelines; the total offense level 

was 40 after applying two enhancements. The 

PSR then considered three convictions from 

1996, 1997, and 2003 as “serious drug offenses” 

and noted an enhanced sentence under the 

Armed Career Criminal Act (ACCA). 

Before sentencing, defendant objected to 

the PSR’s drug quantity calculation based on 

the three packages sent to his residence. He also 

objected to the ACCA determination, arguing 

his Oklahoma state offenses related to hemp 

were overbroad because hemp is not a federally 

controlled substance. At the sentencing hearing, 

the district court first confirmed that the PSR did 

not seek to hold defendant accountable for the 

other packages sent to the 39th Street address. 

Despite this confirmation, the government 

did not present any evidence about the three 

packages delivered to defendant’s residence. 

Instead, it introduced evidence about the other 

seven packages delivered to the 39th Street 

address. The district court found the evidence 

supported the PSR’s drug quantity calculation 

and decided the base offense level was 36. The 

district court declined to address defendant’s 

ACCA objection and imposed a concurrent 

284-month sentence on each count.

Defendant appealed the sentence on two 

grounds: (1) the district court erred in calculating 

drug quantity from the three packages sent to 

defendant’s house, and (2) the district court 

imposed an illegal sentence by applying the 

ACCA. 

The Tenth Circuit first determined that the 

district court committed clear error because its 

drug-quantity finding relied at least in part on 

the three packages about which the government 

presented no evidence. The district court made 

no specific drug-quantity findings based on the 

evidence the government actually presented. 

The Tenth Circuit rejected the government’s 

contention that the error was harmless. 

Next, as a matter of first impression in the 

Tenth Circuit, the Tenth Circuit held that the 

district court erred in enhancing defendant’s 

sentence under the ACCA. The prior state 

offenses were categorically broader than the 

definition of “serious drug offense” because 

they apply to hemp, which was not federally 

controlled at the time of the underlying offense. 

Consistent with six of the seven circuit courts 

that have considered the issue, the Tenth Circuit 

held that a court must use the current federal 

definition of a controlled substance—not 

the one effective at the time of the prior state 

offenses—to determine whether a prior drug 

offense is categorically overbroad because it is 

not limited to federally controlled substances. 

Without the ACCA enhancement, the 

statutory maximum term of imprisonment 

was 10 years. The 284-month sentence was 

therefore an illegal sentence. Because the 

Tenth Circuit remanded for resentencing on 

the drug-quantity issue, it declined to invoke 

the concurrent sentence doctrine as urged by 

the government. 
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The judgment was vacated, and the matter 

was remanded to the district court for further 

drug-quantity findings and resentencing without 

the ACCA enhancement.

No. 21-4005. United States v. Wadsworth 
Brothers Construction Co. 9/9/2022. D.Utah. 

Judge Murphy. Qui Tam Action—False Claims 

Act—Davis-Bacon Act—Motion to Dismiss—

Motion for Summary Judgment. 

Plaintiff was briefly employed by defendant 

as a truck driver. Defendant had obtained a 

contract with the Salt Lake City Airport, which 

had received a $9 million federal grant for 

improvements. According to the complaint, 

plaintiff noticed discrepancies in his pay and 

mentioned the discrepancies to two supervi-

sors. Other employees told plaintiff that it was 

standard practice for defendant to shave time 

off of federal projects to undercut other bidders.

After being laid off, plaintiff, acting as a qui 

tam relator, brought suit on behalf of the United 

States against his former employer under the 

provisions of the False Claims Act (FCA). Plaintiff 

alleged that defendant, as a contractor working 

on a federally funded transportation project, 

falsely certified its compliance with the prevailing 

wage requirements of the Davis-Bacon Act.

The district court granted defendant’s FRCP 

12(b)(6) motion as to claims 1 (presenting a 

false claim to the government), 2 (using or 

making a false record to obtain payment on a 

false claim), and 3 (conspiracy to defraud). The 

district court concluded that plaintiff’s complaint 

failed to satisfy the demanding materiality 

standard announced by the Supreme Court in 

Universal Health Services, Inc. v. United States, 

579 U.S. 176 (2016). The district court later 

granted summary judgment to defendant on 

claim 5—whistleblower retaliation. Plaintiff 

appealed.

The FCA imposes liability for “fraudulent 

attempts to cause the government to pay out 

sums of money.” USC § 3729(a)(1) creates liability 

for “false certifications,” but it has a rigorous 

materiality requirement. A private person (the 

relator) may bring a qui tam suit on behalf of the 

government and individually, alleging that a third 

party made fraudulent claims for payment to 

the government. Relators can keep a portion of 

any recovery they obtain. A misrepresentation 

about compliance with a statutory, regulatory, 

or contractual requirement must be material 

to the government’s payment decision to be 

actionable under the FCA. 

The Davis-Bacon Act governs federally 

funded construction contracts. It is a “minimum 

wage law designed for the benefit of construc-

tion workers.” Payment of Davis-Bacon wages 

is jobsite and task specific, not project related. 

The Tenth Circuit first held that plaintiff’s 

complaint was bereft of critical facts regarding 

the alleged Davis-Bacon violation and failed 

to state a material misrepresentation under 

the FCA. For instance, the complaint was 

unclear about where plaintiff worked, what 

tasks plaintiff performed, and whether the 

amounts involved were minor or significant. 

The complaint therefore fell short of the FCA’s 

rigorous materiality requirement, and the 

district court did not err in dismissing claims 

1 through 3.

The Tenth Circuit next determined that 

the district court properly granted summary 

judgment as to claim 5. No reasonable jury 

could find plaintiff connected his Davis-Bacon 

complaints to the FCA, and thus a jury could 

not find that defendant was put on notice of 

the protected activity. Non-compliance with 

the wage requirements of the Davis-Bacon Act 

does not, standing alone, relate to potential 

violations of the FCA.

The orders dismissing claims 1 through 3 

and granting summary judgment to defendant 

on claim 5 were affirmed.

No. 20-7002. Pacheco v. El Habti. 9/15/2022. 

E.D.Okla. Judge Hartz. Habeas Corpus Peti-

tion—28 USC § 2254—Statute of Limitations—

State Court Jurisdiction—Major Crimes Act—Ac-

tual Innocence Exception—New Constitutional 

Right Exception—Certificate of Appealability.

Appellant was convicted in state court of 

first-degree child-abuse murder in 2014. She 

filed an application under 28 USC § 2254 seeking 

habeas corpus relief in federal district court. 

The application alleged insufficient evidence 

and ineffective assistance of counsel. While 

the application was pending, the Tenth Circuit 

decided Murphy v. Royal, 875 F.3d 896 (10th 

Cir. 2017), which held that a large portion of 

Oklahoma is “Indian country” for purposes 

of the Major Crimes Act, which provides for 

exclusive federal jurisdiction over certain 

enumerated crimes committed by Indians 

in “Indian country.” Because appellant is an 

Indian found to have committed a serious 

crime at a location since determined to be on 

an Indian reservation, she sought to amend 

her application to assert that the state courts 

lacked jurisdiction over the offense.

The district court denied the request to 

amend on the ground that the new claim was 

time-barred and thus the amendment would be 

futile. A one-year period of limitation applies 

to an application for a writ of habeas corpus 

by a person in custody pursuant to a state 

court judgment of a state court. On appeal, 

appellant maintained that the actual innocence 

exception excused her jurisdictional claim from 

the statute of limitations, or, alternatively, the 

statute of limitations reset when the US Supreme 

Court affirmed Murphy and decided McGirt v. 

Oklahoma, 140 S. Ct. 2452 (2020), rendering 

timely her request to amend. 

The Tenth Circuit rejected appellant’s 

actual innocence exception argument, which 

requires a petitioner to show that it is more 

likely than not that no reasonable juror would 

have convicted the petitioner in light of the 

new evidence. Here, appellant did not argue 

innocence based on new evidence, but rather 

that the alleged crime did not occur in Indian 

country. No case law supports the proposition 

that the factual-innocence gateway is available 

to one convicted by the wrong jurisdiction. 

This exception is based on equity, and factual 

innocence turns on the moral culpability of 

the defendant, not on jurisdictional issues. 

The Tenth Circuit further held that McGirt 

did not announce a new constitutional rule; 

rather, it resolved a question of statutory inter-

pretation. The district court therefore did not 

err in denying the motion to amend.

The Tenth Circuit declined to issue a cer-

tificate of appealability (COA) on eight claims 

unrelated to the jurisdictional issue. A COA will 

issue only if the applicant has made a substantial 

showing of the denial of a constitutional right, 

and appellant failed to meet this burden.
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The district court’s order denying leave to 

amend was affirmed, and the Tenth Circuit 

denied a COA on the additional claims.

No. 21-6081. Lewis v. City of Edmond. 
9/16/2022. W.D.Okla. Judge Baldock. 42 USC 

§ 1983—Claim of Excessive Force—Fourth 

Amendment—Motion for Summary Judgment—

Qualified Immunity.

Lewis was at his girlfriend’s house when 

she noticed he was acting strangely. An alterca-

tion ensued, and a neighbor called 911. Lewis 

removed his clothing and fled on foot before 

officers arrived. He eluded police for about 

an hour. Sergeant Box and defendant Officer 

Scherman spotted Lewis in a yard. Lewis did 

not comply with their commands and instead 

forced his way into a nearby residence.

Box followed Lewis inside the residence. 

Lewis turned and charged at Box. Box deployed 

his taser twice without effect. When Scherman 

entered the residence, he observed “Lewis 

pummeling Box.” Lewis then turned toward 

Scherman, whom the district court described 

as an “undersized officer.” Scherman drew 

his firearm. As Lewis advanced in the close 

confines, Scherman shot Lewis four times in 

the front of his body. The district court found 

that “after Scherman first shot Lewis, Lewis no 

longer continued to barrel toward him.” Lewis 

later died, and his estate brought claims against 

the City of Edmond and Scherman under 42 

USC § 1983. 

Scherman filed a motion for summary 

judgment based on qualified immunity. The 

district court denied the motion, and he ap-

pealed. While Scherman did not challenge 

the district court’s finding that his use of force 

was objectively unreasonable and violated 

the Fourth Amendment, he maintained that 

the law at the time of the incident was not 

clearly established to provide fair warning 

to a reasonable officer that the conduct was 

unconstitutional. Because Scherman raised the 

defense of qualified immunity, plaintiffs had the 

burden of demonstrating that the constitutional 

violation was clearly established on the date of 

the incident, April 29, 2019. 

The Supreme Court has instructed courts not 

to define clearly established law too generally 

and has repeatedly stressed the importance 

of specificity in Fourth Amendment excessive 

force claims. Based on this standard, the Tenth 

Circuit determined that the district court erred 

in denying Scherman’s qualified immunity 

defense because none of the pre-April 29 cases 

cited by the district court or plaintiffs squarely 

governed—that is, none of the cases held that an 

officer violated the Fourth Amendment while 

acting under circumstances similar to those 

faced by Scherman.

The district court’s judgment denying qual-

ified immunity was reversed. 
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September 1, 2022
2022 COA 97. No. 19CA0287. People v. Lopez. 
Sixth Amendment—Right to Conflict-Free Rep-

resentation—Prosecutorial Misconduct.

Lopez was charged with seven felony counts. 

He was represented by counsel, and during the 

representation, defense counsel was charged 

with two counts of driving under restraint. The 

trial court inquired whether defense counsel had 

gone through the advisement/conflict of interest 

waiver issues with Lopez, and defense counsel 

stated that he had. The court then asked Lopez 

whether he was aware of the circumstances and 

wished to continue the representation, and he 

responded affirmatively. Lopez was convicted 

as charged.

On appeal, Lopez argued that the trial court 

violated his constitutional right to conflict-free 

counsel. A conflict of interest exists when defense 

counsel’s own interests could limit counsel’s 

ability to represent a client. A defendant is 

entitled to conflict-free counsel but may waive 

that right when fully advised of the existing or 

potential conflict. When a trial court learns that 

counsel has a conflict of interest, it must inquire 

into the propriety of continued representation 

on the record by explaining to the defendant the 

nature of the conflict and determining that the 

defendant understands the right to conflict-free 

representation. The trial court has broad dis-

cretion in this inquiry but must, at a minimum, 

ensure that the defendant understands the 

specific nature of the conflict. Here, the court 

only asked Lopez if he was aware of “current 

circumstances”; it did not mention that defense 

counsel had been criminally charged. Therefore, 

the court’s inquiry was procedurally deficient. 

Accordingly, the trial court erred.

The judgment was reversed and the case 

was remanded for a new trial.

2022 COA 98. No. 19CA1354. People v. Rodri-
guez. Mental Competency—Multiple Competency 

Motions—Right to Counsel—Substitute Counsel.

Rodriguez was charged with sexual assault 

on a child (pattern of abuse), two counts of 

sexual assault on a child (position of trust), and 

aggravated incest. Defense counsel filed three 

motions to determine Rodriguez’s competency. 

The district court ordered competency evalu-

ations after the first two motions. None of the 

evaluators concluded that Rodriguez was not 

competent to proceed, and the district court 

entered final determinations that Rodriguez 

was competent to proceed after each motion. As 

to the third motion, the district concluded that 

defense counsel had not presented information 

materially different than that in the first two 

motions. It nonetheless granted Rodriguez an 

additional year to conduct more testing, after 

which defense counsel advised the court that 

there was not a good-faith basis to challenge 

Rodriguez’s competency. The court again 

concluded that Rodriguez was competent to 

proceed. Defense counsel requested a hearing 

pursuant to People v. Bergerud, 223 P.3d 686 

(Colo. 2010). The hearing was held before a 

different judge and addressed an alleged conflict 

between Rodriguez and his counsel that defense 

counsel asserted entitled Rodriguez to new 

counsel. The court denied defense counsel’s 

request for appointment of substitute counsel. 

A jury convicted Rodriguez as charged.

On appeal, Rodriguez argued that the district 

court reversibly erred by denying his third mo-

tion and not granting him another continuance 

to allow for a further competency evaluation. 

After a court makes a final competency determi-

nation, it is not required to order an additional 

competency evaluation if a new competency 

motion raises the same issues as the previous 
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motion. Here, counsel’s assertions in the third 

competency motion were not materially differ-

ent from those in the first and second motions. 

While Rodriguez is clearly a low-functioning 

individual, the record does not show that the 

court abused its discretion by relying on the 

medical and psychological specialists who 

found that Rodriguez’s functioning level was 

not below the level of competency. Accordingly, 

the district court did not abuse its discretion by 

denying defense counsel’s third motion and not 

suspending the court proceedings until a new 

competency evaluation could be conducted.

Rodriguez also argued that the district court 

violated his right to counsel by denying his 

request for appointment of substitute counsel 

based on an alleged communication breakdown 

with his counsel. Here, Rodriguez’s communi-

cation difficulties were attributable to his low 

intelligence and high level of anxiety. While 

the record shows that Rodriguez and defense 

counsel had communication difficulties, the 

court did not abuse its discretion by concluding 

that these difficulties did not constitute an 

irretrievable communications breakdown 

because any lawyer would have experienced 

the same challenges in communicating with 

Rodriguez. Therefore, the district court did not 

abuse its discretion by declining to appoint 

substitute counsel for Rodriguez.

The judgment of conviction was affirmed.

2022 COA 99. No. 19CA2267. People v. Eugene. 
Fifth Amendment—Custodial Interrogation—

Miranda Warning.

Eugene was driving with his wife when he 

was involved in a road rage incident with two 

men in another vehicle. Eugene and the other 

driver had a physical altercation resulting in 

injuries to both men. When the fight ended, 

Eugene and his wife returned to their car and left. 

The two men from the other vehicle remained, 

called 911, and relayed Eugene’s license plate 

number. Two days later, two police officers 

went to Eugene’s apartment, where Eugene 

agreed to step outside and speak to them. The 

resulting 27-minute interrogation was recorded 

on Officer Thivierge’s body-worn camera. During 

the interrogation, the officers never advised 

Eugene of his Fifth Amendment Miranda 
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rights. Officer Thivierge separated Eugene and 

his wife to interrogate each alone, suggested 

falsely that he had camera footage of the fight, 

and denied Eugene’s request to go back inside 

and use the bathroom. Eugene moved pretrial 

to suppress the video of the interrogation. The 

trial court held a suppression hearing and 

denied the motion, ruling that Eugene was 

never in custody for Miranda purposes. The 

relevant portions of the video recording were 

subsequently admitted at trial. A jury found 

Eugene guilty of second degree assault (reckless) 

and third degree assault (knowing), and he was 

sentenced to eight years in prison.

On appeal, Eugene argued that the trial 

court erred by not suppressing the statements 

he made during the interrogation. A suspect’s 

statements during custodial interrogation that 

were not preceded by a Miranda advisement 

are not admissible in the prosecution’s case-in-

chief unless the suspect waives his or her rights. 

Here, the prosecution conceded that the entire 

interaction was an interrogation, so the issue is 

whether all or part of the interrogation was cus-

todial. During the initial part of the interrogation, 

Eugene was not in custody. However, given the 

totality of the circumstances, the interrogation 

became custodial 22 minutes after it started 

because Officer Thivierge had (1) consistently 

spoken to Eugene in a confrontational and 

accusatory tone throughout the interrogation, 

(2) directed and maintained Eugene’s separation 

from his wife, (3) denied Eugene’s request to use 

the bathroom, and (4) lied about the existence 

of video footage and asked Eugene why he 

was lying. Further, a third officer had arrived 

on scene. Accordingly, the trial court violated 

Eugene’s Fifth Amendment rights by failing to 

suppress his statements from this phase of the 

interrogation, and the error requires reversal.

The judgment of conviction was reversed 

and the case was remanded for retrial.

September 8, 2022
2022 COA 100. No. 18CA1486. People v. Vasquez. 
Felony Murder—Fourth Degree Arson.

Vasquez and the victim had an argument 

while camping with the victim’s two sons. 

Vasquez picked up a can of gasoline, poured 

gas on the victim, and lit her clothing on fire. 

The victim ultimately died of her injuries. A jury 

found Vasquez guilty of felony murder (with 

arson as the predicate felony), second degree 

murder, first degree assault, fourth degree 

arson, two counts of child abuse, criminal 

impersonation, and two counts of violation of 

a protection order.

On appeal, Vasquez argued there was insuf-

ficient evidence to support his conviction for 

arson because, as a matter of law, one cannot be 

convicted of arson for lighting another person’s 

clothing on fire while that person is wearing 

the clothing, and the prosecution failed to 

establish that he set fire to anyone’s property. 

Fourth degree arson applies to a fire that is set 

or maintained on property in Colorado that, 

for the purposes of this case, places the victim 

in danger of death or serious bodily injury. The 

statute’s plain language does not qualify the 

term “property” or its location or proximity to 

the person involved. Therefore, it is irrelevant 

that the victim was wearing the clothing that 

Vasquez ignited; the relevant facts are that 

Vasquez knowingly started a fire on the property 

of another (a campground) and that fire placed 

the victim in danger of death or serious bodily 

injury. Further, the prosecution presented ample 

evidence that Vasquez doused the victim with 

gasoline, lit her on fire, and caused her death.

Vasquez also contended that his felony 

murder conviction cannot stand because felony 

murder requires that the predicate felony be 

independent of the killing itself, and lighting 

the victim on fire was not independent of the 

homicide. However, Colorado law is clear that 

arson can serve as a predicate offense for felony 

murder.

Vasquez further argued that his felony mur-

der conviction is unsupported because the 

prosecution did not prove beyond a reasonable 
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doubt that he intended to commit arson “either 

before or contemporaneous with the killing 

act.” However, the felony murder statute does 

not require the prosecution to prove beyond a 

reasonable doubt that the defendant formed the 

intent to commit the predicate offense either 

before or contemporaneously with the killing act. 

Vasquez also contended that the court erro-

neously admitted expert testimony from three 

witnesses about the origin and cause of the fire 

that killed the victim. Vasquez’s contentions 

concerning two witnesses go to the weight 

of the testimony, not its admissibility. As to 

the third witness, any relevant deficiencies in 

his investigative experience could have been 

brought out on cross-examination, and his 

testimony about the fire’s cause did not usurp 

the jury’s role. 

Vasquez also argued that the prosecutor en-

gaged in misconduct during cross-examination 

of his fire expert and during closing argument. 

While some of the prosecutor’s statements were 

improper, they do not require reversal.

Vasquez further asserted that the court erred 

by allowing the prosecution to introduce (1) 

evidence of an argument between Vasquez and 

the victim that resulted in Vasquez damaging 

the victim’s television and (2) evidence that 

Vasquez had hit the victim’s sons. However, 

the television incident was admissible to rebut 

Vasquez’s accident defense, and the abuse 

evidence was admissible to explain that the 

child had told different stories about how the 

victim died because he was afraid of Vasquez. 

Vasquez also contended that he is entitled 

to a new trial due to the cumulative effect of 

the errors. However, the errors did not deprive 

Vasquez of a fair trial because they were not so 

prejudicial that, collectively, they substantially 

affected the trial’s fairness or the integrity of the 

trial’s fact-finding process.

Lastly, Vasquez argued that his mittimus must 

be corrected to reflect that his conviction for 

second degree murder merges into his conviction 

for felony murder. Here, the appropriate remedy 

is to return the case to the trial court to vacate 

Vasquez’s conviction for second degree murder, 

leaving his felony murder conviction intact.

The judgment was affirmed and the case 

was remanded with directions.

2022 COA 101. No. 18CA1878. People v. Castro. 
Custodial Interrogation—Miranda—Post-Ad-

visement Silence.

Castro was arrested as a result of a sexual 

encounter with the victim. During the arrest, 

a police officer advised him of his Miranda 

rights. Castro initially declined to speak with 

the officer, but while being transported to jail, 

he volunteered that the encounter with the 

victim was consensual. Castro spontaneously 

made the same statement to another officer the 

following day during a buccal swab collection. 

At trial, Castro testified in greater detail about 

his belief that the encounter was consensual. 

On cross-examination, the prosecutor asked 

Castro why he had not provided the same 

information initially to police, and defense 

counsel objected. The trial court overruled the 

objection. The prosecutor then asked Castro why 

he had not subsequently told law enforcement 

his side of the story. Defense counsel objected 

and the objection was again overruled. During 

closing argument, defense counsel objected 

to a statement the prosecutor made, arguing 

that the statement impermissibly commented 

on Castro’s right to remain silent. The court 

overruled the objection. A jury convicted Castro 

of sexual assault, and the trial court sentenced 

him under the Colorado Sex Offender Lifetime 

Supervision Act to an indeterminate term of 

25 years to life imprisonment in the custody 

of the Department of Corrections.

On appeal, Castro argued that the trial court 

reversibly erred by allowing the prosecutor to 

cross-examine him about, and comment in 

closing argument on, his post-arrest silence. 

Here, the prosecutor implied in his cross-ex-

amination that an innocent person would have 

talked with the police sooner and in more detail, 

and during closing argument, the prosecutor 

said that Castro “had a story” and he was “going 

to stick to it,” which implied that Castro lied 

during his testimony. Therefore, the prosecutor’s 

comments sought to use Castro’s post-arrest 

silence to impeach his testimony and indirectly 

imply his guilt. Further, the trial court did not 

issue any curative or other jury instructions 

about how the jury should consider Castro’s 

post-arrest silence. Accordingly, the trial court 

erred. Further, because the evidence was not 

overwhelming and the case turned on Castro’s 

credibility, there is a reasonable possibility 

that the prosecutor’s improper questions and 

comments contributed to the jury’s verdict. 

Therefore, the error was not harmless and a 

new trial is required.

The judgment of conviction was reversed 

and the case was remanded for a new trial.

2022 COA 102. No. 19CA2033. People v. Sellers. 
Felony Murder—Sentencing—Presumption 

of Concurrence—Life Imprisonment Without 

the Possibility of Parole—Cruel and Unusual 

Punishment—Proportionality Review—Per Se 

Grave or Serious Offenses.

Sellers and several companions robbed 

two drug dealers at gunpoint. One of Sellers’s 

companions shot and killed the second victim. 

A detective arrested Sellers and read him his 

Miranda rights, and Sellers agreed to speak with 

him. During the interview, which was video-re-

corded, Sellers gave his version of the events, 

answered the detective’s questions, and drew 

pictures of scenes from the robberies. Sellers 

moved pretrial to suppress the video-recorded 

interview. The trial court denied the motion, 

and the video-recorded interview was admitted. 

A jury convicted Sellers of five charges related 

to the victim who was killed: felony murder, 

three counts of attempted aggravated robbery, 

and conspiracy to commit aggravated robbery. 

The jury also convicted Sellers of aggravated 

robbery related to the other victim. At the 

sentencing hearing, the trial court merged the 

five convictions related to the victim who was 

killed, entering a single conviction for felony 

murder, and sentenced Sellers to life without 

the possibility of parole. The trial court did 

not state during the sentencing hearing that 

the sentence for aggravated robbery would be 

consecutive to the sentence for felony murder, 

but the mittimus provided that the aggravated 

robbery sentence would run consecutively to 

the felony murder sentence.

On appeal, Sellers argued that the trial 

court erred by denying his motion to suppress. 

Under the totality of the circumstances, Sellers’s 

waiver of his Miranda rights and his subsequent 

statements were voluntary, knowing, and 

intelligent. Thus, the trial court did not err.
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Sellers also contended that the prosecutor 

committed misconduct during opening and 

closing statements by improperly expressing 

a personal opinion about Sellers’s guilt and 

vouching for the credibility of witnesses. The 

prosecutor stated in opening and closing 

statements that Sellers “knew what he was 

doing.” In closing argument, she said that 

“the defendant[] is absolutely guilty of all the 

crimes we’ve charged” him with. The phrase 

in the prosecutor’s opening statement was 

used to preview the evidence that she planned 

to introduce at trial and drew the reasonable 

inference from that evidence that Sellers was 

a knowing participant in the offenses. In the 

closing statement, the prosecutor was prefacing 

her argument that the evidence contradicted 

Sellers’s abandonment theory and was em-

phasizing the lack of evidence to support such 

a theory. Further, during rebuttal, while the 

prosecutor’s reference to the prosecution’s 

“belief” was unnecessary and inartful, given 

the context, the prosecutor was simply asserting 

that the evidence of Sellers’s guilt was sufficient 

for the jury to reach the question of whether he 

possessed a deadly weapon. In addition, the 

prosecutor did not improperly vouch for the 

credibility of witnesses in her opening statement 

because her statement did not express the 

prosecutor’s personal opinion that the witness 

would testify truthfully and did not suggest that 

the prosecutor appeared to possess information 

that was unavailable to the jury. Accordingly, 

there was no prosecutorial misconduct.

Sellers also argued that imposing a con-

secutive sentence for his aggravated robbery 

conviction constituted double jeopardy because, 

although the court did not address whether the 

sentence would be concurrent or consecutive 

to the felony murder sentence in its oral re-

marks, the mittimus later provided that it was 

consecutive. When a court imposes a sentence 

on multiple counts contemporaneously but is 

silent or ambiguous about whether the sentences 

are concurrent or consecutive, the sentences 

are presumed to be concurrent. Applying the 

presumption of concurrency, the court’s oral 

pronouncement imposed concurrent sentences. 

Accordingly, the trial court impermissibly 

increased Sellers’s sentence when, after Sellers 

had already begun serving his sentence, it issued 

the mittimus providing that Sellers’s aggravated 

robbery sentence would run consecutively to 

his felony murder sentence. 

Sellers also argued that a sentence of life 

without the possibility of parole for felony 

murder is categorically unconstitutional. 

Alternatively, he argued that the case should 

be remanded to the trial court to conduct a 

proportionality review. However, neither the US 

Supreme Court nor any other appellate court has 

applied the categorical analysis to cases that do 

not involve either the death penalty or juvenile 

offenders, so the Court of Appeals declined to 

do so. It then determined that felony murder 

is a per se grave or serious offense because it 

necessarily involves committing a violent pred-

icate felony that results in the death of a person. 

It conducted an abbreviated proportionality 

review and concluded that the sentence is not 

unconstitutionally disproportionate despite 

subsequent legislative amendments to the 

sentencing range for felony murder.

The convictions and the sentence for felony 

murder were affirmed, the consecutive sentence 

for aggravated robbery was vacated, and the 

case was remanded to the trial court with 

instructions to impose a concurrent sentence.

2022 COA 103. No. 21CA0109. Mohammadi 
v. Kinslow. Statute of Limitations—Limitations 

for Persons Under Disability—Tolling.

Mohammadi was injured when Kinslow 

hit her bicycle with his car. Mohammadi was 

16 years old when the accident occurred on 

November 6, 2015. Mohammadi turned 18 

on January 1, 2017, and she sued Kinslow on 

December 30, 2019, alleging negligence and 

negligence per se. Kinslow moved to dismiss 

the lawsuit as untimely. The district court ruled 

that because Mohammadi turned 18 before 

the three-year statute of limitations expired, 

she had either three years from the date of her 

accident or two years from the date she turned 

18, whichever was later, to file suit. Because 

she did not meet the later deadline, the court 

concluded that her suit was time barred, and 

it dismissed the case.

On appeal, Mohammadi argued that the 

district court’s interpretation of CRS § 13-81-

103(1)(c) is inconsistent with Colorado Supreme 

Court precedent. Generally, a person injured in 

a motor vehicle accident must bring suit within 

three years of the accident’s date. However, the 

Court has interpreted CRS § 13-81-103(1)(c) to 

toll the applicable limitations period until a mi-

nor plaintiff reaches age 18. Here, Mohammadi 

was 16 when the accident occurred. Under the 

Court’s interpretation of CRS § 13-81-103(1)(c), 

because no legal representative was appointed, 

the applicable three-year limitations period 

was tolled and did not begin to run until she 

turned 18. Consequently, Mohammadi had 

until January 1, 2020, to file her action, and 

the district court erred by dismissing her case.

The judgment was reversed and the case 

was remanded with directions to reinstate 

Mohammadi’s complaint. 

2022 COA 104. No. 21CA0897. Argo v. Hemphill. 
Transfer of Real Property on Death—Vesting 

of Ownership in Grantee-Beneficiary—Lease 

Agreement—Unrecorded Interests.

Argo executed a last will and testament 

bequeathing his property to his nieces, Chris-

tina and Dianna Hemphill (collectively, the 

Hemphills). He also executed and recorded a 

beneficiary deed conveying the property to the 

Hemphills upon his death. Three days before 

his death, Argo and his wife Angela executed an 

agreement granting Angela a lifetime lease for 

the property (lease agreement). Neither Argo 

nor Angela recorded the lease agreement at 

or shortly after the time it was created. When 

Argo died, title to the property passed to the 

Hemphills, who attempted to sell the property 

to Rein. The sale was to be completed on March 

20, 2019. More than five months after Argo’s 

death, Angela personally delivered the lease 

agreement to the Hemphills. During the next 

few months, Angela unsuccessfully attempted 

to persuade the Hemphills to honor the lease. 

On March 15, 2019, Angela recorded the lease 

agreement. The Hemphills’ sale to Rein fell apart, 

so they leased the property to Rein.

 In April 2019, Angela filed suit against the 

Hemphills and Rein (collectively, defendants), 

seeking an adjudication of the rights of all 

parties to the property and a ruling that her lease 

agreement is enforceable against all defendants. 
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The Hemphills counterclaimed and petitioned 

the court to declare that the lease agreement 

is a spurious document and requested that 

the court quiet title to the property in them. 

The Hemphills and Rein separately moved 

for directed verdicts on grounds that the lease 

agreement is unenforceable. The court ruled that 

the agreement is unenforceable and dismissed 

Angela’s remaining claims. It also implicitly 

found that the lease agreement is a spurious 

document, ruled in favor of the Hemphills on 

their spurious document counterclaim, quieted 

title to the property in the Hemphills, and later 

awarded them $36,318.20 in fees and costs, plus 

interest at the statutory rate. 

On appeal, Angela argued that the court 

erred by finding that the lease agreement is 

unenforceable and invalid. She maintained 

that the district court’s interpretation of CRS 

§15-15-407 is erroneous because it conflicts 

with the plain language and legislative intent of 

that statute and with the commonly understood 

and accepted meanings of the terms “actual 

notice” and “constructive notice.” Under CRS § 

15-15-407(2), a grantee-beneficiary takes title 

to a property conveyed by a beneficiary deed 

subject to different types of interests at the 

time of the property owner’s death, including 

interests the grantee-beneficiary had actual 

notice of at the time of the owner’s death and 

interests that were recorded before the owner’s 

death. Under CRS § 15-15-407(3), an unrecorded 

interest in the property that the grantee-bene-

ficiary did not have actual knowledge of when 

the owner died must be recorded within four 

months of the owner’s death. If the interest is 

not recorded within that time period, the holder 

of the interest is forever barred from asserting 

an interest in the property. Here, the CRS § 

15-15-407 notice and recording provisions were 

not satisfied. Accordingly, Angela’s unrecorded 

lease agreement is unenforceable because 

defendants did not have actual notice of it at 

the time of the owner’s death and because it 

was not recorded within four months of the 

owner’s death, and Angela is forever barred from 

asserting an interest in the property. Therefore, 

the district court did not err by reaching this 

conclusion or by quieting title to the property 

in the Hemphills.

Angela also contended that the court erred 

by determining that the lease agreement is a 

spurious document because the court made 

insufficient findings to enable appellate review. 

Here, the judgment and decree quieting title 

does not explain the statutory basis for finding 

the lease agreement to be a spurious document 

and does not provide insight into the court’s 

reasoning or the basis for its decision, and the 

oral ruling did not include discussion on this 

issue. Thus, this portion of the judgment does 

not permit meaningful appellate review. 

Angela further argued that the court erred by 

awarding attorney fees and costs to the Hemphills 

because the court’s order contains inadequate 

findings. The court’s order does not list the 

statutory basis for the award and does not allow 

the Court of Appeals to understand the court’s 

reasoning. Accordingly, the order does not permit 

meaningful appellate review.

The judgment on the Hemphills’ spurious 

document counterclaim and the order awarding 

attorney fees and costs to the Hemphills were 

reversed, and the case was remanded for further 

proceedings on these issues. Based on the holding 

that the lease agreement is unenforceable, the 

district court’s dismissal of Angela’s claims 

against defendants and its judgment quieting 

title to the property in the Hemphills in all other 

regards were affirmed. 

2022 COA 105. No. 21CA1760. In re Parental 
Responsibility Concerning S.Z.S. Modification 

of Parenting Time—Child’s Integration with 

Parental Consent.

In 2017, a magistrate entered permanent 

orders allocating parental responsibilities for 

the child between mother and father. Mother 

received primary residential care and sole deci-

sion-making responsibility, while father received 

parenting time during alternating weekends 

and school breaks. Mother subsequently moved 

to Minnesota, and the magistrate approved a 

modified parenting plan under which the child 

lived with mother during the school year and 

father had parenting time during the child’s 

school breaks. In summer 2018, the parties 

agreed that the child would live primarily with 

father and attend first grade in Colorado. The 

magistrate approved this modified plan. In 

summer 2019, the parties agreed that the child 

would remain with father and complete second 

grade in Colorado, but that the child would 

return to school in Minnesota with mother in 

fall 2020. The magistrate approved the parties’ 

written stipulation memorializing this agreement. 

In August 2020, father sought to have the child 

remain with him in Colorado. The magistrate 

ordered the parties to resume their previous 

parenting time plan, and the child returned to 

Minnesota. Father then filed a motion to modify 

parenting time, arguing that over the previous two 

years the child had been integrated into his family 

with mother’s consent and that it was in the child’s 

best interests to reside primarily with him during 

the school year. The magistrate granted father’s 

motion. The district court adopted the portion 

of the order modifying parenting time, and in a 

later order, it adopted the parties’ stipulation to 

joint decision-making responsibility.

On appeal, mother argued that the magistrate 

failed to apply the legal standard for consensual 

integration when issuing his ruling and that the 

record did not establish that the child had been 

integrated into father’s family with mother’s 

consent. When a parent seeks to modify parenting 

time to change the parent with whom the child 

primarily resides, the court must retain the prior 

parenting time order unless circumstances have 

changed and the child has been integrated into 

the family of the parent seeking modification 

with the other parent’s consent. This consent 

is satisfied when the other parent voluntarily 

places the child with the noncustodial parent 

and permits the child to become integrated into 

the new family. Here, even though the parties 

contemplated only a temporary change in the 

child’s custodial arrangement, the totality of the 

circumstances shows that mother consented to 

the child’s integration into father’s home and 

family. While the magistrate made no specific 

finding regarding mother’s consent, the magis-

trate’s findings demonstrate that he applied the 

correct law concerning the child’s integration 

with mother’s consent and considered these 

circumstances when determining that modifying 

parenting time was in the child’s best interests. 

Mother also contended that the magistrate 

erred by modifying decision-making responsibil-

ity. However, the parties’ joint decision-making 
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responsibility stipulation resolved this issue; 

it was adopted by the district court after the 

magistrate’s ruling and thus renders this issue 

moot.

The appeal was dismissed in part, the court’s 

order adopting the magistrate’s ruling modifying 

parenting time was affirmed, and the case was 

remanded for further proceedings on mother’s 

request for appellate attorney fees and costs.

September 15, 2022
2022 COA 106. No. 19CA0546. Cisneros v. Elder. 
Colorado Governmental Immunity Act—Waiver 

of Immunity—Operation of a Jail.

Cisneros properly posted bond while a 

detainee in county jail, but the sheriff refused 

his release due to a hold placed on him by US 

Immigration and Customs Enforcement. Cisneros 

sued the sheriff for false imprisonment under the 

Colorado Governmental Immunity Act (CGIA). 

A Court of Appeals division concluded that the 

sheriff was immune from the claim because 

it alleged an intentional tort. Therefore, the 

division did not reach the sheriff’s argument 

that the CGIA’s immunity waiver did not apply 

because Cisneros did not show that his injury 

resulted from the jail’s operation under CRS § 

24-10-106(1)(b). The Supreme Court held that the 

CGIA waived immunity for intentional torts, but 

it remanded on the sheriff’s argument because 

it was not within the grant of certiorari. 

On remand, Cisneros argued that he was 

injured by being detained unlawfully for almost 

four months after he posted bond. The CGIA 

provides that sovereign immunity is waived 

for injuries resulting from a jail’s operation. A 

jail’s primary purpose is to confine persons who 

are charged with crimes and awaiting trial or 

serving short sentences. Accordingly, the sheriff’s 

determination not to release Cisneros after he 

posted bond was related to the jail’s purpose and 

operation. Therefore, the sheriff is not immune 

from suit under CRS § 24-10-106(1)(b).

The order was affirmed and the case was 

remanded for further proceedings.

2022 COA 107. No. 19CA0915. People v. Ro-
driguez-Morelos. Identity Theft—Personal 

Identifying Information—Financial Identifying 

Information.

Rodriguez-Morelos administered certified 

nursing assistant (CNA) classes not approved 

by the state. He also volunteered with a non-

profit organization that supported migrant 

workers. Without the nonprofit’s authorization, 

Rodriguez-Morelos told some students that the 

CNA classes were affiliated with the nonprofit 

and that he was acting on its behalf. He also 

gave some students a tax-exempt document 

with the nonprofit’s name. Rodriguez-Morelos 

induced students to take the CNA class by 

misrepresenting that (1) the class had been 

approved by the state and (2) students did not 

need a Social Security number to become a 

CNA. Rodriguez-Morelos was found guilty of 

one count of identity theft, three counts of felony 

theft, and one count of criminal impersonation.

On appeal, Rodriguez-Morelos argued 

there was insufficient evidence to support 

his identity theft conviction because he did 

not use “personal identifying information” 

of a “specific individual” under CRS § 18-5-

901(13). A person commits identity theft by 

knowingly using another’s personal identifying 

information or financial identifying information 

without permission or lawful authority with the 

intent to obtain money. “Personal identifying 

information” is information that may be used, 

alone or with other information, to identify a 

“specific individual.” Under the statute’s plain 

and ordinary meaning, “specific individual” 

means one identified human being. Therefore, 

Rodriguez-Morelos’s use of the nonprofit’s name 

and tax-exempt document was not the use of 

personal identifying information. Accordingly, 

Rodriguez-Morelos’s identity theft conviction 

was not supported by sufficient evidence. 

Rodriguez-Morelos also argued that the 

evidence was insufficient to show he used the 

nonprofit’s financial identifying information 

with the intent to obtain cash or another thing 

of value. Here, the evidence showed that Rodri-

guez-Morelos gave some students the tax-ex-

empt document when he gave them a certificate 

of completion or diploma for taking a course, 

but the students paid for the course upfront, and 

none withheld payment until after receiving a 

diploma or a certificate of completion. Further, 

while some students acknowledged receiving 

the document, none stated that receiving the 

document was a reason for taking the class. 

Accordingly, there was insufficient evidence 

to prove that Rodriguez-Morelos used the 

tax-exempt document, which was financial 

identifying information, with the intent to obtain 

cash or any other thing of value.

Rodriguez-Morelos also contended that 

the court erred in denying his request to strike 

the testimony of two witnesses who invoked 

their Fifth Amendment privilege with respect 

to cross-examination about their immigration 

status. He asserted that he should have been 

allowed to cross-examine them about their 

immigration status to impeach their testimony 

that they believed his statement that they 

could work in Colorado as a CNA without a 

Social Security number. He argued that if the 

witnesses were undocumented, it necessarily 

meant they had submitted a false Social Se-

curity number in the past, which challenged 

their credibility. However, the key questions 

at trial were whether Rodriguez-Morelos told 

the victims that the state had approved the 

classes and that having a Social Security number 

was not a prerequisite to becoming a CNA in 

Colorado. Therefore, whether the victims were 

undocumented workers and whether they had 

previously submitted a false Social Security 

number were collateral issues. Accordingly, 

the trial court did not err.

Rodriguez-Morelos also asserted that the 

cumulative prejudicial effect of evidence of 

five instances of “uncharged misconduct” 

warranted reversal of his convictions. Here, 

there was no error as to four instances because, 

with two exceptions, the court sustained de-

fense counsel’s objections and instructed the 

jury to disregard the testimony. As to the first 

exception, Rodriguez-Morelos did not explain 

how the testimony was prejudicial. The Court of 

Appeals did not address the second exception 

because Rodriguez-Morelos’s assertion of why 

there was putative error was conclusory and 

underdeveloped. There was no error as to the 

fifth instance because the court gave clear 

direction in its verdict forms.

Rodriguez-Morelos further contended 

that the trial court erred when it granted the 

prosecution’s motion to amend the three 

theft counts mid-trial. However, the mid-trial 
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amendment here did not add an additional 

element or a different offense to the charges 

and did not deprive Rodriguez-Morelos of 

adequate notice of the charges against him, 

and it did not prejudice Rodriguez-Morelos’s 

substantial rights.

Finally, Rodriguez-Morelos argued that the 

court (1) violated his right to be present at the 

restitution hearings and (2) erred by ordering 

him to pay restitution for “uncharged, unproven, 

or dismissed thefts.” Here, the record shows that 

Rodriguez-Morelos knowingly, intelligently, and 

voluntarily waived his right to be present at the 

restitution hearings, and the record supports 

the court’s restitution order.

The judgment of conviction was affirmed 

except for the conviction for identity theft, 

which was vacated. The restitution order was 

affirmed. The case was remanded for correction 

of the mittimus accordingly.

2022 COA 108. No. 20CA1742. M.G. Dyess, Inc. 
v. MarkWest Liberty Midstream & Resources, 
L.L.C. Right to Jury Trial—Trial by Jury or the 

Court—Advisory Jury—Contracts—Quantum 

Meruit.

MarkWest Liberty Midstream & Resources, 

L.L.C. (MarkWest) processes and transports 

natural gas. It entered into three contracts with 

M.G. Dyess (Dyess) to install thousands of feet of 

pipeline. Each contract applied to a “spread”—a 

particular length of pipeline—and each spread 

was assigned a lump sum payment amount 

and a mechanical completion date after which 

liquidated damages would accrue if the spread 

remained incomplete. Dyess sued MarkWest for 

breach of contract, negligent misrepresentation, 

fraudulent nondisclosure, fraud, promissory 

estoppel, and quantum meruit. MarkWest 

counterclaimed for liquidated damages under 

the contract and a declaratory judgment. The jury 

rejected all of Dyess’s claims except quantum 

meruit, for which it awarded $26,039,641 in 

damages. It also awarded MarkWest $4.5 million 

in liquidated damages based on its breach of 

contract counterclaim. MarkWest made an oral 

motion to treat the jury’s quantum meruit verdict 

as advisory and asked the trial court to decide 

the issue. The court ordered additional briefing, 

and in response, MarkWest filed a CRCP 52 

motion asking the court to make findings of fact 

and conclusions of law regarding the quantum 

meruit claim. The court accepted the jury’s 

“advisory verdict” insofar as the jury found that 

MarkWest was liable under a quantum meruit 

theory, but it concluded that the evidence did not 

support the amount awarded and accordingly 

reduced the damages to $934,436. The court then 

entered judgment on the jury verdict as modi-

fied by its CRCP 52 order. Dyess subsequently 

filed a motion for judgment notwithstanding 

the verdict (JNOV) on MarkWest’s breach of 

contract counterclaim, asserting that it had 

achieved mechanical completion before the 

final mechanical completion dates, which it 

claimed MarkWest had extended. The court 

did not rule on the motion, and it was therefore 

deemed denied. Both parties later filed CRCP 

59(c)(4) motions to amend the judgment to 

include pre- and post-judgment interest. These 

motions were also deemed denied.

On appeal, Dyess argued that the trial court 

erred when it reduced the amount of damag-

es awarded on its quantum meruit claim. A 

plaintiff may bring a quantum meruit claim 

when substantial changes occurred that the 

parties did not contemplate and the contract 

does not cover, and that resulted in extra work 

or caused substantial loss to one party. Where 

the claimant has requested monetary damages, 

the quantum meruit claim is legal, and the 

claimant is entitled to a jury trial under CRCP 

38(a). Here, Dyess asked for simple money 

damages via a quantum meruit claim. Under 

Colorado precedent and persuasive precedent 

from other jurisdictions, Dyess’s claim was legal, 

not equitable. Therefore, the trial court erred 

by deeming the claim equitable and treating 

the jury’s verdict as advisory. While a new jury 

trial is not required because the jury rendered a 

verdict in Dyess’s favor on its quantum meruit 

claim, a trial court may not unilaterally reduce 

the amount of damages awarded in a binding 

jury verdict under Rule 52. The court erred 

by reducing the damages, and the error was 

not harmless because Dyess was deprived of 

the right to have a judgment in the amount of 

$26,039,641 entered in its favor.

Dyess also argued that the trial court erred 

by denying its motion for JNOV on MarkWest’s 

counterclaim for breach of contract because 

there was no reasonable basis for the jury to 

conclude that Dyess did not achieve mechanical 

completion on all three spreads by the final 

mechanical completion dates. Here, it was 

reasonable for the jury to infer that (1) MarkWest 

never extended the mechanical completion 

dates for some spreads, (2) Dyess did not achieve 

mechanical completion of any spread by the 

agreed-upon mechanical completion dates, 

and (3) MarkWest did not waive liquidated 

damages. Given the conflicting evidence, a 

reasonable person could have reached the 

same conclusion as the jury, so the trial court 

did not err.

Both parties asserted that the trial court 

erred by denying them pre- and post-judgment 

interest. The parties disagree about when pre-

judgment interest began accruing on MarkWest’s 

liquidated damages claim, but not about the 

date when prejudgment interest began accruing 

on Dyess’s quantum meruit claim. Based on 

the plain language of the applicable statutes, 

all monetary amounts awarded in this case are 

subject to statutory pre- and post-judgment 

interest. 

The judgment was reversed insofar as the 

trial court reduced the amount of damages 

awarded to Dyess on its quantum meruit claim 

and failed to award pre- and post-judgment 

interest. The judgment was affirmed insofar 

as the trial court accepted the jury’s liability 

verdict on the quantum meruit claim and denied 

Dyess’s motion for JNOV as to MarkWest’s 

counterclaim. The case was remanded for 

further proceedings.

2022 COA 109. No. 21CA0601. Salazar v. Public 
Trust Institute. Statute of Limitations—Lim-

itations for Persons Under Disability—Tolling.

Salazar is a former state representative, 

former candidate for Colorado attorney general, 

and former executive director of an environ-

mental protection nonprofit organization. 

Staiert is a former deputy secretary of state for 

Colorado and former executive director of PTI, 

a nonprofit organization “founded to promote 

open and accountable government.” While 

serving as PTI’s executive director, Staiert filed 

two administrative complaints—one with the 
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Office of the Colorado Secretary of State (SOS) 

and one with the Colorado Independent Ethics 

Commission (IEC)—alleging that Salazar had 

violated lobbying laws and regulations. The SOS 

and the IEC dismissed the complaints. Salazar 

then filed an action for malicious prosecution 

against PTI and Staiert. Staiert moved to dis-

miss under CRCP 12(b)(5) and filed a special 

motion to dismiss under Colorado’s anti-SLAPP 

(strategic lawsuit against public participation) 

statute. The district court denied both motions. 

On appeal, Staiert argued that the district 

court erred by denying her special motion to 

dismiss under the anti-SLAPP statute because 

a malicious prosecution claim cannot be based 

on truthful complaints to governmental inves-

tigators. A district court’s ruling on a special 

motion to dismiss is reviewed to determine 

whether the plaintiff has established a rea-

sonable likelihood of prevailing on the claim. 

Here, while the factual allegations may have 

been truthful, there is a reasonable likelihood 

that Salazar will be able to show that Staiert 

knew those facts did constitute a violation of 

law. Therefore, the court did not err.

Staiert also argued that the First Amendment 

requires dismissal of Salazar’s claim. The First 

Amendment protects filing a lawsuit challenging 

governmental activity, so parties filing such a 

lawsuit are immunized from liability unless 

the lawsuit is baseless or a sham. Here, Salazar 

sufficiently established that the administrative 

claims lacked any cognizable basis in law 

and demonstrated a reasonable likelihood 

of proving Staiert had an improper objective 

in filing the complaints, and Staiert does not 

appear to contend that Salazar’s legal interests 

could not have been adversely affected by these 

complaints. Dismissal is not warranted at this 

stage because Salazar successfully demonstrated 

a reasonable likelihood that he will prevail.

Staiert further argued that the district court 

should have granted the special motion to 

dismiss as to the SOS proceedings because those 

proceedings lacked the necessary quasi-judicial 

character to support a malicious prosecution 

claim. For an administrative proceeding to 

qualify as a “prior action” that may give rise 

to a malicious prosecution claim, it must be 

quasi-judicial in nature. Here, the Elections 

Division asked the secretary of state to dismiss 

Staiert’s complaint during the investigation 

phase. No formal proceedings were filed and 

no hearing was initiated or held. Consequently, 

the SOS proceedings were not quasi-judicial 

in nature and thus cannot support a claim 

for malicious prosecution. Because Salazar 

cannot establish the prior action element of 

his malicious prosecution claim as it relates 

to the SOS proceedings, he has not shown a 

reasonable likelihood of success on that aspect. 

Accordingly, the district erred by denying 

Staiert’s special motion to dismiss with respect 

to this portion of Salazar’s claim. 

The order was affirmed in part and reversed 

in part. The case was remanded for further 

proceedings on Salazar’s claim arising out of 

the IEC complaint. 

2022 COA 110. No. 21CA0700. Great Northern 
Properties v. Extraction Oil and Gas. Quiet 

Title—Conveyances—Centerline Presumption—

Mineral Estates.

A real estate developer owned a parcel of 

land in fee simple absolute and later subdivided 

the property into individual lots. In 1974, the 

developer dedicated a right-of-way across its 

land to the City of Greeley, which became 

West 11th Street Road (11th Street). Shortly 

thereafter, the developer conveyed two parcels 

of land abutting 11th Street to two different 

grantees. The deeds conveying these parcels 

do not expressly reserve to the developer any 

mineral interests. The developer later conveyed 

a third parcel of land abutting 11th Street by a 

deed that also does not expressly reserve any 

mineral interests. Once the developer conveyed 

the third parcel, it no longer owned any property 

adjacent to 11th Street. 

More than 40 years later, the developer 

conveyed whatever interest it had in the minerals 

beneath 11th Street to Great Northern Properties, 

LLLP (GNP). The same month, GNP brought 

a CRCP 105 action to quiet title to the mineral 

estate under the relevant section of 11th Street. 

Extraction Oil and Gas, Inc. (Extraction) has oil 

and gas leases from the owners of all parcels 

abutting the relevant section of 11th Street and 

from GNP and is therefore entitled to drill and 

produce oil and gas from beneath the relevant 

portion of 11th Street regardless of who owns 

the mineral estate, but ownership dictates to 

whom Extraction must pay royalties. In 2019, 

Extraction filed a motion for determination of a 

question of law pursuant to CRCP 56(h), arguing 

that the centerline presumption applied and 

the owners of the parcels abutting 11th Street 

own the mineral rights beneath 11th Street to 

the road’s centerline. The district court granted 

the motion. GNP moved for summary judgment, 

asking the court to enter a final judgment 

decreeing that it owns the mineral interests 

beneath the relevant portion of 11th Street. 

The court denied the motion and entered final 

judgment quieting title to the disputed mineral 

interests in the two landowner defendants that 

had participated in the proceeding.

On appeal, GNP argued that the district court 

erred by applying the centerline presumption 

to conclude that a deed conveying a grantor’s 

interest in property adjacent to a right-of-way 

also conveys any interest the grantor may have 

in the mineral estate beneath and to the center 

of the right-of-way. The centerline presumption 

is a common law rule of conveyance providing 

that “a conveyance of land abutting a road or 

highway is presumed to carry title to the center 

of that roadway to the extent the grantor has an 

interest therein, unless a contrary intent appears 

on the face of the conveyance.” The centerline 

presumption applies only when (1) the grantor 

conveys ownership of a parcel of land abutting a 

right-of-way; (2) at the time of conveyance, the 

grantor owned the fee underlying the right-of-

way; (3) the grantor conveys all property it owns 

abutting the right-of-way; and (4) the conveyance 

evidences no contrary intent. The centerline 

presumption can apply to convey mineral 

interests beneath a right-of-way to abutting 

property when these conditions have been 

satisfied. In an action to quiet title, the person 

claiming title to property under the centerline 

presumption must prove their ownership and 

must be able to trace title back to the owner of 

the fee underlying the right-of-way. Therefore, 

the district court correctly determined that all 

conditions of the centerline presumption were 

met in this case, such that title to the mineral 

interests beneath 11th Street passed to the 

owners of the abutting property. 
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GNP also contended that the district court 

erred in entering its decree quieting title by (1) 

not quieting title to the mineral estate beneath 

11th Street in GNP and (2) quieting title to the 

entire mineral estate in the two landowner defen-

dants that had participated in the proceedings. 

Because the district court correctly applied the 

centerline presumption to hold that the mineral 

interests beneath 11th Street passed to the 

owners of abutting property, the court did not 

err by refusing to quiet title to the mineral estate 

beneath 11th Street in GNP. However, several 

landowner defendants defaulted or disclaimed 

any interest in the subject property, and only 

two answered the complaint and participated 

in the proceedings. The district court quieted 

title to the entire mineral estate beneath the 

relevant section of the right-of-way in these 

two entities, but a court cannot quiet title in 

favor of a defaulting or disclaiming party, even 

where evidence presented by an appearing party 

supports the defaulting party’s title interests. 

Accordingly, the district court erred.

The order determining a question of law was 

affirmed. The final judgment and decree quieting 

title were reversed and the case was remanded 

with instructions to enter a new decree quieting 

title only to the mineral interests owned by 

the participating landowner defendants and 

dismissing the case as to all other parcels and 

defendants. 

September 29, 2022
2022 COA 111. No. 19CA1481. People v. Mar-
tinez. Reckless Manslaughter—Jury Instruc-

tions—Affirmative Defenses—Traverse—Use of 

Physical Force in Self-Defense.

Martinez and the victim drank throughout 

the night before arriving at Martinez’s house, 

where an altercation ensued. Martinez shot the 

victim in the back of the knee with a shotgun, 

and he bled to death within half an hour. Mar-

tinez was charged with second degree murder. 

Martinez argued in his pretrial motion to dismiss 

that he was immune from prosecution under 

the force-against-intruders statute. The trial 

court denied the motion but gave the jury a 

series of instructions on the right to use deadly 

force in self-defense. Martinez was found guilty 

of reckless manslaughter. 

On appeal, Martinez argued that the trial 

court erred by declining to instruct the jury 

that the force-against-intruders defense is an 

affirmative defense to reckless manslaughter. 

The force-against-intruders statute requires 

reasonable and justifiable action, and a per-

son cannot act both justifiably and recklessly. 

Therefore, the force-against-intruders defense 

does not operate as an affirmative defense to 

reckless manslaughter. 

Martinez also argued that the trial court erred 

by failing to instruct the jury on his right to use 

non-deadly physical force. Here, Martinez fired a 

shotgun at close range into a part of the victim’s 

body with large arteries and veins, thus causing 

rapid and profuse bleeding. Even assuming the 

court erred by not instructing the jury on the 

right to use non-deadly force, in light of the 

evidence, the error was not obvious. 

Martinez further contended that the court 

erred by instructing the jury that Martinez’s 

intoxication was irrelevant to his self-defense 

claim. Here, the court explained that the use-of-

force defenses require that the “actor using force 

in defense acted as an objectively reasonable 

person” and the “reasonable person standard 

requires the actor using physical force against 

another in defense to appraise the situation as 

would a reasonable sober person.” The instruc-

tion was an accurate statement of the law, so 

there was no error.

Having found no errors, the Court of Appeals 

determined that Martinez was not entitled to 

reversal based on cumulative error.

The judgment was affirmed.

2022 COA 112. No. 21CA0183. In re Marriage 
of DePumpo. Dissolution of Marriage—Spou-

sal Maintenance—Child Support—Imputed 

Income—Rental Property Income—Ordinary 

and Necessary Expenses.

During the parties’ marriage, husband 

(DePumpo) produced income through his 

several businesses. Wife (Schaefer) stayed 

home to care for the parties’ children, but 

she sometimes helped DePumpo with his 

businesses. The parties used income from 

DePumpo’s businesses to acquire substantial 

investment accounts, including a TD Amer-

itrade account, and to purchase several real 

properties, many of which were used as rentals. 

In permanent orders, the district court awarded 

DePumpo $6,703,173.22 of the marital estate, 

with DePumpo receiving all the real properties, 

including the rentals. Schaefer was awarded 

the remaining $2,782,365.80, which included 

the TD Ameritrade investment account. To 

equalize this uneven division, the court ordered 

DePumpo to pay Schaefer $1,960,403.71. For 

purposes of maintenance and child support, the 

court calculated DePumpo’s monthly income 

at $57,662 and Schaefer’s at $19,666. The court 

then awarded Schaefer $5,000 per month in 

monthly maintenance for the duration of her 

graduate school program (48 months) and 

ordered her to pay DePumpo $132 per month 

for child support.

On appeal, Schaefer argued that the district 

court erroneously included the unrealized 

capital gains on the TD Ameritrade account 

as part of her income. Unrealized capital gains 

in an investment account are not income for 

maintenance and child support purposes. Here, 

there was no evidence that the parties received 

income from the TD Ameritrade account during 

the marriage; the evidence showed only that 

this account had grown and had significant 

income-earning potential. Accordingly, the 

court erred by including the $16,666 in returns 

on the TD Ameritrade account in Schaefer’s 

income calculation.

Schaefer also contended that the district 

court erred by reducing DePumpo’s rental 

income by including depreciation expenses. The 

court erred by failing to make specific findings 

on why it considered all depreciation on the 

rentals to be an ordinary and necessary expense.

The judgment was reversed and the case 

was remanded for recalculation of both parties’ 

incomes, new maintenance and child support 

orders, and consideration of Schaefer’s appellate 

attorney fees request.

2022 COA 113. No. 21CA0343. Woo v. Baez. 
Actions Against Licensed Professionals—Service 

of Process—Indigency—Certificate of Review—

Fourteenth Amendment—Due Process—Equal 

Protection.

Woo filed a civil complaint against Baez, 

Medina, and Bednarski, the lawyers who rep-



NOV E M B E R  2 0 2 2     |     C O L OR A D O  L AW Y E R      |      89

These summaries of published Court of 

Appeals opinions are provided as a service 

by the CBA and are not the official language 

of the Court; the CBA cannot guarantee 

their accuracy or completeness. The full 

opinions, the lists of opinions not selected 

for official publication, the petitions for 

rehearing, and the modified opinions are 

available on the CBA website and on the 

Colorado Judicial Branch website.

resented him in his underlying criminal case. 

He sued Baez and Medina for fraud, breach of 

contract, willful breach of fiduciary duty, profes-

sional negligence, negligent misrepresentation, 

and unjust enrichment. He sued Bednarski for 

willful breach of fiduciary duty, professional 

negligence, and replevin. After more than a 

year, during which he never served Baez and 

Medina, Woo filed a motion for substituted 

service on Pagliuca, a Colorado lawyer who 

was then representing Baez and Medina in a 

Colorado Office of Attorney Regulation Counsel 

proceeding involving the same allegations of 

misconduct as in this case. The court denied 

the motion, and because Baez and Medina 

were never served, it dismissed the claims 

against them. The court also dismissed the 

claims against Bednarski because, despite being 

given an extension of time, Woo never filed the 

required certification from an expert regarding 

validity of the claims. 

On appeal, Woo argued that the district court 

erred by denying his motion for substituted 

service. A plaintiff who uses due diligence to 

accomplish personal service on a defendant 

but is unsuccessful may move the court to 

allow substituted service of the defendant on 

a different person. Here, Woo had exercised 

due diligence, and no evidence suggested that 

serving Pagliuca was insufficient to provide 

Baez and Medina with notice of Woo’s civil 

lawsuit. Therefore, the district court erred by 

denying substituted service on Pagliuca and by 

dismissing the claims against Baez and Medina 

for lack of personal jurisdiction.

Woo also argued that the district court erred 

by granting Bednarski’s motion to dismiss. Woo’s 

professional negligence and willful breach of 

fiduciary duty claims required expert testimony. 

Thus, a certificate of review was required, and the 

district court properly dismissed those claims. 

However, plaintiff’s replevin claim is not based 

on allegations of professional negligence, nor is 

expert testimony required to establish a prima 

facie case. Accordingly, a certificate of review is 

not required for this claim, and the district court 

erred by requiring one and dismissing this claim. 

Woo further contended that, because he 

is indigent, the district court’s dismissal of his 

claims against Bednarski violated his federal and 

state constitutional rights. Requiring expert sub-

stantiation of a plaintiff’s professional negligence 

claims early in the case is rationally related to 

furthering the state’s interest in limiting frivolous 

lawsuits. Accordingly, the certificate of review 

requirement does not violate constitutional 

guarantees of due process or equal protection. 

Nor does it create an insurmountable barrier to a 

litigant whose case has substantial justification. 

Further, Woo did not show that being indigent 

was his only obstacle to obtaining an expert 

certification. Accordingly, the certificate of review 

requirement is not unconstitutional as applied.

The judgment dismissing the claims against 

Baez and Medina was reversed and the case 

was remanded with instructions to authorize 

substituted service. The judgment dismissing the 

replevin claim against Bednarski was reversed 

and the case was remanded for further proceed-

ings on that claim. The judgment dismissing 

the remaining claims against Bednarski was 

affirmed.

2022 COA 114. No. 22CA0506. People v. Mang-
um. Postconviction Remedies—Speedy Trial.

The postconviction court granted Mangum’s 

Crim. P. 35(c) petition, vacated his convictions 

and sentences, and ordered a new trial. The 

People appealed. A Court of Appeals division 

affirmed, and the case was mandated to the 

postconviction court on August 20, 2021. On 

February 23, 2022, Mangum filed a motion to 

dismiss his charges for violation of his consti-

tutional and statutory rights to a speedy trial. 

The court granted the motion.

On appeal, the People argued that the trial 

court misinterpreted and misapplied the speedy 

trial statute, asserting that CRS § 18-1-405(1) 

required Mangum to enter a new plea to trigger 

the six-month speedy trial period. However, CRS 

§ 18-1-405(1) does not account for a defendant 

who successfully seeks postconviction relief; 

the People’s interpretation would effectively 

condition a defendant’s right to speedy trial 

on his affirmative request to be arraigned and 

re-prosecuted. Per People v. Jamerson, 580 

P.2d 805 (Colo. 1978), the statutory speedy 

trial right operating here is CRS § 18-1-405(2). 

Under CRS § 18-1-405(2), Magnum’s speedy 

trial period commenced on April 4, 2019, when 

the postconviction court granted his Rule 35(c) 

petition. The People then had 183 days to bring 

him to trial. The speedy trial period was tolled 

on May 17, 2019, when the People appealed, 

but it resumed on August 20, 2021, when the 

Court mandated the case to the postconviction 

court. Mangum’s speedy trial period expired 

on January 7, 2022, and the People had not 

brought him to trial when he moved to dismiss 

his charges on February 23, 2022. Accordingly, 

the postconviction court was required to dismiss 

the charges. 

The order was affirmed. 
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August 29, 2022 
2022 CO 39. No. 22SA268. In re Thompson. 
Judicial Conduct. 

The Colorado Commission on Judicial 

Discipline requested that the Supreme Court 

adopt its recommendation, based on the parties’ 

stipulation for public censure and suspension, 

to publicly censure Judge Mark D. Thompson 

and to suspend him from his judicial duties 

without pay for 30 days. The recommendation 

was based on Judge Thompson’s admitted 

violation of Judicial Canon Rules 1.1 and 1.2.

The Court adopted the recommendation, 

publicly censured Judge Thompson, and sus-

pended Judge Thompson from his judicial 

duties for 30 days without pay.

September 12, 2022
2022 CO 40. No. 21SC119. People v. Raider. 
Fourth Amendment and Reasonableness in 

General—Necessity of and Preference for Warrant, 

and Exceptions in General—Right to Sample or 

Conduct Test—Initiating Procedure. 

After being arrested for driving under the 

influence (DUI), Raider refused a breath or blood 

test under the Expressed Consent Statute, which 

prohibits forced specimen collection except in 

four specific circumstances. As a result, officers 

applied for and received a search warrant to 

conduct a blood draw, authorizing them to use 

reasonable force as necessary. 

Here, the Supreme Court considered wheth-

er the prohibition against forced specimen 

collection in the Expressed Consent Statute 

applies to all searches of people suspected of 

DUI or only to warrantless searches. The Court 

concluded that the statute only contemplates 

warrantless searches and thus the Expressed 

Consent Statute’s prohibition against forced 

specimen collection has no bearing on searches 

executed pursuant to a valid warrant.

The Court of Appeals’ judgment was re-

versed.

2022 CO 41. No. 21SC441. Gorostieta v. People. 
Defendant’s Identity as Element of Crime or 

Sentence Enhancer. 

In this case, the Supreme Court considered 

what prosecutors must prove to establish a 

defendant’s identity as the perpetrator of a 

prior crime when the defendant’s conviction 

of that prior crime is an element or sentence 

enhancer of the present offense. The Court 

concluded that the prosecution must establish 

an essential link between the prior conviction 

and the defendant, which requires presenting 

some documentary evidence and corroborating 

evidence of identification that connects the 

defendant to the prior felony conviction. Ap-

plying this test to the specific facts presented, 

the Court concluded that, under the relatively 

lenient standard of review for sufficiency of the 

evidence challenges, the prosecution presented 

sufficient evidence to allow a reasonable jury 

to find that Gorostieta had been convicted of 

the prior felony at issue here.

The Court of Appeals’ judgment was af-

firmed.

2022 CO 42. No. 22SC29. People in the Interest 
of E.A.M. Indian Child Welfare Act—CRS § 

19-1-126—“Reason to Know” Child is an Indian 

Child—Mere Assertions of Indian Heritage.

In this dependency and neglect case, the 

Supreme Court addressed the notice provisions 

in the Indian Child Welfare Act (ICWA). Those 

provisions apply when the court knows or has 

reason to know that an Indian child is involved 

in a child custody proceeding, including a 

dependency and neglect proceeding. Whether 

the court “knows” that a child is an Indian child 

is fairly straightforward. Whether the court has 

Summaries of Published Opinions

“reason to know” that a child is an Indian child 

is more complicated. 

The Court concluded that mere assertions of 

a child’s Indian heritage (including those that 

name a tribe or multiple tribes), without more, 

are not enough to give a juvenile court “reason 

to know” that the child is an Indian child. 

Instead, such assertions trigger the due diligence 

requirement in Colorado’s ICWA-implementing 

statute, CRS § 19-1-126(3). 

Here, the juvenile court correctly found that 

it didn’t have reason to know that E.A.M. is an 

Indian child, so it properly directed the Denver 

Human Services Department to exercise due 

diligence in gathering additional information 

that would assist in determining whether 

there was reason to know that E.A.M. is an 

Indian child.

 Accordingly, the Court reversed the divi-

sion’s decision to vacate the juvenile court’s ter-

mination judgment. The matter was remanded 

to the Court of Appeals for further proceedings 

consistent with this opinion.

September 26, 2022  
2022 CO 43. No. 22SA72. People v. Deaner. 
Fourth Amendment—Traffic Stops—Reason-

ableness of Investigatory Detention. 

An officer stopped an SUV after it activated 

its left turn signal and shifted lanes in front 

of the officer’s patrol car. The People argued 

that the officer had reasonable suspicion to 

believe the driver violated CRS § 42-4-1007(1)

(a) because there was less than a three-second 

gap between the SUV and the patrol car when 

the SUV switched lanes. The trial court found 

that the officer lacked reasonable suspicion 

to believe a traffic violation had occurred and 

suppressed evidence seized after the stop. 

In this interlocutory appeal, the Supreme 

Court considered whether the officer had 
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reasonable suspicion to believe the driver 

violated CRS § 42-4-1007(1)(a). CRS § 42-4-

1007(1)(a) requires a driver to ascertain that 

the specific circumstances on the road ensure a 

lane change does not cause danger. Under the 

totality of the circumstances here, the Court 

concluded that the driver did not change lanes 

until he first determined it was safe to do so. 

Thus, the officer lacked reasonable suspicion 

to stop the SUV.

The trial court’s suppression order was 

affirmed and the case was remanded for further 

proceedings consistent with this opinion.

2022CO44. No. 22SA77. People v. Barrera. 
Fourth Amendment—Traffic Stops—Reason-

ableness of Investigatory Detention. 

An officer stopped an SUV after it activated 

its left turn signal and shifted lanes in front 

of the officer’s patrol car. The People argued 

that the officer had reasonable suspicion to 

believe the driver violated CRS § 42-4-1007(1)

(a) because there was less than a three-second 

gap between the SUV and the patrol car when 

the SUV switched lanes. The trial court found 

that the officer lacked reasonable suspicion 

to believe a traffic violation had occurred and 

suppressed evidence seized after the stop. 

In this interlocutory appeal, the Supreme 

Court considered whether the officer had 

reasonable suspicion to believe the driver 

violated CRS § 42-4-1007(1)(a). CRS § 42-4-

1007(1)(a) requires a driver to ascertain that 

the specific circumstances on the road ensure a 

lane change does not cause danger. Under the 

totality of the circumstances here, the Court 

concluded that the driver did not change lanes 

until he first determined it was safe to do so. 

Thus, the officer lacked reasonable suspicion 

to stop the SUV.

The trial court’s suppression order was 

affirmed and the case was remanded for further 

proceedings consistent with this opinion.

2022 CO 45. No. 21SC183. Plemmons v. People. 
Statutory Interpretation—Sufficiency of the 

Evidence—Assault—Jury Instructions. 

In this opinion involving a defendant spitting 

on law enforcement officers, the Supreme Court 

interpreted the General Assembly’s use of the 

term “harm” in CRS § 18-3-203(1). “Harm” 

as used in CRS § 18-1-203(1)(f.5)(1) and (h) 

encompasses more than just physical harm. The 

statute criminalizes as second degree assault 

a defendant’s conduct exposing an officer to 

bodily fluids with the intent to cause prolonged 

psychological or emotional harm that stems 

from the possibility that the officer has been 

infected by or could become a vector for disease.

Because the jury instruction related to the 

charges under CRS § 18-3-203(1)(h) didn’t 

confine the jurors’ deliberation to this definition 

of “harm,” the jury may have relied on consid-

erations outside the scope of the proscribed 

conduct. Therefore, the instructional error 

was not harmless beyond a reasonable doubt 

and Plemmons was entitled to a new trial on 

those two charges.

The Court affirmed the division’s judgment 

in part and reversed in part. Plemmons’s convic-

tion under CRS § 18-3-203(1)(f.5) was affirmed, 

her two convictions under CRS § 18-3-203(1)

(h) were vacated, and the case was remanded 

for a new trial on those charges.

2022 CO 46. Nos. 22SA108 & 22SA111. State 
v. JUUL Labs, Inc. Civil Procedure—Personal 

Jurisdiction—Minimum Contacts. 

In this case, the Supreme Court reviewed 

the district court’s order denying defendants’ 

motions to dismiss for lack of personal juris-

diction. Defendants are California residents 

who served in various capacities as officers 

or directors of JUUL Labs, Inc. (JUUL), an 

e-cigarette manufacturer, or its predecessor 

companies. 

The district court erred in finding that 

the State had made a prima facie showing of 

personal jurisdiction in this matter because 

(1) the district court based its determination 

on allegations against JUUL and the group 

of defendants as a whole, rather than on an 

individualized assessment of each defendant’s 

actions, and (2) the State did not allege sufficient 

facts to establish either that defendants were 

primary participants in wrongful conduct 

purposefully directed at Colorado, or that the 

injuries alleged in the amended complaint 

arose out of or related to defendants’ Colorado-

directed activities.

The Court thus made the rule to show cause 

absolute and remanded the case for further 

proceedings consistent with this opinion.

2022 CO 47. No. 22SA71. People in the Interest 
of A.S.M. Juvenile Court Review of Magistrate’s 

Preliminary Hearing Finding—CRS § 19-2.5-

609(3)—CRS § 19-1-108(5.5)—CRM 7.

The Supreme Court considered whether 

a juvenile is entitled to have a juvenile court 

judge (juvenile court) review the juvenile court 

magistrate’s preliminary hearing finding. While 

only a district court magistrate’s final orders 

or judgments—namely, those fully resolving 

an issue or claim—are reviewable under CRM 

7(a)(3), the preliminary hearing statute in the 

Children’s Code, CRS § 19-2.5-609(3), specifically 

permits review of a magistrate’s preliminary 

hearing finding. CRS § 19-1-108(5.5), which 

sets the ground rules for a CRS § 19-2.5-609(3) 

review, doesn’t alter this conclusion. Therefore, 

the Court need not decide whether a magistrate’s 

preliminary hearing finding in a delinquency 

case constitutes a final order. CRS § 19-2.5-

609(3) entitles prosecutors and juveniles alike 

to ask a juvenile court to review a magistrate’s 

preliminary hearing finding in a delinquency 

proceeding.

The Court thus made the rule to show cause 

absolute and remanded the case to the juvenile 

court to review the magistrate’s probable cause 

determination.  

These summaries of Colorado Supreme 
Court published opinions are provided 
by the Court; the CBA cannot guarantee 
their accuracy or completeness. Both the 
summaries and full opinions are available 
on the CBA website and on the Colorado 
Judicial Branch website.
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BUSINESS 
SERVICES
ABA Books
 CBA members receive a 15% discount on 

ABA books. Use code PAB8ECOB. Visit 

www.americanbar.org/products.

Clio
 Clio’s industry-leading, cloud-based 

solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount. Visit www.goclio.com/landing/

cobar.

 
Discovery Genie
 On-demand system for reviewing, 

organizing, indexing, and producing 

electronic files. CBA members save 

20% on subscription charges. Visit 

www.discoverygenie.com. Use code 

CBAMEMBER. 

TheFormTool and Doxsera
 Document assembly and automation 

software that can help you reduce 

documentation errors. Easy to use, 

wicked smart. Save 10% by visiting www.

theformtool.com/links/cba.

 

Indexed I/O
 A premium eDiscovery solution, without 

the expensive price tag. Indexed I/O 

provides a scalable, cloud-based solution. 

CBA members receive a discount. Visit 

www.indexed.io/cobar.

Konica Minolta 
 Law firms’ technology demands are critical. 

CBA members receive a rebate on hardware 

purchases. Contact Alyse Kochenberger at 

akochenberger@kmbs.konicaminolta.us. 

Lenovo
 Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 30% 

off the public web price with access to flash 

sales. Visit http://1800members.com/cobar.

MGMT HQ
 MGMT HQ offers access to monthly 

webinars, white papers, Affinity University, 

and more. Give your team the kind of 

practical, real-world training it needs to 

grow and thrive. Use code COBARMEMBER 

for a 100% discount. Visit www.cobar.org/

lpm.

MyCase
 MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

Office Depot
 Save up to 80% on office supplies. Visit 

http://1800members.com/cobar.

Page Vault
 On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. Visit page-vault.com/

partners/Colorado-bar-association. 

Practice Panther
 The leading and most user-friendly provider 

of cloud-based practice management and 

billing software for law firms. Receive 15% 

off your first year. Visit www.cobar.org/

perks#34081-business-services.

Ruby Receptionists
 Save 6% on this virtual receptionist service. 

Call (866) 611-7829 or visit www.callruby.

com.  

MEMBERSHIP 
PERKS

Full details on all membership perks are available at www.cobar.org. 
For more information, contact Melissa Higham at mhigham@cobar.org.
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Simple Law
 Manage cases and a practice. Add your 

free attorney profile and start your free trial 

today. Visit www.simplelaw.com.

Smokeball
 Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process. Visit https://info.

smokeball.com/colorado-bar-association-

members.

UPS
 Save up to 25% on online print services. Visit 

http://1800members.com/cobar.

The UPS Store
 Save up to 25% on online print services. Visit 

http://1800members.com/cobar.

FINANCIAL 
SERVICES
ABA Retirement Funds
  Providing affordable 401(k) plans exclusively 

to the legal community for 50 years. Call 

(866) 812-3580 for a free consultation or visit 

www.abaretirement.com.

LawPay
 Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription. Call (866) 

376-0950 or visit www.lawpay.com/cobar.

 
Options Credit Union
 Options Credit Union was founded in 1979 

by the Denver Bar Association. Visit www.

optionscreditunion.com.  

PERSONAL 
SERVICES

the ART, a Hotel
 This luxurious hotel creates an unparalleled 

experience. Call (303) 572-8000 and use code 

negcodenbar for special room rates.

Brooks Brothers
 Receive a 15% discount when you sign up for a 

Brooks Brothers Corporate Membership Card. 

Call (866) 515-4747 or visit www.membership.

brooksbrothers.com; use code 15201 and pin 

code 47841.

Car Rental Discounts
 ■  Avis: (800) 331-1212, account #A745900

 ■ Dollar: (800) 800-4000, account #3065062

 ■ Hertz: (800) 654-3131, (800) 654-3131,

account #2177879

 ■ National: (800) 227-7368, account #5434894

 ■ Thrifty: (800) 847-4389, account #3065063

Colorado Ballet/Colorado Symphony
 Discount tickets are available with code 

COBAR. Visit www.coloradoballet.org and 

www.coloradosymphony.org. 

Core Power Yoga
 Enjoy 20% off unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending
 CBA members receive substantial savings on 

a new home purchase or refinance. Contact 

Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers exclusive 

pricing on hotels and vacation homes 

in or near Disney World and Universal 

Studios Orlando, along with discount 

tickets for Disney World, Universal Studios 

Orlando, Sea World, and all Orlando-area 

theme parks and attractions. Visit www.

orlandoemployeediscounts.com/index-new.

Yoga Pod
 Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners
 Premium discount on long-term care 

insurance for members, their families, 

and their staff. Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 Geico Insurance offers high-quality and 

trusted auto insurance. Visit www.geico.com 

or call (800) 368-2734.

Guardian Life Insurance Co.
 Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton Affinity/
CNA Malpractice Insurance
 Contact Casey MacDonald at (913) 652-5713 

to discuss your malpractice insurance needs.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write 
an article in an area not listed on these pages, please contact Liz Daniels at ldaniels@cobar.
org (substantive law articles) or Susie Klein at sklein@cobar.org (all other articles). Writing 
guidelines are available at cl.cobar.org/write-for-us.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Michelle Sylvain
mssylvain3@gmail.com

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Chris Jackson 
(303) 295-8305

cmjackson@hollandhart.com

Tina Van Bockern
(303) 295-8107

trvanbockern@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BANKRUPTCY  LAW

Curt Todd
(303) 955-1184, 

ctodd@templelaw.comcastbiz.net

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@judicial.state.co.us

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(720) 784-8430, gregory.smith@cclc.law

IMMIGRATION LAW

David Harston
(303) 736-6650, 

david.harston@EAHimmigration.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org/write-for-us.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(720) 699-0763, kevin@kinnearllc.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

ACCESS TO JUSTICE

c/o Susie Klein, sklein@cobar.org 

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Michelle Penn
(303) 871-6827, mpenn@law.du.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

Lindsay J. Obert 
(303) 688-3045, obert@ffcolorado.com

PROFILES IN SUCCESS

Kathleen Hearn Croshal
(719) 671-6822, kcroshal@msn.com

Paul Hurcomb
(719) 634-5700, pwh@sparkswillson.com

TECHNOLOGY IN THE LAW PRACTICE

James R. Paravecchio
(303) 520-5021, jvecc13@yahoo.com 

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
clittle7892@gmail.com



Hometown: 
Huntington, West Virginia

Law School:  
University of Dayton

Lives in:  
Colorado Springs

Works at:  
Burnham Law

Practice Area:  
Family Law

CBA Member Since:  
May 2017

PROFILE

Mikayla Shearer
Mikayla Shearer is a senior associate attorney at Burnham Law. She focuses her 
practice primarily on family law but has been expanding into immigration law on a 
pro bono basis. She recently began her first term on the Colorado Lawyer Advisory 
Board and is a co-chair for the Judicial Committee of the Colorado Women’s Bar 
Association.

Describe yourself in five words.
Introvert, resilient, quirky, thoughtful, helpful.

Why did you become a lawyer?
Becoming an attorney wasn’t a natural choice for 

me; my perception of a typical attorney was far 

removed from how I viewed myself. But I’ve always 

had a strong desire to help others and an interest 

in justice. I think that interest helped me overcome 

any doubts I had about myself or my ability. I’m 

very proud of my contributions within the law so 

far, and I know I’m able to do more.

What’s the best advice you’ve ever been 
given?
In a professional setting: “You can’t be a great 

attorney unless you have a great paralegal.” I consider 

myself fortunate to have the absolute best paralegal. 

On a personal level: “Believe in yourself.”

What’s the worst advice you’ve ever been 
given?
“Don’t care so much.”

What are you passionate about?
I’m passionate about access to justice, women’s 

rights, and autism awareness. Both of my sons were 

diagnosed with autism in 2018, and I’m an active 

volunteer with Autism Speaks. 

What do you consider your greatest 
achievement?
Being the first person in my family to graduate 

from college. 

If you weren’t a lawyer, you’d be?
Either a detective (I listen to a lot of murder podcasts) 

or a librarian (I’d love to be surrounded by books).

Favorite place you’ve traveled to:
I haven’t had the opportunity to travel outside the 

United States and hope one day to travel to Bolivia, 

which is where the majority of my father’s family 

resides. Some of my favorite places I’ve visited are 

Buena Vista, Canyonlands, and Big Bend.

Who is your favorite writer and why?
I love Haruki Murakami. His writing has such a 

beauty to it. Much of what he writes references 

music, which I find really charming.

What sport do you love to play or watch 
or both?
I love watching hockey. I’m a Penguins and Ava-

lanche fan. 

When you aren’t working, how do you like 
to spend your time?
I enjoy spending time with my husband, two sons, 

and three dogs. We enjoy camping, hiking, and 

hanging out at home watching movies. 

Who is your hero and why?
Colorado Women’s Bar Association President 

Kathryn Starnella. She’s an amazing leader and 

attorney who inspires others and inspired me to 

be a better person and a better attorney.

What’s one thing you know now that you 
wish you would have known in your first 
year of practice?
That it gets easier. It’s tough in the beginning. More 

experienced attorneys are not always courteous to 

the newer attorneys. But if you stick with it, you will 

earn their respect and it will get easier. 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? Email 
Shelby Knafel at sknafel@
cobar.org for a questionnaire. 
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Best Shot
HIT US WITH YOUR 

We welcome photos of Colorado
landscapes, buildings, landmarks, 
and animals, as well as photographs 
of original artwork. Send original, 
high-resolution jpeg files to Kate 
Schuster at kschuster@cobar.org. 
Only photographs taken by 
active or retired CBA members, 
Colorado law students, or law-
related administrative staff will 
be considered.

Your photo could be on the next cover 
of Colorado Lawyer magazine! 




