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This article discusses the state of Colorado law regarding whether and when a liability insurer may

intervene in the underlying liability case against the insured after the Colorado Supreme Court’s

recent decision in Auto Owners Insurance Co. v. Bolt Factory Lofts Owners Ass'n, Inc.

he existence and extent of a defen-

dant’s liability insurance coverage

often depends on facts at issue in

the underlying liability case. Ad-
ditionally, pretrial settlements can involve
stipulations, known as Nunn agreements,’
between the insured defendant and the plaintiff
with confessions of liability or for a consent
judgment coupled with an assignment of rights
against the insurer. Case law in Colorado has
been mixed as to whether, and under what
circumstances, a defending insurer has a right
to intervene in the liability case against the
insured to protect its own rights and interests.
Much of this uncertainty was resolved by the
Colorado Supreme Court’s recent decision in
Auto Owners Insurance Co. v. Bolt Factory Lofts
Owners Ass’n, Inc.? (Bolt).

Bolt still left certain questions unanswered,
including whether and when the liability in-
surer may intervene in the liability case to
(1) advocate for using juror interrogatories
and/or special verdict forms that may help
establish the existence or extent of coverage
for any damage award; or (2) protect its own
interests as to any pretrial stipulated judgment
or settlement. This article explores these issues
and discusses arguments for and against such
intervention after Bolt.

Intervention Under CRCP Rule 24

Intervention is governed by CRCP 24, which

provides, in relevant part:
(a) Intervention of Right. Upon timely
application anyone shall be permitted to
intervene in an action: . . . (2) when the
applicant claims an interest relating to the
property or transaction which is the subject
of the action and he is so situated that the
disposition of the action may as a practical

matter impair orimpede his ability to protect
thatinterest, unless the applicant’s interest is
adequately represented by existing parties.
(b) Permissive Intervention. Upon timely
application anyone may be permitted to
intervene in an action: . . . (2) when an
applicant’s claim or defense and the main
action have a question oflaw or fact in com-
mon. ... In exercising its discretion the court
shall consider whether the intervention will
unduly delay or prejudice the adjudication
of the rights of the original parties.

Cases resolving motions to intervene hold
that “Rule 24 should be liberally interpreted to
allow, whenever possible and compatible with
efficiency and due process, issues related to the
same transaction to be resolved in the same
lawsuit and at the trial court level.” Therefore,
a court should liberally consider the movant’s
proffered interest in the subject property or
transaction.* The interest prong “is primar-
ily a practical guide to disposing of lawsuits
by involving as many apparently concerned
persons as is compatible with efficiency and

ms

due process!

Insurer Intervention in an Underlying
Liability Case When the Insured
Entered into a Pretrial Agreement

A defending insurer has an obligation to reason-
ably explore settlement.® An insured defended
under reservation of rights facing exposure
to a potentially uncovered damages award
may seek to insulate itself from any ultimate
judgment or settlement in exchange for certain
concessions. Such concessions may include
(1) a confessed or stipulated judgment, (2) an
agreement not to introduce or contest evidence
at trial, or (3) a confession of judgment for
damages purportedly covered by the insurer’s
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policy.” Such arrangements often include (1)
a covenant not to execute a judgment in favor
of the insured defendant, (2) an assignment of
rights and claims against the defending insurer
to the plaintiff, and/or (3) the insured agreeing
to pursue its insurer for breach of contract or
bad faith along with assignment of the proceeds
of such claims to the plaintiff. The Colorado
Supreme Court has recognized the validity of
such agreements,? although in some cases has
criticized them as potentially untrustworthy,
collusive, and non-binding on an insurer that
was nota party to the proceeding.’ If the insured
or settling plaintiff can prove that the defending
carrier breached its duties to the insured in
bad faith, however, the insurer may be liable
to extend coverage for such a judgment or
settlement.' Prior to Bolt, insurers disputing
liability for such a judgment or settlement often
sought to intervene, arguing that it was the best
if not the only way to fully protect its rights.
Parties in the underlying case often opposed
intervention, arguing that intervention was
unnecessary because the insurer has a right
to challenge the insured’s pretrial protective
agreement in a later proceeding."

Treatment of Insurer Intervention

Before the Supreme Court opinion in Bolt,
several unpublished Colorado Court of Appeals
cases held that an insurer that does not deny
coverage has a right to intervene in cases in
which its insured executes a Nunn agreement.
In Kuzava v. United Fire and Casualty Co.,"*
decided in 2018, United Fire was defending
its insured when, on the eve of jury trial, the
insured and the plaintiff entered into a Nunn
agreement by which the insured obtained a
covenant not to execute and assigned all claims
against the insurer to the plaintiff. The parties
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further agreed to waive jury trial and submit
their dispute to binding arbitration, which
was not governed by the Colorado Rules of
Evidence and had a limited right of appeal.
The insurer sought leave to intervene. After a
hearing attended and argued by the insurer but
before a ruling on intervention, the trial court
vacated the trial date and stayed proceedings
for the parties to arbitrate. Shortly thereafter, the
insurer filed its motion to intervene, which the
court ultimately denied as moot. A substantial
award was entered in the arbitration. On appeal,
the Court of Appeals reversed. The court held
that the insurer, which did not reserve the right
to deny coverage, should have been granted
intervention as a matter of right because (1)
it had a direct interest in the lawsuit, (2) its
interests were not protected by the insured
under the Nunn agreement, and (3) there was no
alternative forum (including the arbitration in

which the insurer declined plaintiff’s invitation
to participate)'® in which the insurer could
protect its interest.

In another unpublished opinion issued in
2016, a different panel of the Court of Appeals
decided Blair v. Fred Loya Insurance Co.,"
which held, similarly to Kuzava, that the trial
court committed reversible error in failing to
grant intervention of right to an insurer whose
insured had made a Nunn agreement, where the
insurer did not reserve a right to deny coverage.

The Court of Appeals and Supreme
Court Decisions in Bolt

On August 1, 2019, the Court of Appeals an-
nounced its decision in Bolt.'* In Bolt, the insurer
was defending its insured under a reservation
of rights when the insured settled the claims
against it using a Nunn Agreement,'® under
which the insured ultimately did not contest the
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evidence against it at trial. At the start of that
trial, the insurer moved to intervene seeking to
contest the settlement, continue the trial, and
protectits rights under the policy. The trial court
denied the insurer’s motion to intervene, and the
Court of Appeals affirmed. The Court of Appeals
determined that the insurer’s interest in the suit
was contingent because it was defending under
reservations,'” and the insurer therefore lacked
a sufficient “interest in the subject matter” to
be granted intervention as a matter of right
under Rule 24(a)(2).!® The court agreed with the
trial court’s finding that the insurer’s interests
would be sufficiently protected by its filing of
a declaratory judgment action.'

The Colorado Supreme Court granted certio-
rari and affirmed in a 4-3 decision, noting that
intervention of right under Rule 24(a)(2) requires
a fact-specific and liberally applied analysis.*
The Court recognized that the party seeking
intervention of right must prove (1) a claimed
interest relating to the subject transaction, (2)
that the disposition of the underlying action may
impair its ability to protect its interest, and (3)
that its interest is not adequately represented
by existing parties.?! The Court recognized
its prior approval of Nunn-type agreements
and also reaffirmed that pretrial stipulated
judgments cannot be enforced against the
insurer absent bad faith.?” The majority in
Bolt concluded that the agreement between
the plaintiff and defendant was permissible
under Nunn, although the trial court was not
required to allow this process and could have
required a standard Nunn agreement instead
of determining damages during a bench trial.**

The Supreme Court affirmed the Court
of Appeals’ denial of the insurer’s motion to
intervene because the parties’ agreement did not
impair the insurer’s interests. The insurer could
protectits interests through a separate coverage
declaratory judgment action (which the carrier
in Bolthad in fact already filed), or by asserting
defenses to any assigned claims brought against
itby the plaintiff.** The Court held that the bench
trial was similar to a stipulated judgment under
Nunn, and therefore does not bind the insurer
“until it has an opportunity to challenge the
judgment and advance its defenses before a
neutral factfinder”®



In a spirited dissent, Justice Samour, joined
by Justices Hood and Boatright, criticized the
bench trial between the plaintiff and defendant to
secure the damage award, stating, “Make-believe
or pretend play is fine in daycare centers and
elementary schools. Butithas no place in a court
oflaw."?¢ The dissent noted the non-adversarial
nature of the bench trial: the defendant appeared
but called no witnesses, failed to cross-examine
the plaintiff’s witnesses, presented no evidence,
made no motions and gave no closing, and
even announced to the judge that because of
its agreement with plaintiff, the defendant was
“not presenting a defense.”?” The plaintiff and
defendant, the dissent explained, used a “bogus
proceeding” to obtain an unopposed $2.5
million award, which the trial court ultimately
endorsed.?®

Notably, the dissent did not conclude that
intervention should have been granted and the
Court of Appeals decision reversed. Rather, the
dissent urged that the case should be remanded
to the trial court to give the plaintiff two choices:
“enter into a true Nunn agreement with Bolt
Factory or defend (through Auto-Owners’
counsel) against Bolt Factory’s claims in a good
faith trial"®

Bolt’s Impact on Insurer Intervention
in Cases Involving Pretrial Settlements
It appears clear that after Bolt, absent mate-
rially different facts, insurers do not have the
right to intervene in cases involving pretrial
agreements. Notably, Bolt did not address
permissive intervention under Rule 24(b).
Permissive intervention is discretionary and
requires a showing of common questions of law
or fact and consideration of possible prejudice
to the existing parties.*® Ultimately, it seems
likely that after Bolt, courts may hesitate to
grant permissive intervention in cases where
the insurer can protect its interests in other
proceedings.

Insurer Intervention to Seek Guidance
Regarding Covered and Uncovered
Claims and Damages

Claims against an insured may seek damages
that, depending on resolution of disputed facts
in the liability case, may or may not be covered.

Bolt did not address whether an insurer may
intervene to help determine which, if any, dam-
ages awarded at trial are covered by its policy.
Notall jurisdictions that have reached the issue
agree on whether insurer intervention for this
purpose is proper.®' Some courts have suggested
that insurer intervention may be appropriate,
if not required, to obtain the jury’s guidance
regarding claimed covered and uncovered
damages that could be awarded at trial.** This
article next discusses insurer intervention in this
context and the extent to which Bolt impacts
such intervention.

When there is clearly no coverage for the
claims against the insured, the insurer may
disclaim coverage at the outset and decline to
defend.®® But sometimes disputed facts in the
underlying liability case may impact coverage
determinations, including the application of
policy exclusions or other coverage issues. In
that situation, the liability insurer will typically
issue a Reservation of Rights (ROR) letter to its
insured, advising that it will defend the insured
in the lawsuit subject to a reservation of rights
to ultimately decline coverage.* This may occur
when the facts alleged in the complaint are vague
or unclear as to whether covered damages are
sought orif there is “some doubt” as to whether
any part of the lawsuit could be covered.** When
the facts relevant to determining coverage are
not “independent of and separable from” the
relevant facts in the liability case, those facts
cannot be litigated until the tort suit against
the insured is over to avoid prejudicing the
insured’s defense.*

Consistent with general contract principles,
the party seeking benefits under an insurance
contract typically bears the burden of proof.
The insured has the burden to prove coverage
exists, and the insurer has the burden to prove
that an exclusion negates coverage.*” When a
case is tried to a verdict involving potentially
covered or uncovered claims or damages, and a
general verdict is entered, it may be impossible
for a party to meet its burden to show whether
or to what extent the verdict includes damages
covered by the policy.*®

Courts in other jurisdictions have held
that an insurer who informs its insured of
the need to submit special verdict forms may
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not be bound by a general verdict that does
not apportion liability or damages between
covered or uncovered claims. In contrast, even
if post-verdict apportionment is not possible,
the insurer may be liable for coverage if it did
not advise the insured before trial that special
verdict forms could help resolve the coverage
issue and advocate for using them. As one court
has stated:
[The insurer’s] notification of defense under
a reservation of rights was not a sufficient
notification to the insureds that they should
protect their interest by requesting an appro-
priate verdict. The reservation was no more
than a general warning, sufficient to preserve
[the insurer’s] right to litigate coverage but
too imprecise to shield [the insurer] at a
suit on the policy by the plaintiff’s onerous
burden of proving allocation.®
While no Colorado reported decision has
addressed this issue, the Colorado Court of
Appeals considered itin an unpublished opinion,
Gaffigan and Associates, LLC v. American Family
Mutual Insurance Co.*” In Gaffigan, the insurer
defended the insured in a construction defect
suitunder a ROR. A general verdict was entered
and reduced to judgment, and the insurer denied
coverage. In subsequent coverage litigation,
the insurer argued that the insured’s inability
to apportion any covered damages precluded
any coverage. The trial court rejected that ar-
gument and entered judgment for the insured.
The Court of Appeals affirmed, observing that
(1) the allocation burden shifts to the insurer
when the insurer has a duty to defend, and (2)
the insurer who controls the insured’s defense
should itself request special interrogatories or a
special verdict. This duty applied even though
the insured had personal counsel throughout
the liability case. Because the insurer did not
advocate for a special verdict in the liability case,
its liability for the entire judgment was affirmed.
However, whether Colorado will recognize
the rules articulated in Gaffigan and reported
decisions from other jurisdictions remains
unclear. Unpublished Court of Appeals decisions
can be cited to other courts* and can have
persuasive authority, but they cannot be cited
in cases before the Court of Appeals* and have
“no value as precedent.”*
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Arguments for Insurer Intervention
Because of Covered and Uncovered
Claims and Damages

An insurer may argue that it has an interest in
protecting itselfin any proceeding that subjects
it to potential liability. Both the insured and
the plaintiff may desire to maximize coverage
for any award, supporting an argument that
the insurer’s interests are not adequately
represented by any party. While intervention
of right was recently found inappropriate
under Rule 24(a), the insurer may argue that
Rule 24(b) authorizes permissive intervention
because the claims and damages involve
common questions of fact as to both liability
and coverage.

An insurer may argue that a general verdict
in the underlying liability case that does not
correlate damages to claims for relief or separate
covered and noncovered components might
not resolve coverage issues. Thus, insurers
may assert that the liability case jury is best
equipped to determine facts relevant to re-
solving coverage questions and that special
verdict forms or interrogatories will help guide
those determinations.

Without special interrogatories and verdict
forms, determining the coverage issues may
require additional legal proceedings—such
as a garnishment of the policy proceeds or
a declaratory judgment action—in which
the parties would need to prove which of the
awarded damages are covered and which are
not.* The judge or jury in such a proceeding
may have to speculate as to the bases for
the bare damage award. Disclosing liability
insurance coverage creates arisk of prejudice
against the defendant insured, so the insurer’s
intervention, if granted, need not and should
notbe disclosed to the jury.**An insurer seeking
intervention might argue that no prejudice
would result to any party if it is allowed to
intervene for the limited purpose of advocating
that jurors use special interrogatories and
verdict forms to establish the existence and
extent of insurance coverage for any verdict
against the insured. An insurer might also argue
that this process would ensure greater certainty
and support judicial and litigant economies.
Finally, the insurer could argue that granting
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intervention would prevent prejudice to either
the insurer or the insured caused by a failure
to seek such relief under case authorities such
as Gaffigan, discussed above.

Arguments Against Insurer
Intervention Because of Covered and
Uncovered Claims and Damages

The insured and/or the plaintiffin the liability
case may oppose insurer intervention. The
insured may argue that the insurer’s improper
conduct, such as breaching a duty to defend
or to reasonably pursue settlement, estops
the insurer from seeking to intervene.* Such
a prior breach arguably precludes the insurer
from defeating an insured’s arguments op-
posing intervention by citing to the policy’s
cooperation clause.*” An insured may dispute
an insurer’s position that its and the plaintiff’s
interests are aligned in maximizing coverage
because, where there is a Nunn agreement,
the insured may focus more on facts needed
to establish bad faith and less on establishing
coverage.

An insured or plaintiff may also argue that
the proffered “common questions of law or fact”
are insufficient to warrant intervention. They
might argue that multiple juror interrogatories
and/or special verdict forms could cause
inconsistent verdicts and/or juror confusion
by interjecting issues not framed by the parties’
claims or defenses, suggesting to jurors that
insurance proceeds are available or otherwise
impacting the jury’s award.

Some courts deny intervention on the
grounds that the insurer’s interest depends on
the plaintiffrecovering and/or the insurer is not
bound by coverage-related facts determined
in the underlying trial and can protect its
rights in a separate action.*® Parties opposing
intervention may argue that there are better
ways to determine the extent of coverage,
such as a post-verdict garnishment action on
the policy, a declaratory judgment action by
the insurer, or a breach of contract/bad faith
action against the insurer by the insured. A party
opposing intervention can argue that the trial
court judge will also hear that same evidence
and can determine any coverage issues in a
subsequent garnishment action. On the other



hand, in a coverage declaratory judgment
action or a breach of contract/bad faith action,
some courts, particularly federal district courts
applying an abstention doctrine, have declined
to hear insurer coverage declaratory judgment
actions when a parallel state court proceeding
may resolve state law issues.*

Finally, parties opposing intervention
may argue that intervention is unnecessary
because the insurer is defending under a
reservation of rights, is not itself a party to the
case, and accordingly may not be bound by
determinations made in the case.*” Instead, the
insurer is free to assert its coverage defenses in
any other appropriate forum or proceeding.*

Applying Bolt to Intervention Due to
Uncovered Claims or Damages
Although arising in a different context, certain
principles articulated in Bolt may apply here.
Bolf’s conclusion that the insurer had adequate
protections available in other forums could
well lead a trial court to reach the same result
in this context. One arguable distinction with
uncovered claims and damages is that the
jury may be in the best position to answer
those questions, and accurately allocating
a general verdict afterward may be difficult,
if not impossible. On the other hand, courts
have done exactly that in cases where it was
found to be possible.*

Additionally, Gaffigan and other cases
suggest that an insurer that fails to affirmatively
seekintervention on this basis mightbe deemed
to have waived or be estopped from asserting
the insured has the burden to prove coverage
for the damage award. This arguably suggests
the lack of an adequate remedy if intervention
is not granted.

Some of the above authorities suggest that
a defending insurer should put the insured on
notice that covered and uncovered claims and
damages may go to the jury, along with special
verdict forms to help determine whether or to
what extent covered damages are awarded. The
ROR should note the insured’s burden to prove
coverage (unless the burden is notimposed on
the insured), and that using a general verdict
may deprive the insured of that ability. Prudent
practice suggests that the insured should

also be advised that the insurer may seek to
intervene in the liability case to advocate for
the use of special verdict forms. But because
retained defense counsel may be conflicted
from taking a position on whether to advocate
for using special verdict forms,* the insured
should be encouraged to seek legal advice
on this issue from personal counsel. In some
instances, the insurer and the insured might
agree on the utility and substance of special
verdict forms. Absent that, however, the insurer
may seek permissive intervention. While the
cases do not suggest a bright-line rule, they
do support cogent arguments both for and
against insurer intervention for this purpose.

Legal Authority for Intervention

in Other Contexts

Because Bolt may not always apply to interven-
tion with respect to covered damages or claims,
case law on insurer intervention generally is
instructive. Bolt was principally decided in the
context of a Nunn agreement and based on
the insurer’s adequate remedy elsewhere, so
case law considering insurer intervention in
other contexts may be useful in arguing both
for and against insurer intervention regarding
coverage for claims and damages.

Colorado courts have allowed insurer in-
tervention in various situations. In the workers’
compensation context, where the existence of
insurance is an integral part of the case, the
compensation insurer has a right, and possibly
aduty, to intervene in the injured worker’s tort
lawsuit against the negligent third party to
protect its subrogation interest.> Similarly, an
uninsured/underinsured motorist insurer has
theright to intervene in the insured’s tort action
against the negligent driver to protect against
possible collusion and to assure a vigorous and
complete defense for the allegedly uninsured
or underinsured defendant.® Intervention
also prevents the UM/UIM insurer from being
bound by the judgment entered against the
defendant without the opportunity to partic-
ipate in the lawsuit.*® An insurer that has paid
accident-related benefits to the insured may
be able to intervene in the insured’s lawsuit
against responsible third parties to assert and
protect its subrogation claim.>
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In the specific context of liability insurance,
there is precedent both granting and denying
aliability insurer’s request to intervene in the
tort action against the insured defendant. In
Lahey v. Benjou,* an auto accident victim sued
the minor driver for negligence and the driver’s
parents for negligent entrustment and negligent
supervision, and the parents’ homeowners
insurer intervened. In a declaratory judgment
action, the insurer established that a policy
exclusion precluded coverage for the parents
in Lahey. In a case applying federal procedural
law and Colorado substantive law, a partially
subrogated insurer was held to be areal party
in interest in the insured’s lawsuit against the
tortfeasor and was joined in the suit upon
motion by the tortfeasor-defendant.*

Conclusion

Bolt makes clear that an insurer presented with
a Nunn-type agreement will not be granted
intervention in the liability case as a matter of
right. While permissive intervention was not
specifically addressed in Bolt, it seems likely
thata court considering permissive intervention
would be strongly influenced by that decision
and deny permissive intervention under Rule
24(b) as well.

An insurer’s right to intervene to advocate
for special interrogatories or verdict forms
does not appear to be controlled by Bolt, but
the opinion provides fuel for argument on
both sides. Trial courts likely retain discretion
regarding intervention for claims coverage and
specified damages, weighing the impact of Bolt
on these issues on a case-by-case basis.

Kevin F. Amatuzio is a retired partner
of Montgomery Amatuzio Chase Bell
Jones, LLC in Denver, where he rep-
resented insurers in insurance cover-
age, bad faith, declaratory judgment
actions, and inter-carrier coverage disputes for
over 30 years—kamatuzio@mac-legal.com. The
author thanks his partner John R. Chase for his
substantial input and assistance in preparing
this article.
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