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WELCOME   |   PRESIDENT’S MESSAGE

I
f you were wonder-

ing, yes, I do screen 

your phone calls. 

It’s not that I don’t 

want to talk to you; I’d 

really love to connect. It’s 

just that I would rather you text or email me first 

if you want to get in touch. I’m a millennial. In 

addition to my aversion to phone calls, I exhibit 

other expected millennial qualities, such as 

disdain for meetings that could have been 

emails, preference for virtual meetings, and a 

lack of patience for change. 

While I fully accept and embody my millen-

nial persona, I also recognize that a “millennial 

or bust” mentality isn’t necessarily the best 

approach to leading a multigenerational bar 

association like the CBA. Still, we millennials 

aren’t going anywhere. As more of us begin to 

lead organizations, we all need to be prepared to 

navigate the cross-generational pain points that 

are sure to arise. So, let’s get to know millenni-

als—how we lead and how we want to be led—to 

drive success in Colorado’s multigenerational 

bar association.

Generational Divides
There are five generations currently “at work” in 

the United States today. While there’s no official 

demarcation for generational boundaries, the 

Pew Research Center defines them as follows:1

 ■ the silent generation (78 to 95 years old)

 ■ baby boomers (59 to 77 years old)

 ■ Generation X (43 to 58 years old)

 ■ millennials (27 to 42 years old) 

 ■ Generation Z (11 to 26 years old). 

Millennials became the largest generation 

in the US labor force in 2016 and will remain 

so for quite some time.2 Today, they account 

for about 35–40% of the workforce, followed 

by Gen Xers (about 30–35%) and boomers 

(about 20–25%).3

Perhaps the most profound distinction 

between all these generations is technology. 

The amount of technological development that 

has happened between the silent generation 

and Gen Z is so extensive that it has essentially 

created two entirely different life experiences. 

When baby boomers began work, for example, a 

computer at each desk wasn’t commonplace. But 

millennials have never known a world without 

computers and Gen Z has never known a world 

without smart phones. It’s not surprising, then, 

that millennials love technology in leadership 

functions—we’ve always relied on it to reduce 

drudgery and save time at work.

Millennials as a group also value “purpose 

over paycheck,”4 and are sometimes referred 

to as the “purpose-driven generation.”5 While 

it’s true we don’t want to work long hours just 

for a paycheck or wealth generation, it’s not 

because we’re lazy (or don’t need money). It’s 

because we want to make a positive difference 

in the world. As a result, millennial leaders are 

focused on creating, building, or impacting 

something bigger than ourselves. This can result 

in a desire for more generative conversations 

and idealistic goals and outcomes.

Millennials are also optimistic by nature—

our baby boomer parents raised us to believe 

The Care and Feeding 
of Your Millennial Leader

BY  J.  RYA N N  PE Y T ON

GENERATION BIRTH YEAR

Silent Generation 1928–1945

Baby Boomers 1946–1964

Gen X 1965–1980

Millennials 1981–1996

Gen Z 1997–2012

Gen Alpha 2013–Present
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we can accomplish anything. Teachers, coaches, 

and other trusted adults also drilled into our 

heads that “if you believe you can achieve it, 

you probably can.” But we’re not just optimistic 

about our own abilities—we have a collective 

confidence that fuels our work. Millennial 

leaders don’t let the immense challenges we 

have before us dampen our spirit. Instead, 

we’re determined to work together to solve 

problems, because we really do believe that 

things will get better.

Cultivating Millennial Leaders through 
Cross-Generational Leadership 
Cross-generational strife is hardly a new phe-

nomenon. Older generations have probably 

always viewed younger generations as quick to 

act and short to listen, while younger generations 

have probably always viewed their older coun-

terparts as not knowing how to adapt, or worse, 

unwilling to do so. Despite such misgivings, it 

is possible to minimize the growing pains that 

come with generational shifts in leadership. 

It just requires an open mind and some give 

and take. 

On the whole, millennials tend to respond 

positively to mentoring, structure, and a sense of 

purpose. We want to be a part of something larger 

than ourselves, and we respond to leadership 

styles that encourage this mentality. Creating 

effective millennial leaders will require baby 

boomers and Gen Xers to become open to 

seeing the “business of the bar” done differently. 

More senior generational leaders need to ask 

themselves where systems, structures, policies, 

or other “ways we’ve always done it” should be 

reconsidered to appeal to new ways of thinking. 

This process does, however, need to be 

a two-way street. Millennial leaders need to 

learn to understand the value that experience 

provides an organization. We may know what’s 

next, but our predecessors will know what was. 

Leaders of prior generations will have built 

relationships with influential people in the 

organization that are important for millennial 

leaders to leverage. So, while millennial leaders 

can present a fresh and optimistic perspective, 

baby boomer and Gen X leaders can help ground 

us in the realities of the organization and the 

work to be accomplished.

Making the Leadership 
Transition Easier
As the number of millennials assuming lead-

ership positions increases, organizations will 

need to adapt to the priorities of this new 

cohort. So, what can organizations do to make 

the experience a positive one? A few simple 

tips can make the experience constructive and 

affirming for everyone involved.

 ■ Mentoring over management. Nobody 

enjoys being micromanaged, but millen-

nial leaders prefer not to be managed at 

all. Instead, we seek an environment that 

promotes collaboration and transparency. 

To assist your millennial leaders, provide 

numerous opportunities for mentorship 

with fellow leaders, predecessors, and 

peers. We’re much more responsive to 

this style of learning.

 ■ Don’t hide the ball. While many Gen X 

leaders don’t shy away from figuring things 

out on their own, millennials want to be 

provided with all the information we need 

to be successful. We want to ask questions 

and engage in a thought-partnering pro-

cess to find the answer. Don’t hide the 

ball. Answer our questions directly and 

point us in the right direction.

 ■ Get good at giving feedback. Millennial 

leaders not only want feedback—we want 

instant and encouraging feedback. We’re 

accustomed to being graded or evaluated 

on everything we do, and most of us have 

boxes full of participation trophies and rib-

bons at home. A good technique is to give 

constructive or challenging feedback in the 

form of a “compliment sandwich,” where 

the constructive feedback is sandwiched 

between pieces of positive feedback.

 ■ Squirrels and shiny things. Millennial 

leaders are often sprinters, not marathon-

ers. We’ll work hard and fast on projects 

that interest us, but our attention spans 

can be short, and we can get bored or 

distracted with slow and complicated 

long-term projects. To keep millennial 

leaders engaged, look for opportunities 

to break big projects down into smaller 

tasks with more opportunities for feedback 

and immediate gratification. 

 ■ Know the value proposition. As previ-

ously stated, millennials are civic minded 

and value oriented. We’re motivated 

by meaningful experiences not résumé 

builders. If you’re seeking to recruit mil-

lennial leaders, you’ll need to make the 

value proposition for their engagement. If 

you’re already working with a millennial 

leader, be prepared to measure impact.

Make Way for Millennials
Like it or not, millennials are changing the way 

we work and will have an impact as leaders for 

many years to come. This should be seen as a 

gain not a pain. Bar associations, with their focus 

on community development, are a natural fit 

for the unique talents and values of millennial 

leaders. While it’s normal to like constancy, 

doing things the “same old way” isn’t a recipe 

for success in an era of hyper change. The CBA 

must adapt and evolve to best serve the interests 

of attorneys, their clients, and the profession, 

and millennials are ready to take a leading role 

in this purpose-driven work.  

NOTES

1. See Dimock, “Defining generations: Where 
Millennials end and Generation Z begins,” Pew 
Research Center (Jan. 17, 2019), https://www.
pewresearch.org/fact-tank/2019/01/17/where-
millennials-end-and-generation-z-begins.
2. Fry, “Millennials are the largest generation 
in the U.S. labor force,” Pew Research Center 
(Apr. 11, 2018), https://www.pewresearch.
org/fact-tank/2018/04/11/millennials-largest-
generation-us-labor-force. 
3. These are ballpark figures. The US Labor 
Department doesn’t provide data based on 
generational lines because there is no official 
demarcation for the various generations. 
See Zumbrum, “How to Tell if a Fact about a 
Millennial Isn’t Actually a Fact,” Wall Street J. 
(Nov. 27, 2014), https://www.wsj.com/articles/
BL-REB-29210.
4. Moore, “Millennials Work For Purpose, Not 
Paycheck,” Forbes (Oct. 2, 2014), https://www.
forbes.com/sites/karlmoore/2014/10/02/
millennials-work-for-purpose-not-
paycheck/?sh=682555106a51.
5. For an interesting article on this topic, 
see Goleman, “Millennials: The Purpose 
Generation,” Korn Ferry, https://www.kornferry.
com/insights/this-week-in-leadership/
millennials-purpose-generation (“Which 
generation cares more about society? It’s a 
moot point. The better question is, who has 
the most power to change things?”).



6     |     C O L OR A D O  L AW Y E R      |     JA N UA RY/ F E BRUA RY 2 0 2 3

WELCOME   |   MAILBAG

From Our Readers
Colorado Lawyer welcomes reader feedback. Letters are published with their sender’s consent and may be edited for clarity, 

length, or grammar. The opinions expressed are those of the sender and do not necessarily represent those of the CBA 

or the sender’s employer. Please send feedback to Susie Klein at sklein@cobar.org or contact article authors directly.

Grace in the Pursuit of Perfection
Re “The Insidiousness of Perfectionism,” President’s Message, November 2022
Having experience as a trial lawyer for the last 46 years, I am driven by the belief that grace can 

be found in the pursuit of perfection. When I learn that a young person, in high school or in 

college, wants to be a lawyer, I provide my vigorous 100% endorsement. I understand that many 

lawyers don’t feel this way, but for me, the creative pursuit of excellence in the law has been the 

highest, most rewarding professional experience in my life. 

One thing I often tell clients is that in litigation, the side that prevails is usually the side that 

makes the least mistakes. Inherent in this advice is that the goal is perfection in our work. Quite 

frankly, anyone who is putting their life in our hands, whether we are a cardiac surgeon or a 

trial lawyer representing an injured plaintiff, deserves our highest effort to achieve perfection 

in our work. I am almost 72 years old, and I have been practicing since I graduated from the 

University of Colorado in 1976. The effort to protect my clients in this way has me fired up and 

going strong every day.   

I respectfully take exception to Ryann Peyton’s November 2022 President’s Message, “The 

Insidiousness of Perfectionism.” I appreciate and am open to hearing differing views, but for 

those of us who have dedicated our lives to excellence in this profession, or even excellence in 

other professions—whether it be medicine, music, or art—the idea that we should not strive for 

perfection is a difficult one to accept. I believe our clients, whether they be criminal defendants 

or horribly injured plaintiffs needing legal representation, would agree. 

I respectfully ask your consideration in sharing my opinion so that young lawyers in our 

profession can see there is another view.

Scott Jurdem
Jurdem, LLC

Boulder, Colorado
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DEPARTMENT   |    ACCESS TO JUSTICE

U
nder the Colorado Rules of Pro-

fessional Conduct, every lawyer 

has a professional responsibility 

to provide legal services to those 

unable to pay and should aspire to provide 

50 hours of pro bono service per year.1 One 

way a lawyer can fulfill this responsibility is by 

providing much-needed pro bono assistance 

in bankruptcy matters. 

People facing bankruptcy are often under-

served due to the complexity of the bankruptcy 

process and the cost of retaining an experienced 

bankruptcy lawyer. In 2021, there were 8,512 

chapter 7 bankruptcy cases and 2,463 chapter 

13 cases filed in Colorado.2 In addition, there 

were 385 adversary proceedings.3 And from 

January 2022 through November 2022, nearly 

10% of all bankruptcy cases in Colorado were 

filed pro se.4

Colorado lawyers who want to assist in 

this area should consider volunteering with 

one or more of the following programs: (1) the 

Faculty of Federal Advocates’ (FFA) Bankruptcy 

Pro Bono Program, which provides free legal 

representation in certain types of adversary pro-

ceedings; (2) the CBA’s Pro Se Bankruptcy Clinic, 

which  provides free legal advice to individuals 

seeking to file chapter 7 or chapter 13 bankruptcy 

cases; and (3) the FFA’s Bankruptcy Mediator 

Panel, which offers free mediation services for 

various contested bankruptcy proceedings. 

These programs are discussed below. 

Bankruptcy Pro Bono Program
The FFA’s Bankruptcy Pro Bono Program provides 

free legal services to qualified, indigent debtors 

who are defendants in adversary proceedings 

brought exclusively under 11 USC §§ 523 and 

727 of the Bankruptcy Code.5 Under § 523, the 

court determines whether a particular debt is dis-

charged. Under § 727, the court decides whether 

a particular debtor is entitled to a discharge 

of all debts.6 Because adversary proceedings 

are separate lawsuits filed in connection with 

bankruptcy proceedings, they are not typically 

included within the scope of representation to 

prepare and file a bankruptcy case. This leaves 

many debtors to handle these complex issues 

without an attorney. 

To qualify for assistance under the Bankrupt-

cy Pro Bono Program, debtors must meet certain 

income and asset levels based on the size of the 

family unit.7 Eligible debtors are then paired 

with an experienced attorney for representation. 

Less-experienced attorneys or law students 

who desire to learn civil litigation will be paired 

with a senior attorney to represent the debtor. 

This mentoring increases the quality of the 

legal services for the debtor and provides the 

attorneys with practical bankruptcy experience. 

While attorney fees are covered by pro 

bono representation, the debtor must pay 

out-of-pocket costs, such as expenses associated 

with depositions, transcripts, or subpoenas. If 

necessary, the attorney volunteer may advance 

those costs or, in some cases, the FFA may be 

able to assist. The Bankruptcy Pro Bono Program 

also provides malpractice insurance for the 

volunteer attorneys and professionals while 

handling cases accepted through the program.

Pro Se Bankruptcy Clinic
The CBA’s Pro Se Bankruptcy Clinic assists 

pro se parties in chapter 7 and chapter 13 

bankruptcy cases. It operates in cooperation with 

the US District Court for the District of Colorado 

(District Court) and the US Bankruptcy Court 

for the District of Colorado (Bankruptcy Court). 

It is funded, in part, from the biannual fees paid 

by attorneys who are licensed to practice in the 

District Court.8 

The Pro Se Bankruptcy Clinic provides free 

limited-scope legal advice to any individual 

without an attorney.9 Volunteers can provide 

guidance about such matters as eligibility for 

bankruptcy protection; how to draft a voluntary 

petition; schedules, timelines, and deadlines; 

the Bankruptcy Court’s procedures, orders, 

rules, and forms; and how to prepare for the 

meeting of creditors. Volunteers do not prepare 

bankruptcy petitions, nor do they assist with 

adversary proceedings.  

A success for the Pro Se Bankruptcy Clinic 

is when the debtor’s case has proceeded from 

filing through the meeting of creditors without 

any deficiencies. Most of the clinic’s chapter 

Bankruptcy Pro Bono 
Programs in Colorado

BY  JA M I E  BU E C H L E R
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7 debtors seek advice prior to filing, whereas 

chapter 13 debtors typically request assistance 

after filing their case when complications arise. 

The Pro Se Bankruptcy Clinic has several 

attorney volunteers and paralegals who provide 

assistance. The clinic also uses interns who are 

paralegal students attending Arapahoe Commu-

nity College. As with other pro bono programs, 

the clinic is always in need of additional attorney 

volunteers. 

Bankruptcy Mediator Panel
The FFA’s Bankruptcy Mediator Panel provides 

pro bono mediation services. Mediators on 

the panel are licensed lawyers with significant 

bankruptcy experience who have completed a 

40-hour mediation training course. The panel’s 

chair matches a panel mediator to a particular 

case.10 Attorneys seeking admission to the panel 

must demonstrate that they have devoted at least 

30% of their annual practice to the practice, ar-

bitration, or mediation of bankruptcy law during 

the prior three years before their application to 

the panel. Mediators on the panel are expected 

to mediate cases on a pro bono basis from time 

to time. Attorneys may apply for admission on 

the FFA’s Bankruptcy Mediator Panel website.11

Parties may qualify for pro bono mediation 

if they meet the same income qualifications as 

the Bankruptcy Pro Bono Program.12 The debtors 

must also have less than $30,000 of exempt, 

liquid assets, determined by the assets listed 

on a Debtor’s Bankruptcy Schedule B–Personal 

Property.13 

CLINIC SERVICES INFORMATION

FFA Bankruptcy 
Pro Bono Program

provides pro bono legal services to qualified, 
indigent debtors in adversary proceedings 
brought under 11 USC §§ 523 and 727

Jennifer Eastin, paralegal to Chad S. Caby, 
(303) 628-9626, jeastin@lewisroca.com;
www.facultyfederaladvocates.org/Pro-Bono-Programs

CBA Pro Se 
Bankruptcy Clinic

provides free limited-scope legal advice to 
pro se parties in chapter 7 and chapter 13 
bankruptcy cases

Matthew Skeen Jr., (720) 633-8866, 
bankruptcy@cobar.org; www.cobar.org/bankruptcy

FFA Bankruptcy 
Mediator Panel

provides pro bono mediation services to 
qualified parties (below 200% of the HHS 
poverty guidelines based on family size)

Rob Cohen, (303) 933-4529, rcohen@cohenlawyers.com; 
www.facultyfederaladvocates.org/BK-Mediation

BANKRUPTCY PRO BONO CLINICS

NOTES

1. Colo. RPC 6.1.
2. US Bankr. Ct. D. Colo., Bankruptcy Filing Statistics, https://www.cob.uscourts.gov/bankruptcy-
filing-statistics.
3. Id.
4. US Bankr. Ct. D. Colo., Pro se Statistics, https://www.cob.uscourts.gov/stats/prose_stats.asp.
5. FFA, Pro Bono Programs, https://www.facultyfederaladvocates.org/Pro-Bono-Programs.
6. According to Chad S. Caby, who oversees the Bankruptcy Pro Bono Program, many § 727 
matters are resolved quickly because they involve a debtor’s breach of a stipulation with a Chapter 
7 trustee, either for payment of money or to turn over their tax returns.
7. A debtor’s annual income must be less than 200% of the poverty guidelines adopted by the US 
Department of Health and Human Services. For a household of four in 2022, the poverty guideline 
is $27,750, resulting in a qualification of less than $55,500. US Dep’t of Health and Hum. Serv., 
Poverty Guidelines, https://aspe.hhs.gov/topics/poverty-economic-mobility/poverty-guidelines.
8. CBA, Federal Pro Se Clinic Semi-Annual Report (2022).
9. CBA, For the Public: Legal Resources, https://www.cobar.org/For-the-Public. 
10. FFA, Bankruptcy Mediator Panel, https://www.facultyfederaladvocates.org/BK-Mediation.
11. Id.
12. Id.
13. Id.
14. L.B.R. 9019-2. 

Jamie Buechler is a bankruptcy at-
torney with Buechler Law Office, LLC 
in Denver. In 2014, she received the 
Donald E. Cordova Distinguished 
Service Award for her pro bono 

services to the Bankruptcy Pro Bono Program—
jamie@kjblawoffice.com.

An eligible debtor may obtain free mediation 

services for adversary proceedings with discharge 

claims under 11 USC §§ 523 and 727, as well as 

avoidance claims under 11 USC § 547. Often, a 

debtor just needs to hear the perspective of a 

neutral person (the mediator).

The Bankruptcy Court may also refer a 

matter to mediation, either on its own, upon a 

written stipulation, or upon a motion filed by a 

party or the US Trustee.14 Unless ordered by the 

Bankruptcy Court, participation in mediation 

is voluntary. Many bankruptcy litigants seek 

assistance from the Bankruptcy Mediator Panel 

without a court order.

Conclusion
Bankruptcy is a complex process that can have 

serious and long-lasting effects on debtors. 

Colorado’s bankruptcy pro bono programs 

provide critical assistance for indigent and 

underserved persons in Colorado.    
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M
entoring brings together the 

best of what professional de-

velopment has to offer: trusted 

personal relationships where 

practical and interpersonal skills are built and 

refined. The sharing and transfer of knowledge 

through camaraderie is one of the most effective 

forms of learning.

Unfortunately, finding a suitable mentor 

is akin to finding a needle in a haystack. Over-

crowded networking events might give way to 

a coffee meeting or two, but the odds of a true 

mentoring relationship developing from these 

types of surface-level exchanges are slim to none. 

Traditional networking provides exposure, but 

most young lawyers and law students will never 

find a mentor this way. And in any case, one 

mentor isn’t enough to really send a mentee 

on a successful professional pathway. Modern 

mentoring recognizes that it takes a village to 

raise a lawyer.

Two emerging mentoring concepts that 

fully embrace this realization are distributed 

mentoring and agile mentoring. Both of these 

concepts eschew traditional networking and 

instead help new lawyers connect with a village 

of mentors through small-group mentoring and 

efficient communication mechanisms. 

What is Distributed Mentoring?
Distributed mentoring is rooted in the concept 

of co-mentoring. Unlike traditional mentoring, 

co-mentoring does not assume the mentor has 

superior knowledge or experience.1 Instead, 

co-mentoring colleagues work in “thought 

partnerships” to support and extend each 

other’s professional development. 

Co-mentoring has progressed into the 

broader concept of distributed mentoring. One 

of the core principles of distributed mentorship 

is that you are on an ever-evolving journey that 

requires guidance from direct engagement 

with many people and many sources of infor-

mation.2 Thus, the main distinction between 

co-mentoring and distributed mentoring is that 

co-mentoring relies on human capital as the 

sole source of mentorship, while distributed 

mentoring encourages mentees to draw from 

a variety of information sources in addition to 

human capital. 

The idea that mentoring can occur through 

such varied sources as literature, technology, 

podcasts, online content, and co-mentoring 

is relatively new to a profession steeped in 

traditional learning methods, but a modern 

and diverse legal profession requires a modern 

and diverse set of mentoring tools. A few of the 

most powerful sources of distributed mentoring 

are discussed below. 

It Takes a Village
The Case for Distributed and Agile Mentoring

 BY  J.  RYA N N  PE Y T ON

DEPARTMENT   |    MENTORING MATTERS
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1. Bona et al., “Show Me How to Do Like You: Co-
mentoring as Feminist Pedagogy,” 9(3) Feminist 
Teacher 116 (1995).
2. Gunawardena et al., “Distributed Co-
Mentoring as a Means to Develop Culturally 
Inclusive Online Learning Communities” (2020), 
in Brown et al., eds., Proceedings of the 2019 
ICDE World Conference on Online Learning, 
vol. 1 at 389–400, http://dx.doi.org/10.5281/
zenodo.3804014.
3. Cottmeyer, “What is an Agile Team and How 
Do You Form Them?,’’ LeadingAgile blog (2015), 
https://www.leadingagile.com/2015/02/what-is-
an-agile-team-and-how-do-you-form-them. 

Cross-Functional Mentoring Teams
Building on the principles of co-mentoring to 

provide mentees with more than one mentor, 

cross-functional mentoring teams engage 

small groups of mentees and mentors to work 

dynamically together around mentoring topics 

of interest. In a cross-functional mentoring team, 

both mentors and mentees take on leadership 

roles to direct the learning. Mentees gain the 

perspective of various mentors, while mentors 

learn from and share responsibility with their 

colleagues. The cross-functional element of 

the mentoring teams allows people who might 

not otherwise find each other to come together 

across differences in practice area, demographic, 

and lived experience.

Podcasts and Asynchronous Learning
Podcasts have become a staple in our culture 

for obtaining knowledge and expertise from 

subject matter experts. There are hundreds of 

legal podcasts focused on skills development 

in areas such as legal marketing, client services, 

legal technology, and lawyer well-being. Addi-

tionally, legal podcast hosts tend to be accessible 

and reachable—always happy to connect with 

subscribers to answer questions and provide 

additional resources.

Thanks in part to the pandemic, the legal 

profession has evolved to generating on-demand 

CLE content across various subject matter areas. 

Gone are the days when a new lawyer had to 

travel to a classroom to obtain practical tools 

and resources for practice. Today, lawyers can 

connect with educational materials and with 

each other through virtual and on-demand 

programming.

“Non-Networking” Networking Events
Traditional networking events serve a purpose, 

but they aren’t the most efficient way to find 

a mentor. Young lawyers and law students 

are better served by attending events that 

have a secondary or a tertiary purpose of 

networking (i.e., where the primary purpose 

isn’t networking). Examples include charity or 

fundraising events, lectures, talks, interviews, 

and small-group social events. These types 

of events attract people who want to spend 

their limited discretionary time supporting, 

learning, or sharing an experience with other 

like-minded people, as opposed to people 

looking to build their book of business or find 

a job. They provide lawyers an opportunity to 

build relationships through shared experiences, 

which ultimately leads to more opportunities 

for follow up and connection.

Agile Mentoring: 
An Emerging Concept
The concept of agile mentoring is just starting 

to gain traction in the legal community. It draws 

on the notion of the agile team—a small group 

of diverse individuals who come together to 

undertake a short term, situational project. 

An agile team is expected to possess all the 

competencies necessary to get the job done, but 

the roles and responsibilities of the individual 

team members are less important than the 

overall results of the team.3

In agile mentoring, the idea is to form a 

mentoring team or “board of directors” to 

provide advice and counsel for professional 

success. This agile team should comprise a broad 

range of trustworthy thinkers who are willing 

to provide honest feedback in professional 

journeys.

Identifying these team members doesn’t 

need to be complicated, but it should be in-

tentional. You don’t want everyone on your 

team to look and think like you. In fact, the 

best agile mentoring teams look and think 

in very different ways than you, as divergent 

ways of thinking can lead to more innovation 

and creativity in decision making. Your team 

should include people who challenge your 

assumptions and help you identify blind spots, 

who have more expertise than you, who come 

from different backgrounds and fields, and who 

do not share your gender, culture, generation, 

identity, or role.

In addition to traditional competency men-

tors, your agile mentoring team should include 

sponsors, connectors, a friend, and someone 

you admire professionally. Sponsors speak to 

your strengths and abilities when you’re not 

there; they already have a seat at the table you 

want to be at and can advocate for you to have 

one as well. Connectors use their network of 

relationships, resources, and power to get you in 

contact with the right people. A friend provides 

psychosocial support; having someone who 

will listen to you without judgment and with an 

empathetic ear can make all the difference at the 

end of a tough day. And a professional “crush” 

or someone you admire provides professional 

inspiration and helps build your confidence. 

Agile mentoring teams can be built or-

ganically by individuals or formally through 

organizational mentoring programs. Either 

way, the goal is to expand on the traditional 

1:1 mentoring paradigm and provide mentees 

with a more substantive mentoring experience 

through the expertise and insight of a diverse 

set of individuals. 

Conclusion
Traditional mentoring relationships generally 

consist of a senior-level mentor imparting 

wisdom to a junior-level mentee. But modern 

mentoring concepts like distributed and agile 

mentoring create layers of support, providing 

mentees “on demand” access to a diverse array 

of human capital and information. Mentoring 

programs that effectively implement these mod-

ern concepts offer their participants significantly 

more opportunity to build relationships and 

obtain professional resources.   

J. Ryann Peyton is the CAMP director 
and a seasoned consultant and ad-
vocate on diversity and inclusivity in 
the legal field. Before joining CAMP, 
Peyton focused her law practice on 

civil litigation with an emphasis on LGBT civil 
rights. 

Coordinating Editor: J. Ryann Peyton, r.peyton@
csc.state.co.us
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R
ansomware is a type of malicious soft-

ware, often referred to as malware, 

that restricts access to computer files, 

systems, or networks and demands 

a ransom payment to restore access. Incidents 

of ransomware attacks are on a steep rise. 

According to cybersecurity company SonicWall, 

the first three quarters of 2021 saw a 148% surge 

in global ransomware attacks, with a predicted 

record-breaking 714 million attacks by the end 

of the year. This is of particular concern in the 

United States, which leads the world in the 

number of attacks. The sophistication and variety 

of attacks are constantly growing, making this 

a top cyber security issue to be aware of and 

protect against.

Types of Ransomware
Traditionally, single extortion attacks such as 

locker ransomware and crypto ransomware have 

been used to ransom data. Locker ransomware 

encrypts the entire computer system, while 

crypto ransomware encrypts all or some files 

on a computer system to block authorized 

users’ access.

Double extortion ransomware involves a 

two-tiered attack where threat actors not only 

encrypt files but also export the encrypted 

data. The threat of publishing the stolen data 

is then used to pressure firms to meet ransom 

demands. The stolen data is usually published 

or further ransomed on the dark web to the 

highest bidder. This type of ransomware has 

become increasingly popular.

Grubman Shire Meiselas & Sacks fell victim 

to this type of ransomware in May 2020. The 

entertainment and media law firm’s computer 

system was encrypted, and files also were stolen. 

The ransomware group REvil, which carried out 

the attack, demanded payment in the form of 

Ransomware
The Currency has Changed, but the Threat is All the Same

BY  S C O T T  GR E E N E  A N D  J E F F  M A R T I N

$42 million in cryptocurrency. In this case, 

double extortion ransomware was used to force 

payment after the firm attempted to negotiate 

with the ransomers. The criminal group leaked 

2.4 gigabytes of the stolen data onto the darknet 

to strongarm the firm into paying.

 

The Proliferation of Cryptocurrency 
and Bitcoin
Cryptocurrency provides a level of anonym-

ity that is nearly impossible to achieve with 

traditional forms of monetary transactions. 

Unlike traditional banking, there is no personal 

identifiable information attached to the desti-

nation address tied to the ransom. As the most 

popular and accessible cryptocurrency, Bitcoin 

has become commonplace in ransomware 

attacks. Threat actors therefore heavily rely on 

this means of payment to remain anonymous 

and ensure that their victims can comply with 

their demands.

Although Bitcoin transactions are transpar-

ent by design to allow for transaction validation, 

threat actors have employed available services 

to limit the risk of exposure. Cryptocurrency 

tumbling services provide an extra layer of 

anonymity by mixing funds that are potentially 

identifiable with a pool of other funds. This 

process is random, which makes tracing the 

source of the transaction difficult because the 

amount of funds and the number of times the 

funds are mixed is arbitrary. Law enforcement 

experts are left with a complex transaction trail 

that can be nearly impossible to trace. 

 

Why are Law Firms Ripe 
for the Picking?
The very nature of attorney–client relationships 

involves the exchange of personal identifiable 

information and other sensitive information 

such as trade secrets, potentially damaging 

information regarding the client’s criminal 

activity, or tax return information relevant to 

business operation. As a matter of professional 

ethics, attorneys are required to keep this in-

formation confidential. Law firms are therefore 

prime targets because the highly sensitive and 

valuable information becomes a commodity 

to threat actors, who leverage legal and ethical 

obligations to force ransom payments.
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Due to the impact of COVID-19, law firms, 

like many businesses, made the abrupt tran-

sition to remote work. The surge in the use 

of cloud computing and remote servers to 

facilitate this transition increased points of 

entry for potential ransomware actors to exploit. 

Employees who use their own equipment due 

to the transition can put the entire company’s 

security at risk if they do not employ cyberse-

curity measures consistent with what was in 

place in the office.

The presumption that a law firm will have 

weaker cyber security measures also increases 

the likelihood they will be targeted.

The vast majority of attacks arise from poor 

cybersecurity practices, and many small and 

midsize firms have not historically prioritized 

this area. But there have been encouraging 

trends that point to increased awareness around 

these types of attacks. According to the Ameri-

can Bar Association (ABA), 36% of US law firms 

obtained cyber insurance policies in 2020, up 

from 33% in 2019. However, the aggressive 

rate at which cyber threats have increased far 

outpaces the legal industry’s shift to greater 

protection. Coveware’s 2021 first-quarter report 

revealed that the professional services industry 

was affected the most by ransomware attacks. 

Within this industry, small and midsize law 

firms accounted for the majority of ransom 

attacks. A 2021 study by Capterra revealed that 

one in three law firms of this size had suffered 

cyberattacks in the last 12 months.

A recent case resulted in the ransomware 

actors gaining access to an entire computer 

network and encrypting all files. Without a 

backup of the data, the firm was forced to engage 

in negotiations. The initial request of seven 

Bitcoin was negotiated down to three—still 

a hefty sum at Bitcoin’s current rate of nearly 

$50,000. An additional threat that was leveraged 

in these negotiations was sending all payroll 

documents to the other employees at the 

company, which would have allowed everyone 

to see each other’s pay rates. This particular 

firm did have cyber insurance, which meant 

that professional negotiators handled the 

back and forth with the threat actors. Those 

negotiators generally act as though they are 

employees of the company so as to not tip off 

the hackers that there is cyber insurance at play. 

The decryption key was sent in that case, and 

access was restored. Unfortunately, the process 

took multiple weeks, resulting in a large loss of 

business productivity and income—something 

that’s generally not covered by cyber insurance 

policies.

 

An Attack Happened—Now What?
When data is stolen during ransomware at-

tacks, it is usually held hostage until the firm 

complies with ransom payments. According 

to Coveware, nearly 70% of law firms paid 

ransoms to regain network access or retrieve 

stolen data. Unfortunately, the risk of being 

double-crossed by ransomers is high. This 

report also highlighted that one-third of the 

parties who complied have never recovered 

their files.

The increased use of double extortion 

ransomware means that a firm’s troubles far 

exceed restricted access to their network or 

encrypted files. Threat actors have posted client 

information on the dark web to journalists, 

press outlets, and other third parties to serve 

their purposes. In general, the extent of the data 

breach can be difficult to determine, as other 

bad actors often resell or exploit the information 

for identity fraud and other purposes.

Beyond the immediate consequences 

resulting from a successful attack, there are 

further legal and general business ramifications 

a law firm may face. If the attack is due to in-

adequate cybersecurity measures and deemed 

preventable, there may be civil litigation or, at a 

bare minimum, serious implications regarding 

their three ethical obligations:

 ■ confidentiality—client’s personal infor-

mation no longer protected;

 ■ competence—failing to maintain security 

competence to the detriment of their 

client; and

 ■ professional judgment—deciding whether 

to disclose the breach to their client.

These types of attacks, if disclosed, can do 

enormous damage to a law firm’s reputation. 

Privacy protection is of top importance when 

selecting an attorney, and a firm that has had 

that type of information stolen in the past will 

be regarded with increased scrutiny.

The increased use 
of double extortion 
ransomware 
means that a firm’s 
troubles far exceed 
restricted access 
to their network 
or encrypted files. 
Threat actors 
have posted client 
information on 
the dark web 
to journalists, 
press outlets, 
and other third 
parties to serve 
their purposes. In 
general, the extent 
of the data breach 
can be difficult to 
determine, as other 
bad actors often 
resell or exploit 
the information for 
identity fraud and 
other purposes.
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Negotiating with Bad Actors
Prior to negotiating with the threat actors, a 

firm must first decide whether to engage in 

these discussions at all. The FBI advises against 

negotiating with these hackers and argues 

that by negotiating and paying their ransom, 

it further encourages this type of criminal 

behavior. Some businesses have found that even 

after paying, the hackers don’t make good on 

their promise to deliver the encryption key and 

actually may sell the data regardless. These are 

all important considerations a compromised 

law firm must take into account.

While cyber insurance is an important 

tool to protect a firm’s interests, the knowl-

edge that the firm has cyber insurance can 

hamper negotiations. Threat actors know that 

insurance companies have deep pockets and 

the contractual obligation to fulfill the ransom 

ask, and this bolsters their unwillingness to 

come down from their initial ransom request. 

Some hackers specifically target companies 

with cyber insurance, and even if they aren’t 

aware of a policy prior to the attack, they may 

find the documents proving this in the firm’s 

stolen data. If they understand the deductible 

and other terms, they may realize that they can 

push for a much higher ransom.

Once ready to negotiate, it is imperative 

to understand exactly what was stolen or en-

crypted, and how much that data is realistically 

worth. Some firms may have strategies to recover 

it, and, armed with the knowledge that the 

data may be sold despite a ransom payment, 

will choose to pay nothing to the attackers. 

In cases where the data is worth the ransom, 

a key to negotiating is discovering as much 

information as possible about the attackers, 

their sophistication, and their past negotiating 

strategies. This provides insight into how they’ve 

been talked down or finessed before—and 

whether they’ve upheld their end of the bargain 

once paid off.

 

Protecting Your Firm 
in This Dangerous Age
Within any business, the weakest link remains 

the same—the individual employee. Access to 

systems is often gained by phishing, usually 

via spoofed emails that appear to belong to a 

reputable person or company. That email could 

contain dangerous attachments or links meant 

to trick users into inputting their username 

and password. Phishing emails used to be 

easier to spot, with grammar/spelling errors 

that are apparent to native English speakers 

(as many of the attacks originate outside the 

country). However, the hackers have grown 

more sophisticated and now will pay native 

speakers to write flawlessly constructed emails. 

Recognizing fake emails now requires more 

knowledge: calling to confirm emails sent 

with attachments that were not expected, 

hovering over links to see where it is trying to 

take you, clicking “reply all” to see if it reveals 

a phony email address, and doublechecking 

the email signature to ensure the details are all 

correct. It is also imperative to keep in mind 

that legitimate companies will not send emails 

requesting sensitive information, and anything 

with a heightened sense of urgency should be 

regarded as suspect.

Keeping employees up to date and educated 

on the latest phishing strategies is paramount 

to maintaining security at a firm. People also 

should be instructed to follow best practices 

regarding password creation. Passwords should 

be updated frequently, at least 10 characters 

in length, and contain characters from upper 

case, lower case, numbers, and non-alphanu-

meric special characters ($, %, #, etc.). They 

should not contain the user’s name or other 

easily identifiable pieces of information (or 

information easily gleaned from social media 

accounts) like family names, pets, addresses, 

and special dates. In addition, we are now able 

to enable two-factor authentication and even 

three-factor identification on many platforms, 

and this should be taken advantage of when 

available.
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On a firmwide scale, trusted IT professionals 

should be employed to implement best practices 

with firewalls, server security, anti-malware 

programs, and thorough employee education. 

Of particular importance as it relates to ransom-

ware is ensuring regular and comprehensive 

data backups. With the sensitive information 

that a firm possesses, the threat of it being 

sold is still of huge concern, but a lot of power 

is taken out of the hacker’s negotiation if the 

target already has the capability to restore what 

was stolen and encrypted.

Cyber insurance can be of significant value 

to an attacked firm, although having a policy 

in place does not abate the need for solid 

cybersecurity protocols, as cyber insurance 

providers require certain measures to be in 

place prior to backing the policy. Ransomware 

claims will cause a firm to be difficult or highly 

expensive to insure moving forward, and even 

with insurance there can be significant financial 

consequences to an attack, including temporary 

stalls in business, damage to a firm’s reputation, 

and insurance policy deductibles. Therefore, 

it is in a firm’s best interest to ensure that it 

employs rigorous cybersecurity safeguards 

even after acquiring this type of insurance.

 

Yet, the Future Looks Bright
The pervasive nature of ransomware both within 

and beyond the legal industry has not gone 

unnoticed. The federal government as well as 

regulatory bodies such as the US Securities and 

Exchange Commission have now prioritized 

the displacement of ransomware actors.

The US Department of Justice (DOJ) has 

likened its priority to combat ransomware 

attacks to its effort to fight terrorism. The 

government’s multilayered approach focuses on 

the disruption of ransomware infrastructures, 

increased cyber protection and cooperation 

through notification and information sharing 

among national agencies as well as on the 

international front.

In its effort to disrupt ransomware actors, 

the DOJ has established the National Cyber 

Investigative Joint Task Force to “enhance 

coordination and alignment of law enforcement 

and prosecutorial initiatives.” Federal agencies 

such as the US Cyber Command and National 

On a firmwide scale, trusted IT professionals 
should be employed to implement best 
practices with firewalls, server security, anti-
malware programs, and thorough employee 
education. Of particular importance as it 
relates to ransomware is ensuring regular and 
comprehensive data backups.

Security Agency have committed manpower, 

technology, and expertise to better understand 

this threat and present options for combatting 

ransomware actors.

In 2021, the FBI announced that it had traced 

and recovered 63.7 of the 75 Bitcoins paid to 

hackers by the company Colonial Pipeline, 

although they declined to detail how exactly this 

was achieved. There are now several startups 

devoted to tracking Bitcoin and analyzing the 

blockchain for suspicious activity, helping 

spot potential criminal transactions. In the 

United States, the increasing legitimization of 

the currency prompted laws that mandate that 

crypto exchange companies require identity 

validation to sign up, meaning users must 

upload government identification documents.

While the proliferation of ransomware 

has caused some leaders to call for a ban on 

cryptocurrencies entirely, it seems unlikely to 

be embraced on the global scale that would be 

needed to thwart these types of attacks. The 

threat is likely to continue growing unless or 

until more effective tracking strategies can be 

developed and easily accessed. In the face of so 

many uncertainties, it falls to individuals and 

business owners and managers to safeguard 

against these types of attacks through educa-

tion and a commitment to best practices and 

incident response plans. We must protect our 

computers and data in the same way that we 

secure the doors to our home, and we must 

behave in ways that protect us against the risks 

and threats that come with technology.   

This article first appeared in the March 2022 issue 

of Arizona Attorney Magazine. It is reprinted 

here with permission.
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T
he road to specialized careers 

can feel like a cross-country road 

trip—sometimes, you’re surrounded 

by travelers forging similar paths 

through bustling cities; other times, you feel 

like the only car on the road. While there are 

countless roads to career specialization, we all 

share the ups and downs of traveling toward 

our destination.

It’s no secret that the journey into the legal 

profession is highly specialized and demanding. 

It’s also no secret that anxiety, depression, and 

other mental health concerns can arise out 

of the enormous levels of stress and pressure 

commonly associated with demanding profes-

sions like the law. Underlying the intersecting 

experiences of sacrifice and demand is an 

elusive topic due for a day in court: professional 

isolation.

This article explores how and why feelings 

of loneliness and isolation often occur on 

the road to specialization in the legal field. It 

also offers methods to combat isolation and 

boost community and connection among legal 

professionals. 

How Workplace Dynamics 
Promote Isolation
Within the legal profession, career demands 

are consistent and time intensive. In 2015, the 

Institute for the Advancement of the American 

Legal Systems described how competing prior-

ities minimize opportunities for professional 

development.1 For example, lawyers who are 

expected to maximize their billable hours 

necessarily become less involved in bar asso-

ciations, inns of court, and other organizations 

and groups that bolster community and colle-

giality.2 Technology compounds this issue by 

increasing access to information and limiting 

communication to electronic transactions, 

creating a “lone, time-intensive profession.”3

The Colorado Supreme Court further ex-

plored the divide between competing priorities 

in its 2021 well-being report.4 The report high-

lighted numerous factors that create isolation 

within the legal field, including escalating 

billable hours requirements and the nondiverse 

and hierarchical nature of the profession. 

The report emphasized a greater need for 

community, mentorship, and assistance, noting 

that professional development and mentoring 

solutions are essential to increasing collegiality 

and decreasing isolation within the profession. 

The report also highlighted the importance of 

allowing employees to be their authentic selves 

at work. The report included recommendations 

for promoting work-life integration, such as 

encouraging dialogue and self-expression in 

the workplace and increasing representation 

through diversity, equity, and inclusion efforts.5 

These recommendations challenge a historical 

pattern of encouraging employees to com-

partmentalize themselves into two separate 

beings: the personal and the professional, 

never should they meet. 

While setting healthy professional boundar-

ies is crucial to avoiding compassion fatigue and 

burnout, compartmentalization can dissuade 

us from appropriately sharing how we feel out 

of fear of appearing weak, thus leaving us to 

judge or attempt to suppress our own emotional 

responses in unhealthy ways. Compartmen-

talization can also discourage meaningful 

discussions that alleviate imposter syndrome 

and feelings of being misunderstood, out of 

place, “othered,” or even “not good enough.” 

Meaningful discussions can foster normalization 

and productive self-reflection by allowing us to 

compare personal and professional experiences, 

strategies, and techniques that provide clarity 

and new ideas, especially when shared with 

colleagues or mentors whom we respect and 

trust. 

You might remember being a newly licensed 

attorney, putting in long hours, going above and 

beyond to serve your clients, seeking success 

and promotion. While this is normalized and 

systemically reinforced, those closest to you 

might have struggled with your increased 

absences due to work, or with the amount 

of time you spent at home being distracted 

by work while “off the clock.” It’s important 

to remember that every time you say yes to 

something, you’re saying no to something else. 

For many within the legal profession, saying yes 

to extended hours means less time with loved 

ones and cultivating friendships outside the 

practice of law. This can increase the risk of 

isolation, especially if you’re uncomfortable 

finding personal and professional support 

among colleagues.

How Specialized Skill Sets 
Promote Isolation 
Workplace dynamics are not the only con-

tributing factor to isolation within the legal 

community. While many professionals face 

isolation due to workplace demands, different 

professions have subtle nuances that contribute 

to isolation in ways that are unique to their field. 

For example, certain professions require skills 

that those without their specialized training lack. 

Both the journey toward, and mastery of, these 

skills can make professionals feel less relatable 

to those outside their professional circles.

Ingrained skills required for success as 

a lawyer may also contribute to isolation. 

For many within the legal profession, saying 
yes to extended hours means less time 
with loved ones and cultivating friendships 
outside the practice of law. This can 
increase the risk of isolation, especially if 
you’re uncomfortable finding personal and 
professional support among colleagues.
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Contingency planning, critical thinking, extreme 

attention to detail, resolute objectivity, and 

knowing how to argue a point while swaying 

people’s opinions make for great lawyers, but 

these skills don’t always help foster positive 

personal relationships. After all, no child wants 

to be cross-examined by a parent at the dinner 

table. 

Considerable use of these skills has the 

potential to shift not just how others view 

someone, but also how someone views the 

world, people, and situations. For example, 

an overly cautious and skeptical outlook can 

create harmful cynicism, particularly if we 

start experiencing the world as unsafe or full of 

untrustworthy people. In addition, work might 

expose professionals to graphic forensic evi-

dence, the suffering of others on a regular basis, 

or incivility or competitive peer relationships. 

These dynamics can also contribute to feelings 

of isolation and even fuel increased physical 

isolation in extreme cases.

Employer-Based Well-Being Solutions
So, what can be done to support and protect the 

legal community from isolation? Solutions to 

professional and personal isolation involve em-

ployer and employee buy-in. Both are essential 

to ensuring isolation does not lead to greater 

concerns such as loneliness and depression. 

Organizational psychologist Constance 

Noonan Hadley suggests that loneliness is the 

“subjective internal belief [that] few people truly 

know me or would support me in my time of 

need.”6 She directs employers to generate and 

implement new approaches to facilitating work 

relationships that hedge isolation, regardless 

of whether the work platform is remote or 

in-person.

These suggestions are supported by the 

American Psychological Association’s 2022 Work 

and Well-being Survey, which found a high level 

of employee interest in employer-based well-be-

ing solutions and mental health support in the 

workplace.7 A resounding 81% of respondents 

agreed that “employers’ support for mental 

health will be an important consideration 

when they look for work in the future.”8 Other 

frequently requested employer-based solutions 

included flexible work hours, respect for time 

off, ability to work remotely, and the option of 

four-day work weeks. 

Themes of these findings are echoed in the 

Colorado Supreme Court’s well-being report, 

which names work-life integration and creating 

cultures of well-being as two of six goal areas 

in its well-being recognition program,9 and 

in the US Surgeon General’s 2022 well-being 

report, which focuses on essentials such as 

connection and community, work-life harmony, 

The Colorado Lawyer Assistance Program (COLAP) is the free, confidential, and independent program for Colorado’s legal 
community. COLAP offers free well-being consultations for: Stress & Burn-out * Secondary Trauma & Compassion Fatigue * 
Work-life balance * Free ethics CLE presentations * Improving well-being in the workplace * Personal or professional issues * 
Mental health, trauma, substance use, or addiction concerns * Referrals to resources. 

To promote well-being, resiliency, and competency throughout Colorado’s legal community. 

303-986-3345  |  email: info@coloradolap.org  |  www.coloradolap.org
All calls and emails are confidential.  

Contingency planning, critical thinking, 
extreme attention to detail, resolute 
objectivity, and knowing how to argue 
a point while swaying people’s opinions 
make for great lawyers, but these skills 
don’t always help foster positive personal 
relationships. 
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1. Kauffman, “Change the Culture, Change the System: Top 10 Cultural Shifts Needed to Create the 
Courts of Tomorrow,” Institute for the Advancement of the American Legal System (Oct. 2015), 
https://iaals.du.edu/sites/default/files/documents/publications/top_10_cultural_shifts_needed_to_
create_the_courts_of_tomorrow.pdf.
2. Id. at 14.
3. Id.
4. Colorado Supreme Court Task Force on Lawyer Well-Being report at 9 (Nov. 2021), https://
coloradosupremecourt.com/PDF/AboutUs/WellBeing/Well-Being_Report_Nov2021_Release_Final.
pdf.
5. Id. at 41.
6. Hadley, “Employees Are Lonelier Than Ever. Here’s How Employers Can Help,” Harv. Bus. Rev. 
(June 9, 2021), https://hbr.org/2021/06/employees-are-lonelier-than-ever-heres-how-employers-
can-help. 
7. American Psychological Association, Work and Well-being Survey (2022), https://www.apa.org/
pubs/reports/work-well-being.
8. Id.
9. Colorado Supreme Court Task Force on Lawyer Well-Being report, supra note 4.
10. The U.S. Surgeon General’s Framework for Workplace Mental Health & Well-Being at 10 (2022), 
https://www.hhs.gov/sites/default/files/workplace-mental-health-well-being.pdf. 
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mattering at work, opportunities for growth, 

and protection from harm.10

Creating a Healthy Support System 
Outside of seeking a workplace culture that 

supports well-being through connection, what 

can legal professionals do to reduce their own 

experiences of professional isolation? The 

Colorado Supreme Court’s well-being report 

defined lawyer well-being as “a continuous 

process in which lawyers strive for thriving 

in each dimension of their lives,” listing emo-

tional, intellectual, occupational, physical, 

spiritual, and social dimensions.11 Consider 

which dimensions are most supportive of your 

well-being and connection to others, and then 

give yourself permission to prioritize them. 

While combatting isolation looks different 

for everyone, there is no question that investing 

in a strong social support system is essential. 

To take stock of your support system, consider 

the following questions:

 ■ Do you have someone to speak to about 

personal and professional struggles with-

out concern of consequence?

 ■ Do you have supportive people around 

you who understand the unique challeng-

es of balancing the competing demands 

of the legal profession and your personal 

life?

 ■ Do you support yourself in keeping a 

broad and balanced perspective of the 

world?

If you answered no to any of these questions, 

consider increasing efforts to shift toward a yes 

in this area. If you answered yes, plan how you 

will continue to invest in maintaining these 

strengths. Without investment and connection, 

the quality of relationships can naturally fade 

over time. To maintain support systems, we must 

actively contribute to them. When possible, try 

to balance your commitments and priorities 

between work and those who provide you with 

love and support. Establishing a healthy balance 

can help replenish resiliency to work-related 

stress and burnout. Schedule a time to have 

dinner with friends, send a message to a loved 

one expressing gratitude for their support, 

and acknowledge the sacrifices others make 

to support you. 

Check in with those you care about by asking 

them how they’re doing, actively listening to 

their responses, and sharing honestly how 

you’re doing as well. Authentic connection 

requires balanced disclosure between parties 

over time. The superhero friend who is always 

doing well and managing everything without 

issue or concern is nearly impossible for most 

people to relate to. It’s also a feat that is difficult 

to believe. For these reasons, it’s common for 

people who don’t open up to trusted family 

members and friends to see those connections 

fade over time.

If you find your support system wanting 

and don’t know where to start, expand it by 

meeting new people through activities you 

already enjoy. Return to a hobby you let go of 

long ago, or finally sign up for that recreational 

pickleball league you’ve been eyeing. Consider 

trying new things, taking breaks throughout 

your day, enjoying time off, and learning about 

positive outcomes of human efforts across the 

globe; these can all help keep our perspectives 

of the world more balanced. For confidential 

support, reach out to COLAP for a well-being 

consultation or consider therapy. 

Conclusion 
No matter where you are along the road of 

specialization, it’s never too late to take a slightly 

different route, shared by professionals working 

toward similar goals, and preferably one with 

many stops to enjoy the sights, rest, and refuel 

along the way. Whichever path you choose, 

investing in professional development, your 

social support, and overall enjoyment of life 

can make a positive impact in fostering connec-

tions and reducing experiences of professional 

isolation. Buckle up, put the top down, and 

enjoy the ride!  

For more well-being related strategies visit the 

Colorado Lawyer Assistance Program (COLAP) 

website at www.coloradolap.org or contact 

COLAP at info@coloradolap.org or (303) 986-

3345 to request a confidential, free well-being 

consultation.
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I
n the not-too-distant past, former Chief 

Justice Nancy Rice authored a quarterly 

article for Colorado Lawyer called The 

Chief’s Corner. Chief Justice Rice created 

the column to provide updates on happenings 

within the Judicial Branch, the legal community, 

and the Supreme Court and, occasionally, as an 

outlet for humor.

I’ve resurrected this column in 2023 to 

provide updates on our workplace culture 

initiative, our internal operations, and our 

efforts to work with the bar to enhance our 

services and improve access to justice. It’s no 

secret that the past three years have presented 

some unprecedented challenges for the Judicial 

Department, and I welcome the opportunity 

to explain to the bar how we have responded. 

Allegations in the Media
Beginning in early 2021, local media reported 

that the Judicial Department might have awarded 

a “hush money” contract to a former employee 

who threatened to expose alleged improper 

behavior within the Department. Although the 

contract in question had been canceled years 

before the media accounts proliferated, the 

news was disturbing and disheartening for the 

hundreds of judicial officers and thousands of 

departmental employees around the state who 

take great pride in working hard to serve their 

communities. This accusation hurt our collective 

reputation and undermined the outstanding 

work of Colorado’s Judicial Department.

When this media narrative emerged, the 

Supreme Court and the Judicial Department 

were constrained in what we could say publicly 

due to a variety of contractual and statutory 

obligations. Our inability to provide a compre-

hensive explanation fueled speculation and 

additional media attention. In my February 

2021 State of the Judiciary address, I committed 

to a thorough, independent investigation of 

the allegations. I invited the state legislature 

and Governor Polis to form a panel that would 

independently select investigators to look into 

the allegations. That panel solicited and reviewed 

bids, interviewed applicants, and ultimately 

selected two investigators: Former US Attorney 

Bob Troyer’s team was hired to investigate the 

allegations of a quid pro quo contract; and 

Investigations Law Group (ILG), led by Liz Rita, 

was hired to investigate the allegations in the 

“memo” and conduct a comprehensive review 

of the Judicial Department’s workplace culture. 

With our full cooperation, these outside inves-

tigators conducted over a hundred interviews 

and reviewed tens of thousands of documents.

In June 2022, the investigators finalized 

their reports, which the Department made 

public without redactions.1 Although some 

of the findings were sobering and, at times, 

upsetting to read, the reports did not support 

much of the media narrative over the prior 18 

months. The Troyer team concluded there was 

no “hush money” contract, and ILG determined 

that many of the allegations in the “memo” were 

unfounded or distorted. I strongly encourage 

everyone to read the reports rather than merely 

relying on the media’s characterization (or even 

my characterization) of the findings. Addition-

ally, a few months before these reports were 

published, a separate investigation conducted 

by the Office of the State Auditor similarly did 

not support the local media coverage about a 

quid pro quo contract, but it did find potential 

wrongdoing by several former employees of the 

Department.2 Nevertheless, these investigations 

showed us important ways to improve our 
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organization. Therefore, I want to provide a bit 

more detail about the Troyer and ILG reports 

and, most important, our implementation of 

their recommendations. 

Implementation of Recommendations
The Troyer and ILG investigation reports re-

vealed that, although the Judicial Department 

had made many changes since 2019 to enhance 

its core administrative and support work, the 

Department still had work to do. Both reports 

contained recommendations for improving 

the Department’s operations and workplace 

culture. We’re embracing all of them.

Troyer Report
The Troyer report contained recommendations 

for strengthening the Department’s personnel 

and fiscal rules, ensuring that Department 

leadership receives adequate support and 

training, and improving transparency in deci-

sion-making and communication. Consistent 

with these recommendations, the Department 

is revising rules, better defining leadership 

roles, improving training, and emphasizing 

more detailed ethical expectations.

ILG Report
The ILG report was separated into two sections. 

The first section examined what the media has 

called the “memo”—a list of undated allegations 

about prior human resources matters within the 

Department. The ILG report revealed that the list 

encompassed a handful of events taking place 

in an organization with thousands of employees 

over two decades. The author of the list implied 

that those problems were either ignored entirely 

or addressed inadequately. ILG determined 

that although every allegation had a grain of 

truth, the allegations lacked context or were 

exaggerated. In most cases, the Department’s 

Human Resources Division had addressed or 

investigated the allegations when they occurred. 

Nevertheless, ILG faulted the Department for its 

handling of some allegations and encouraged 

greater vigilance going forward. I agree. 

ILG’s second section scrutinized the De-

partment’s workplace culture.3 Overall, ILG 

found that the Judicial Department has a very 

positive workplace culture and, by and large, 

our employees are proud to work for us. As is 

the case with many large organizations, ILG 

also found areas for improvement. Women, 

who make up about 77% of our non-judge 

employees and about 44% of our judges, were 

somewhat less positive about our culture and 

felt less comfortable reporting workplace issues. 

Most disheartening to me was learning that 

some of our employees did not feel comfortable 

reporting bad behavior or workplace concerns 

for fear of retaliation. That is not acceptable, 

and we must do better. 

With the input of the entire Court, I tasked 

Justice Monica Márquez and our state court ad-

ministrator, Steven Vasconcellos, to implement 

the workplace culture recommendations from 

the Troyer team and ILG. This is not a short-term 

project, and with Justice Márquez tapped to be 

the next chief justice, it made sense for her to be 

at the forefront of these critical organizational 

reforms. These tasks involve reviewing and 

improving our current structure and processes 

as well as requesting resources from the General 

Assembly to modernize our human resources 

and staff support functions. Among other things, 

these reforms will clarify and streamline the 

reporting of misconduct within the Department; 

create additional resources for employees who 

have questions or need assistance navigating an 

issue they are facing; increase the Department’s 

diversity, equity, and inclusivity efforts; and 

provide regular training to our employees on 

how to handle issues that arise in the workplace. 

Although these initiatives were prompted 

by the investigations, we are making these 

changes because we truly believe they will 

improve our workplaces statewide. The Judicial 

Department has grown dramatically over the 

past 20 years and, unfortunately, our human 

resources systems, employee support functions, 

and overall mission and vision as an organization 

have not kept pace. These changes are essential 

regardless of their genesis. I plan to provide the 

bar with additional updates about our efforts 

on these fronts.

Supreme Court Involvement in 
Departmental Administration 
The investigations highlighted a structural 

problem that the Supreme Court has been 

attempting to address over the past three-and-

a-half years. For a long time, the chief justice 

was the only member of the Court responsible 

for overseeing the Department’s administrative 

work. The chief relied heavily on the state court 

administrator to stay informed of Department 

issues and priorities. The Court’s associate 

justices would receive brief, high-level updates 

from the chief justice or state court administrator 

on an as-needed basis, but the other justices 

were by design walled off from issues that might 

come before the Court. 

‘‘
Overall, ILG found 
that the Judicial 
Department has 
a very positive 
workplace culture 
and, by and large, 
our employees are 
proud to work for 
us. As is the case 
with many large 
organizations, ILG 
also found areas for 
improvement. 

’’
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Starting in 2019, the Supreme Court collec-

tively questioned the design of this system. We 

began working more like a board of directors 

that meets at least weekly. This new system 

helps the chief justice receive additional per-

spectives and eases some of the administrative 

burdens of the chief. The other justices are 

still walled off from legal issues that have a 

higher likelihood of coming before the Supreme 

Court, such as individual employment matters, 

individual complaints of judicial misconduct, 

and contractual disputes that might result in 

litigation. Instead, the Court’s involvement in 

administrative affairs is almost entirely at the 

policy development and implementation level, 

such as determining budget priorities, revising 

fiscal rules and personnel rules, managing 

IT priorities, and ensuring administrative 

support for probation offices statewide. We 

believe these changes have been positive, 

and the Court is now much more aware of 

the scope of the Department’s administrative 

work and can provide support in new and 

different ways. This approach has the benefit 

of broadening communication throughout the 

branch and better preparing the incoming chief 

justice for the administrative responsibilities 

accompanying that role. 

With the entire Court’s increased involve-

ment in managing our administrative affairs, 

and with our continued work assessing and 

improving workplace culture, it became ap-

parent that we need to hear directly from 

judges and employees throughout the state. 

We have therefore embarked on a “listening 

tour.” Specifically, the seven justices have 

divided up the state and traveled to every 

judicial district in Colorado over the past few 

months, conducting multiple meetings with 

judges, court employees, and probation officers. 

Our collective mission was to have in-person 

conversations to understand what is going well, 

what we need to improve, and what might not 

be apparent in the normal course of our work. 

After the pandemic necessitated isolation and 

limited in-person interactions, we have found 

these listening sessions to be fulfilling and 

encouraging. We have received frank feedback 

on a range of issues, and we have heard many 

thoughtful and innovative ideas. We certainly 

have work to do, but it is all with the goal of 

making our workplace exemplary and ensuring 

that every employee has a voice and is proud 

of where they work. 

Judicial Discipline Legislation
I also want to provide a brief update on leg-

islation that impacts the disciplinary process 

for judges and justices.4 Last year, the General 

Assembly passed SB 22-201, which clarified the 

Department’s reporting and disclosure obliga-

tions and provided independent funding for the 

Commission on Judicial Discipline. SB 22-201 

also created an Interim Legislative Committee 

on Judicial Discipline tasked with evaluating 

Colorado’s system of judicial discipline and 

recommending constitutional or statutory 

changes. The Interim Committee met five times 

between June and September. During those 

meetings, it became clear that Colorado is an 

outlier in some aspects of judicial discipline, and 

that constitutional and statutory changes are 

necessary to improve our system for the benefit 

of all. The Committee determined that our 

system of discipline can be improved through 

greater transparency, increased due process 

for judges subject to discipline, and additional 

support and resources for complainants. The 

Interim Committee ultimately approved two 

bills—one concurrent resolution for consti-

tutional changes, and a separate package of 

statutory changes. The proposed changes are 

available on the Interim Committee’s web 

page.5 One additional bill related to the creation 

of a Judicial Discipline ombudsperson did 

not advance out of committee. We expect 

the legislature to take up that issue again this 

session, and we believe that an ombudsperson 

who operates outside of the Judicial Department 

is appropriate to provide resources and support 

related to the judicial discipline process.6 

I want to thank the Colorado Bar Association, 

the Colorado Women’s Bar Association, the 

various diversity bar associations, the Institute 

for the Advancement of the American Legal 

System, the Colorado Judicial Institute, the Na-

tional Center for State Courts, the Commission 

on Judicial Discipline, and everyone else who 

participated in the Interim Committee process. 

I also want to thank the legislators serving on 

the Interim Committee for establishing and 

maintaining a truly bipartisan process that 

avoided politicization of the Colorado Judiciary.

Moving Forward
I will provide further updates on these matters 

in my State of the Judiciary address in early 

2023, and I’ll continue to provide meaningful 

updates in this column. In addition to the 

listening tour described above, the Supreme 

Court has a great interest in hearing from 

attorneys around the state. We have visited 

with many bar associations, and we plan to 

do more of this. I hope to see many of you in 

person in the coming months and years. Thank 

you all, and be well.    

NOTES

1. https://www.courts.state.co.us/announcements/LeadershipServicesContract.cfm.
2. The Auditor’s Fraud Hotline Investigation Report can be found on the Judicial Department’s web 
page at https://www.courts.state.co.us/announcements/AuditUpdate.cfm.
3. Characterizing the Department’s workplace culture is particularly difficult. Although we have 
centralized administrative support, each judicial district has independent leadership and makes 
independent operational decisions. Even within our districts, there is not a monolithic culture; 
it can vary from courthouse to courthouse and even among judges’ chambers and various 
administrative units.
4. These changes and proposed changes impact county court, district court, and appellate judges. 
Magistrates are not subject to the jurisdiction of the Commission on Judicial Discipline, but the 
Code of Judicial Conduct applies to their work and may serve as the basis for a disciplinary action 
by the Office of Attorney Regulation Counsel. 
5. https://leg.colorado.gov/committees/legislative-interim-committee-judicial-discipline/2022-
regular-session#:~:text=The%20Legislative%20Interim%20Committee%20on,assembly%20for%20
statutory%20or%20constitutional.
6. Separately, as part of the workplace reforms discussed above, the Department has requested 
funding for an organizational ombudsperson to serve as a resource for our employees who 
have questions or concerns regarding the complaint or disciplinary process for our non-judge 
employees.
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W
hen faced with atypical appeals 

in civil or administrative cas-

es, Colorado litigants should 

survey applicable deadlines, 

procedures, and requirements to develop 

an informed litigation strategy. This article 

explains the procedures governing three atypical 

Colorado civil and administrative appeals: 

(1) appeals of quasi-judicial decisions of local 

governments under CRCP 106(a)(4); (2) appeals 

from Industrial Claim Appeals Office (ICAO or 

Panel) decisions; and (3) appeals from Public 

Utilities Commission (PUC) decisions.1

To lay a foundation for discussing these 

atypical appeals, this article first provides an 

overview of Colorado’s appellate landscape 

and the typical appellate process for civil and 

administrative cases. It next outlines key dis-

tinctions between standard appeals and the 

three atypical appeals listed above.2

The “Typical” Civil Appeal in Colorado
Understanding Colorado’s general appellate 

landscape and the typical appellate process 

helps contextualize the atypical deadlines, 

procedures, and requirements discussed later in 

this article. Three levels of Colorado courts can 

exercise appellate jurisdiction—district courts, 

the court of appeals, and the Supreme Court. 

Within this landscape, the C.A.R. 4 “appeal as of 

right” is the most common appeal mechanism 

for civil and administrative cases.

Colorado District Courts
Colorado district courts serve as Colorado’s 

“trial courts of record with general jurisdiction.”3 

But they also serve as intermediate appellate 

courts for certain classes of cases arising in 

other courts of first resort—like small claims 

courts, county courts, or municipal courts—and 

certain agency or government actions.4 

Generally, if a Colorado district court ex-

ercises appellate jurisdiction over a matter, 

any subsequent appeal goes directly to the 

Colorado Supreme Court rather than the Colo-

rado Court of Appeals, and the second appeal 

is discretionary, meaning that the Colorado 

Supreme Court need not accept it for review.5 

Said otherwise, litigants seldom get two inter-

mediate, as-of-right appeals in Colorado. One 

notable exception, discussed below, is Rule 

106(a)(4) appeals, which get two “as of right” 

appeals and one discretionary appeal to the 

Colorado Supreme Court.

Colorado Court of Appeals
The Colorado Court of Appeals is the “typical” 

intermediate appellate court in Colorado, with 

a caseload of more than 2,000 new appeals and 

approximately 2,400 dispositions each year.6 

While the court largely reviews “final judgments 

of . . . the district courts,” it also has jurisdiction 

over certain administrative decisions from state 

boards and agencies, including the ICAO, State 

Personnel Board, Colorado Medical Board, 

Colorado Banking Board, and Colorado Board 

of Education.7 

Unlike the federal courts of appeals—which 

may entertain petitions for writs such as 

mandamus—the Colorado Court of Appeals 

has no original jurisdiction. It similarly lacks 

jurisdiction to issue original and remedial 

writs; this power is conferred to the Colorado 

Supreme Court by the Constitution.8 

Colorado Supreme Court
The Colorado Supreme Court exercises “general 

superintending control over all inferior courts” 

in Colorado.9 Under the Colorado Constitution, 

our Supreme Court has both original and 

appellate jurisdiction.10 Unlike the court of 

appeals’ review of district court decisions, the 

Some civil and administrative appeals in Colorado are governed by special 
procedural requirements. This article discusses three atypical civil and 

administrative appeals and summarizes the unique rules that govern them.

“
Three levels of 
Colorado courts 
can exercise 
appellate 
jurisdiction—
district courts, the 
court of appeals, 
and the Supreme 
Court. Within this 
landscape, the 
C.A.R. 4 ‘appeal as 
of right’ is the most 
common appeal 
mechanism for civil 
and administrative 
cases.

”
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Colorado Supreme Court’s review of “typical” 

appeals is “a matter of sound judicial discretion,” 

meaning that the Court can choose whether to 

accept review.11 

Approximately 1,500 cases are filed with 

the Colorado Supreme Court each year.12 The 

Court’s caseload largely consists of discretion-

ary appeals from Colorado Court of Appeals 

decisions but includes direct appeals in habeas 

corpus proceedings, water rights adjudications, 

Election Code summary proceedings, ballot 

title reviews, and C.A.R. 21 appeals.13

The Standard “Appeal as of Right” 
Under C.A.R. 4
The most common appeal mechanism in 

Colorado civil and administrative cases is the 

C.A.R. 4 “appeal as of right.” Table 1 summarizes 

the requirements and deadlines that generally 

apply in these appeals, but certain motions 

affect the deadline for filing a notice of appeal 

under C.A.R. 4. For example, timely Rule 59 

motions stop the clock for filing a notice of ap-

peal.14 However, though C.A.R. 4(a)(3)—which 

discusses the effect of certain post-judgment 

motions on the deadline for filing a notice of 

appeal—mentions post-judgment motions filed 

under CRCP 59, it is silent on post-judgment 

motions filed under CRCP 60.15 Therefore, 

while CRCP 59 motions stop the clock, CRCP 

60 motions do not.16 

Colorado’s Atypical Appeals
Familiarity with the applicable deadlines, 

requirements, and procedures is even more 

important when dealing with atypical Col-

orado appeals—those outside of “typical” 

C.A.R. 4 appeals as of right. While this article 

does not cover all such appeals, it focuses on 

three appeals governed by unique deadlines 

and procedures that Colorado litigants may 

encounter with some frequency.

Appealing Quasi-Judicial Decisions from 
Lower Governmental Entities—CRCP 
106(a)(4) Appeals
If a county’s board of commissioners affirms a 

community development department’s decision 

to approve the construction of a “gravity-driven 

rollercoaster” over neighborhood protest, how 

do neighborhood residents challenge the board’s 

application of zoning provisions?17 

Traditionally the answer might have been 

a writ of mandamus. When a governmental 

body has breached its legal duties, writs of 

mandamus provide an avenue of potential 

relief. If successful, the result of a mandamus 

petition is a judicial order commanding the 

governmental body to perform required action 

or correct the breach.18 This form of relief is often 

used when the contested decision is not issued 

by a court but by, for example, a city council or 

board of county commissioners. This makes the 

appellate path less straightforward. 

At first blush, a litigant may believe that 

writs are unavailable in Colorado’s judicial 

system. CRCP 106—subtitled “Forms of Writs 

Abolished”—appears to abolish writs of man-

damus in district courts. But CRCP 106 does 

not leave Colorado litigants without an avenue 

to challenge the decisions of governmental 

bodies whose decisions are not governed by 

the Colorado Administrative Procedure Act 

(APA) or another set of rules or procedures. 

Although it does away with outdated procedural 

requirements for traditional common law writs, 

CRCP 106 enables Colorado litigants to obtain 

the same relief a writ of mandamus would oth-

erwise provide using simplified, straightforward 

procedures similar to those that govern more 

typical administrative appeals.19

In particular, CRCP 106(a)(4) allows in-

terested parties to appeal the decision of any 

“governmental body or officer or any lower 

judicial body exercising judicial or quasi-judicial 

functions” to the district court, provided that 

“there is no plain, speedy and adequate remedy 

otherwise provided by law.”20 

Colorado litigants and practitioners should 

be mindful of the procedures, deadlines, and 

requirements outlined below when appealing 

the decision of a governmental body under 

CRCP 106(a)(4).

Qualifying for CRCP 106(a)(4) appellate 
review. Litigants can bring Rule 106(a)(4) 

appeals only where the contested decision 

was issued by a government entity acting in a 

“judicial or quasi-judicial” role.21 Such “qua-

si-judicial” actions are taken by a government 

entity where a local or state law (1) requires that 

notice be given before the action is taken, (2) 

requires that a hearing be conducted before 

the action is taken, and (3) directs that the 

action results from applying prescribed criteria 

to the individual facts of a particular case.22 

Litigants seeking to contest a government 

decision under Rule 106(a)(4) should consider 

whether the decision qualifies as “quasi-judicial” 

decision under these criteria. Trial courts do 

not have jurisdiction to review legislative or 

administrative actions under Rule 106(a)(4).23

Initiating the action and certifying the 
record. Because Rule 106(a)(4) replaces tradi-

tional common law writs, an action under Rule 

106(a)(4) is initiated by filing a complaint rather 

than a petition or traditional notice of appeal.24 

Unless another statute controls, a complaint 

seeking review under Rule 106(a)(4) must be 

filed in the district court within 28 days after 

the contested governmental decision.25 In 

drafting a Rule 106(a)(4) complaint, practi-

tioners and litigants should note that “Rule 

106(a)(4) explicitly permits the joinder of Rule 

106 actions with other non-Rule 106 claims.”26 

Given this, if litigants fail to include other 

applicable claims—for example, a request for 

declaratory relief—or to join applicable parties 

in a Rule 106(a)(4) complaint, those claims 

may be waived.27 

Although some Rule 106(a)(4) actions may 

not require a record, the complaint should in 

most cases include a motion and proposed 

order requiring certification of the record from 

the government body where the decision under 

appeal originated. The court, in response, will 

direct the government body to file a record 

alongside a certificate of authenticity sometime 

after the deadline for filing the answer.28 Within 

21 days after receipt of an order for record 

certification, the government body may also 

designate portions of the record not set forth 

in the order.29 At the same time the government 

body files the record, it must notify all parties 

that it has done so.30 Parties can correct the 

record at any time.31 

If the court finds that the government body 

has failed to make findings of fact or conclusions 

of law necessary for a review of its action, the 

court may remand so that the government body 

can make such findings of fact or conclusions 
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PROCEDURE 
TYPE

GUIDANCE RULE(S)

Notice 
of Appeal

The notice of appeal must be filed within 49 days after entry of the district 
court judgment, decree, or order being appealed. In appeals from district court 
review of agency actions, the notice of appeal is required in addition to the 
49-day notice of intent to seek appellate review filed with the district court as 
required by CRS § 24-4-106(9). The notice of appeal commences the appeal and 
transfers jurisdiction from the district court to the court of appeals.1 

The notice of appeal in Colorado is more detailed than the notice of appeal in 
the federal system. It must include various categories of case information, which 
allows the clerk of the court of appeals to assess jurisdictional issues early in the 
appeal.

C.A.R. 4(a); C.A.R. 3

Transcript 
Designation

The appellant must file a designation of transcripts with the trial court and an 
advisory copy with the appellate court within seven days of filing the notice of 
appeal.

C.A.R. 10(d)(1)

Record 
Certification

The record on appeal must be transmitted to the appellate court within 63 days 
after the filing of the notice of appeal.2 

C.A.R. 10(c)(2); C.A.R. 12(e)

Opening Brief The appellant must serve and file the opening brief within 42 days after the record 
is filed. 

C.A.R. 31(a)

Answer Brief The appellee must serve and file the answer brief within 35 days after service of 
the opening brief. 

In cross-appeals, the cross-appellant’s opening-answer brief and the appellants 
answer-reply brief must be served and filed within 35 days after service of the 
opposing party’s brief.

C.A.R. 31(a)

Reply Brief The appellant may serve and file a reply brief within 21 days after service of the 
answer brief. 

In cross-appeals, the cross-appellant may serve and file a reply brief within 21 days 
after service of the answer-reply brief.

C.A.R. 31(a)

Oral 
Argument

The court has discretion to grant or deny a request for oral argument or to order 
oral argument sua sponte. A request for oral argument must be filed no later than 
seven days after briefs are closed. 

C.A.R. 34(a)

Petition for 
Rehearing

Unless the time is shortened or extended by order, a petition for rehearing may be 
filed within 14 days after entry of judgment.

C.A.R. 40(a)(1)

Entry of the 
Mandate

The court of appeals issues the mandate no earlier than 42 days after it enters 
judgment, allowing time for petitions for rehearing or petitions for certiorari to the 
Colorado Supreme Court.

C.A.R. 41(b)(1)

Petition for 
Certiorari 

A petition for writ of certiorari must be filed within 42 days after entry of the 
judgment on appeal if no petition for rehearing is filed, or within 28 days after 
denial of the petition for rehearing.

C.A.R. 52(b)(1)

TABLE 1. C.A.R. 4 “APPEALS AS OF RIGHT”

NOTES

1. C.A.R. 3; C.A.R. 4(a).
2. Consult C.A.R. 10(e)–(g) for additional guidance on statements of evidence or proceedings, supplementing the record, or settling the record. 
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of law.32 During the Rule 106(a)(4) appeal, the 

underlying governmental decision may be stayed 

under CRCP 65, the rule governing injunctions 

and temporary restraining orders.33 

Scope of the district court’s review. The 

standard of review for Rule 106(a)(4) actions 

is defined by rule. The district court’s review 

is limited to “whether the body or officer has 

exceeded its jurisdiction or abused its discretion, 

based on the evidence in the record.”34 The dis-

trict court is therefore powerless to correct errors 

that do not rise to a jurisdictional overreach or 

abuse of discretion.35 

Briefing the appeal before the district court. 
Rule 106(a)(4) briefing deadlines are outlined in 

Table 2. Because some of these briefing deadlines 

turn on the filing of the complaint and answer, 

those deadlines are reproduced as well. 

Appealing to the Colorado Court of Ap-
peals. CRCP 106(a)(4) appeals are also unusual 

in that the district court’s appellate review 

does not bypass the court of appeals.36 Like the 

district court, the court of appeals engages in a 

cabined review and considers only whether the 

governmental body’s decision was an abuse of 

discretion or exceeded its jurisdiction, based on 

the appellate record.37 That said, because the 

court of appeals sits in the same intermediate 

appellate level as the district court, it reviews the 

district court’s decision de novo.38 Thus, litigants 

bringing CRCP 106(a)(4) appeals benefit from 

two intermediate appeals as of right. 

Noteworthy nuances. Three additional 

points are of note for litigants bringing a Rule 

106(a)(4) appeal. First, when a specific statute 

authorizes review of government decisions by 

writ, that review is governed by CRCP 106(a)

(4).39 But if the statute authorizing the writ 

sets forth deadlines for review, that particular 

timing controls, superseding the deadlines in 

Rule 106(a)(4) itself.40 

Second, while the Rule 106(a)(4) briefing 

schedule typically tracks that of the Colorado 

Appellate Rules, the complaint—which functions 

like a notice of appeal—must be filed within 28 

days of the final decision from the lower body.41 

This shortened time to file a notice of appeal has 

sometimes brought untimely ends to potentially 

viable claims.42 Colorado litigants should ensure 

that they are aware of this abbreviated timeline 

when considering appeals under Rule 106(a)(4). 

Finally, Colorado litigants should monitor 

developments and guidance from the Colorado 

Supreme Court, which recently granted certiorari 

to determine “whether . . . C.R.C.P. 6(b)(2) applies 

to C.R.C.P. 106 and thus grants trial courts 

discretion to allow untimely C.R.C.P. 106(a)(4) 

complaints upon a finding of excusable neglect.”43 

Appealing Decisions from the Industrial 
Claim Appeals Office
If a Coloradan is injured while working but is 

denied workers’ compensation benefits, what 

recourse is available?44 Similarly, if a Coloradan is 

unable to find a job but is denied unemployment 

benefits, what is the next step?

Colorado’s ICAO is the unit of Colorado’s 

Department of Labor and Employment (CDLE) 

responsible for reviewing unemployment insur-

ance and workers’ compensation decisions.45 

In the first instance, ICAO hearing officers or 

administrative law judges (ALJs) issue initial 

decisions on unemployment insurance and 

workers’ compensation, respectively.46 

An ICAO Panel of five ALJs is responsible for 

reviewing appeals of those initial decisions.47 At 

least two Panel members consider each appeal 

and issue a final order affirming, correcting, 

reversing, remanding, or setting aside the initial 

decision.48 The Panel’s final order is made on 

the record before it (i.e., without a hearing) and 

is the CDLE’s final action.49

Colorado workers who disagree with the 

Panel’s decision—or, as is sometimes the case, 

the lack of a decision—may appeal directly 

to the Colorado Court of Appeals, which has 

jurisdiction to review final ICAO decisions.50 

These proceedings are meant to be “quick 

and efficient,”51 and are therefore governed by 

expedited deadlines, streamlined procedures, 

and specific remedies that are “materially 

different” from those in judicial proceedings.52 

Initiating the action and certifying the 
record. There are two avenues for appealing 

an ICAO final order. Their applicability turns on 

whether the Panel has issued a written decision.

PROCEDURE 
TYPE

GUIDANCE RULE(S)

Complaint To initiate an action, the plaintiff must file a 
complaint in the district court no later than 28 
days after the contested government decision.

CRCP 106(b)

Answer The defendant must file an answer within 21 
days of the complaint’s service.

CRCP 106(a)
(4)(II); CRCP 12

Opening 
Brief

The plaintiff must file, and serve on all parties, 
an opening brief within 42 days after the record 
is filed. 

If no record is requested, the plaintiff must 
file an opening brief within 42 days after the 
defendant serves its answer.

CRCP 106(a)
(4)(VII)

Answer Brief The defendant may file and serve an answer 
brief within 35 days after service of the opening 
brief.

CRCP 106(a)
(4)(VII)

Reply Brief The plaintiff may file and serve a reply brief 
within 14 days after service of the answer brief.

CRCP 106(a)
(4)(VII)

TABLE 2. APPEALS OF LOWER GOVERNMENTAL 
BODY DECISIONS—RULE 106(a)(4) APPEALS
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If the Panel has issued a written decision, 

either party may file a notice of appeal from the 

ICAO directly to the court of appeals within 21 

days of the Panel’s final order.53 If the Panel has 

not issued a decision within 60 days of receiving 

the case file, an appeal is still available, but 

the deadline changes.54 In that circumstance, 

the appellant has 35 days after the end of the 

60-day period, or an additional 14 days, to 

commence judicial review in the Colorado 

Court of Appeals.55 

The notice of appeal in ICAO proceedings is 

slightly different from the standard civil notice 

of appeal. It must contain the following:56

 ■ a complaint caption

 ■ a case title

 ■ the names of the party or parties initiating 

the appeal

 ■ the names of all others who have appeared 

as parties to the agency action

 ■ the agency case number

 ■ a brief description of the nature of the 

case, including one page on the nature 

of the controversy

 ■ the order being appealed

 ■ a statement indicating the basis for the 

appellate court’s jurisdiction and whether 

the order is final for purposes of appeal

 ■ the date of the certificate of mailing of 

the final order

 ■ an advisory listing of the appellate issues

 ■ the names, contact information, and reg-

istration numbers of the parties’ counsel

 ■ an appendix containing agency findings, 

if any, and a copy of the order being 

appealed

 ■ a C.A.R. 25 certificate of service showing 

service of the notice on all who appeared 

as parties before the agency and ser-

vice on either the ICAO (for workers’ 

compensation cases) or the Division of 

Employment and Training (in unemploy-

ment insurance cases). 

Record certification is subject to two different 

deadlines, depending on the subject matter of 

the appeal. In unemployment insurance cases, 

the ICAO must submit the record within 21 

days. In workers’ compensation claims, the 

agency has more time and must submit the 

record within 91 days.57 Regardless of the type 

of case, the ICAO must arrange the record in 

chronological order, with all duplicates omitted, 

and must paginate, index, and bind the record.58 

Scope of the court of appeals’ review. The 

court of appeals applies the same standard of 

review as the ICAO Panel.59 Therefore, when 

the ALJ’s factual findings are supported by 

“substantial evidence,” the court is bound 

by them, regardless of whether evidence is 

conflicting or could support a contrary result.60 

Relatedly, by statute, the court may set aside an 

ALJ’s decision only if (1) the ALJ’s factual findings 

are insufficient, unsupported, or fail to support 

the order; (2) the record contains unresolved 

evidentiary conflicts; or (3) the award or denial 

of benefits is legally unsupported.61

Accordingly, though the court of appeals 

is constrained in its evaluation of the ALJ’s 

factual findings, it is free to revisit the ALJ’s 

construction or application of law.62

Briefing the appeal before the court of 
appeals. Appeals of ICAO orders are subject 

to the expedited briefing deadlines shown in 

Table 3. Other deadlines, such as the deadline 

for requesting oral argument, petitioning for 

rehearing, and entering the mandate are the 

same as in “typical” civil appeals. 

Proceedings in the Colorado Supreme 
Court. After decision, if no petition for rehearing 

is filed with the court of appeals, dissatisfied 

parties may file a petition for writ of certiorari 

in the Colorado Supreme Court within 28 days 

of the court of appeals’ opinion.63 If a petition 

for rehearing is filed, the dissatisfied party may 

file for certiorari review within 14 days after 

the petition’s denial.64 This shortens the usual 

timelines, which are set forth in the table.65 The 

Colorado Supreme Court will engage only in 

a “summary review of questions of law” and 

must issue a decision within 60 days of granting 

certiorari.66

Noteworthy nuances. Two points should 

be emphasized for litigants appealing ICAO 

decisions. First, as explained above, ICAO 

appeals are subject to abbreviated deadlines. 

These deadlines should be taken seriously: 

The Colorado Supreme Court has declined to 

review appeals of ICAO decisions filed even one 

day after the 21-day deadline to file a notice of 

appeal under CRS § 8-43-301(10).67 Colorado 

litigants should monitor these deadlines and 

any statutory changes to preserve appellate 

challenges.

Second, and relatedly, the court of appeals 

will prioritize ICAO appeals over all other civil 

appeals.68 Colorado litigants should expect to 

litigate ICAO appeals on a more abbreviated 

timeline than might otherwise be expected. 

Appealing Decisions from the Public 
Utilities Commission 
The Colorado PUC is the unit of the Department 

of Regulatory Agencies responsible for ensuring 

that Coloradans receive safe, reliable, and rea-

sonably priced services.69 While many appeals 

from state agencies go directly to the court of 

PROCEDURE 
TYPE

GUIDANCE RULE(S)

Opening 
Brief

The appellant must file and serve an opening 
brief within 14 days after the record is filed.

C.A.R. 3.1(b); 
C.A.R. 28

Answer Brief The appellee must file and serve an answer 
brief within 14 days after the opening brief is 
served.

C.A.R. 3.1(b); 
C.A.R. 28

Reply Brief The appellant may file and serve a reply brief 
within 7 days after the answer brief is served.

C.A.R. 3.1(b); 
C.A.R. 28

TABLE 3. APPEALS OF INDUSTRIAL CLAIM 
APPEALS OFFICE DECISIONS



30     |     C O L OR A D O  L AW Y E R     |     JA N UA RY/ F E B RUA RY  2 0 2 3

FEATURE  |   APPELLATE LAW

appeals, “[c]ases concerned with decisions or 

actions of the public utilities commission” are 

a notable exception.70 Parties dissatisfied with a 

PUC decision must seek intermediate appellate 

review with the district court.71

The PUC derives broad power from the 

Colorado Constitution “to regulate the facili-

ties, service and rates and charges” of public 

utilities in Colorado.72 The General Assembly 

has further granted the PUC authority “to do 

all things . . . necessary or convenient in the 

exercise of [its constitutional] power.”73 In 

fulfilling these constitutional and statutory 

responsibilities, the PUC resolves disputes 

related to the following industries: electric, gas, 

water, telecommunications, transportation, 

steam, railroad, geothermal heating, pipeline 

transport, and gas pipeline safety. In so doing, 

the PUC must balance the interests of both 

consumers and service providers.74

The PUC may delegate its decision-making 

authority to an individual commissioner or 

ALJ.75 Those delegated decisions have the same 

force and effect as decisions made by the entire 

PUC,76 and, like decisions issued by the PUC 

itself, are reviewable by the district court.77 

Initiating the action and certifying the 
record. Parties to the proceeding before the 

PUC may file a “writ of certiorari” with the 

district court within 30 days of the PUC’s final 

decision.78 Unlike petitions for certiorari to the 

Colorado Supreme Court, however, these are 

not discretionary; the district court is required 

to review the case. 

The district court will issue the writ and 

direct the commission to certify its record 

within 30 days of the writ’s issuance. Unless 

the case is required to be continued for good 

cause, the district court will, if it chooses, 

schedule a hearing sometime after the writ 

return deadline.79 

Appeals from PUC decisions are subject to 

special venue provisions. A petitioner appealing 

a PUC decision may choose among the district 

PROCEDURE 
TYPE

GUIDANCE RULE(S)

Writ of 
Certiorari

The petitioner must file a writ of certiorari 
in the district court within 30 days of the 
PUC’s decision. 

CRS § 40-6-115(1)

Record 
Certification

The commission must file the record in a 
timely manner after return of the writ. 

CRS § 40-6-115(1)1 

Opening 
Brief

The petitioner must serve and file the 
opening brief within 42 days after the 
record is filed.

CRS § 40-6-115(4); 
C.A.R. 57; C.A.R. 31

Answer Brief The commission must serve and file the 
answer brief within 35 days after service of 
the opening brief.

CRS § 40-6-115(4); 
C.A.R. 57; C.A.R. 31

Reply Brief The petitioner may serve and file a reply 
brief within 21 days after service of the 
answer brief.

CRS § 40-6-115(4); 
C.A.R. 57; C.A.R. 31

TABLE 4. APPEALS OF PUBLIC UTILITIES 
COMMISSION DECISIONS“

In fulfilling these 
constitutional 
and statutory 
responsibilities, 
the PUC resolves 
disputes related 
to the following 
industries: 
electric, gas, water, 
telecommunications, 
transportation, 
steam, railroad, 
geothermal heating, 
pipeline transport, 
and gas pipeline 
safety. In so doing, 
the PUC must 
balance the interests 
of both consumers 
and service 
providers.

”

NOTE

1. See also Silver Eagle Servs., Inc. v. Pub. Utilities Comm’n of State of Colo., 768 P.2d 208, 212 
(Colo. 1989) (“Pursuant to subsection 40-6-115(1), the PUC’s obligation upon issuance of the writ is 
to certify the record in timely fashion.”).
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NOTES

1. Other atypical appeals—such as interlocutory 
appeals under C.A.R. 4.2, class certification 
appeals under C.A.R. 3.3, appeals from denials 
of petitions for waiver of parental notification 
requirements under C.A.R. 3.2, appeals from 
dependency or neglect proceedings under 
C.A.R. 3.4, and appeals from county courts—are 
not discussed in this article. See generally 
Furman et al., “Revisions to CAR 3.4 Encourage 
Improved Advocacy in Dependency and 
Neglect Appeals,” 45 Colo. Law. 49 (Oct. 2016); 
Masciocchi, “Hurdles to Interlocutory Review 
Under CAR 4.2,” 44 Colo. Law. 107 (July 2015).
2. Judicial review of agency action under the 
Colorado APA is beyond the scope of this 
article, which focuses on appeals of agency 
adjudications rather than judicial review under 
the APA. Under the APA, the court of appeals 
has initial jurisdiction over final decisions 
from a variety of agencies and agency actors, 
including but not limited to the State Personnel 
Board, Examining Board of Plumbers, and 
Commissioner of Insurance. See CRS § 13-4-102.
3. Colo. Const. art. VI, § 9(1).
4. See, e.g., CRCP 411(a); CRCP 519; CRCP 
106(a)(4).
5. See, e.g., CRCP 411(e); C.A.R. 3.1; CRS § 
40-6-115.
6. CRS § 13-4-101; Colorado Judicial Branch 
Annual Statistical Report: Fiscal Year 2022 at 
11, 13 (2022), https://www.courts.state.co.us/
userfiles/file/Administration/Planning_and_
Analysis/Annual_Statistical_Reports/2022/
FY2022%20Annual%20Report.pdf. 
7. See C.A.R. 3.2; C.A.R. 3.3; CRS § 13-4-102; 

Colorado Judicial Branch, Court of Appeals, 
https://www.courts.state.co.us/Courts/
Court_Of_Appeals/Index.cfm.
8. Orman v. People ex rel. Cooper, 71 P. 430, 
430 (Colo.App. 1903). See also People v. 
K.W.S., 192 P.3d 579, 580–81 (Colo.App. 2008) 
(explaining that the court of appeals has 
“no jurisdiction to . . . issue original writs”) 
(quotation omitted); People v. Richmond, 26 P. 
929, 931 (Colo. 1891) (“The court of appeals is 
given no original jurisdiction whatever[.]”).
9. See Colo. Const. art. VI, § 2(1); Colorado 
Judicial Branch, Colorado’s State Court System, 
https://www.courts.state.co.us/Courts/Index.
cfm.
10. See Colo. Const. art. VI, § 2(2) (“Appellate 
review by the supreme court of every final 
judgment . . . shall be allowed, and the supreme 
court shall have such other appellate review as 
may be provided by law.”).
11. C.A.R. 49 (“Review in the supreme court on 
a writ of certiorari as provided in section 13-4-
108, CRS, and section 13-6-310, CRS, is a matter 
of sound judicial discretion and will be granted 
only when there are special and important 
reasons.”).
12. Colorado Judicial Branch Annual Statistical 
Report, supra note 6 at 3.
13. Id. at 2.
14. See, e.g., C.A.R. 4(a)(3) (“The running of the 
time for filing a notice of appeal is terminated 
as to all parties when any party timely files a 
motion in the lower court pursuant to C.R.C.P. 
59[.]”).
15. Id.

courts for (1) the petitioner’s residence, (2) 

the principal place of business of petitioner’s 

corporation or partnership, or (3) the city and 

county of Denver.80 

The scope of the district court’s review. In 

reviewing the PUC’s decision, the district court 

will not consider new evidence.81 The court 

defers to the PUC’s findings and conclusions 

on disputed questions of fact except where 

a federal or state constitutional question is 

implicated.82 In those circumstances, the court 

exercises independent judgment on both the 

law and facts.83 Accordingly, findings or con-

clusions material to the PUC’s determination 

of constitutional questions are neither final 

nor subject to deferential review.84 

Where no constitutional questions are 

implicated, the district court’s review is limited 

to whether the PUC has “regularly pursued 

its authority.”85 The PUC regularly pursues its 

authority when its “findings of fact and con-

clusions were based upon adequate evidence, 

and . . . the commission reached its decision 

by applying the appropriate constitutional and 

legislative standards.”86 In evaluating whether 

the PUC has “regularly pursued” its authority, 

courts view evidence in the light most favorable 

to the PUC’s decision.87

Briefing before the district court. Table 

4 shows the applicable deadlines for briefing 

an appeal of a PUC decision. Review of PUC 

decisions is prioritized over all other civil 

causes, except for election causes, on the district 

court’s docket.88 Those seeking appeal of PUC 

decisions should be prepared to litigate on an 

abbreviated timeline.89

Proceedings in the Colorado Supreme 
Court. Unlike typical appeals in administrative 

cases, the Colorado Supreme Court is required 

to review a district court’s final decision dis-

posing of an appeal from a PUC decision.90 

Parties therefore file a notice of appeal with 

the Colorado Supreme Court rather than a 

petition for writ of certiorari. 

Because the PUC “is an administrative 

agency with considerable expertise in the area 

of utility regulation,” the Colorado Supreme 

Court applies a deferential standard of review.91 

Like the district court, the Court’s review is 

generally limited to determining whether the 
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PUC has regularly pursued its authority, issued 

a just and reasonable decision, and reached 

conclusions supported by the evidence.92 But 

while the Court affords “deference to PUC 

interpretations of applicable statutes and 

regulations,” it reviews PUC’s interpretations 

of law de novo.93 

Conclusion
Colorado litigants may sometimes face an 

appeal governed by special rules. In these 

circumstances, the timeline for filing a notice 

of appeal (or its equivalent) and subsequent 

briefing is often abbreviated. Other atypical 

procedures and requirements may also apply.

Practitioners should familiarize themselves 

with the applicable procedures, requirements, 

and deadlines that govern these atypical civil 

appeals in developing an informed litigation 

strategy. In most instances, practitioners will 

benefit from consulting applicable provisions of 

the Colorado Rules of Civil Procedure, Colorado 

Appellate Rules, and Colorado Revised Statutes 

at the outset of an atypical Colorado appeal. 
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16. Id. See also CRCP 59; CRCP 60.
17. See Langer v. Bd. of Comm’rs of Larimer 
Cnty., 462 P.3d 59, 65 (Colo. 2020) (ruling 
that the board of commissioners acted within 
its discretion in classifying a gravity-driven 
rollercoaster as a “Park and Recreation 
Facility” rather than an “Outdoor Commercial 
Recreation or Entertainment Establishment” 
and approving its development).
18. Owens v. Carlson, 511 P.3d 637, 642 (Colo. 
2022) (“Mandamus is an extraordinary 
remedy that requires public officials to 
perform plain legal duties they owe by virtue 
of their offices.”). See also id. (explaining 
that mandamus is available to compel the 
performance of ministerial duties “involving no 
discretionary right,” but not “discretionary” or 
judgment-based tasks).
19. See, e.g., CRCP 106(a)(4)(II). See also In re 
People ex rel. B.C., 981 P.2d 145, 148–49 (Colo. 
1999) (noting that Rule 106 abolished “the 
technical pleading requirements of the writs 
that existed before the rule” while retaining the 
substance of those remedies).
20. CRCP 106(a)(4).
21. Id.
22. See Baldauf v. Roberts, 37 P.3d 483, 484 
(Colo.App. 2001).
23. Verrier v. Colo. Dep’t of Corrs., 77 P.3d 875, 
879–80 (Colo.App. 2003) (affirming dismissal 
of CRCP 106(a)(4) claim challenging the 
constitutionality of a legislative act for lack of 
jurisdiction). See Stuart v. Bd. of Cnty. Comm’rs, 
699 P.2d 978, 980 (Colo.App. 1985) (explaining 
that the trial court had no jurisdiction under 
CRCP 106(a)(4) to review decision that was 
neither judicial nor quasi-judicial).
24. CRCP 106(a)(4)(II).
25. CRCP 106(b).
26. See, e.g., Danielson v. Zoning Bd. of 
Adjustment, 807 P.2d 541, 543 (Colo. 1990) 
(observing that “a single complaint can 
combine claims for judicial review under 
C.R.C.P. 106(a)(4) and declaratory judgment 
claims under C.R.C.P. 57” challenging the 
constitutionality of a statute or ordinance). See 
also CRCP 106(a)(4)(VI).
27. Id.
28. CRCP 106(a)(4)(III).
29. CRCP 106(a)(4)(IV).
30. CRCP 106(a)(4)(VII).
31. CRCP 106(a)(4)(IV).
32. CRCP 106(a)(4)(IX).
33. CRCP 106(a)(4)(V).
34. CRCP 106(a)(4)(I).
35. Id.
36. See, e.g., No Laporte Gravel Corp. v. Bd. 
of Cnty. Comm’rs of Larimer Cnty., 507 P.3d 
1053, 1060 (Colo.App. 2022) (reviewing a 
governmental body decision despite the district 
court’s intermediate appellate review).
37. Whitelaw v. Denver City Council, 405 P.3d 
433, 437 (Colo.App. 2017).
38. Id. at ¶ 8.
39. CRCP 106(b). See also In re People ex 
rel. B.C., 981 P.2d at 149 (finding that district 

courts are permitted to issue writs of ne exeat 
because Rule 106 abolished the technical 
pleading requirements for such writs, but not 
the associated relief); CRS § 13-1-115 (“The 
district courts have authority in ne exeat 
proceedings according to the usual practice in 
such cases in courts of chancery.”).
40. CRCP 106(b).
41. Id.
42. See, e.g., Auxier v. McDonald, 363 P.3d 747, 
753 (Colo.App. 2015).
43. Brown v. Walker Com., Inc., No. 21SC390, 
2022 WL 288074, at *1 (Colo. Jan. 24, 2022).
44. E.g., SkyWest Airlines, Inc. v. ICAO, 487 P.3d 
1267, 1269 (Colo.App. 2020), cert. denied, No. 
20SC783, 2021 WL 965038 (Colo. Mar. 8, 2021) 
(affirming award of workers’ compensation 
benefits after determining that employee, 
despite being intoxicated, had returned to 
employment-related conduct immediately 
before the accident).
45. Colo. Dep’t Lab. & Emp., Industrial Claim 
Appeals Office, https://cdle.colorado.gov/
icaowc.
46. Id.
47. Id.
48. Id.
49. Id.
50. C.A.R. 3.1; CRS § 8-43-307.
51. Sunny Acres Villa, Inc. v. Cooper, 25 P.3d 44, 
48 (Colo. 2001).
52. Md. Cas. Co. v. Messina, 874 P.2d 1058, 1066 
(Colo. 1994).
53. CRS § 8-43-301(10); C.A.R. 3.1.
54. CRS § 8-43-301(11).
55. Id. 
56. C.A.R. 3.1(d). 
57. Colorado Court of Appeals, “Appellate 
Checklist for Parties: Appeals from the 
Industrial Claim Appeals Office” at 2,  https://
www.courts.state.co.us/userfiles/file/Court_
Probation/Court_Of_Appeals/Appellate%20
Checklist%20for%20parties%20-%20ICAO%20
01.pdf.
58. C.A.R. 3.1(a).
59. Compare CRS § 8-43-301(8), with CRS § 
8-43-308. See also Miller v. ICAO, 49 P.3d 334, 
337 (Colo.App. 2001) (“The Panel and reviewing 
courts are bound to apply the substantial 
evidence test in determining whether the 
evidence supports the ALJ’s findings of 
fact.”); Metro Moving & Storage Co. v. Gussert, 
914 P.2d 411, 414 (Colo.App. 1995) (“[T]he 
evidentiary standard of proof applied by 
the ALJ is not the same as the standard of 
review applied by the Panel and reviewing 
courts in determining the correctness of the 
ALJ’s order. By statute, both the Panel and 
reviewing courts must apply the substantial 
evidence test in determining whether the 
evidence supports the ALJ’s findings of fact.”).
60. SkyWest, 487 P.3d at 1272.
61. CRS § 8-43-308.
62. SkyWest, 487 P.3d at 1272.
63. C.A.R. 52(b)(2).
64. Id.

65. C.A.R. 52(b)(1).
66. CRS § 8-43-313.
67. ICAO v. Zarlingo, 57 P.3d 736, 738 (Colo. 
2002).
68. See C.A.R. 3.1(c) (“All appeals from the 
Industrial Claim Appeals Office shall have 
precedence over any civil cause of a different 
nature pending[.]”).
69. Colo. Dep’t Regul. Agencies, Mission, 
https://puc.colorado.gov/pucmission. 
70. CRS § 13-4-102(1)(c).
71. Compare C.A.R. 3 with CRS § 40-6-115(1).
72. Colo. Const. art. XXV.
73. CRS § 40-3-102.
74. CRS § 40-6-109.5; Colo. Dep’t Regul. 
Agencies, Oversight, https://puc.colorado.gov/
pucoversight; Colo. Dep’t Regul. Agencies, 
Organization,  https://puc.colorado.gov/
pucorganization.
75. CRS § 40-6-101(2)(a).
76. CRS § 40-6-101(3).
77. CRS § 40-6-115(1).
78. Id.
79. Id.
80. CRS § 40-6-115(5).
81. CRS § 40-6-115(1).
82. CRS § 40-6-115(2).
83. Id.
84. Id.
85. CRS § 40-6-115(3).
86. Durango Transp., Inc. v. Colo. Pub. Utils. 
Comm’n, 122 P.3d 244, 248–49 (Colo. 2005) 
(quoting Atchison, Topeka & Santa Fe Ry. Co. v. 
Pub. Utils. Comm’n, 572 P.2d 138, 141 (1977)).
87. Trans Shuttle, Inc. v. Pub. Utils. Comm’n, 89 
P.3d 398, 403 (Colo. 2004).
88. CRS § 40-6-117.
89. Id.
90. CRS § 40-6-115(5).
91. Integrated Network Servs., Inc. v. Pub. Utils. 
Comm’n, 875 P.2d 1373, 1377 (Colo. 1994).
92. Pub. Serv. Co. v. Trigen-Nations Energy Co., 
982 P.2d 316, 322 (Colo. 1999). See also CRS § 
40-6-115(2)–(3).
93. Trigen-Nations Energy Co., 982 P.2d at 326; 
CRS § 40-6-115(2)–(3).



JA N UA RY/ F E B RUA RY  2 0 2 3     |     C O L OR A D O  L AW Y E R      |      33

Collaborate 
Strike up conversations with members, share best practices, and upload documents and links.

Learn 
Find out about upcoming CBA and CLE events. 

Network 
Request and make referrals, get insight from colleagues about legal issues, 

and expand your professional network. 

Log on and explore community.cobar.org.

Continue Exploring Community CBA!



FEATURE  |  FAMILY LAW

What’s 
Your 
Plan?
Examining Mental Health 

Experts in Family Law

BY  JOH N  A .  Z E RVOP OU L O S  A N D  RYA N  K A L A M AYA

34     |     C O L OR A D O  L AW Y E R     |     JA N UA RY/ F E B RUA RY  2 0 2 3



JA N UA RY/ F E B RUA RY  2 0 2 3     |     C O L OR A D O  L AW Y E R      |      35

H
ow can you hold experts accountable to explain their work clearly and 

satisfy evidentiary requirements for reliable, trustworthy testimony? A 

key caselaw-based question offers a mindset for your approach: How 

do you know what you say you know? Although the question seems 

straightforward, lawyers struggle to apply it when examining the admissibility or 

quality of mental health expert testimony. This article addresses this key question by 

first showing how the Shreck line of cases, which flesh out CRE 702, provides the legal 

basis for critiquing mental health testimony. It then discusses the PLAN Model1—a 

four-step, caselaw-based framework to critique experts’ work and testimony—and 

includes sample lines of questions illustrating how to apply the model to probe and 

develop compelling legal arguments related to experts’ work and testimony. 

The Problem
Critiquing the work and testimony of mental health experts who have conducted 

parental responsibility evaluations (PREs) presents significant challenges for family 

law attorneys. An expert’s report and testimony, often jargon-laden, may seem to 

explain much about the litigant yet convey little meaning. The methodology, including 

psychological testing, may fail to address the court’s concerns. The reasoning, sometimes 

bias-infused, may not fit the evaluation data and case facts. And the recommendations, 

ostensibly supported by these shortcomings, are asserted confidently. Further, because 

child and family investigators (CFIs) and PRE evaluators are court-appointed, some 

judges view these experts as neutral investigative arms of the court and may too readily 

dismiss challenges to the reliability of their testimony. 

CRE 702 and Shreck Principles: More Than Admissibility
For many Colorado lawyers, applying People v. Shreck’s CRE 702 principles to test the 

reliability of mental health testimony further confuses the problem. Totality of the 

circumstances? General acceptance? Peer review? Error rates? Lawyers and courts 

often find these factors difficult to understand and apply.2 But merely understanding 

reliability factors and principles doesn’t provide tools to effectively challenge or support 

mental health testimony. Colorado’s CRE 702 caselaw emphasizes that the reliability 

of expert testimony is to be judged by the totality of the circumstances—a wide range 

of factors—of each specific case.3 

Admissible expert testimony must be grounded in “the methods and procedures 

of science rather than subjective belief or unsupported speculation.”4 And a court may 

reject expert testimony that is connected to existing data only by the expert’s bare 

assertion5—the reliability of an expert’s methods and reasoning does not rest on an 

expert’s degrees or reputation. Critiquing mental health testimony in Colorado courts 

requires more than mechanically applying legal principles. The flexibility and breadth 

of a Shreck CRE 702 analysis to challenge mental health testimony requires a plan. 

To determine the admissibility of expert evidence in Colorado courts, the trial judge 

must gauge the scientific principles’ reliability, the expert’s qualifications to opine on the 

This article discusses the challenges associated with examining 
mental health experts in Colorado family law cases and provides 

practical tips for evaluating their credentials and testimony.
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testimony’s subject matter, and the testimony’s 

usefulness to the fact finder.6 Some lawyers view 

these requisites only as a test for the admissibility 

of scientific expert evidence. However, litigators 

should anticipate that because this scheme sharp-

ly tilts toward admitting evidence, courtroom 

arguments over the testimony will likely shift 

from admissibility challenges to disputes over 

the testimony’s meaning and weight,7 particularly 

when the admitted testimony is less than sterling. 

Three points discussed below show why.

Liberal Admissibility Standards
Colorado courts will likely allow psychological 

testimony much leeway when considering 

its admissibility. Masters v. People, a case in-

volving a psychologist’s testimony, states that 

“because social science attempts to highlight 

complex behavior patterns, it is necessarily inex-

act”8—implying a not too rigorous admissibility 

standard. Also, Masters notes that “syndrome 

and framework evidence” brings social science 

insight to trials if that evidence is “reasonably 

reliable” and helpful to the jury,9 even though 

psychology’s literature points to unreliability 

of some syndrome-based testimony. Finally, 

because court-appointed PRE evaluators will 

have met the threshold qualifications listed in 

CRS § 14-10-127(4), an admissibility challenge 

on qualifications grounds will likely fail.

Wide Range of Factors Considered
The trial court in a Shreck admissibility hearing 

should consider the totality of the circumstanc-

es—a broad inquiry that accounts for a wide 

range of factors.10 Shreck details several factors, 

including those from Daubert v. Merrell Dow 

Pharmaceuticals, Inc., that judges may use to 

inform their decisions about the quality of the 

testimony. Not all factors always apply, and judges 

may consider others besides those listed.11 The 

Shreck factors include:12

 ■ whether the technique can and has been 

tested

 ■ whether the theory or technique has been 

peer reviewed and published

 ■ the scientific technique’s known or po-

tential rate of error

 ■ whether the technique has been generally 

accepted

 ■ the relationship of the proffered technique 

to more established modes of scientific 

analysis

 ■ the existence of specialized literature 

discussing the technique

 ■ the nonjudicial uses of the technique

 ■ the frequency and type of error generated 

by the technique

 ■ whether such evidence has been offered 

in previous cases to support or dispute the 

merits of a particular scientific procedure.

These factors are not defined legal principles. 

Rather, researchers in academia use most of the 

factors when they critique the quality of each 

other’s writings, methodology, and reasoning. 

Courts expect expert testimony to reflect “the 

same level of intellectual rigor that characterizes 

the practice of an expert in the relevant field.”13 

As a result, besides admissibility considerations 

for the trial judge, the Shreck factors can also be 

viewed as practical, science- and logic-based 

tools to test the quality of admitted mental health 

expert testimony and sharpen legal arguments 

regarding the quality of that testimony. Shreck’s 

factors can be viewed much like Daubert’s, 

which “provide a rich framework by which 

expert evidence can be judged.”14

Reasonably Reliable Standard
The quality and admissibility of expert testimony 

is held to a “reasonably reliable” standard under 

the flexible, liberal CRE 702 framework.15 And the 

standard of review regarding the admissibility 

of expert testimony is “highly deferential.”16 

As a result, trial courts will likely admit most 

challenged expert testimony. Further, the court 

has discretion whether to conduct a Shreck 

admissibility hearing.17 To the criticism that 

the “reasonably reliable” admissibility test 

is too liberal, CRE 702 caselaw stresses that 

such concerns are mitigated by traditional trial 

means, such as “[v]igorous cross-examination, 

presentation of contrary evidence, and careful 

instruction on the burden of proof.”18 Thus, 

lawyers should prepare for vigorous challenges 

to the quality of expert testimony, even after 

the testimony is admitted—using a focused 

approach driven by our primary question of 

experts: How do you know what you say you 

know?

“
Some lawyers view 

these requisites 
only as a test for 
the admissibility 

of scientific expert 
evidence. However, 

litigators should 
anticipate that 

because this scheme 
sharply tilts toward 
admitting evidence, 

courtroom arguments 
over the testimony 

will likely shift 
from admissibility 

challenges to disputes 
over the testimony’s 
meaning and weight, 
particularly when the 
admitted testimony is 

less than sterling.
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The PLAN Model to Organize and 
Critique Mental Health Testimony
The PLAN Model is a practical, caselaw-based 

framework to critique and examine mental health 

expert testimony, whether for admissibility or 

for assessing the quality of already admitted 

expert work and testimony.

The PLAN Model and Shreck
The PLAN Model highlights two features of 

Colorado and federal caselaw in expert witness 

testimony: that the court should judge an expert’s 

qualifications separately from the quality of 

the expert’s methods and reasoning, and that 

the expert’s testimony should have a reliable, 

trustworthy basis in the knowledge and expe-

rience of professional psychology. Practically, 

the PLAN Model helps lawyers organize and 

critique mental health work and testimony, 

marshal or defend admissibility challenges, 

focus direct- and cross-examinations of experts, 

and sharpen written and oral legal arguments.19 

The PLAN Model corresponds to Shreck’s 

requirements for the admissibility of expert 

testimony and to Colorado statutes that detail 

prohibited activities for mental health pro-

fessionals20 and that outline requirements for 

conducting PREs.21 Recall Shreck’s holding 

that a CRE 702 admissibility hearing requires 

the trial judge to address three elements: (1) 

the reliability of the scientific principles, (2) 

the qualifications of the witness, and (3) the 

usefulness of the testimony to the fact finder.22 

When determining the reliability of scientific 

evidence, the court’s inquiry should consider the 

totality of the circumstances, weighing a wide 

range of factors.23 Then the court should apply its 

discretionary authority under CRE 403 to ensure 

that the probative value of the evidence is not 

substantially outweighed by unfair prejudice.24

The four steps of the PLAN Model are:

1. Determine the expert’s qualifications to 

testify.25

2. Determine whether the expert’s methods 

conform to relevant professional standards.26

3. Evaluate the empirical and logical connec-

tions between the data from the expert’s methods 

and the expert’s social science conclusions.27 

4. Gauge the connection between the expert’s 

conclusions and opinions.28

Using the PLAN Model 
The best way to use the PLAN Model is to 

consider each step sequentially. Problems at 

any step of the model allow you to focus your 

critiques and direct- or cross-examinations 

of experts on specific legal and professional 

psychology issues associated with that respective 

step. Pointing to problems at any step also allows 

you to target legal arguments that reflect the 

testimony’s strengths and weaknesses. 

Step 1: Determine the Expert’s 
Qualifications to Testify
Step 1 focuses on whether the expert has the 

expertise to testify on the topics about which 

they are offering opinions—an evidentiary 

matter that goes beyond meeting statutory 

qualifications to conduct a PRE. An expert 

must be qualified “by knowledge, skill, expe-

rience, training, or education.”29 This demand 

raises two concerns: How strictly should these 

elements apply to admissibility of the testi-

mony? How qualified is qualified?30 Exploring 

these questions during direct examination 

can demonstrate the expert’s credibility; on 

cross, the questions may sharply critique the 

testimony.

But lawyers often slide by experts’ qualifica-

tions, assuming that an expert must be qualified 

if the expert has a Ph.D., has a good reputation, 

or is court-appointed. Caselaw highlights the 

problem. The US Supreme Court in Kumho Tire 

Co. v. Carmichael notes that “there are many 

different kinds of experts, and many different 

kinds of expertise.”31 A Texas Supreme Court 

case more sharply defines the principle: Trial 

courts must “ensur[e] that those who purport to 

be experts truly have expertise “concerning the 

actual subject about which they are offering an 

opinion.”32 Shreck, echoing this demand, asserts 

that when determining whether evidence is 

reliable, the court should consider whether the 

witness is qualified to opine on such matters.33 

Finally, a Colorado mental health professional is 

prohibited from providing services outside their 

area of training, experience, or competence.34 

Step 2: Determine Whether the Expert’s 
Methods Conform to Relevant Professional 
Standards

“
The PLAN Model highlights two features 
of Colorado and federal caselaw in expert 
witness testimony: that the court should judge 
an expert’s qualifications separately from the 
quality of the expert’s methods and reasoning, 
and that the expert’s testimony should have a 
reliable, trustworthy basis in the knowledge 
and experience of professional psychology. 
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Examining the methods upon which experts 

base their conclusions and opinions is critical. 

Inadequate methods produce faulty data. Such 

data cannot support reliable expert conclusions, 

opinions, and recommendations.

How should courts determine the reliability 

of methods experts use to produce the data 

that support their conclusions and opinions? 

As referenced earlier, experts’ testimony must 

employ “the same level of intellectual rigor 

that characterizes the practice of an expert 

in the relevant field.”35 In People v. Ramirez, 

the Colorado Supreme Court noted that ad-

missible expert testimony must be grounded 

in “the methods and procedures of science 

rather than subjective belief or unsupported 

speculation.”36 Further, federal caselaw directs 

courts to “ensure that the opinion comports 

with applicable professional standards outside 

the courtroom . . . .”37 

For PRE evaluators, applicable professional 

standards may be identified from three sources: 

(1) evaluators’ ethics and licensing codes, (2) 

protocols or generally accepted procedures in 

the professional literature, and (3) professional 

practice guidelines of relevant mental health 

organizations. Examples of the professional 

standards found in each source are discussed 

below.

Evaluators’ ethics and licensing codes. 
A key Colorado statute prohibits Colorado 

mental health professionals from acting “in 

a manner that does not meet the generally 

accepted standards of the professional discipline 

under which the person practices.”38 Generally 

accepted standards may include standards of 

practice recognized by national organizations 

of practitioners in the evaluator’s professional 

discipline.39 For psychologists, these standards 

include the APA’s Ethical Principles of Psycholo-

gists and Code of Conduct (APA Ethics Code).40 

The APA Ethics Code, the most comprehensive 

and detailed of the mental health disciplines, 

offers key demands of psychologists with which 

lawyers should be familiar when they critique 

experts’ methods.

For example, APA Ethics Code standard 

2.04 states that “[p]sychologists’ work is based 

upon established scientific and professional 

knowledge of the discipline,” and standard 

9.01(a) provides that “[p]sychologists base the 

opinions contained in their recommendations, 

reports, and diagnostic or evaluative statements, 

including forensic testimony, on information 

and techniques sufficient to substantiate their 

findings.”

Protocols or generally accepted methods 
in the professional literature. For example, 

empirically based protocols have been devel-

oped for questioning young children in sexual 

abuse evaluations.41 Strictly following these 

protocols is essential to minimize the effects 

of suggestibility and leading questions during 

the interview with the child.

In addition, competent PRE evaluators 

should follow generally accepted methods.42 

These methods can be organized into three 

categories: (1) interviews of the parents and 

children, (2) psychological testing (when the 

evaluator is a psychologist) and completion of 

questionnaires, and (3) collateral source infor-

mation—interviews with persons with relevant 

information about the case and reviews of 

relevant records.43 Think of these three categories 

as three legs of a footstool—a good metaphor for 

your PRE methods arguments. If one of these 

methods categories falls short—inadequate 

interviews, poor test choices or interpretations, 

or insufficient information from collateral 

sources—the footstool will become unstable, 

if not unusable. As noted below, the PRE billing 

statement or invoice provides clues about the 

methods and the data used in the evaluation. 

Professional practice guidelines of the 
major mental health organizations. Recall 

that Colorado statutes for mental health pro-

fessionals define generally accepted standards 

as including “standards of the professional 

discipline under which the person practices.”44 

The primary PRE-related practice guidelines 

include publications for conducting child 

custody and forensic evaluations from the 

APA45 and the AFCC,46 a well-regarded mul-

tidisciplinary organization of mental health 

and legal professionals. Colorado has an active 

state AFCC chapter. 

Lawyers should understand how each source 

applies to an expert’s testimony—a consulting 

expert can help with this task. Of course, merely 

following professional standards does not ensure 

“
A key Colorado 
statute prohibits 
Colorado mental 
health professionals 
from acting ‘in a 
manner that does not 
meet the generally 
accepted standards 
of the professional 
discipline under 
which the person 
practices.’ Generally 
accepted standards 
may include standards 
of practice recognized 
by national 
organizations of 
practitioners in 
the evaluator’s 
professional 
discipline.
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the reliability or trustworthiness of the resulting 

opinions. But not following these standards is 

“powerful evidence that the opinion’s reasoning 

and supporting methodology may be invalid.”47

Step 3: Evaluate the Empirical and 
Logical Connections Between Data 
and Conclusions
Conclusions differ from opinions. Conclusions 

are social science-based inferences (evidence 

plus reasoning) that experts choose to explain 

their evaluation data and case facts; opinions 

apply those conclusions to legal standards 

addressed in the case.48 For example, a father 

is depressed (conclusion), based on social 

science-based inferences informed by psy-

chological testing, interviews with father and 

other relevant sources, and review of father’s 

counseling records. The seriousness of father’s 

depression may affect the expert’s opinion about 

what parental responsibility arrangements 

serve the child’s best interest (legal standard).

The strength of an expert’s inferences deter-

mines how much the conclusions can be trusted. 

Nassim Taleb’s assertion that “science lies in 

the rigor of the inference” captures the idea.49 

General Electric Co. v. Joiner, the second case 

in the US Supreme Court’s Daubert “trilogy,” 

reflects Taleb’s assertion that there is simply too 

great an analytical gap between the data (e.g., 

interpretations of a child’s drawings) and the 

expert’s conclusion or opinion (e.g., the opinion 

that the child has been abused).50 The greater 

the gap, the weaker or less rigorous the infer-

ences and the more likely the expert is offering 

unsupported, speculative opinions. People 

v. Ramirez notes that unreliable speculative 

testimony under CRE 702 is opinion testimony 

that has no analytically sound basis.51 And 

the Colorado statute outlining PRE methods 

notes that a conclusion in a PRE report should 

explain how the resulting recommendations 

were reached from the data collected.52

Another important step 3 task is to determine 

whether experts are hiding—purposely or 

unwittingly—wide gaps in the inferences or 

reasoning with which they connect their data 

to their conclusions, making their testimony 

appear stronger than it is. Mental health experts 

hide reasoning deficiencies in several ways. For 

example, they may misapply or misrepresent 

research to support poorly based conclusions. 

Or they may rely on overly abstract but com-

monly accepted psychology-related terms (e.g., 

self-esteem or emotional trauma) to gild their 

conclusions. 

In addition, evaluators may allow judgment 

biases to slant their conclusions, including:

 ■ Confirmatory bias—seeking or interpret-

ing evidence consistent with one’s views. 

For example, an evaluator, believing that 

equal parenting time is always the best 

arrangement for children, dismisses 

evidence that would better fit a different 

parenting plan.

 ■ Hindsight bias—believing that the litigant 

should have predicted a past event’s out-

come even though the evaluator does not 

account for all the variables—the “mess-

iness of life”—with which the litigant had 

to deal. For example, a mother, accused 

of leaving her toddler unsupervised when 

he burned his hand on the kitchen stove, 

had left her toddler quickly because she 

heard her infant child’s shriek in the 

bedroom down the hall.

 ■ Halo effect—favoring positive first or 

limited impressions, good or bad, of one 

or more family members based on limited 

interviews or information.

 ■ Overconfidence bias—“I’m certain I’m 

right no matter what the evidence shows.”

The best indicator that a PRE evaluator 

sought to manage biases is whether the 

evaluator considered reasonable alternative 

explanations of the data while collecting the 

data.53 Further, the APA stresses that examining 

issues from all reasonable perspectives and 

seeking information that will differentially test 

plausible rival hypotheses reflects the expert’s 

professional integrity.54

Step 4: Gauge the Connection Between the 
Expert’s Conclusions and the Proffered 
Expert Opinion
Opinions apply social science-based conclu-

sions to the legal standard being addressed 

(e.g., best interest of the child or termination 

of parental rights). For example, if the father’s 

parenting is compromised by his depression 

(conclusion), what living and access arrange-

ments, now and in the future, are in the child’s 

best interests (opinion)? Like conclusions, the 

strength of the opinion is measured by Joiner’s 

analytical gap test—“A court may conclude 

that there is simply too great an analytical 

gap between the data and the [conclusion or] 

opinion proffered.”55

Step 4 addresses two opinion-related con-

cerns. First, is the evaluator coloring the legal 

standard with their beliefs? For example, the best 

interest of the child standard is susceptible to 

beliefs about children, parenting, and families. 

While Colorado statutes enumerate factors that 

the court shall consider, among all relevant 

factors, when determining the best interest 

of the child,56 those factors are freighted with 

psychological, emotion-laden terms that may 

draw on an expert’s personal and professional 

experiences with families. It’s easy to see how 

an expert’s values may mix, even unwittingly, 

with best interest standards, which include the 

wishes of the child, parent-child interactions 

and relationships, and encouraging the sharing 

of love, affection, and contact between the child 

and the other party.57 

 The second opinion-related concern relates 

to an expert’s recommendations. In PRE reports, 

the recommendations, reflecting the evaluator’s 

opinions, should flow from reliable social 

science-based conclusions (step 3) derived from 

data from reliable methodology (step 2) and 

reasoning (step 3). In step 4, consider the two 

following issues related to recommendations.

First, do the recommendations follow from 

the report’s conclusions? Or does a recommen-

dation seem like a conventional cookie-cutter 

suggestion that might appear in any PRE? Too 

often, evaluators’ recommendations don’t 

follow from the narrative and data discussed 

in their reports. To help address this problem, 

the APA suggests a that the PRE should follow 

a three-pronged model, focusing on parenting 

attributes, the child’s psychological needs, and 

the resulting fit.58 The child’s psychological best 

interests recommendations (the resulting fit 

prong) should derive from reliable assessments 

of the parent’s attributes and of the child’s 

psychological and developmental needs. If 

the evaluator doesn’t adequately assess the 
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parent and child prongs or if the information 

from those two prongs doesn’t reasonably 

lead to the “resulting fit,” you may question 

the reliability of the expert’s conclusions and 

recommendations. 

Second, the APA defines what psychologists’ 

opinions and recommendations should entail, 

tying together professional psychology’s de-

mands and the law’s requirements for reliable 

expert testimony. In its guidelines for custody 

evaluations in family law proceedings, the APA 

notes that “psychologists strive to employ a 

systematic approach that is designed to avoid 

biased and inadequately supported decision 

making . . . .”59

The following APA summary for the basis 

of recommendations is the PLAN Model’s 

goal: “Psychologists attempt to convey their 

recommendations in a respectful and logical 

fashion, reflecting articulated assumptions, 

detailed interpretations, and acknowledged 

inferences that are consistent with established 

professional and scientific standards.”60 It reflects 

language from Daubert, Shreck, Ramirez, and 

the APA Ethics Code. Experts’ recommendations 

should adhere to this statement.

Applying the PLAN Model
As noted earlier, Colorado courts will likely admit 

social science testimony, even if the testimony’s 

reliability, though challenged in a Shreck hearing, 

is not deemed sterling. Thus, distinguishing 

good from questionable admitted testimony is 

critical. If the PRE is generally favorable to your 

client, highlight the strengths of the evaluation 

on direct examination. On cross-examination, 

show how one or more legs of a PRE’s three-

legged stool are wobbly or broken.

With CRE 702 and principles from Shreck’s 

line of cases in mind, the PLAN Model helps 

structure depositions, develop chapters for 

direct- and cross-examinations, and sharpen 

legal arguments to the court. The sample lines 

of questions in the appendix, each slotted into 

a PLAN Model step, help organize inquiries of 

experts and develop arguments to present to 

the court. You may also include other lines of 

questions that flesh out the expert’s methods, 

reasoning, and recommendations and address 

important case facts. 
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Conclusion
Use the key caselaw-based question—How do 

you know what you say you know?—to orient 

your critiques of the work and testimony of 

mental health experts and sharpen your legal 

arguments about their testimony. To flesh out 

the question, understand how the Shreck line 

of cases provides legal principles for critiquing 

mental health testimony, even if the court 

admits the testimony. Next, use the PLAN 

Model to critique the work and testimony of 

experts (PRE evaluators, CFIs, or therapists), 

addressing each step—each supported by 

caselaw and professional psychology’s liter-

ature—in sequence. Then, apply the PLAN 

Model by slotting lines of deposition or trial 

exam questions into their corresponding PLAN 

Model step. Finally, organize and sharpen your 

legal arguments, step-by-step. 
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THE PLAN MODEL: SAMPLE QUESTIONS
Step 1: Determine the Expert’s Qualifications to Testify

Sample Questions 

 ▷ Review the expert’s curriculum vitae (CV). Bear in mind that what experts omit from their CVs may be as important as what 

they include.

 ■ What is your educational background? Also, look for training on specific issues. For example, has the expert recently 

attended a domestic violence workshop and, thus, is predisposed to view contentious, though unclear, incidents through 

that lens?

 ■ What are your relevant experiences at each job?

 ■ Have you published any articles or books? If an expert has written on parental relocation and that is an issue in the 

evaluation, highlight it.

 ■ Please list each area you consider an expertise. 

 ■ Please list the basis for each expertise you claim. (Be prepared for experts who exaggerate an expertise they claim.)

 ▷ Establish the referral questions the expert is addressing. These questions are included in the initial PRE appointment order. 

This establishes the evaluation’s purpose and, based on the previous line of questions, the expert’s expertise to address the 

subject matter of the testimony.

 ■ What did the court appoint you to do?

 ■ What questions or issues from the order of appointment directed your evaluation?

 ▷ Determine if the expert belongs to a professional organization. (This inquiry references steps 1 and 2.) Primary 

organizations to which experts who conduct PREs may belong include the American Psychological Association (APA) (if 

the expert is a psychologist) and the Association of Family and Conciliation Courts (AFCC).

 ■ Do you belong to any professional organizations?

 ■ If so, which organizations? Why do you belong to these organizations?

 ■ If not a member, why not?

Step 2: Determine Whether the Expert’s Methods 
Conform to Relevant Professional Standards

Sample Questions 

 ▷ Establish the expert’s mental health discipline (psychology, psychiatry, professional counselor, social work). This brief 

inquiry lays a foundation for tying the expert to ethics codes and practice guidelines specific to a particular mental health 

discipline. Psychology’s ethics codes and practice guidelines are the most developed and comprehensive of the mental 

health disciplines.

 ■ Are you a licensed mental health professional?

 ■ In which mental health discipline(s) are you licensed? 

 ▷ Commit the expert to their discipline’s ethics code and practice guidelines. This inquiry puts experts on the record that 

they are bound to the discipline’s ethics code and practice guidelines.

 ■ Does the discipline in which you are licensed have an ethics code? 

 ■ Are you familiar with that ethics code? 

 ■ Does Colorado’s licensing board have rules of practice for the ethical conduct of your discipline?

 ■ Are you familiar with those rules of practice?
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 ■ Do you conform your mental health practice to your ethics code, applicable professional guidelines, and state 

licensing board rules?

 ▷ Commit the expert to practice guidelines of APA and AFCC relevant for conducting PREs if the expert belongs to these 

organizations.

 ■ Do the organizations to which you belong publish practice guidelines for conducting PREs or child custody 

evaluations?

 ■ Which practice guidelines of these organizations apply to conducting PREs? (Be prepared to point out those 

guidelines if the expert does not name all that apply.) 

 ■ Do you conform your PREs to these practice guidelines?

 ■ Do you agree that conforming PREs to professional practice guidelines offers the best opportunity for reliable 

opinions?

 ■ Why does conforming PREs to professional practice guidelines offer the best opportunity for reliable opinions?

 ■ If you did not conform your PRE to professional practice guidelines, on what basis do you justify your methods and 

reasoning?

 ▷ Address the generally accepted methodology framework—recall the three-legged footstool—for conducting PREs. 

Commit the expert to this framework. Then explore whether the expert adequately addressed each methods category. 

Problems with any of the three methods categories may signal weaknesses with the PRE. Evaluators’ files document 

their methods. For example, notes from interviews and parenting observations and the billing statement are fodder for 

cross-examination.

 ■ In conducting your evaluation, you (1) interviewed the parents, (2) administered psychological tests and asked the 

parents to complete questionnaires, and (3) contacted collateral sources and reviewed records (ask about each 

element as a separate question). Is this your regular procedure for conducting PREs?

 ■ How does each method contribute to a competent evaluation?

 ■ Would you agree that competent PREs reflect competent data gathering in each of the three methods categories?

 ■ According to your billing statement, you did not interview the children’s teachers. Why not?

Step 3: Evaluate the Empirical and Logical 
Connections Between Data and Conclusions

Sample Questions

 ▷ Ask the expert if they considered reasonable alternative explanations of the evaluation data and case facts. 

 ■ Did you consider other reasonable explanations for your data before deciding on your conclusions?

 ■ What other reasonable alternative explanations of your data did you consider?

 ■ At what steps while conducting your PRE did you consider alternative explanations of your data?

 ■ Taking each alternative explanation, why did you reject that explanation to explain your data?

 ■ Why are your conclusions the best explanations of your data?

 ▷ Ask the expert about judgment bias and how judgment bias can affect experts’ conclusions and opinions.

 ■ What are typical biases that may affect PRE evaluators? 

 ■ Ask the expert to define each bias. If the expert can’t name the four discussed earlier in this paper, name the bias 

and ask the expert to discuss its meaning. If the expert won’t discuss the bias’s meaning, suggest the meaning and 

ask the expert if such a bias could affect PRE evaluators. 

APPENDIX
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Step 4: Gauge the Connection Between the Expert’s 
Conclusions and the Proffered Expert Opinion

Sample Questions

 ▷  Ask the expert if their opinions and recommendations conform to Colorado’s best interest of the child factors. Focus on 

questions of factors that include psychological terms or concepts. 

 ■ Are you familiar with Colorado’s best interest of the child factors?

 ■ Which factors did you consider when finalizing your opinions and recommendations in your PRE?

 ■  How does each factor you considered apply to your opinions and recommendations?

The Recognized Leaders in Personal Injury Law

 

 

Contact us at (303) 563 - 5354  for your co-counseling needs zanerhardenlaw.com

$8.4 million verdict against Q3 Contracting - October 2021
Client developed CRPS after suffering a 120v shock
Settled for $10.6 million one month after trial

Won 2 of the top 20 largest verdicts in Colorado — 2017
#6 and #16 across all practice areas

$15.9 million record breaking verdict — October 2018
Largest premises liability verdict in Colorado history for electrocuted client 
with CRPS
Settled for $15.7 million after 3-0 published Court of Appeals victory

Recent Settlements:
$6 million — traumatic brain injury suffered in motorcycle crash
$2.25 million — lumbar discectomy

Recent high-profile co-counseling cases include:
$2.5 million verdict for victim killed by drunk driver and seen on the front 
page of the Denver Post
Confidential Settlement for client trapped in recalled car for days as seen on 
Good Morning America
Representing the victim of former Denver Bronco Justin Bannon’s recent 
shooting
Fracking explosion at oil and gas site

We invite you to reach out for all of your co-counseling needs  in personal injury, 
premises liability, and bad faith cases



JA N UA RY/ F E B RUA RY  2 0 2 3     |     C O L OR A D O  L AW Y E R      |      45

Lost in the Jungle 
of Charitable Options?

We know there is a lot of competition for your charitable contributions—we have a simple 
solution. The Colorado Bar Foundation has helped thousands of Coloradans since 1953. 

Unite your contributions with those of over 1,000 distinguished attorneys that have chosen 
to be Bar Fellows in helping advance justice by delivering legal services to the disadvantaged, 
improving the administration of justice and promoting law-related education.  

The combined force of working together has helped grow an endowment of over $3 million 
and made grants of nearly $2 million to over 50 different worthy causes across Colorado 
possible.  

You can become a Bar Fellow with a minimum pledge of just $250/yr. for 10 years. Contact 
the CBF at coloradobarfoundation.org. Step up, be recognized and be part of the team today!



FEATURE  |  TRUST AND ESTATE LAW

Omitted 
Spouse
Avoiding Questions 
of Intent after Death

BY  J E S S IC A  H .  C AT L I N  A N D  JON AT H A N  L E I N H E A R D T

46     |     C O L OR A D O  L AW Y E R     |     JA N UA RY/ F E B RUA RY  2 0 2 3



JA N UA RY/ F E B RUA RY  2 0 2 3    |     C O L OR A D O  L AW Y E R      |      47

P
remarital estate plans could cause 

unintended consequences for a sur-

viving spouse, particularly in blended 

families. Colorado’s omitted spouse 

statute protects a surviving spouse who has been 

unintentionally left out of a premarital will. It is 

the practitioner’s role to understand the intent 

of both parties to the marriage and to help 

them plan for the disposition of each probate 

and nonprobate asset. This article focuses on 

a testator’s right to dispose of their property 

and discusses when the omitted spouse statute 

may provide for a new spouse even when the 

decedent did not.

Purpose of CRS § 15-11-301
In the seminal case of In re Estate of King, the 

Colorado Court of Appeals stated: “The omitted 

spouse statute—section 15-11-301—of the 

Colorado Probate Code is designed to protect the 

testator’s surviving spouse against unintentional 

disinheritance resulting from a premarital will.”1 

The statute only protects a surviving spouse 

against an unintentional disinheritance, while 

also balancing a decedent’s professed intent to 

protect premarital children. CRS § 15-11-301 

is identical to the corresponding section of the 

Uniform Probate Code § 2-301.2

The definition of an “intestate share” in 

the omitted spouse statute is wholly different 

than the “share of spouse” definition in CRS § 

15-11-102 (the intestate succession statute), 

which applies when a decedent dies without 

a will.3 Under CRS § 15-11-301, a surviving 

spouse omitted from a will is entitled to receive 

as an “intestate share” only that amount of the 

decedent’s estate (probate and nonprobate 

assets) not bequeathed, devised, or transferred 

to the decedent’s children born prior to the 

marriage.4 In contrast, if the decedent dies 

without a will and with premarital children, the 

surviving spouse is entitled to $150,000, with a 

cost-of-living adjustment,5 plus one-half of the 

balance of the probate assets of an intestate 

estate.6 

Because the omitted spouse statute provides 

an intestate share only in cases of unintentional 

disinheritance,7 the statute does not apply if 

(1) the will was made in contemplation of the 

testator’s marriage to the surviving spouse, (2) 

the will’s clear language indicates it is effective 

even if there is a later marriage, or (3) the testator 

provided for the spouse by transferring assets 

outside the will and intended for such transfer(s) 

to substitute for any testamentary provisions.8

If a decedent left their entire estate in a will 

or trust to premarital child(ren) and did not 

provide for child(ren) of the surviving spouse, 

there is no portion of the estate remaining from 

which the surviving spouse can take an intestate 

share. Therefore, a court need not consider 

the exceptions in CRS § 15-11-301(1)(a)–(c), 

as there is no intestate share to which those 

exceptions would apply. Only when the decedent 

left any portion of their estate to persons other 

than their premarital children would any such 

portion potentially be subject to a claim from a 

surviving spouse as an unintentional omission. 

But portions of an estate left to individuals or 

entities other than the decedent’s children may 

be subject to a claim from an omitted spouse, 

assuming that one of the exceptions above 

does not apply.

King illustrates how courts analyze ap-

plicability of the exceptions. King involved a 

testator, Mark King, who named his children 

from his first marriage as 85% beneficiaries in 

his estate planning documents executed prior 

to his marriage to his second wife, Julie. He left 

the remaining 15% to other family members 

and charities. He did not revise or revoke the 

documents after his second marriage, so they 

were still valid at the time of his death and did 

not account for Julie. He did, however, leave 

Julie $4 million from a life insurance policy, 

$52,000 from a joint bank account, and $410,806 

from a retirement account. The magistrate 

concluded that because the exceptions in CRS 

§ 15-11-301(1)(c) applied, Julie was not an 

omitted spouse. Julie appealed, and the court 

of appeals affirmed based on Mark’s choice 

to leave the life insurance policy and other 

nonprobate assets to Julie, and because Mark 

modified the beneficiary designation on the life 

insurance policy from “partner” to “spouse” 

after the marriage, seemingly showing intent 

and knowledge.

The policy underlying the exceptions to 

the general rule of CRS § 15-11-301 is to try to 

ascertain and honor the decedent’s intent. “Pri-

mary to will construction is the ascertainment 

of the testator’s intent from the entirety of the 

instrument.”9 “If that intent is not prohibited 

by law, it is the duty of the courts to give effect 

thereto. The canons of construction then are 

but aids and never prevail over an intent that 

is clear or manifest.”10

Considerations for Estate Planning 
When Remarrying
Litigation after the death of a spouse in a second 

or subsequent marriage where the will or trust 

omits the surviving spouse hinges on several key 

questions: Was the omission intentional? Did 

the decedent provide for the surviving spouse 

through nonprobate transfers? Did the spouses 

discuss or anticipate this outcome? These 

questions drive the need for early discussion and 

planning, which can avoid or diminish litigation 

between surviving spouses and children from 

This article outlines the purpose of Colorado’s omitted spouse statute, discusses how surviving 
spouses and children from a decedent’s prior marriage may be protected, and suggests best practices 

for practitioners to ensure that the statutory provisions do not override the decedent’s intent. 
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prior marriages, heirs, charities, or other 

beneficiaries. Marital agreements can play a 

key role in this planning.

Addressing Expectations of Potential Heirs
When contemplating a second or subsequent 

marriage, the expectations of both spouses 

should be clearly communicated and realistic. 

A premarital agreement can be a helpful tool 

for both estate planning and life planning 

purposes, especially when either spouse 

has children from a prior relationship. Such 

agreements seem to have a negative conno-

tation in the eyes of the general public, but 

a premarital agreement is simply a contract 

between spouses that outlines each party’s 

options and expectations during the marriage 

and after death.

A premarital agreement can address short- 

and long-term planning issues for each party, 

including asset distributions to premarital 

children, other beneficiaries, and/or charities. 

Moreover, discussion of these issues can give 

adult children of either spouse advance no-

tice that long-range planning for a surviving 

spouse may delay or remove their “expected” 

inheritance. 

Despite how some may feel, children have 

no “right” to inherit from a parent. Until one’s 

death,11 a person who is 18 years of age or older 

and who is of sound mind has the right to 

modify their estate planning documents, and 

their child has no vested right(s) to any property 

or disposition(s) as either a prospective heir 

or donee. A child’s interest in a parent’s estate 

is a mere prospect, “since before the death of 

his ancestor an expectant heir has no vested 

interest or right in the property which he 

may subsequently inherit. Any prospective 

interest, or right to inherit, as an heir is a 

mere expectancy or possibility, a mere hope 

or expectation.”12 “A will takes effect only upon 

the testator’s death and generally speaks from 

that date.”13 Thus, if a parent changes their mind 

prior to death, the effect of the prior will is a 

nullity.14 Though statutory law and caselaw 

supports the right of a parent to disinherit a 

child, that does not dampen the expectations, 

realistic or otherwise, of receiving a share of a 

parent’s property at death. 

Marital Agreements as Planning Tools 
Premarital or marital discussions about financial 

expectations during and after the marriage can 

help avoid questions of intent that can lead to 

litigation after death or divorce. Family law 

attorneys or estate planners helping clients in 

blended-family situations are highly encouraged 

to consider marital agreements,15 which, like 

other contracts, can be broadly or narrowly 

drafted to include numerous options for both 

divorce and death situations.16

The Uniform Premarital and Marital Agree-

ments Act (UPMAA), CRS §§ 14-2-301 et seq., 

is the Colorado statutory section codifying 

prenuptial or postnuptial agreements (i.e., 

marital agreements). Because this article focuses 

on the provisions of the omitted spouse statute, 

it will mainly pivot off the situation involving a 

spousal death.17

A marital agreement gives the parties flexible 

and creative options that provide financial 

security for the surviving spouse upon the first 

spouse’s death, including a qualified terminable 

interest property (QTIP) trust, a life estate in real 

property or other assets, or testamentary gifts. 

These planning tools set up realistic expectations 

for the surviving spouse’s long-term use of 

assets, many of which may have been acquired 

or created long before the marriage occurred. In 

negotiating a marital agreement, both parties 

should consider the long-term financial ram-

ifications and needs of the surviving spouse 

upon the death of the first spouse.

Although not required, marital agreements 

may include a waiver of statutory spousal rights 

upon death. Such rights include taking an 

interest in the deceased spouse’s intestate 

estate or elective share of the augmented estate 

(including the decedent’s interest(s) in their 

separate property), the exempt property allow-

ance, the family allowance, and the homestead 

exemption.18

The most significant change to the UPMAA 

from the prior codification was the inclusion of 

language in CRS § 14-2-309 that explains when 

and why a marital agreement might not be 

enforceable. The UPMAA requires an agreement 

to contain “conspicuously displayed” language 

that ensures the parties understand that they 

may, among other things, be giving up their 

right to money and property if the marriage 

ends or their spouse dies.19

It appears the purpose of this waiver language 

was to ensure the enforceability of the contrac-

tual obligations while also acknowledging that 

prospective spouses to these types of contracts 

understand that the waivers may cause the 

surviving spouse to lose significant statutory 

rights. Although adult children do not necessarily 

have a right to inherit, there are some statutory 

protections for surviving spouses, including the 

spouse’s share in an intestate estate,20 a right 

to an elective share,21 and entitlement of the 

omitted spouse.22 Without a marital agreement 

waiving spousal rights upon death, a surviving 

spouse also has statutory rights to allowances 

of exempt property23 and family allowance, 

which must be specifically waived, in addition 

to property waivers.24 

Elective Share
A spouse who is not omitted but receives less 

than they expected from the deceased’s estate 

may also have some financial protection under 

CRS § 15-11-202 (the elective share statute). 

The omitted spouse under CRS § 15-11-301 is 

treated differently from an elective share spouse 

under CRS § 15-11-202 in a couple of ways. A 

surviving spouse could potentially claim either 

an omitted spousal share or an elective share 

of the estate, depending on the circumstances 

of the case, if one choice makes more financial 

sense to the surviving spouse. The practitioner 

should beware of the statutory requirements to 

claim either such share and may need to run 

calculations about which statutory provision(s) 

are applicable and financially advantageous.  

The elective share spouse is a surviving 

spouse who was married to the decedent at the 

time the decedent’s estate planning documents 

were drafted, but for various reasons, was left 

less than a one-half share25 of the decedent’s 

estate. Under these circumstances, a surviv-

ing spouse is entitled to a 50% interest in the 

defined “augmented estate.”26 The calculation 

of the augmented estate is complicated, but 

the surviving spouse’s share includes all of 

the decedent’s probate and nonprobate assets 

passing to any person or charity under the terms 

of the decedent’s estate plan.
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There is a significant difference between 

the assets an elective share spouse may seek 

(the “elective share bucket”) and those the 

omitted spouse may seek (the “omitted spouse 

bucket”). The omitted spouse bucket includes 

only those assets not passing to the children of 

the decedent (i.e., non-children beneficiaries 

or charities), while the elective share bucket 

includes assets otherwise allocated to children 

of the decedent. In a blended-family situation, 

the expectations of a surviving spouse and any 

premarital children may be wholly at odds 

and legally in conflict. Open communication, 

well-crafted agreements, and dispositional 

documents may alleviate these stressors.

Avoiding or Minimizing Chances 
of Litigation
While laypersons primarily consider marital 

agreements for divorce situations (hence their 

negative connotation), they can be equally 

helpful to avoid triggering the omitted spouse 

statute and other probate litigation after death. 

Following through on the promises made in 

marital agreements is key for each spouse after 

execution of such an agreement.

For example, if a marital agreement contains 

promises to provide for the surviving spouse 

with nonprobate assets—such as bank accounts, 

retirement accounts, life insurance policies, 

or other assets with a beneficiary designation 

or a payable-on-death (POD) or transfer-on-

death (TOD) designation—it is imperative 

that steps to fulfill those agreements be taken 

immediately after the contract is executed. 

Failure to fulfill the contractual obligations 

of the marital agreement may invalidate the 

entire agreement (as a worst-case scenario) 

and may also require significant attorney 

fees to litigate, a wholly unfortunate outcome 

given the time and expense incurred to put 

the marital agreement in place. Because a 

decedent’s estate is usually responsible for 

the payment of fees and costs incurred by the 

personal representative to defend the marital 

agreement, this diminishes the assets/property 

ultimately to be divided by the heirs, which is 

certainly not an optimal outcome.

Another way to avoid triggering the omitted 

spouse statute upon the first spouse’s death or 

Jessica H. Catlin is a partner at Hurth, Sisk & Blakemore, LLP in Boulder. 
She has two decades of experience as a planner and litigator in trust and 
estate law, elder law, protective proceedings, appeals, and family law. Catlin 
previously served as chair of the Boulder County Bar Association Elder Law 
Committee and on the Boulder County Bar Foundation Board—jcatlin@

hurth.com. Jonathan Leinheardt is a partner at Hurth, Sisk & Blakemore, LLP, with nearly three 
decades of experience as a litigator in trust and estate law, conservatorships/guardianships, ap-
peals, and family law. He previously served as chair of the Boulder County Bar Association Elder 
Law Committee—jleinheardt@hurth.com. 
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NOTES

1. In re Estate of King, 444 P.3d 863 (Colo.App. 2019).
2. Numerous other states that modeled their omitted spouse statute after the UPC have a 
different definition of the share that the omitted spouse is entitled to take, which is similar to 
the definition of an intestate share of the decedent’s estate (i.e., if the testator had died without 
a will altogether). See UPC § 2-301 (entitlement of spouse; premarital will). For example, in 
Missouri, “‘[i]f a testator fails to provide by will for his surviving spouse who married the testator 
after the execution of the will, the omitted spouse shall receive the same share of the estate he 
would have received if the decedent left no will, unless it appears from the will that the omission 
was intentional or that the testator provided for the spouse by transfer outside the will, and 
the intent that the transfer be in lieu of a testamentary provision is shown by statements of the 
testator, the amount of the transfer or other evidence.’” See In re Estate of Ferguson, 130 S.W.3d 
656, 662 (Mo.Ct.App. 2004) (emphasis added) (quoting Mo. Rev. Stat. § 474.235). Other states, 
including Alabama, Idaho, North Dakota, and South Carolina, have similar statutory definitions of 
an intestate share of a decedent’s estate for an omitted spouse. See, e.g., Ferguson v. Critopoulos, 
163 So.3d 330, 341 (Ala. 2014); Matter of Estate of Keeven, 716 P.2d 1224, 1228 (Id. 1986); Matter of 
Estate of Knudsen, 342 N.W.2d 387, 390 (N.D. 1984); Green ex rel. Estate of Cottrell v. Cottrell, 550 
S.E.2d 53, 60–61 (S.C.App. 2001).
3. In re Estate of King did not address the “share of the estate surviving spouse would have been 
entitled to had she fallen under section 15-11-301.” Id. It is unclear from the statute and caselaw if 
a surviving spouse’s claim of a share under CRS § 15-11-301 would be calculated or proportionally 
divided between surviving spouse and other will devisees and the criteria for division of same.
4. CRS § 15-11-301(1).
5. The amount calculated for a 2022 surviving spouse’s initial share of an intestate estate is 
$186,000. See Colo. Dep’t of Revenue, Cost of Living Adjustment of Certain Dollar Amounts for 
Property of Estates in Probate: Nominal and Indexed Amounts by Year of Death (Jan. 20, 2022), 
https://www.courts.state.co.us/userfiles/file/Self_Help/Probate/COLA.pdf.
6. It is unclear from the statute whether the definition of the intestate estate under CRS § 15-11-
301(1) would require inclusion of nonprobate assets transferred to persons other than children of a 

otherwise alleviate the difficulties of litigating a 

decedent’s intent is to prove that the decedent 

planned for the intentional disinheritance. To 

do this, the testator of a will and/or settlor of a 

trust may republish estate planning documents 

after marriage. For example, they may execute 

new documents that include the name of the 

new spouse as part of the family but indicate 

that the testator/settlor intentionally does not 

provide for the new spouse under the will/

trust, and is/may be using other or nonprobate 

assets to provide for the surviving spouse. Or 

they may republish the will or restate the trust 

with new terms. Keep in mind that without an 

enforceable marital agreement, the surviving 

spouse may also have a right to an elective 

share—assuming that this makes financial 

sense and the calculation of the augmented 

estate (which includes the assets of the surviving 

spouse) is beneficial to the surviving spouse.

Conclusion
Proper planning and open and frank discussions 

before or shortly after remarrying may avert 

or alleviate the need for later costly litigation 

involving allegations of an unintended omission 

of a surviving spouse. A surviving spouse may be 

surprised to learn that in Colorado, based on the 

language of CRS § 15-11-301, a premarital will 

that leaves everything to premarital children may 

cause significant financial hardship without 

proper planning and follow-through. 
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decedent similar to CRS § 15-11-205(1)(b) or (c). 
Under a King analysis, that question seems to 
be addressed in item (4) of the 10-part factors 
by which a court should determine the equities 
of the case.
7. See UPC § 2-301 (2006) (comment section) 
(“This section reflects the view that the 
intestate share of the spouse in that portion 
of the testator’s estate not devised to certain 
of the testator’s children, under trust or not, 
[or that is not devised to their descendants, 
under trust or not, or does not pass to their 
descendants under the antilapse statute] is 
what the testator would want the spouse 
to have if he or she had thought about the 
relationship of his or her old will to the new 
situation”) (emphasis added).
8. CRS § 15-11-301(1).
9. Matter of Daigle’s Estate, 642 P.2d 527, 528 
(Colo.App. 1982) (citing In re Estate of Dewson, 
509 P.2d 311 (Colo. 1973)).
10. Id. (citing Heinneman v. Colo. College, 374 
P.2d 695 (Colo. 1962)). See also Odescalchi 
v. Martin, 40 P.2d 241 (Colo. 1935) (intention 
of testator is controlling consideration in 
construction of will).
11. This assumes that the testator has 

testamentary capacity to execute estate 
planning documents. A person is not of sound 
mind if, when signing a will or trust, they were 
suffering from an insane delusion that affected 
or influenced their decisions regarding property 
included in the will or trust, or the person does 
not understand (1) that they are making a will; 
(2) the nature and extent of the property they 
own; (3) how that property will be distributed 
under the will or trust; (4) that the will or trust 
distributes the property as they wish; and (5) 
who would normally receive their property. 
Colo. Jury Instr., Civil 34:11. See also In re Estate 
of Romero, 126 P.3d 228 (Colo.App. 2005) 
(defining testamentary capacity and insane 
delusion); Cunningham v. Stender, 255 P.2d 977 
(Colo. 1953) (defining testamentary capacity).
12. Nelson v. Nelson, 497 P.2d 1284, 1286 
(Colo.App. 1972) (citing 26A C.J.S. Descent 
& Distribution § 61, quoted with approval in 
Quintrall v. Goldsmith, 306 P.2d 246 (Colo. 
1957)).
13. Heinneman, 374 P.2d 695.
14. In re Clarke’s Estate, 57 P.2d 5, 8 (Colo. 
1936).
15. Marital agreements are also useful in 
situations where there is significant wealth, age, 

or child(ren) disparities between spouses-to-
be.
16. CRS § 14-2-302(2).
17. While this article discusses how marital 
agreements can be used to address both 
divorce and death situations, martial 
agreements can and often are also used to 
address issues during the marriage, including 
financial planning, and payment of taxes and 
other debts incurred during marriage. See 
Smith et al., “Marital Agreements in Colorado,” 
36 Colo. Law. 53 (Feb. 2007).
18. CRS §§ 14-2-301 et seq.
19. CRS § 14-2-309(3).
20. CRS § 15-11-102.
21. CRS § 15-11-202.
22. CRS § 15-11-301.
23. CRS § 15-11-403.
24. CRS § 15-11-404.
25. The percentage for the elective share is 
based on the length of the marriage, but for 
purposes of this explanation, the example is a 
one-half interest in the assets of the decedent 
spouse.
26. See CRS §§ 15-11-202(1) and (2), and -203 
to -207.
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Through the Family Law Court Program, 

volunteers assist clients with uncomplicated, 

uncontested dissolution of marriage or 

allocation of parental responsibility cases. 

There are two stages where we are in need 

of volunteers: (1) Client Meetings, where 

volunteer attorneys, law students, and 

paralegals assist clients in filling out the 

documents needed to initiate their cases, 

and (2) Permanent Orders Hearings, where 

volunteer attorneys meet with clients to 

prepare the final documents needed to 

submit to the court, and then represent the 

client solely for the duration of the hearing 

that same day. 

METRO 
VOLUNTEER 
LAWYERS
MAKE A 
DIFFERENCE
Volunteer with MVL’s

FAMILY LAW 
COURT PROGRAM

DONATE 
ONE TIME 

OR 
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Bar News is a monthly compilation of news from the CBA, including sections and committees, administration, and local and specialty bar associations. 

It also includes notices of activities—past, present, and future—from local and national law-related organizations and groups.
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The 2022 Ethics Revue: Starring the Law Club
What’s better than dinner and a show? On November 15 and 16 at the Clocktower Cabaret, the Law Club presented a hilarious and heroic 

musical take on the Rules of Professional Conduct. This year’s theme was The Ethics Revue: Guardians of the GaLAWxy. Inspired by the Marvel 

Cinematic Universe, the Law Club was joined on stage by members of the CBA Ethics Committee and OARC attorneys, who discussed the finer 

points of legal ethics and even got in on the fun. Founded in 1914, the Law Club writes and directs its own shows dedicated to ethical conduct 

education through song.

2

3

4

1

1  The 2022 Ethics Revue: Guardians of the GaLAWxy at the Clocktower Cabaret.
2  The Law Club poses with fans and friends.
3  Law Club members sing about the rules governing the legal profession.
4  Jessica Yates, Ronald Nemirow, and Kate Strauss.
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Fall Swearing-In Ceremony
More than 400 new Colorado attorneys attended the Supreme Court’s fall swearing-in ceremony 

at Boettcher Concert Hall. Attendees received welcoming remarks from the Honorable Brian 

D. Boatright, chief justice of the Colorado Supreme Court; the Honorable Charlotte Sweeney 

of the US District Court; and Amy Larson, executive director of the Colorado Bar Association. 

The Honorable Regina Rodriguez of the US District Court provided the keynote address, and 

Chief Justice Boatright administered the Oath of Admission. Following the ceremony, the CBA 

Young Lawyers Division hosted a reception for the new admittees at the Corner Office.

CONTRIBUTE
Bar News is always looking for pictures and descriptions of legal events happening 
throughout Colorado. Snapshots taken with a phone camera work great! To contribute 
pictures, simply email them to Shelby Knafel at sknafel@cobar.org, and be sure to select 
the largest file size when prompted.

David Johns Receives 
CLE Award of Excellence
CBA-CLE presented David K. Johns with the 

2022 Richard Doyle Award of CLE Excellence 

in recognition of his demonstrated commit-

ment to CLE and the legal profession. Johns is 

an estate planning practitioner in Salida and 

an adjunct professor of law at the University 

of Denver Sturm College of Law. A Denver 

native, he received his undergraduate degree 

from the University of Colorado and his law 

degree from the University of Denver. Johns 

is the author of numerous articles and has 

lectured to attorneys on estate planning issues 

at local, state, and national conferences. He 

served twice as a council member of the CBA 

Trust and Estate Section, and he is a member 

of the US Supreme Court Bar and a fellow 

of the American College of Trust and Estate 

Counsel. Johns is the managing editor of The 

Green Book: Selected Colorado Materials on 

Wills, Estates, Trusts and Taxes, and co-editor 

of the Colorado Estate Planning Handbook.

1

2 3

1  Judge Rodriguez gives the keynote address.
2  Chief Justice Boatright welcomes attendees.
3  Those who passed the July 2022 Colorado bar exam and fellow attorneys take the Oath. 

1  David Johns accepts the award from CBA 
Executive Deputy Director Dan Sweetser.
2  April Jones and David Johns.

1

2
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Wellness Extravaganza
The CBA, DBA, and CBA-CLE cohosted a “Wellness Extravaganza” to provide members a 

full-day wellness experience at the CBA offices. The event kicked off with presentations from 

COLAP Executive Director Sarah Myers and Colorado Supreme Court Justice Monica Márquez. 

Midday, attendees got their body moving, broke a little sweat, and picked up some key martial 

arts fundamentals from DBA’s own Tyrone Glover. The cool-down portion included yoga flow 

and mindfulness sessions. Attendees also had access to wellness resources in the lobby and a 

Denver Health vaccine bus parked outside.

Judge Espinosa’s Dream Team
Judge Adam J. Espinosa and his Dream Team of esteemed lawyers and judges presented to 

nearly 300 students at Overland High School in Aurora. The Dream Team representatives 

talked to students about their First Amendment rights and discussed various pathways to the 

legal profession.

The Dream Team’s mission is to increase the pipeline of diverse students entering the legal 

profession. It is founded on the idea that representation matters, and that someone does not 

have to come from a family of lawyers to become one. When students see people working in 

the legal field that look like them and share similar experiences, the idea that they too could 

go to college and law school becomes more attainable. 

1  COLAP Executive Director Sarah Myers presents on legal well-being.
2  DBA Immediate Past President and former professional MMA fighter Tyrone Glover leads a 
martial arts class.

1  Daniel Tom, president of the Heart of 
the Rockies Bar Association, leads the EDI 
presentation. 
2  Alyson Scott, past chair of the Water Law 
Section, speaks during the lunchtime chat.

Outdoor Adventures 
and CLEs in Salida
The Legal Opportunities in Greater Colorado 

Initiative held its inaugural event this fall 

in central Colorado’s Chaffee County. Led 

by Heart of the Rockies Bar Association 

and CBA Water Law Section members, the 

event offered participants a day of learning 

and outdoor adventures at the SteamPlant 

in Salida. The learning portion featured two 

CLE presentations—a “water law 101” course 

and an EDI program on the importance of 

reexamining geographical names to foster 

inclusion. Over lunch, a panel of rural practi-

tioners discussed Greater Colorado attorney 

issues, including the importance of recruiting 

attorneys with diverse backgrounds to live 

and work in rural communities. Afterward, 

the group had the option of a fly-tying lesson 

or a hike at a nearby trailhead. Happy hour 

rounded out the day at the High Side Grill. 

As a bonus, the CBA YLD Bar Flies offered 

interested anglers the opportunity for a 

daylong fly-fishing trip on Sunday. 

Dream Team representatives at Overland 
High were Judge Isabel Pallarés, Justin Cruz, 
Judge Joseph Whitfield, Judge Jill Dorancy, 
Judge Adam Espinosa, Ashley Kissinger, 
Arash Jahanian, and Austin Richards.

1 2

1

2
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Help low-income elderly clients throughout 

the Denver-Metro area complete advance 

planning documents like a living will or 

powers of attorney. No elder law/probate 

experience necessary, and no additional time 

commitment beyond the 2-3 hour clinic. 

Volunteer with MVL’s

POWER OF 
ATTORNEY CLINICS

METRO 
VOLUNTEER 
LAWYERS
MAKE A 
DIFFERENCE

denbar.org/mvl  I  303-830-8210

DONATE 
ONE TIME 

OR 
ONGOING
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Submission Guidelines
for Lawyers’ Announcements 

in Colorado Lawyer

The content of Lawyers’ Announcements is subject to approval and must meet criteria for this type of advertising. Lawyers’ Announcements are 

distinguishable from “display advertising.” Email mhigham@cobar.org for information about display advertising in Colorado Lawyer.

Announcements received past 
deadline will be accommodated 
as space permits. Payment must 
be received by deadline to secure 
placement.

LAWYERS’
ANNOUNCEMENTS
DEADLINES

ISSUE DEADLINE

January/ 
February

December 1

March  February 1

April  March 1

May  April 3

June  May 1

July  June 1

August July 3

September  August 1

October  September 1

November  October 2

December  November 1

General
The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation of 

law practice(s) and law-related associ-

ations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys

 ■  Notices of professional appointment, 

honors, or awards

Sizes and Cost
Quarter page vertical

 ■ 3.75" wide x 4.25" tall

 ■ $250 CBA members; $350 nonmembers

Half page horizontal
 ■ 7.75" wide x 4.25" tall

 ■ $400 CBA members; $525 nonmembers

Full page
 ■ 7.75" wide x 8.875" tall

 ■ $750 CBA members; $900 nonmembers

Submission of Content
 ■  Advertisers are responsible for the 

editorial and graphic content of their 

announcements.

 ■ Digital files are preferred.

 ■ Color files are now accepted.

 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.

 ■  Ads must be designed to the correct 

ad size. Ads sent in an incorrect size 

are subject to refusal or misprinting.

 ■ Design services are available for an 

additional fee.

Payment
 ■  By check: payable to Colorado Bar 

Association, mailed to Colorado 

Lawyer, Attn: CBA Accounting Dept., 

1290 Broadway, Ste. 1700, Denver,     

CO 80203.

 ■  By credit card: contact Melissa Higham 

at mhigham@cobar.org.

Questions?
Contact Melissa Higham at mhigham@cobar.

org.
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WELCOME OUR FIVE NEW ATTORNEYS

Britton Shields is a Colorado native who graduated from Colorado State University before 
attending the Penn State University, Dickinson School of Law. A former prosecutor, Brit-
ton served the communities of Adams and Broomfield County for years with the District 
Attorney’s Office, where he specialized in juvenile law. In this position, he focused on the 
rehabilitation of young offenders through treatment, compassion, and accountability, while 

serving on the human trafficking task force and mental health and substance abuse treatment court for 
youth. This ultimately fostered his passion for aiding families and children undergoing legal hardships.

Sara Bush is originally from Florida. Sara attended the Florida State University and gradu-
ated with a Bachelor of Science in political science in 2011, with minors in criminology and 
communications. Sara then moved to Colorado to attend the University of Denver Sturm 
College of Law and graduated with a J.D. in May 2016. 

Shana Velez is a Colorado native who has been practicing all facets of family and juvenile 
law and criminal defense for over 18 years.  As the daughter of a first-generation Peruvian 
immigrant, Shana understands the unique legal needs of those communities and am highly 
skilled at guiding my clients through the American legal system which can be intimidating 
and overwhelming, especially during emotionally turbulent periods of life.

Mia Boggs started her career in family law as a student attorney at the University of Col-
orado’s Juvenile and Family Law Clinic during her second year of law school. There, she 
represented clients in Domestic Relations and Special Immigrant Juvenile Status (SIJS) 
cases, while also serving as a Guardian Ad Litem (GAL) in dependency and neglect mat-
ters. Mia credits her time spent representing Colorado families at the clinic as the driving 

force behind her desire to continue acting as an advocate for many families to come. 

Mary Walsh earned her Bachelor of Arts in English with a minor in Business Administration 
at Creighton University and her Juris Doctor at the University of Colorado Law School. 
During law school, Mary worked as a student attorney in the University of Colorado Juve-
nile and Family Law Clinic, as a judicial intern in the Boulder District Court. 

johnsonlgroup.com  |  720-740-2893
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Congratulates 
Charlotte C. Pahler 
on passing the Colorado Bar 

exam and is pleased to 
announce that she has joined 

the Firm as an Associate. 
Ms. Pahler will practice 

primarily in the 
areas of real estate, land use, 
corporate and business law. 

Johnson & Repucci LLP’s practice continues to  
emphasize real estate, land use, water, environmental, business, 

corporate and common interest community law, along with 
commercial litigation. 

850 W. South Boulder Road, Suite 100  |  Louisville, Colorado 80027 
(303) 442-1900  |  www.j-rlaw.com

Lyons Gaddis welcomes MEGAN HENDERSON 
as an associate in our Real Estate, Land Use, 

and Business Transaction Team

Longmont  |  Louisville  |  Littleton  |  Glenwood Springs
lyonsgaddis.com  |  303.776.9900



JA N UA RY/ F E B RUA RY  2 0 2 3    |     C O L OR A D O  L AW Y E R      |      63

950 17th Street Suite 1600
Denver, CO 80202

� 303.825.8400

ottenjohnson.com

�

We are pleased to announce 
that Andy has been made a 
shareholder and director of the 
firm. Andy practices in the Land 
Use and Litigation groups.

Andrew L.W. Peters
apeters@ottenjohnson.com
303.575.7507 (direct)

950 17th Street Suite 1600
Denver, CO 80202

� 303.825.8400

ottenjohnson.com

�

We are pleased to announce 
that David has been made a 
shareholder and director of 
the firm. David practices in the 
Business Transactions & Capital 
Markets, Real Estate and Real 
Estate Finance groups.

David L. Plantz
dplantz@ottenjohnson.com
303.575.7518 (direct)

950 17th Street Suite 1600
Denver, CO 80202

� 303.825.8400

ottenjohnson.com

�

We are pleased to announce that 
Jed has been made a shareholder 
and director of the firm. Jed 
practices in the Land Use and Real 
Estate groups.

Jed W. Sonnenshein
jsonnenshein@ottenjohnson.com
303.575.7568 (direct)

950 17th Street Suite 1600
Denver, CO 80202

� 303.825.8400

ottenjohnson.com

�

We are pleased to announce that 
Matt has been made a shareholder 
and director of the firm. Matt 
practices in the Business 
Transactions & Capital Markets 
and Real Estate groups.

Matthew S. Bender
mbender@ottenjohnson.com
303.575.7532 (direct)
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950 17th Street Suite 1600
Denver, CO 80202

� 303.825.8400

ottenjohnson.com

�

We are pleased to announce that 
Seth has been made a shareholder 
and director of the firm. Seth 
practices in the Business 
Transactions & Capital Markets, 
Land Use and Real Estate groups.

Seth B. Weiland
sweiland@ottenjohnson.com
303.575.7562 (direct)

Rocky Mountain Elder 
Law 

 

proudly welcomes
 

Carole Callaghan 
 

as Associate Attorney.

 
720-457-4573 

rockymountainelderlaw.com 

She brings to the firm expertise in estate planning,
probate administration, and litigation.

RUEGSEGGER
SIMONS & STERN, LLC

is proud to announce Renee Leone 

has joined the firm

1700 Lincoln St | Suite 4500 | Denver, CO | (303) 623 1131

www.RS3LEgal.com

Word has leaked that longtime Steamboat 

Springs attorney Sarah D. Claassen is retiring 

from the active practice of law. Sally’s career 

started in 1982 when Tim Oliphant lured 

her away from the big city to join his firm. 

Sally later partnered with Ian McCargar and 

Drew Johnroe before settling in as a solo 

practitioner. During this time, Sally built a 

reputation for rigorous legal scholarship, 

wily litigation strategy and integrity at a 

level to which we should all aspire. The legal 

community in Northwest Colorado will miss 

her, although the community at large will 

enjoy her continued presence and vitality. 

Congratulations, Sally!

Congratulations, Sally!
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Susan R. Harris & Associates, LLC and Poskus & 

Klein, P.C. are proud to announce that Barbara 
Tocker Ross is transitioning the estate and trust 

client practice of Susan R. Harris & Associates, LLC 

to Poskus & Klein, P.C., effective January 2023. 

Poskus & Klein, P.C. will continue to practice in 

the areas of estate planning, estate and trust 

administration, conservatorships and 

guardianships, and related litigation.

Susan R. Harris is opening a separate consultation 

and advising practice, Susan R. Harris Fiduciary 

Consulting, LLC, beginning in 2023. 

Poskus & Klein, P.C. 
303 East 17th Avenue, Suite 900  |  Denver, CO 80203

303-835-0049  |  www.pkcolorado.com

The CBA Ethics Hotline is a free resource for attorneys who 
need immediate assistance with an ethical dilemma or 
question. Inquiries are handled by individual members of 
the CBA Ethics Committee. Attorneys can expect to briefly 
discuss an ethical issue with a hotline volunteer and are 
asked to do their own research before calling the hotline.

A Service for Attorneys

To contact a hotline volunteer,
please call the CBA offices at 303-860-1115.

CBA ETHICS HOTLINE
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William “Bill” Morris Laubach
January 1, 1938–November 10, 2022

William “Bill” Morris 

Laubach passed away 

on November 10, 2022. 

Bill was a member of the 

Texas state bar for more 

than 50 years and also 

practiced law in Florida 

and Colorado. 

Bill completed his undergraduate studies at 

the University of Colorado at Boulder and the 

University of Texas at Austin, graduating with 

a BA in 1960. He received his law degree from 

the Southern Methodist University Dedman 

School of Law in 1963. He began his career in 

Texas as an assistant district attorney in Lubbock 

County, handling felony trials and appeals. 

He then practiced criminal law appeals as an 

associate in the law firm of Woody & Rosen in 

Houston. In 1967, he opened up his own law 

office in Houston, where he practiced criminal 

and family law and shared office space with Bob 

Richter Jr. and Sen. Bob Gammage. 

Bill married Gail C. Upshaw at Galveston 

Island, Texas, on August 8, 1975, and the couple 

raised their children while living in La Porte, Tex-

as. In 1993, the couple moved to St. Petersburg, 

Florida, where Bill served as executive director 

and in-house counsel for the PBA-Pinellas 

County Police Benevolent Society. There, he 

served approximately 1,300 law enforcement 

personnel, negotiated collective bargaining 

agreements, and represented PBA in hundreds 

of internal affairs investigations and arbitrations. 

He also was a lecturer at Stetson University 

College of Law and a presenter and debater at 

PERA meetings throughout Florida. 

In 2005, the couple moved to Marble Falls, 

in the Texas Hill Country. There, Bill handled 

wills and probate matters for the residents of 

Horseshoe Bay, Marble Falls, and Lago Vista—

house calls only. In 2014, the couple moved to 

Colorado Springs, where Bill practiced probate 

law from his home office until 2022, when he 

learned he had a rare case of bladder cancer 

that had spread to his liver.

Bill is remembered for his love of books (from 

law publications to John Le Carré novels), send-

ing blast emails, being a political curmudgeon, 

his involvement with the Native American culture 

of the Lakotas, and his philosophy for living in 

harmony (“we are all related”). But above all, 

he is remembered for his love of his family. Bill 

loved spending time with his family, children, 

and grandchildren. 

Bill is survived by his wife of 47 years Gail C. 

Laubach, daughter Anna Catherine Laubach, son 

Will J. Laubach, stepchildren Christopher and 

James Upshaw, brothers Dr. Bruce and James 

(Jim) Laubach, and sister Julianna Laubach 

Smith, as well as two grandchildren and four 

step-grandchildren.

Peter Mark Nemkov
June 24, 1945–October 15, 2022

Peter Mark Nemkov, 

whose wit was as sharp 

as his jokes were corny, 

peacefully passed away 

on October 15, 2022. A 

devoted husband, father, 

and grandfather, Peter’s 

greatest love was his fam-

ily. He was renowned for his Sunday morning 

breakfasts, where he would make omelets to 

the sounds of The Beach Boys, The Beatles, and 

Fleetwood Mac on Saturdays, or Tchaikovsky 

and Beethoven on Sundays. He was the number 

one fan of his three sons, to the point that they 

would have to leave the room as he embellished 

their accolades.

Peter grew up in Chicago, Illinois, and 

graduated from the University of Michigan 

In Memoriam

with a degree in history. He kept the Michigan 

Wolverines fight song as his cell phone ringtone 

at maximum volume, and at times would inten-

tionally let it play before answering. Peter taught 

school in Chicago before graduating from the 

George Washington Law School. He began his 

legal career as a lawyer on Capitol Hill, where he 

met his wife Naiomi. With the outdoors calling, 

they made a minor life change by moving to a 

house on Floyd Hill in Evergreen, Colorado. 

After working for a few firms, Peter even-

tually hung his own shingle. Peter and Naiomi 

moved to Columbine Valley and began the 

journey of raising three boys born a few years 

apart. In time, he grew a transactional and 

regulatory practice, becoming a trusted advisor 

and corporate attorney. He was instrumental 

in the creation of the Colorado Association of 

Business Intermediaries and put together a 

template asset purchase agreement used by 

brokers many times over.

Peter will be remembered for his acumen, 

warmth, and love for helping others. He was 

the calm presence in a stressful room, steadfast 

in helping others solve their problems. He 

worked with many of his clients for decades, who 

became lifelong friends. Peter would proudly 

point out his clients’ businesses on any trip 

through the Denver area. Many of his clients 

were restaurateurs, and most family celebrations 

were enjoyed at his client’s establishments. Peter 

took pride in his work. He extolled to his sons 

the importance of always doing what is right 

and what is just. He embodied that in his career.  

Peter actively participated in civic society, 

which ranged from his attendance at Vietnam 

War protests to joining oversight committees 

for the Littleton Public School District. He had 

an immense knowledge of world history, which 

depending on the context could enthrall a group 

conversation or put a family dinner to sleep. 

Peter would never shy away from an interesting 

conversation, which would usually turn into a 

debate. Ultimately, Peter was caring, thoughtful, 

and kind to those around him.

He is fondly remembered for his dad jokes 

and his sense of justice. He is survived by his 

wife Naiomi, sons Travis (Cricket), Tyler (Sara), 

and Tanner, and grandchildren Hazel, Bodhi, 

and Louis, with a granddaughter on the way. 

AROUND THE BAR   |   IN MEMORIAM
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The CBA has partnered with Affinity Consulting Group 
to bring you a year-round portal offering:

Monthly webinars  |  Technology tutorials and resources
Checklists, tech reviews and recommendations

Ability to ask questions via cba community  |  Plus a whole lot more

Visit cobar.org/mgmthq

I’m looking 
for more

online CLEs

Give me new tactics 
and strategies on 

building my 
client base

Help me 
keep up with

technology
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Disciplinary Case Summaries
for Matters Resulting in 

Diversion and Private Admonition

D
iversion is an alternative to disci-

pline. Pursuant to CRCP 251.13 

and depending on the stage of the 

proceeding, Attorney Regulation 

Counsel (Regulation Counsel), the Legal Regula-

tion Committee (LRC), the Presiding Disciplinary 

Judge (PDJ), the hearing board, or the Supreme 

Court may offer diversion as an alternative to 

discipline. For example, Regulation Counsel can 

offer a diversion agreement when the complaint is 

at the central intake level in the Office of Attorney 

Regulation Counsel (OARC). Thereafter, LRC or 

the PDJ must approve the agreement.

Determining if Diversion 
is Appropriate
Diversion is appropriate where (1) there is 

little likelihood that the attorney will harm the 

public during the period of participation; (2) 

Regulation Counsel can adequately supervise the 

conditions of diversion; and (3) the attorney is 

likely to benefit by participation in the program. 

Regulation Counsel will consider diversion only 

if the presumptive range of discipline in the 

particular matter is likely to result in a public 

censure or less. However, if the attorney has been 

publicly disciplined in the last three years, the 

matter generally will not be diverted under the 

rule. Other factors Regulation Counsel considers 

may preclude Regulation Counsel from agreeing 

to diversion.

Diversion agreements strive to educate and 

rehabilitate attorneys so that they don’t engage 

in such misconduct in the future. They may 

also address some of the systemic problems 

an attorney may be having. For example, if an 

attorney engaged in minor misconduct (neglect), 

and the reason for such conduct was poor office 

management, then one of the conditions of 

diversion may be a law office management audit 

and/or practice monitor.

Diversion Agreement Conditions
The type of misconduct dictates the conditions 

of the diversion agreement. Although each 

diversion agreement is factually unique and 

different from other agreements, many times the 

requirements are similar. Generally, the attorney 

is required to attend ethics school and/or trust 

account school conducted by OARC attorneys. 

An attorney may also be required to fulfill any 

of the following conditions: 

 ■ law office audit

 ■ law office audit

 ■ practice monitor

 ■ practice mentor

 ■ financial audit

 ■ Colorado Lawyer Self-Assessment Program 

(online self-assessment)

 ■ restitution

 ■ payment of costs

 ■ mental health evaluation and treatment

 ■ continuing legal education (CLE) courses

 ■ any other conditions that would be 

determined appropriate for the type of 

misconduct.

Diversion agreements generally span from 

one to three years. After the attorney successfully 

completes the requirements of the diversion 

agreement, Regulation Counsel will close its 

file and the matter will be expunged pursuant 

to CRCP 251.33(d). If Regulation Counsel has 

reason to believe the attorney has breached the 

diversion agreement, Regulation Counsel must 

follow the steps provided in CRCP 251.13 before 

an agreement can be revoked.

Diversion Summaries 
From August 1, 2022, through October 31, 

2022, at the intake stage, Regulation Counsel 

entered into 12 diversion agreements involving 

19 separate requests for investigation. LRC 

approved 3 diversion agreements involving 4 

separate requests for investigation during this 

time frame. Below are summaries of some of 

these diversion agreements. There were no 

diversion agreements submitted to the PDJ 

for approval.

Lack of Competence
  Respondent was court-appointed to assist 

a client with his criminal post-conviction pro-

ceedings. Respondent sought and was granted 

an enlargement of time to file an amendment 

to the client’s pro se Rule 35(c) petition. There 

was no communication between respondent 

and this client for more than eight months 

prior to the expiration of the court-imposed 

deadline to amend the client’s original petition. 

Respondent failed to file an amended petition 

by the court-imposed deadline, and the client’s 

original pro se petition was denied by the court. 

Respondent failed to timely communicate the 

petition’s denial to the client. As a result, the 

client’s subsequent appeal of the denial of his 

Rule 36(c) petition was deemed untimely and 

dismissed by the Colorado Court of Appeals. 

Respondent was cooperative with the client’s 

subsequent counsel and provided an affidavit 

admitting respondent’s error for the client to 

use in his efforts to seek post-conviction relief 

through new counsel..

Rules Implicated: Colo. RPC 1.1, 1.3, and 

1.4(a).

Diversion Agreement: One-year diversion 

agreement with conditions, including ethics 

school, online self-assessment, and payment 

of costs.

 In 2022, respondent represented a husband 

in his divorce proceeding. The client’s ex-wife 

was also represented by counsel in the matter. 

Pursuant to the terms of the divorce, respon-

dent’s client was required to pay his ex-wife 

a substantial sum of money. After reaching 

out to opposing counsel by phone and email 

regarding disbursement of the funds, respondent 
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began receiving emails purporting to be from 

opposing counsel, directing respondent to 

wire the money to a trading bank account in a 

foreign country. When respondent attempted to 

reach opposing counsel by telephone and text, 

respondent received additional emails, allegedly 

from opposing counsel, indicating that opposing 

counsel was in a meeting. Opposing counsel’s 

account was subsequently determined to have 

been accessed and used by an unknown third 

party. Someone pretending to be the ex-wife also 

emailed respondent the necessary information 

for the wire transfer, although her last name in 

the email address was misspelled. Respondent 

had never met or spoken to the ex-wife and, 

though the email address was missing a letter, 

the email itself reflected the ex-wife’s properly 

spelled name. These emails contained multiple 

typographic errors that could have indicated that 

the authors’ first language is not English. During 

this process and prior to discovering the fraud, 

respondent learned from respondent’s client 

that his ex-wife had connections to a trader 

in the foreign country. The person imitating 

opposing counsel also authorized respondent 

to speak with the ex-wife by telephone regarding 

the transfer if needed; however, the person who 

called respondent and with whom respondent 

spoke was not the ex-wife. Respondent ultimately 

initiated the funds transfer. Three days later, 

respondent learned the transfer request was 

fraudulent, initiated a wire transfer recall, and 

reported the incident to the FBI and police 

authorities in the foreign country. The recall 

was unsuccessful, and the funds have not been 

recovered.

Rules Implicated: Colo. RPC 1.1, 1.3, and 

1.15A.

Diversion Agreement: One-year diver-

sion agreement with conditions, including a 

minimum of three hours of CLE in the area of 

cybersecurity and payment of costs.

Neglect of a Legal Matter 
  Respondent failed to act with reasonable 

diligence in a dissolution of marriage action by 

failing to communicate with opposing counsel 

for months, which caused delay in the resolution 

of the matter. In addition, respondent pleaded 

guilty to driving under the influence of alcohol 

after officers found respondent asleep behind 

the wheel with the engine running following 

reports of a person driving through a neighbor-

hood on the rim of one of the vehicle’s wheels. 

Respondent’s sentence included two years of 

supervised probation; level 2 track D therapy 

(24 hours of level 2 education and 86 hours of 

level 2 therapy); 30 days of in-home detention; 

365 days of jail suspended based on successful 

completion of probation; 72 hours of community 

service; attendance at a victim impact panel; 

monitored abstinence through probation; and 

payment of fines and costs. It was respondent’s 

second alcohol-related driving offense but 

respondent’s first offense since being admitted 

to the practice of law. 

Rules Implicated: Colo. RPC 1.3 and 8.4(b).

Diversion Agreement:  Three-year diversion 

agreement with conditions, including ethics 

school, monitored abstinence from alcohol and 

marijuana, online self-assessment, self-certifica-

tion of compliance with any recommendations 

made by any health care treatment provider, 

full compliance with the terms and conditions 

of probation, and payment of costs.

 A client engaged respondent in fall 2021 

pursuant to a written fee agreement to represent 

him in an employment dispute with his current 

and prospective employers. Respondent was to 

prepare written demands on the client’s behalf 

and engage with these parties in settlement 

negotiations related to the client’s separation 

from employment. When respondent had not 

completed the demand letters by early spring the 

following year, the relationship was terminated 

and the client sought a partial refund and a 

complete copy of his client file, including copies 

of the draft demand letters. Respondent refused 

to provide any refund to the client and refused 

to provide the client with drafts of the demand 

letters respondent had prepared. Under their fee 

agreement, respondent was to send the client 

billing statements at least once per month. 

Respondent sent the client his first invoice in 

February 2022. Respondent charged this client 

$3,815 in attorney fees, improper credit card 

fees of $120, an improper case closing fee of 

$150, and improper interest of $2.39. After this 

request for investigation was filed, respondent 

refunded these fees and charges to the client. A 

dispute remains between respondent and this 

client as to the amount of reasonable attorney 

fees earned by respondent under the parties’ 

fee agreement.

Rules Implicated: Colo. RPC 1.3, 1.5(a), 

1.5(g), and 1.16(d).

Diversion Agreement: One-year diversion 

agreement with conditions, including ethics 

school, mandatory referral to fee arbitration, 

and payment of costs.

  Respondent represented a client in a 

domestic matter in 2016 and 2017. Respondent 

did not draft a quit claim deed for the client as 

required by the court. When respondent’s solo 

practice closed in 2017, respondent stopped 

responding to communication from the client. 

Respondent did not file a notice of withdrawal 

from the case. Respondent stopped monitoring 

the client’s matter on the Colorado courts e-fil-

ing system, so respondent did not receive the 

decree issued by the court and did not provide 

a copy of the decree to the client. Respondent 

stopped collecting mail from the former office, 

so respondent did not receive invoices from 

the arbitrator in the client’s matter and did not 

provide those invoices to the client. Respondent 

did not maintain a backup of the client’s file, 

which was deleted by respondent’s practice 

management provider following the closure of 

respondent’s practice in 2017.

Rules Implicated: Colo. RPC 1.3, 1.4(a) and 

(b), 1.16(d), 1.16A(a), and 3.4(c).

Diversion Agreement: One-year diversion 

agreement with conditions, including ethics 

school, trust account school, and payment of 

costs.

  Respondent represented a client for 

nearly three years in an immigration matter. 

Respondent received a retainer from the client 

but did not have a trust account to hold funds 

belonging to clients. Respondent deposited 

the client’s retainer in the firm’s operating 

account. Respondent did not perform quarterly 

reconciliations of client trust funds. Respondent 

provided only two invoices to the client during 

the time of the representation. Respondent 

ceased communicating with the client without 
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explanation. Respondent relocated offices but 

did not notify the client, who learned about 

the relocation only after making a trip to the 

former office. After the client requested the 

client file, respondent’s office emailed the client 

stating that the client was required to pay $500 

to receive the file. The email was unclear and 

appeared to have been written by someone 

under respondent’s supervision with limited 

English proficiency. Respondent’s retention of 

the client’s file may have prejudiced the client’s 

interests and the client’s ability to pursue the 

objective of the representation through other 

counsel.

Rules Implicated: Colo. RPC 1.3, 1.4(a) and 

(b), 1.5(b) and (f), 1.15A(a), 1.15B(a), 1.15C(c), 

1.16(d), and 5.3(a) and (b).

Diversion Agreement: One-year diversion 

agreement with conditions, including ethics 

school, trust account school, a practice audit 

with recommended monitoring, and payment 

of costs.

  The clients paid respondent $1,790 to file 

I-765 forms to renew their employment autho-

rization cards. Over the next few months, the 

clients attempted to call and email respondent 

multiple times. Eventually, the clients called the 

US Citizenship and Immigration Services field 

office, but the representative there could not 

track any file on their name. After not hearing 

from respondent, the clients submitted the 

applications themselves. Thereafter, the clients 

received an email from respondent stating 

respondent filed the applications. Thus, the 

clients ended up with two pending applications. 

The clients’ child informed respondent she had 

already submitted the clients’ applications and 

requested a refund of their money. Respondent 

has not yet provided a refund to the clients.

Rules Implicated: Colo. RPC 1.3 and 1.4.

Diversion Agreement:  One-year diversion 

agreement with conditions, including ethics 

school, a refund of $1,790 to the clients, and 

payment of costs.

Failure to Communicate
  Two clients hired respondent in January 

2022 to assist them with concerns about financial 

elder abuse by one of the client’s adult children. 

Each paid respondent a $750 retainer, which 

respondent placed into respondent’s operating 

account upon receipt. After reviewing certain 

documents and speaking with certain mem-

bers of the elderly client’s family, respondent 

advised the clients that respondent was going 

to refer them to another attorney for purposes 

of litigation. Respondent indicates that the 

clients were told before engaging respondent 

that respondent was not a litigator; the clients 

deny this and state they would not have hired 

respondent had this been made clear to them. 

The clients twice requested an accounting and 

refund of unearned fees. Respondent provided 

neither. Upon learning of this disciplinary 

complaint, respondent refunded both clients 

their full retainers.

Rules Implicated: Colo. RPC 1.4, 1.15A(a), 

and 1.15A(b).

Diversion Agreement: One-year diversion 

agreement with conditions, including ethics 

school and payment of costs.

  Respondent assisted six clients with 

separate immigration matters. In September 

2021, respondent began suffering from severe 

medical conditions that resulted in several 

hospitalizations and severely impacted re-

spondent’s availability and ability to work for 

many months. Respondent did not terminate 

the representations of any of the clients and 

the clients grew frustrated with delays in the 

immigration process and issues with com-

munication.

Rules Implicated: Colo. RPC 1.4.

Diversion Agreement: One-year diversion 

agreement with conditions, including ethics 

school and payment of costs.

Fee Issues
  Respondent agreed to represent a client 

in defending against two counts of accessory to 

murder in the first degree, a class 4 felony, and 

provided the client with an attorney representa-

tion agreement. The agreement contemplated a 

flat fee but did not contain a conversion clause 

or a method of calculating the fees respondent 

would earn, if any, should the representation 

terminate before completion of the specified 

tasks or the occurrence of specified events. 

The agreement also incorrectly described the 

$16,900 required for respondent’s first phase 

of representation as an “INITIAL RETAINER” 

that respondent would “drawn down on . . . 

to pay attorney fees when earned.” Although 

respondent maintains respondent earned 

$16,900 for the first phase of representation of 

the client, the fee agreement indicates that phase 

“includes legal work up until and including 

the first plea offer and sentencing.” The client 

was not sentenced in the felony case while 

respondent represented the client. However, 

respondent refunded all but $4,450 of the 

$13,450 paid to respondent on the client’s 

behalf when the client terminated respondent’s 

representation two months after it had begun.

Rules Implicated: Colo. RPC 1.5(a) and 

1.5(h). 

Diversion Agreement: One-year diversion 

agreement with conditions, including trust 

account school, online self-assessment, and 

payment of costs.

Confidentiality of Information
  Respondent was retained to represent the 

client in a domestic relations matter. Respondent 

filed a motion to withdraw. Respondent and 

the client filed several pleadings related to the 

motion to withdraw. In those pleadings, respon-

dent included confidential client information.

Rules Implicated: Colo. RPC 1.6(a) and 

1.16(d).

Diversion Agreement: One-year diversion 

agreement with conditions, including ethics 

school and payment of costs.

Trust Account Issues
  The client paid respondent an up-front flat 

fee in cash to complete a relatively straightfor-

ward immigration filing for a client. Respondent 

failed to deposit the cash in the trust account. 

Instead, respondent held the cash in a locked 

desk drawer until respondent completed the 

work, and then deposited the money in re-

spondent’s operating account.

Rules Implicated: Colo. RPC 1.15.

Diversion Agreement: One-year diversion 

agreement with conditions, including ethics 

school, trust account school, and payment 

of costs.
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Criminal Act
 Respondent was convicted after a bench 

trial of one count of assault. Respondent was 

sentenced to one year of informal probation, 

10 hours of public service, anger manage-

ment counseling as scheduled/monitored by 

probation, and a $25 fine. Respondent timely 

self-reported the conviction as required by 

CRCP 242.11.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: One-year diversion 

agreement with conditions, including compli-

ance with the terms of probation, ethics school, 

and payment of costs.

  Respondent was arrested in California 

on suspicion of driving under the influence of 

alcohol following a traffic stop for speeding. Re-

spondent refused breath testing for alcohol but 

was later tested at a hospital without objection. 

Respondent’s blood alcohol content (BAC) was 

0.12%. Respondent was charged with driving 

under the influence and later pleaded nolo 

contendere to driving while having a 0.08% or 

higher BAC. Respondent was sentenced to 36 

months of unsupervised probation, completion 

of the DUI first offender program, one day in 

jail (deemed served), and payment of costs and 

fines. The court did not require any sobriety 

monitoring as a condition of the sentence. 

Respondent voluntarily engaged in counseling, 

assessment, and treatment. This was respon-

dent’s first alcohol-related driving offense. 

Respondent timely reported the conviction.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: One-year diversion 

agreement with conditions, including com-

pliance with the terms and conditions of the 

criminal sentence, ethics school, and payment 

of costs.

  Respondent was stopped for speeding 

and ultimately charged with DUI. Respondent 

entered a guilty plea to DWAI (1st offense) and 

was placed on unsupervised probation with 

conditions. Respondent did not timely report 

the conviction to OARC.

Rules Implicated: Colo. RPC 8.4(b).

Diversion Agreement: One-year diversion 

agreement with conditions, including ethics 

school, compliance with all terms and condi-

tions in the underlying criminal matter, and 

payment of costs.

Private Admonition Summaries
Private admonition is the least serious of the 

formal disciplinary sanctions and is only ap-

propriate for cases of minor misconduct where 

there was little or no injury to a client, the public, 

the legal system, or the profession, and where 

there is little to no likelihood of repetition. 

From August 1, 2022, through October 31, 

2022, at the intake stage, LRC issued 3 private 

admonitions involving 3 matters. Below is a 

summary of those admonitions. The PDJ did 

not approve any private admonitions during 

this time frame.

  Respondent failed to respond to requests 

for updates from respondent’s client in a do-

mestic relations case. Respondent also failed 

to timely provide invoices for work completed. 

When respondent’s client reported respondent 

to OARC, respondent asked him to withdraw 

his request for investigation.

Rules Implicated: Colo. RPC 1.4(a)(4) and 

8.4(d). 

  Respondent was trial counsel for a con-

sumer debt relief firm. Respondent represented 

a client in a litigation matter but failed to obtain 

the client’s express consent to make a settle-

ment offer or accept a counteroffer. When the 

settlement fell through, respondent failed to 

reasonably communicate with the client for a 

period of time before resolving the outstanding 

problems.

Rules Implicated: Colo. RPC 1.2, 1.4(a)

(4), and 1.4(b).

  Respondent pleaded guilty to a second 

DUI in October 2021, having been previously 

convicted of DUI in 1985. Respondent was 

contacted by police at respondent’s residence 

after respondent struck a parked, unoccupied car 

in the neighborhood and then returned home. 

Respondent did not consent to a breath test or 

roadside maneuvers. There was no injury caused 

by respondent’s driving, and respondent’s 

insurance covered the damage to the parked 

car. Respondent was placed on two years of 

supervised probation, which included level 

II alcohol education and therapy, 48 hours of 

useful public service, 10 days of electric home 

monitoring, random drug testing, attendance 

at a victim impact panel, and compliance with 

the requirements of an interlock device on 

respondent’s vehicle.

Rules Implicated: Colo. RPC 8.4(d).  

Summaries of diversion agreements 
and private admonitions are published 
on a quarterly basis. They are supplied 
by the Colorado Supreme Court Office 
of Attorney Regulation Counsel.
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No. 21PDJ030. People v. English. 4/4/2022. 

Opinion Imposing Sanctions.

A hearing board suspended Daniel Lee 

English (attorney registration number 01731) 

for 18 months, effective May 9, 2022. On Oc-

tober 28, 2022, the Colorado Supreme Court 

affirmed the order without opinion. To be 

reinstated to the practice of law in Colorado, 

English must prove by clear and convincing 

evidence that he has been rehabilitated, has 

complied with all disciplinary orders and rules, 

and is fit to practice law. 

From 2018 through 2020, English com-

mingled his personal property with clients’ 

property by keeping his earned fees, unearned 

client funds, and settlement funds in his trust 

account. He also transferred his personal funds 

into his trust account and used that account as 

an operating account. English did not maintain 

required financial records during that time. 

In 2018, English represented a client in a 

personal injury case. English settled the matter 

and accepted a $40,000 settlement check on 

his client’s behalf. English should have held in 
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trust $9,885 from the settlement funds to pay 

his client’s related medical lien but instead 

nearly depleted his trust account without 

paying the lien. During the representation, 

English loaned his client $7,000 in multiple 

tranches but did not provide his client with 

written terms for the loans or obtain his client’s 

written consent to the terms of the transactions. 

English recouped the money he loaned to his 

client from the settlement proceeds. In 2019, 

English destroyed his client’s file. During the 

disciplinary proceeding, English did not provide 

disciplinary authorities with financial records 

that he was required to keep, including a written 

statement setting forth the basis or rate for the 

fee he charged his client.

Through his conduct, English violated Colo. 

RPC 1.8(a) (a lawyer must not enter into a 

business transaction with a client unless the 

client is advised to seek independent legal 

counsel and the client gives written informed 

consent to the transaction); Colo. RPC 1.8(e) 

(a lawyer must not provide financial assistance 

to a client in connection with a pending or 

contemplated litigation); Colo. RPC 1.15A(a) (a 

lawyer must hold client property separate from 

the lawyer’s own property); Colo. RPC 1.15A(c) 

(a lawyer must keep separate any property in 

which two or more persons claim an interest 

until there is a resolution of the claims); and 

Colo. RPC 1.15D (a lawyer must maintain trust 

account records).

No. 21PDJ076. People v. Lewis. 8/29/2022. 

Opinion Imposing Sanctions.

Following a hearing on the sanctions, 

a hearing board suspended G. Keith Lewis 

(attorney registration number 43908) for one 

year and one day. The suspension, which was 

effective on November 23, 2022, took into 

account significant aggravating factors. To be 

reinstated to the practice of law in Colorado, 
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Lewis must prove by clear and convincing 

evidence that he has been rehabilitated, has 

complied with all disciplinary orders and rules, 

and is fit to practice law. 

From at least September 2019 through 

October 2020, Lewis failed to pay his child 

support obligation under a Maryland support 

order, and he did not have a pending motion to 

modify the order during that time. In April 2020, 

Lewis falsely attested on his 2020 Colorado 

attorney registration statement that he was in 

compliance with his child support obligation. 

Through his conduct, Lewis violated Md. 

RPC 19-303.4(c) (a lawyer must not knowingly 

disobey an obligation under the rules of a 

tribunal) and Colo. RPC 8.4(c) (it is profes-

sional misconduct for a lawyer to engage in 

conduct involving dishonesty, fraud, deceit, 

or misrepresentation). Disciplinary authorities 

charged the violation of the Maryland rule of 

professional conduct under the choice of law 

provision found in Colo. RPC 8.5(b).

No. 22PDJ007. People v. Stern. 9/7/2022. 

Opinion Imposing Sanctions.

A hearing board suspended James Stern 

(attorney registration number 36157) for six 

months, effective November 15, 2022. To be 

reinstated to the practice of law in Colorado, 

Stern must prove by clear and convincing 

evidence that he has been rehabilitated, has 

complied with all disciplinary orders and rules, 

and is fit to practice law. 

In January 2019, Stern agreed to represent a 

seller’s broker, the broker’s agent, and a buyer’s 

agent to recover a fee commission for a failed 

real estate transaction, which fell through after 

the seller refused to sell. Stern did not obtain his 

clients’ written informed consent to the repre-

sentation despite the risk that his representation 

of one or more of his clients would be materially 

limited by his responsibilities to the other clients 

or by his own personal interests. Stern filed 

a complaint against the seller in July 2019, 

and the seller filed counterclaims against the 

seller’s broker and the broker’s agent. After 

the broker’s agent retained separate counsel 

to defend against the counterclaims, Stern 

ceased advocating for her interests regarding 

the fee commission, effectively abandoning his 

representation of her. But Stern never notified 

the broker’s agent that he was withdrawing as 

her counsel and would no longer represent her 

in the fee commission matter. 

Meanwhile, Stern negotiated an aggregate 

settlement with the seller’s lawyer. Stern did 

not inform his clients of the material terms of 

the settlement, however, nor did he disclose 

to his clients the risks involved in the settle-

ment or obtain his clients’ written informed 

consent to settle their claims together. During 

the negotiations, Stern worked to increase his 

portion of the settlement to be paid as attorney 

fees. Though Stern’s contingency fee agreement 

entitled him to one-third of the gross settlement 

amount, Stern attempted to collect $60,000 as 

specially awarded attorney fees plus one-third 

of the remaining portion of the settlement 

funds. The buyer’s agent terminated Stern’s 

representation soon after, and Stern continued 

to represent the seller’s broker against his two 

former clients in the dispute over his attorney 

fees that followed. 

Through his conduct, Stern violated Colo. 

RPC 1.5(a) (a lawyer must not charge an unrea-

sonable fee); Colo. RPC 1.7(a) (a lawyer must not 

represent a client if the representation involves a 

concurrent conflict of interest); Colo. RPC 1.8(g) 

(a lawyer must obtain informed consent in 

writing when settling an aggregate claim); Colo. 

RPC 1.9(a) (a lawyer who has formerly represent-

ed a client in a matter must not later represent 

another person in the same or a substantially 

related matter in which that person’s interests 

are materially adverse to those of the former 

client unless the former client gives written 

informed consent); and Colo. RPC 1.16(d) (a 

lawyer must protect a client’s interests upon 

termination of the representation). 

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge; the 
CBA cannot guarantee their accuracy or 
completeness. Full opinions are available 
at https://coloradosupremecourt.com/
PDJ/PDJ_Decisions.asp. The case files 
are public per CRCP 251.31.
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No. 20-9645. Zapata-Chacon v. Garland. 
10/25/2022. B.I.A. Judge McHugh. Condition-

al Permanent Resident—Removal—Reopen 

or Review Case—Reinstatement of Removal 

Order—Jurisdiction.

Petitioner was a conditional permanent US 

resident. In 1999, he admitted his removability 

based on a Colorado conviction for marijuana 

possession. An immigration judge (IJ) ordered 

petitioner’s removal, but petitioner subsequently 

illegally reentered the United States three 

times. In 2020, he filed a motion to reconsider 

the removal order, arguing that his marijuana 

possession conviction did not categorically 

match a federal “controlled substance offense” 

because Colorado’s marijuana definition was 

broader than the federal definition. An IJ denied 

the motion, and the Board of Immigration 

Appeals (BIA) adopted and affirmed the IJ’s 

denial.

On petition for review, the government 

filed a letter pursuant to Fed. R. App. Proc. 

28(j), contending that the IJ and the BIA lacked 

authority to reopen or review petitioner’s pro-

ceeding because he illegally reentered the 

United States. Under 8 USC § 1231(a)(5), the 

BIA lacks authority to review a prior removal 

order or to grant any relief under Title 8 once 

a removed alien illegally reenters the United 

States. Here, there is no dispute that petitioner 

illegally reentered the United States on three 

occasions. Nevertheless, petitioner contended 

that the government did not timely raise its § 

1231(a)(5) argument and that neither the IJ 

nor the BIA relied on its argument. However, 

a party may invoke a jurisdictional argument 

at any time in the proceedings, and petitioner 

conceded that the argument is jurisdictional. 

Petitioner also argued that § 1231(a)(5) is 

not applicable to him because his 1999 removal 

order was not reinstated following his most 

recent illegal reentry. However, the 1999 order 

was reinstated following petitioner’s 2005 illegal 

reentry, and it sufficiently precludes the BIA 

from reviewing this case. 

The petition for review was denied.

No. 19-2126. United States v. Herrera. 
10/27/2022. D.N.M. Judge Bacharach. Violent 

Crimes in Aid of Racketeering Act—Suppression 

of Evidence—Prior Bad Acts—Severance of 

Counts—Severance of Trials—Continuances—

Non-Jurisdictional Constitutional Challenge—

Impeachment Evidence—Cumulative Error.

The Sindicato de Nuevo Mexico (SNM) is a 

prison gang that has operated in the New Mexico 

state prison system for decades. Defendant Baca 

had headed the SNM, and defendants Sanchez 

and Herrera had served as mid-level leaders. 

The government alleged that (1) defendants 

orchestrated the murder of fellow SNM member 

Molina and (2) Baca plotted the assassination 

of two corrections officials to retaliate for 

their enhancement of security measures after 

Molina’s murder. As to Molina, Baca allegedly 

had “paperwork” showing Molina’s cooperation 

with law enforcement and arranged for passage 

of the paperwork to other SNM members at a 

Las Cruces prison where Molina was housed. 

Herrera was housed in a pod next to Molina’s and 

allegedly passed the paperwork from Urquizo, 

who forwarded it to Rodriguez and Sanchez. 

When the paperwork arrived, SNM members in 

the Las Cruces prison were to kill Molina. When 

Sanchez obtained the paperwork, he allegedly 

organized the killing by obtaining a walker from 

Perez, ordering Rodriguez to make shanks out 

of the walker, telling Rodriguez and Martinez 

to restrain Molina, and ordering Armenta and 

Montoya to stab Molina. 

The district court declared the case complex 

and ordered the government to disclose mate-
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rially favorable information. The government 

responded by producing information long be-

fore the trial and supplementing the production 

right before the trial, during the trial, and even 

after the trial had ended. Because defendants 

and many of the government witnesses were in 

prison, the parties agreed to distribute discovery 

material through tablets. The government 

furnished much of the discovery through tablets, 

which the cooperating witnesses allegedly 

viewed to coordinate their testimony. After a 

six-week jury trial, defendants were convicted 

of conspiring to murder Molina and aiding and 

abetting that murder. Baca was also convicted of 

conspiring to murder two corrections officials. 

On appeal, defendants argued that the 

district court should have ordered a new trial 

because the government waited too long to 

disclose four items of favorable evidence. Due 

process requires a new trial if the government 

suppresses evidence that is material to guilt or 

punishment. To show a deprivation of due pro-

cess, a defendant must prove that the evidence 

was favorable, that the government suppressed 

it, and that the suppression resulted in preju-

dice. The prejudice element is satisfied only if 

the suppressed evidence was material. Here, 

there was no due process violation because (1) 

even though it was suppressed, the recording 

of Rodriguez’s phone call to his mother was not 

material, given other impeachment evidence 

against Rodriguez; (2) defendants failed to 

show that the recordings of Urquizo’s phone 

calls, which contained three references to 

what he’d seen on discovery tablets, clearly or 

obviously constituted a denial of due process; 

(3) disclosure of the FBI’s typed notes of an 

interview with Urquizo was made roughly a 

month after the interview, and they were not 

material; and (4) the FBI questionnaire about 

SNM was disclosed before opening statements, 

and it was immaterial.

Sanchez and Baca argued that the district 

court erred in allowing introduction of evidence 

of their prior bad acts. They preserved a general 

argument for exclusion under Fed. R. Evid. 403. 

Here, the government presented testimony that 

Sanchez committed assaults in 2005 based on 

SNM’s practice of retaliating against rival gang 

members, and this testimony was relevant to 
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show the SNM’s use of violence to exert power 

over rival gang members. And even if the court 

erred in allowing introduction of evidence about 

a murder Baca committed in 1989, the error 

would have been harmless, given extensive 

evidence of SNM’s violence and of Baca’s role 

in that violence.

Sanchez and Herrera argued that the district 

court erred in refusing to sever counts 6 and 

7 (the murder of Molina) from counts 9 and 

10 (the conspiracy to murder the two correc-

tions officials). However, Sanchez and Herrera 

failed to show that this evidence was unfairly 

prejudicial and improper character propensity 

evidence, so the district court did not violate 

Rules 403 and 404(b) in admitting it. Further, 

Fed. R. Crim. Proc. 14 did not require severance, 

and the district court reasonably concluded 

that the interest in efficiency outweighed the 

risk of prejudice to Sanchez or Herrera, so 

there was no abuse of discretion in the denial 

of a severance.

Sanchez and Baca also asserted that the 

district court erred in refusing to sever their 

trials, alleging prejudice from other codefen-

dants’ out-of-court statements, many of which 

were recorded. However, procedurally, Sanchez 

and Baca waived the issue by failing to file a 

pretrial motion for severance of defendants. 

Substantively, the recordings corroborated other 

admissible evidence, and Sanchez and Baca did 

not show actual prejudice that outweighs the 

expense and inconvenience of separate trials. 

Further, even if actual prejudice otherwise 

existed, the district court alleviated the prejudice 

by issuing limiting instructions, so it properly 

exercised its discretion to deny severance. 

Defendants also argued that the district 

court erroneously denied their two motions to 

continue the trial. The first motion was made 

about two months before trial, after the district 

court stated that it would disqualify Herrera’s 

lead counsel because of a conflict of interest. The 

second motion was made days before the trial 

was to begin and was based on the government’s 

delay in disclosures. The district court acted 

within its discretion in denying the first motion, 

reasoning that because the trial was still two 

months away, Herrera’s new legal team would 

have had enough time to prepare, and Herrera 

did not directly challenge this reasoning. As to 

the second motion, the court considered the 

pertinent factors and reasonably concluded 

that they weighed against the continuance. 

Accordingly, the district court properly exercised 

its discretion.

Defendants further challenged the con-

stitutionality of the Violent Crimes in Aid of 

Racketeering Act’s (VICAR) “position clause,” 

which outlaws racketeering activity to maintain 

or enhance one’s position in an enterprise. 

This challenge was not jurisdictional; instead, 

it was based on a defect in the indictment, 

so defendants needed to raise it in a timely 

pretrial motion. Here, defendants didn’t file 

a pretrial motion on the constitutionality of 

VICAR’s position clause, so they waived the 

constitutional issue.

Herrera argued that the district court pre-

vented a full and fair defense by prohibiting 

him from impeaching his own out-of-court 

statements. However, the district court acted 

within its discretion when excluding the evi-

dence under Fed. R. Evid. 801 and 806.

Lastly, defendants argued that even if the 

district court had not committed an individual 

error, the cumulative error doctrine warranted 

a new trial. Here, even if error had occurred 

in (1) introducing evidence regarding the 

1989 murder and (2) suppressing Rodriguez’s 

recorded phone call, the errors would have been 

harmless, and the outcome would have been the 

same. Therefore, there was no cumulative error. 

The convictions were affirmed.

No. 20-8030. Vincent v. Nelson. 10/27/2022. 

D.Wyo. Judge Holmes. Wyoming Workers’ 

Compensation Act—Liability—Motion to Com-

pel—Motion for New Trial—Expert Witness 

Testimony—Evidentiary Rulings—Affidavits.

The CBA strives to be 
your partner in law 

when you need help the most. 

That’s why we are pleased to announce the CBA Ethics Committee 
Assistance Program for OARC Disciplinary Matters. 

If you are facing an OARC complaint, 
the Ethics Committee may be able to assist you. 

This new program was designed to connect you with 
a volunteer attorney who can help navigate your case. 

Find out more and apply for assistance at 
cobar.org/OARC-Hearing-Assistance-for-Lawyers. 

This program is not affiliated in any way with the 
Office of Attorney Regulation Counsel or the Colorado Supreme Court. 
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 Vincent and Nelson worked as coal-haul 

truck drivers at Thunder Basin Mine (the Mine), 

an open-pit coal mine in Wyoming. Thunder 

Basin Coal Company operates the Mine. One 

night, as Nelson drove her haul truck up and 

out of a coal pit, Vincent drove down into it. 

When Vincent saw Nelson’s truck coming in the 

opposite direction, he pulled over and parked 

his truck on the side of the road. In attempting to 

pass Vincent at approximately 2:30 a.m., Nelson 

swiped the sideview mirror of Vincent’s truck 

with her own and hit a tail pin that extended 

from his truck. A subsequent investigation by 

supervisors determined that Nelson was at fault, 

and she lost her job as a result. Over three years 

later, Vincent filed suit under the Wyoming 

Workers’ Compensation Act against Nelson 

and three other Thunder Basin Coal employees, 

alleging that he suffered serious injuries as a 

result of the collision. Several months before trial, 

Vincent moved to compel Nelson to produce 

information regarding insurance coverage and 

Thunder Basin Coal’s obligation to indemnify 

her by paying a portion of the verdict. The court 

denied the motion. A jury found that Nelson 

was not liable for Vincent’s damages. Vincent 

filed a motion for a new trial, which the district 

court denied.

On appeal, Vincent argued that the district 

court abused its discretion by allowing witnesses 

to provide testimony that used an aerial photo to 

illustrate the accident’s location without Nelsont 

satisfying the applicable expert-witness disclo-

sure requirements. Here, though designated 

as non-retained experts, the testimony of two 

witnesses pointing to the accident’s location 

on the aerial photo was lay testimony based 

on personal experience and observation and 

thus not subject to expert-witness disclosure 

requirements. Even if these disclosure require-

ments applied, both men testified within the 

confines of their designations. The third witness 

delivered expert testimony based on specialized 

knowledge of the MineStar system when he 

used MineStar-generated data to place the crash 

location on the aerial photo. This testimony was 

consistent with the witness’s designation and 

did not contradict his deposition testimony. 

Further, the district court did not abuse its 

discretion in permitting the testimony, even if 

the witnesses departed from their designations 

when testifying.

Vincent also argued that the district court 

erred in denying his motion to compel by 

concluding that the risk of confusion to the 

jury outweighed any probative value of the 

indemnity agreement he sought to introduce. 

In pretrial rulings, the court held that Vincent 

could not fully discover, introduce evidence 

of, or impeach regarding the Mine’s financial 

interest in the case. The court reasoned that 

because this was a liability case where the 

main issue was Nelson’s conduct rather than 

the Mine’s involvement or tangential interest 

as a non-party, allowing Vincent’s evidence 

would risk confusing the jury on the issues, 

delay the process, and cause the jury to decide 

the case on considerations other than liability. 

Here, the district court cited the correct legal 

standard before concluding that the value of 

the evidence was outweighed by the prejudice 

it would cause. Accordingly, the court did not 

abuse its discretion.

Lastly, Vincent contended that the district 

court erred in denying his motion for a new 

trial by striking an affidavit by a retired Special 

Forces officer who had experience plotting GPS 

coordinates onto real world locations, which was 

attached to Vincent’s reply brief in support of his 

motion for a new trial. When a motion for a new 

trial is based on affidavits, FRCP 59(c) requires 

the affidavits to be filed with the motion. And 

while Rule 59(c) does not categorically prohibit 

the filing of affidavits with reply briefs, courts 

have discretion to consider the affidavits. Here, 

the district court did not err in declining to 

consider the affidavit because Vincent did not 

file the affidavit with his initial motion, and it did 

not abuse its discretion by concluding that the 

affidavit came too late. Further, like the federal 
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Succession to Service answers those 
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organizations that need them—at no 
cost to either the lawyers or the non-
profits. Succession to Service is about 
relationships and cooperation. It is 
a program that brings good lawyers 
and good causes together. None of 
us can build a community alone. The 
Succession to Service platform serves 
as Colorado’s pro bono pipeline!

It is our ethical obligation as attorneys in 
Colorado to provide pro bono assistance 
to persons in need of legal services who 
cannot afford them.

For more information now and 
to learn how you can get involved, 
visit successiontoservice.org  
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rule, Wyoming Local Rule 7.1(b)(2)(c) neither 

requires nor disallows affidavits in support of a 

reply brief, so decisions regarding the allowance 

of affidavits in such circumstances are left to the 

court’s discretion, which was not abused here.

The judgment was affirmed.

No. 21-1284. Surat v. Klamser. 11/9/2022. 

D.Colo. Judge McHugh. Qualified Immuni-

ty—Summary Judgment—Disputed Issues of 

Material Fact.

Surat and her boyfriend Waltz were cele-

brating her birthday at a bar. Police officers 

Pastor and Klamser were dispatched to the bar 

in response to a reported disturbance involving 

Waltz. Officer Pastor spoke with Waltz, and 

Officer Klamser spoke with the bar’s bouncer. 

Surat approached Waltz and tried to leave the 

scene with him. Officer Klamser learned from 

the bouncer that Waltz was involved in the 

disturbance, and he told Officer Pastor that 

Waltz was not free to go. Officer Pastor began 

interviewing Waltz, and Surat tried to walk to-

ward Waltz. Officer Klamser blocked Surat from 

obstructing Officer Pastor’s interview, placed 

Surat under arrest, and held her by her wrist. 

In response, Surat tried to pry Officer Klamser’s 

fingers from her arm and pawed at his arms. 

Officer Klamser then used a takedown maneuver 

to subdue Surat, and she sustained injuries as 

a result. Surat was convicted of obstructing a 

peace officer and resisting arrest. She later filed 

a complaint in district court alleging that Officer 

Klamser violated her constitutional rights by 

subjecting her to excessive force during her 

arrest. Officer Klamser moved for summary 

judgment on the basis of qualified immunity. 

The district court denied the motion.

As an initial matter on interlocutory appeal, 

Surat argued that the Tenth Circuit lacked 

jurisdiction because the district court denied 

Officer Klamser’s motion for summary judg-

ment based on a finding of disputed issues 

of material fact. However, the Tenth Circuit 

has jurisdiction to review denials of summary 

judgment based on such finding by taking as 

true the facts that the district court concluded a 

reasonable jury could find in plaintiff’s favor to 

consider abstract questions of law. Here, Officer 

Klamser challenged the district court’s denial 

of qualified immunity based on his argument 

that the facts the district court determined a 

reasonable jury could find are inconsistent 

with the undisputed facts supporting Surat’s 

convictions. Accordingly, the Tenth Circuit has 

jurisdiction over the appeal.

On the merits, Officer Klamser argued that 

the district court erred in denying his summary 

judgment motion based on qualified immunity. 

He maintained that the court erred in denying 

him qualified immunity for throwing Surat to 

the ground during her arrest because (1) her 

convictions for resisting arrest and obstructing a 

peace officer preclude this force from amounting 

to a constitutional violation; and (2) even if he 

used excessive force during the arrest, the law 

was not clearly established at the time such 

that every reasonable officer would know the 

level of force was unconstitutional. The use of 

the takedown maneuver to slam to the ground 

a nonviolent misdemeanant who poses no 

immediate threat to the officer or others based 

on minimal resistance to arrest is unreasonable 

and constitutes excessive force under the Fourth 

Amendment. Here, while Surat minimally 

resisted arrest, Officer Klamser’s alleged use of 

force against her was not proportionate, given her 

level of resistance. Although a reasonable jury 

could find that Officer Klamser used excessive 

force, Surat did not identify clearly established 

law that would have put every reasonable officer 

on notice that the conduct violated the Fourth 

Amendment. Therefore, Officer Klamser is 

entitled to qualified immunity.

The motion to dismiss the appeal was denied. 

The denial of Officer Klamser’s motion for 

summary judgment was reversed.

No. 20-3232. United States v. Gregory. 
11/14/2022. D.Kan. Judge Hartz. Conspiracy 
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to Commit Bank Fraud—Bank Fraud—Making 

False Bank Entries—Motion for Judgment of 

Acquittal—Sufficiency of the Evidence—Motion 

for New Trial—Prosecutorial Misconduct.

Gregory was a senior vice president of 

University National Bank (UNB) in Kansas. 

While serving in this capacity, he arranged for 

a $15.2 million loan by a number of banks (the 

banks) to fund an apartment development by 

established UNB clients. To secure the banks’ 

participation in the loan, Gregory represented 

that (1) the borrowers were financially strong, 

(2) the apartment complex land would be “free 

and clear” of debt by the time of the loan, and 

(3) the borrowers had two certificates of deposit 

(CDs) at UNB to be pledged as collateral. As a 

result, Gregory was charged with one count of 

conspiracy to commit bank fraud, four counts 

of bank fraud in violation of 18 USC § 1344, 

and two counts of making false bank entries in 

violation of 18 USC § 1005. A jury found Gregory 

guilty on all counts except conspiracy, on which 

it could not reach a unanimous verdict. 

On appeal, Gregory argued that the district 

court erroneously denied his motion for a 

judgment of acquittal. The federal bank-fraud 

statute prohibits the execution or attempted 

execution of a scheme or artifice (1) to defraud 

a financial institution; or (2) to obtain the 

moneys, funds, or other property owned by, 

or under the custody or control of, a financial 

institution, through false or fraudulent pretenses, 

representations, or promises. Here, as to the 

bank fraud counts, sufficient evidence showed 

that, to induce the banks to fund the apartment 

development, Gregory knowingly made material 

misrepresentations that (1) the borrowers were 

financially strong, (2) the apartment complex 

land had no debt at the time of the loan, and (3) 

the borrowers had $1.705 million in two CDs at 

UNB to be pledged as collateral. As to the crime 

of making false bank entries, the government 

had to prove that Gregory (1) made, caused to 

be made, or aided and abetted in entering a 

false entry in bank records; (2) knew the entry 

was false when it was made; and (3) intended 

that the entry injure or deceive a bank or public 

official. Here, there was sufficient evidence that 

Gregory created security agreements pledging 

nonexistent CDs at UNB as collateral for a loan. 

Further, a reasonable jury could conclude that 

Gregory knew that the banks would not have 

participated had they known that the borrowers 

lacked the requisite funds on deposit at UNB, 

and that he created phony documents to prevent 

the participant banks from knowing the truth. 

Accordingly, the district court did not err in 

denying the motion for judgment of acquittal.

Gregory also argued that the district court 

improperly denied his motion for new trial 

based on prosecutorial misconduct during 

closing argument. Gregory contended that the 

prosecutor engaged in a dramatization that was 

grossly misleading because it was based on 

facts not in evidence. Here, in arguing that the 

victim banks would not have participated in the 

loan had they known the truth, the prosecutor 

enacted a fictitious presentation to the banks 

by Gregory during which Gregory discussed 

information not previously disclosed to them. 

In doing so, the prosecution was asking the jury 

to visualize the counterfactual situation that it 

would have to consider anyway. The prosecutor 

properly used a dramatic device to persuade 

the jury of an essential element of the offense 

and did not go beyond reasonable inferences 

from the evidence at trial. Therefore, the district 

court did not err in denying defendant’s motion.

The judgment was affirmed.  Attention 
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November 3, 2022
2022 COA 127. No. 19CA0395. People v. Black. 
First Degree Murder—Conspiracy to Commit 

First Degree Murder—Venue—Severance—Right 

to Public Trial—Trivial Courtroom Closure.

The victim was a traveling mechanic who 

fixed a car for an acquaintance of Black’s mother 

at a Denver motel. The victim saw evidence in 

the motel room that Black and several others 

had robbed a medical marijuana dispensary, 

and he reported what he had seen to police. 

Officers later arrested Black and several others. 

The victim was subsequently shot to death in 

Denver. In a joint trial with his mother, Black 

was convicted of first degree murder and 

conspiracy to commit first degree murder.

On appeal, Black argued that his convictions 

must be vacated because Arapahoe County 

was not the proper venue for his trial. CRS § 

18-1-202(1) provides that a case must be tried 

Summaries of 
Published Opinions

either in the county where the offense was 

committed or in any other county in which 

an act in furtherance of the offense occurred. 

Here, Black had a discussion in Arapahoe 

County with his mother, in the presence of 

the acquaintance, about whether and when to 

kill the victim. Therefore, venue was proper in 

Arapahoe County because an act in furtherance 

of the murder occurred there.

Black also argued that the Eighteenth Judi-

cial District Attorney lacked authority to charge 

him in the victim’s death. As discussed above, 

because venue was proper in the Eighteenth 

Judicial District, the offenses were triable 

there, and the Eighteenth Judicial District 

Attorney’s Office had authority to pursue the 

charges there.

Black further contended that the district 

court violated his constitutional right to a 

public trial when it excluded the public from the 

courtroom during jury selection. A court may 

close the courtroom completely or partially, 

and some closures are so trivial that they do 

not rise to the level of a constitutional violation. 

Courts consider the totality of the circum-

stances surrounding the closure to determine 

whether it was so trivial that it did not violate 

the defendant’s public trial right. Here, there 

were 50 potential jurors in a small courtroom, 

and the district court noted that a member of 

the public was seated in the courtroom. Because 

the court needed every available chair to seat 

the venire and out of concerns for fire safety, it 

asked the person to leave until a seat became 

available. The courtroom was closed only until 

the court dismissed the first potential juror as 

ineligible to serve on the jury, and the closed 

proceeding took place on the record. Under 

these circumstances, the closure was so trivial 

that it did not implicate Black’s public trial right.

Lastly, Black contended that the district 

court reversibly erred by not severing his case 

from his mother’s. Black’s mother was charged 

in connection with the dispensary robbery, and 

although the district court ultimately dismissed 

Black’s charges related to that robbery, the 

robbery was part of the criminal episode 

to murder the victim in order to hide the 

robbery. Black did not argue that any evidence 

introduced at the joint trial was inadmissible 

FROM THE COURTS   |   COLORADO COURT OF APPEALS
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against him, so he was not entitled to severance 

as a matter of right under Crim. P. 14, and the 

district court had discretion to grant the motion 

for severance. Here, Black was not prejudiced 

by the trial evidence. Accordingly, the district 

court did not abuse its discretion in refusing 

to sever the trials. 

The judgment of conviction was affirmed.

2022 COA 128. No. 21CA0708. Education 
ReEnvisioned BOCES v. Colorado Literacy 
and Learning Center. Boards of Cooperative 

Services Act of 1965—BOCES—Location of 

Facilities. 

Plaintiff is a school district cooperative 

under the Boards of Cooperative Services Act 

of 1965 (the BOCES Act) (the cooperative). 

Defendant and third-party plaintiff Colorado 

Springs School District 11 (District 11) is not a 

member of the cooperative. The cooperative and 

third-party defendant Colorado Literacy and 

Learning Center (the Learning Center) entered 

into an agreement for the Learning Center to 

operate a contract school within the geographic 

boundaries of District 11, without obtaining 

permission from the District 11 school board. 

District 11 objected, and the cooperative filed 

a complaint for declaratory judgment that it 

could continue operating the contract school 

at its current location without District 11’s 

permission. District 11 counterclaimed and filed 

a third-party claim against the Learning Center, 

seeking an opposite declaratory judgment and 

an injunction against the contract school’s 

further operation within its boundaries. On 

cross-motions for summary judgment, the 

district court denied District 11’s motion for 

partial summary judgment and granted the 

cooperative’s and the Learning Center’s motions 

for summary judgment.

On appeal, District 11 challenged the denial 

of its summary judgment motion. The BOCES 

Act enables two or more school districts to 

cooperate in providing services authorized 

by law through the creation of boards of co-

operative services (BOCES). But the statute’s 

plain language does not grant BOCES extrater-

ritorial authority, so it cannot locate schools 

in nonmember school districts without those 

districts’ permission. Accordingly, the district 

court’s summary judgment order was based 

on a misapplication of the law.

The order was reversed. The case was 

remanded for entry of partial summary judg-

ment in favor of District 11 and for the district 

court to determine whether injunctive relief 

is appropriate.

2022 COA 129. No. 21CA1241. Home Improve-
ment, Inc. v. Villar. Civil Procedure—Service of 

Process—Service by Mail—Service by Publica-

tion—Address—Last Known Address.

Home Improvement, Inc. performed repair 

work to the residence on Villar’s property (the 

property). Home Improvement was unable to 

collect the outstanding amount it was owed for 

the work, so it sent Villar a notice of intent to 

file a mechanic’s lien via certified mail to the 

property. This notice was sent “return receipt 

requested” but was returned as undeliverable, 

with a handwritten notation on the envelope 

stating, “UAA P[.]O. Box.” Home Improvement 

later sued Villar. A process server was unable 

to serve Villar, so Home Improvement filed a 

verified motion to proceed against the property 

in rem. The district court authorized service by 

mail and by publication. Home Improvement 

sent a copy of the process to the property via 

certified mail, return receipt requested, but 

the mail was returned undeliverable. Home 

Improvement also published the process in a 

newspaper in the county where the action was 

pending, and it had the process server attach a 

copy of the complaint and other process to the 

front door of the house at the property. Villar 

never appeared in the case, and the district 

court ultimately entered a default judgment 

and decree of foreclosure against him. The 

sheriff ultimately auctioned off the property, 

and after Villar’s wife was served with a notice 

to quit at the property, Villar moved to set aside 

the default judgment and foreclosure sale. The 

district court concluded that Villar’s last known 

address was the property address, and it left 

the judgment intact.

On appeal, Villar argued that the judgment 

is void because the district court lacked in 

rem jurisdiction due to ineffective service 

of process. Under CRCP 4, a verified motion 

seeking service by mail or publication must 

state “the address, or last known address” of 

the person to be served. For service by mail, a 

copy of the process must be sent by registered 

or certified mail to such address, and a signed 

return receipt is required before service is 

complete. Service by publication similarly 

requires mailing a copy of the process to each 

person whose address or last known address 

was stated in the motion and filing of proof 

thereof. “Address” is the place at which a party 

generally recognizes that another party can be 

communicated with, and “last known address” 

is the most recent such place. Here, when the 

notice of intent to file the mechanic’s lien was 

returned to Home Improvement “not deliverable 

as addressed,” Home Improvement became 

aware that mail would not be delivered to the 

property address but could be delivered to 

Villar’s P.O. box. The property address ceased 

to be a “known” address, while the P.O. box 

became the only address, and thus the last 

known address. Because neither the service by 

mail nor the service by publication used Villar’s 

P.O. box, the district court never obtained in 

rem jurisdiction over the property. Accordingly, 

the judgment is void, and the foreclosure and 

any resulting orders cannot stand.

The order denying the motion to set aside the 

default judgment and the order of possession 

were reversed. The case was remanded for 

further proceedings.

2022 COA 130. No. 21CA2032. Environmental 
Defense Fund v. Colorado Department of 
Public Health. Public Health and Environment—

HB 19-1261—SB 19-096—Agency Rules and 

Regulations—Greenhouse Gas Emissions—Data 

Collection.

In 2019, HB 19-1261 and SB 19-096 were 

signed into law. These complementary bills 

seek to reduce statewide greenhouse gas (GHG) 

emissions. HB 1261, codified at CRS §§ 25-7-102 

and -105, set GHG emission reduction targets 

and directed the Colorado Air Quality Control 

Commission (Commission) to promulgate 

rules and regulations to effectuate the goals in 

CRS § 25-7-102(2)(g). SB-96, codified at CRS § 

25-7-140, requires the Commission to take steps 

to ensure that GHG-emitting entities monitor 

and report their emissions and to tailor such 
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reporting requirements to fill any existing data 

gaps. As relevant here, CRS § 25-7-140(2)(a)(III) 

set a July 1, 2020, deadline for the Commission 

to publish a notice of proposed rulemaking for 

implementation of measures to allow the state 

to meet its GHG emission reduction goals. 

On July 7, 2020, WildEarth Guardians sued 

the Governor and the Colorado Department of 

Public Health and Environment (Department), 

the Commission, and the Colorado Air Pollution 

Control Division (Division) (collectively, Agency 

Defendants), seeking declaratory and injunctive 

relief for the Agency Defendants’ purported 

failure to meet the July 1, 2020, deadline. The 

Environmental Defense Fund’s identical lawsuit 

was consolidated with WildEarth Guardian’s. 

Agency Defendants stipulated that they had not 

proposed rules or promulgated regulations since 

the passage of HB 1261 and SB 96 that would, if 

complied with, sufficiently meet the overarching 

GHG reduction goals. On cross-motions for 

summary judgment, the district court concluded 

that CRS § 25-7-140(2)(a)(III) is ambiguous 

and that the July 1, 2020, rulemaking require-

ment concerns data collection and inventory 

regulations rather than comprehensive rules 

“sufficient” to meet CRS § 25-7-102(2)(g)’s 

GHG emission reduction goals. Because Agency 

Defendants had promulgated rules that took 

steps to ensure more robust data collection and 

statewide inventory, the court determined they 

had satisfied CRS § 25-7-140(2)(a)(III)’s deadline, 

and it ruled in favor of Agency Defendants. 

On appeal, plaintiffs argued that CRS § 25-

7-140(2)(a)(III) is unambiguous. That section 

requires the Commission to publish a notice of 

proposed rulemaking to “implement measures” 

that would cost-effectively “allow the state to 

meet” its GHG emission reduction goals. The 

terms “implement measures” and “allow the state 

to meet” could have more than one reasonable 

interpretation. For example, “measures” could 

refer to data collection measures, emission 

abatement measures, or both; and “allow the 

state to meet” could mean rules that are either 

“sufficient” to meet the GHG reduction goals 

or that “make it possible” to meet the GHG 

reduction goals. Given the entire language of 

CRS § 25-7-140(2)(a)(III), its legislative history, 

and the broader statutory scheme, while the 

Commission is required to propose rules that 

implement measures related to data collection 

and the corresponding statewide inventories, 

the statute does not prevent the Commission 

from fulfilling these requirements in stages. 

Here, after HB 1261 and SB 96 were passed, 

Agency Defendants promulgated a rule directly 

related to GHG emission data reporting and 

collection that establishes mandatory GHG 

monitoring, recordkeeping, and reporting 

requirements for owners and operators of certain 

facilities. That rule further acknowledges that 

the Commission was undertaking its duties in 

two stages: first by requiring GHG emitters to 

monitor and report GHG emissions, and next 

by implementing measures to cost-effectively 

meet its GHG reduction goals. Enhancing the 

Agency Defendants’ data collection framework 

and statewide inventories for GHG emissions 

will enable the Commission to implement 

additional measures to cost-effectively meet the 

GHG reduction goals in CRS § 25-7-102(2)(g). 

Accordingly, these actions are consistent with 

the duty imposed by CRS § 25-7-140(2)(a)(III).

The judgment was affirmed.

November 10, 2022
2022 COA 131. No. 22CA0467. Amaya v. 
Industrial Claim Appeals Office. Workers’ 

Compensation Death Benefits—Multiple 

Dependents—Apportionment—Lump Sum 

Compensation—Proportionate Share.

Decedent suffered a fatal work injury. An 

administrative law judge (ALJ) apportioned his 

workers’ compensation death benefits between 

his wife (25%) and his minor child (75%) under 

CRS § 8-42-121. The employer and the carrier 

(collectively, respondents) filed a general fatal 

admission of liability admitting to weekly death 

benefits of $255.64 to wife and $766.92 to the 

minor child. Wife then requested a lump-sum 

disbursement of her death benefits under CRS 

§ 8-43-406(3) equating to 50% of the maximum 

lump sum allowed by statute. The Division of 

Workers’ Compensation director (Director) 

granted her request, but an Industrial Claim 

Appeals Office panel (Panel) concluded that 

wife is entitled to only 25% of the maximum 

lump-sum amount, and it set aside the Director’s 

order.

On appeal, as initial matter, wife argued that 

the Director’s order is not subject to review. 

However, the order is reviewable because re-

spondents asserted that the Director exceeded 

his authority by awarding wife 50% of the lump 

sum when the ALJ only apportioned 25% of the 

death benefits to her. 

On the merits, wife argued that the Panel 

conflated the ALJ’s authority to apportion ben-

efits under CRS § 8-42-121 with the Director’s 

authority to apportion lump-sum disbursements 

under CRS § 8-43-406(3). She maintained that the 

Director has authority to determine a dependent’s 

proportionate share of death benefits indepen-

dent of the apportionment of death benefits under 

CRS § 8-42-121 and that a proportionate share 

is determined by the number of dependents 

when a lump sum is requested. When one of 

multiple dependents elects to receive a lump-

sum payment, that dependent may receive a 

“proportionate share” of the maximum lump 

sum allowed by CRS § 8-43-406(3). However, 

CRS §§ 8-42-121 and 8-43-406(3) are part of 

the same statutory scheme, and construing 

them together, a dependent may not request 

a lump sum under CRS § 8-43-406(3) until the 

benefits have first been apportioned under CRS 

§ 8-42-121. Therefore, wife is only entitled to 

receive 25% of the maximum lump sum available. 

Accordingly, the Panel did not err. 

Wife also contended that the Division’s 

interpretation of the phrase “proportionate 

share” is entitled to deference. Here, the Division 

interpreted this phrase to mean dividing the 

available lump sum by the number of dependents. 

For the reasons stated above, this interpretation 

is not reasonable and is thus not entitled to 

deference. 

Wife further argued that the Panel failed 

to consider that in situations with multiple 

dependents, a dependent’s percentage share 

varies over time based on age, death, or remar-

riage; the dependent’s expected benefit over her 

lifetime; or the totality of the circumstances. But 

the legislature removed the Director’s discretion 

in determining a lump-sum award, so the only 

relevant factor is a dependent’s proportionate 

share when the lump sum is requested. Accord-

ingly, the Panel did not err. 

The order was affirmed.

FROM THE COURTS   |   COLORADO COURT OF APPEALS
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November 17, 2022
2022 COA 132. No. 21CA1242. Anschutz v. De-
partment of Revenue. Colorado Income Tax Act 

of 1987—Federal Taxable Income—Coronavirus 

Aid, Relief, and Economic Security Act—Excess 

Business Loss.

In April 2020, the Anschutzes filed amended 

federal and Colorado income tax returns for tax 

year 2018. They claimed the entirety of their 

“excess business loss” and sought income tax 

refunds based on the Coronavirus Aid, Relief, 

and Economic Security Act (CARES Act). The 

Colorado Department of Revenue and its 

executive director (collectively, Department) 

rejected the Anschutzes’ state income tax 

refund claim based on its Emergency Rule 

39-22-103(5.3). The Anschutzes appealed the 

refund denial to the district court, which granted 

the Department’s motion to dismiss. 

On appeal, the Anschutzes argued that the 

state statutory definition of “internal revenue 

code” automatically incorporates congressional 

amendments to the Internal Revenue Code 

(IRC), even if such changes relate to previous 

tax years. CRS § 39-22-103(5.3) defines taxable 

income for state income tax purposes by refer-

ence to federal taxable income under federal 

tax law. This section unambiguously states that 

“internal revenue code” includes IRC provisions 

“as amended . . . for the taxable year,” without 

limitation as to when an amendment is enacted 

or becomes effective. Thus, a taxpayer can rely 

on any amendment that is in effect for, not just 

in, a taxable year. As relevant here, the CARES 

Act modified the IRC to suspend the “excess 

business loss” deduction limits for tax years 2018 

through 2020, which allows taxpayers with losses 

in excess of the threshold to claim the entirety of 

the loss. In June 2020, the Department adopted 

Emergency Rule 39-22-103(5.3) to provide that 

“federal statutory changes enacted after the 

end of a taxable year do not impact a taxpayer’s 

Colorado tax liability for that taxable year.” 

However, this rule’s interpretation of “internal 

revenue code” is contrary to the statute’s plain 

language and is thus not entitled to deference. 

Further, the General Assembly’s 2020 and 2021 

amendments to the state income tax code, 

which affect taxpayer use of certain CARES Act 

provisions in calculating their Colorado taxable 

income, expressly apply only to later tax years, 

so they do not impact the Anschutzes’ amended 

2018 tax return. Accordingly, the CARES Act 

allowed the Anschutzes to reduce their 2018 

taxable income by the amount of their excess 

business loss, and the district court erred.

The judgment was reversed and the case 

was remanded for further proceedings.

2022 COA 133. No. 22CA0305. People in the 
Interest of S.Z.S. Dependency and Neglect—Ter-

mination of Parent-Child Legal Relationship—

Americans with Disabilities Act—Reasonable 

Accommodations.

The Boulder County Department of Housing 

and Human Services (Department) initiated 

a dependency and neglect proceeding for the 

newborn child. Father didn’t appear, and the 

juvenile court adjudicated the child depen-

dent and neglected as to father and adopted 

a treatment plan for him. Mother denied the 

allegations, and a jury found in favor of the 

Department. The juvenile court adjudicated the 

child dependent and neglected as to mother 

and adopted a treatment plan for her. The 

Department subsequently moved to terminate 

mother’s and father’s parental rights. Shortly 

thereafter, father contacted the caseworker for 

the first time and requested genetic testing, 

which confirmed his paternity. The court then 

adopted an amended treatment plan for father. 

The following month, the juvenile court held 

an evidentiary hearing on the Department’s 

termination motion. After hearing the evidence, 

the juvenile court terminated father’s parental 

rights under CRS § 19-3-604(1)(a) and mother’s 

parental rights under CRS § 19-3-604(1)(c). 

On appeal, mother argued that the juvenile 

court erred by finding that the Department made 

reasonable efforts to rehabilitate her and reunify 
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her with the child because the Department failed 

to make reasonable accommodations for her 

disability under the Americans with Disabilities 

Act of 1990 (ADA). To benefit from a reasonable 

accommodation, a parent must timely raise the 

issue of the ADA’s applicability. Here, mother’s 

counsel noted in closing that mother had 

psychological issues and that the Department 

should have made additional referrals based on 

recommendations in mother’s psychological 

evaluation. But mother and her attorney never 

raised the ADA issue either before or during 

the termination hearing, and the juvenile court 

didn’t make any specific findings about the 

ADA’s applicability for the court of appeals to 

review. Accordingly, mother failed to preserve 

this argument for appellate review. 

Mother also argued that the juvenile court 

erred by finding that she couldn’t become fit 

within a reasonable time. The record supports 

the court’s findings that mother was unfit 

because of continuing mental health problems, 

lack of demonstrated sobriety, a history of 

engagement in domestic violence for which 

she hadn’t participated in treatment, and 

her inability to integrate feedback from her 

parenting coaches. Further, the child was very 

young, had been in foster care most of her life, 

and needed stability. Therefore, the juvenile 

court did not err.

Father contended that the juvenile court 

erred by terminating his parental rights because 

he didn’t have a reasonable amount of time to 

comply with his treatment plan. The court must 

allow a parent reasonable time to comply with 

a treatment plan only where parental rights are 

terminated under CRS § 19-3-604(1)(c). Here, 

the juvenile court terminated father’s parental 

rights under CRS § 19-3-604(1)(a), which does 

not require the juvenile court to provide a parent 

with a treatment plan and allow reasonable 

time for compliance with the plan before it can 

terminate parental rights. Therefore, father’s 

rights were properly terminated.

Father also contended that the Department 

failed to make reasonable efforts because it 

did not try to engage with him after paternity 

was established and immediately pursued 

termination. However, the court isn’t required to 

adopt a treatment plan under CRS § 19-3-604(1)

(a), so it isn’t required to make a finding of 

reasonable efforts when, as here, it terminates 

parental rights under that subsection. 

The judgment was affirmed.

November 23, 2022
2022 COA 134. No. 2019CA0180. People v. 
Salah. Sentencing—Sex Offender Intensive 

Supervision Probation—Right of Familial 

Association.

Salah was found guilty of second degree 

kidnapping, sexual assault, and two counts of 

sexual exploitation of a child. The trial court 

sentenced him to concurrent terms on sex 

offender intensive supervision probation 

(SOISP). As relevant here, Salah’s probation 

conditions prohibited him from contact with 

children other than his own. Salah’s probation 

officer filed a complaint to revoke Salah’s SOISP 

sentences, alleging that Salah violated his 

probation conditions by living with his sister 

and her infant child. The trial court revoked 

Salah’s SOISP sentences, reimposed the original 

SOISP sentences with the same conditions, and 

sentenced Salah to 90 days in jail.

On appeal, Salah argued that the trial court 

failed to make required findings before imposing 

the probation conditions, which infringe on his 

constitutional right to familial association by 

prohibiting him from contacting or living with 

a minor family member. A probation condition 

may infringe on the parental right to familial 

association only in compelling circumstances, 

but a non-custodial individual’s right to familial 

association is entitled to less constitutional 

protection. Here, Salah admittedly had no 

parental or custodial role with his nephew, and 

he otherwise failed to demonstrate the nature 

of his relationship with his sister and nephew. 

Accordingly, the probation conditions didn’t 
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infringe on Salah’s right to familial association, 

and the trial court did not err.

The orders revoking Salah’s SOISP sentences 

and reimposing SOISP sentences were affirmed.

2022 COA 135. No. 20CA1121. People v. Cline. 
Second Degree Assault of a Police Officer—

Subpoena—Motion to Quash—In Camera 

Review—Jury Instructions—Use of Deadly 

Physical Force Against an Intruder—Unlawful 

Entry.

Cline crashed a golf cart into a snowbank 

near his neighbor W.P.’s house. He then entered 

W.P.’s house, awakening him, and W.P. called 

911. Two sheriff’s deputies arrived at Cline’s 

house, and Cline invited them inside. Deputy 

Draughon faced Cline and began reading him 

his Miranda rights while Deputy Christensen 

moved to Cline’s left. Cline took issue with 

Deputy Christensen’s position, gesturing toward 

the deputy while telling him to move back. 

The deputies handcuffed Cline and sat him 

on the floor. Once handcuffed, Cline refused 

to stand. A struggle with the deputies ensued. 

Once Cline seemed calmer, Deputy Christensen 

went outside to move the patrol vehicle. Mean-

while, Cline struggled with Deputy Draughon, 

kicking him and pulling on his genitals. Deputy 

Christensen returned during this episode and 

tased Cline, subduing him. The deputies then 

stood Cline up and escorted him to the patrol 

vehicle. While being transported to jail, Cline 

shouted at Deputy Draughon and called him 

racist names. Cline also damaged the police 

vehicle by kicking the door.

Cline was charged with a number of counts. 

Before trial, he served a subpoena duces tecum 

on the sheriff seeking, among other things, 

Deputy Draughon’s personnel file. The district 

court granted the sheriff’s motion to quash 

the request for the personnel file. The court 

declined to conduct an in camera review of 

the personnel file and ordered the records 

returned to the sheriff. Cline was found guilty 

of first degree criminal trespass, second degree 

assault of a peace officer, third degree assault, 

harassment, and criminal mischief. 

On appeal, Cline argued that the district 

court erred by refusing to conduct an in camera 

review of Deputy Draughon’s personnel file 

before granting the sheriff’s motion to quash 

the subpoena. He maintained that, because he 

was charged with assaulting a police officer, 

the district court was required to conduct an in 

camera review of the officer’s personnel file and 

then release to him any complaints of excessive 

force and other file information concerning 

the officer’s credibility. A defendant charged 

with assaulting a police officer must meet the 

five-part test in People v. Spykstra, 234 P.3d 662, 

666 (Colo. 2010), to be entitled to an in camera 

review of the officer’s subpoenaed personnel 

file. If a defendant fails to meet the Spykstra 

test, the court does not abuse its discretion 

by not conducting an in camera review before 

quashing the subpoena. As relevant here, 

Spykstra requires a showing that there is a 

reasonable likelihood that the subpoenaed 

materials exist based on a specific factual basis. 

The district court quashed the subpoena for 

Deputy Draughon’s personnel file because 

Cline failed to articulate any factual basis for 

believing that Deputy Draughon’s personnel 

file includes complaints of excessive force or 

dishonesty. Therefore, the court did not abuse 

its discretion by not conducting an in camera 

review of the personnel file before granting the 

sheriff’s motion to quash.

Cline also contended that the district court 

erred by refusing to instruct the jury on the 

force-against-intruders defense. There was no 

credible evidence that the deputies made an 

unlawful entry to support the instruction, so 

the court did not err by refusing it.

Cline further argued that the district court 

erred by instructing the jury on the initial ag-

gressor exception to self-defense because there 

was no evidence that he initiated the physical 

conflict. Here, the evidence would support a 

jury finding that Cline was the initial aggressor 

of the physical conflict when he kicked Deputy 

Draughon. Therefore, sufficient evidence existed 

to support the district court’s jury instruction on 

the initial aggressor exception to self-defense.

Cline also argued that the district court erred 

by refusing to instruct the jury on mistake of 

fact as a defense to criminal trespass. Cline’s 

mistake of fact instruction was unnecessarily 

duplicative because the trespass instruction al-

ready required the prosecution to prove beyond 

a reasonable doubt that Cline knowingly entered 

or remained in another’s dwelling. Further, 

the trespass instruction accurately conveyed 

the elements of the offense. Accordingly, the 

district court did not err.

Lastly, Cline contended that the district 

court abused its discretion and violated his 

constitutional right to present a defense by 

precluding his expert witness from testifying 

that the deputies’ actions in tasing him and 

physically transporting him to the patrol car 

were not reasonable or appropriate. However, 

Cline did not dispute that the deputies’ actions 

occurred after he kicked Deputy Draughon and 

grabbed the deputy’s genitals. Therefore, the 

evidence would not have made it more or less 

probable that Cline had acted in self-defense. 

Further, Cline had ample opportunity to present 

evidence regarding the reasonableness of 

Deputy Draughon’s actions and his alleged use 

of excessive force, so he was not barred from 

“meaningfully testing” the evidence against 

him, and the court’s ruling did not violate 

his constitutional right to present a defense. 

Accordingly, the district court did not abuse 

its discretion in ruling that the challenged 

evidence was not relevant.

The judgment of conviction was affirmed.

December 1, 2022
2022 COA 136. No. 19CA0172. People v. Ryan. 
Domestic Violence—Habitual Domestic Violence 

Offender—Sentencing—Penalty Enhancers—

Prior Convictions.

Ryan and the victim ended their domestic 

relationship after an argument. The next day, 

Ryan returned to the victim’s home to collect 

his belongings. While there, Ryan slapped and 

threatened the victim, and she ran to a neigh-

bor’s house and called police. Ryan followed the 

victim to the neighbor’s house, and the victim 

agreed to return with him to her house so he 

could collect a necklace and leave. Ryan kicked 

and pushed the victim while walking back to 

the house. He pushed her inside the house 

where he continued kicking her, slapped her 

in the head, and pulled out some of her hair. A 

jury found Ryan guilty of third degree assault 

as an act of domestic violence and criminal 

mischief as an act of domestic violence, and 
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the trial court subsequently adjudicated him a 

habitual domestic violence offender (HDVO) 

and enhanced his sentence accordingly.

On appeal, Ryan argued that because the 

prosecution presented evidence of multiple 

acts that could have supported his third degree 

assault conviction, the trial court erred by not 

requiring the prosecution to elect the act sup-

porting that count or by failing to give a modified 

unanimity instruction informing the jury that it 

had to agree on the same act to convict him of 

third degree assault. However, a jury need not 

unanimously decide which of several possible 

sets of underlying facts constitute a particular 

element or which of several possible means 

the defendant used to commit an element of a 

crime. Here, the prosecutor consistently argued 

that Ryan’s conduct following the 911 call from 

the neighbor’s house was the basis for the third 

degree assault charge. Although Ryan identified 

four separate acts that could have supported 

the third degree assault conviction, he did not 

explain why those multiple acts are not part of 

a single criminal transaction. Further, while 

Ryan asserted that some of his conduct was 

separated by intervening events, he failed to 

identify any intervening events that occurred 

between his conduct inside and outside the 

victim’s house after her 911 call. Accordingly, 

any error in not requiring an election or giving 

a modified unanimity instruction was not 

obvious. In addition, the omission of an election 

or a modified unanimity instruction did not 

so undermine the fundamental fairness of the 

trial as to cast serious doubt on the conviction 

judgment’s reliability.

Ryan also argued that the trial court revers-

ibly erred when it found that his prior convic-

tions included an act of domestic violence. He 

maintained that the HDVO statute requires 

the merits fact-finder to determine whether 

a defendant was previously convicted of a 

domestic violence offense, unless the domestic 

violence finding was previously admitted by 

the defendant as part of a plea or previously 

determined by a jury. The People conceded 

that the HDVO statute required the jury to 

determine whether Ryan’s prior convictions 

included an act of domestic violence. The 

General Assembly intended that a domestic 

violence finding associated with a defendant’s 

prior conviction must be (1) previously deter-

mined by a jury, (2) previously admitted by 

the defendant, or (3) proved to the trier of fact 

at sentencing in the current proceeding. Here, 

the jury was the merits fact-finder and should 

have made the HDVO determination on at 

least two of Ryan’s four prior convictions, but 

the trial court denied Ryan’s request for a jury 

determination of his HDVO status and made 

the domestic violence finding. Accordingly, the 

trial court erred, and the error so undermined 

the fundamental fairness of the proceeding as 

to cast serious doubt on the reliability of the 

HDVO adjudication.

Lastly, Ryan contended, and the People 

conceded, that the trial court erred by failing 

to hold a hearing on Ryan’s objection to the 

prosecution’s restitution request and that the 

case should be remanded for such a hearing. 

The judgment of conviction and restitution 

order were reversed. The case was remanded 

for (1) the entry of misdemeanor convictions 

on the jury’s verdicts, or for the prosecution to 

retry Ryan on the HDVO counts in accordance 

with CRS § 18-6-801(7); and (2) the trial court 

to hold a hearing to determine restitution.

2022 COA 137. No. 21CA1299. Mother Doe 
v. Wellbridge Club Management LLC. Con-

tracts—Exculpatory Agreements—Premises 

Liability—Negligence.

Jane Doe was sexually abused while a minor 

by a tennis-instructor employee of defendant 

Wellbridge Club Management LLC, d/b/a 

Colorado Athletic Club-Monaco (the Club). 

Mother Doe brought various negligence-based 

claims and a Premises Liability Act (PLA) claim 

against the Club on behalf of her daughter 

alleging that the abuse happened both on and 

off the Club’s premises. The court dismissed 

(1) the PLA claim insofar as it alleged abuse 

that occurred off the Club’s premises, (2) the 

negligence-based claims insofar as they alleged 

abuse that occurred on the Club’s premises, and 

(3) the negligent hiring and respondeat superior 

claims. The district court granted summary 

judgment for the Club on the remaining claims 

and awarded it costs, concluding the claims 

were barred by the exculpatory provision in the 

Club’s membership agreement (the provision). 

The court then denied the Does’ motions for 

reconsideration.

On appeal, the Does argued that the district 

court erred because there was no evidence that 

they understood the provision or intended it to 

extend to extinguish the Club’s responsibility for 

its employee’s grooming and sexual assault of 

Jane Doe. Here, the provision’s dominant focus 

is on the risks of athletic activities associated 

with using the Club’s facilities; the provision 

does not mention the risk of sexual assault or 

of activities raising such a risk. Accordingly, the 

provision does not bar the negligence-based 

and PLA claims because it does not express 

the parties’ intention to waive such claims in 

clear, unambiguous, and unequivocal language. 

Therefore, the district court erred.

The court of appeals declined to consider the 

Club’s request to affirm the summary judgment 

on grounds that the claims fail on the merits, 

because the district court did not reach this issue. 

The judgment was reversed, the costs order 

was vacated, and the case was remanded for 

further proceedings.

2022 COA 138. Nos. 21CA1916 & 22CA0285. 
Del Valle v. California Casualty Indemnity Ex-
change. Automobile Insurance Policies—Medical 

Payments Coverage—Workers’ Compensation 

Exclusions—MedPay Statute.

Del Valle was injured in a car accident while 

acting in the course and scope of his employ-

ment, and he subsequently received workers’ 

compensation benefits. At the time of the 

accident, Del Valle had a personal automobile 

insurance policy with defendant California 

Casualty Indemnity Exchange (the policy), 

which included medical payments coverage 

for bodily injuries. The medical payments 

coverage was subject to an exclusion for injuries 

occurring during the course of employment if 

workers’ compensation benefits were required 

or available for such injury (the exclusion). Del 

Valle continued to receive medical treatment 

after he settled his workers’ compensation 

claim, and he filed a claim for medical payments 

benefits under the policy to cover additional 

medical expenses. Based on the exclusion, 

defendant denied the claim. Del Valle then filed 
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this action for breach of insurance contract, 

common law bad faith breach of insurance 

contract, statutory bad faith, and declaratory 

relief. As to the latter claim, Del Valle asked the 

court to declare the exclusion invalid because, 

among other reasons, it violates public policy. 

Defendant moved to dismiss the complaint for 

failure to state a claim, arguing that the exclusion 

is valid and enforceable. The district court 

concluded that the exclusion is valid and that 

Del Valle wasn’t entitled to medical payments 

benefits under his automobile insurance policy. 

The district court denied defendant’s motion 

for attorney fees and costs.

On appeal, Del Valle argued that the ex-

clusion violates public policy by conditioning 

and limiting statutorily mandated coverage 

and is therefore unenforceable. However, the 

plain language of CRS § 10-4-635 (the MedPay 

statute) makes medical payments coverage 

optional at the insured’s discretion, so the 

exclusion doesn’t attempt to condition or limit 

statutorily mandated coverage. Further, no 

authority supports Del Valle’s contention that 

because he elected medical payments coverage, 

the workers’ compensation exclusion violates 

public policy; and the exclusion does not conflict 

with the MedPay statute, which does not prohibit 

limitations on medical payments coverage. And 

Del Valle’s contention that the exclusion is void 

because it narrows coverage that he purchased 

fails because narrowed coverage is the point of 

a coverage exclusion. Therefore, the exclusion 

is valid and enforceable and does not violate 

public policy. Accordingly, the district court 

properly dismissed the complaint.

On cross-appeal, defendant argued that 

the district court erred by denying its attor-

ney fees request. However, (1) the essence of 

Del Valle’s action didn’t sound in tort, so the 

district court correctly denied the attorney 

fees request under CRS § 13-17-201; and (2) 

Del Valle presented good faith arguments 

to support his position, so the statutory bad 

faith claim was not frivolous, and the district 

court properly denied the attorney fees request 

under CRS § 10-3-1116(5). Because the district 

court properly denied attorney fees, the court 

of appeals necessarily rejected defendant’s 

request for appellate attorney fees that relied 

on the same arguments. However, defendant 

is entitled to costs under C.A.R. 39.

The judgment and order were affirmed.

December 8, 2022
2022 COA 139. No. 20CA0764. People v. 
Johnson. Enticement of a Child—Insufficient 

Evidence—CRE 404(b).

A.W., a 10-year-old, was walking her dog 

when a man pulled up in a truck alongside her 

and asked for her name, her age, and where 

she lived. A.W. said she was 10, and the man 

responded that 10 was “the perfect age for a 

boyfriend.” The man then asked A.W. whether 

she had “ever touched it,” stating he was “just 

curious.” A.W. started to walk away, and the man 

drove down the street in the opposite direction 

at normal speed. The interaction lasted less than 

two minutes. A detective identified Johnson 

as the truck’s owner through the license plate 

number, and he was charged with enticement of 

a child in violation of CRS § 18-3-305(1). At trial, 

CRE 404(b) evidence was introduced showing 

that, while in Louisiana, Johnson was charged 

with aggravated kidnapping for persuading a 

5-year-old girl to enter his car, driving her to a 

store, and kissing her on the lips before letting 

her go. Johnson was convicted as charged. 
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On appeal, Johnson argued there was in-

sufficient evidence to support his conviction. 

Pursuant  to CRS § 18-3-305(1), the crime of 

enticement of a child requires proof beyond 

a reasonable doubt that the defendant (1) 

invited, persuaded, or attempted to invite 

or persuade a child younger than 15 to enter 

a vehicle (2) with intent to commit sexual 

assault or unlawful sexual contact upon the 

child. Here, while Johnson made inappropriate 

statements to A.W., those statements, without 

more, do not satisfy the “attempted to invite 

or persuade to enter a vehicle” element of the 

offense. Further, even if Johnson had attempted 

to invite or persuade A.W. to enter the truck, 

the evidence of his words and conduct was not 

substantial enough to support a conclusion 

that he intended to commit a sexual assault. 

In addition, even if it were properly admitted, 

the CRE 404(b) evidence failed to prove that 

Johnson intended to engage in an unlawful 

sexual contact with A.W. Accordingly, there was 

insufficient evidence to support his conviction.

The judgment of conviction was vacated 

and the case was remanded with instructions 

to dismiss the charges against Johnson with 

prejudice. 

2022 COA 140. No. 20CA2096. People v. Di 
Asio. Sealing of Criminal Justice Records—Plea 

Agreements—Waiver.

In 2008, Di Asio pleaded guilty to obtaining 

drugs by fraud or deceit. His plea agreement 

included a waiver of the right to seal the records 

related to his case. In 2020, Di Asio moved to 

seal his conviction record based on a 2019 

amendment to CRS § 24-72-703(11), which 

prohibits requiring defendants to waive future 

criminal justice records sealing as part of a plea 

agreement. The district court found that CRS § 

24-72-703(11) did not apply retroactively and 

denied the motion.

On appeal, Di Asio argued that the district 

court erred in finding that he was ineligible to 

have his records sealed because it misconstrued 

CRS § 24-72-703(11) as applying prospectively 

only. In 2019, the General Assembly amended 

Colorado’s criminal record-sealing statutes, 

CRS §§ 24-72-703 to -710, to, among other 

things, add subsection -703(11). CRS § 24-72-

703(11) only applies prospectively because it 

contains no retroactivity language; the General 

Assembly clearly expressed its intent that it 

apply only prospectively by providing an ef-

fective date of August 2, 2019; the General 

Assembly considered retroactivity by including 

retroactivity language in CRS §§ 24-72-705 and 

-706, while excluding it from CRS § 24-72-703, 

so it could have included similar language in 

CRS § 24-72-703 had that been its intent; and 

prospective application does not contravene 

public policy. Further, under CRS § 13-3-117, 

the district attorney may object to the state 

court administrator’s sealing of eligible felony 

convictions pursuant to CRS §§ 24-72-703 and 

-706 when sealing was waived as part of a plea 

agreement. Accordingly, CRS § 24-72-703(11) 

does not apply retroactively and does not apply 

to Di Asio’s plea agreement. Therefore, the 

district court did not err.

The order was affirmed.

2022 COA 141. No. 21CA0418. Nguyen v. Lai. 
Uniform Dissolution of Marriage Act—Declara-

tion of Invalidity—Property Disposition.

Husband filed a petition to declare his 

marriage to wife invalid. He alleged that when 

they were married, wife was legally married to 

another person and fraudulently represented 

to him that her prior marriage had ended. 

The district court found that the marriage was 

prohibited by law because wife was married to 

another person when she married husband 

and husband entered into the marriage in 

reliance on wife’s misrepresentations. The court 

entered a decree invalidating the marriage. It 

also determined that (1) wife wasn’t eligible 

for putative spouse status and (2) it had no 

jurisdiction over the parties’ jointly owned 

property.

On appeal, wife argued that the district court 

erred by declaring her marriage to husband 

invalid and concluding that it lacked jurisdiction 

to divide the parties’ jointly owned property. 

The plain language of CRS § 14-10-111(6) does 

not condition the court’s authority to address a 

spouses’ property on a determination that one 

party is a putative spouse. Here, the district 

court concluded, without explanation, that the 

invalidity of the parties’ marriage deprived it 

of jurisdiction over the parties’ jointly owned 

property. Therefore, the district court erred, and 

because of this error, the court hasn’t issued 

a final judgment fully resolving the parties’ 

property division. Accordingly, this appeal 

presents a nonfinal order over which the court 

of appeals lacks jurisdiction.

The district court’s conclusion that it lacked 

jurisdiction over the parties’ property division 

was reversed. The appeal was dismissed in part 

without prejudice as to wife’s appeal concerning 

the decree of invalidity of marriage for lack of 

a final order, and the case was remanded for 

further proceedings.  

These summaries are provided as a 

service by the CBA and are not the official 

language of the Court; the CBA cannot 

guarantee their accuracy or completeness. 

The full opinions, the lists of opinions 

not selected for official publication, the 

petitions for rehearing, and the modified 

opinions are available on the CBA website 

and on the Colorado Judicial Branch 

website.
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November 7, 2022
2022 CO 51. No. 22SC86. R.W. v. People. 
Dependency, Permanency, and Termination 

Factors—Children in Need of Aid—“Home State” 

of Child—Removal to Another State.

E.W., a minor, lived in Colorado with her 

parents when she was adjudicated dependent 

and neglected pursuant to the Children’s Code, 

CRS § 19-3-102. At the time, Colorado was E.W.’s 

home state and the juvenile court had initial 

jurisdiction over the matter under the Uniform 

Child Custody Jurisdiction and Enforcement 

Act (UCCJEA), CRS § 14-13-201. E.W. was then 

placed in an out-of-state placement through 

the Interstate Compact on the Placement of 

Children (ICPC), CRS § 24-60-1801. Shortly 

thereafter, both parents separately left Colorado. 

No other court asserted jurisdiction over E.W. 

The juvenile court ultimately terminated the 

parent-child legal relationship as to both parents.

Here, the Supreme Court considered wheth-

er a Colorado court loses jurisdiction over 

a child-custody case simply by virtue of all 

parties leaving the state. Reading the UCCJEA, 

ICPC, and Children’s Code together, the Court 

concluded that it does not and affirmed the 

division’s decision that the juvenile court had 

jurisdiction to enter the termination order.

2022 CO 52. No. 21SC548. Colorado Judicial 
Department v. Colorado Judicial Department 
Personnel Board of Review. Colorado Judicial 

System Personnel Rules—CRCP 106(a)(4) Re-

view—Judicial Department Employee Discipline. 

The Supreme Court held that the Colorado 

Judicial System Personnel Rules (Personnel 

Rules) preclude district court review of a final 

order by the Judicial Department Personnel 

Board of Review (Board). In light of this holding, 

the Court did not address whether the Board is a 

“governmental body” or a “lower judicial body” 

within the meaning of CRCP 106(a)(4), which 

allows district court review of some decisions by 

governmental bodies and lower judicial bodies. 

Because the Personnel Rules preclude CRCP 

106(a)(4) review, that’s the end of the analysis. 

Any potential conflict between the Personnel 

Rules and CRCP 106(a)(4) must be resolved in 

favor of the Personnel Rules because the Court 

promulgated both and the Personnel Rules are 

more specific than CRCP 106(a)(4). Accordingly, 

the court of appeals’ judgment was affirmed.

November 14, 2022
2022 CO 53. No. 22SA200. People v. Solis. 
Motion to Disqualify District Attorney—CRS § 

20-1-107(2)—Special Circumstances.

In this interlocutory appeal, the elected 

district attorney for Colorado’s Seventh Judicial 

District contended that the trial court abused 

its discretion in granting the defense’s motion 

to disqualify the entire district attorney’s office 

from this case. Solis argued he was unlikely to 

receive a fair trial because an attorney who 

formerly represented him as a public defender 

in the underlying case began working for the 

district attorney’s office. There is no dispute that 

the attorney was disqualified from the case. The 

question presented here was whether the entire 

district attorney’s office must be disqualified. 

The trial court initially found that the district 

attorney’s office had a screening policy in place 

and was persuaded that the attorney had not and 

would not divulge any of Solis’s confidences to his 

new colleagues. The public defender’s office then 

filed a motion for reconsideration after learning 

that the attorney had appeared for the district 

attorney’s office in two unrelated misdemeanor 

cases involving a different client. Upon recon-

sideration, the trial court remained persuaded 

that the attorney had not and would not divulge 

any of Solis’s confidences but nonetheless held 

that special circumstances existed under CRS 

§ 20-1-107(2) requiring not just the attorney’s 

Summaries of Published Opinions

disqualification but also disqualification of the 

entire district attorney’s office.   

The Supreme Court concluded there is no 

evidence in the record that indicates that the 

confidential information obtained by the attor-

ney about Solis’s case has not been and cannot 

continue to be adequately screened, given the 

district attorney’s office’s screening policy and 

the additional safeguards it implemented, from 

the attorneys prosecuting Solis’s case. For this 

reason, and because the trial court based its 

ruling on an unrelated event and what might 

happen in the future, the Court concluded that 

the trial court abused its discretion in granting 

Solis’s motion. Accordingly, the Court reversed 

the disqualification order and remanded for 

further proceedings consistent with this opinion.   

November 21, 2022
2022 CO 54. No. 21SC334. Jagged Peak Energy 
Inc. v. Oklahoma Police Pension and Retire-
ment System. Securities Regulation—Failure to 

State a Claim—Materiality.

In this case, the Supreme Court considered 

whether a division of the court of appeals 

erred when it concluded that plaintiff plausibly 

pleaded viable claims for relief under the Secu-

rities Act of 1933 notwithstanding defendants’ 

assertions that the alleged misrepresentations 

at issue were not actionable under federal 

law because (1) the statements constituted 

immaterial “puffery” and (2) plaintiff’s claims 

were based on improper hindsight pleading.

The Court concluded that, on the specific 

facts presented here, plaintiff stated a plausible 

claim for relief because its allegations regarding 

the misrepresentations at issue were, as a matter 

of law, more than mere puffery and not based 

on hindsight pleading. Accordingly, the Court 

affirmed the division’s judgment.    

These summaries of Colorado Supreme 
Court published opinions are provided 
by the Court; the CBA cannot guarantee 
their accuracy or completeness. Both the 
summaries and full opinions are available 
on the CBA website and on the Colorado 
Judicial Branch website.
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Best Shot
HIT US WITH YOUR 

We welcome photos of Colorado
landscapes, buildings, landmarks, 
and animals, as well as photographs 
of original artwork. Send original, 
high-resolution jpeg files to Kate 
Schuster at kschuster@cobar.org. 
Only photographs taken by 
active or retired CBA members, 
Colorado law students, or law-
related administrative staff will 
be considered.

Your photo could be on the next cover 
of Colorado Lawyer magazine! 
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TRUSTED

We’ve added more categories and eased 

searchability so that your practice is more 

visible to a wider range of clients.

Be sure to log into LicensedLawyer.org/CO 

using your FindALawyer password to update 

your bio. Email membership@cobar.org or call 

303-860-1115, ext. 1 for questions and support.
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BUSINESS 
SERVICES
ABA Books
 CBA members receive a 15% discount on 

ABA books. Use code PAB8ECOB. Visit 

www.americanbar.org/products.

Clio
 Clio’s industry-leading, cloud-based 

solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount. Visit www.goclio.com/landing/

cobar.

 
Discovery Genie
 On-demand system for reviewing, 

organizing, indexing, and producing 

electronic files. CBA members save 

20% on subscription charges. Visit 

www.discoverygenie.com. Use code 

CBAMEMBER. 

TheFormTool and Doxsera
 Document assembly and automation 

software that can help you reduce 

documentation errors. Easy to use, 

wicked smart. Save 10% by visiting www.

theformtool.com/links/cba.

 

Indexed I/O
 A premium eDiscovery solution, without 

the expensive price tag. Indexed I/O 

provides a scalable, cloud-based solution. 

CBA members receive a discount. Visit 

www.indexed.io/cobar.

Konica Minolta 
 Law firms’ technology demands are critical. 

CBA members receive a rebate on hardware 

purchases. Contact Alyse Kochenberger at 

akochenberger@kmbs.konicaminolta.us. 

Lenovo
 Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 30% 

off the public web price with access to flash 

sales. Visit http://1800members.com/cobar.

MGMT HQ
 MGMT HQ offers access to monthly 

webinars, white papers, Affinity University, 

and more. Give your team the kind of 

practical, real-world training it needs to 

grow and thrive. Use code COBARMEMBER 

for a 100% discount. Visit www.cobar.org/

lpm.

MyCase
 MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 

10% lifetime discount. Visit https://www.

mycase.com/coloradobar.

Office Depot
 Save up to 80% on office supplies. Visit 

http://1800members.com/cobar.

Page Vault
 On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. Visit page-vault.com/

partners/Colorado-bar-association. 

Practice Panther
 The leading and most user-friendly provider 

of cloud-based practice management and 

billing software for law firms. Receive 15% 

off your first year. Visit www.cobar.org/

perks#34081-business-services.

Ruby Receptionists
 Save 6% on this virtual receptionist service. 

Call (866) 611-7829 or visit www.callruby.

com.  

MEMBERSHIP 
PERKS

Full details on all membership perks are available at www.cobar.org. 
For more information, contact Melissa Higham at mhigham@cobar.org.
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Simple Law
 Manage cases and a practice. Add your 

free attorney profile and start your free trial 

today. Visit www.simplelaw.com.

Smokeball
 Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process. Visit https://info.

smokeball.com/colorado-bar-association-

members.

UPS
 Save up to 25% on online print services. Visit 

http://1800members.com/cobar.

The UPS Store
 Save up to 25% on online print services. Visit 

http://1800members.com/cobar.

FINANCIAL 
SERVICES
ABA Retirement Funds
  Providing affordable 401(k) plans exclusively 

to the legal community for 50 years. Call 

(866) 812-3580 for a free consultation or visit 

www.abaretirement.com.

LawPay
 Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription. Call (866) 

376-0950 or visit www.lawpay.com/cobar.

 
Options Credit Union
 Options Credit Union was founded in 1979 

by the Denver Bar Association. Visit www.

optionscreditunion.com.  

PERSONAL 
SERVICES

the ART, a Hotel
 This luxurious hotel creates an unparalleled 

experience. Call (303) 572-8000 and use code 

negcodenbar for special room rates.

Brooks Brothers
 Receive a 15% discount when you sign up for a 

Brooks Brothers Corporate Membership Card. 

Call (866) 515-4747 or visit www.membership.

brooksbrothers.com; use code 15201 and pin 

code 47841.

Car Rental Discounts
 ■  Avis: (800) 331-1212, account #A745900

 ■ Dollar: (800) 800-4000, account #3065062

 ■ Hertz: (800) 654-3131, (800) 654-3131,

account #2177879

 ■ National: (800) 227-7368, account #5434894

 ■ Thrifty: (800) 847-4389, account #3065063

Colorado Ballet/Colorado Symphony
 Discount tickets are available with code 

COBAR. Visit www.coloradoballet.org and 

www.coloradosymphony.org. 

Core Power Yoga
 Enjoy 20% off unlimited yoga and 10-class 

packs. Visit www.corepoweryoga.com/

company-partners.

Guaranteed Rate, Inc., 
Mortgage Lending
 CBA members receive substantial savings on 

a new home purchase or refinance. Contact 

Joey Abdullah at joeya@rate.com. 

Orlando Vacations
 Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers exclusive 

pricing on hotels and vacation homes 

in or near Disney World and Universal 

Studios Orlando, along with discount 

tickets for Disney World, Universal Studios 

Orlando, Sea World, and all Orlando-area 

theme parks and attractions. Visit www.

orlandoemployeediscounts.com/index-new.

Yoga Pod
 Multiple studios. Membership for $89, 

normally $108. Ten-class packs for $140, 

normally $160. Contact joy.shanley@

yogapod.com.

US Fleet Associates
 “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100. Call (303) 

753-0440 or visit www.usfacorp.com. 

INSURANCE
ACSIA Partners
 Premium discount on long-term care 

insurance for members, their families, 

and their staff. Email Nathan Blakely at 

nblakley@acsiapartners.com or call (888) 

305-4582.

Geico Insurance
 Geico Insurance offers high-quality and 

trusted auto insurance. Visit www.geico.com 

or call (800) 368-2734.

Guardian Life Insurance Co.
 Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount. Call David 

M. Richards at (303) 770-9020, ext. 3211, or 

(877) 402-0485; or visit www.cbadi.com.

Lockton Affinity/
CNA Malpractice Insurance
 Contact Casey MacDonald at (913) 652-5713 

to discuss your malpractice insurance needs.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write 
an article in an area not listed on these pages, please contact Liz Daniels at ldaniels@cobar.
org (substantive law articles) or Susie Klein at sklein@cobar.org (all other articles). Writing 
guidelines are available at cl.cobar.org/write-for-us.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Michelle Sylvain
mssylvain3@gmail.com

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Chris Jackson 
(303) 295-8305

cmjackson@hollandhart.com

Tina Van Bockern
(303) 295-8107

trvanbockern@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BANKRUPTCY  LAW

Curt Todd
(303) 955-1184, 

ctodd@templelaw.comcastbiz.net

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@judicial.state.co.us

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(720) 784-8430, gregory.smith@cclc.law

IMMIGRATION LAW

Courtney Butler
(303) 736-6650, 

courtney.butler@palmerpolaski.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org/write-for-us.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Kevin Kinnear 
(720) 699-0763, kevin@kinnearllc.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

ACCESS TO JUSTICE

c/o Susie Klein, sklein@cobar.org 

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeff Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Michelle Penn
(303) 871-6827, mpenn@law.du.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

Lindsay J. Obert 
(303) 688-3045, lindsay@trilakeslegal.com

PROFILES IN SUCCESS

Kathleen Hearn Croshal
(719) 671-6822, kcroshal@msn.com

Paul Hurcomb
(719) 634-5700, pwh@sparkswillson.com

TECHNOLOGY IN THE LAW PRACTICE

James R. Paravecchio
(303) 520-5021, jvecc13@yahoo.com 

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
clittle7892@gmail.com



Hometown: 
Skiatook, Oklahoma

Law School:  
University of 
Colorado–Boulder

Lives in:  
Boulder 

Works at:  
Setter Roche Smith 
& Shellenberger, LLP

Practice Areas:  
Family Law, Juvenile Law, 
Tribal Law

CBA Member Since:  
2011

PROFILE

Lisa Shellenberger
Lisa Shellenberger is a managing partner at Setter Roche Smith & Shellenberger, 
LLP, where she leads the firm’s juvenile law and family law team. She also practices 
tribal law and serves on numerous committees related to ICWA compliance.

Why did you become a lawyer?
My older sister and her husband struggled to 

conceive a child as a young couple. Their struggle 

included multiple stillbirths, miscarriages, and 

failed rounds of in vitro fertilization. As service 

providers—she a teacher and he a firefighter—they 

could not afford the high costs of a private adoption, 

including attorney fees. Their heartbreaking journey 

to become parents prompted my decision to go to 

law school—I hoped to one day be able to offer pro 

bono adoption services to people like them. With 

a lot of conviction (and a little bit of luck), that’s 

exactly what I did. I’m now a managing partner at 

a firm that provides pro bono adoption services 

through Metro Volunteer Lawyers. Ten years after 

I decided to become an attorney, I stood in a 

courtroom next my sister and her husband, as their 

attorney of record, with family members lining the 

gallery, and I obtained a decree of adoption for 

them. On that day, we welcomed a newborn baby 

boy, Elijah, into our family. 

What are the greatest challenges you face 
in your practice?
Maintaining the proper boundary between the role 

of legal advisor and empathetic listener. It can be 

difficult to strike the right balance between making 

your client feel seen, heard, and understood, while 

also providing them objective legal advice that 

might not exactly be what they want to hear. But 

ultimately, finding the right balance is essential 

to making a client feel comfortable with you and 

having reasonable expectations about their case. 

Outside of the law, what are your 
hobbies?
I’m a big outdoor enthusiast. I spend a lot of time 

mountain biking, dirt biking, snowmobiling, eques-

trian horse jumping, and camping in our built-out 

van. I also enjoy traveling, competing in CrossFit, 

and healthy cooking.

What’s your favorite place to escape to in 
Colorado?
Crested Butte.

What’s your favorite place you’ve 
traveled to?
Bali, Indonesia.

What’s your favorite month and why?
July—I just love the long, warm days of summer.

What’s your favorite board game?
Carcassonne—it’s the new Catan!

What sport do you love to play or watch 
or both?
I love to play basketball—I’ve been involved in a 

competitive women’s league for the last 10 years. 

I also love to watch NFL football.

What advice would you give a 
new lawyer?
Make time to observe other attorneys, judges, 

and magistrates in the courtroom. By observing a 

different contested hearing just one hour each week, 

you can easily start to identify who the good lawyers 

are and why, and what works well in a courtroom 

and what doesn’t. Likewise, you can start to learn 

certain judicial officers’ procedural preferences 

and propensities on specific legal issues. In the 

world of Webex, this is easier and more available 

than ever, so take advantage of it! 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? Email 
Shelby Knafel at sknafel@
cobar.org for a questionnaire. 
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What is Fastcase?
More than 1.1 million lawyers 
nationwide subscribe to Fastcase's 
legal research tools. Fastcase offers 
primary legal research, as well as 
more than 750 books, treatises and 
journals. Fastcase also integrates with 
Docket Alarm’s briefs, pleadings and 
motions database, and it syncs with a 
mobile app on iOS and Android.

Why did Fastcase 
and Casemaker merge?
Fastcase and Casemaker are 
combining to offer a comprehensive 
set of tools and products to users. 
Soon, you will gain new innovations 
in citator, docket analytics, workflow 
tools and more.

Ready to get started? 
Here are some next steps.

1. Log on to Fastcase from our
homepage cobar.org using the
same credentials as you do for
our website.

2. Visit the Resource Library
via cobar.org/fastcase and
consider registering for a
training webinar, watching the
collection of tutorial videos and
reading more information about
the transition.

Questions? 
Call 866-773-2782 or email support@
fastcase.com

Introducing Fastcase: 
A guide to legal research 
for Colorado Bar members
Exciting Updates to Your Legal Research Member Bene it
The CBA is committed to providing our members with innovative research 
solutions. Since 2004, the CBA has offered members no-cost access to 
Casemaker, the legal research platform. Now, we’d like to introduce you 
to Fastcase!






