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WELCOME   |   PRESIDENT’S MESSAGE

C
hange or Die. 

Many of us 

are familiar 

with this in-

novator’s credo and its 

unforgiving ultimatum. It 

reminds us that we must be willing to embrace 

change, or at least accept it, because change 

is an inevitability that keeps our work, our 

organizations, and ourselves relevant. If the 

events of the past several years have taught 

us nothing else, it’s that we live and work in 

a dynamic world. Despite the rule-laden sys-

tems and established culture and hierarchies 

of the legal profession, lawyers too must be 

dynamic because we do not operate in a world 

of permanency or stagnation. Yet lawyers have 

a reputation for being change averse. 

We come by this reputation honestly. As 

people who are trained to see the pitfalls and 

problems with any new idea, lawyers are some-

times the first to shut down opportunities for 

change in the name of “protecting” from the 

unknown. While this may benefit our clients 

who value our role as devil’s advocate, it can also 

prevent us from serving as change leaders. But to 

survive in a dynamic environment, lawyers must 

learn how to incorporate a change mechanism 

into the culture of our teams, our organizations, 

and the profession.

Change Management Versus 
Change Leadership 
Change is inevitable. Surviving or responding 

to change is a reactionary strategy familiar to 

many of us. It is in this “surviving” of change 

that change management happens. Change 

management is usually reactionary and consists 

of a linear process, with a single goal and preset 

checkpoints. “Change management can be seen 

as an intermittent project, with a discrete begin-

ning and end, addressing one or two big-ticket 

items, such as restructuring the organization or 

implementing a new IT system.”1 

Change leadership, on the other hand, is 

proactive and supports a culture of growth 

and improvement. Change leaders are adept 

at “building the desire to change and the ac-

ceptance of change into the culture and the 

values of an organization.”2 Effective change 

leaders create a vision for the future that inspires 

others to support change rather than resist or 

fear it. The vision clearly shows why change is 

necessary, the benefits of changing, and how 

people will be affected in their work. This vision 

ensures that everyone not only understands the 

benefits of change, but also feels like a part of 

it and wants to achieve it.

The Importance of Agility in 
Organizational Leadership
Legal organizations tend to manage change 

rather than lead it. They want to make big chang-

es, but they want to keep them under control 

at the same time. Additionally, the hierarchal 

nature of the legal profession lends itself to 

prioritizing leader-driven change as opposed to 

community-led change. The result is a change 

model that is heavily managed, takes substantial 

time, and requires leaders at the highest level of 

an organization or the profession to implement. 

While there is a place and time for managed 

change, change leadership strives to expedite 

and fine-tune change implementation. With 

large-scale ambitions, change leadership re-

quires involving all stakeholders who hope to 

effect positive change. There’s a strong need 

for collaboration and communication among 

stakeholders—they must be willing and able to 

work toward a common goal. 

The fine-tuning and collaborative nature 

of change leadership can result in more agile 

organizations—responsive to the needs of 

community members, responsive to external 

factors, and responsive to the organization’s 

mission. 

Leading Change
Cultivating Agility Through a Dynamic Mindset

BY  J.  RYA N N  PE Y T ON
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To be successful in this environment of 

rapid, concurrent, and never-ending change, 

organizations must grow their change agility not 

just to thrive but to survive. In fact, senior leaders 

began acknowledging how important agility is to 

their success nearly 15 years ago. In a 2008 survey 

by PricewaterhouseCoopers, 76% of the 1,150 

CEOs polled said their ability to adapt to change 

will be a key source of competitive advantage in 

the future.3 In a 2009 study by McKinsey, 9 out 

of 10 executives said that organizational agility 

was critical to business success and growing in 

importance over time.4 And the Project Manage-

ment Institute’s Organizational Agility Report 

introduced the following equation: greater 

organizational agility = better performance = 

improved competitive advantage.5

Agility in change leadership will be the 

defining attribute of a thriving organization 

in this modern world. Unfortunately, the legal 

profession continues to lag in its ability to 

generate agile change leadership. Lawyers 

usually do not learn theories of change or the 

leadership skills needed to understand and 

effectively execute change programs. Recently, 

some law firms have begun bringing in change 

consultants or employing permanent “change” 

staff, either former lawyers and/or professional 

managers. Nonetheless, this trend is new and by 

no means typical across the profession. 

So, for legal organizations and the profession 

to become more agile, lawyers need to improve 

their capacity for dynamic change leadership 

within themselves.

Developing a Dynamic 
Change Mindset
Organizational agility stems from individual 

agility. As a result, it is the agile and dynamic 

mindset of organizational leaders that will 

ultimately influence the organization’s ability 

to lean into and withstand change. Developing 

a dynamic change mindset as an individual 

leader requires moving from a familiar and 

prudent “reactive” way of problem solving to a 

“creative” approach to problem solving.

Our brains are socialized to be reactive to 

other people and outside circumstances. This 

outside-in way of viewing the world keeps 

us safe and feeling in control. To shift into a 

dynamic change mindset, we must move from 

a reactive brain to a creative brain and take 

an inside-out way of engaging with the world 

that incorporates our authentic selves and core 

passions and talents.6 The reactive-to-creative 

mindset shift is critical to fostering a culture of 

innovation, collaboration, and value creation 

that dynamic change leaders generate within 

their organizations.

According to McKinsey,7 there are three ways 

to move from a reactive to a creative mindset:

1. Let go of the need for certainty and instead 

foster innovation through an approach of 

discovery. A creative mindset requires us 

to embrace risk. Lawyers are uniquely risk 

averse, so adopting a mindset of discovery 

is a great first step for lawyers who want to 

become more dynamic in their thinking.

2. Move away from traditional power and 

leadership hierarchies and foster collabo-

ration. The legal profession is structurally 

hierarchical, which creates unhelpful 

power dynamics between leaders and 

teams and can quash innovation. An 

approach of partnership rather than 

authority inherently leads to more agility.

3. Adopt a mindset of abundance. A scarcity 

mindset keeps us stuck in a false belief 

that we never have enough—time, money, 

clients, opportunities, and so on. With its 

focus on the billable hour and maximum 

productivity, the legal profession suffers 

from a scarcity mindset. It’s no wonder 

when rewards like partnership are scarce, 

resources are limited, micromanagement 

abounds, and generally, short-term think-

ing is the norm. When we assume that we 

have limited resources, our appetite for 

risk is inherently limited. Alternatively, 

a mindset of abundance helps us to see 

the possibilities that exist and provides us 

with feelings of clarity, confidence, and 

capability to create change.

When we can let go of our conditioned way of 

reacting to the world and to each other through 

risk taking, collaboration, and abundancy, we 

can shift our collective mindset to be more 

dynamic and agile, which will in turn allow 

us to become more effective change leaders.

Conclusion
Change is one of the only certainties in life. We 

can either react and manage through change 

or we can lead through it. Change leaders are 

in a pivotal role to renew, refresh, and motivate 

the people around them—and to inspire new 

beginnings and bridge to the future. While it 

may not be second nature for lawyers to serve 

as change leaders, it is possible. Organizational 

transformation begins with self-transformation. 

And you might even find that a more agile 

professional mindset leads to a more agile 

personal mindset as well. How can you be a 

change leader for your organization?   

NOTES
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A 
new era of uncertainty has dawned 

in the legal profession, and it could 

represent a tipping point for busi-

ness operations and profitability in 

law firms of all sizes as the demand for legal 

services fluctuates.1 The pandemic accelerated 

several trends that had been reshaping the legal 

industry since the Great Recession, including 

increasing rates of attorney attrition, shrinking 

law school enrollment, and growing reliance 

on advanced technologies, such as those that 

enable remote work. As the pandemic eased, 

law firms faced a record level of legal demand, 

yet found themselves without the productive 

talent needed to meet the demand. To make 

matters worse, a nationwide price war for talent 

began to hobble many firms. Looking ahead 

to the next three to five years, even when the 

economy recovers and demand for services 

stabilizes, law firms will likely continue to face 

a challenging labor market due in large part 

to generational shifts, law school enrollment 

trends, and increasing workforce mobility. 

Talent supply difficulties across the legal 

market are endangering law firm profitability, 

according to the Thomson Reuters Institute,2 

the nation’s leading experts on the business 

of law. Productive employees—including 

partners, shareholders, associates, and also 

business management staff like paralegals, firm 

administrators, and legal assistants—are the 

most valuable assets of every law firm. Yet the 

risk of being unable to hire and retain quality 

talent has never been greater. And without 

the bench strength necessary to satisfy client 

expectations while grinding out sufficient 

billable hours, law firm profitability can col-

lapse with little or no warning. Law firms that 

choose not to tackle these challenges now 

with future-focused strategies will do so at 

their own peril.

This article will help current and future law 

firm business leaders understand the state of the 

labor market for Colorado firms by explaining 

the economic, demographic, and professional 

trends that are contributing to the shortage of 

affordable and productive talent. Part 1 also 

outlines why traditional business models are 

proving inadequate to manage the impending 

talent crisis. Part 2 will introduce sustainable 

business growth strategies to help Colorado 

law firm leaders navigate the mounting talent 

challenges.

Staying Ahead of the 
Talent Curve—Part 1

Talent Challenges Facing Colorado Law Firms

BY  GE N E  C OM M A N DE R 
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Emerging Economic Trends
During the exceptional decade-long economic 

growth cycle that predated COVID-19, US 

law firms’ investments in human capital and 

commercial office space—historically their two 

largest business expenses—rose to new highs 

in most major metropolitan areas, including 

Denver. Law firms took advantage of historically 

low interest rates and dormant inflationary 

forces to grow their businesses but ignored 

the legal industry’s growing dependency on a 

dwindling supply of affordable talent. 

Then, seemingly overnight, came COVID-19 

and the near collapse of the US economy. But 

the pandemic proved a boon to the business of 

law. Firms enjoyed revenue windfalls in 2020 and 

2021 courtesy of the federal Paycheck Protection 

Program and state and local stimulus programs. 

Firms also reaped extraordinary rewards from 

the governmental lockdowns. Remote and 

hybrid workplace accommodations eliminated 

traditional work-life boundaries and enabled 

talent to serve their clients’ needs 24/7/365 

from their work-from-home billing stations. This 

allowed law firms to slash operating expenses 

while enjoying a dramatic increase in billable 

hours and cash receipts. 

But in 2022, law firms saw their profitability 

level off or decline, partly due to mounting 

overhead expenses.3 For instance, business 

travel and marketing costs reentered the pic-

ture. Office rental rates remain in flux, as many 

businesses have realized they can downsize 

their footprint to adjust their expenses. Perhaps 

not coincidentally, since 2021 at least nine of 

the largest Denver law firms have signed new 

leases for smaller office spaces.4 
Furthermore, law firm business leaders 

increasingly see big-picture economic con-

cerns—spiking inflation and interest rates, 

Russia’s war in Ukraine, chaos in supply chains 

and energy markets, and Wall Street’s paranoia, 

to name a few—as a threat to their profitability.5 

Indeed, the US stock market recently closed 

its worst year since 2008.6 

The Rocky Mountain region and Colorado’s 

Front Range may be better positioned than 

other areas of the country to withstand an 

economic downturn, but a recession would 

be a major drag on the state’s robust economy. 

The demand for legal services is not inelastic, 

so clients who critically evaluate their legal 

spend may scale back their legal representation 

or choose less expensive alternatives if times 

get tough.

Colorado law firms, then, are in a tenuous 

economic position as they confront serious 

talent shortages.

Shrinking Talent Pool
Supply-chain problems are not limited to 

manufacturing companies.7 And a new brand 

of supply-chain disruption is rippling through 

law firms—large and small—across the country. 

Shifting demographic forces and the eroding 

allure of a lifelong career in private legal practice 

have resulted in an inadequate pipeline of 

affordable and productive talent in the associate 

and midlevel talent ranks of Colorado law firms. 

The lack of human capital with proven 

legal skills and strong entrepreneurial instincts 

threatens to upend Colorado law firms’ financial 

sustainability. And as shown below, this dilem-

ma will not simply vanish when inflation rates, 

interest rates, and the stock market stabilize—it 

is here to stay unless firm leaders pursue new 

solutions. 

Generational Shifts
Senior talent (“baby boomers,” ages 59 to 77) 

continues to depart the profession upon retire-

ment, disability, and death. Law firms are rapidly 

losing the economic value senior attorneys have 

consistently produced through their personal 

cash receipts and business origination. In 

addition to these direct financial consequences, 

the baby boomer exit is draining invaluable 

experience, wisdom, and insight from the 

profession. These senior attorneys have been 

the glue that held small and midsize law firms 

together. This inevitable generational change is 

also depleting the ranks of productive paralegals, 

firm administrators, and legal assistants as 

younger generations pass over these once-prized 

career opportunities for attractive jobs in other 

industries. 

Attorneys at the tail end of the baby boomer 

cycle, who have less than 10 years of active 

practice ahead of them, may hesitate to embrace 

major law firm changes that impact the twilight 

years of their careers. Either way, their roles 

will need to be backfilled with capable talent 

who are prepared to carry on their legacy. And 

the sustainability of the law firms the boomers 

helped build will be in jeopardy if firm leaders 

fail to prepare for the boomers’ departure from 

the profession. 

The next generation of talent in line to 

serve as law firm leaders (“Gen X,” ages 43 to 

58) is about half the size of the baby boomer 

generation. The raw numbers alone signal that 

there simply is not enough talent in Gen X to 

fill the revenue generation, leadership, and 

ownership roles that will be vacated as boomers 

step aside. Law firms should both empower their 

Gen X talent to fill the essential roles held by 

the departing boomers and plan for longer-term 

human capital solutions.  

The crop of talent coming up next (“mil-

lennials,” ages 27 to 42) is the US labor force’s 

largest generation.8 Millennials’ values and 

Shifting 
demographic 
forces and the 
eroding allure 
of a lifelong 
career in private 
legal practice 
have resulted in 
an inadequate 
pipeline of 
affordable and 
productive talent 
in the associate 
and midlevel 
talent ranks 
of Colorado 
law firms. 
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perspectives often differ from those of their 

older colleagues9—with flexibility, transparency, 

collaboration, and personal meaning as chief 

drivers—so successfully integrating this gener-

ation into firms will require strategic shifts in 

firm management, compensation, and culture. 

Law firm leaders should be prepared to rapidly 

develop their millennials to fill the revenue 

generation, leadership, and ownership roles 

that will soon be open to them—or be willing 

to look outside the firm and pay a premium to 

fill talent gaps. 

Then comes the talent born since 1997 

(“Gen Z,” ages 26 and under)—the most diverse 

generation in US history10—who will become a 

vital part of the legal workforce in coming years. 

The Gen Zers’ viewpoints in many cases diverge 

markedly from the ethos of current law firm 

leaders. Further, the use of advanced technology 

is second nature to them, and their focus on 

state-of-the-art business solutions will only 

increase the demand for savvy investments by 

their law firms. The comparatively small size of 

Gen Z compared to the millennial generation—a 

gap that is particularly wide in the Denver metro 

population—is likely to exacerbate the talent 

shortage in the long term.11

Educational Trends
In addition to the challenges posed by gener-

ational shifts, educational trends signal that 

the cost of talent will continue to climb. After 

plummeting from 2010 to 2017, enrollment 

rose at law schools accredited by the American 

Bar Association (ABA) from 2018 to 2021.12 Yet 

enrollment was far lower in 2021 (117,305) 

than at its peak in 2010 (147,525).13 And the 

number of law school applicants seeking to 

enroll in 2022 decreased by 11.7% compared to 

2021, according to the Law School Admission 

Council.14 Many college graduates may find 

law school unappealing given the prospect 

of paying off undergraduate debt, which now 

averages $28,000 for law students,15 combined 

with law school debt—particularly at current 

or higher interest rates.

Undergraduate enrollment trends suggest 

that law school enrollment figures will not fully 

recover. College enrollment slumped in the face 

of COVID-19, and in 2025 first-year enrollment is 

predicted to plunge by up to 15%.16 This should 

not be surprising given that the US fertility rate 

sank during the Great Recession (a downward 

trend continued by millennials).17 

Meanwhile, large numbers of those who 

do attend law school are opting to pursue the 

growing career opportunities for law school 

graduates in corporations, government, and 

legal technology companies, among others.18 If 

the current trends continue, only half (or less) of 

future law school graduates will still be working 

for law firms just three years after graduation.19 

The Great Resignation
The modern work environment has seen a 

dramatic realignment since the pandemic, 

with record numbers of US workers quitting 

their jobs amid strong labor demand and low 

unemployment rates. The legal profession’s 

vital workforce—including law firm business 

management positions—is not immune. The 

Thomson Reuters Institute has found that large 

law firms are at risk of losing 125% of their 

associates over the next five years—a spike 

above those firms’ 50% pre-pandemic level.20 

While larger firms often have the resources to 

replace departing human capital by drawing 

from midsize firms, midsize firms then in turn 

pull valuable talent from smaller firms, which 

often lack the means to fill their talent gaps.

New research by McKinsey & Company cites 

the following factors to explain the startlingly 

high rate of attrition across many industries:21

 ■ lack of career development and advance-

ment

 ■ inadequate total compensation

 ■ uncaring and uninspiring leaders

 ■ lack of meaningful work 

 ■ unsustainable work expectations

 ■ unreliable and unsupportive people at 

work

 ■ lack of workplace flexibility

 ■ lack of support for health and well-being.

McKinsey’s findings are echoed by the 

ABA’s 2022 Practice Forward Report, “Where 

Does the Legal Profession Go from Here?” 

which cites work-life balance, compensation, 

welcoming and collaborative culture, and quality 

of work as among the factors most important to 

attorneys—particularly those who are female 

or persons of color—when deciding whether 

to switch jobs.22 

The McKinsey and ABA research strongly 

suggests that to stem attorney attrition, law 

firms cannot simply increase compensation 

but should also adopt holistic strategies to 

foster a magnetic law firm culture, as discussed 

further in part 2. 

Loss of Attorneys in Underrepresented Groups
The attorneys quickest to exit law firms are 

typically women and people of color. In a 

recent survey by Above the Law, half of fe-

male associates at firms of varying sizes plan 

to resign within one to two years, while just 

one-third of male associates plan to do so.23 

Yet 74% of male attorneys in an ABA survey 

believed firms are succeeding at retaining 

experienced women, compared to just 47% of 

female respondents.24 When it comes to people 

of color, far more white, Hispanic, and Asian 

associates report that they plan to stay at their 

firm in expectation of partnership than Black 

associates.25 As addressed in part 2, this data 

suggests that investing in equity and inclusion 

measures is a key strategy to sustain a pipeline 

of up-and-coming talent.26

Price War for Talent
The nation’s largest law firms reacted to their 

talent gaps by throwing money at first-year 

associate salaries in 2021,27 with comparable 

increases given to their more experienced talent, 

although firms’ aggressive hiring practices 

appeared to slow in 2022.28 New attorneys who 

graduated in 2021 are enjoying record-high 

salaries and employment rates, according to 

the National Association for Law Placement.29 

Relatively flat law school class sizes and law 

firms’ strong efforts to recruit summer associates 

led to predictions of a robust labor market for 

law graduates in the 2022 and 2023 classes, as 

well.30 Higher enrollment in 2021, however, will 

produce a notably larger graduating class in 

2024.31 Despite the fluctuations in entry-level 

talent, the rising cost of living nationwide makes 

it hard to imagine that associate salaries will 

drop substantially anytime soon, though large 

firm layoffs are not out of the question if the 

economy tumbles. 
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As the Colorado economy diversifies and 

expands, the Denver area is becoming an 

integral part of the national legal landscape. 

Not surprisingly, the price war for talent has 

made its way into the state through the national 

law firms with Denver branch offices. Data 

recently published by Law Week Colorado 

suggests that at least 47 law firms with out-of-

state headquarters (of which at least 24 have 

international offices) employ roughly 1,600 

attorneys in their Denver offices. In comparison, 

the 10 biggest Denver-based firms employ 

about 1,100 attorneys, while the top 200 firms 

responding to the survey employ about 3,200.32 

Although the number of attorneys in national 

firms is small compared to the nearly 17,500 

active attorneys in private practice licensed in 

Colorado,33 national firms have the financial 

means and labor market influence to attract 

and retain capable talent in ways that other 

Colorado firms cannot.34 Large Denver firms 

have lost talent to the national firms and thus 

have raised salaries for their first-year associates 

and midlevel talent to stay competitive. The price 

pressure will increasingly be felt throughout 

the Denver legal market and around the state. 

Furthermore, the remarkably strong demand 

for legal talent in Colorado will continue to drive 

salaries up. Colorado ranks 19th in the nation in 

the “ABA Profile of the Legal Profession 2022” 

for number of attorneys residing in the state.35 

The Denver-Aurora-Lakewood metropolitan 

area has the eighth highest demand for legal 

talent in the nation, with Boulder following at 

39th and Colorado Springs holding the 98th 

position.36 And as a prominent national and 

international economic and transportation 

hub, Denver’s presence on the national stage is 

likely to grow. Among national law firm leaders 

recently surveyed, 61% said that their firms 

are targeting Southwestern states for further 

domestic growth.37 

As significant salary increases take hold 

statewide, Colorado firms that do not follow 

suit will be at risk as their talent begins to feel 

overlooked and undervalued. When recruiters 

and higher bidders come calling, the firms that 

do not counter those offers will watch both 

associates and highly productive midlevel talent 

walk out the door. Loss of talent in turn will cut 

into the billable hours and cash receipts that 

are needed to achieve firm financial goals. It 

will also make it more difficult to satisfy client 

service demands. Once that happens, profits 

per equity partner (PPEP)—the legal industry’s 

chief indicator of financial success and sustain-

ability—will decline. This will disappoint the 

firm’s most productive business generators. 

Top talent and future-focused clients will start 

exploring their options. 

Consider applying for a seat on Colorado Lawyer’s Advisory Board. Board members meet every few 
months to make policy decisions and bring fresh perspectives to the table. Duties include:

 � Advising on journal policy and scope
 � Identifying ways to attract new authors and submissions
 � Promoting Colorado Lawyer within the legal community
 � Advising on sensitive issues (e.g., plagiarism claims or controversial submissions)

To be considered for an upcoming board vacancy, please send your résumé and a letter of interest 
to Susie Klein, managing editor, at sklein@cobar.org. Board members meet quarterly (either in 
person or virtually) and serve a three-year term (with the opportunity for one additional term).      
The application deadline is May 15, 2023. 

ARE YOU A FAN OF 
COLORADO LAWYER? 
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Colorado’s high percentage (from a na-

tionwide perspective) of relatively small law 

firms—and the businesses that depend on 

them—face the greatest risks from the rippling 

effects of the price war. Recent data published by 

Law Week Colorado and the Office of Attorney 

Regulation Counsel suggests there are hundreds 

of Colorado-based firms that employ fewer than 

50 attorneys (not to mention roughly 5,500 solo 

practitioners with active licenses).38 These firms 

are a vital segment of the profession, serving 

the needs of countless local and family-owned 

businesses and adding tremendous strength to 

the state’s economic backbone. The ill effects 

of the price war will be felt throughout the 

profession and the Colorado economy for years 

to come—unless the legal industry remedies 

its talent conundrum. 

Shifting Business Models
Traditional law firm growth strategies will 

struggle to adapt to the talent problems that 

accompany this new era. This article focuses 

on the two models that Colorado firms have 

become reliant on: organic growth and lateral 

hiring.

Organic Growth
The preferred, longstanding practice for 

growing successful law firms has been an 

organic approach that depends on attracting 

a sufficient pipeline of talent coming out of 

law school. The firm offers inexperienced 

talent the opportunity to hone their legal skills 

and business acumen while they grow their 

books of business by performing meaningful 

legal work for high-quality clients and serving 

their communities. Through this approach, 

firms endeavor to develop, reward, and retain 

talent throughout their legal careers. But the 

approach relies on the assumption that talent 

is ready and willing to dedicate the greater part 

of their professional lives to a single firm. That 

is no longer the reality.

Indeed, the traditional year-round law clerk 

and summer associate programs used by law 

firms to attract talent out of law school have 

never guaranteed long-term staffing success. 

Even before the Great Resignation, the best 

and brightest talent frequently left their first 

associate position within a few years. That is 

even more true today. Only 51% of 2018 law 

graduates surveyed were working in law firms 

three years after graduation.39 Moreover, 67% of 

2018 graduates had already held two or more 

sequential law-related jobs between graduation 

and December 2021.40

Once the novelty of private practice wears 

off, new hires often struggle to feel included 

and valued by law firm leaders and their col-

leagues. They become frustrated, disillusioned, 

or opportunistic for a variety of personal and 

professional reasons. Eventually, they may 

choose to leave the firm despite its generous 

compensation package and the substantial 

amount of time colleagues have invested in 

their career progression. Traditional organic 

growth strategies have proved particularly 

ineffective in retaining young attorneys who 

are female and/or people of color.

It takes an enormous investment of time (at 

least five to seven years) on the part of firm and 

practice group leaders to develop rookies into 

skilled attorneys and productive midlevel reve-

nue generators—much less proven rainmakers 

and business leaders. The lost opportunity costs 

incurred by firms that rely on organic growth 

strategies can take a significant toll on PPEP 

when homegrown talent well-groomed for 

success—and their clients—walk out the door.41 

While organic business growth strategies 

standing alone have failed to satisfy law firm 

talent needs from one generation to the next, 

a well-managed organic strategy can still play 

a valuable role in supporting Colorado firms’ 

long-range financial and professional stability 

when coupled with other future-focused growth 

strategies and investments to ensure the firms’ 

legacy, as discussed in part 2. 

Lateral Hiring 
Since the Great Recession, hiring talent away 

from competitors has become a widespread 

business growth strategy among Colorado law 

firms. Lateral moves have involved talent with 

experience levels ranging from junior associates 

to senior rainmakers and from entry-level to 

seasoned business management staff. In fact, 

law firms have become increasingly reliant on 

lateral hiring practices as a workaround when 

unable to satisfy their human capital needs 

through organic growth strategies alone. 

Lateral hiring of experienced attorneys 

typically involves two ingredients: first, a law 

firm that is willing (or desperate) to invest in the 

future success of an attorney who has proven 

legal skills, an established reputation, and a 

book of transportable business; and second, a 

dissatisfied attorney who is willing (or desperate) 

to leave a law firm that is no longer providing 

the comfortable financial and professional fit 

that was expected. 

Lateral moves give the acquiring firm an 

opportunity to add bench strength, new practice 

areas, and new clients, while providing the 

incoming talent an opportunity to achieve 

greater financial and professional success by 

joining a firm with a more desirable business 

model, talent pool, and client base. 

But before long, lateral hiring transactions 

commonly disappoint the participants for rea-

sons that often can be traced to their unrealistic 

and loosely defined expectations.42 Simply 

put, it is human nature for one or both sides 

to stretch for what they want (or desperately 

need) by overpromising. What’s more, these 

transactions are normally quasi-secret (both 

internally and externally) and based only on an 

Traditional 
organic growth 
strategies 
have proved 
particularly 
ineffective in 
retaining young 
attorneys who 
are female and/or 
people of color.
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informal exchange of unverified information 

about the candidate’s book of business and 

the opportunities the firm can offer. With 

the benefit of hindsight, the acquiring firm 

frequently concludes that it overpaid for the 

gains it received, especially when a recruiting 

fee was part of the firm’s investment equation. 

In the end, speculative lateral hiring strategies 

simply reshuffle talent between law firms, 

contributing to the profession’s skyrocketing 

cost of talent without providing a dependable 

return on investment. 

Luring individual attorneys or small groups 

away from local competition via a bidding war of 

sorts can also have other serious repercussions. 

For example, a lateral hire seen as an obvious 

failure by the firm’s loyal talent, top prospects, 

and savvy clients can cause serious reputational 

damage to the firm and its leaders. 

As a practical matter, the speculative lateral 

hiring practices seen of late among the larger 

and midsize Denver-area law firms may have 

run their course as a solution to short-term 

talent gaps. With the scramble for lateral talent 

that has occurred in the past three years, the 

supply of candidates may have been depleted. 

Regardless, from a forward-thinking perspective, 

law firm business leaders should insist on more 

dependable and cost-effective smart growth 

strategies to satisfy their human capital needs.  

What’s Next
This new era of uncertainty is showing signs of 

becoming a more lasting brand of financial and 

professional disruption to the business of Col-

orado law than firms have experienced during 

prior volatile business cycles. Law firm business 

leaders cannot overcome the current economic, 

demographic, and professional challenges 

merely by convincing their colleagues to work 

harder—doing so would only increase attrition. 

Nor can law firms manage the rising costs of 

their business operations by simply raising 

hourly rates or slashing overhead expenses. 

Instead, wise investments in high-value human 

capital and the tools that talent needs to be 

competitive will be the keys to Colorado law 

firms’ success over the next three to five years. 

Notably, these investments will require 

significant changes in firm business models, 

which will be complicated by the generational 

shifts explored above. Full consideration of the 

challenges Colorado law firm leaders will face 

in navigating multigenerational workplaces is 

beyond the scope of this article.43 Suffice it to 

say, for some baby boomers it will be difficult 

to relinquish control over the law firms they 

helped build and the rewards they have come 

to expect from their hard work and success over 

many decades. They may feel as though they are 

being elbowed out and may hold strong opinions 

about how the business should continue to 

be operated, making it difficult for them to 

recognize the importance of elevating younger 

talent. Meanwhile, younger generations may 

also be resolute in their preferences, possibly 

blinding them to the value in making common 

cause with those who have paved the way for 

them. But it is in the mutual best interest of talent 

of all ages to seek middle ground to ensure the 

firm’s lasting prosperity through continuity and 

smart growth planning.44 And indeed, forging 

a new path can bring a fresh sense of purpose 

to a vibrant, intergenerational mix of talent.

It will not be easy or inexpensive, but law 

firm leaders should not shy away from tackling 

these challenges head on. To move ahead in 

a way that benefits all generations, law firm 

leaders should embrace repeatable, ethical, 

responsible, and profitable smart growth strate-

gies,45 in keeping with the findings of McKinsey, 

Thomson Reuters, and the ABA. Colorado 

law firms will enhance their competitiveness 

by (1) establishing innovative nontraditional 

short- and long-term staffing relationships to 

supplement organic strategies; (2) exploring 

merger and acquisition opportunities with 

like-minded, future-focused firms to reduce 

their dependence on piecemeal lateral hiring 

practices; and (3) fostering a magnetic law firm 

culture to attract, develop, reward, and retain 

the right talent. Part 2 of this article addresses 

in greater depth the exciting opportunities 

offered by these forward-looking strategies.    
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D
ocket research is the start of many 

legal workflows. Litigation strat-

egy, calendaring, expert witness 

research, judicial research, and 

business development are all familiar legal 

tasks, but much of the related work starts with 

information in dockets. Dockets, also referred 

to as a register of actions or case summary, 

contain pertinent case information, such as case 

number, judge, parties, and events of the case. 

Given the importance of dockets within legal 

research, it’s no wonder that docket research 

has become an increasingly important task. 

Federal docket research is generally more 

straightforward than state docket research. 

While federal dockets are electronically available 

via PACER,1 there’s no such unified e-filing 

system for dockets at the state level. Instead, 

it’s left to individual states, and sometimes 

even counties, to determine the availability 

of electronic access to their court records. To 

further complicate matters, some state court 

databases combine e-filing systems with their 

docketing databases, while others keep them 

separate. Moreover, some courts are still in the 

process of transitioning to online platforms, 

both for e-filing and docketing systems, so some 

records are not yet available online. 

This article examines the current state of 

affairs regarding online access to state dockets. It 

begins with a brief overview of Colorado’s e-filing 

and docketing systems, and then addresses some 

of the challenges faced by other jurisdictions 

and what’s being done to overcome them. 

Finally, it looks at what’s new and what might 

lie ahead in the realm of state docket research.

Colorado’s E-filing 
and Docketing Systems
Technology has proven to be efficient and 

economical for court systems.2 Colorado was 

an early pioneer of online access when the 

Colorado Judicial Branch launched its first 

e-filing platform in 1999, making it one of the 

first states to make such a technological leap.3 

An L.A. Times article about the new e-filing 

platform boldly asserted that lawyers would 

be able to push a button on their computer 

terminals to process court filings from their 

offices.4 

While design and maintenance of the e-filing 

platform was originally outsourced, the Colorado 

Judiciary brought the platform and public access 

to it in-house in 2008 by using a self-funded 

approach.5 Judicial approval in 2010 meant that 

the new e-filing platform, Integrated Colorado 

Courts E-filing System (ICCES), was developed 

and launched in 2011.6 The name ICCES was 

eventually changed to Colorado Courts E-filing 

(CCE), effective November 1, 2016, and Colorado 

still uses the platform.7 

CCE allows eligible users (attorneys, govern-

ment agencies, parties to a case, etc.) electronic 

access to pleadings with an e-filing account. 

While there’s no fee to create an account, 

viewing the contents of a case, including the 

docket, comes with an upfront cost of $15.8 

Users should note that search functionality in 

CCE is limited, and, similar to PACER, they are 

paying to access documents that may or may 

not exist. Those who are ineligible to access 

CCE can purchase copies of court records using 

the judicial branch’s online Record/Document 

Request Form,9 or by contacting the appropriate 

clerk of the court directly. 

Unlike CCE, the Colorado Docket Search 

tool10 on the Colorado Judicial Branch website 

does not require an account. The tool offers 

access to online case information from Colorado 

district and county courts, but full-text access 

to pleadings is not available. Users can search 

court records based on the county where the 

case was filed and then narrow the search by 

supplying more case information, such as the 

case number, a party’s first or last name, or 

attorney bar number. 

Different State, Different Solution
Methods for accessing e-filing and state-level 

docketing systems are as unique as the states 

themselves. Differing system platforms, docket 

entry specifications, and levels of public access 

can affect a researcher’s ability to access elec-

tronic court records. State trial court access and 

information still varies wildly for several reasons, 

including funding issues and the responsibility 

to protect citizens’ personal information. 

Funding constraints pose a problem for 

local courts when trying to create electronic 

access to court records. Local municipalities 

and governments are already working within 

a tight budget, so the high overhead cost of 

implementing electronic filing and docketing 

systems can be problematic. On top of the 

startup costs associated with such a major un-

dertaking, there are additional fees for manually 

and electronically obtaining dockets,11 as well as 

ongoing costs for maintenance and personnel.

If an in-house solution is not feasible, 

third-party state docketing databases, such 

as Tyler’s Odyssey File & Serve, enable the 

electronic filing of documents with courts via a 

secure, web-based portal; these filings are then 

made available to be searched and downloaded 

by researchers. To date, Odyssey File & Serve’s 

Enterprise Justice Software is used by more 

than 24 states.12 Texas’s implementation of the 

re:Search platform was the largest statewide 

Methods for 
accessing e-filing 
and state-level 
docketing systems 
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e-filing implementation in the country and 

was successfully rolled out within 12 months 

of Texas Supreme Court Order 13-9165, which 

required electronic filing in certain courts.13 

The ever-expanding re:Search platform14 does 

associate a cost with purchasing pleadings in 

conjunction with the ease of e-filing; however, 

researchers can typically sign up for a free 

account to view the contents of state court 

dockets.

The documents that receive the most public 

exposure via electronic access are those created 

by the court itself—its dockets, calendars, 

indexes, settlements, and case dispositions.15 

Court records can contain social security num-

bers, names, dates of birth of minor children, 

financial information, and even medical records. 

Documents containing this extremely sensitive 

information should give courts pause, as the 

country’s fastest-growing computer-related 

crime is identity theft.16 Such information 

can also be used to commit crimes such as 

extortion, blackmail, and assault.17 Citizens 

cannot typically refuse to submit a document 

to a court, even if it contains personally iden-

tifying information. Courts must therefore 

consider ways to conceal, suppress, or limit 

this information or risk violating the public’s 

trust and confidence. Many courts have taken 

this into consideration and require a phone 

call to the court clerk to obtain these highly 

sensitive documents.

Organizations Aiming for a Solution
Established in 1955, the Conference of 

State Court Administrators (COSCA) has 

consistently worked to improve state court 

systems.18 COSCA’s mission statement includes 

a provision about establishing a forum to aid 

state court administrators with the development 

of their justice systems.19 COSCA has been a 

pioneer in the court technology arena. In 1997, 

COSCA discussed developing a model court 

case management system that was based on 

functionality and features.20 Today, the COSCA 

Guidelines for state court e-filing implemen-

tation are used by several local courts,21 and 

several states are updating their access policies, 

using the Guidelines for reference.22 Guideline 

recommendations touch on topics including 

methods of limiting information, varying levels 

of access, public terminals, and electronic 

storage of archival records.23 

One additional organization, The National 

Center for State Courts (NCSC), works to 

improve the administration of justice in local 

courts and to gather information and produce 

innovations to benefit all courts.24 The Court 

Statistics Project (CSP), a joint effort of COSCA 

and NCSC, aims to aggregate and publish state 

court caseload data that is collected from the 

state court administrators’ offices.25 The CSP 

now provides data on state court structure, 

authority, reporting practices, and caseload 

volume and trends—something once thought 

unimaginable—which is invaluable to law firms 

and docket research.26 

The Future of State 
Electronic Court Records
Access to state dockets has become a big busi-

ness both for courts and court users. According 

to the NCSC, e-filing is now a billion-dollar 

industry in the United States, and with court 

budgets facing constraints around the nation, 

there are additional opportunities for creative 

growth.27 Aside from e-filing, researchers are 

now looking for a deeper understanding of 

courts and analytics on the information within 

dockets. 

The process for accessing both federal 

and state dockets on larger vendor platforms, 

such as Lexis CourtLink, Westlaw Dockets, 

and Bloomberg Dockets, is straightforward 

for users; databases typically include access 

to all federal and select state courts. Smaller 

companies are popping up with the sole focus 

of providing access to local court electronic 

records. One vendor, DocketAlarm, has over 

650 million dockets and documents and seeks 
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to provide coverage for every litigation docket.28 

Another vendor, Trellis, focuses only on state 

coverage, includes state judge analytics, and 

aims to make state trial courts and legal data 

more accessible and transparent.29 In fact, 

Trellis aims to be so transparent that it’s made 

its docket coverage map publicly available.

One of the features of newer docketing 

platforms, access to crowd-sourced documents, 

allows wider access to information that might 

have previously been more difficult to obtain, 

both in terms of accessibility and cost. Both 

DocketAlarm and Trellis use crowd-sourced 

documents, meaning that if someone buys 

a pleading on one of these platforms, other 

platform users who access the same docket 

can also access that pleading at little to no 

cost. RECAP is an example of crowd-sourced 

document access on a federal level. RECAP, 

which is PACER spelled backward, is software 

that allows researchers to automatically search 

for free copies of PACER documents already 

downloaded by other users and saved to their 

database.30 

Courthouse News Service (CNS), which 

is primarily focused on civil litigation news, 

just revamped its service to include access 

to more state court documents. Historically, 

CNS has not provided comprehensive docket 

information but focused on alerting its users to 

new filings and rulings. While the CNS platform 

is not strictly focused on docket access, CNS 

court reporters are familiar with the access 

troubles surrounding local court records. In 

fact, CNS journalists recently traveled more than 

1,000 miles to visit 25 Virginia circuit courts to 

demonstrate the number of resources needed to 

effectively cover the public record of Virginia.31 

As evidenced by the results of the CNS journey, 

it is safe to say that accessing state court records 

is a costly, time-consuming practice. 

Conclusion
The difficulty of conducting state docket re-

search is knowing where to start. Whether 

researchers are looking for analytics or plead-

ings, until a state-level PACER-like system 

exists,32 this type of research will continue to 

be a challenge. As courts work to assess and 

improve their digital tools, they will need 

to combine technology with other process 

improvements and implement the guidelines 

that others already have identified as essential. 

Additionally, courts must incorporate feedback 

from their users and, despite a lack of a universal 

solution, users must continue to endeavor in 

their state court research.    
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Scene 1—A Trip Imagined
“What are you reading, Grandpa?” Jussi asked 

as he skidded to a stop and jumped off his bike.

 Hiski had taken up reading outside since 

the weather turned warm. He sat on his wooden 

porch in the old wooden rocker, warming his 

aging muscles in the sun. 

“About Athens’ sin against philosophy,” Hiski 

said with disgust edging his voice. 

“Their sin? What’d they do?” Jussi’s eye-

brows peaked with curiosity at the mention of 

a sin against philosophy. These discussions of 

philosophy frequently turned into adventures.

Hiski sucked in deeply on his pipe. “It makes 

me a bit angry to think about.” He blew out 

deeply, exhaling slowly to calm himself. 

“They murdered him,” he whispered to 

himself. “Our father, Socrates.”

Jussi knew that Hiski would take several 

minutes to get control of himself, so he went 

inside the small trailer to peek into the fridge. 

Usually Hiski was meticulous, with everything 

in its proper place. He was even more than 

meticulous; he was obsessive about order 

and cleanliness. But today the place was a 

mess. “Well not really a mess,” Jussi thought to 

himself. “More like scattered.” Books were lying 

haphazardly on the floor, counters, and chairs, 

like they had been tossed aside after a quick 

inspection. Notes in Hiski’s perfectly squared 

writing were strewn over the tops of the books. 

“I wonder what he was looking for,” Jussi 

said aloud to himself while pulling an orange 

pop from the fridge. 

“Jussi,” Hiski spoke in that deep baritone 

he saved for moments he needed authority, 

“pour me a glass of scotch and come out here. 

I need to talk to you.”

Jussi knew exactly what to do. Pour from the 

bottle on the counter by the bookshelf, pour it 

into the smoky grey glass that Hiski kept sitting 

next to the bottle, and fill the glass one-third 

full, no more, no less. Add one ice cube, and 

only one. Jussi once got a 20-minute lecture 

on properly appreciating the simple things 

in life when he added three ice cubes to the 

glass, because colder must be better he had 

thought. Grabbing his soda, Jussi carried the 

scotch outside and handed it to his grandpa. 

“Kiitos,” Hiski said, speaking Finnish, while 

staring down at the weathered deck beneath 

his feet. He moved back and forth slowly in the 

rocker, the deck creaking beneath him. A low 

rumbling came from his chest. Jussi had heard 

that sound before and it meant his grandpa was 

upset. Really upset. 

“Just sit with me for a while, Jussi-polka. 

Your presence helps.”

Hiski rocked and Jussi sat square legged 

taking sips from the bottle in his hand. Hiski 

finally breathed in deeply and said, “It is im-

portant that you understand Athens’ sin so you 

can help prevent it in the future.” 

Athens’ Sin 
Against Philosophy
BY  JOH N  H I S K I  R I D GE 
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“Me?”

“You never know what the future holds, my 

boy. You never know, so you must prepare.”

“A trip, Grandpa?” Jussi asked with excite-

ment growing in him. 

Hiski heard the new tone in his grandson’s 

voice. Raising his eyes to Jussi’s face, and with 

a grin beginning to turn up the corners of his 

mouth, he said, “A trip, my boy. A trip. Can you 

spare the courage?” 

Hiski knew the answer before it even came 

out. 

“Of course, Grandpa. A trip!”

Hiski smiled. He knew Jussi loved their trips 

to the past. 

“But should we clean up the mess inside 

before we leave?” Jussi asked.

A blackness creased the edges of Hiski’s 

eyes, just enough for Jussi to note, and then 

disappeared. “Just leave it, Jussi. I found what 

I was looking for.” 

“What’s that?”

“The plan for Socrates’s escape!”

Scene 2—The Trip Back
“Let’s see if we can get it right this time, Jussi. 

One leap, tip backward, and then we are off.” 

Jussi ran toward the chair and leapt hard 

into Hiski’s lap. The momentum tipped the chair 

backward, but it kept tipping, never falling to 

the floor. They began spinning round and round 

and round until the black circles appeared. The 

Doppler effect, Hiski had told him after their 

second trip. They spun until Jussi couldn’t 

remember any more. And then he heard his 

grandpa’s voice.

“Up Jussi, get up.” Hiski grabbed Jussi’s 

shoulder and rolled him onto his back. “You 

always pass out.”

“I’m sorry, Grandpa—it’s the spinning.” 

“It will get better soon enough.”

Jussi wondered how Hiski knew this, but he 

believed the words his grandpa spoke. Jussi sat 

up and looked around. 

“We’re in the middle of a field, Grandpa. 

A wheat field.”

“Obviously, my boy. We couldn’t very well 

land in the middle of the city without raising 

suspicions, now could we?”

“What city?”

“Athens, of course. Now get up. And put this 

on,” Hiski said, handing Jussi a single piece of 

clothing. 

Jussi knew better than to question, so he 

stripped off his clothes and pulled the cloth 

over his head. It was a single covering that hung 

down to his knees. 

Hiski handed him a belt. “Put this on, around 

your waist.”

“Grandpa, this looks like a dress!”

“Yes, it does. It’s called a tunic,” Hiski said 

while pulling his own tunic on. “And put on 

those sandals next to you.”

“Where did you get them?”

“While you were sleeping, that gentlemen 

right over there brought them for us,” Hiski said, 

pointing behind Jussi to an elderly man sitting 

on a large stone. 

Jussi turned around, inspected the man, 

then nodded. 

“Pleased to have you here, Jussi,” the man 

said in Greek. “Hiski has told me much about 

you.”

“When?” Jussi wondered. There was much 

about Hiski he didn’t know, Jussi thought to 

himself. 

“What’s that language?” Jussi asked Hiski, 

not even wondering why he understood it. He 

couldn’t explain it, but he always understood 

the local language when they spun through time. 

“Attic,” Hiski responded. “A dialect of Greek, 

spoken in Athens.” 

“The language of Socrates and Plato,” Jussi 

whispered in awe.

“Yes, my boy. We are here in Athens at the 

time of Socrates’s trial.”

“Who’s that man?”

“Socrates’s best friend, Crito. He is here to 

help us. Together we are going to try and free 

Socrates.”

“Just us?”

“No, there are others. But not many. Come 

now, let’s go.”

Leaving their clothes in a sack by the rock 

Crito was sitting on, they turned east and fol-

lowed Crito into the city. 

Scene 3—Meeting Socrates
Crito led Hiski and Jussi through the walls of 

Athens and into the marketplace. 

“This is the agora,” Crito whispered to them. 

“We will find Socrates in the northwest corner, 

near the court. He is to be charged and tried 

today. So you came just in time.”

They worked their way through the crowd, 

Crito leading, Hiski following, and Jussi trying 

to keep up with the two old men. 

“They may be old,” Jussi thought to himself, 

“but they sure can move quickly when they 

want to.”

Crito kept heading northwest, even though 

many men tried to stop them and engage Crito in 

conversation. By the way the men greeted him, 

it appeared to Jussi that Crito was well known 

in Athens, even important.

After much effort, they approached the 

ancient hall of justice. “The court is actually 

three buildings set in a triangle configuration,” 

Crito explained to them. “Socrates is to be tried 

in Law Court C,” Crito pointed toward the large 

rectangular hall on the right. “Law Court A is the 

large, marbled colonnade over on the left. It is 

reserved for trials with unusually large juries. Law 

Court B is the same size as C,” Crito explained, 

while directing their gaze to each individual 

building. “We should head over to the right.”

Walking over to Law Court C, Crito’s arm lifted 

and pointed toward an old man standing with a 

much younger man in front of the courthouse. 

“There is Socrates.”

Jussi looked intently at the father of Western 

philosophy, and he couldn’t help himself. “He’s 

so ugly!”

“Jussi!” Hiski quickly admonished.

Crito threw his head back as a laugh exploded 

from his chest. “It’s okay, Hiski,” he explained 

when he got himself under control. “I have 

known Socrates for almost 70 years and I can 

tell you he was the ugliest kid I ever saw, and he 

grew into the ugliest man I have ever seen. Look 

at him: he is short, thick through the middle, a 

wrinkled face with a large nose, and that nose 

sits on the largest head the gods have ever made. 

Zeus would be proud to have that weight sitting 

on his shoulders.”

Hiski grinned at Jussi but shook his head 

slightly to remind Jussi that this wasn’t an 

invitation to continue with such observations.

“But let me tell you something, my young 

friend,” Crito said, putting his hand on Jussi’s 



20     |     C O L OR A D O  L AW Y E R     |     M A R C H  2 0 2 3

DEPARTMENT   |    THE SIDEBAR

shoulder, “It is fortunate for us and for the world 

to come that the gods made him with such 

a large head. Because inside that ridiculous 

skull lies the largest brain the gods have ever 

created. We Athenians are lucky to lay claim 

to him. And from what Hiski tells me, so is the 

rest of the world.”

Jussi again looked at his grandpa, wondering 

what else he didn’t know about this man.

Crito took Jussi’s arm and steered him over 

to where Socrates was still conversing with 

the young man. As they approached, Socrates 

turned and greeted them. “Ah, my friends Crito 

and Hiski. And you must be Jussi. Hiski said 

you might be coming. I am so happy to finally 

meet you.”

“M-me too,” Jussi stammered. 

Bending down to look Jussi in the eyes, 

Socrates whispered in his ear, “Pay attention 

to my conversation with this young man. You 

might learn something important.”

Standing back up, Socrates introduced the 

new arrivals to the young man. “Meet my good 

friend Euthyphro. He is a priest and an expert on 

religious rites that honor and benefit the gods. 

He is at the courts to bring charges against his 

own father for manslaughter.”

Scene 4—The Argument 
with Euthyphro
Jussi choked back his outrage and fought the 

rising urge to comment on Euthyphro’s actions. 

Before he could speak Hiski put a firm hand on 

his shoulder and squeezed. 

“We were talking about piety,” Socrates 

reminded Euthyphro. And turning to the new 

arrivals, he said, “I think you would use the 

term righteousness. Yes, that fits better in your 

language.”

“Yes, yes, yes,” Euthyphro replied. “I have 

an excellent understanding of all things that 

are pious, being a priest and all.”

“Then tell me, my young friend,” Socrates 

replied, “what things are pious?”

“Well, that is easy. Prosecuting a murderer 

like my father is pious.”

“Most Athenians would disagree, I think,” 

Crito added from long experience.

“Crito is right, I am afraid,” Socrates con-

tinued. “But that is of no matter, because you 

didn’t answer my question. I don’t want to 

know what specific actions are pious, but what 

is the characteristic that makes all individually 

pious acts pious? Let me rephrase my question: 

What is the one thing in which all individual 

pious acts participate that allows you to then 

call them pious?” 

“You are a silly man, Socrates, because you 

ask questions that make no sense.”

“Well let me try again, and I apologize for my 

lack of knowledge. Surely there is one thing that 

allows you to call all pious acts pious, and one 

different thing that allows you to call all impious 

acts impious. Let’s call these things the forms 

of piousness and impiousness, or the models 

from which all such acts are simply copies. Do 

you agree?” asked Socrates.

“Yes,” Euthyphro replied, but a bit sulkily, 

Jussi thought.

“Well, I just want to know what that thing 

is. But you are keeping it hidden from me,” 

Socrates chided.

“Okay Socrates, listen closely to me, because 

I don’t have much time or much more patience. 

What all the gods love is pious and what all the 

gods hate is impious. There is your form. Are 

you happy now?”

“Don’t be angry with me, my young friend,” 

Socrates said while placing a hand on Euthyphro’s 

arm, “I am just trying to learn what I don’t know. 

And I don’t really understand your definition.”

“How can you not understand me? I am 

perfectly clear.”

“Well, perhaps I will understand after you 

answer one more question: Is the pious act or 

pious thing loved by the gods because it is pious, 

or is the act pious because it is loved by the gods?”

“Sometimes I loathe you, Socrates,” Euthy-

phro hissed. “You are like Daedalus’s statutes; 

when a person looks at them they are pointing 

one way, then when he turns around the statutes 

point another way. Just when I think I understand 

something, you come along to try and confuse 

me. But I won’t allow it. I am the priest; I know 

what is pious!” 

With that speech, Euthyphro turned and 

stalked off into the courthouse.

Turning back to the newcomers, Socrates 

broke out in laughter. “He seems a bit mad 

at me.”

Crito’s deep laughter rolled in waves, as Hiski 

chuckled and Jussi looked confused.

“Well, what did you learn, my boy?” Socrates 

asked after kneeling down so he was level with 

Jussi.

“He really doesn’t like you.”

Continuing to chuckle, Socrates replied “Yes, 

he is a bit mad at me right now, but he will come 

around. He really is just a bit hot in his temper. 

But what else did you learn?”

“He doesn’t know the meaning of righteous-

ness and unrighteousness.”

“So right,” Socrates retorted, slapping Jus-

si’s shoulder. “And here is what I want you to 

remember: the smarter person is the one who 

knows he doesn’t know something, not the 

one who thinks he knows something but really 

doesn’t. Does that make sense?”

“Yes, it means we must know ourselves, like 

my grandpa always says,” Jussi replied.

With spit flying from his mouth, Socrates 

again burst in laughter, along with Hiski and Crito. 

“He says that all the time, huh? I will have 

to remember that.”

Scene 5—Socrates’s Trial
“We better get going,” Socrates said. “I am late 

for my own trial.”

“Let’s just skip the trial and escape, Socrates,” 

Crito suggested. “You don’t need to go through 

this. You know what is more than likely to happen.”

“Do you really think I can do that, Crito? 

Haven’t I always complied with the laws of 

Athens? Haven’t I always obeyed? It is better 

for me to obey the laws and face death than to 

break the laws and flee. You won’t persuade 

me otherwise, so let’s go.”

Socrates led the way to Law Court C, shoving 

a passageway through the crowd for Crito, 

Hiski, and Jussi.

“Look at the way the people part to give 

Socrates room,” Jussi whispered to Hiski.

“Yes, he is a force, isn’t he? It’s his military 

bearing,” Hiski replied, keeping pace with 

Socrates. “It’s intimidating.”

“Socrates was a soldier?”

“Oh yes, for a very long time. He was a heavy 

infantryman, called a Hoplite. I heard that he 

fought very well and distinguished himself on 

the battlefield, especially in the Peloponnesian 
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War. Other soldiers looked to him for courage 

and leadership. Don’t let the fact that he is a 

philosopher make you think he is anything 

less than a warrior,” Hiski finished just as they 

entered the Law Court.

“Socrates! I see you decided to come to your 

own funeral,” shouted a group of young men, 

slapping each other on the back in a showing 

of bravado.

“There was a time when the young men 

respected the rule of law,” Socrates replied. 

“But you have been softened by lack of work 

and a shortage of discipline.”

 Black clouds crowded the young men’s faces, 

but they dared not approach the old soldier 

as Socrates took his position in the middle of 

the crowd.

“Why are there so many people here?” Jussi 

asked Crito.

“Most of them are jurors. There are 501 of 

them.”

“Why are there so many?”

“That is a pretty standard size for a trial like 

this. On many occasions there are even more.”

“Why?” Jussi asked.

“That is the way of Greece. The jury is very 

important. First it will hear the arguments and 

evidence from both sides and decide guilt or 

innocence. Then, if Socrates is found guilty each 

side will get a chance to suggest a punishment, 

which the jury will also decide.”

“Is Socrates really in trouble?”

“I am afraid so, my young friend. He is in 

a lot of trouble. But let’s listen now because 

Socrates’s turn is coming up.” 

Being on the leading edge of the crowd, 

Crito, Hiski, and Jussi were well positioned to 

hear the arguments.

Socrates’s voice was strong, carrying through-

out the entire Law Court so that everyone heard 

him without straining.

“Why am I here, people of Athens?” he asked. 

“What have I been accused of? Two things: 

corrupting the youth and not believing in the 

same gods as most of you.”

At this statement, the young men started 

jeering.

“Be calm, people of Athens, I implore you, 

and let me make my defense. That, after all, is 

what the laws require.”

Accepting the rebuke, the crowd quieted.

“First, let me address the notion that I am 

corrupting the youth. It is true that I am a bit of a 

gadfly and that I go around questioning people 

to discover if they are wise. And it is true that the 

young men follow me around, some to learn, 

but most to see their elders proven wrong. But 

what am I to do? For the gods have shown me 

that the unexamined life is not worth living. So 

I try to help people see their true self; I try to 

help people see the flaws in their beliefs; and 

I try to help people see the truth. If the young 

men follow me for bad purposes, why am I 

guilty of their sins?”

“But you claim you are smarter than every-

one else in Athens,” an anonymous juror yelled 

from the back of the crowd.

“I have never made such claim. As you know, 

it was the oracle at Delphi that made that claim, 

and I have spent years trying to prove the oracle 

wrong. First I went to the politicians because 

I thought surely they are the smartest people 

around. But when I questioned them, I only 

found that they think they know things when 

they in fact do not. So, it is true, I concluded I 

was smarter than them. But not because I am 

knowledgeable; it is because I know that I am 

in fact ignorant. The same happened with the 

poets, who think that because they write poetry 

they can also expound on all other topics.”

Jussi whispered to Hiski, “That’s just like 

movie stars in our time!”

Hiski shushed him and turned back to 

continue listening.

“Lastly,” Socrates continued, “I turned to the 

craftsmen. Surely, I thought, these people know 

something very valuable. But they were just like 

the poets, thinking that their knowledge of how 

to make a product made them wise in everything 

else. And this assumption overshadowed their 

knowledge. So I went back to the oracle and 

asked him whether I was the better for being 

knowledgeable of my ignorance, or whether I 

should seek to learn a craft. I testify to you here 

today that the oracle declared that I am the 

better, not because I am smarter, but because 

I know I am not.”

“But the youth follow your meddlesome 

ways, Socrates, leading to the destruction of 

all our values,” cried one of Socrates’s accusers.

“I do not believe that helping others know 

themselves is corrupting anyone, even the 

youth. And let’s be truthful, as the laws require. 

I am not being prosecuted for this, but for 

embarrassing politicians, poets, and craftsmen 

who think they know everything.” 

“You should have sent the youth away 

when they were listening to you,” another 

juror screamed.

“I do not control who comes and who goes 

in this city,” Socrates retorted.

 “Your troublesome ways are bad for the 

city,” another screamed.

“That is for you, the jurors, to decide. But let 

me move on to the second accusation. Jurors, 

listen to me. When have you ever heard me 

discount the gods of Greece. Like you, I believe 

in the gods. This charge is not about my unbelief, 

but about my daemon.”

“You are guilty of believing in demonic 

gods!” screeched a young man with hatred in 

his voice.

“No, my young friend. As most of you here 

know, I have a voice that guides me. It tells 

me where to go and when to go. It protects me 

as it did in the war, and I always obey it. Call 

it what you want, a daemon, a god, an inner 

voice. It doesn’t matter. It is for this I am being 

prosecuted.”

“Are you finished with your defense, Soc-

rates?” the head juror asked. 
“Yes, I am done. That is my defense.”

“Then the jury will convene and vote on your 

guilt. Please come back in one hour, Socrates.”

Following those instructions, Socrates, Crito, 

Hiski, and Jussi left the Law Court and headed 

to a quiet place in the agora.

Scene 6—The Verdict 
and the Sentencing
Once they found a quiet spot on the steps next 

to the armless statue of a Greek beauty, Hiski 

turned to Socrates, “You do know that they are 

going to find you guilty, right?”

“That is the likely outcome.”

“Then let us make our escape. We have the 

plan drawn up, with people ready to receive you 

and shepherd you to Rome. And if you don’t 

want to go to Rome, we have people in several 

Greek cities who are willing to house you.”
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“Hiski, stop. I am grateful to you and Crito 

for making these plans. I truly am. But I can’t 

flee. I have lived my life following the laws of 

Athens. If I can’t persuade the people of this 

great city that I am innocent under the laws, 

then I must accept their punishment under the 

law. If I can’t persuade, I must obey.”

“But we can’t accept this sin against philos-

ophy,” Hiski pleaded.

“If I am found guilty, it is better that I obey, 

even if I die. Philosophy needs honesty; philoso-

phy needs principles. I can’t disobey philosophy. 

So enough. It is about time. Let’s go see if I am 

victorious.”

Socrates led the way again, with the other 

three following dejectedly behind.

When they arrived, the jury was already 

assembled. “Socrates, we have come to our 

verdict. You are guilty of both charges. What do 

you think your punishment should be?”

Socrates paced before the jury. “My punish-

ment? My fellow Athenians, I have dedicated my 

life to making you better, to helping you examine 

your lives with the sole intent being to improve 

the lives of all Athenians. For that I was found 

guilty. My punishment? My punishment should 

be free meals at the Prytaneum,” Socrates’s 

voice boomed.

“How dare you,” a juror screamed. “I suggest 

death, and even that is too good for you.”

“Death!” the jury shouted in unison.

“So death it is, Socrates,” the head juror 

announced. “Do you have anything else to say 

before you are taken to the prison?

“Yes,” Socrates replied. “Men of Athens, 

death is not hard for us. It is simply a passing 

into the next life. It is living a good life that is 

hard. Evil works its way against us to weaken 

our morals and degrade our virtues. Every day 

we must stand against this; every day we must 

work for good. So I accept your verdict and look 

forward to the future. But you are wrong if you 

think killing me will end the reproach of you. 

Philosophy will live and expand and grow. And 

your guilt against philosophy will become widely 

known, causing you to be reviled for eternity. 

Again, because I die, philosophy will grow. So I 

go freely to my death, for the sake of philosophy.”

With these last words, Socrates turned and 

walked to the jail to take his place on death row.

Scene 7—The Death of Socrates
“Maybe Jussi shouldn’t be here,” Crito said.

At the mention of his name, Jussi moved his 

diminutive frame further behind Hiski, and Hiski 

placed a hand on his head for encouragement.

“He needs to be. He needs to see and re-

member so he can prevent this in the future,” 

Socrates reminded Crito and Hiski. It will be 

hard, but he may be the Philosopher someday.

“The Philosopher?” Jussi wondered at the 

statement, wishing he were anywhere but in 

this cell right now. 

“Grandpa, can’t we leave? I don’t want to 

be here anymore.”

Hiski moved his hand to Jussi’s shoulder and 

pulled him in tight in a protective hug. “Not yet, 

my boy, but I’ve got you. You are safe.”

Moving closer to Hiski, Jussi turned his 

attention back to the scene unfolding in front 

of him. Socrates had just finished talking to his 

wife and children, and he had sent them out 

with kisses and tears. 

Visibly moved by the departure of his family, 

Socrates turned to the rest gathered in the 

small cell, “Well, we will have no more of that. 

I wish to depart without any more emotion. 

Plato, straighten your back, young man.” Plato 

backed further into the dark corner where he 

had been standing and wiped his eyes with the 

sleeve of his tunic.

Breaking the sudden silence, Crito asked 

Socrates, “What instructions do you have for 

us who remain?”

“Crito, my oldest friend. Will you care for 

my family?”

“It has already been arranged. They will be 

provided for as if they were my own.”

“Then I have only one more concern,” Soc-

rates replied, lowering his bulky frame to the 
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bunk. Turning to Plato, who remained in the 

corner fighting the rising tears, Socrates spoke 

in a voice Jussi had heard before. It was the voice 

of the Philosopher from his first adventure to 

Greece, from his adventure to the Cave. It rolled 

out of Socrates, deep and strong and smooth. 

“We must pass the mantle of philosophy. Plato! 

Come here my boy and sit beside me.”

Plato moved slowly from the dark corner 

where he had been struggling with his emotions 

and sat close to Socrates. 

Socrates took the cloak he had been wearing 

from around his shoulders and placed it across 

Plato’s back. “The mantle of philosophy is now 

yours.”

“No!” Plato started, with a look of horror 

spreading across his face. “I am not worthy to 

replace the wisest of us all.”

A deep rolling laugh burst from Socrates as 

he threw his head back in laughter. “The wisest!” 

he sputtered. “No, my boy, not the wisest. Just 

the most ignorant.”

“But—” 

“No more excuses, Plato. I have seen the 

future of philosophy from Hiski, and you are 

its next heir. You will take us from our infancy 

and bring us into the world. Your writings will 

change the course of science and religion and 

culture and literature. You are he. You are now 

the Philosopher.”

With that declaration, Crito leaned over 

in front of Plato and kissed him on the cheek. 

“You have my help, my boy, whatever help this 

old man can be.”

“And don’t forget about the future of phi-

losophy, standing right there in front of you,” 

Socrates said while pointing to Hiski and Jussi. 

“They will guide you as they guided me.”

Hiski moved to Plato and, like Crito, kissed 

him on the cheek. “You only have to call this sim-

ple, old man and he will come,” Hiski whispered.

“Simple indeed,” Plato retorted. “I suspect 

not. But I will call.”

“And you, Jussi,” Plato said, pointing at Jussi 

and waving his hand for him to come over. 

“Will you come when I call? For I suspect that 

philosophy will have great need for you.”

Jussi’s voice stuck in his throat. All this talk 

of his role in philosophy scared and confused 

him. He settled for nodding his head.

Plato leaned over and kissed Jussi’s cheek. 

“The future will need you, so study my boy. 

Study.”

Jussi moved quickly away, to hide behind 

Hiski’s frame once again, confused even more.

“There we have it. The mantle has been 

passed. So now it is time. Crito, call the guard.”

Hearing his named called from down the 

hallway, the guard brought the poison in a 

wooden chalice.

“How do I do this, my good friend?” Socrates 

asked, for he and the guard had talked long into 

the previous night, until the guard converted 

to philosophy.

“Drink it all straight down. It is hemlock, so 

it will taste bitter. It is okay to then take some 

water to rinse the taste from your mouth. If 

you walk around, it will speed the process and 

save you some digestive pain. When your legs 

begin to feel numb, lie down. The process will 

not take long after that. You will slowly begin to 

feel cold and then go numb. The end will come 

a few minutes after that.”

“Thank you, my friend. I will remember you 

to the gods when I see them.”

When the guard departed, Socrates took the 

cup and gave thanks to the gods for a long life, 

for philosophy, and for his friends. Finishing his 

thanks, he drank the cup in one long draught.

Those gathered around began to weep, and 

tears rolled freely down Jussi’s cheeks.

“Again, we will not have that. Hiski taught 

me a new word the other day, a word from his 

people in the future called the Finnish. The 

word is Sisu. We Greeks would call it the gritty 

determination to grasp the adventure within us. 

My friends, thank you for being here and helping 

me find my Sisu. I go to a new adventure.”

Socrates walked in silence for a few minutes, 

touching the heads of those gathered with him. 

When his legs began to go numb, he lay down 

on the cot. “Crito, one last request if you will 

permit me.”

“Anything, my old friend.”

“Give Hiski a small amount of gold for Maggie, 

for her education. She will need it, and philoso-

phy will need her.” And with that, Socrates closed 

his eyes and passed into his future.

“This is Athens’ greatest sin,” Plato whispered, 

“a sin from which it will not recover.”

Scene 8—Home
Having changed back into their clothes and said 

their goodbyes to Crito, Hiski and Jussi made 

the return trip to the trailer. 

“Grandpa?”

“Yes, my boy, I imagine you have many 

questions.”

“Who’s Maggie?” Jussi asked with a hint of 

jealousy tingeing his voice.

Hiski waited to answer while he stuffed 

a small amount of tobacco into his pipe and 

lit it. “Maggie isn’t born yet, and she won’t be 

for many years. But she will be very special to 

you. That is all I can say. Trust me, Jussi, that 

is all I can say.”

“Okay. Is Socrates gone forever?”

“No.” Hiski replied in his usual reserved 

manner.

“Where is he then?”

“His spirit lives in the next Philosopher, 

Plato. And his shade lives in the next life. If 

you are lucky, you may run into him someday.”

“How?”

“You forget your studies, my boy. Time rolls 

up for all of us. The present and the past become 

the future, and time becomes one. In that point, 

you can see him and talk to him. But this will 

make more sense soon. Let us get some sleep. 

It’s been a long and trying day.”

As his eyes were closing, Jussi thought only 

one thing, “Who is Maggie?”    
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A
round the turn of the 20th cen-

tury, a French gang called “Les 

Macquereaux” became active in 

Denver. The gang was known for 

importing women into the United States from 

France and from other countries for forced 

prostitution. It was also accused of enticing 

or forcing Colorado women and girls into 

becoming prostitutes. 

Les Macquereaux had chapters in several 

large US cities. Women who fell under the 

gang’s power were often forced to work as 

prostitutes until they had bought their way out 

of bondage.1 In Denver alone, Les Macquereaux 

included an estimated 75 men who lived off the 

earnings of prostitutes.2 The gang even owned 

a ranch near Sheridan, Colorado, where its 

members could seek refuge during periodic 

law enforcement sweeps.3 

The word “maquereau” (without the added 

“c”) had long been used to refer to a pimp in 

French slang.4 But as an organized gang, “Les 

Macquereaux” took pimping to a new level, 

taking on the trappings of a secret order or 

cult. Like many gangs, it went by more than 

one name: it was also known as “Les Chevaliers 

de l’Amour” (the Knights of Love).5 The leader 

of the gang in each city was referred to as the 

“Emperor”6—an ironic term given that in 1870 

the French had replaced their last emperor, 

Napoleon III, with a republic. 

All this ersatz nobility, however, could not 

conceal the ugly reality of the Macquereuax’s 

activities. The gang was reputedly engaged in 

the large-scale practice of “white slavery” in 

Denver’s red-light district.7 And it received 

even more notoriety when one of its reputed 

members, Richard Demady, was indicted for 

a murder attributed to the “Denver Strangler,” 

a serial killer of prostitutes who was active 

in Denver during this period. (Demady was 

eventually tried but acquitted and then moved 

to Brazil.)8 

Gabrielle LeRoi’s Story
In a 1906 front-page article in the Rocky Moun-

tain News, a victim of the Macquereaux named 

Gabrielle LeRoi told the tragic story of her 

enslavement and exploitation by the gang.9 

Gabrielle was born in Rouen, France, but had 

relocated to Paris to find work after her father, 

a teamster, was crippled in an accident. For 

a while she worked in the French capitol at 

a milliner’s shop. She did well there, and a 

girlfriend enticed her to visit some friends in 

the city’s Latin Quarter.

Gabrielle soon became a frequent visitor 

to the sophisticated cafes of the Latin Quarter, 

where she met an American from Boston who 

charmed her. He later left to go back to America. 

So when one of the “chevaliers de l’amour” 

told Gabrielle he could help her find a job as 

a milliner in America, she listened. Perhaps, 

she thought, she would even reconnect with 

her friend from Boston. Soon, she found herself 

on a steamship headed for America.

It was only when Gabrielle's voyage was 

well underway that she realized she had been 

badly deceived. She was forced into third-class 

quarters with other women being trafficked. 

She realized she had fallen into the hands of 

the Macquereaux. Once the ship landed in 

America, she was threatened with death if she 

tried to escape, then hustled onto a train to El 

Paso, Texas. From there she was transported 

to Pueblo and then ultimately to Denver. She 

described how during this time well-dressed 

but cruel men initiated her into the indignities 

of her life as a prostitute. 

The remainder of the article described the 

challenges law enforcement faced in holding 

the Macquereaux accountable for their crimes. 

Other newspaper articles of the time described 

the fate of women who went to the police to 

inform on the gang. These women were allegedly 

assaulted and sometimes murdered.10 

The Campbell Law 
and the Trozzo Case
Perhaps in response to reports like these, in 1909 

the Colorado legislature passed an anti-pimping 

measure known as the Campbell law. The law 

made it illegal for men to live off the earnings 

of prostitutes. 

Rafael Trozzo, an Italian immigrant, was 

one of the first defendants tried under the 

law. Notwithstanding the law’s origins, it is not 

clear whether Trozzo’s activities involved sex 

trafficking as opposed to simply being a pimp. 

His crimes took place in Pueblo, and he does not 

appear to have been part of the Macquereaux 

gang. But his case would provide an early and 

legally significant challenge to the law. 

Trozzo, also known as “Blackie,” worked 

for Pete Ferrone (or Froney), the “king” of 

Pueblo’s red-light district.11 On July 1, 1910, 

Trozzo and another man named S. J. Majors 

were indicted on prostitution-related charges 

in Pueblo District Court.12 Trozzo was charged 

in two separate indictments—first with “felo-

niously engaging and assisting in operating 

and managing a certain house for the purpose 

of carrying on prostitution,” and second with 

“feloniously and knowingly living on and being 

supported, in part, by the money and other 

valuable considerations realized, procured 

and earned by one Winnie Stevens, a female 

person, through the prostitution of one Blanche 

Bennett, another female person.”13 The charges 

were consolidated for trial. Trozzo was convicted 
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on both, and the trial court denied his motion 

for a new trial. He appealed his conviction to 

the Colorado Supreme Court. 

Trozzo’s Appeal
Trozzo first launched a constitutional challenge 

to the Campbell law. He argued the law violated 

article 5, section 21 of the Colorado Constitution, 

which requires that bills (other than general 

appropriation bills) have no more than a single 

subject, and that the subject must be clearly 

expressed in the title. The law’s title contained 

two conjunctively linked descriptive clauses: 

the first defining it as “An act concerning certain 

forms of prostitution” and the second, “and 

providing punishments for persons encouraging 

prostitution in violation of this act.”14 The Court 

held that the second clause, dealing with pun-

ishment, was germane to the first clause, setting 

forth the subject matter of the Act. Thus, the law’s 

title did not violate the Colorado Constitution 

by containing more than a single subject. 

In addition, the Court held, the specific 

activities prohibited within the Act fell under its 

title. The prohibitions on maintaining a house 

for prostitution or pimping “all concern[ed] 

prostitution or certain forms of prostitution.”15 

The Court therefore rejected Trozzo’s constitu-

tional challenge.

Trozzo next argued that the trial court had 

erred by consolidating his cases for trial. He 

claimed that “the two indictments charged 

two separate and distinct offenses, which did 

not arise or grow out of the same transaction, 

or involve the same crime; that each required 

separate testimony and separate defenses.”16 

But the Court concluded that both indictments 

involved violation of the same statutory sec-

tion and arose from the same or connected 

transactions and the trial court had not erred 

in consolidating them.

In his third issue, Trozzo challenged the 

rejection of a line of questioning his defense 

counsel had sought to use to impeach Blanche 

Bennett’s testimony. Bennett was the state’s key 

witness against Trozzo. During cross-examina-

tion, his counsel attempted to ask her whether 

she had not had a conversation with Pete 

Ferrone in the city at the corner of River and 

Kelly streets at a time about two weeks after 

the arrest of the defendant Blackie, wherein 

she said if Blackie had gone on her bond she 

would not have said anything against him; 

that he had not treated her right; she had 

it in for him, and that she intended to give 

him a roughing.17

The trial court sustained the district attorney’s 

objection, finding the question immaterial.18 It 

also barred counsel’s attempt to admit Bennett’s 

statement through Ferrone’s testimony. By 

contrast, the prosecutor was allowed to ask a 

state’s witness about a statement that Trozzo’s 

key witness, Winnie Stevens, allegedly made, 

that if Bennett turned Trozzo in to the authorities 

Stevens would “choke her and make her leave 

town.”19 

The Court noted that when Trozzo raised 

this issue in his new-trial motion, the trial court 

had conceded it had erred in sustaining the 

prosecutor’s objection. But the trial court had 

concluded the omitted testimony was merely 

cumulative because 

[Bennett’s] manner . . . on the stand, the 

very bitterness of her words, the manner 

in which she spoke them, her sarcasm and 

irony, the tone of her voice and her very 

demeanor both on and off the stand, in the 

presence of the jury, told them, as plainly as 

if expressed in words, of her undying hatred 

of the man whom she says took her money, 

leaving her but a p[i]ttance to live on.20 

The Court rejected the trial court’s conclusion 

that barring the inquiry was harmless, however, 

noting that the state was permitted to ask similar 

questions that showed bias by Winnie Stevens. 

The jury might have concluded from this that bias 

by a state’s witness (Bennett) was immaterial, 

but bias by a defense witness (Stevens) was 

relevant. More broadly, the Court also rejected 

the concept that the omitted impeachment 

evidence would merely have been cumulative:

It would be a dangerous precedent to allow 

this line of reasoning to be used as an excuse 

for the rejection of competent evidence in a 

criminal case, even where the crimes charged 

are of such a low and degrading nature as 

those alleged in these indictments.21

Finally, Trozzo challenged several jury 

instructions. He first challenged  an instruction 

that allowed the jury to convict him of operating 

and managing a house of prostitution even if 

he had not personally operated the house in 

question, so long as the evidence showed that 

he “in any manner did aid, abet, assist, advise 

or encourage” either Winnie Stevens or Blanche 

Bennett in doing so.22 This instruction was 

justified based on a provision in the statute that 

made it illegal to “engage or assist in operating or 

managing any rooming house or building for the 

purpose of carrying on prostitution.”23 The Court 

held, however, that use of broad “aiding and 

abetting” language in the instruction expanded 

the scope of criminal liability beyond “engaging 

or assisting” in operating or managing a house 

of prostitution, and was therefore erroneous.

In reaching this conclusion, the Court made 

an interesting point about the way the statute 

criminalized prostitution-related activities by 

men and women. If either Stevens or Bennett 

had been charged with managing or operating 

If either Stevens 
or Bennett had 
been charged 
with managing or 
operating a house 
of prostitution, 
as women they 
could only have 
been convicted of 
a misdemeanor. 
A man engaged 
in the same 
activity would be 
convicted of 
a felony. 
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NOTES

1. “Police Clear Tenderloin of Macquereaux,” 
Rocky Mtn. News, p.3, col. 1 (Oct. 5, 1907). 
2. See id.
3. See id. 
4. The word is still used in French slang to refer 
to a pimp. It may be etymologically related to 
the Middle Dutch word “makelare,” referring to 
a broker or trafficker. It is also the likely source 
of the slang term “mac” or “mack,” still used 
in English to refer to a pimp. (See, e.g., the 
1973 film, “The Mack” starring Richard Pryor.). 
Speakers of modern colloquial French also 
use the related term “mec”—a “familiar” term 
not typically used in polite society—which is 
roughly equivalent to the English slang term 
“dude.”
5. “Macquereaux Not to be Tolerated,” Rocky 
Mtn. News, p. 1, col. 1 (June 30, 1906). 
6. See id.
7. The term “white slavery” is something of a 
misnomer, given that women of various races 
and ethnicities (including Japanese women, for 
example) were trafficked for sexual purposes. 
8. See, e.g., O’Hare and Dick, Wicked Denver: 
Mile-High Misdeeds and Malfeasance 71–72 
(History Press 2012).
9. “White Slave Tells Story of Her Life,” Rocky 
Mtn. News, p.1, col. 1 (June 29, 1906).
10. See, e.g., “Fight Almost Fatal: One of the 
Macquereaux Seeks Revenge,” Aspen Daily 
Times, p. 1, col. 6 (July 25, 1906); “Secret 
Society of Frenchmen,” Colo. Wkly. Chieftain, p. 
1, col. 7 (Nov. 1, 1894).
11. “Grand Jury Orders First Arrest in Corrupt 
Red Light Political Gang,” Pueblo Sun, p.4, col. 
4 (Mar. 4, 1910).
12. “Two White Slave Dealers are Convicted in 
Pueblo,” Rocky Mtn. News, p.5, col. 5 (July 2, 
1910). 
13. Trozzo v. People, 117 P. 150, 151 (Colo. 1911).
14. Id. at 152 (internal quotation marks omitted).
15. Id.
16. Id.
17. Id. at 153.
18. See id.
19. Id.
20. Id.
21. Id.

22. Id. at 154.
23. Id. (emphasis added) (internal quotation 
marks omitted). 
24. The Court did not consider whether 
differential punishment of male and female 
offenders violated the Equal Protection Clause. 
Trozzo was decided in 1911, after all. 
25. Trozzo, 117 P. at 155 (internal quotation 
marks omitted).
26. See CRS § 18-7-206.
27. See CRS § 18-7-204.
28. By way of disclosure, the author is a regular 
contributor to ALIGHT, https://alightnet.org, 
and supports its mission to aid victims of 
human trafficking. 

Frank Gibbard is a staff attorney with 
the Tenth Circuit Court of Appeals—
(303) 844-5306, frank_gibbard@
ca10.uscourts.gov. 

a house of prostitution, as women they could 

only have been convicted of a misdemeanor. 

A man engaged in the same activity would 

be convicted of a felony. But under the law 

of accessory and principal liability, a person 

who merely aided or abetted a misdemeanor 

could not be convicted of a felony. This prin-

ciple did not present a problem, apart from 

the instruction,24 because it was clear Trozzo 

had been charged as a principal for his own 

actions rather than an accessory to either 

Stevens’s or Bennett’s acts. But the language 

of the instruction went beyond the charge by 

suggesting that Trozzo could be convicted of a 

felony merely by aiding or abetting Stevens or 

Bennett in running the house of prostitution. 

This posed a significant legal problem involving 

principal and accessory liability, and it further 

illustrated why the instruction was erroneous.

Trozzo next challenged an instruction that 

informed the jury that if he had received any 

money from Stevens that she had received 

from Bennett and if he knew that Bennett had 

earned the money as a prostitute, Trozzo could 

be convicted under the statute’s anti-pimping 

provision. The instruction stated that “[t]he 

amount or sum he so received, as well as the 

purposes for which it was given or for which 

he received it, are immaterial.”25 This language 

went too far because it eliminated the statutory 

requirement that Trozzo must have lived on or 

been supported in whole or in part by the money 

he received, and because it eviscerated Trozzo’s 

defense that Stevens gave him the money to 

repay her debts to him or to redeem jewelry 

(rather than to support him as a pimp). The 

Court therefore found the instruction erroneous. 

The Court rejected Trozzo’s challenge to a 

third instruction, but it concluded that the errors 

in giving the two instructions it had specified 

were not harmless, even considering the other, 

proper instructions the trial court had given. 

Because of the instructional errors and the 

exclusion of potential impeachment evidence, 

the Court reversed Trozzo’s conviction.

Conclusion 
It is unclear whether Trozzo was ever retried. 

The Colorado Revised Statutes continue to 

prohibit both pimping26 and keeping a place 

of prostitution.27 The Trozzo case, although 

decided over a century ago, illustrates how the 

courts must determine the scope of statutes 

passed to resolve pressing social problems.

Human trafficking remains a serious 

problem in Colorado and throughout the 

world. In addition to law enforcement efforts, 

many nongovernmental organizations have 

sprung up to confront this problem. One such 

organization, headquartered here in Colorado, 

is ALIGHT (Alliance to Lead Impact in Global 

Human Trafficking), which matches volunteer 

attorneys with human trafficking survivors.28    
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C
olorado restitution statutes have 

been a primary source of caselaw 

during the last two decades. In 2021, 

the Colorado Supreme Court further 

developed that caselaw with its decision in 

People v. Weeks. As Justice Carlos Samour notes 

in the opening line of Weeks: “Old habits die 

hard.”1 Weeks clarifies two separate provisions 

of CRS § 18-1.3-603—a statute concerning the 

assessment of restitution—that deal with the 

91-day deadline for courts to determine the 

final amount of restitution in a sentence.2 The 

decision outlines a framework for how trial 

courts and parties should resolve cases in which 

the exact amount of restitution is deferred to 

a later time.3 This article reviews some of the 

important components of Weeks, as well as 

the best practices envisioned by the Court for 

litigants and trial courts going forward. It also 

highlights recent caselaw that refined the way 

Colorado interprets its restitution statutes in 

general.

The Issue: Confusion Caused 
by CRS § 18-1.3-603
Colorado law requires that all judgments of 

conviction determine whether and to what 

extent restitution should be ordered.4 As written, 

CRS 18-1.3-603 created a source of confusion 

for trial courts and parties alike because sub-

sections (1)(b) and (2) seemed to give the same 

deadline for both supplying information to 

support a determination of restitution and the 

determination of restitution itself.5 In practice, 

how can the prosecution provide information 

supporting a motion for restitution and the 

trial court issue an order for restitution by the 

same deadline?6 Imposing the same deadline 

would preclude the defendant from having 

a reasonable and meaningful opportunity to 

contest the proposed amount and order.7 Weeks 

provided much-needed clarification on how 

these provisions work together and outlined 

best practices to help Colorado courts and 

litigants comply with the restitution statute.8

The Law: CRS § 18-1.3-603
Subsection (1) of CRS § 18-1.3-603 details the 

four ways in which the trial court must deter-

mine restitution at the judgment of conviction.9 

Trial courts can enter restitution orders that 

include:10

1. a specific, final amount that the defendant 

must pay, determined at the judgment 

of conviction;

2. a reservation of the restitution amount to 

be determined at a later date (within 91 

days unless there is good cause to extend 

this deadline);

3. a determination that the defendant pay 

actual, future costs of the treatment a 

victim receives for injury sustained as a 

result of the convicted conduct; or

4. a determination that no restitution is 

required.

The statute requires one or more of these 

orders to be entered, which means it is possible 

to enter a restitution order that is a combination 

of the four options. It is not uncommon for courts 

to enter an order requiring the defendant to pay 

a specific amount of restitution and an order 

for actual costs of specific future treatment.

Subsection (2) of CRS § 18-1.3-603 requires 

the trial court to enter an amount of restitu-

tion based on information provided by the 

prosecuting attorney.11 The prosecution must 

submit this information before the judgment 

of conviction. If the information supporting 

a motion for restitution is unavailable and 

restitution is reserved in the manner prescribed 

by subsection (1)(b), then the information must 

be submitted within 91 days after the judgment 

of conviction.12 Like the deadline given to trial 

courts in subsection (1)(b), this deadline can 

be extended, but only if the trial court finds 

extenuating circumstances have prevented the 

prosecution from obtaining the information.13

Clarification in Weeks
As the Court emphasized in Weeks, CRS § 

18-1.3-603(2) envisions a requirement that any 

motion for restitution must be made before or 

during the sentencing hearing.14 This is because 

restitution is a component of a final judgment.15 

This distinction is important because some trial 

courts, and their respective prosecutors and 

defendants, slipped into the habit of allowing 

the prosecution to file the motion for restitution, 

rather than the information supporting the 

motion, during the 91-day period.16 The Court 

further determined that subsection (1)(b) refers 

to the trial court’s deadline in entering a final 

determination of the restitution amount,17 

and subsection (2) refers to the prosecution’s 

deadline for providing the information to 

support a motion for restitution.18 The Court 

reached this distinction by looking at the context 

of subsection (1)(b), which deals entirely with 

orders.19 Trial courts, not the prosecution, have 

the authority to enter orders.20 Both subsections, 

however, require an express finding of good 

cause to extend the 91-day deadline,21 and the 

extension must be granted before the 91-day 

deadline expires.22 Extenuating circumstances 

affecting the prosecution’s ability to meet the 

91-day deadline is one of many reasons that a 

trial court could extend the deadline for good 

cause contemplated by subsection (1)(b).23

Going Forward When Reserving 
Restitution: Best Practices
A unique but helpful aspect of the Weeks 

decision is the Court’s description of how it 

envisions subsections (1)(b) and (2) working 

in reality.24 A key component for all parties 

to keep in mind, including the trial court, is 

This article discusses key provisions of the Colorado restitution statutes and includes practical tips 
for prosecutors, defendants, and trial courts based on recent court decisions dealing with restitution in Colorado.
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that subsection (1)(b) is triggered where the 

prosecution has not determined the amount of 

restitution due to a lack of information but has 

properly moved to reserve that determination.25 

Tips for Prosecutors
Prosecutors should make a motion for restitution 

before or at the sentencing hearing.26 If the 

prosecution is unable to determine the exact 

amount at that point, it should communicate 

that to the trial court and provide an anticipated 

date at which that information will become 

available.27 Any extenuating circumstances that 

will prevent the prosecution from determining 

the restitution amount by the 91-day deadline 

should be communicated as soon as possible, 

ideally at the sentencing hearing.28

Important reminders. CRS § 18-1.3-603(2) 

allows the prosecution to submit information in 

support of a motion—not the motion itself—after 

the sentencing hearing.29 Subsection (3)(a) of this 

statute, which allows the trial court to increase 

the preliminary amount where additional victims 

or losses are discovered, only applies in situations 

like the one described in subsection (1)(b) where 

a final restitution amount has not yet been 

determined.30 Additionally, subsection (3)(a) 

does not create an exception to the deadlines 

in subsection (1)(b).31

Tips for Defendants
If a (1)(b) order is entered at the sentencing 

hearing, defendants can either: (1) enter an 

agreement with the prosecution concerning 

the preliminary restitution order, (2) convey 

an intent to oppose the future amount, or (3) 

take a wait-and-see approach and contest the 

amount once the prosecution has provided the 

supporting information.32 No matter what option 

they choose, defendants should communicate 

their intentions to the court at the sentencing 

hearing.33

Important reminders. The defense can 

contest the existence of the prosecution’s pur-

ported extenuating circumstances to extend 

the 91-day deadline under subsection (2).34 If 

the prosecution takes almost the entire 91-day 

period to submit the requisite information under 

a subsection (1)(b) preliminary restitution order, 

the court may find good cause to extend its 

deadline to enter the order to allow the defense 

time to respond.35

Tips for Trial Courts
Trial courts should always be prepared to enter 

one or more of the four restitution orders pre-

scribed by CRS § 18-1.3-603(1) at the sentencing 

hearing.36 Subsection (1)(b) only permits the 

trial court to put off determining the amount 

of restitution, and only when the prosecution 

has made a motion for restitution.37  The 91-day 

post-sentencing allotment is not guaranteed; 

rather, it is a mechanism to allow the prosecution 

to gather information needed, but not yet 

available, to determine restitution.38 The trial 

court must make an express finding of good 

cause when extending the determination past 

the 91 days allowed by the statute, and it must 

do so before that deadline expires.39 This express 

finding requirement applies to the court’s own 

extensions or those granted at the request of the 

prosecution under subsection (2).40 In addition 

to extenuating circumstances presented by a 

prosecutor under subsection (2), good cause 

for an extension could include scheduling 

issues in the trial court’s docket, complex issues 

within the case, or giving the defense an ample 

opportunity to respond.41 Importantly, if the 

trial court enters a subsection (1)(b) restitution 

order at the sentencing hearing, the mittimus 

should reflect this and then be updated once 

the amount has been determined.42

Considering that 91 days is 13 weeks, some 

trial courts have developed standard practices 

that follow a week-to-week pattern to keep 

parties on track with the requirements of subsec-

tions (1)(b) and (2) within their regular docket 

schedules. Courts often require the prosecution 

to file information 42, 49, or 56 days (6 to 8 weeks) 

from the date of the judgment of conviction 

and require the defense to respond within 

14 days of that filing. This method provides 

the prosecution ample time to determine the 

amount of restitution and creates a timeline 

within the 91 days for parties to communicate 

their intentions to the trial court well before the 

deadline precludes the option of an extension.43 

Important reminders. If the prosecution 

does not submit information to support an 

order for restitution in time, or if the trial court 

2019 COLORADO LEGISLATIVE SESSION: BILLS TRACKED BY THE CBA
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by the statute,
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decides not to order restitution, the mittimus 

should be updated to show that no restitution 

is required.44 CRS § 18-1.3-603(3)(a) only allows 

for an increase in the amount of restitution 

where a final amount has not been determined. 

This could apply when a preliminary amount is 

determined under a subsection (1)(b) order.45

Other Restitution Reminders
As Justice Samour alluded to in Weeks, sub-

sections (1)(b) and (2) of CRS § 18-1.3-603 

are not the only sources of recent confusion 

when it comes to restitution.46 Below is a quick 

summary of law flowing from other decisions 

in the last two decades that has affected the 

way Colorado courts interpret the restitution 

statutes. Prosecutors, defendants, and trial 

courts alike need to consider these cases when 

navigating restitution.

Final Judgment and Appeals
Until a trial court enters a restitution order, 

sentencing is not complete and the judgment 

is not final.47 Therefore, a trial court retains 

jurisdiction until it enters an order of restitu-

tion, and a direct appeal before such an order 

would be premature.48 A sentence that does 

not fix restitution is illegal;49 however, where 

a defendant has received a final conviction, 

an illegal sentence for purposes of restitution 

does not renew the opportunity for a direct 

appeal.50 The restitution amount cannot be 

increased where a sentencing court has entered 

a restitution order with a determination of the 

final amount.51

Waivers of Appearance 
and the Restitution Hearing
A defendant has the right to be present at a resti-

tution hearing.52 A defendant’s failure to appear 

at the restitution hearing does not necessarily 

constitute a waiver of appearance, and a waiver 

of appearance does not necessarily permit a 

default judgment against the defendant.53 A 

defendant may appear through defense counsel 

to contest the amount of restitution proposed by 

the prosecution.54 Because restitution hearings 

are a component of sentencing, and sentencing 

is a critical stage in the trial process,55 defense 

counsel cannot unilaterally waive a defendant’s 
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presence.56A defendant waives any objections 

to an amount of restitution proposed by the 

prosecution if the defendant does not contest 

evidence at the opportunity to do so.57 

Restitution Requires a Valid Conviction
Withholding a refund of restitution upon a vacat-

ed conviction violates a defendant’s Fourteenth 

Amendment right to due process.58 Acquitted 

and dismissed charges cannot support an order 

of restitution.59 Deceased defendants who have 

not received a final conviction are entitled to 

the same abatement privileges in restitution as 

in all other criminal proceedings.60

Conclusion
Weeks clarified important deadlines outlined 

in CRS § 18-1.3-603. Prosecutors, defendants, 

and trial courts should follow the Court’s 

practical guidance in Weeks, along with other 

recent caselaw, when handling cases involving 

restitution. 

NOTES

1. People v. Weeks, 498 P.3d 142, 147 ¶ 1 (Colo. 2021).
2. Id.
3. Id. at 155–56 ¶ 44.
4. CRS § 18-1.3-603(1). This subsection describes one very specific exception in which restitution 
does not have to be considered in a final judgment, which is not relevant for purposes of this 
article. See also Weeks, 498 P.3d at 147–48 ¶ 3.
5. Weeks, 498 P.3d at 154 ¶ 37.
6. Id. at 154 ¶¶ 37–38.
7. Id.
8. Id. at 155–56 ¶ 44.
9. CRS § 18-1.3-603(1). Weeks, 498 P.3d at 148 ¶ 3.
10. CRS § 18-1.3-603(1)(a)–(d). 
11. CRS § 18-1.3-603(2)(a).
12. Id.
13. Id.
14. Weeks, 498 P.3d at 152–53 ¶ 30.
15. See People v. Rosales, 134 P.3d 429, 432 (Colo.App. 2005).
16. Weeks, 498 P.3d at 147 ¶ 1.
17. Id. at 148 ¶ 5, 153 ¶ 31.
18. Id. at ¶¶ 6, 31.
19. Id. at 152–53 ¶ 30.
20. Id.
21. Id. at 155 ¶ 40.
22. Id. at 148 ¶¶ 5, 6.
23. Id. at 156 ¶ 44.
24. Id.
25. Id. at 152–53 ¶ 30.
26. Id. at 156 ¶ 44.
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29. Id. at 152–53 ¶ 30.
30. Id. at 154 ¶ 36.
31. Id. (The Court reiterates that the “subsection 
merely permits a court to increase an order of 
restitution ‘if additional victims or additional 
losses,’ not known when the order of restitution 
was entered, ‘are later discovered and the final 
amount of restitution due has not been set by 
the court.’”).
32. Id. at 155–56 ¶ 44.
33. Id.
34. Id.
35. Id.
36. Id. at 149 ¶ 8.
37. Id. at 152–53 ¶ 30.
38. Meza v. People, 415 P.3d 303, 309 ¶ 17  
(Colo. 2018) (prosecution could not increase 
the amount of restitution when the trial court 
had entered a final determination of the 
amount and nothing in the record reflected 
that the amount would be determined at a later 
date).
39. Weeks, 498 P.3d at 148 ¶ 5.

40. Id. at ¶ 6.
41. Id. at 156 ¶ 44.
42. Id. at 149 ¶ 9, 156–57 ¶ 44.
43. An overarching tone throughout the Weeks 
opinion reflects a desire from the Colorado 
Supreme Court that parties communicate 
openly and effectively with the trial court 
when it comes to reserving restitution past the 
judgment of conviction. See generally Weeks, 
498 P.3d 142.
44. Id. at 149 ¶ 9.
45. Id. at 154 ¶ 36.
46. Id. at 147 ¶ 1.
47. Rosales, 134 P.3d at 432.
48. Id.
49. People v. Dunlap, 222 P.3d 364, 368 (Colo.
App. 2009) (citing People v. Smith, 121 P.3d 
243, 251 (Colo.App. 2005)).
50. Dunlap, 222 P.3d at 369 (reasoning that 
“failure to consider or fix restitution does 
not affect the finality of [a] judgment of 
conviction”).
51. Meza v. People, 415 P.3d 303; People v. 
Belibi, 415 P.3d 301 (Colo. 2018) (once a final 
judgment is entered, the trial court loses the 
authority to increase restitution, even in the 

event of a surprise cost or victim associated 
with the conviction).
52. People v. Hernandez, 487 P.3d 1095 (Colo.
App. 2019).
53. People v. Martinez, 166 P.3d 223, 225 (Colo.
App. 2007) (a court cannot enter an order 
of restitution without a hearing where the 
prosecution must prove the victim’s losses in 
conjunction with the conviction and defense 
counsel is prepared to contest the proposed 
amount).
54. Id. (restitution is a final civil judgment and 
civil courts do not enter default judgments 
where attorneys appear without their clients).
55. Hernandez, 487 P.3d at 1100 ¶ 22.
56. Id. at 1101 ¶ 27.
57. Martinez, 166 P.3d at 224.
58. Nelson v. Colorado, 581 U.S. 128, 
134–35 (2017). The Court ultimately ruled that 
Colorado’s Exoneration Act did not sufficiently 
mitigate the due process issues caused by 
its restitution statutes that prohibited trial 
courts from issuing refunds of restitution 
to defendants with overturned convictions 
because (1) someone cannot be presumed 
“guilty enough” for monetary exactions; (2) 
restitution is tied to a criminal proceeding, and 
the defendant cannot be required to have any 
burden of proof where they have been deemed 
innocent; and (3) the civil proceeding outlined 
by the Act for the defendant to seek a refund 
of restitution is cost-prohibitive. Id. This case 
overturned People v. Nelson, 362 P.3d 1070 
(Colo. 2015).
59. Cowen v. People, 431 P.3d 215 (Colo. 2018) 
(a person acquitted of a charge cannot be 
ordered to pay restitution based off that charge 
because that person is not an “offender”); 
People v. Roddy, 498 P.3d 136 (Colo. 2021) (the 
trial court could not order restitution based on 
conduct exclusively related to charges that had 
been dismissed). 
60. People v. Johnson, 499 P.3d 1045 (Colo. 
2021). As a reminder, “final conviction” refers 
to defendants who have exhausted all rights to 
direct appeal.
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T
he Colorado legislature’s significant 

changes to the state’s noncompeti-

tion and restrictive covenants statute 

became effective on August 10, 2022. 

The Restrictive Employments Agreement Act 

(Act)1 is a major overhaul of CRS § 8-2-113, 

which enshrines Colorado’s restrictive cove-

nants restrictions. Previously, the statute only 

expressly addressed non-competes. Now, the 

statute addresses restrictive covenants more 

broadly, including not only non-compete 

clauses but also provisions addressing the 

non-solicitation of business and customers, 

confidentiality provisions, and reimbursement 

for training and education costs. A previous 

Colorado Lawyer article summarized the new 

provisions and addressed related consider-

ations for both workers and employers.2 This 

article answers common questions about 

employer compliance and liability under the 

new provisions.

What Are the Main Changes? 
Among other changes, the Act inserted notice 

requirements to the statute and compensation 

thresholds that must be satisfied for certain 

restrictive covenants to lawfully encumber a 

worker. An employer’s failure to comply with 

the notice provisions may result in not only a 

void restrictive covenant agreement but also 

potential enforcement of remedies provisions, 

including statutory penalties, attorney fees, and 

damages and costs available to aggrieved job 

applicants and workers.

Employers with Colorado workers are 

now juggling the legitimate business needs 

of protecting their confidential and trade secret 

information against the legislature’s public 

policy encouraging the free flow of workers 

(particularly those earning lower wages).

When Is a Non-Compete 
Allowed and What Does 
a Compliant One Look Like?
As an initial matter, the Colorado legislature 

has removed the management and executive 

personnel exception for non-compete covenants 

and augmented the trade secrets exception with 

an additional compensation requirement. Under 

the new rubric, a non-compete covenant is only 

permissible with a worker or prospective worker 

who, at the time the non-compete is entered 

into and at the time it is enforced, earns an 

amount of “annualized cash compensation” (as 

defined and described in the statute)3 equivalent 

to or greater than the threshold amount for 

highly compensated workers. This amount is 

determined annually by the Colorado Depart-

ment of Labor and Employment, Division of 

Labor Standards and Statistics (Division) via 

its publication and yearly calculation of annual 

labor compensation order (PAY CALC Order). 

The Division’s 2023 PAY CALC Order sets the 

current salary threshold at $112,500.4 To be valid, 

the non-compete agreement must also be for 

the protection of trade secrets and can be no 

broader than reasonably necessary to protect 

the employer’s legitimate interests in protecting 

trade secrets.5 In effect, employers now may only 

impose non-competes on workers earning over 

the salary threshold who have access to actual 

trade secrets and who could legitimately use the 

trade secrets to improperly compete.

What About Non-Solicitation of 
Customers/Business Covenants?
Non-solicitation of customer and/or business 

provisions are now explicitly contemplated by 

the statute—another big change. Non-solicita-

tion covenants are only valid and enforceable 

against workers who earn 60% of the thresh-

old amount for highly compensated workers 

($67,500 for 2023). Further, the trade secret 

requirement remains—the non-solicitation 

covenant may not be broader than reasonably 

This article helps employers understand how changes to Colorado’s non-compete 
statute affect existing and future restrictive covenant provisions.

“
In effect, employers now may only impose 
non-competes on workers earning over the 
salary threshold who have access to actual 
trade secrets and who could legitimately use 
the trade secrets to improperly compete.

”
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necessary to protect the employer’s legitimate 

interest in protecting trade secrets.

What Are the New Rules for Other 
Types of Restrictive Covenants?
The statute also calls out specific types of re-

strictive covenants in employment agreements 

that remain permitted under Colorado law but 

are now subject to the purview of the statute, 

including:

 ■ reasonable confidentiality provisions;6

 ■ covenants not to compete renewed on or 

after August 10, 2022; 

 ■ agreements providing for the recovery 

of certain reasonable training costs for 

workers who leave employ within two 

years after the training occurs;

 ■ covenants for the purchase and sale of a 

business or business assets; and

 ■ provisions requiring the repayment of a 

scholarship if the individual fails to comply 

with the conditions of the scholarship.

What Do the New Notice 
Requirements Mean for Employers? 
Colorado employers must timely provide work-

ers and prospective workers with a separate 

notice containing specific information before the 

restrictive covenants can become enforceable.

The notice must be presented to current 

workers at least 14 days before the earlier of (1) 

the effective date of the restrictive covenant or 

(2) a change of the condition of employment 

providing consideration for the covenant(s). 

Prospective workers must receive the notice 

before accepting their offer of employment, so it 

is advisable to include the notice and proposed 

covenants with the offer letter.

In addition to timely distribution, the em-

ployer must also:

 ■ provide the notice as a stand-alone docu-

ment, along with a copy of the agreement 

containing the restrictive covenants;

 ■ use “clear and conspicuous terms” in 

language commonly used to communicate 

with the worker about their performance;

 ■ name the restrictive covenant in the notice 

and state that “the agreement contains a 

covenant not to compete that could re-

strict the worker’s options for subsequent 

employment following their separation 

from the employer” and direct the worker 

to the specific provisions containing the 

covenants; and

 ■ have the worker sign the notice.

An employer’s failure to provide sufficient 

notice of the non-compete agreement will result 

in the restrictive covenant being deemed void 

and may subject the employer to statutory 

penalties.

One issue that has arisen is whether the 

notice provision applies to non-disclosure, 

confidentiality, and non-solicitation agree-

ments. The notice subsection states that 

“[a]ny covenant not to compete that is otherwise 

permissible under subsection (2) or (3) of this 

section is void unless notice of the covenant 

not to compete” is provided under the statute’s 

rubric.7 While the aforementioned provisions 

are not strictly “non-compete agreements,” 

that term is undefined in the statute and is 

at times used interchangeably with the term 

“restrictive covenants.” Parties to any type of 

restrictive covenant should pay close attention 

to the notice requirement and assess whether it 

applies (and has been complied with) in their 

specific case.

Another issue is whether and to what 

extent the statutory revisions will effectively 

nullify preexisting restrictive covenants that 

are renewed after August 10, 2022, especially 

to the extent such covenants are not revised to 

comply with the current statutory requirements. 

What Are the Liabilities for Employers 
Under the New Statute?
Liabilities for employers mostly come from 

the new civil enforcement framework. Under 

the new subsection 8(a) of the statute, an 

employer that enters into, presents to a worker 

or prospective worker as a term of employment, 

or attempts to enforce any void non-compete 

agreement is liable for actual damages and a 

statutory penalty to the aggrieved worker or 

prospective worker. Enforcement actions may 

now be brought by individuals, the Division, and 

the attorney general, who has new enforcement 

authority over the statute.

Available remedies for a violation of sub-

section 8(a) will now include:

 ■ actual damages;

 ■ declaratory judgment;

 ■ injunctive relief;

 ■ reasonable costs and attorney fees; and 

 ■ statutory penalty of $5,000 per worker 

or prospective worker harmed by the 

conduct. 

The Act also attempts to eliminate confusion 

caused by language added to the statute during 

the 2021 Colorado legislative session. Previously, 

a violation of any portion of the restrictive 

covenants statute was a class 2 misdemeanor. 

Now, it is a class 2 misdemeanor for an employer 

or individual “to use force, threats or other 

means of intimidation” to prevent any person 

from engaging in lawful work.8

For workers “primarily” residing or working 

in Colorado at the time of their separation of 

employment, the statute now requires the choice 

of law and venue provision to be Colorado. 

That is, irrespective of the parties’ drafted 

language, the terms of any restrictive covenant 

will be statutorily governed by Colorado law 

and litigation arising from the enforceability 

of the restrictive covenant must take place in 

Colorado.9

Finally, the statute contains a “safe harbor” 

for employers or prospective employers acting 

in good faith and who had reasonable grounds 

to believe they were not violating the statute.10 

However, the safe harbor only protects the 

employer or prospective employer against the 

imposition of the full statutory penalty and not 

from other enforcement or remedies. Proving 

an employer acted in good faith may require 

using attorney-client communications at trial or 

calling the employer’s drafting attorney as a fact 

witness. Further, any reduction of the penalty 

is entirely at the court’s discretion.

What Happens With Restrictive 
Covenants in Effect Before August 10, 
2022? 
The Act’s prohibitions and requirements are not 

retroactive: “This Act applies to covenants not 

to compete entered into or renewed on or after 

the applicable effective date of this Act.”11 This 

means that restrictive covenants entered into 

before August 10, 2022, will be evaluated under 

the prior statutory and common law framework. 
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Even so, we have already observed some attor-

neys argue the provisions are retroactive. We 

anticipate this question of retroactivity to be 

raised with the Colorado judiciary before too 

long (if not already).

What Now?
Employers with Colorado employees, appli-

cants, and independent contractors subject 

to restrictive covenant provisions now have an 

entirely new paradigm within which to draft 

and ensure protection of their trade secrets 

and confidential information. Below are some 

suggested best practices for employers to follow 

when revising restrictive covenants.

Sharp Drafting
Employers should use precise language that in-

corporates statutory requirements and adheres 

to statutory definitions, as described below.

Confidentiality and trade secrets. Include 

clear definitions of these terms in agreements, 

and expressly carve out the information that, 

statutorily, cannot be covered by confidentiality 

or trade secret provisions (that is, “information 

that arises from the worker’s general training, 

knowledge, skill, or experience, whether gained 

on the job or otherwise; information that is read-

ily ascertainable to the public; or information 

that a worker otherwise has a right to disclose 

as legally protected conduct.”).12 The restrictions 

should be tethered to the protection of the 

information and should be “no broader than is 

reasonably necessary to protect the employer’s 

legitimate interest in protecting trade secrets.”13 

Overly broad provisions risk the restrictive 

covenant being deemed unenforceable.

Notice. Employers should strictly follow the 

timing and letter of the notice requirements 

contained in subsection (4).

Acknowledgements. Employers should not 

add language in an attempt to bind an employee 

to a non-compete that is no longer lawful. Some 

employers try to include acknowledgements 

in their non-compete agreements that an 

employee is a highly compensated worker under 

Colorado law. Unless that is true, inserting such 

a provision does not render an unenforceable 

non-compete enforceable and could subject the 

employer to statutory penalties and damages. 

Compensation and Trade Secret Access
Employers will have to carefully determine 

which workers have access to trade secrets and 

understand that only those earning above the 

required compensation thresholds—at the time 

they execute the covenants and at the time of 

enforcement—may be bound by a non-com-

pete or non-solicitation of business/customer 

provision. Employers should carefully study the 

annualization of compensation requirements 

described in subsections (2)(b) and (2)(c).

Multijurisdictional Compliance
Colorado’s restrictive covenant requirements are 

now some of the strictest in the nation, so what is 

drafted and deployed for Colorado workers may 

be materially different from what is required in 

the employer’s other jurisdictions. Employers of 

remote workers who live in Colorado anytime 

during the working relationship should be aware 

of Colorado’s new requirements.

Good Faith
Consider how to best demonstrate the employ-

er’s good faith, pursuant to subsection (8)(c), 

while preserving attorney-client privilege or 

work product protection.

Conclusion
Though the statute brought significant changes, 

it is possible to draft enforceable restrictive 

covenants with workers as long as the strictures 

of the new law are carefully abided. When con-

sidering enforcement and other considerations, 

employers must recognize that covenants exe-

cuted on or after August 10, 2022, will be subject 

to a different analytic framework and statutory 

and common law that remains untested. 
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R
eal property, real people, real prob-

lems.1 Over the course of the last 

year, courts in Colorado continued 

to weigh in on a variety of unique, 

often complex, real estate issues. This article 

summarizes some of the more recent notable 

appellate decisions from state and federal courts 

arising out of Colorado real estate transactions 

and ownership.2 For ease of reference, cases are 

grouped by category.

Common Interest Communities
Several recent decisions dealt with issues related 

to condominium management and homeowners 

associations.

Condominium Associations
In Accetta v. Brooks Towers Residences Condo-

minium Ass’n, the Colorado Court of Appeals 

addressed whether a pre-existing condominium 

community may be subject to the Colorado 

Common Interest Ownership Act (CCIOA) 

without following the exact statutory process for 

opting in to the statute.3 As part of a longstanding 

dispute between a condominium unit owner 

and the condominium association regarding 

allocation of assessments for common expenses, 

Accetta argued the association’s declaration 

violated three CCIOA provisions. Those claims, 

however, hinged on whether the condominium 

is subject to CCIOA, because only certain 

provisions of CCIOA apply to condominiums 

and other common interest communities formed 

before 1992. The condominium building was 

first subjected to a condominium declaration 

in 1979. However, the declarant did not sell any 

units and instead operated the project as an 

apartment complex. In 1995, the declaration was 

amended and restated in its entirety, and the 

amended declaration appeared to subject the 

community to CCIOA. Individual condominium 

units were then sold.

If CCIOA applied, then it appears the decla-

ration allocation provisions were inconsistent 

with CCIOA’s requirements. Accetta made two 

arguments for the applicability of CCIOA. The 

first was that by amending and restating the 

condominium declaration, a new common 

interest community was created in 1995 that 

was automatically subject to all provisions of 

CCIOA. The court rejected this argument on the 

basis that while the new declaration supplanted 

the 1979 declaration, it did not nullify it. Addi-

tionally, the court noted that both declarations 

covered the same real estate. Accetta’s second 

argument was that the express references to 

CCIOA in the amended and restated declaration 

served to opt in to CCIOA. The court rejected 

this argument on the basis that section 118 

of CCIOA provides the exclusive method for 

a preexisting community to opt in to CCIOA. 

Because the association had not followed all of 

the requirements of that statute, the amended 

and restated declaration failed to subject the 

regime to the provisions of CCIOA. 

Notably, this is the second appellate decision 

resulting from a dispute between the same par-

ties regarding the interpretation and application 

of the project’s condominium declaration. The 

other decision—which also addressed whether 

dues allocations violated CCIOA—held that 

the association could adequately represent the 

interest of all 500 members of the association 

(without every member being joined as an 

indispensable party).4 

Local Ordinances and CCIOA
The court of appeals took up another CCIOA 

issue in Town of Vail v. Village Inn Plaza-Phase 

V Condominium Ass’n,5 addressing a 1987 

ordinance passed by the Town of Vail that created 

use restrictions on certain property within the 

Village Inn Plaza development. Specifically, 

the ordinance required the following for con-

dominiums created within the development: 

(1) the units must “remain in the short-term 

rental market,” (2) the owners’ personal use of 

the units must be limited during “high season,” 

and (3) fines would be imposed for violation of 

the aforementioned restrictions.

In 1988, the association recorded a condo-

minium declaration that included the restric-

tions of the 1987 ordinance. In 2013 and 2014, 

the board of directors of the condominium 

association amended its rules and regulations 

to state that the association would not enforce 

the provisions of the condominium declaration 

that incorporated the ordinance requirements. 

A commercial unit owner in the condominium 

then filed suit, alleging that the rule violated 

the condominium declaration. The town was 

joined as an indispensable party and then 

cross-claimed, alleging violation of the town 

ordinance. The association defended against 

the town’s cross-claim on the basis that the 

ordinance in question violates section 106 of 

CCIOA, which prohibits any local ordinance 

that would “impose any requirement upon a 

condominium or cooperative which it would not 

impose upon a physically identical development 

under a different form of ownership.” 

The town first argued that this CCIOA 

provision was inapplicable because both the 

ordinance and condominium predated CCIOA’s 

1992 effective date. The district court and the 

court of appeals both determined that section 

106 of CCIOA does apply retroactively under 

these circumstances because of the town’s 

attempted present enforcement of the ordi-

nance’s restrictions. 

This article discusses recent real estate cases decided in Colorado appellate courts.
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The town next argued that even if CCIOA 

applied, the ordinance in question did not violate 

section 106 because it did not discriminate 

against the condominium form of ownership. 

Again, the court of appeals disagreed, finding 

that the ordinance’s explicit applicability to only 

property that has been condominiumized was 

facially discriminatory against condominiums. 

Finally, the town argued that CCIOA’s restric-

tion did not apply because the town is a home-

rule municipality and the ordinance reflected a 

matter of solely local concern. Again, the court 

of appeals disagreed, finding that enforcement 

of the 1987 ordinance was a matter of mixed 

local and statewide concern, specifically that 

CCIOA’s attempt to create a uniform framework 

for condominiums implicated statewide concern 

and the potential for extraterritorial impact (i.e., 

the potential effect on other communities from 

Vail’s enforcement) also implicated statewide 

concern.

Discrimination Claims 
and Housing Permits
The Tenth Circuit rejected allegations of dis-

crimination under various federal and state 

laws in Sandy v. Baca Grande Property Owners 

Ass’n.6 In this case, Sandy owned property in a 

planned community where the governing doc-

uments required owners to obtain architectural 

control committee approval for construction 

of residences and outbuildings. Sandy applied 

for and received approval to build a residence. 

The permit was valid for only 18 months. Sandy 

started construction but did not complete the 

work before the permit expired. After four, 

six-month extensions and a separate one-year 

moratorium after suffering an injury, Sandy still 

had not finished construction. The architectural 

control committee then denied Sandy’s request 

for a fifth extension. 

Sandy alleged he was treated differently due 

to his race and nationality and alleged violations 

of 42 USC §§ 1981, 1983, and 1985; the Fair 

Housing Act; and similar Colorado laws. The 

court rejected Sandy’s claims on the basis he 

had failed to show (1) joint action with a state 

official in violation a federal right (the Lugar 

test) and (2) that the alleged discrimination 

involved a real estate transaction or brokerage 

service covered by the Fair Housing Act (finding 

instead that the community’s architectural 

control permitting and approval process did 

not implicate the FHA). 

 

Condemnation
CORE Electric Cooperative v. Freund Investments, 

LLC involved an electric cooperative’s con-

demnation for a permanent easement over 26 

acres of property and a temporary construction 

easement.7 The landowner’s appraiser used two 

methods of valuing the property—the sales 

comparison approach and the subdivision 

development method. The cooperative object-

ed to the landowner’s appraisal on the basis 

that (1) with respect to the sales comparisons, 

the appraiser did not communicate with the 

parties to the comparable sales to verify the 

sales amounts in the manner required by a 

condemnation statute,8 and (2) the subdivision 

development method was not a permissible 

valuation method. The trial court excluded 

six of the seven comparable sales, finding that 

while the appraiser had personally examined 

the records for each comparable sale, he had 

verified the sale price with the parties to only 

one of the transactions. The trial court also 

ruled the subdivision development appraised 

valuation inadmissible as not permitted under 

the Colorado Supreme Court’s rulings in prior 

cases finding that method to be too speculative. 

On appeal, based on Colorado Supreme 

Court precedent, the court of appeals agreed 

that the subdivision development method 

was not an allowed appraisal methodology in 

condemnation. Although the court of appeals 

determined—notwithstanding the language of 

the condemnation statute—that the six excluded 

sales should have been admitted under the 

hearsay exceptions for public records, the court 

found no reversible error.

Property Damage
In Gregory v. Safeco Insurance Co. of America,9 

the Colorado Court of Appeals considered 

whether the notice-prejudice rule applies to a 

notice-of-loss provision in a homeowners’ policy. 

Gregory’s roof was damaged in a hailstorm, but 

she was unaware of the damage caused until a 

contractor inspected the roof 18 months later. 

Gregory subsequently submitted an insurance 

claim to her insurer, Safeco. Under Gregory’s 

homeowners’ policy, in the case of hail damage, 

the insured was required to provide notice of 

the claim within 365 days after the loss (i.e., the 

storm). Based on this clause, Safeco denied the 

claim as untimely. 

Gregory sued, alleging that Safeco’s no-

tice requirement violated both (1) Colorado’s 

notice-prejudice rule, and (2) the Colorado 

Homeowner’s Reform Act of 2013, which pro-

hibits insurers from shortening statutes of 

limitation. Application of the notice-prejudice 

rule would require Safeco to show it was prej-

udiced by Gregory’s late notice. However, the 

court noted that the rule has only been applied 
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in car insurance and comprehensive general 

liability insurance policies. Recognizing a split 

of authority from other states on this issue and 

the lack of Colorado Supreme Court precedent in 

the property insurance context, the court found 

the notice-prejudice rule inapplicable. The court 

further found that the notice requirement did 

not operate to shorten the statute of limitations 

because the notice requirement did not, in and 

of itself, affect the time in which Gregory could 

have brought her claims. 

Contracts, Purchase 
and Sale, Transactions
Courts examined various issues related to 

business transactions, including the economic 

loss rule, provisions in a letter of intent, and 

fiduciary duties.

Economic Loss Rule in a 
Lender/Borrower Relationship
The Tenth Circuit determined that the economic 

loss rule prevented the plaintiff’s ability to seek 

tort remedies in connection with a mortgage 

in Mayotte v. U.S. Bank Nat’l Ass’n.10 Mayotte 

brought tort claims against the holder of the 

note secured by her property and the mort-

gage loan servicer in the US District Court for 

the District of Colorado. Mayotte alleged that 

when she requested a mortgage modification, 

the servicer advised her to skip three loan 

payments (presumably to facilitate obtaining 

the modification). She skipped the payments 

and the note holder proceeded to foreclose. 

Thereafter, Mayotte sued. Defendants moved 

for dismissal on the basis that the economic 

loss rule precluded Mayotte’s tort claims. The 

economic loss rule precludes a plaintiff from 

pursuing tort claims if the alleged wrongful 

conduct arose solely from a contractual duty. 

The Tenth Circuit, applying Colorado law, 

affirmed the district court’s dismissal of May-

otte’s claims on the basis that Mayotte had 

failed to establish that the defendants owed 

any “independent duties” to her outside the 

terms of the loan contract and that the lender/

borrower relationship does not constitute a 

recognized “special relationship” (each being 

an exception to the strict application of the 

economic loss rule). 

Economic Loss Rule, Defective 
Products, and Warranties
The court in Dream Finders Homes LLC v. 

Weyerhaeuser NR Co. addressed whether the 

economic loss rule protects a vendor who sells a 

defective product under a contract that includes 

warranties against negligence and fraud tort 

claims.11 Weyerhaeuser sold joists to builders 

and developers, including Dream Finders. The 

sales were made pursuant to written agreements 

(or a series of written agreements) that included 

express warranties for manufacturing defects. 

The manufacturer notified its customers of a 

defect in its joist product and pursuant to the 

warranty remediated the homes in which the 

defective joists had been installed, including 

those built and developed by Dream Finders. 

Dream Finders demanded that in addition to 

the remediation performed pursuant to the 

warranty, Weyerhaeuser also reimburse Dream 

Finders for the various additional damages 

caused by the defect. Those additional damages 

included labor costs, lost return on equity, 

the cost of incentives that had to be offered 

to home buyers, default damages for having 

defaulted on homebuyer contracts, carrying 

costs, and lost profits. 

The court of appeals held that the economic 

loss rule barred negligence, negligent misrepre-

sentation, and fraudulent concealment claims, 

in part, because the contractual warranty 

specifically excluded liability for those types 

of damages. The court reasoned, in part, that 

fraud claims were precluded by the economic 

loss rule because Dream Finders received the 

full benefit of its bargain under the contract 

through Weyerhaeuser’s performance of its 

warranty obligations. The court also reasoned 

that the implied duty of good faith and fair 

dealing was subsumed within the contract 

terms and, as such, could not be the basis 

for an independent duty of Weyerhaeuser 

outside of the contract (and thus susceptible 

to tort claim).

Letter of Intent 
In Orderly Health, Inc. v. NewWave Telecom & 

Technologies, Inc., the Tenth Circuit reviewed a 

contract dispute that arose between the parties 

in the course of a potential business purchase.12 

Plaintiff Orderly Health (seller) and NewWave 

(buyer) entered into a letter of intent that was 

non-binding except for provisions regarding 

confidentiality and exclusivity. With respect to 

exclusivity, the buyer had a 60-day exclusivity/“no 

shop” period. The letter of intent stated:

At the expiration of the 60-day no shop period 

with each Party negotiating utilizing com-

mercial best efforts, the Purchaser agrees to 

pay the Company a non-refundable earnest 

money deposit of $250,000 (hereinafter 

“Earnest Money”) if the Closing is [sic] has 

not occurred at such time. For the avoidance 

of doubt, upon payment of Earnest Money 

payment the Exclusivity Period shall be 

extended for 30 days and the Closing Payment 

balance due will be reduced by $250,000.

Before the 60-day period expired, NewWave 

notified Orderly Health that it would not be 

proceeding with the transaction. Thereafter, 

Orderly Health demanded payment of the 

$250,000 earnest money on the theory that 

payment of the earnest money was an enforceable 

covenant. NewWave argued that the payment 

of the earnest money was conditioned on the 

parties still negotiating. 

The Tenth Circuit reviewed the other 

provisions of the letter of intent in detail and 

determined, based on the placement of the 

earnest money deposit provision and the lack of 

reference to the earnest money deposit in other 

provisions of the letter of intent, the earnest 

money was intended to be deposited only if the 

parties were still negotiating when the 60-day 

period expired. Having found that the payment 

of the earnest money was not an unqualified 

covenant but instead conditioned on continued 

negotiation, the Tenth Circuit rejected Orderly 

Health’s argument that NewWave had frustrated 

satisfaction of the condition by terminating 

negotiations before expiration of the 60-day 

period. The Tenth Circuit found that because the 

letter of intent contained no duty to negotiate 

through the entirety of the 60-day period, the 

buyer was not precluded from terminating those 

negotiations early. 

Fiduciary Duties
A decade-long dispute between former partners 

in a Loveland shopping center development 
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ended up before the Colorado Court of Appeals 

in McWhinney Centerra Lifestyle Center LLC v. 

Poag & McEwen Lifestyle Centers-Centerra LLC.13 

At its core, the dispute arose from the managing 

member’s failure to obtain appropriate financ-

ing, which caused the property to be foreclosed 

and the venture to lose its investment. The 

issues on appeal involved the extent to which 

the managing member owed fiduciary duties 

to the other member under Delaware law in 

light of the terms of the venture’s operating 

agreement and whether Colorado’s economic 

loss rule barred claims for intentional torts. 

The court first analyzed the fiduciary duties 

owed by the managing member of the venture, 

noting that, while Delaware imposes duties of 

loyalty and care to the venture, those duties 

can be modified or eliminated via the terms 

of the operating agreement. Any such intent 

to eliminate fiduciary duties must be plain 

and unambiguous. Although the operating 

agreement included typical language allow-

ing the managing member to participate in 

competing business activities and limiting 

scope and extent of liability for the managing 

member’s performance of its duties, it did not 

affirmatively disclaim the managing member’s 

fiduciary duties to the venture. As a result, the 

court determined that the managing member’s 

duty of loyalty and care to the venture had been 

modified, but not eliminated, by the terms of 

the operating agreement. 

Having found that fiduciary duties existed, 

the Colorado Court of Appeals affirmed the 

trial court’s determination that the managing 

member had breached its fiduciary duties 

because the conduct taken was not in the best 

interest of the venture and was not protected by 

the business judgment rule, acknowledging that 

some actions were “aggressive” and “unneces-

sarily risky,” while other actions were concealed 

from the other member of the venture. 

Turning to its analysis of whether the eco-

nomic loss rule applies to claims for intentional 

torts, the court of appeals departed from other 

court of appeals divisions (including the one 

that issued a previous interlocutory decision 

in this case) and found that the rule does not 

bar claims for intentional torts such as fraud-

ulent concealment, intentional interference, 

and intentional breach of contract (but the 

economic loss rule does bar claims for civil 

conspiracy). In so holding, the court observed 

that its “conclusion today is contrary to a trilogy 

of conclusions from divisions of this court 

that concluded the economic loss rule barred 

common law intentional tort claims similar 

to the claims raised in this case” and that the 

“conclusion is also largely contrary to another 

division’s conclusions on interlocutory appeal 

from this case.”14 The court of appeals relied 

on Bermel v. BlueRadios, Inc., to make this 

departure, noting its “significant developments 

in the law pertaining to the economic loss rule’s 

applicability to intentional torts.”15

Estates and Partition
A family dispute involving a deed restriction 

came before the court in Mindock v. Dumars.16 

In 1987, the Mindocks conveyed to two of 

their children equal 15/64 tenant-in-common 

interests in the family cabin, reserving a life 

estate to themselves. In 2007, they conveyed 

the remaining 34/64 interest to two of their 

grandchildren as joint tenants. The deed to 

the grandchildren included a condition that if 

either of the joint tenants attempted to partition 

the property or convert the joint tenancy to a 

tenancy in common without the other’s consent, 

full title to the property would automatically 

transfer to the other joint tenant. Put differently, 

a joint tenant’s attempt to sever the joint tenancy 

would have the effect of divesting that party of 

any ownership interest in the cabin. 

After the grandparents’ death, one of the 

grandchildren acquired one of his uncle’s 

tenant-in-common interests (through an LLC), 

and thereafter that grandchild and his other 

uncle (the holder of the other tenant-in-com-

mon interest) sued his sister for a declaration 

that the 2007 deed restriction constituted an 

unreasonable restraint on alienation and was 

unenforceable. The defendant sister argued that 

the covenant was not a restraint on alienation, 

but instead a permissible use covenant that was 

intended to effectuate their grandparents’ intent 

that the cabin “remain in the family.” 

Acknowledging that use restrictions are 

permissible, the Tenth Circuit concluded that 

the deed restriction was on its face a prohibition 

on conveyancing and, as such, constituted a 

restraint on alienation rather than a restriction 

on use. Applying Colorado precedent, the Tenth 

Circuit found the restraint to be unreasonable 

because of its lifetime duration and because 

it contravenes the recognized right of a joint 

tenant to unilaterally terminate the joint tenancy.

Foreclosure, Debtor-Creditor, 
and Lender Liability
The Colorado Court of Appeals handed down 

rulings addressing due process and statutes of 

limitation in foreclosure matters, as well as an 

opinion regarding whether a credit agreement 

is a negotiable instrument. Notable opinions 

from the Tenth Circuit dealt with appreciation 

of property and transfer of a deed of trust during 

bankruptcy proceedings.

Homeowners Associations 
and Notice of Foreclosure
In C & C Investments, LP v. Hummel, the court 

of appeals voided a sheriff’s sale when it deter-

mined a homeowners association’s notice did 

not meet due process requirements.17 Hummel 

was a homeowner within a common interest 

community who, for 15 years, paid her common 

expense assessments via automatic withdrawals 

from her checking account. She was also a 

recluse who did not leave her house (even to 

pick up the mail) for long stretches of time and 

only answered the door to get her daily delivery 

of pizza. When the homeowner’s association 

changed management companies, residents of 

the community were required to update their 

automatic withdrawal information. Hummel was 

unaware of the change and did not observe that 

the assessments were no longer being deducted 

from her account. She also did not receive the 

association’s various notices to her about her 

delinquent account. 

Ultimately, the association elected to ex-

ercise its statutory right to judicially foreclose 

its assessment lien on Hummel’s house. The 

association mailed the complaint and summons 

to Hummel, but the package was returned as 

undeliverable—the post office had discontinued 

home delivery because Hummel never picked 

up her mail. The association thereafter sought an 

extension of time to serve Hummel personally 
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based on a process server’s affidavit stating 

that he had unsuccessfully attempted personal 

service four times. Notably, however, after an 

extension was granted, there was no evidence 

that the association in fact attempted additional 

personal service. The association then sought 

permission to serve by publication, which was 

granted. While the notice was published in the 

newspaper, it was uncontested that Hummel 

neither received delivery of nor had online 

access to the newspaper. The association then 

sought a default judgment and a decree of 

foreclosure. 

At the hearing, which (like prior hearings) 

Hummel did not attend, the court and counsel 

for the association discussed the attempts at 

personal service made by the association and the 

court ordered that the association post notice on 

Hummel’s front door. Thereafter, the association 

filed an amended motion for default judgment 

that stated all defendants were properly served. 

In granting the default judgment, the court did 

not reference its previous posting order but 

noted that the association was neither required 

by law to post at the property nor had it done 

so. A sheriff’s sale was then held, and a third 

party purchased the property for less than 10% 

of its estimated fair market value. 

The third-party purchaser then sought to 

evict Hummel and posted a notice to quit on 

her front door. Almost immediately, Hummel 

engaged counsel to contest both the eviction and 

the foreclosure. Before the hearing on the motion 

to set aside the default judgment, the association 

and Hummel settled the underlying assessment 

payment dispute and the association agreed 

not to oppose the motion to vacate the default 

judgment. Given its interest in the property, the 

third-party purchaser was allowed to participate 

in the hearing. Following the hearing, the trial 

court sua sponte issued an order giving Hummel 

a 15-day period to file a notice of intent to cure 

the foreclosure sale and if the cure amount was 

tendered, the court would declare the sheriff’s 

sale and confirmation deed void. The cure funds 

were tendered, and the court entered the order 

quieting title in Hummel. 

The third-party purchaser appealed, placing 

two issues regarding the trial court’s authority 

before the court of appeals. First, the court 

of appeals determined that, consistent with 

prior precedent, the trial court was without the 

equitable authority to grant a post-foreclosure 

cure right. Because Colorado’s foreclosure 

statutes provide the timing and conditions for 

cure and redemption, those rights “may not be 

expanded by judicial interpretation.”18

Second, the court of appeals addressed 

whether the trial court had jurisdiction to enter 

the default judgment in the first place. The court 

Smokeball is an Approved Member Benefit  
Provider of the Colorado Bar Association

Visit go.smokeball.com/COBAR to request a  
demo and redeem your exclusive 10% discount.



44     |     C O L OR A D O  L AW Y E R     |     M A R C H  2 0 2 3

FEATURE  |  REAL ESTATE LAW

of appeals found that the trial court lacked 

such jurisdiction because the association had 

used inadequate efforts to serve Hummel. The 

court of appeals began by noting that because 

the association serves a “quasi-governmental 

function,” it must abide by due process require-

ments.19 Citing a 2006 US Supreme Court case20 

regarding an Alabama tax lien sale, the court 

of appeals determined that the association 

was obligated to take additional service steps 

beyond simply attempting service by mail 

(which was returned) and publication. Further, 

the court of appeals noted that the trial court 

had found the association’s process server 

not credible. Notably, the court of appeals 

also highlighted the fact that the association 

knew Hummel was “eccentric” and a “recluse.” 

The court went on to suggest that because the 

association’s board was comprised of “vol-

unteers who live in the same neighborhood,” 

they would have “insight into the intangible 

circumstances of the homeowner who is the 

subject of the foreclosure action.”21 As a result, 

“it is not unreasonable to require a homeowners 

association to make a good faith, rather than 

a highly technical, effort to effectuate actual 

notice to a fellow neighbor before foreclosing 

on their property.”22 

Having determined that the association 

did not make sufficient efforts at personal 

service that satisfied the requirements of due 

process, the court vacated the default judgment 

and foreclosure order, the foreclosure sale, 

and the confirmation deed that issued to the 

third-party purchaser. 

Discharge in Bankruptcy and 
Deadline for Deed of Trust Foreclosure
In a case that resulted in a reversal of the trial 

court’s dismissal of a homeowner’s claim, 

the court of appeals in Silvernagel v. US Bank 

National Ass’n considered whether a discharge 

in bankruptcy affects a bank’s deadline for 

foreclosing on a deed of trust.23 Silvernagel 

and his spouse executed a deed of trust to 

secure a loan obtained only by Silvernagel. 

Thereafter, Silvernagel’s personal liability on the 

promissory note was discharged in bankruptcy 

and he made no additional payments. Seven 

years later, the lender sought payment on the 

debt and threatened foreclosure. Silvernagel 

then sought declaratory relief against the 

bank on the basis that the lender had failed 

to commence a foreclosure within the six-

year statute of limitations for enforcement 

of promissory notes. The lender moved to 

dismiss the complaint because, among other 

reasons, the debt had not been accelerated 

and because each missed regular installment 

payment constituted a new default, the statute 

of limitations had not yet begun to run, much 

less expire. The district court granted the 

lender’s motion and Silvernagel appealed. 

The court of appeals disagreed that the 

statute of limitations had not yet run, and 

following precedent from Washington state, 

determined that the bankruptcy court’s order 

discharging Silvernagel’s liability under the 

promissory note was the equivalent of the note 

having matured because no more payments 

were due and owing. The court of appeals 

reversed and remanded the matter to reinstate 

Silvernagel’s complaint. A petition for writ of 

certiorari was granted in this case on September 

12, 2022.24

Credit Agreement and the Colorado 
Uniform Commercial Code
Though some procedural issues were at play 

in CadleRock Joint Venture LP v. Esperanza 

Architecture & Consulting, Inc., the heart of the 

dispute was whether a credit agreement was 

a negotiable instrument under the Colorado 

Uniform Commercial Code (UCC).25 CadleRock 

sued Esperanza Architecture for breach of a 

revolving line of credit issued by a purported 

predecessor in interest to CadleRock. The 

parties did not appear to dispute that the 

line of credit was issued, drawn upon, and 

not repaid. However, Esperanza Architecture 

argued that the credit agreement evidencing the 

revolving line of credit constituted a negotiable 

instrument under the UCC and, on that basis, 

asserted various defenses to enforcement under 

article 3 of the UCC. 

The principal issue to be resolved on this 

appeal was whether a credit agreement for a 

revolving line of credit creates an obligation 

“to pay a fixed amount of money” as required 

by the definition of a negotiable instrument 

under the UCC. Following the reasoning of the 

Nebraska Supreme Court, the court of appeals 

concluded that a revolving line of credit does 

not require payment of a fixed amount of money 

because the amount owed by the borrower may 

fluctuate significantly and periodically over the 

course of the loan as the line is drawn, repaid, 

and redrawn. As a result, the credit agreement 

was not a negotiable instrument and, as such, 

not subject to article 3 of the UCC. 

Appreciation of Value 
During Bankruptcy Proceeding
In Rodriguez v. Barrera,26 the court dealt with 

the appreciation in value of a debtors’ home 

in a bankruptcy case. Here, the debtors filed a 

Chapter 13 bankruptcy action and proceeded 

under an approved reorganization plan. At 

the time the Chapter 13 action was filed, the 

combination of the liens on the home plus 

the homestead exemption exceeded the value 

of the debtors’ home, rendering the debtors’ 

equity exempt. The plan was confirmed, and the 

debtors made the necessary payments under 

the plan, including paying their mortgage.

When the home was sold two years later 

(while the plan was still in effect), the debtors 

netted over $140,000 in proceeds. Two weeks 

later, the debtors sought to convert their Chapter 

13 action into a Chapter 7. The Chapter 7 

trustee then filed a motion to compel the 

debtors to turn over the nonexempt portion 

of the home sale proceeds, which the court 

denied. The trustee appealed. The Tenth Circuit 

Bankruptcy Appellate Panel (BAP) affirmed 

the bankruptcy court’s denial of the motion to 

compel, and the trustee appealed that decision 

to the Tenth Circuit. 

Interpreting the Bankruptcy Code, the Tenth 

Circuit determined that when the home was 

sold, the debtors were in compliance with the 

Chapter 13 plan and the home had revested in 

the debtors. As such, the home was not part 

of the Chapter 13 estate and, as a result, the 

proceeds from the sale were also not part of the 

estate. The Tenth Circuit reasoned that while 

this interpretation could give rise to strategic 

conversions by debtors, other provisions of the 

Bankruptcy Code protected creditors against 

“bad faith” conversions.
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Transfer of Deed of Trust 
in Bankruptcy Proceeding
In Walters v. Cates (In re Cates), the Tenth 

Circuit reversed the bankruptcy court in a 

matter involving the lien of a deed of trust 

encumbering a debtor’s assets.27 In this case, 

a trustee in a Chapter 7 bankruptcy sought to 

avoid a deed of trust encumbering a debtor’s 

real estate as a preferential transfer on the basis 

that the transfer occurred during the 90-day 

pre-petition period. In 2012, the bankruptcy 

debtor executed a promissory note to a relative, 

which was secured by a deed of trust that was 

recorded several months after execution. 

Between the time the deed of trust was 

executed and subsequently recorded, the 

debtor transferred title to the property by 

quitclaim deed to a self-settled revocable 

trust. Two years later, the trust quitclaimed the 

property back to the debtor, and the debtor filed 

a Chapter 7 bankruptcy eight days after that. 

The bankruptcy trustee sought to avoid the 

2012 deed of trust under section 547(b) of the 

Bankruptcy Code on the theory that the interest 

was not perfected until title to the property had 

revested in the debtor/grantor of the deed of 

trust. The bankruptcy court rejected the trustee’s 

argument on the basis that the debtor retained 

an ownership interest in the property by virtue 

of debtor’s status as beneficiary under the trust 

and that such interest was subject to the deed 

of trust when recorded in 2013. 

On appeal to the BAP, the trustee again lost, 

but on different grounds. The BAP, applying 

Colorado law, determined that while the deed 

of trust was outside the chain of title, the use of 

a quitclaim deed to convey the property would 

have put a bona fide purchaser on notice that 

additional search of the public records was 

warranted. The Tenth Circuit reversed the BAP’s 

decision, holding that the use of a quitclaim 

deed is not on its face suspect and the deed of 

trust was outside the chain of title.28  

Property Taxation and Assessments
The Colorado Supreme Court ruled on whether 

property management fees can be included in 

property tax valuations. A case in the Colorado 

Court of Appeals determined when a county 

assessor can correct errors in valuations.

Management Fees and 
Property Tax Valuation 
Lodge Properties, Inc. v. Eagle County Board of 

Equalization addressed the issue of whether 

rental management revenue and fees derived 

from condominium units in a condo-hotel 

should be considered in the real property 

tax valuation of the associated hotel.29 Lodge 

Properties, Inc. owns the Lodge at Vail, a con-

dominium hotel comprised of both hotel rooms 

(all owned by a single owner) and condominium 

units owned by individual unit owners. Condo-

minium unit owners may rent their units on a 

short-term basis and, in so doing, may choose 

to engage an affiliate of the hotel owner to 

provide rental management services for a fee. 

In 2017, the Eagle County assessor began 

including in the valuation of the hotel the 

net income that the affiliate rental manager 

derived from rental of the separately owned 

condominium units. As a result, the assessed 

value of the hotel dramatically increased. On 

appeal to the Board of Assessment Appeals, 

the board agreed with the hotel owner that 

the rental management income should not 

be included. 

The county appealed, and a division of the 

court of appeals vacated the board of adjust-

ment’s order. The Colorado Supreme Court 

reversed the court of appeals, finding that the 

income generated from the rental management 

fees was generated from the separately owned 

condominium units and not from the hotel. 

As a result, the Court found it was improper 

to include such income in the valuation of 

the hotel.

Correcting Errors in Property Valuations
The court of appeals looked at when county tax 

assessors can correct errors in property valu-

ations in Yen, LLC v. Jefferson County Board of 

Commissioners.30 By law, county assessors must 

send notices of valuation to property owners 

on or before May 1 of each year. Yen timely 

received a notice of valuation that reflected a 

5% increase from the prior year’s valuation, but 

then several weeks later (after May 1) received 

a revised notice after the county assessor de-

termined that it had significantly undervalued 

the property. Yen protested the second notice 

of valuation, which was denied by the county. 

Yen then sought an abatement or refund from 

the county, which was also denied. 

On appeal to the Board of Assessment 

Appeals, the board concluded that the second 

“
The Colorado Supreme Court reversed the 
court of appeals, finding that the income 
generated from the rental management fees 
was generated from the separately owned 
condominium units and not from the hotel.

”
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notice of valuation was void because the assessor 

lacked statutory authority to unilaterally correct 

perceived undervaluation. The county appealed 

to the court of appeals, arguing that it possesses 

the authority to correct notices of valuation at 

any time before tax warrants are sent to the 

state treasurer in January. 

The court of appeals evaluated the various 

statutory bases upon which an assessor may 

correct notices of valuation or send notices 

after the May 1 deadline, but it determined that 

those statutory bases did not include errors 

in valuation. Instead, the statutory reasons 

for correction were limited to circumstances 

discovered during a taxpayer protest (which 

had not occurred here) and instances where a 

property was wholly omitted from the tax roll. 

The court of appeals further determined that 

counties lack plenary constitutional authority 

to correct errors in notices of valuation.

Tax Sales and Treasurer Deeds
In Overton v. Chess,31 the court of appeals 

considered when interest accrues for certain 

types of expenditures in connection with an 

action to recover land. Chess owed unpaid 

property taxes, and the tax liens were sold at 

tax sale. After the requisite three-year period, 

the county treasurer conveyed the property to 

the purchaser of the tax liens. Chess challenged 

the validity of that treasurer’s deed on the basis 

that he had not received all required statutory 

notices. The district court agreed and ordered 

that the property be reconveyed to Chess, subject 

to Chess reimbursing certain costs to the tax 

sale purchaser as required by statute. Each 

party appealed components of the judge’s order. 

The first issue before the court of appeals 

was whether Colorado statutes governing tax 

lien sales require the property owner to pay 

interest on the required reimbursements from 

the date the expenditures were made or the date 

the order for reimbursement was entered. On 

this issue, the court of appeals determined that 

the statutes require payment of prejudgment 

interest (i.e., interest accruing from the date 

the cost was incurred), with the exception of 

improvements, which do not accrue interest until 

the court order for reimbursement is entered. 

The court’s distinction between improvements 

and other reimbursable amounts was based on 

a slight difference in statutory language—the 

reimbursement for improvements is to be 

made based on the value of the improvements, 

which cannot be determined until ascertained 

by the court, whereas the other reimbursable 

amounts are based on cost (which is not based 

on ascertainment by the court). 

The second issue was whether the amount 

required to be paid by Chess should have 

been offset by the value of a utility easement 

that was granted after the tax deed was issued. 

The trial court determined that no credit or 

offset was appropriate because at the time the 

easement was granted, the apparent owner of 

the property was the party granted the treasurer’s 

deed and there was no evidence showing a 

negative impact on the value of the property. 

The court of appeals rejected this conclusion, 

however, because the beneficiary of the utility 

had provided an offer letter for the easement 

based on the “fair market value” of the property 

interest to be acquired. As a result, the court of 

appeals remanded that portion of the case for 

additional findings regarding the easement. 

Zoning and Land Use Control
Notable decisions affecting zoning and land 

use covered ripeness of various constitutional 

claims and campaign contributions.

Zoning Regulations, Eminent 
Domain, and Ripeness
In North Mill Street, LLC v. City of Aspen,32 the 

Tenth Circuit looked at the validity of a lawsuit 

commenced after the City of Aspen denied a 

rezoning application. North Mill Street, LLC 

(NMS) owned property in Aspen. The city 

amended its land use code to remove “free 

market residential” as a conditional use within 

the zone district in which the property was 

located. Following the amendment to the land 

use code, NMS sought to rezone the property 

into a zone district in which “free market resi-

dential” remained a permitted use; however, the 

rezoning application was denied. NMS thereafter 

commenced a lawsuit in federal court alleging 

the city’s change to the zoning code and refusal 

to rezone the property constituted a regulatory 

taking and impermissible spot zoning.  

On appeal, the Tenth Circuit determined the 

claim was not yet prudentially ripe because the 

plaintiff had not met the “finality rule” estab-

lished by US Supreme Court precedent, finding 

there were still “avenues” for the government 

to “clarify or change its decision.” Specifically, 

the Tenth Circuit found that the plaintiff must 

first pursue planned development review from 

the city, which, if approved, would permit a 

variation from the permitted and prohibited 

uses within the existing zone district.

Campaign Contributions and Recusal
In a matter of first impression in Colorado, the 

court of appeals in No Laporte Gravel Corp. v. 

Board of County Commissioners of Larimer 

County confirmed that the mere receipt of cam-

paign contributions does not create a conflict of 

interest requiring an elected official’s recusal.33 

In this case, a Larimer County Commissioner 

received campaign contributions from the 

stockholders of Loveland Ready-mix Concrete, 

Inc., which shortly thereafter submitted a 

land use application for review by the county. 

Opponents of the land use application (No 

Laporte Gravel Corporation, Robert Havis, and 

Peter Waack; collectively NLGC) requested 

that the commissioner recuse himself from 

the application, contending that the receipt of 

the campaign contributions created a conflict 

of interest. The commissioner did not recuse 

himself and, instead, cast the deciding vote 

approving the land use application. 

NLGC then sued the county and its Board 

of County Commissioners alleging due process 

violations in light of the US Supreme Court’s 

decision in Capterton v. A.T. Massey Coal Co. In 

Caperton, the Court held that “when a person 

with a personal stake in a particular case had 

a significant and disproportionate influence in 

placing the judge on the case by raising funds 

or directing the judge’s election campaign 

when the case was pending or imminent” the 

Due Process Clause requires recusal.34 The 

district court dismissed NLGC’s claim, and 

NLGC appealed. 

Here, the total campaign contributions 

received by the commissioner from the ap-

plicant’s stockholders accounted for 7.65% 

($4,100) of the total contributions raised by the 
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commissioner, an amount the court of appeals 

did not deem significant. Additionally, the court 

held that receipt of campaign contributions 

could, under extraordinary situations, give rise 

to a due process violation based on the bias 

created from the receipt of the contributions, 

but that NLGC had failed to meet that burden 

of proof in this case.

     

Metropolitan Districts
Using the Assessors’ Reference Library in 

connection with financing of urban renewal 

projects was addressed in Aurora Urban Re-

newal Authority v. Kaiser.35 This case presented 

a challenge to the way that the Colorado prop-

erty tax administrator differentiated between 

increases in property value for purposes of 

determining base and incremental values for 

tax increment financing (TIF). Specifically, the 

Assessors’ Reference Library used by county 

assessors distinguishes increases in property 

value attributable to “indirect benefits resulting 

from market perceptions that properties located 

in a TIF plan are more or less desirable/valuable 

. . . appl[y] proportionately to both the base 

and increment.”36 This rule resulted in only a 

small percentage of the property value increase 

being allocated to the urban renewal authority. 

The court of appeals found that this distinc-

tion, which is not contemplated by Colorado’s 

Urban Renewal Law, does not effectuate the 

purposes of the urban renewal law and therefore 

must be removed from the Reference Library. 

Separately, the court of appeals found that 

property owners, metropolitan districts, and 

the urban renewal authority possessed standing 

to sue the administrator, contrary to what the 

trial court had determined. A petition for writ 

of certiorari was granted in this case on October 

4, 2022.37

Conclusion
While the cases summarized above cover a wide 

gambit of real estate matters, this article is in 

no way intended to represent a comprehensive 

compendium of all real estate-related cases 

decided in the last year. Nonetheless, these 

cases represent some of the more material (and 

in many instances interesting) decisions from 

2021 and 2022. 
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for Legal Employers
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T
here’s growing concern within the 

legal profession over a lack of attor-

ney well-being. Data show attorneys 

suffer from a higher incidence of 

mental health and substance use issues, and 

there is a failure to thrive in the profession as 

evidenced by significant attorney attrition in 

legal organizations and the profession generally. 

An expanding body of literature and surveys 

confirm the magnitude of the problems in our 

profession:

 ■ A 2016 study of 13,000 currently practicing 

lawyers found that between 21% and 36% 

qualify as problem drinkers and 19% to 

28% are struggling with significant levels 

of depression, anxiety, and stress.1

 ■ These problems lead to high absenteeism 

and underproductive lawyers, resulting 

in high costs to law firms.2 

 ■ Lawyers are leaving law firms at higher 

rates than ever before. In 2017, law firms 

lost to attrition an average of 16% of as-

sociates annually, with 44% percent of 

associates leaving within three years and 

75% leaving within five years.3 

 ■ According to one estimate, the cost of 

replacing a departing associate ranges 

from $200,000 to $500,000, or roughly 1.5 

to 2 times the annual salary of the asso-

ciate. This only estimates hard costs and 

may not include lost productivity, other 

lawyers’ time, and disrupted intrafirm 

and client relationships.4

In 2017, the National Task Force on Attorney 

Well-Being called upon the legal profession to 

address well-being issues. In response, under 

the leadership of Justice Monica Márquez of 

the Colorado Supreme Court, a task force on 

attorney well-being was formed in 2018 to 

consider ways to increase lawyers’ and legal 

organizations’ awareness of these issues. 

The Colorado Supreme Court’s Colorado 

Lawyer Assistance Program (COLAP) addresses 

these issues per Colo. RCP 254 by providing 

consultations with behavioral health specialists, 

voluntary monitoring for mental health and 

substance use issues, assistance for colleagues 

or family members who are concerned about a 

member of the legal profession, and education 

about both well-being and behavioral health 

issues. COLAP also assists legal employers 

through workplace well-being consultations. 

However, COLAP’s resources are dedicated to 

serving the entire Colorado legal community 

and are not specifically geared or equipped 

to focus exclusively on law firms or places of 

legal employment.  

To promote well-being specifically in 

Colorado’s legal workplaces, the Colorado 

Supreme Court is launching a formal recognition 

program for Colorado legal employers and 

solo practitioners who demonstrate commit-

ment to improving lawyer well-being. This 

voluntary program is not meant to replace 

existing well-being efforts in the profession, 

but to provide additional ideas, incentives, 

and support for legal employers seeking to 

implement well-being best practices. 

The program’s primary objective is to pro-

vide Colorado legal employers with access to 

education, resources, support, and technical 

assistance to improve well-being in their or-

ganizations. Additionally, the program creates 

a Legal Well-Being Leadership Network to 

encourage dialogue, innovation, and account-

ability in implementing well-being practices in 

legal workplaces. 

Program Structure
Legal employers and individual attorneys 

will make an annual pledge to well-being that 

incorporates the six goal areas listed below. 

Participants will then have the corresponding 

calendar year to meet the goals committed to 

in the pledge form. 

During the course of the “pledge year,” 

participants will be able to participate in mul-

tiple facilitated peer-to-peer/group mentoring 

experiences for well-being education and best 

practices, mentoring, and idea crowdsourcing 

to make their organizational well-being work 

more meaningful and relevant. 

At the conclusion of the pledge year, par-

ticipants will submit an attestation as to the 

Take the pledge at 
coloradolawyerwellbeing.org

Attend optional lunch-
and-learn events and annual 

lawyer well-being symposium

Submit attestation form 
of pledge progress

Work toward completing 
organizational 

well-being goals

Receive recognition from 
Colorado Supreme Court

HOW THE PROGRAM WORKS
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pledged well-being goals achieved. In return, 

the Colorado Supreme Court will recognize legal 

organizations for their pledged commitment and 

their achievements with a recognition event, 

wall certificate, and electronic website badge.

Six Well-Being Goal Areas
The education and mentoring components 

of the program will support and encourage 

legal employers to strive to achieve well-being 

objectives in six primary goal areas:

1. Create a culture of well-being through 
leadership, accountability, and buy-in. 
Well-being occurs from the top leadership 

through the rest of the legal organization. 

A committed manager or leader should 

be responsible for developing attorney 

well-being programs with appropriate 

buy-in from attorneys throughout the 

organization.

2. Foster competence by developing and 
supporting programs on substantive 
development and mentoring. Profes-

sional development is an investment that 

pays off for legal employers: it enhances 

lawyer competence and effectiveness 

and instills a sense of dedication and 

belonging, thereby improving overall 

morale and well-being.

3. Develop work-life integration and 
flexible work schedules. Flexible work 

arrangements respect lawyers’ desire for 

autonomy and some measure of control 

over their professional and personal 

lives. There are multiple ways that legal 

employers can convey that work-life 

integration is expected, not just accepted.

4. Promote diversity, inclusion, and equity 
to increase organizational success and 
well-being. Organizations should recog-

nize that increasing cultural competence, 

addressing institutional and systemic 

barriers to success for diverse lawyers, 

and providing welcoming and inclusive 

work environments and organizational 

climates will lead to increased attorney 

wellness and retention.

5. Assess compensation metrics to pro-
mote well-being. Consideration should 

be given to alternative ways to compensate 

lawyers and staff for performance rather 

than focusing exclusively on the billable 

hour. Moving away from this single metric 

can decrease stress on employees, pro-

mote greater productivity, and bolster 

recruitment and retention of lawyers who 

have families, plan to start families, care 

for family members, or may be close to 

retirement.

6. Measure outcomes and make im-
provements. True growth in well-being 

initiatives comes over time and must be 

assessed against organizational goals 

and objectives. A healthy well-being 

initiative will be measured in the short 

term, medium term, and long term, and 

appropriate changes should be made to 

the initiative at each interval to promote 

sustainability and innovation.

The collective purpose of these goal areas 

is to encourage legal organizations to ad-

dress attorney well-being proactively and to 

implement recommendations within their 

organizations to address each of the goal ar-

eas. The recommendations are designed on 

a spectrum to allow legal employers to select 

and implement recommendations on a scale 

from easy and comfortable to challenging 

and disruptive to traditional legal profession 

paradigms. Each year, legal employers will be 

encouraged to build on the recommendations 

implemented in the prior year to progressively 

implement more revolutionary changes within 

their organization structure and culture to 

positively influence well-being.

The program is open to all Colorado 

legal employers and solo practitioners 

across the state regardless of size, structure, 

practice area, or clientele. Program details 

and engagement options can be found at 

coloradolawyerwellbeing.org.

Conclusion
Colorado has the opportunity to be a national 

leader in lawyer-led well-being by creating this 

first-of-its-kind program to incentivize, support, 

and recognize legal employers for implementing 

well-being strategies and recommendations 

within their organizations. Nearly three years 

into a global pandemic, lawyer well-being is 

more important than ever. As the research 

conclusively bears out: (1) well lawyers are 

more effective and achieve better outcomes; 

(2) well-being breeds job satisfaction; and 

(3) well-being reduces the risk of attorney 

discipline. Promoting attorney well-being is 

good for business, good for clients, and the 

right thing to do.  
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Each year, legal 
employers will 
be encouraged 
to build on the 
recommendations 
implemented in 
the prior year 
to progressively 
implement more 
revolutionary 
changes within 
their organization 
structure and 
culture to 
positively influence 
well-being.
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COLORADO WELL-BEING 
RECOGNITION PROGRAM 
FOR LEGAL EMPLOYERS 

� k�� ti� Pt�tr� 
Affirming the the six-point lawyer well-being framework: 

• Leadership
• Mentoring
• Work-Life integration

: • Diversity, Equity, and Inclusion 
• Compensation Metrics
• Client Focus

Work toward the completion of your well-being 
goals, attend free educational and resource 
events, and submit your attestation form. 

The Colorado Supreme Court will recognize legal 
organizations for their pledged commitment and their 
achievements in the form of a culminating recognition 
event, wall certificate, and electronic website badge. 

�
---

�--------! 

Visit coktmdolawy.trwellbetng.org 
to take the pledge today 
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I
f there’s one thing that Kiki Council, this 

year’s Gary McPherson Outstanding 

Young Lawyer of the Year, knows, it’s 

that networking is everything in the legal 

profession. “I love to tell law students that my 

journey to working in the reproductive justice 

space is a great example of the importance of 

maintaining professional networks,” she says. 

“In spring 2021, I was still litigating and 

trying to figure out how to springboard myself 

into the reproductive justice movement. A good 

friend from UChicago, Amanda Bennett, had 

been working in the movement for several 

years and was—and still is—working at an 

organization called the Digital Defense Fund, 

which provides digital security support for the 

abortion movement. Amanda reached out 

one day with a job posting for a staff attorney 

position at DDF’s sister organization, the 

Forefront Project.” 

The position would be a stretch for Council, 

but she embraced it, confident she could get up 

to speed as she completely switched up her legal 

practice. The Forefront Project advises 501(c)

(3) public charities that do reproductive rights, 

health, and justice work on how to remain (c)

(3) compliant in their advocacy work, a radical 

departure from Council’s employment litigation 

defense work, but this kind of advocacy work 

was something she felt called to do. So, she 

pushed ahead with what she wanted. 

Council has since been able to leverage that 

experience into a new position at The Lawyering 

Project as Legal Counsel for Pro Bono Initiatives. 

The Lawyering Project works to eliminate laws 

that undermine reproductive rights, health, and 

justice that deprive people of moral agency and 

control over their bodies while compounding 

other forms of oppression, including racism, 

sexism, and poverty. She is currently working to 

create a nationwide network of attorneys who 

are willing to provide pro bono legal services 

to the reproductive justice movement. 

This attitude of forging ahead to follow not 

the easiest path, but the path that feels right, is 

much the same attitude that brought Council 

to law school in the first place. Although she 

knew lawyers from her church when she was 

growing up (and, unfortunately, due to abuse 

and neglect, the state getting involved in her 

relationship with her biological father), Council 

says, “I’m a first-generation lawyer. When I was 

finishing up my undergraduate degree, I actually 

struggled with whether I should continue on in 

academia and pursue a PhD or if I should get a 

master’s in public policy and administration, 

public health, or something similar.” 

It wasn’t until she took a gap year following 

her undergrad that Council had significant 

exposure to the legal profession. “I worked at a 

small plaintiffs’-side law firm that represented 

unions in Chicago’s West Side and decided 

that year to give law school a shot. I wish I 

had been better informed about the actual 

costs—emotional, physical, and financial—of 

law school at the time, but I don’t regret my 

decision to attend law school because that led 

me to do what I do now.”

During her time at the University of Col-

orado, Council admits she was “the ultimate 

over-committed, too-busy law student.” She was 

involved in the Law Students for Reproductive 

Justice (now If/When/How), the ACLU, the 

Black Law Student Association, Barristers’ 

Council, the Colorado Technology Law Journal, 

and the Student Bar Association. “Just seeing 

it all typed all out makes me exhausted—I 

don’t know how I juggled all these things with 

classes,” she says. 

“I did know that I wanted to focus on social 

justice in law school, but finances were always a 

concern for me. I had a perception that I would 

not be able to make enough money to live and 

pay off my loans if I went straight into social 

justice work, so I started out first at a clerkship 

with Judge Eid on the US Court of Appeals for the 

Tenth Circuit, and then joined the Commercial 

Litigation Practice Group at Holland & Hart. 

There, I got involved almost immediately in 

judicial bypass petitions, representing minors 

who wanted abortions without forced parental 

involvement.” 

This work was personal for Council. “I 

had a difficult childhood and was harmed by 

adults who were in positions of trust and care. 

Given my upbringing, I understand implicitly 

that these young people are in the situations 

they are in because they do not have a trusted 

or safe/secure adult in their lives. Having to 

do a judicial bypass petition in and of itself 

indicates a critical failure of care for these 

young people. All they really need is someone 

who is nonjudgmental, stable, and trustworthy 

Making It Personal
Outstanding Young Lawyer Award Recipient Kiki Council 

Discusses Her Path to Reproductive Rights Activism

BY  H A L E Y H E M E N
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to listen to them and their needs. That’s what 

I needed when I was a young person, and it’s 

a basic need most humans have and deserve 

to have met but often do not get. I tell each 

young person that I’m here to help them have 

a full spectrum of choices in their healthcare, 

and that I hate that the law is subjecting them 

to what they’re about to go through. It’s hard 

sometimes to separate the professional and 

personal because I see myself in so many of 

these clients, but I do my best!” 

As time went on, Council realized that 

she enjoyed her social justice work so much 

more than anything else she was doing. “The 

pandemic and the George Floyd protests in 

Summer 2020 were pretty impactful in terms 

of me figuring out what I really wanted to ‘do’ 

with my life, my energy, and my legal degree. I 

realized in a way that I was wasting my talents 

and passions by not being fully participatory 

in social justice work. On a more personal 

level, it made me seriously think about the 

importance of family and friends in my life. 

Lots of old, bad habits and relationships died 

with the pandemic, and I think that was for the 

best, despite the overall societal trauma that I 

think we all felt as a result of the pandemic.”

The recent overturning of Roe v. Wade 

has made Council’s work that much more 

complex. “The loss of Roe had and continues 

to have massive ripple effects across the United 

States because abortion is now again a state 

issue. Fifty states means fifty separate legal 

regimes about every little law that touches the 

issue of abortion, including standard abortion 

restrictions like gestational age bans, to other 

areas of law, such as telemedicine, laws around 

self-managed abortion, insurance, licensure, 

various public health laws, as well as criminal 

codes. And because it touches so many disparate 

legal issues, it’s been very difficult to find and 

coalesce legal resources, particularly free legal 

services.” But rather than letting the complexity 

overwhelm her, Council says, “I see all of the 

chaos as a moment of opportunity. Roe v. Wade 

was not necessarily good law or a good way to 

structure abortion rights and access. We now 

have an opportunity to do everything over again, 

in a better way. I hate how much people have 

to suffer in the meantime, but I’m thankful for 

the extremely hard work by abortion providers, 

practical support organizations, and others in 

the movement to help people get the healthcare 

they deserve while we figure out how to move 

forward.” 

Council, a Denver native, did her undergrad 

and spent a gap year in Chicago, but she always 

knew she wanted to come back to start her 

career and eventually a family in Colorado. 

Her family is in Colorado, including three of 

her biggest supporters, her mother (“one of 

my earliest professional role models. She was 

a single parent and a woman who worked in a 

very male-dominated field. She built her career 

from basically nothing, worked extremely hard, 

and was still somehow able to cook a homemade 

dinner every night for me and my siblings”); 

her grandmother (“we call her yiayia”); and her 

sister Lula. “The volume of emotional support 

alone they’ve all three provided me over my 

schooling years and career is immeasurable, 

and I love them all so much!” 

And then there was the matter of those 

brutal Midwestern winters that had Council 

missing the sun. “What really did it for me, 

honestly, was the polar vortex in 2014. I couldn’t 

imagine trying to take care of kids and get them 

to school and various activities on the El with 

that kind of weather!”  

When she’s not on the clock, Council and 

her husband, Jack, whom she met in Chicago 

in 2012, enjoy live music (Jack is in a local band 

called Hello, Mountain). During the pandemic 

they even managed to stay connected to the 

local music scene by joining several artists and 

musicians on Zoom concerts hosted from their 

homes or small, empty venues. “Local artists 

and bands are making their way back to local 

venues—we’ve been to some great shows re-

cently,” she says. “As soon as we were vaccinated 

and able to travel, we started going to festivals 

again, the first one being Furnace Festival in 

Birmingham, Alabama, in September 2021.”

A year later, Council would find herself at a 

celebration much closer to home—the Colo-

rado Bar Foundation’s Bar Fellows Dinner—to 

receive the 2022 Gary McPherson Outstanding 

Young Lawyer Award. She’s pictured above 

accepting the award from Aurea Bolaños Perea 

of COLOR (the Colorado Organization for Latina 

Opportunity and Reproductive Rights). The CBA 

congratulates Council on her achievement and 

is proud to add her to its distinguished list of 

award recipients. 

Kiki Council and fellow reproductive rights activist Aurea Bolaños Perea.
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The Lawyers’ Announcements section is 

reserved to announce the following:

 ■  New members to a law firm or legal 

department

 ■ Name change of a law firm

 ■  Formation, merger, or new affiliation 

of law practice(s) and law-related               

associations

 ■ Relocation of a law practice

 ■ Change in job status

 ■ Retirement of attorneys
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 ■  Submit files as press-quality PDFs 

saved at 300 dpi resolution.
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Contact Melissa Higham at mhigham@
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Jon Eric Stuebner Patricia A. Riley 
Partner Partner

EXCEPTIONAL ATTORNEYS.  EXCEPTIONAL TEAM.  EXCEPTIONAL RESULTS.
 PARTNERS.



56     |     C O L OR A D O  L AW Y E R    |    M A R C H  2 0 2 3

AROUND THE BAR   |   LAWYERS’ ANNOUNCEMENTS

DTC OFFICE:  6041 S. Syracuse Way, #315  |  Greenwood Village, CO 80111  |  720-974-6350
WESTSIDE OFFICE:  12600 W. Colfax Ave, #C-400  |  Lakewood, CO 80215  |  303-238-1707

Molly T. Zwerdlinger
special counsel

720-974-6350  |  MOLLY@BALSONFAIX.COM

is pleased to announce 
the newest addition to our team

Molly’s practice will focus on estate planning, probate, 
trust administration, and protective proceedings.
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Illumine Legal LLC is pleased to announce 
the addition of attorneys

Andrew Stathopulos
and 

Stephanos Papadopoulos
www.lawillumine.com

Andy joins the firm as a partner where he leads the firm’s corporate and transactional practice. Andy focuses on advising
clients in Business, Healthcare, Commercial Real Estate, Mergers and Acquisitions, and Estate Planning. Andy has
counseled clients large and small in a wide variety of businesses and professions. He brings more than 35 years of
experience guiding clients through legal transactions to meet clients’ goals.

Stephanos joins the firm as an associate. He attended the University of Denver, Sturm College of Law, where he completed
his law degree in 2021. Stephanos’ practice focuses on corporate transactional law, including Corporate Entity
Organization and Restructuring, Mergers and Acquisitions, and Commercial Real Estate Transactions.
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ALMIRA
MORONNE

DANIEL A.
RICHARDS

ALENA
PROKOP

ANDREA M. 
BRONSON

JONATHAN M.
GOLDSTEIN

NATHAN JAMES
GOERGEN

is pleased to announce that

ANDREA M. BRONSON, 
NATHAN JAMES GOERGEN,
JONATHAN M. GOLDSTEIN, 
ALMIRA MORONNE,
ALENA PROKOP &
DANIEL A. RICHARDS 

have been promoted 
to the firm’s partnership.

1550 17TH STREET, SUITE 500 |  DENVER, CO 80202 |  dgslaw.com |  303.892.9400

Two New
Partners

www.moyewhite.com

Joey Mark
Litigation Attorney

303-295-9803
joey.mark@moyewhite.com

Nick Herrick
Litigation Attorney

303-292-7905
nick.herrick@moyewhite.com
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We are pleased to announce the addition of five new 
attorneys to our firm that specializes in Water, Civil 
Litigation and Real Estate. John E. Mallonee and 
Stephanie J. Neitzel are of counsel to the firm. Ryan J. 
Mitchell, Blake C. Peterson and Andrea J. Hall have joined 
the firm as associates. 

818 Colorado Avenue, Glenwood Springs, CO 81601
(970) 945-6546  |  www.balcombgreen.com

Mallonee Neitzel Mitchell Peterson Hall

Lawrence R. Green is retiring March 1, 2023, after 45 
extraordinary years with Balcomb & Green. David C. 
Hallford retired as of December 31, 2022, after spending 
20 years of his diverse and distinguished 42-year practice 
with Balcomb & Green. Larry’s and David’s professionalism 
and success are inspiring, and Balcomb & Green is 
committed to their clients and legacy.

HallfordGreen

818 Colorado Avenue, Glenwood Springs, CO 81601
(970) 945-6546  |  www.balcombgreen.com
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Garfield & Hecht, P.C., 
a litigation and transactional 
firm since 1975, is pleased to 
announce that Haley Carmer 
has become a shareholder in 
the firm. Haley practices in our 
Glenwood Springs office. 

The firm has offices in the 
following locations to serve our 
clients across Colorado: Aspen/

Snowmass, Avon/Eagle/ Vail, Carbondale, Crested Butte, 
Denver Tech Center and Glenwood Springs/Rifle.

www.garfieldhecht.com  |  970-925-1936
atty@garfieldhecht.com

Garfield & Hecht
ATTORNEYS AT LAW  |  SINCE 1975
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Ruebel & Quillen, LLC 
Proudly Announces 
Mike Passint’s admission 
to the Colorado Bar and 
welcomes him to the firm as 
an associate attorney in our 
general litigation practice.

8461 Turnpike Drive, Suite 206
Westminster, CO 80031

(888) 989-1777  |  rq-law.com

THE LAW OFFICES OF

JONATHAN M. WARD

is pleased to announce
the naming of

DANIEL I. YARBRO
Partner

and our new name

1825 YORK ST
DENVER, COLORADO  80206

303-399-3800

ACCIDENTATTORNEYDENVER.COM

Beginning our 16th year 
in practice, serving
clients in the areas of
auto accidents, personal
injury and wrongful
death.

Thank you for your
referrals.

The CBA Ethics Hotline is a free resource for attorneys who 
need immediate assistance with an ethical dilemma or 
question. Inquiries are handled by individual members of 
the CBA Ethics Committee. Attorneys can expect to briefly 
discuss an ethical issue with a hotline volunteer and are 
asked to do their own research before calling the hotline.

A Service for Attorneys

To contact a hotline volunteer,
please call the CBA offices at 303-860-1115.

CBA ETHICS HOTLINE
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Richard P. Holme
November 6, 1941–January 14, 2023

The Colorado legal 

community mourns the 

loss of Richard “Dick” 

Holme, who passed 

away on January 14, 

2023. Dick was a long-

time partner at Davis 

Graham & Stubbs (DGS) 

and a stalwart at the CBA. He will be deeply 

missed.

Born on November 6, 1941, in Denver, to 

parents Peter H. Holme, Jr. and Lena Phillips 

Holme, Dick was raised in Denver and graduated 

from East High School and Williams College. 

He attended law school at the University of 

Colorado, where he met Barbara Friel, whom he 

married in 1965. They have two children, Daniel 

and Robert, and a marvelous grandson, Jaxson.

After law school, Dick joined DGS as an 

associate until he became a deputy district 

attorney in 1969. After three years in that office, 

Dick returned to DGS, where he became a 

partner. He worked at DGS for 50 years until his 

retirement. During his career, Dick had a broad 

range of trial practice. He tried almost 70 jury 

trials, a number of trials to the court, and over 

30 appeals in both state and federal courts. For 

many years, he commented that he had tried 

“one of everything and two of nothing.” Early in 

his career, he was instrumental in clearing the 

legal hurdles that were blocking the development 

of the town of Highlands Ranch.

Dick’s primary interest was in improving the 

quality of the legal profession and making the 

trial of cases more efficient and less expensive. 

He held numerous leadership positions in both 

the Colorado and Denver Bar Associations. 

He was deeply involved in lawyer discipline, 

serving as a member of the Supreme Court 

Grievance Committee (1979–85), as a hearing 

board member for cases of alleged attorney 

misconduct (1985–2014), and as a mediator for 

numerous disciplinary proceedings (1992–2014).

Dick’s work on improving trial practices 

included being a member of the select drafting 

committee for Colorado’s new Criminal Code 

(1970–71), the first Colorado Jury Instruction 

Committee (1972–73), and the Colorado Supreme 

Court Committee on Civil Rules (1994–2019). 

He also served as the prime drafter of rules 

relating to simplified procedure, appointive 

judges, deadlines for pretrial actions, expedited 

pretrial procedure, judicial case management, 

discovery, and subpoenas for medical records. 

Dick was elected to fellowship in the Amer-

ican College of Trial Lawyers (1983), where he 

served as the Colorado State Chair (1994–96) 

and was a member of the ACTL Task Force on 

Discovery and Civil Justice. He was the lead 

author of Working Smarter, Not Harder: How 

Excellent Judges Manage Cases, a manual for 

state and federal trial court judges nationwide 

on techniques for increasing pretrial efficiency 

to obtain just, speedy, and inexpensive handling 

of cases. He also wrote dozens of articles for 

Colorado Lawyer and was a coordinating editor 

for the publication’s civil litigation and evidence 

columns. 

Donations in Dick’s memory may be made 

to the Legal Aid Foundation of Colorado, www.

legalaidfoundation.org.

Timothy G. O’Neill
May 21, 1960–December 19, 2022

Timothy “Tim” Gerald 

O’Neill, a pivotal and 

beloved member of 

Snell & Wilmer, passed 

away unexpectedly on 

December 19, 2022, in 

Evergreen. He was 62. 

Tim was born on May 

21, 1960, to parents Gerald Thomas O’Neill 

and JoAnn M. O’Neill. He received both his BS 

In Memoriam
and his JD from Arizona State University. After 

graduating from law school in 1985, he joined 

the Denver office of Snell & Wilmer, where he 

became a senior partner in the firm’s products 

liability litigation practice group. His national 

practice focused on complex business litigation, 

commercial disputes, major product liability 

tort litigation, and probate and trust litigation. 

Tim was known as “a lawyer’s lawyer,” re-

spected by his peers and judges for his strong 

professional advocacy skills. He was a member 

of the firm’s executive committee from 2000 

to 2016 and a fellow of the American College 

of Trial Lawyers since 2009. He was also an 

active member of his community, serving on 

the advisory board of the Colorado Civil Justice 

League, working with young lawyers through 

the Colorado Attorney Mentor Program, and 

volunteering with the Boys and Girls Club of 

Metro Denver.

Most important, Tim was devoted first to 

his family. He spent his free time with his wife 

and three children, and on the water, when 

possible. Harboring a deep love of the ocean, 

Tim earned a skipper license and captained the 

family’s boat, Freedom, every chance he could.

Tim is survived by his wife Monique; children 

Chelsea, Quinn, and Abigail; grandson Wyatt; 

stepmother Jane; sisters Peggy, Anne, Mary, 

Kathy, and Amanda; brother Christopher; and 

many beloved nieces, nephews, aunts, uncles, 

and cousins. He was preceded in death by his 

parents.

Donations in his memory may be made to 

the American Heart Association or the Charles 

Keating C4 SEAL Foundation. 

James R. Wade
July 21, 1937–December 17, 2022

James “Jim” R. Wade, a 

Denver native, passed 

away peacefully at his 

home on December 17, 

2022, after saying his 

final goodbyes to family 

and friends.

Jim was born on July 

21, 1937, to Robert Cyrus Wade and Margaret 

(Frazier) Wade. After graduating from East High 

School, he matriculated to Princeton University 

AROUND THE BAR   |   IN MEMORIAM
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In Memoriam is a complimentary ser-
vice of the CBA honoring the lives and 
work of recently deceased members. 
Please email submissions to Susie Klein 
at sklein@cobar.org. High-resolution 
photos are appreciated.

(Woodrow Wilson School) and then attended 

Harvard Law School. After receiving his law 

degree, Jim moved back to Colorado to practice 

law, where he met and married Peggy Ann. Peggy 

and Jim raised their two daughters, Sarah and 

Katie, in Park Hill, a community they loved. 

Jim began his early legal career at Dawson 

Nagel Sherman & Howard in 1962. He then did 

a stint as general counsel in Leadville, followed 

by years at Grant Shafroth Toll & McHendrie, 

where he began his focus on probate law. In 

1975, Jim took the family on a yearlong sabbatical 

and adventure to Cape Cod, where he wrote his 

widely acclaimed book on probate law, which 

continues to be a resource for probate lawyers 

to this day. That year, the Cape became a place 

that would become near and dear to the family 

for years to come, and also where Jim connected 

with his second wife, Kay Kramer, after Peggy 

passed in 1992. 

Jim was appointed judge of the Denver 

Probate Court from 1977 to 1982 and received 

the Treat Award for Excellence in Probate from 

the National College of Probate Judges. After 

stepping down from the bench in 1982, Jim and 

a handful of colleagues formed the boutique 

firm Wade Ash Woods Hill & Farley, PC. Jim 

continued to practice law with Wade Ash after 

marrying Kay in 1994, splitting his time between 

Denver and either Cape Cod or West Hartford, 

Connecticut. 

Jim was a member of the American College 

of Trust and Estate Counsel, where he served 

on the Board of Regents and received many 

accolades. He was involved in and recognized 

by numerous professional legal societies and 

philanthropic organizations, both locally, na-

tionally, and internationally. He taught at the 

University of Denver and University of Colorado 

law schools, and was very involved with the 

CBA and its continuing legal education arm, 

CBA-CLE. Many of Jim’s colleagues in the legal 

community considered him an expert, as well 

as a friend and mentor. And of course, many of 

Jim’s aforementioned accomplishments would 

not have been possible without the help of his 

secretary of 37 years, Barbara Cohen.

Besides being devoted to his family and 

career, Jim was lucky enough to make and keep 

many lifelong friends. He remained close with 

his childhood friends from Denver, adventure 

buddies from the Colorado Mountain Club, old 

friends from Park Hill, and fellow birdwatchers 

and other naturalists from coast to coast. He kept 

his intellect and cultural interests alive with his 

New Yorker reading group in West Hartford, his 

Denver opera and symphony group, and those 

at the Cactus Club, whom he cherished meeting 

with for lunch every Friday.

Jim was predeceased by his first wife, Peggy, in 

1992, and then his second wife, Kay, in 2021. He 

is survived by his brother John; daughters Sarah 

and Katie; and grandchildren Glenn, Maggie, 

Katie, Ollie, and Nelly. He was a caring friend, 

mentor, and stepfather to Kay’s children, John, 

Nancy, and Heidi, and a loving grandfather to 

Kay’s grandchildren, Kylor, Bella, and Madi. Jim 

also leaves behind his two devoted cats, Rosie 

and Lily, who never left his side and were a 

source of great comfort.

Donations in his memory can be made to 

Opera Colorado or the Mass Audubon Wellfleet 

Bay Wildlife Sanctuary. 

Are you a lawyer asking yourself 

“How can I help my community?”
Are you a legal services provider wondering 

“Where can I find volunteer lawyers?”

Succession to Service answers those 
questions by connecting lawyers who 
want to volunteer their time with the 
organizations that need them—at no 
cost to either the lawyers or the non-
profits. Succession to Service is about 
relationships and cooperation. It is 
a program that brings good lawyers 
and good causes together. None of 
us can build a community alone. The 
Succession to Service platform serves 
as Colorado’s pro bono pipeline!

It is our ethical obligation as attorneys in 
Colorado to provide pro bono assistance 
to persons in need of legal services who 
cannot afford them.

For more information now and 
to learn how you can get involved, 
visit successiontoservice.org  
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Colorado Supreme Court 
Rules Committee

Rule Change 2023(02)
Colorado Rules of Judicial Discipline

Part F. Special Tribunal

Rule 41. Proceedings Involving a 
Current or Former Justice

of the Colorado Supreme Court

(a) In any proceeding in which any of the cir-

cumstances described in part (b) of this rule are 

present, the entire Supreme Court shall recuse 

itself, and a special tribunal composed of seven 

Colorado Court of Appeals judges shall replace 

the Supreme Court for the limited purpose of 

exercising any authority conferred by law to 

the Supreme Court as to the proceeding giving 

rise to recusal. The State Court Administrator, 

or the Administrator's designee, shall randomly 

select members of the tribunal from among 

all active, non-senior-status Court of Appeals 

judges who are not the subject of a current dis-

ciplinary investigation or proceeding pending 

before the Commission; have not received a 

disciplinary sanction from the Commission 

or Supreme Court ; and are not otherwise 

required by law, court rule, or judicial canon 

to recuse themselves from the tribunal. The 

random selection of tribunal members is a 

purely administrative function.

(b) The special tribunal shall replace the 

Supreme Court in the following circumstances:

(1) When the proceeding involves a com-

plaint against a current or former Supreme 

Court justice;

(2) When a current or former Supreme 

Court justice is a complainant or material 

witness in the proceeding;

(3) When a staff member to a current Su-

preme Court justice is a complainant or 

material witness in the proceeding;

(4) When a family member of a current 

Supreme Court justice is a complainant or 

material witness in the proceeding;

(5) When any other circumstances exist 

due to which more than two Supreme 

Court justices have recused themselves 

from the proceeding.

COMMENT
Article VI, section 23(3)(h) of the Colorado 

Constitution provides that a justice or judge 

who is a member of the Commission or 

Supreme Court shall not participate in any 

proceedings involving the member’s own 

removal or retirement. This, however, is not the 

exclusive basis on which judges and justices 

must recuse themselves, as the Colorado Code 

of Judicial Conduct provides more expansive 

guidelines for when a justice or judge should 

do so. See Colo. Code. Jud. Cond. 2.11. This 

rule is intended to accommodate such other 

circumstances.

Randomly substituting in judges from the 

Court of Appeals as contemplated by this rule 

is not an expansion of the Court of Appeals’ 

jurisdiction. Any judicial officers randomly 

selected will not be acting in their capacities 

as Court of Appeals judges; rather, they will 

be temporarily stepping into the shoes of the 

Supreme Court justices. Cf. Colo. Const. art. 

VI, § 5(3); §§ 13-4-101, -104.5, C.R.S. (2022).

Amended and Adopted by the Court, En Banc, 
January 19, 2023, effective immediately. 
Justice Márquez recused from any partici-
pation in this rulemaking proceeding.

By the Court:
Brian D. Boatright
Chief Justice, Colorado Supreme Court

Official Colorado Supreme Court Rules 
Committees proceedings can be found 
at the Colorado Supreme Court Rules 
Committees website. Material printed 
in Court Business appears as submitted 
by the Court and has not been edited by 
Colorado Lawyer staff.
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denbar.org/mvl  I  303-830-8210

Through the Family Law Court Program, 

volunteers assist clients with uncomplicated, 

uncontested dissolution of marriage or 

allocation of parental responsibility cases. 

There are two stages where we are in need 

of volunteers: (1) Client Meetings, where 

volunteer attorneys, law students, and 

paralegals assist clients in filling out the 

documents needed to initiate their cases, 

and (2) Permanent Orders Hearings, where 

volunteer attorneys meet with clients to 

prepare the final documents needed to 

submit to the court, and then represent the 

client solely for the duration of the hearing 

that same day. 

METRO 
VOLUNTEER 
LAWYERS
MAKE A 
DIFFERENCE
Volunteer with MVL’s

FAMILY LAW 
COURT PROGRAM

DONATE 
ONE TIME 

OR 
ONGOING
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No. 21PDJ079. Betterton-Fike v. People. 
5/13/2022. Opinion Denying Reinstatement.

Following a reinstatement hearing, a hearing 

board denied W. Bradley Betterton-Fike (attorney 

registration number 36250) reinstatement to the 

practice of law under CRCP 251.29. 

In April 2020, Betterton-Fike was suspended 

for eight months with the requirement that 

he petition for reinstatement, if at all, under 

CRCP 251.29(c). Betterton-Fike was suspended 

because he physically assaulted his wife, which 

constituted criminal conduct that reflected 

adversely on his fitness as a lawyer. The hearing 

board concluded that reinstatement was not 

appropriate because Betterton-Fike failed to 

prove by clear and convincing evidence that 

he is fit to practice law and that he has been 

rehabilitated from his underlying misconduct. 

No. 22PDJ065. People v. Braden. 1/10/2023. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and sus-

pended Alexander Scott Braden (attorney 

registration number 54616) for one year and 

one day. To be reinstated to the practice of law 

FROM THE COURTS   |   OFFICE OF THE PRESIDING DISCIPLINARY JUDGE

Disciplinary Case Summaries
in Colorado, Braden must petition the Presiding 

Disciplinary Judge for reinstatement and prove 

by clear and convincing evidence that he has 

been rehabilitated from his misconduct, has 

complied with all disciplinary orders and rules, 

and is fit to practice law. The suspension was 

effective February 14, 2023. 

On the night of February 20, 2021, Braden 

and his girlfriend drank heavily before returning 

to Braden’s apartment. Once there, Braden 

pulled out a pistol. When Braden’s girlfriend 

went to the bathroom to get ready for bed, she 

heard a gunshot that was so loud it made her 

ears ring. A bullet hole was later found two feet 

from where she had been standing. 

Braden walked toward his girlfriend holding 

the gun. Scared and crying, she asked him why he 

discharged the firearm in her direction. Braden 

threatened to blame her for firing the gun. 

Because she did not feel safe in the apartment, 

she packed her belongings and called Denver 

police. While waiting for officers to arrive, Braden 

texted her with the message, “just kill me.” Based 

on that text and Braden’s extreme intoxication, 

officers transported Braden to a medical detox 

center. In early April 2021, Braden signed an 

extreme risk protection order, relinquishing 

his firearms and his concealed carry permit 

for 364 days. 

Later, on April 29, 2021, Braden was arrested 

after he harassed female patrons at a Denver 

bar and physically assaulted other patrons. He 

punched one person in the face and gouged 

another person’s eye. When a security guard 

demanded that Braden leave the bar, Braden 

struck him in the throat and fled. Braden later 

returned to the bar wearing a different shirt, and 

officers were able to apprehend him. Following 

a jury trial, Braden was convicted of assault, 

disturbing the peace, and interference with a 

police officer. He was sentenced to five days 

in jail with credit for two days served and a 

one-year period of probation. 

Through this conduct, Braden violated Colo. 

RPC 8.4(b) (it is professional misconduct for a 

lawyer to commit a criminal act that reflects ad-

versely on the lawyer’s honesty, trustworthiness, 

or fitness as a lawyer in other respects) and Colo. 

RPC 8.4(h) (it is professional misconduct for a 

lawyer to engage in any conduct that directly, 
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intentionally, and wrongfully harms others and 

that adversely reflects on the lawyer’s fitness to 

practice law).

No. 22PDJ037. People v. Grewe. 12/27/2022. 

Stipulation to Discipline.

The Presiding Disciplinary Judge approved 

the parties’ stipulation to discipline and publicly 

suspended Stephanie Ellena Grewe (attorney 

registration number 47029) for six months, with 

30 days to be served and the remainder to be 

stayed upon Grewe’s successful completion of a 

two-year period of probation, with conditions. 

The suspension was effective on January 31, 2023. 

Beginning in December 2019, Grewe assisted 

a married couple with their immigration matter, 

which included applying for adjustment of status 

and I-131 travel documents. In January 2020, 

Grewe’s clients paid her $575 for the form I-131 

filing fee. Grewe deposited the funds, including 

the government filing fees, directly into her 

operating account instead of her trust account. 

According to Grewe, she submitted the form 

I-131 to immigration authorities in December 

2019 or January 2020. But no evidence shows 

that immigration authorities received the filing 

at that time. 

Under the benchmarks set forth in Grewe’s 

flat fee agreement with her clients, Grewe was to 

earn 50% of her fee upon applying for the I-131 

documents. In September 2020, Grewe sent her 

clients an invoice that showed a balance due of 

$2,000 of the $4,000 flat fee. Two months later, 

the clients contacted immigration authorities 

and learned that their I-131 application had not 

been received. The clients informed Grewe, who 

told them that she would seek to address the 

matter by filing a petition for writ of mandamus 

in federal court. But Grewe never filed the writ. 

In December 2020, Grewe submitted the 

form I-131 to immigration authorities. The 

next month, Grewe’s clients twice requested 

an update but received no response. Grewe 

also failed to respond to the clients’ requests 

for updates in late January and February 2021. 

Through this conduct, Grewe violated Colo. 

RPC 1.3 (a lawyer must act with reasonable 

diligence and promptness when representing a 

client); Colo. RPC 1.4(a)(3) (a lawyer must keep 

a client reasonably informed about the status 

of the matter); Colo. RPC 1.5(f) (a lawyer does 

not earn fees until a benefit is conferred on the 

client or the lawyer performs a legal service); 

and Colo. RPC 1.15A(a) (a lawyer must hold 

client property separate from the lawyer’s own 

property).

No. 22PDJ009. McGannon v. People. 1/10/2023. 

Opinion Granting Reinstatement.

Following a reinstatement hearing, a hearing 

board reinstated Terrence Thomas McGannon 

(attorney registration number 15366) to the 

practice of law under CRCP 242.49, effective 

January 10, 2023. 

In 2007, McGannon was suspended from the 

practice of law for two years. The suspension was 

premised on his criminal conviction for a class 

4 felony of possession of methamphetamine, 

a schedule II controlled substance. The hear-

ing board reinstated McGannon, finding that 

McGannon proved by clear and convincing 

evidence that he has been rehabilitated and 

that he is fit to practice law. The hearing board 

also found in its discretion that McGannon’s 

failure to comply with all disciplinary rules and 

orders should not prevent his reinstatement to 

the practice of law.  

No. 22PDJ046. Spurlock v. People. 1/3/2023. 

Stipulation to Reinstatement.

Following an appearance by the parties 

under CRCP 251.29(j), the Presiding Disciplinary 

Judge approved the parties’ stipulation and 

reinstated Stacy B. Spurlock (attorney registration 

number 34752) to the practice of law, effective 

January 3, 2023. 

The parties agreed that Spurlock has been 

rehabilitated, has complied with disciplinary 

orders and rules, and is fit to practice law. 

No. 20PDJ063. People v. Storey. 11/10/2022. 
Opinion on Remand Imposing Sanctions.

On remand from the Colorado Supreme 

Court, a hearing board suspended Brenda L. 

Storey (attorney registration number 25828) 

for one year and one day. The suspension took 

effect on December 15, 2022. To be reinstated 

to the practice of law in Colorado, Storey must 

prove by clear and convincing evidence that 

she has been rehabilitated, has complied with 

all disciplinary orders and rules, and is fit to 

practice law.

During a marriage dissolution proceeding, 

Storey pressured her client to raise money to pay 

Storey’s legal fee by selling furniture and other 

marital property. Storey did so without advising 

her client of the possible risks to her client’s case. 

Storey’s client offered to pay Storey’s bill with a tax 

refund check for $47,578.43. The check was jointly 

issued to the client and the client’s husband, who 

was the opposing party in the litigation. But the 

client had not disclosed the check’s existence to 

the opposing party. Storey deposited the check 

into her trust account without counseling her 

client about the potential effect on the litigation 

and without investigating the reason the check 

had been issued. In the month that followed, 

Storey transferred the check’s funds into her 

operating account to pay her earned fees. But 

Storey did not advise her client to disclose the 

check to the opposing party despite the check’s 

materiality to salient issues in the case, including 

settlement negotiations and disputes over legal 

fees. During this time, Storey’s client sought 

Storey’s advice about disclosing the check. Storey 

did not respond for eight days, at which time she 

told her client to do whatever the client wished.

Through this conduct, Storey violated Colo. 

RPC 1.7(a)(2) (a lawyer must not represent a 

client if the representation involves a concur-

rent conflict of interest); Colo. RPC 1.15A(a) (a 

lawyer must hold client or third-party property 

separate from the lawyer’s own property); Colo. 

RPC 1.15A(c) (a lawyer must keep separate any 

property in which two or more persons claim 

an interest until there is a resolution of the 

claims); and Colo. RPC 8.4(c) (it is professional 

misconduct for a lawyer to engage in conduct 

involving dishonesty, fraud, deceit, or misrep-

resentation). 

These summaries of disciplinary case 
opinions and conditional admissions of 
misconduct are prepared by the Office 
of the Presiding Disciplinary Judge; the 
CBA cannot guarantee their accuracy or 
completeness. Full opinions are available 
at https://coloradosupremecourt.com/
PDJ/PDJ_Decisions.asp. The case files 
are public per CRCP 251.31.
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No. 22-3068. United States v. Kearn. 12/2/2022. 

D.Kan. Judge Phillips. Collateral Proceedings—

Ineffective Assistance of Counsel—Change of 

Plea—Resentencing—Appellate Jurisdiction.

Kearn was convicted of three charges stem-

ming from his photographing and distributing 

pornographic images of his 4-year-old daughter. 

He was sentenced to 292 months’ imprisonment. 

The Tenth Circuit affirmed the conviction 

and sentence. Kearn then brought ineffective 

assistance of counsel claims to collaterally attack 

his sentence, asserting that his trial counsel 

inadequately explained the government’s plea 

offer to him and thus was ineffective. The court 

granted the motion after an evidentiary hearing 

and, as a remedy, directed the government to 

reoffer the plea deal pursuant to Lafler v. Cooper, 

566 U.S. 156 (2012). After the government’s 

reoffer, Kearn told the court he intended to 

accept the plea, and the court scheduled a 

change-of-plea hearing and resentencing for 

the same day. Soon after reoffering the plea, 

Summaries of 
Selected Opinions

the government moved the district court to 

reconsider its grant of Kearn’s motion. The 

district court denied the government’s motion. 

The government appealed before the district 

court held its change-of-plea and resentencing 

hearings.

On appeal, Kearn moved to dismiss for 

lack of appellate jurisdiction. District courts 

have authority to vacate a prisoner’s sentence 

for a constitutional violation and to order a 

resentencing hearing under 28 USC § 2255, 

for, among other things, ineffective assistance 

of counsel in plea discussions, as discussed in 

Lafler. When district courts resentence defen-

dants based on reoffered pleas under Lafler, 

appellate jurisdiction does not arise until the 

defendants are resentenced. Here, the orders 

granting Kearn’s § 2255 motion and setting a 

future resentencing are not final. Accordingly, 

the Tenth Circuit lacked appellate jurisdiction.

The appeal was dismissed.

No. 21-4102. Mahdi v. Salt Lake Police De-
partment. 12/5/2022. D.Utah. Judge Hartz. 

High-Speed Chase—Fourteenth Amendment 

Substantive Due Process—Excessive Force—Fail-

ure to Train or Supervise Employees—Qualified 

Immunity.

Robinson engaged in a shooting spree that 

included at least two armed robberies. Respond-

ing officers pursued him in a high-speed chase 

for about 20 minutes, during which Robinson 

fired multiple rounds from a rifle. The chase 

ended when Robinson crashed into Mahdi’s 

tailoring shop. Within seconds, officers fired 

scores of bullets at Robinson, and many hit and 

destroyed inventory and machines in Mahdi’s 

shop. Mahdi—who came to the United States 

from Iraq, where he faced physical threats from 

insurgents after working as a tailor for the US 

military—was psychologically traumatized 

by the shooting. Mahdi filed suit under 42 

USC § 1983 against the Salt Lake City Police 

Department; the Unified Police Department; 

and four officers of the Utah Highway Patrol, 

Superintendent Rapich, Sergeant Shelby, 

and Troopers Miller and Thompson. Mahdi 

alleged that (1) the responding officers used 

excessive force in violation of his Fourteenth 

Amendment substantive due process right, and 

FROM THE COURTS   |   US COURT OF APPEALS FOR THE TENTH CIRCUIT
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(2) the officers’ unconstitutional use of force 

resulted from Superintendent Rapich’s and the 

defendant law-enforcement agencies’ failure to 

properly train or supervise their employees. The 

officers raised a qualified immunity defense, 

and defendants moved to dismiss Mahdi’s first 

amended complaint for failure to state any 

claims. Mahdi moved for leave to file a second 

amended complaint. The district court held that 

Mahdi did not adequately allege that any officers 

violated his constitutional right to substantive 

due process and that in the absence of any such 

violation, the police agencies also could not be 

liable under § 1983. It denied Mahdi’s motion 

and granted defendants’ motion.

On appeal, Mahdi argued that the district 

court’s dismissal of his first amended complaint 

and denial of his proposed second amended 

complaint as futile were erroneous. A § 1983 

substantive due process claim for excessive use 

of force based on the Fourteenth Amendment 

must show that the complained-of action 

“shocks the conscience.” In allegations of exces-

sive force by a state actor, the standard for the 

shocks-the-conscience test turns on whether 

the state actor had time to deliberate—which 

means having more than a few seconds to 

think—before engaging in the complained-of 

conduct. Where there is no opportunity to 

deliberate, conduct will shock the conscience 

only if done with the intent to harm the injured 

party. Here, Robinson was not incapacitated by 

the crash, and the officers had only one or two 

seconds after arriving on scene to act. Therefore, 

the officers did not have the opportunity to 

deliberate before firing their weapons. Further, 

Mahdi did not allege that any officer intended to 

harm him. Accordingly, Mahdi’s constitutional 

right to substantive due process was not violated, 

and the district court did not err in dismissing 

the claims.

Further, given that none of the on-scene 

officers violated Mahdi’s substantive due process 

rights, the claim against Superintendent Rapich 

fails because Mahdi did not allege that the 

superintendent was involved in Robinson’s 

pursuit, and a supervisor cannot be held liable 

for training and oversight deficiencies if the 

subordinates did not violate the plaintiff ’s 

constitutional rights. And the claim against the 

local law-enforcement agencies fails because 

Mahdi failed to allege a constitutional violation 

by any police official.

The orders dismissing Mahdi’s Fourteenth 

Amendment claims and denying his motion 

for leave to file a second amended complaint 

were affirmed.

Nos. 21-4111 & 21-4115. Wells Fargo Bank, 
N.A. v. Stewart Title Guaranty Co. 12/12/2022. 

D.Utah. Judge Bacharach. Title Insurance—Title 

Defect—Valuation of Loan Collateral—Prejudg-

ment Interest.

Wells Fargo Bank, N.A. (Wells Fargo) entered 

into a loan agreement with Talisker Finance, Inc. 

(Talisker). Under the loan agreement, Talisker 

gave Wells Fargo a security interest in Parcels 

A, B, and C, which were owned by Talisker’s 

affiliates. Wells Fargo insured the title to the 

parcels with Stewart Title Guaranty Company 

(Stewart) (policy). The policy provided that 

Wells Fargo would obtain from Stewart the 

amount that the collateral had diminished in 

value if a title defect existed. Talisker defaulted 

on the loan, and it couldn’t deliver good title on 

roughly 127 acres within Parcel B, so Wells Fargo 

made a policy claim. The parties couldn’t agree 

on the amount that Stewart owed Wells Fargo, 

and Wells Fargo sued Stewart. The district court 

awarded Wells Fargo $3,210,200 as the value of 

the segment of Parcel B that Talisker’s affiliates 

didn’t own (the lost parcel), which included the 

value of the land and the improvements thereon. 

On appeal, Stewart argued that the loss of 

the collateral didn’t diminish the value of the 

collateral as a whole. It maintained that the 

district court acknowledged that the title defect 

hadn’t diminished the value of the collateral. 

Here, the district court found a diminution 

in value under the policy based solely on the 

value of the lost parcel. Stewart’s contrary 

interpretation disregards the context of the 

district court’s discussion, which included a 

finding that the lost parcel didn’t affect the 

remaining collateral’s value, so its argument fails. 

Stewart also argued that the improvements 

to the lost parcel should be disregarded because 

Wells Fargo hadn’t intended to include them in 

the collateral, since Wells Fargo had appraised 

the parcels earlier without the improvements. 

Here, the policy unambiguously included 

the improvements in Parcel B: high-speed 

chairlifts, a telecommunication facility, and 

a ski patrol building. Accordingly, the district 

court reasonably relied on the unambiguous 

language in the loan agreement to infer that 

Wells Fargo had intended to obtain a security 

interest in all of Parcel B. Therefore, the district 

court didn’t clearly err by including the value of 

the improvements when valuing the lost parcel.

Stewart further contended that the district 

court erred in awarding Wells Fargo $3,210,200, 

noting that no witness had used this figure as 

the total value. Here, the court used Stewart’s 

expert’s valuation of the land at $330,200 and 

Wells Fargo’s expert’s valuation of the telecom-

munications facility and the two high-speed 

chairlifts at $2,860,000. The parties agreed on the 

value of the ski patrol building at $20,000. The 

court then added these amounts to the value of 

the land, arriving at a total of $3,210,200. Stewart 

did not identify any errors in this calculation. 

Accordingly, the district court did not err in 

the award amount.

Wells Fargo argued that it should have been 

awarded prejudgment interest and the district 

court erroneously concluded that too many 

uncertainties existed to award prejudgment 

interest. Under Utah law, prejudgment interest 

is available for damages that are complete and 

are measurable by established evidence rules 

and known standards of value. Utah courts 

focus on the ability to fix the loss at a definite 

time and to calculate the amount accurately 

in accordance with well-established damages 

rules. In this case, the district court didn’t 

consider whether the damages were fixed, but 

both parties’ appraisers valued Wells Fargo’s 

loss as of the date on which Wells Fargo tried 

to foreclose on the lost parcel. Therefore, the 

district court should have fixed the loss on that 

date. In addition, the land and the improvements 

had defined market values and the district 

court used a measure of damages subject to 

calculation, so a prejudgment interest award was 

required. Accordingly, the district court erred.

The liability determination and the calcula-

tion of the diminution in value to the collateral 

were affirmed. The denial of prejudgment inter-

est was reversed, and the case was remanded to 
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determine the amount of prejudgment interest 

owed to Wells Fargo.

 

No. 20-4053. Shields v. Professional Bureau 
of Collections of Maryland, Inc. 12/16/2022. 

D.Kan. Judge Tymkovich. Student Loans—Col-

lection Notices—Fair Debt Collection Practices 

Act—Standing—Concrete Injury.

Defendant, a debt collector, used an outside 

mailer to compose and send three collection 

letters to Shields, who owes student loan debt. 

The first letter listed the assigned balance as 

$184,580.73 and the debt balance as $217,657.60, 

but it did not explain the difference or that the 

debt could increase due to interest, fees, and 

other charges. The second letter listed the same 

debt balance, and the third letter listed a debt 

balance of $218,727.01 without explaining the 

increase. Shields sued defendant, alleging that 

it violated the Fair Debt Collection Practices 

Act (FDCPA) by communicating her debt to 

the mailer and by misrepresenting her debt. 

Defendant moved to dismiss, alleging that 

Shields did not have a concrete injury and 

therefore lacked standing. Shields responded 

and included a declaration of additional facts 

to show her injuries. The district court treated 

defendant’s motion as a facial challenge to 

subject matter jurisdiction, declined to con-

sider Shields’s declaration, and dismissed her 

complaint without prejudice. It later rejected 

Shields’s requests to reopen the case, reconsider 

dismissal, and allow an amended complaint.

On appeal, Shields argued that she suffered 

concrete tangible and intangible injuries and 

thus has standing to sue. The FDCPA generally 

prohibits debt collectors from communicating 

with persons in connection with a debt collection 

absent the consumer’s consent or court permis-

sion, and outside mailers are not an enumerated 

exception to this general rule. Shields attempted 

to link the alleged disclosure harm to the tort of 

public disclosure of private facts, but that tort 

concerns information that has been conveyed 

to the public at large. Here, Shields alleged 

private rather than public disclosure, which does 

not meet the publicity requirement. Further, 

while the FDCPA prohibits false or misleading 

representations concerning a debt balance, 

Shields alleged that the letters were generally 

prejudicial to consumers and caused her to 

be confused; she did not allege that the letters 

caused her to do anything, and her confusion 

and misunderstanding are insufficient to confer 

standing. Additionally, it would be unreasonable 

for a debtor such as Shields to believe that her 

debt would not continue to accrue interest, 

absent a well-pleaded allegation to the contrary. 

Accordingly, Shields failed to allege a concrete 

injury and lacks standing.

Shields also argued that the district court 

erred by not reopening the case and allowing 

her to file an amended complaint. However, the 

district court properly exercised its discretion in 

not reopening the case and not reconsidering 

the dismissal, and because it did not reopen the 

case, it properly declined to allow an amended 

complaint.

The order was affirmed.

No. 21-1286. United States v. Nevarez. 
12/19/2022. D.Colo. Judge Baldock. Speedy 

Trial Act—COVID-Related Time Delay—US 

Sentencing Guidelines—Offense Level Reduction 

for Acceptance of Responsibility.

In 2019, Nevarez was charged with possession 

with intent to distribute methamphetamine. His 

case was delayed numerous times due to pretrial 

continuances and the COVID-19 pandemic. 

Nevarez’s case proceeded to trial in 2021 and 

he conceded possession of methamphetamine, 

so the government only had to prove intent to 

distribute. A jury convicted him as charged. 

On appeal, Nevarez argued that his con-

viction should be reversed and his indictment 

dismissed based on a Speedy Trial Act (Act) 

violation because the district court erroneously 

granted the government’s motion to exclude 

COVID-related time delays from the Act’s time 

restrictions. Under 18 USC § 3161(c)(1), the Act 

requires the district court to try a defendant’s 

case within 70 days of either indictment or first 

appearance, whichever is later, subject to certain 

exceptions and exclusions. The defendant has 

the burden to move for dismissal of an indict-

ment, and an actual Act violation must exist 

when the motion is made, so the motion must 

not be premature. Here, at a status conference 

on February 17, 2021, defense counsel raised an 

Act violation. However, both parties agreed that 

when the status conference was held, the Act’s 

deadline had been tolled through February 18, 

2021. Accordingly, Nevarez’s purported motion 

was premature, and he waived his challenge 

under the Act.

Nevarez alternatively argued that his 

case should be remanded for resentencing 

because the district court erred by denying 

him a two-level offense reduction under US 

Sentencing Guideline § 3E1.1(a) for accepting 

responsibility for methamphetamine possession. 

Nevarez maintained that his case is one of 

the “rare situations” where the adjustment is 

appropriate because he accepted responsibility 

for his criminal conduct by contesting only 

the intent to distribute charge. There are “rare 

situations” where the § 3E1.1(a) adjustment 

is appropriate, which include going to trial 

on issues that do not relate to guilt, such as 

challenging the constitutionality of a statute. 

However, the weight of precedent does not favor 

sentencing adjustments under § 3E1.1. Further, 

determination of acceptance of responsibility 

is a question of fact, and courts defer to the 

sentencing judge’s resolution of the issue in 

all but the most unusual circumstances. Here, 

Nevarez objected to the presentence report (PSR) 

because it did not include a two-level reduction. 

The district court noted that in defending the 

simple possession charge, Nevarez specifically 

denied one of the crime’s chief material ele-

ments. The court made a factual finding that 

Nevarez was not entitled to the offense-level 

reduction and found that the PSR was correct. In 

addition, Nevarez’s contention that the district 

court erred by not considering the alternate 

policy rationale that court decisions should 

promote conduct by defendants that eases the 

jury’s burden fails because it is unsupported in 

the US Sentencing Guidelines. Therefore, the 

district court did not err.

The judgment was affirmed.

No. 21-6150. United States v. Samilton. 
12/20/2022. W.D.Kan. Judge Matheson. Fourth 

Amendment Search and Seizure—Investiga-

tory Stop—Reasonable Suspicion—Motion to 

Suppress.

A hotel clerk called 911 to report that a car 

with a male and a female occupant had been 
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in the hotel parking lot for several hours and 

the male passenger was waving a gun around 

inside the vehicle. The hotel was located in a 

high-crime area, and the clerk did not believe the 

man was a hotel guest. When Sergeant Garrett 

arrived, he observed Samilton in the passenger 

seat making furtive movements and multiple 

hand movements, which he interpreted as 

trying to hide a firearm. He also heard a noise 

that sounded like either a firearm or a firearm 

magazine had been thrown from the vehicle 

and hit the pavement. Sergeant Garrett opened 

the passenger door and asked Samilton what 

had been tossed out the window. Samilton 

denied tossing anything and denied having a 

gun. Sergeant Garrett performed a consensual 

frisk of Samilton but did not find a weapon. 

He then sat Samilton in his police vehicle and 

again asked Samilton whether there was a gun 

in the car. Samilton gave evasive responses and 

ultimately stated that there was no gun in the 

vehicle. Sergeant Garrett returned to the car and 

asked the driver whether there was a gun in the 

car. The driver eventually admitted there was a 

gun on the passenger side of the car. The driver 

allowed Sergeant Garrett to search the car, and 

he found a live 9-millimeter round on the floor. 

Sergeant Garrett inspected the passenger seat 

and the area outside the sedan several times but 

found no gun. He returned to his police vehicle, 

placed Samilton in handcuffs, and began to 

enter Samilton’s and the driver’s information 

into a police database. Samilton confirmed 

that he was a felon. Sergeant Garrett resumed 

searching for the firearm and found it shortly 

thereafter, concealed under the car’s passenger 

seat. Samilton was indicted for being a felon 

in possession of a firearm. He filed a motion 

to suppress the firearm, arguing that Sergeant 

Garrett had unreasonably prolonged the traffic 

stop in violation of the Fourth Amendment. The 

court denied the motion, and Samilton was 

found guilty. The district court sentenced him 

to 120 months in prison, revoked his supervised 

release term on an unrelated offense, and 

imposed an additional 14-month sentence.

On appeal, Samilton argued that the district 

court erred in denying his motion to dismiss 

because reasonable suspicion of criminal activity 

no longer existed after the initial search of the 

sedan and surrounding area failed to produce 

a firearm. His argument focused on the approx-

imately seven-minute window between when 

Sergeant Garrett concluded his initial search 

of the car and surrounding area and when he 

learned that Samilton was a felon. The encounter 

between Samilton and Sergeant Garrett was 

an investigative stop, which is constitutional 

if it is justified at its inception and the officer’s 

actions during the detention were reasonably 

related to the initial circumstances justifying 

the interference. However, an investigative stop 

becomes unconstitutional if it is unreasonably 

prolonged. The Fourth Amendment permits a 

police officer to conduct an investigative stop if 

the officer has a reasonable suspicion of criminal 

activity that is supported by articulable facts. 

Behaviors such as furtive movements, nervous-

ness, and inconsistent or evasive answers to 

an officer’s logical questions are appropriate 

factors to consider in determining whether 

reasonable suspicion exists. Here, Sergeant 

Garrett observed specific facts supporting a 

reasonable suspicion that Samilton had engaged 

in criminal activity by possessing the firearm, 

including the noise that sounded like a gun or 

magazine hitting the pavement and Samilton’s 

furtive movements and evasive answers. Further, 

the driver admitted there was a gun on the 

passenger side of the car, and Sergeant Garrett 

found a live 9-millimeter round on the floor 

near the passenger seat, where Samilton had 

been sitting. Therefore, reasonable suspicion 

developed during the initial search to extend 

the stop beyond its initial scope. Moreover, 

Sergeant Garrett undertook reasonable and 

diligent efforts to confirm his suspicion in the 

approximately seven minutes between when 

he concluded his initial search and when he 

learned that Samilton was a felon, so he did 
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not unreasonably extend the stop. Therefore, 

Samilton’s Fourth Amendment rights were not 

violated and the firearm was properly admitted 

as evidence at trial and was a proper basis to 

revoke Samilton’s supervised release.

The denial of the motion to suppress was 

affirmed.

No. 21-8038. United States v. Harbin. 
12/27/2022. D.Wyo. Judge Murphy. US Sen-

tencing Guidelines—Career Offender—Controlled 

Substance—Clear or Obvious Error.

Harbin pleaded guilty to various drug and 

firearm offenses. The district court enhanced 

his sentence under US Sentencing Guideline 

(USSG) § 4B1.1 based, in part, on his prior 

Wyoming conviction for possession of marijuana 

with intent to deliver. 

On appeal, Harbin argued that the district 

court plainly erred by enhancing his sentence 

under USSG § 4B1.1 because the term “controlled 

substance” in the guideline must be defined by 

reference to the state’s controlled-substance 

law at the time of the federal sentencing. He 

maintained that when he was convicted in 

Wyoming, that state’s marijuana definition 

included hemp but at the time of his federal 

sentencing, that definition excluded hemp, 

so his prior conviction no longer qualifies as a 

prior controlled-substance conviction under 

§§ 4B1.1 and 4B1.2(b). USSG § 4B1.1 provides 

that a defendant with at least two prior felony 

convictions of either a crime of violence or a 

controlled substance offense is a career offender. 

USSG § 4B1.2(b) defines a controlled-substance 

offense as a state law offense that prohibits the 

possession of a controlled substance “with intent 

to manufacture, import, export, distribute, or 

dispense.” In support of his argument, Harbin 

cited cases from other circuits and a recent 

Tenth Circuit decision involving an Armed 

Career Criminal Act enhancement. However, 

the recent Tenth Circuit decision did not resolve 

whether a prior state drug conviction should 

be defined by reference to current rather than 

former state law, the only published opinions 

to consider this specific issue have rejected 

Harbin’s position, and the US Supreme Court 

has not directly addressed this issue. Further, the 

USSG language does not clearly and obviously 

support Harbin’s position. Accordingly, Harbin 

did not satisfy his burden of demonstrating 

a clear or obvious error in the district court’s 

application of the enhancement.

The sentencing decision was affirmed.

No. 21-1359. Sagome, Inc. v. Cincinnati Insur-
ance Co. 1/3/2023. D.Colo. Judge Tymkovich. 

COVID-19 Pandemic—Government Shutdowns 

of Businesses—Comprehensive General Insur-

ance Coverage—Physical Loss—Civil Authority 

Coverage.

Sagome, Inc. operated a restaurant that Cin-

cinnati Insurance Company (Cincinnati) insured 

under a comprehensive general insurance policy 

(the policy). Government orders issued because 

of the COVID-19 pandemic caused Sagome to 

temporarily close, and it suffered significant 

financial losses from reduced customer traffic. 

Sagome provided timely notice of its losses to 

Cincinnati to recover under the policy. Cincinnati 

denied coverage because COVID-19 did not 

impose physical loss or damage as required 

by the policy. Sagome sued, alleging breach of 

contract, bad faith, and violation of Colorado 

insurance law, and sought a declaratory judg-

ment that its losses were covered. The district 

court concluded that (1) COVID-19 did not 

physically damage Sagome’s property; and (2) 

no neighboring properties suffered physical 

loss triggering coverage, so Sagome was not 

entitled to civil authority coverage. The court 

dismissed the case with prejudice.

On appeal, Sagome argued that its insur-

ance policy covered losses resulting from the 

pandemic because under the policy, physical 

loss or damage includes loss of use when 

property is rendered unsafe and dangerous. 

The policy provided that Cincinnati would 

pay for property loss caused by or resulting 
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from a covered cause of loss, and it defined 

“loss” as accidental physical loss or accidental 

physical damage. The policy also covered lost 

business income for operations suspended 

during a restoration period and included civil 

authority coverage, which was triggered when a 

covered loss damaged property not covered by 

the policy, causing the government to prohibit 

access to Sagome’s property. Accordingly, under 

the policy’s plain language, for Sagome to be 

covered, COVID-19 had to injure or harm its 

property in some physical manner; the loss or 

damage itself had to be physical, not simply stem 

from something physical. However, COVID-19 

does not physically injure or harm property, 

and Sagome’s property was never rendered 

uninhabitable or unusable. Consequently, 

Sagome did not suffer a total or even partial 

physical loss. Further, the civil authority clause 

is inapplicable because Sagome only alleged 

that COVID-19 damaged other property, which 

was not a covered loss.

Sagome also requested that the Tenth Circuit 

ask the Colorado Supreme Court whether 

COVID-19’s presence constitutes physical loss 

or damage under an insurance policy governed 

by Colorado law. The Tenth Circuit noted that 

every circuit to have addressed this question 

found that COVID-19 does not cause physical 

loss or damage, and it distinguished the Colorado 

caselaw Sagome relied on. Because the Tenth 

Circuit could rely on relevant precedent from 

Colorado and other jurisdictions to answer the 

determinative state law question, it determined 

certification was unnecessary.

The order was affirmed and the certification 

motion was denied.

No. 21-1317. Citizens for Constitutional In-
tegrity v. United States. 1/10/2023. D.Colo. 

Judge Hartz. Congressional Review Act—US 

Congress—Senate Cloture Rule—Statutory Juris-

diction—Standing—Constitutional Challenges.

The Department of the Interior, Office of 

Surface Mining Reclamation and Enforcement 

(the Office) promulgated the Stream Protection 

Rule (the Rule) in the latter days of the Obama 

Administration. The Rule heightened require-

ments for regulatory approval of mining permit 

applications. Within a month of the Rule’s 

effective date of January 19, 2017, Congress 

had passed a joint resolution disapproving 

the Rule and President Trump had signed the 

joint resolution into law. Plaintiffs Citizens 

for Constitutional Integrity and Southwest 

Advocates, Inc. filed suit in the US District 

Court for the District of Colorado against the 

federal government and several Department of 

the Interior officials in their official capacities 

(collectively, defendants). They alleged that the 

Rule’s repeal enabled approval of a 950.55-acre 

expansion of the King II Coal Mine (the Mine) 

in Colorado. Plaintiffs sought (1) a declaration 

that the Congressional Review Act, 5 USC §§ 

801 to 808 (the CRA), and Senate Rule XXII (the 

Cloture Rule) are unconstitutional, so the Rule 

is therefore valid and enforceable; (2) vacation 

of the approval of the Mine permit modification 

and an injunction against expanded mining 

activities that the modification authorized; 

and (3) attorney fees. The district court granted 

defendants’ motion to dismiss for failure to 

state a claim.

On appeal, plaintiffs asserted that the CRA is 

facially unconstitutional on separation of powers, 

equal protection, and substantive due process 

grounds, so the joint resolution disapproving the 

Rule was invalid, the Rule must be reinstated, 

and the approval of the Mine’s expansion must 

be vacated. The Tenth Circuit first determined 

that it had statutory jurisdiction to hear this 

case because, notwithstanding the CRA § 805 

jurisdiction-stripping provision, the CRA does 

not explicitly bar judicial review of constitutional 

claims. The Tenth Circuit then determined 

that Southwest Advocates could challenge the 

constitutionality of the CRA because protecting 

the environment is one of its core purposes; the 

relief it seeks does not require the participation 

of individual members; and one member, who 

lives on land near the Mine, has standing in her 

own right. However, as to plaintiffs’ arguments 

concerning the constitutionality of the Cloture 

Rule—a Senate rule requiring affirmative votes of 

three-fifths of the senators to end debate—South-

west Advocates lacks standing because it has not 

adequately alleged how the environmental harm 

of which it complains would be redressed by a 

ruling that the Cloture Rule is unconstitutional; 

and Citizens for Constitutional Integrity lacks 

standing because it has not alleged a judicially 

cognizable injury in fact. Further, the prerogative 

to change the Senate’s rules of debate belongs 

to the Senate alone. Because neither plaintiff 

has standing to challenge the Cloture Rule, 

the Tenth Circuit did not reach the merits of 

plaintiffs’ Cloture Rule arguments.

On the merits, among other things, the 

CRA creates an expedited process through 

which Congress can repeal rules promulgated 

by federal agencies. The CRA, which applies 

only to recently adopted regulations, allows 

Congress generally 60 days from when a final 

rule is reported to Congress to enact a joint 

resolution of disapproval. This permits Congress 

to repeal last-minute regulations promulgated 

by an outgoing administration. A rule does not 

take effect or continue if Congress enacts a joint 

resolution of disapproval, which goes to the 

president for approval, and a presidential veto 

can be overridden like all legislation. A joint 

resolution of disapproval adopted under the 

CRA is authorized by the same provisions of 

the Constitution that authorize all legislation. 

As to the separation of powers claim, Congress 

complied with the fundamental constitutional 

requirements of bicameralism and presentment 

(submission to the president for approval). As 

to the equal protection claim, plaintiffs cannot 

coherently describe a class of discriminat-

ed-against persons to which their members 

belong. As to the substantive due process claim, 

a party challenging a law under rational basis 

review must “negative every conceivable basis 

which might support it,” which plaintiffs failed 

to do. Accordingly, the CRA is compatible with 

the US Constitution governing how Congress 

can pass laws and survives the constitutional 

challenges. 

The order was affirmed. 

 

No. 21-3145. Norwood v. United Parcel Ser-
vice, Inc. 1/17/2023. D.Kan. Judge Carson. 

Americans with Disabilities Act—Reasonable 

Accommodations—Interactive Process.

Norwood was employed by United Parcel 

Service, Inc. (UPS) as a manager to oversee her 

division’s operational safety, service, and perfor-

mance. Her position required her to remember 

and then record daily conversations. Norwood’s 
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mental health declined, and she struggled to 

recall the conversations that UPS expected her 

to memorize. Norwood met with her supervisor 

and a human resources manager to discuss her 

performance issues and UPS’s intention to place 

her on a manager performance improvement 

plan. Norwood suffered an anxiety attack after 

the meeting, so she requested medical leave and 

an accommodation. UPS advised her on how to 

seek an accommodation. A few days later, Nor-

wood went on leave and did not return to work. 

Norwood ultimately returned her completed 

accommodation paperwork. UPS then engaged 

in an extensive back-and-forth with Norwood 

in attempt to accommodate her. Ultimately, 

Norwood decided to retire. She then sued under 

the Americans with Disabilities Act (ADA) and 

the Kansas Act Against Discrimination. Both 

parties moved for summary judgment, and the 

district court granted UPS’s motion.

On appeal, Norwood argued that UPS 

failed to engage in the interactive process in 

good faith because it did not formally offer 

her a notetaker to assist with her duties as a 

reasonable accommodation but instead only 

asked her whether this would be acceptable. 

The interactive process requires employers to 

undertake a good faith back-and-forth process 

with employees in an attempt to identify an 

employee’s precise limitations and to find a 

reasonable accommodation for those limita-

tions. Employers are not required to frame 

possible reasonable accommodations during 

the interactive process in declarative sentences 

rather than questions. Here, UPS engaged in 

regular communication with Norwood to find 

a reasonable accommodation until Norwood 

expressed her intent to retire. Accordingly, no 

reasonable jury could find that UPS engaged in 

the interactive process in bad faith. 

Norwood also argued that the district court 

erred by excluding a doctor’s expert testimony. 

However, although Norwood attached the 

doctor’s deposition to her response to UPS’s 

summary judgment motion, she failed to cite 

the doctor’s testimony with particularity in 

accordance with the district’s local rules, and 

she mislabeled an exhibit as “Exhibit H,” which 

was not attached to the record. Therefore, the 

district court did not err.

Lastly, Norwood contended that the dis-

trict court repeatedly granted unreasonable 

inferences in UPS’s favor and refused to grant 

her reasonable inferences. However, the record 

shows that the district court granted Norwood 

concessions where it could, but the undisputed 

facts clearly contradict Norwood’s version of the 

interactive process. Therefore, the district court 

properly granted summary judgment for UPS.

The order was affirmed.

No. 21-2136. United States v. Leib. 1/18/2023. 

D.N.M. Judge Ebel. US Sentencing Guidelines—

Four-Level Enhancement for State Law Offense—

Hearsay—Sufficiency of Evidence.

Leib’s mother reported to police that she 

had heard three gunshots in her house, her 

son may have shot himself, and she was hiding 

in another bedroom in the home. Through a 

window in the home, officers observed that Leib 

was very drunk and passed out on the floor of 

his bedroom. Officers entered Leib’s bedroom, 

and after one officer commented that he did not 

see bullet holes in the walls or ceiling, Leib’s 

mother, who had followed the officers into the 

room, stated that Leib had shot the gun into the 

floor. Leib pleaded guilty to being a previously 

convicted felon in possession of a firearm. He 

objected to the presentence report’s application 

of a four-offense-level enhancement under US 

Sentencing Guideline § 2K2.1(b)(6)(B) for using 

a firearm in connection with another state felony 

offense, shooting into a dwelling. The district 

court overruled the objection, varied downward 

because the offense of conviction was punishable 

by no more than 10 years in prison, and imposed 

a 100-month prison sentence to be followed by 

a three-year term of supervised release. 

On appeal, Leib argued that the government’s 

evidence was insufficient to establish that he 
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“willfully” targeted the dwelling. He maintained 

that the district court erred in relying on his 

mother’s statement that he shot into the floor 

because it was unreliable hearsay. A sentencing 

court can rely on hearsay at sentencing if it is 

reliable. The offense of shooting into a dwelling 

required proof that Leib “willfully” shot a firearm, 

targeting a building that he knew to be a dwelling. 

Here, although the mother’s statement that Leib 

shot into the floor was unsworn, it was observed 

by the three responding police officers and 

by the affiant officer who reviewed the body 

camera audio and video recording. Further, 

the totality of the circumstances corroborated 

his mother’s statement that Leib shot into the 

floor. In addition, no evidence supports defense 

counsel’s assertion that Leib must have been 

trying to kill himself, so he, rather than the house, 

was the likely target of the shots. Accordingly, 

sufficient evidence supported the sentence.

The sentence was affirmed.

No. 21-6118. United States v. Coulter. 1/18/2023. 

W.Okla. Judge Matheson. Conspiracy to Commit 

Sex Trafficking—Child Sex Trafficking—Suf-

ficiency of Evidence—Testimony—Improper 

Bolstering—Post-Trial Jury Interactions—Cu-

mulative Error.

Coulter was a pimp who recruited underage 

girls to perform sex acts for him. He was charged 

with (1) conspiring with one of his longtime sex 

workers, Andrade, to commit child sex trafficking; 

(2) child sex trafficking with respect to Doe 1; 

and (3) child sex trafficking with respect to Doe 

3. The jury initially returned a guilty verdict on 

counts 1 and 2 but reported it could not reach 

agreement on count 3. The judge polled the 

jury, and Juror Noland stated that the verdict did 

not reflect her opinion and she did not want to 

return to the deliberations. Coulter moved for a 

mistrial, and the district court denied the motion. 

The judge then spoke with Noland, who said she 

was willing to continue deliberating. The court 

reconvened the jury and gave it an instruction 

pursuant to Allen v. United States, 164 U.S. 492 

(1896), encouraging it to continue deliberating. 

After deliberating, the jury again returned a 

guilty verdict on counts 1 and 2 but reported it 

could not reach agreement on count 3. All jurors 

confirmed their assent to the published verdict. 

Coulter later moved for a new trial under Fed. 

R. Crim. P. 33(a). The court denied the motion 

and sentenced him to 360 months in prison.

On appeal, Coulter argued that the evidence 

was insufficient to support the guilty verdict 

because Andrade and Doe 1 were not credible 

witnesses. It is the jury’s role to weigh the credibil-

ity of witnesses. Here, as to child sex trafficking, in 

addition to the testimony of Doe 1 and Andrade 

about the recruitment and preparation of Doe 

1 for sex work, the government introduced 

Coulter’s phone records, which had explicit 

pictures of Doe 1, text messages soliciting clients 

for Doe 1, and instructions directing Doe 1 to 

take money from clients in exchange for sex. The 

government also presented a client who had a 

sexual encounter with Doe 1 and Andrade in 

exchange for money. This evidence was sufficient 

to establish that Coulter used means affecting 

interstate commerce to knowingly recruit Doe 1 

to perform commercial sexual transactions and 

facilitated those transactions. Further, based on 

Andrade and Doe 1’s testimony, a reasonable 

jury could find beyond a reasonable doubt 

that Coulter knew or recklessly disregarded 

the fact that Doe 1 was a minor. Therefore, 

sufficient evidence supported the sex trafficking 

conviction. Sufficient evidence also supported 

the conspiring to commit sex trafficking verdict 

because, in addition to the above evidence, 

Andrade testified that she worked together 

with Coulter to recruit Doe 1 and that they both 

facilitated her participation in commercial sex 

transactions.

Coulter also argued that the district court 

improperly admitted testimony about the deaths 

of two women associated with Coulter, Diaz 

and Biggers. Coulter waived the argument that 

the testimony violated the Sixth Amendment’s 

Confrontation Clause. Coulter preserved only 

his hearsay argument concerning the overruling 

of his objection to the government’s redirect 

examination of Mullins about the manner of 

Diaz’s death. Mullins’s testimony about Diaz’s 

death was hearsay, but given the overwhelming 

evidence of Coulter’s guilt, any prejudice result-

ing from the testimony did not substantially 

influence the trial’s outcome. Further, Coulter 

failed to show that the government engaged 

in prosecutorial misconduct by eliciting this 

testimony and referencing Diaz’s death in its 

closing argument. 

Coulter also contended that the guardian ad 

litem’s (GAL) mouthing “you’re doing a good 

job” to Doe 1 during her testimony constituted 

improper bolstering in violation of the Sixth 

Amendment rights to an impartial jury and a 

fair trial. Coulter objected to the GAL’s conduct 

when it occurred, and the district court sustained 

the objection and delivered a curative jury 

instruction. The Tenth Circuit has never held 

that a statement by a third party unaffiliated 

with the prosecution can constitute improper 

bolstering, and Coulter presented no argument 

or authority suggesting otherwise. Further, 

even if the bolstering doctrine applies to third 

parties, the GAL’s conduct here was not improper 

bolstering because her message was an attempt 

to reassure Doe 1 rather than a guarantee that 

Doe 1 was telling the truth. 

Coulter further argued that the district 

court’s post-trial interactions with the jury 

were improper. He maintained that the district 

court abused its discretion by placing improper 

pressure on the jury to reach a unanimous 

verdict in violation of his Sixth Amendment 

right to an impartial jury. However, the district 

court acted within its discretion when it polled 

the jury, and when the poll revealed a lack of 

unanimity, the court acted within its discretion 

by directing the jury to deliberate further rather 

than declaring a mistrial. 

Lastly, Coulter contended that cumulative 

error deprived him of due process. However, 

Coulter failed to show at least two errors that 

were harmless, so the Tenth Circuit did not 

consider this argument further.

The judgment was affirmed.  
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December 15, 2022
2022 COA 142. No. 21CA0883. People v. 
Martinez. Probation—Restitution—Payment 

Schedule—Good Cause for Probation Extension.

Martinez pleaded guilty to vehicular assault, 

and she was sentenced to four years of super-

vised probation and ordered to pay $150,553.07 

in restitution. Martinez couldn’t pay the full 

restitution amount, so a collections investigator 

assessed her ability to pay and established a 

payment schedule under CRS § 16-18.5-104(4)

(a)(I). The payment schedule initially required 

Martinez to pay $50 per month, which was 

later increased to $100 per month. Martinez 

made all required payments, but when her 

probationary period ended, her restitution 

balance had increased because her payments 

had not offset the accrued interest of 8% per year. 

Martinez’s probation officer filed a complaint 

to revoke her probation on the sole basis that 

she hadn’t yet paid the full restitution amount. 

The trial court extended Martinez’s probation 

for five years, unsupervised, conditioned solely 

on continued payment of restitution.

On appeal, Martinez argued that the trial 

court lacked authority to extend her probation 

under CRS § 16-18.5-105(3)(d)(III) because she 

made all payments under her payment schedule 

and the statutory procedures weren’t followed. 

When a defendant fails to make payments 

under a restitution payment schedule, CRS § 

16-18.5-105(3)(d)(III) allows the court to extend 

the probation period upon a finding that the 

defendant failed to pay. However, this statute 

does not authorize a probation extension solely 

because restitution wasn’t fully paid when a 

defendant has made all required payments 

under a payment schedule established under 

CRS § 16-18.5-104(4)(a)(I). CRS § 16-18.5-105(3) 

also outlines the procedures for a collections 

investigator to follow when a defendant fails to 

make a scheduled payment within seven days 

of the due date. Here, Martinez hadn’t failed 

to make a scheduled payment at the time her 

probation period was extended, and there is 

no evidence that a collections investigator ever 

requested the court to issue a notice to show 

cause for any alleged failure to make a restitution 

payment within seven days of the due date. 

Therefore, CRS § 16-18.5-105(3)(d)(III) is inap-

plicable, and the trial court erroneously relied 

on that section to extend Martinez’s probation. 

Martinez also argued that the trial court erred 

in extending her probation because good cause 

for the extension does not exist as required by 

CRS § 18-1.3-204(4)(a). Section 18-1.3-204(4)

(a) allows a court to increase a probation term 

where, among other things, there is “good cause” 

to extend the term. Here, it is unrealistic to expect 

that Martinez would ever be able to pay off her 

entire restitution obligation under her current 

circumstances. Further, the statutory scheme 

allows for continued payments of restitution to 

victims after a defendant’s sentence is complete. 

Accordingly, Martinez’s case circumstances do 

not provide good cause to extend her probation, 

and the trial court erred.

The order extending Martinez’s probation 

was reversed and the case was remanded with 

directions to terminate Martinez’s probation. 

2022 COA 143. No. 22CA0204. Roane v. 
Archuleta. Colorado Open Records Act—Pub-

lic Records Request—Allowance or Denial of 

Inspection—Disclosure and Discovery.

Roane filed a declaratory judgment action 

against the Archuleta County Board of County 

Commissioners (Board) for its alleged viola-

tion of Colorado’s open meetings statute. The 

declaratory judgment case was subject to CRCP 

Summaries of 
Published Opinions

16.1, which requires parties to make specified 

disclosures and allows limited discovery. The 

parties neither exchanged disclosures nor 

propounded discovery requests but filed 

cross-motions for summary judgment. While 

the motions were pending, Roane submitted 

a Colorado Open Records Act (CORA) records 

request to Archuleta in her capacity as the 

Board’s records custodian seeking, as relevant 

here, a recording of a public Board meeting 

(the recording). Archuleta denied Roane’s 

request, asserting that the recording was not 

open to inspection. Roane then filed a separate 

action against Archuleta under CORA to obtain 

an order requiring her to make the recording 

available for his inspection. The court ordered 

Archuleta to make the recording available to 

Roane.

On appeal, Archuleta argued that the court’s 

inspection order is contrary to law because 

an individual litigating against a public entity 

is barred from using CORA to obtain relevant 

documents from that entity. However, CORA 

does not expressly bar individuals from ob-

taining public records from entities against 

which they are litigating, and it does not prevent 

litigants from using CORA to obtain public 

records for use in a pending suit against the 

producing entity; rather, CORA only prevents the 

requesting party from recovering attorney fees 

and costs if that party could also have obtained 

the subject documents through discovery. In 

addition, CORA is consistent with other states’ 

interpretations of their open records laws in 

cases with facts similar to those presented here. 

Further, Archuleta’s argument is unsupported 

by (1) relevant Colorado case law; (2) Colo. Op. 

Att’y Gen. No. 01-1 (July 5, 2001), which supports 

the determination that CORA generally allows 

civil litigants to access public records from a 

public entity that is an adverse party; and (3) US 

Supreme Court decisions, which do not prohibit 

using an open records act request to obtain 

documents from a public entity against which 

the party is litigating. Further, the inspection 

order is not inconsistent with public policy and 

does not violate the Colorado Rules of Civil 

Procedure applicable to document requests. 

Accordingly, the district court correctly ordered 

Archuleta to provide the recording to Roane.
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The inspection order was affirmed.

December 22, 2022
2022 COA 144. No. 20CA1697. People v. Garcia. 
Due Process—Right to an Impartial Jury—Voir 

Dire—Confrontation Clause—Public Policy 

Considerations—Trial Proceedings—COVID-19— 

Face Masks.

Garcia was charged with one count of theft 

from an at-risk person—$500 or more; one count 

of theft—$20,000–$100,000; and two counts of 

violating the pawnbroker act. His jury trial was 

held in July 2020 and was the first in-person 

trial in Denver after the COVID-19 pandemic 

began. The trial court consulted with health 

officials to create a safety plan that required 

everyone in the courtroom to wear face masks 

during the trial. The plan followed the governor’s 

statewide mask mandate and was approved by 

the chief justice. The impaneled jury was seated 

throughout the courtroom gallery to ensure 

social distancing, with some jurors sitting in 

line with or slightly behind Garcia, and the 

parties were seated at tables perpendicular 

to the judge on either side of the courtroom. 

Garcia filed a written objection to holding the 

jury trial in the early months of the pandemic, 

raising multiple concerns with the court’s 

COVID-19 safety protocols, and he moved for 

a mistrial during the hearing on his written 

objections. The court denied the motion and 

the objections, but after further consideration, 

the court permitted trial witnesses to use face 

shields instead of masks while testifying. Garcia 

was convicted as charged.

On appeal, Garcia argued the court violated 

his constitutional rights by (1) requiring pro-

spective jurors to wear face masks during voir 

dire, which undermined the parties’ and the 

court’s ability to observe each juror’s demeanor 

and prevented defense counsel from effectively 

exercising challenges, and (2) requiring im-

paneled jurors to wear masks during the rest 

of the trial, which prevented defense counsel 

from assessing the jurors’ reactions and making 

effective strategic decisions. Whether requiring 

or permitting jurors to wear masks during 

trial violates a defendant’s constitutional rights 

appears to be a matter of first impression in Col-

orado. Here, the mask requirement reflected the 

court’s careful consideration of governing safety 

and health measures, and it was a reasonable 

exercise of the court’s discretion to manage voir 

dire in the face of the pandemic. Further, the 

relevant case law does not give constitutional 

significance to the ability to view a potential 

juror’s entire face; counsel and the court can 

still observe the jurors’ body language, tone of 

voice, eye contact, and other elements of their 

demeanor. And even if the prospective jurors’ 

masks made assessing their demeanor slightly 

more difficult, the defense and the prosecution 

were equally burdened by this challenge. Garcia’s 

claim that requiring the impaneled jury to 

wear masks violated his constitutional rights 

fails for similar reasons. Therefore, the court’s 

mask requirements did not violate Garcia’s 

constitutional rights.

Garcia also argued that seating the impan-

eled jurors in the gallery during trial violated 

his constitutional rights because some jurors 

could not see his face during the entire trial 

and some jurors were seated farther away 

from the witness stand than in a typical trial, 

reducing their ability to evaluate the witnesses’ 

demeanor. Assuming without deciding that a 

defendant’s confrontation right includes the 

right to have the jury observe the defendant’s 

demeanor, such a right is subject to exceptions 

in certain circumstances. Here, similar to the 

mask requirement, the court’s positioning of 

the jurors in the gallery furthered the important 

public policy of ensuring everyone’s safety in 

the courtroom. Further, this social distancing 

policy did not deprive Garcia of meaningful 

cross-examination because (1) the witnesses 

were not masked during their testimony, and 

Garcia did not allege that they could not hear the 

witnesses; and (2) the record shows that the trial 

court repeatedly asked jurors if they could see 
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and hear the witnesses and no juror expressed 

any difficulties, so the extra distance did not 

impact the jurors’ ability to observe testifying 

witnesses. Accordingly, the court’s decision to 

seat the jury throughout the gallery presented, 

at most, a minimal limitation on the jurors’ 

ability to assess the demeanor of witnesses at 

trial, and there was no constitutional violation.

Garcia further contended that the trial court 

erred by not randomly seating potential jurors 

in the jury selection room, which violated his 

constitutional right to a fair and impartial 

jury representing a fair cross-section of the 

community and statutory mandates related to 

jury selection. However, the Colorado Uniform 

Jury Selection and Service Act does not dictate 

how a court must seat jurors after they check 

in for jury duty, so there was no statutory error. 

Further, Garcia cited no authority and developed 

no argument for his assertion that the jury 

selection process violated his constitutional 

rights.

Garcia also asserted that he was denied his 

right to be present for jury selection. However, 

the record shows that he was present for voir 

dire and other parts of the trial.

Garcia also contended that his convictions 

are not supported by sufficient evidence. Here, 

there was ample evidence to support the jury’s 

findings that Garcia took the victim’s property 

with the intent to permanently deprive her 

of it and that he gave false information to the 

pawnbrokers about that property, including 

his admission that he sold the victim’s items at 

the pawnshops. And the prosecution’s expert 

testified that the value of the property met the 

statutory thresholds.

Lastly, Garcia argued that the trial court erred 

by not addressing prosecutorial misconduct 

during voir dire, opening statements, and 

closing arguments. There was no error because 

(1) the prosecutor’s statement during voir dire 

that Garcia asked for a trial did not suggest that 

the jury should be biased against him, because 

the comment simply acknowledged that this 

case was one of the first jury trials conducted 

after the pandemic started; (2) the prosecutor’s 

reference in opening to the alleged victim as 

“our victim” was not misconduct in the context 

here; (3) the prosecutor did not improperly 

assert during closing that the jury would need 

to speculate to find him not guilty, because the 

prosecutor merely argued that the evidence did 

not support the defense’s theory; and (4) the 

prosecutor’s reference in closing argument to 

information that came into evidence through 

Garcia’s police interview was a comment on the 

evidence, which was not improper.

The judgment was affirmed. 

2022 COA 145. No. 21CA1615. Creekside 
Endodontics, LLC v. Sullivan. Defamation— 

Anti-SLAPP Statute—First Amendment Rights—

Special Motion to Dismiss.

Dr. Stubbs, a licensed dentist, is the owner 

and sole member of Creekside Endodontics, LLC 

(collectively, plaintiffs). Dr. Stubbs performed 

root canal therapy on Sullivan, but she continued 

to experience pain. Subsequently, three dentists 

told Sullivan that her pain could have been 

caused by Dr. Stubbs overfilling her teeth. 

Sullivan posted three one-star reviews of Dr. 

Stubbs online, which included statements that 

Dr. Stubbs overfilled the root canals, causing 

her pain; and expressed grievances about his 

response to her complaints. Plaintiffs sued 

Sullivan for libel per se and trade and product 

disparagement based on the allegedly defam-

atory posts. Sullivan filed a special motion 

to dismiss based on Colorado’s anti-SLAPP 

(strategic lawsuits against public participation) 

statute. The court denied the motion. 

On appeal, Sullivan argued that the district 

court erred in denying her special motion to 

dismiss. Under the anti-SLAPP statute, the court 

must grant the special motion to dismiss and 

award the defendant attorney fees and costs if 

the court determines there is not a reasonable 

likelihood that the plaintiff will prevail on its 

claims. Where the defamatory statements 

involve a matter of public concern, plaintiffs 

must establish, at the special motion to dismiss 

stage, a reasonable likelihood that they will be 

able to prove by clear and convincing evidence at 

trial that the statements were made with actual 

malice. Because the district court concluded that 

Sullivan’s reviews were made “in connection 

with a public issue,” and plaintiffs did not submit 

argument on whether Sullivan’s statements 

related to a matter of purely private concern, 

the court of appeals assumed, without deciding, 

that Sullivan’s reviews were made in connection 

with a public issue. Here, plaintiffs did not show 

a reasonable likelihood that Sullivan made the 

statements related to Dr. Stubbs’s dental work 

with actual malice because Sullivan based her 

statements on three professional opinions that 

overfilling could be the cause of her pain, and 

Dr. Stubbs’s persistent disagreement that the 

overfilling caused her pain is insufficient to 

establish actual malice. Further, statements of 

pure opinion are not actionable in defamation. 

Here, Sullivan’s complaints stemming from her 

frustration with Dr. Stubbs’s refusal to accept her 

pain theory, his suggestion that she consult a 

neurologist, and his eventual termination of their 

doctor-patient relationship are nonactionable 

because she provided the factual reasons for her 

opinions, so her statements are protected by the 

First Amendment. And because plaintiffs did 

not have a reasonable likelihood of prevailing 

on their defamation claims as a matter of law, 

Sullivan is entitled to recover attorney fees 

and costs.

The judgment denying the special motion to 

dismiss was reversed. The case was remanded 

with directions to dismiss the complaint and 

award Sullivan attorney fees and costs.

2022 COA 146. No. 22CA0723. People in the 
Interest of A.S.L. Dependency and Neglect—Allo-

cation of Parental Responsibilities—Out-of-Home 

Placement—Reasonable Efforts to Reunify the 

Family.

The Weld County Department of Human 

Services (Department) filed a petition in de-

pendency and neglect concerning the child. 

Mother admitted the allegations, the juvenile 

court adjudicated the child dependent and 

neglected, and the Department placed him 

in foster care. The juvenile court adopted a 

treatment plan for mother that required her to 

engage in parenting time with the child. Several 

months later, the foster parents intervened in the 

case. The Department and the child’s parents 

entered into a stipulation allocating parental 

responsibilities (APR) to the foster parents, but 

the juvenile court continued the APR hearing 

because the intervenors had not signed the 

stipulation. At the beginning of the continued 

FROM THE COURTS   |   COLORADO COURT OF APPEALS



M A R C H  2 0 2 3     |     C O L OR A D O  L AW Y E R      |      79

hearing, mother withdrew her agreement to the 

stipulation. The juvenile court proceeded to a 

contested APR hearing and ultimately granted 

APR for the child to the foster parents.

On appeal, mother contended that the 

juvenile court did not make sufficient findings 

and did not require the Department to prove that 

it made reasonable efforts to reunify the family 

and avoid out-of-home placement of the child. 

The Department has a statutory obligation to 

provide reasonable efforts to reunify the family 

and avoid a child’s out-of-home placement even 

when the juvenile court, in lieu of terminating 

a parent’s rights, enters an APR to a nonparent. 

An appellate court reviews de novo the court’s 

ultimate conclusion regarding whether a child 

protection agency’s actions in a dependency 

and neglect case satisfied its reasonable efforts 

obligations. Here, the juvenile court made no 

specific findings regarding reasonable efforts 

at the continued APR hearing. However, the 

record shows that the Department referred 

mother to (1) services she needed to complete 

to meet the court’s requirements for reinstating 

her visitation; (2) urinalysis testing, substance 

abuse and mental health evaluations, and an 

inpatient substance abuse program; and (3) 

two therapeutic visitation facilities and at least 

one supervised visitation provider. Therefore, 

the record demonstrates that the Department 

made reasonable efforts to ensure mother had 

adequate visitation. The record further shows 

that mother did not engage in these services. 

Accordingly, the juvenile court did not err.

The judgment was affirmed.

December 29, 2022
2022 COA 147. No. 21CA0825. Turoff v. Itachi 
Capital, Inc. Colorado Uniform Arbitration 

Act—Colorado Rules of Civil Procedure—Ap-

pellate Jurisdiction.

Plaintiff and defendant jointly owned a 

limited liability company. Defendant sought 

to enforce the company’s operating agreement 

by compelling plaintiff to sell her share of the 

business. Plaintiff refused to sell her interest, and 

defendant filed an arbitration demand. Plaintiff 

was initially self-represented but later retained 

counsel, who requested a postponement to 

investigate the matter. The arbitrator denied the 

request, and after arbitration, entered an award 

for defendant, including attorney fees and costs. 

Plaintiff moved to vacate the arbitration award. 

Defendant filed a response opposing the motion 

that included a request for the district court to 

confirm the arbitration award. Defendant didn’t 

identify its response as a cross-motion or file 

a separate motion requesting confirmation 

of the award. The district court vacated the 

award and ordered the parties to resubmit their 

dispute for a new hearing. The order was silent 

on defendant’s request to confirm the award 

embedded within its response. 

Defendant filed an interlocutory appeal. A 

court of appeals motions division ordered the 

parties to show cause why the appeal should 

not be dismissed without prejudice for lack of 

a final, appealable judgment. After the parties 

responded, the division deferred the jurisdic-

tional issue to the merits division. On appeal, 

defendant argued that the district court erred 

by vacating the arbitration award and ordering 

a new hearing. Defendant maintained that that 

the order is reviewable under CRS § 13-22-228(1)

(c), which allows appellate review of an order 

denying confirmation of an arbitration award, 

because by vacating the award and ordering a 

new hearing, the court effectively denied its 

request to confirm the award. The Colorado 

Revised Uniform Arbitration Act (Act) limits 

appeals from arbitration-related orders to the 

enumerated circumstances in CRS § 13-22-

228(1). Here, defendant never filed a motion 

to confirm its arbitration award as required 

by CRCP 7(b)(1); its embedded request for 

confirmation of the award in its responsive 

pleading was not procedurally proper. Further, 

the district court’s order didn’t end the proceed-

ings, so it isn’t a final, appealable judgment. 

In addition, the legislature made only those 
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orders vacating an arbitration award without 

directing a rehearing appealable. Accordingly, 

the court lacks jurisdiction to review the district 

court’s order. 

The appeal was dismissed.

2022 COA 148. No. 21CA1972. Adams County 
Housing Authority v. Panzlau. Code of Judicial 

Conduct—Colorado Governmental Immunity 

Act—CRCP 97—Successive Motions to Recuse—

Judge’s Former Law Firm—Stay of Proceedings.

Plaintiff is a public body created under the 

Colorado statutes governing county housing 

authorities and is charged with providing af-

fordable housing and services to low-income 

residents of Adams County. Defendant rented 

an apartment from plaintiff and notified plaintiff 

that the apartment had a water leak. Plaintiff 

paid for defendant to stay at a hotel while it 

repaired the leak. A few days later, defendant 

complained of water damage and mold in the 

apartment, so plaintiff hired a contractor that 

submitted a report showing an elevated level 

of mold spores in the apartment. Pursuant to 

their lease, plaintiff asked defendant to vacate 

the apartment so it could perform repairs and 

remediate the mold. Defendant continued 

to stay in the hotel but refused to remove her 

belongings from the apartment. Plaintiff filed 

a forcible entry and detainer action against 

defendant for authorization to remove her 

belongings from the apartment so it could 

make the repairs and perform the remediation. 

Defendant counterclaimed, and over the course 

of the litigation, she filed three motions for 

recusal of the trial judge. After the court entered 

an order for possession in favor of plaintiff, 

defendant amended her counterclaims. The 

court dismissed all counterclaims.

On appeal, defendant argued that the district 

court erred in denying her recusal motions 

because the judge (1) failed to recuse himself 

and (2) failed to stay the proceedings while the 

third motion to recuse was pending, as required 

by CRCP 97. Here, all of defendant’s recusal 

motions rested on the same factual allegations 

that the judge had previously been a lawyer at a 

law firm when that firm had represented plaintiff 

in a different matter. Defendant additionally 

alleged on appeal that the judge concealed 

his prior relationship with opposing counsel 

and did not truthfully clarify that relationship 

for the record. However, under the Colorado 

Code of Judicial Conduct, the former employer’s 

representation of the party in a matter unrelated 

to the litigation before the judge does not au-

tomatically require recusal, so the judge was 

not automatically required to recuse himself. 

Further, Rule 97 does not require judges to stay 

the proceedings when, as here, a party files a 

successive recusal motion based on the same 

factual bases as the party’s prior unsuccessful 

motion to recuse. Accordingly, the district 

court did not err.

Defendant also argued that the district court 

improperly dismissed her tort counterclaims 

under the Colorado Governmental Immunity 

Act (CGIA) (1) by allowing opposing counsel 

to determine her date of injury, when the date 

was “unknowable” to opposing counsel; (2) 

because her notice of claim was timely filed; 

and (3) by denying her a hearing. First, the 

district court did not “allow” opposing counsel 

to determine defendant’s date of injury; her 

own communications with plaintiff reflect the 

date by which she had actual knowledge of, and 

therefore had discovered, her mold-related 

injuries. Second, the district court correctly 

determined that the notice period ran from 

the time of discovery of the injuries and not, 

as defendant asserted, from the last day of 

exposure. Therefore, her notice to plaintiff was 

due by July 20, 2021, but not filed until July 28. 

Third, the court was not required to conduct a 

hearing because there was no factual dispute that 

defendant failed to provide plaintiff with timely 

notice of her claim. Accordingly, the district 

court properly dismissed the tort counterclaims 

for lack of subject matter jurisdiction pursuant 

to the CGIA. Further, defendant insufficiently 

pleaded her breach of contract counterclaim.

The court of appeals also rejected defendant’s 

argument that the district court acted arbitrarily 

or capriciously when entering orders in the case.

The judgment was affirmed.

2022 COA 149. No. 22CA0968. Hicks v. Col-
orado Hamburger Co. Class Actions—Class 

Certification—CRCP 23—Proof of Liability 

and Damages.

Colorado Hamburger Company, Inc. and 

JOBEC, Inc. (collectively, defendants) own and 

operate three McDonald’s restaurant franchises. 

Plaintiff was employed at one of defendant’s 

locations. He filed a class action complaint 

alleging that defendants violated a Colorado 

Department of Labor and Employment (CDLE) 

regulation by failing to provide (1) 10-minute 

compensated rest breaks for every four hours 

worked and (2) 30-minute uncompensated meal 

breaks for every five consecutive hours worked. 

Plaintiff moved to certify the class of current and 

former nonexempt employees who worked for 

defendants from six years before the filing of 

the complaint through final judgment. As part 

of discovery, defendants provided 70 affidavits 

of current and former employees stating that 

they record work time, including lunch and rest 

breaks, through an electronic system. Defendants 

also supplied unredacted timesheets for the 

70 employees who provided the affidavits. The 

court determined that plaintiff’s proposed class 

satisfied the CRCP 23(a) requirements of numer-

osity, commonality, typicality, and adequacy, but 

failed to meet CRCP 23(b)(3)’s requirement that 

common questions predominate over individual 

ones. The court denied class certification. 

On interlocutory appeal, plaintiff argued 

that the district court abused its discretion in 

denying the proposed class certification. Under 

CRCP 23(b)(3), whether common questions 

predominate over individual ones turns on 

whether the trial proof will be predominantly 

common to the class or primarily individualized. 

A party may rely on a class-wide inference to 

prove a common element of the claim. Here, to 

prove liability and damages on their meal break 

theory, class plaintiffs would have to show that 

for each missed meal break, the manager did not 

provide that employee with the option to have 

an on-the-clock meal. However, the timesheets 

are not probative of this fact, so individualized 

evidence would be necessary to prove liability 

and damages. Accordingly, the individualized 

inquiries required to prevail on the meal break 

theory predominate over the common issues it 

implicates, and plaintiff failed to satisfy CRCP 

23(b)(3) on this theory.

As to the alleged deprivation of rest breaks, 

CRCP 23(b)(3) only required plaintiff to advance 
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a theory to prove or disprove “an element on a 

simultaneous, class-wide basis.” Here, plaintiff’s 

meta-analysis of the timesheets showed a 

dramatic decrease in missed breaks after this 

lawsuit was filed; he argued that the absence of a 

recorded break showed that the employer failed 

to authorize and permit a break, so liability and 

damages can be inferred from the timesheets. 

Defendants countered that the timesheets 

could not support such an inference because 

the employees could have waived or failed to 

record a break, or did not receive one but were 

compensated on the back end by the manager’s 

manual adjustment. In reaching its conclusion 

that class certification was inappropriate on the 

rest break theory, the district court noted that a 

class-wide inference was impermissible because 

a missed rest break could mean that employees 

waived their break or failed to record it. However, 

the record shows that defendants offered little 

evidence to support these possibilities, and to 

the extent their countervailing evidence chal-

lenges the timesheets as class-wide proof, such 

doubts can be resolved through circumstantial 

evidence, thus preserving the possibility of the 

class-wide inference. Further, plaintiff plans 

to use employee timesheets to prove liability 

and damages for the failure to authorize and 

permit rest breaks, which provide a viable 

class-wide means of proof; the jurisprudence 

favors class certification, and providing plaintiff’s 

proposed class the opportunity to prove that 

they were deprived of rest breaks is consistent 

with CRCP 23’s purpose; and class certification 

is conditional, so the district court retains the 

ability to decertify the class. Accordingly, class 

certification is appropriate on the rest break 

theory.

The order was affirmed with respect to 

its conclusion regarding meal breaks and re-

versed with respect to its conclusion regarding 

rest breaks, and the case was remanded with 

directions to enter an order certifying a class 

premised on the denial of rest breaks.

January 12, 2023
2023 COA 1. No. 19CA2403. People v. Cox. 
Juries—Impasse—Supplemental Instruction 

When Jurors Fail to Agree—Speedy Trial—State 

Court Jurisdiction.

Cox pleaded guilty to second degree murder. 

He was sentenced to 48 years’ imprisonment 

according to his plea agreement, to be served 

concurrently with a future sentence in a pending 

federal case. Several months later, the federal 

court imposed an aggregate 14-year sentence 

on the federal counts, to be served consecutively 

to the state sentence. The district court later 

vacated the state sentence and released Cox on 

a personal recognizance bond. Cox was then 

taken into federal custody, and while he was 

there, the district court reimposed the state 

sentence, again ordering it to run concurrently 

with the federal sentence. Cox completed his 

federal sentence and returned to state custody. 

The court of appeals subsequently determined 

that Cox’s state sentence was illegal because 

it violated a federal statute that required his 

federal sentence to run consecutively to his 

state sentence, and it ordered the district court 

to vacate Cox’s guilty plea and conviction. 

Cox was re-prosecuted, and shortly after jury 

deliberations began, the jury asked the court 

what would happen if it failed to reach a unan-

imous decision. The court showed the parties 

its proposed response, to which neither party 

objected. Accordingly, the court told the jury 

to continue deliberating. Cox was again found 

guilty of second degree murder and sentenced 

to 48 years’ imprisonment.

On appeal, Cox argued that the district 

court plainly erred by instructing the jury to 

continue deliberating without first asking the 

jury if it was deadlocked. Here, the jury did 

not indicate it was deadlocked; the question 

came just four and a half hours into the first 

and only day of deliberations, after a four-day 

murder trial; and the court did not give the 

jury a deliberation deadline or instruct the 

jurors to compromise their views for the sake 

of unanimity. Accordingly, the district court did 

not abuse its discretion in instructing the jury 

to continue deliberating without inquiring into 

the existence and extent of impasse. Further, 

even if the district court erred, any error would 

not be plain because the court’s response was 

consistent with caselaw at the time of Cox’s trial. 

Cox also argued that the district court 

abused its discretion by rejecting his proposed 

instruction that the jury should not consider the 
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passage of time for any purpose in reaching its 

verdict. Here, Cox’s proposed instruction was 

inaccurate because a jury could consider the 

passage of time for many purposes, such as 

assessing witness credibility. Therefore, the 

district court did not abuse its discretion. 

Cox further contended that his constitutional 

speedy trial right was violated by the passage 

of time between the original charge and trial. 

The speedy trial statute restarts the statutory 

speedy trial clock when a conviction is reversed 

on appeal. Here, the speedy trial clock began 

to run when Cox’s conviction was vacated and 

the charge was reinstated, and Cox was tried 

five months after his conviction was vacated. 

Accordingly, there was no constitutional speedy 

trial violation.

Lastly, Cox argued that the state lost ju-

risdiction to prosecute him when it agreed 

to his transfer to federal custody and that his 

consecutive federal sentence required the 

state sentence to be served first. However, the 

district court had jurisdiction and imposed a 

lawful sentence, notwithstanding the state’s 

prior relinquishment of primary custody to the 

federal government and Cox’s completion of 

his consecutive federal sentence. 

The judgment was affirmed.

2023 COA 2. No. 20CA0646. People v. Tenny-
son. Sentencing—Restitution—Postconviction 

Remedies—Sentence Imposed in an Illegal 

Manner. 

Tennyson pleaded guilty to two counts of 

aggravated robbery in 2008. The district court 

sentenced him to prison terms, and it ordered 

restitution more than 90 days after sentencing. 

A few weeks later, the district court entered 

an amended restitution order correcting an 

arithmetic error in the calculation of the total 

amount. Tennyson did not file an objection to 

either order. Tennyson did not directly appeal 

his conviction or sentence but filed numerous 

unsuccessful postconviction motions and 

appeals. In 2015, Tennyson sent a letter to the 

district court claiming that he had not been 

notified of the restitution order and objecting to 

the imposition of restitution. The court denied 

his objection as untimely. In 2018, Tennyson 

filed two Crim. P. 35(a) motions, which were 

denied. 

On appeal, Tennyson argued that the dis-

trict court erred in denying his most recent 

postconviction motions in which he collaterally 

challenged his restitution order. He maintained 

that the district court reserved the issue of 

restitution in its entirety at sentencing and then 

imposed an order of restitution after the stat-

utory deadline, so his restitution order should 

be vacated. Under CRS § 18-1.3-603(1), the 

order obligating a defendant to pay restitution 

is a component of the defendant’s sentence. 

Under CRS § 18-1.3-603(1)(b), the district court 

has 91 days following the conviction order 

to enter the post-sentencing order regarding 

the amount of restitution. This period may 

be extended if an express finding of good 

cause is made before the deadline expires. A 

defendant’s postconviction challenge to the 

restitution component of a sentence due to 

a district court’s untimely determination of 

the restitution amount constitutes an illegal 

manner claim under Crim. P. 35(a). The version 

of Crim. P. 35(a) in effect when Tennyson was 

sentenced provided that a court could correct a 

sentence imposed in an illegal manner within 

120 days from the imposition of the sentence. 

Here, the record shows that at sentencing the 

court considered and ordered that Tennyson 

was liable for restitution; it reserved only the 

determination of the restitution amount. Ten-

nyson filed his postconviction challenge to the 

order determining the amount of restitution 

more than 120 days after sentencing, so it is time 

barred. Accordingly, the postconviction court 

properly rejected this claim without a hearing.

Tennyson also contended that the prose-

cution failed to present evidence to support 

its restitution request. Because Tennyson did 

not file this illegal manner claim within 120 
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days of the 2008 imposition of his sentence, 

this claim is untimely.

Tennyson further asserted that the impo-

sition of restitution violated his constitutional 

rights. Here, Tennyson did not file this claim 

within three years of the 2008 imposition of 

his sentence, and this claim could have been 

raised in a prior postconviction proceeding, so 

it is untimely and successive.

The orders were affirmed.

2023 COA 3. No. 21CA0094. People v. Karwac-
ki. Probation Revocation Proceedings—Motion 

to Disqualify—Appearance of Partiality.

Karwacki was sentenced in 2018 to 10 years 

of probation. He later admitted to probation 

violations, and the court revoked and reinstated 

his 10-year probation, with 60 days in the 

jail weekend program. In 2019, the sheriff ’s 

department wrote a letter informing the court 

that Karwacki had been terminated from the 

jail weekend program for failing to show up. The 

court issued an order directing the probation 

department to review the sheriff’s department’s 

letter and file a probation revocation complaint 

(the order). The probation department filed a 

complaint noting the jail weekend program 

violation but recognizing that Karwacki was 

complying with other probation conditions. 

Karwacki failed to appear at a subsequent 

hearing, the court issued a warrant for his arrest, 

and he was picked up on the warrant. The court 

held a probation revocation hearing at which 

the probation officer’s testimony suggested 

that, because of the court’s order, he did not 

try alternative methods to bring Karwacki into 

compliance with his probationary terms before 

filing the complaint. Based on this testimony, 

defense counsel moved for the judge’s recusal. 

The judge denied the motion, acknowledging 

that he had issued the order directing the 

probation department to file the revocation 

complaint but stating that he did not view his 

order as taking an active role or indicating any 

kind of bias. The court then revoked Karwacki’s 

probation and sentenced him to 12 years in 

Department of Corrections custody. 

On appeal, Karwacki argued that the district 

court erred in denying the disqualification 

motion because its order directing the probation 

department to file a revocation complaint creat-

ed, at a minimum, the appearance of partiality. 

Under CRS § 16-11-205, only probation officers 

or district attorneys may institute probation 

revocation proceedings, at their discretion. A 

judge who initiates such proceedings creates the 

appearance of partiality and substantially affects 

the fairness of the proceedings. Accordingly, 

the district court lacked authority to order 

the probation department to file a probation 

revocation complaint. Further, the judge’s 

actions resulted in the revocation of Karwacki’s 

probation, thus prejudicing him, so the error is 

not harmless. Therefore, another judge should be 

substituted to conduct any further proceedings.

The revocation order was reversed, the sen-

tence was vacated, and the case was remanded 

for further proceedings before a different judge.

2023 COA 4. No. 22CA0174. In re Marriage of 
Badawiyeh. Dissolution of Marriage—Uniform 

Child Abduction Prevention Act—Factors to 

Determine Abduction Risk.

Father petitioned for dissolution of mar-

riage. During an evidentiary hearing, mother 

expressed concern about the children traveling 

internationally with father, saying she had some 

fears he might not bring the children back. After 

taking evidence, the district court found, among 

other things, that father and the children had 

Jordanian and US passports; father had relatives 

in the United Arab Emirates (UAE), which is not 

a signatory to the Hague Convention; and during 

the marriage, the family traveled regularly to 

the UAE. The district court issued permanent 

orders allowing father and the children to 

travel internationally every year during the 

children’s winter break, subject to requirements 

that father (1) surrender the children’s US and 

Jordanian passports to a neutral third party who 

could release them before travel; and (2) post 

a $50,000 bond with the court naming mother 

as the beneficiary before an overseas trip, as 

security for his return with the children. Father 

unsuccessfully moved for post-trial relief. 

On appeal, father contended that the district 

court erred by imposing abduction prevention 

measures under the Uniform Child Abduction 

Prevention Act (UCAPA) without first finding 

that there was a credible risk that he would 

abduct the children. A district court may not 

impose abduction prevention measures under 

the UCAPA without first finding that the parent 

presents a credible abduction risk and evaluating 

all of the CRS § 14-13.5-107(1) factors. Here, 

the district court failed to specifically find 

that father posed a credible risk of abducting 

the children. Instead, it relied almost entirely 

on the UAE’s status as a nonsignatory to the 

Hague Convention and mother’s concerns as 

a basis for imposing the abduction prevention 

measures. Accordingly, the district court erred.

The portion of the permanent orders 

regarding father’s foreign travel restrictions 

was reversed and the case was remanded for 

reconsideration.

January 19, 2023
2023 COA 5. No. 21CA1735. Highlands Broad-
way OPCO, LLC v. Barre Boss, LLC. Landlords 

and Tenants—Commercial Leases—Breach of 

Contract—Force Majeure Clause—Affirmative 

Defenses—Impossibility of Performance—Frus-

tration of Purpose—Failure to Mitigate Damages.

In May 2017, Barre Boss, LLC (tenant) 

entered into an 84-month lease with High-

lands Broadway OPCO, LLC (landlord) for 

commercial property (the premises), where 

tenant planned to operate a fitness facility. The 

lease contained a force majeure clause that 

excused a party’s delay in performing under the 

lease for, among other things, acts of God and 

restrictive governmental laws or regulations; 

but the clause did not excuse tenant from 

“the prompt payment of any Rent.” Suzanne 

and Daniel Dipentino personally guaranteed 

tenant’s obligations to landlord. In response to 

the COVID-19 pandemic, the governor issued 

an executive order, effective in March 2020, that 

required tenant’s business to close. As a result, 

the parties signed a letter agreement with terms 

for landlord to defer tenant’s rent obligation. 

And in May 2020, the parties amended their 

lease to allow landlord to market the premises 

to prospective new tenants and to terminate 

the lease for any reason upon 30 days’ advance 

written notice. Tenant continued to pay rent 

through November 2020, but in December 

2020, tenant notified landlord that it could no 

longer make monthly rent payments and that 
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it was immediately surrendering possession 

of the premises. After tenant stopped making 

rent payments, landlord sued tenant and the 

Dipentinos (collectively, defendants) for breach 

of contract. Defendants’ answer raised the 

affirmative defenses of impossibility, frustration 

of purpose, and failure to mitigate damages. The 

court held that the affirmative defenses were 

unsupported, and it adjudicated the amount 

of landlord’s damages and entered judgment 

against defendants.

On appeal, defendants argued that the trial 

court erred by holding that the defenses of 

impossibility and frustration of purpose were 

unsupported. Defendants maintained that 

tenant was not liable to landlord because the 

pandemic was not foreseeable and the executive 

order made tenant’s performance under the 

lease illegal and thus impossible. However, 

the affirmative defenses of impossibility and 

frustration of purpose are premised on the 

occurrence of an unanticipated event, so neither 

defense applies when parties contractually 

allocate the risk of such an event through, for 

example, a force majeure clause. Here, the 

lease’s force majeure clause manifested the 

parties’ clear intent to allocate to tenant the 

economic risks associated with paying rent 

and related sums due under the lease. Further, 

the pandemic and the executive order were not 

unforeseeable because tenant and landlord 

entered into the letter agreement and the 

lease amendment in response to the financial 

impact on tenant of those circumstances. In 

addition, the executive order did not make it 

illegal for defendants to pay rent, which is the 

only contractual duty that landlord alleged 

that tenant breached. Accordingly, the trial 

court did not err.

Defendants also argued that landlord did 

not mitigate its damages because it failed to 

take reasonable steps to find a new tenant for 

the premises. Here, the landlord advertised 

the premises for re-lease, and the landlord’s 

real estate broker, who was an expert witness, 

testified that he took standard steps to re-lease 

the premises. Further, defendants did not call 

their own expert witness to testify that landlord’s 

efforts to find a new tenant for the premises were 

unreasonable. Therefore, the record supports 

the trial court’s determination that landlord 

undertook reasonable efforts to mitigate its 

damages. Accordingly, the trial court did not err.

The judgment was affirmed and the case was 

remanded for the determination and award of 

landlord’s reasonable attorney fees and costs 

incurred on appeal. 

2023 COA 6. No. 22CA0402. In the Interest 
of A.D. Colorado Uniform Guardianship and 

Protective Proceedings Act—Guardianship of 

Minor—Judicial Appointment of Guardian—

Parents Unwilling or Unable to Exercise Parental 

Rights—Minor’s Best Interest. 

A.D. lived with his mother, his only living 

parent. When he was 16 years old, his rela-

tionship with her began to deteriorate and 

A.D. ran away from home six times following 

various disagreements. Following their last 

disagreement, A.D. spent over a month away 

from home. Not long after returning home, 

A.D. was taken to the emergency room after 

appearing to overdose while out with friends, 

and the hospital made a mandatory report to 

the Department of Human Services (DHS). 

After discussions with DHS, L.D. agreed that 

it was in A.D.’s best interest to stay with I.S. 

and V.T. (petitioners). DHS attempted to work 

with petitioners and L.D. to manage A.D.’s care, 

but L.D. was uncooperative, and petitioners 

filed for appointment as A.D.’s guardians. L.D. 

objected to the petition, sought dismissal of the 

action, and requested attorney fees. Petitioners 

requested appointment of a guardian ad litem 

(GAL) to represent A.D.’s interests. Over L.D.’s 

objection, the court appointed a GAL under 

CRS § 15-14-115. Ultimately, the court granted 

petitioners an unlimited guardianship over A.D.

On appeal, L.D. argued that the district court 

erred by proceeding under the guardianship 

statute. She maintained that the court should 

have transferred the dispute to a juvenile court 

to afford her the process associated with a 

dependency and neglect proceeding. Under 

CRS § 15-14-204(2)(c), courts may appoint a 

qualified guardian if the moving party proves, 

by clear and convincing evidence, that (1) the 

parent is “unable or unwilling” to exercise their 

parental rights, and (2) the guardianship is in 

the minor’s best interest, notwithstanding the 

parent’s opposition to the guardianship. The 

court must also articulate the “special factors” 

it relies upon that justify the interference with 

parental rights. Here, the district court prop-

erly determined that petitioners showed, by 

clear and convincing evidence, that L.D. was 

unable to exercise her parental rights and the 

guardianship was in A.D.’s best interest, and it 

articulated numerous “special factors” on which 

it relied, including the complete breakdown in 

communication and trust between L.D. and A.D. 

The district court’s action was consistent with 

the jurisdictional provisions of the Probate Code, 

the Children’s Code, and binding precedent. 

Accordingly, the district court did not err by 

appointing petitioners as guardians.

L.D. also contended that the district court 

erred by appointing a GAL before it entered 

a finding that L.D. was unable or unwilling 

to exercise her parental rights. However, the 

court provided a reason for the appointment 

and articulated the breadth of the GAL’s rep-

resentation, so there was no error.

L.D. also argued that the district court’s 

order regarding financial support for A.D. was 

improper. The court’s order only required L.D. to 

provide petitioners with a portion of the monthly 

survivorship benefit that she received on behalf 

of A.D. while she was receiving those benefits. 

L.D. is no longer receiving those benefits, so 

this issue is moot.

Petitioners requested attorney fees under 

C.A.R. 39.1. However, they failed to explain 

the legal or factual basis for the award as the 

rule requires.

The order was affirmed and petitioners’ 

request for attorney fees was denied.

January 26, 2023
2023 COA 7. No. 20CA0174. People v. Ran-
dolph. Soliciting for Child Prostitution—Mens 

Rea—Knowingly—Sufficiency of Evidence—Ex-

pert Testimony.

A police officer created a profile of a girl 

named “Nicole” on the social networking 

platform Tagged. Randolph messaged Nicole 

numerous times offering her money to perform 

sex acts with a man that he would bring to her 

apartment. Randolph also repeatedly asked 

to have sex with her. Nicole told him she was 
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not yet 18. Randolph told Nicole several times 

over a few days that he was on the way to her 

apartment, but he never showed up. About 

a month later, Randolph was arrested and 

charged with soliciting another for child pros-

titution under CRS § 18-7-402(1)(a), and for 

arranging or offering to arrange a meeting for 

child prostitution under CRS § 18-7-402(1)(b). 

Before trial, the district court concluded that 

“knowingly” was the mental state that applied 

to the soliciting charges, and it instructed the 

jury accordingly. Randolph was found guilty 

on both counts. 

On appeal, Randolph contended that the 

mental state for both types of soliciting for 

child prostitution was “intentionally,” so the 

district court erred by instructing the jury that 

the mental state was “knowingly,” which imper-

missibly lowered the state’s burden of proof. As 

relevant here, a person commits soliciting for 

child prostitution by (1) soliciting another for 

the purpose of prostitution of or by a child, or 

(2) arranging or offering to arrange a meeting 

of persons for the purpose of prostitution of or 

by a child. The court of appeals analyzed the 

phrase “for the purpose of” and concluded 

that it does not mean “intentionally,” so the 

mental state for the crimes of soliciting for child 

prostitution and soliciting for child prostitution 

(arranging) is “knowingly.” Accordingly, the 

district court did not err.

Randolph also argued that the prosecution 

presented insufficient evidence to support the 

convictions. However, the record supports the 

findings that Randolph solicited Nicole for the 

purpose of child prostitution and arranged or 

offered to arrange a meeting for the purpose 

of child prostitution. Further, it is immaterial 

that Randolph never actually went to Nicole’s 

apartment because the crime is complete 

the moment the defendant solicits another. 

Therefore, there was sufficient evidence to 

establish the convictions.

Randolph further contended that the district 

court reversibly erred by admitting the expert 

testimony of Officer Tangeman and Investigator 

Steele. To the extent Randolph objected to 

the officers’ “pimping profile” testimony, any 

error was harmless because Randolph was 

not convicted of pimping. Further, Officer 

Tangeman’s testimony that Randolph “did not 

take the out and continued to message with 

me and solicit me” was not expert opinion 

testimony. And Officer Tangeman’s use of the 

word “solicit” was a colloquial description 

of Randolph’s behavior, so it did not usurp 

the jury’s role as factfinder. Thus, the district 

court did not reversibly err by admitting the 

testimony.

The judgment of conviction was affirmed.
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2023 COA 8. No. 21CA1142 Scardina v. 
Masterpiece Cakeshop, Inc. Colorado An-

ti-Discrimination Act—Discrimination in 

Places of Public Accommodation—Failure 

to Exhaust Administrative Remedies—First 

Amendment—Freedom of Speech—Freedom 

of Religion.

Scardina wanted to purchase a custom pink 

cake with blue frosting with no message or other 

design elements (the cake) from Masterpiece 

Cakeshop, Inc. (Masterpiece). Masterpiece 

initially agreed to make the cake but retracted 

the commitment when it learned that the cake 

was to celebrate Scardina’s birthday and her 

transition from male to female. Scardina filed a 

charge with the Colorado Civil Rights Division 

(CCRD) asserting that Masterpiece and its 

proprietor Phillips (collectively, defendants) 

violated the Colorado Anti-Discrimination Act 

(CADA) by refusing to sell her the cake because 

of her status as a trans woman. The CCRD found 

probable cause to conclude that defendants’ 

actions violated CADA and ordered the parties 

to attend mediation, which was unsuccess-

ful. The Colorado Civil Rights Commission 

(Commission) then filed a complaint against 

defendants seeking equitable relief. Scardina 

intervened in the administrative proceeding. 

Before the evidentiary hearing could be held, 

Masterpiece sued the Commission in federal 

court. After Scardina unsuccessfully sought to 

intervene, the Commission agreed to dismiss 

its administrative complaint, and the federal 

lawsuit was dismissed. Scardina then filed 

this action asserting claims for violation of 

CADA and deceptive trade practices. The trial 

court dismissed the deceptive trade practices 

claim. After a bench trial, the court found that 

defendants violated CADA by refusing to serve 

Scardina and held that CADA did not violate 

defendants’ rights to free speech or religious 

expression. The court ruled in Scardina’s favor 

and assessed a fine of $500 against defendants. 

Defendants tried to tender a $500.01 check 

to Scardina, along with a denial of any CADA 

violation, by first moving to deposit the offered 

funds with the court under CRCP 67(a). The 

court rejected the request. Defendants then 

sent Scardina’s counsel a $500.01 check payable 

to Scardina, which she refused to accept. The 

trial court held that neither tender rendered 

Scardina’s claims moot.

On appeal, defendants argued that Scardina’s 

CADA claim was procedurally barred (1) for 

failure to exhaust administrative remedies, (2) for 

failure to meet statutory conditions precedent, 

and (3) by claim preclusion. First, defendants 

maintained that Scardina failed to exhaust her 

administrative remedies because she did not 

appeal the order dismissing the Commission’s 

complaint, which was entered pursuant to a 

settlement agreement between Masterpiece, 

Phillips, and the Commission. However, Scardina 

did not fail to exhaust administrative remedies 

because that dismissal does not have the indicia 

of a final order subject to appeal; Scardina did not 

sign or acquiesce in the agreement, no hearing 

was held on the merits of the discrimination 

charge, there was no adjudication of Scardina’s 

charge, and there was no determination of the 

legal claims or defenses. Second, defendants 

asserted that the Commission cannot lose 

jurisdiction after probable cause is found except 

as provided in CRS § 24-34-306(11), and none 

of the § 24-34-306(11) conditions existed in 

this case, so the Commission retained (and 

the trial court lacked) jurisdiction to hear the 

claim. However, CRS § 24-34-306(11) is not 

the exclusive means by which the Commission 

can lose its jurisdiction over a claim; § 24-34-

306(14) allows an aggrieved person to bring a 

claim in district court if the person exhausts 

their administrative remedies. Accordingly, 

CRS § 24-34-306(11) did not bar Scardina’s 

claim. Third, claim preclusion requires a final 

judgment. As stated above, the dismissal order 

did not constitute a final judgment on Scardina’s 

district court claim, so claim preclusion does 

not apply. Therefore, Scardina’s CADA claim 

was not procedurally barred.

Defendants also contended that Scardina’s 

CADA claim became moot when they tendered 

the check and that the district court abused its 

discretion by declining to permit them to deposit 

the offered sum. In light of CADA’s central public 

policy of eliminating discrimination, the trial 

court here concluded it would not treat the 

conditional offer as an effective tender absent 

defendants’ admission of liability on the CADA 

claim. To treat an offer without a defendant’s 

admission of liability as an effective tender 

in a CADA case would frustrate the primary 

purpose of the legislation, and the precedential 

value of a liability finding is critical. Further, 

because the deposit of the offered funds would 

not have effectuated a tender, the trial court 

did not abuse its discretion in denying the 

request. Accordingly, the trial court did not err 

in concluding that defendants’ offer to pay did 

not moot Scardina’s claim.

On the merits, defendants argued that the 

trial court’s ruling compels them to speak in 

violation of their First Amendment rights. Here, 

the only issue presented is whether making a 

pink cake with blue frosting rises to the level of 

protected conduct. Creating a pink cake with 

blue frosting is not inherently expressive; any 

message or symbolism it provides to an observer 

would not be attributed to the baker but would 

be generated by the observer based on such 

factors as the observer’s understanding of the 

celebration’s purpose and the conduct of the 

persons gathered for the occasion. Thus, CADA 

does not compel defendants to speak through 

the creation and sale of the cake, and the trial 

court did not err. 

Lastly, defendants argued that CADA violates 

their right to freely exercise their religious faith. 

The record established the sincerity of Phillips’s 

faith and that it informs the operation of Mas-

terpiece. But in the context of providing public 

accommodations, a proprietor’s actions based 

on their religious beliefs must be considered 

in light of a customer’s right to be free from 

discrimination based on their protected status. 

Further, the Free Exercise Clause does not relieve 

a person from the obligation to comply with 

a neutral law of general applicability. CADA 

is a neutral law of general applicability that is 

rationally related to a legitimate governmental 

interest. Accordingly, CADA may be enforced 

against defendants without violating their right 

to the free exercise of religion.

The judgment was affirmed.

2023 COA 9. No. 21CA1678. Pinnacol As-
surance v. Laughlin. Garnishments—Exemp-

tions—Social Security Benefits—Child Support 

Payments—Custodial Accounts—Commingled 

Funds.
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Wilson began receiving temporary workers’ 

compensation benefits from Pinnacol Assur-

ance (Pinnacol) in 2015. Years later, the Social 

Security Administration (SSA) determined 

that Wilson was entitled to back payments of 

Social Security disability benefits from July 2016 

onward, and he received payments for $8,585.25 

in December 2019 and $48,308.75 in January 

2020. Because the back payments covered a 

period during which Wilson had also received 

benefits from Pinnacol, an administrative law 

judge (ALJ) later determined that Wilson owed 

Pinnacol $22,938.89 as an overpayment. The 

district court subsequently converted the ALJ’s 

order into a judgment. Wilson failed to pay on 

the judgment, so Pinnacol initiated garnishment 

proceedings. Wilson filed a claim of exemption, 

asserting that much of the money being withheld 

from his bank accounts was SSA benefits or 

court-ordered child support payments. During 

the hearing, Wilson’s mother, Laughlin, testified 

that she was Wilson’s representative payee, that 

she handled the distribution of his SSA pay-

ments, and that Wilson had a savings account, 

a checking account, and a third account that 

was created just for the child support money. 

She also disclosed that she had transferred 

thousands of dollars from her own checking 

account to Wilson’s checking account after the 

ALJ’s order. The court found that Wilson’s SSA 

payments had been commingled with other, 

nonexempt funds, so much of the money that 

was garnished was not reasonably traceable 

as exempt property. Ultimately, the court 

entered a written order directing that Wilson 

pay Pinnacol $22,898.80, representing $21,110 in 

purportedly untraceable deposits plus interest 

on that amount. The money the district court 

awarded to Pinnacol came from Wilson’s sav-

ings account and the so-called child support 

account; no funds were garnished from Wilson’s 

checking account. Wilson appealed but died 

while the appeal was pending and Laughlin, 

as his personal representative, was substituted 

as the appellant.

On appeal, the issue was whether the district 

court abused its discretion by concluding that 

the funds awarded to Pinnacol were not exempt 

from garnishment. Colorado’s garnishment 

process permits judgment debtors to claim 

exemption. Federal law provides a garnishment 

exemption for Social Security benefits, but when 

such benefits are commingled with other funds, 

they must be traceable to Social Security in-

come; otherwise, they are not exempt. Here, the 

two large back payments that Wilson received 

from the SSA were initially directly deposited 

into his checking account, and the records of 

that account indicated that the payments were 

immediately commingled with other funds in 

the checking account. Further, the bank records, 

in conjunction with Laughlin’s testimony, show 

that within days after the SSA payments were 

deposited into Wilson’s checking account, sums 

approximating but not equaling the two back 

payments were transferred into Wilson’s savings 

account. But the evidence does not show the 

balances in the savings account on the dates 

when the two back payments were transferred, 

so it cannot be concluded that the SSA funds 

were not commingled again with other funds 

already in the savings account. Further, the 

evidence does not show the transactions in 

the savings account between January 2020 

and June 2021, when the garnishments were 

enforced. Thus, even if the SSA funds were 

traceable from Wilson’s checking account into 

his savings account, the evidence presented 

at the hearing does not show that the savings 

account contained only SSA funds at the time 

of garnishment.

As to child support, state law provides an 

exemption for child support payments, which 

are exempt only if the money is not commingled, 

and the payments must be deposited into a 

custodial account pursuant to CRS § 13-54-

102.5(2). CRS § 11-50-110(1)(b) provides that 

a custodial account is created when money is 

delivered to a financial institution for credit 

to an account in the name of the transferor 

as custodian for a minor under the Colorado 

Uniform Transfers to Minors Act. Here, the 

“child support” account was not properly 

designated as a custodial account under Col-

orado law at the time of the garnishments, so 

the funds contained therein were not exempt 

from garnishment. Accordingly, the district 

court did not abuse its discretion in denying 

the exemptions.

The order was affirmed.  

These summaries are provided as a 

service by the CBA and are not the official 

language of the Court; the CBA cannot 

guarantee their accuracy or completeness. 

The full opinions, the lists of opinions 

not selected for official publication, the 

petitions for rehearing, and the modified 

opinions are available on the CBA website 

and on the Colorado Judicial Branch 

website.
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December 12, 2022
2022 CO 55. No. 22SC213. People in Interest 
of E.B. Parental Rights—Due Process—Actual 

Prejudice—Continuance. 

The Supreme Court reversed the court of 

appeals’ determination that a juvenile court 

abused its discretion by denying father’s re-

quest for a continuance of a parental-rights 

termination hearing. The Court determined 

that even if father’s due process rights were 

violated by the denial of the continuance, his 

failure to show actual prejudice stemming from 

his absence defeats any due process claim. The 

court of appeals’ judgment was vacated and 

the case was remanded for further proceedings 

consistent with this opinion.

2022 CO 56. No. 20SC865. Woo v. El Paso 
County Sheriff’s Office. Motion for Return of 

Lawfully Seized Property—Ancillary Jurisdiction 

of Trial Court Over Motion for Return of Property 

Following Sentencing—Morrow Test for Ancillary 

Jurisdiction—CGIA Immunity from Civil Replevin 

in Detention Actions—Constitutional Due Process 

Protection Against Erroneous Deprivation of 

Property. 

Following his conviction and sentence for 

first degree murder, Woo brought this civil 

replevin action seeking the return of property 

lawfully seized by the government as part of 

his criminal case. The trial court ruled, and the 

court of appeals agreed (on different grounds), 

that the Colorado Governmental Immunity Act 

(CGIA) bars Woo’s claim. On appeal, Woo argued 

that if the CGIA precludes his replevin action, 

he is rendered remediless and thus the CGIA 

violates his federal and state due process rights. 

The Supreme Court held that, subject to 

the limitations discussed in this opinion, a 

defendant may file a motion for return of lawfully 

seized property following entry of a conviction 

and imposition of a sentence, so long as the 

motion is filed (1) before the deadline to lodge a 

direct appeal expires or a direct appeal is timely 

perfected, or (2) once the trial court reacquires 

jurisdiction following a direct appeal, during 

postconviction proceedings, or after any appeal 

related to those proceedings. Because Woo has 

a remedy in his criminal case, and because 

that remedy is constitutionally adequate, the 

CGIA’s bar of his replevin action does not violate 

his federal and state constitutional rights to 

procedural due process. Accordingly, the Court 

affirmed the court of appeals’ judgment, albeit 

on slightly different grounds.   

December 19, 2022
2022 CO 57. No. 21SC390. Brown v. Walker 
Commercial, Inc. Limitation of Actions—Munic-

ipal Corporations—Courts—Review—Certiorari. 

The Supreme Court clarified that CRCP 

106(b) establishes a limitation period for in-

voking the district court’s jurisdiction under 

Rule 106(a)(4). Thus, Rule 106(b)’s limitation 

period is not subject to equitable considerations. 

This conclusion is consistent with nearly half a 

century of Colorado appellate case law treating 

Rule 106(b)’s deadline as strict and jurisdictional. 

Here, the district court properly dismissed 

Walker’s Rule 106(a)(4) amended complaint 

as untimely because Walker filed its original 

complaint two days after Rule 106(b)’s 28-day 

filing deadline had lapsed. Because the com-

plaint was untimely, the trial court also properly 

dismissed Walker’s additional claim 3 raised in 

its amended complaint. The Court therefore 

reversed the court of appeals’ judgment.

2022 CO 58. No. 22SC135. Kulmann v. Salazar. 
Statutory Interpretation—Municipal Govern-

ment—Election Law. 

In this case, the Supreme Court reviewed a 

district court’s order that declared, as a matter 

of law, that the offices of mayor and coun-

Summaries of Published Opinions

cilmember in the City of Thornton constitute 

the same office for purposes of Colo. Const. art. 

XVIII, § 11(1), which restricts a “nonjudicial 

elected official” from serving “more than two 

consecutive terms in office.”

The Court concluded that the phrase “in 

office” in § 11(1), which refers back to the 

phrase “nonjudicial elected official,” plainly 

and unambiguously refers to a specific office 

and not to an institution or governing body. 

The Court further concluded that, according 

to the plain language of the Thornton City 

Charter and Thornton Municipal Code, the 

mayor and councilmembers in Thornton serve 

in distinct offices for purposes of section 11’s 

term limitations. Accordingly, the Court reversed 

the district court’s order.

2022 CO 59. No. 22SA290. People v. Knisley. 
Judicial Testimony—Witness in a Separate 

Proceeding—Motion to Quash a Subpoena. 

In this original proceeding under C.A.R. 

21, the Supreme Court reviewed the district 

court’s orders denying Judge Barrett’s motion 

to quash a subpoena compelling him to sit 

for a deposition in his judicial capacity and 

his motion for a protective order. The Court 

concluded that Judge Barrett’s testimony is 

not necessary to the proceeding for which it 

is being sought. Therefore, the district court 

abused its discretion in compelling Judge 

Barrett to appear for a deposition. The rule to 

show cause was made absolute.

January 9, 2023
2023 CO 1. No. 22SA195. Nelson v. Encompass 
PAHS Rehabilitation Hospital, LLC. Civil 

Procedure.

In this original proceeding involving a case of 

first impression, the Supreme Court considered 

whether the trial court erred in looking to the 

residences of the members of the limited liability 

company (LLC) in determining that venue 

was proper and denying the LLC’s motion to 

change venue. The Court rejected respondent’s 

argument—which is based on federal diversity 

jurisdiction cases—that the trial court may 

properly look to the residences of the LLC’s 

members in deciding where venue lies. The 

Court concluded that an LLC’s residence, for 
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venue purposes under CRCP 98, is determined 

based on the residence of the LLC, not the 

residences of its members. Accordingly, the 

Court vacated the trial court’s order denying 

the motion to change venue and made the rule 

to show cause absolute.

2023 CO 2. No. 22SA264. McMichael v. En-
compass PAHS Rehabilitation Hospital, LLC. 
Civil Procedure. 

In this original proceeding, the Supreme 

Court concluded that a trial court did not err 

in (1) vacating its default judgment against 

an LLC after finding excusable neglect under 

CRCP 60(b); and (2) granting the LLC’s motion 

to change venue. The Court determined that 

the trial court did not abuse its discretion by 

choosing to hear the matter on the merits. 

It further concluded, applying the holding 

announced it its companion case, Nelson v. 

Encompass PAHS Rehabilitation Hospital, LLC, 

2023 CO 1, that an LLC’s residence, for venue 

purposes, is determined based on the residence 

of the LLC, not the residences of its members. 

Accordingly, the Court discharged the rule to 

show cause.

January 23, 2023
2023 CO 3. No. 22SA282. People in Interest 
of L.S. Statutory Interpretation—Dependency 

or Neglect—Burden of Proof.

In this original proceeding, the Supreme 

Court considered whether the state satisfies its 

burden of proving that an appropriate treatment 

plan can’t be devised for a respondent parent in 

a dependency and neglect case when the state 

establishes by a preponderance of evidence 

a single incident resulting in serious bodily 

injury to the child. The Court concluded that it 

does. The Court therefore reversed the district 

court’s order granting mother’s motion for 

directed verdict and remanded the case for 

further proceedings.

January 30, 2023
2023 CO 4. No. 21SC236. Forgette v. People. 
Whether Defendant Preserved and Waived 

Objection to Sleeping Juror.

In this case, the Supreme Court considered 

whether (1) an objection to an allegedly sleeping 

juror is preserved when the parties note that the 

juror was sleeping but request no action from 

the court; (2) there is a distinction between the 

waiver of the right to a jury trial and the waiver 

of the right to a jury of 12, which could implicate 

whether counsel could waive the number of 

jurors on their client’s behalf; and (3) the right 

to a jury of 12 is waived when counsel notes 

that a juror was asleep but does not object or 

request action from the court. 

The Court concluded that because Forgette 

was tried by a jury of 12, this case does not 

implicate the second and third issues on which 

the Court granted certiorari, and the Court 

need not decide those questions. The Court 

further concluded that defense counsel does not 

properly preserve an objection to an allegedly 

sleeping juror merely by noting that a juror was 

asleep without objecting or otherwise requesting 

any action from the court and that, on the facts 

before the Court here, Forgette waived this issue, 

thereby precluding appellate review.

The Court thus vacated in part and affirmed 

in part the judgment of the division below.

2023 CO 5. Nos. 22SA172 & 22SA173. People 
v. Kembel; People v. Dexter. Felony DUI—

Bifurcation of Elements of an Offense—Prior 

Convictions.

The question presented in these two original 

proceedings was whether a trial court may 

bifurcate the elements of the offense of felony 

DUI during a jury trial. The Supreme Court 

held that a trial court may not bifurcate the 

elements of the offense of felony DUI (or of any 

offense) during a jury trial. Accordingly, the 

Court made absolute the rules to show cause 

issued in these cases.

2023 CO 6. No. 22SA272. People v. Hacke. 
Eligibility for a Preliminary Hearing—CRS § 

16-5-301—“Mandatory Sentencing”—Class 4 

Felony Identity Theft—CRS § 18-5-902.

The question in this original proceeding 

was whether Hacke, who was out of custody, 

was entitled to a preliminary hearing on the 

charge of identity theft, a class 4 felony. The 

Supreme Court held he was not. Hacke was 

not accused of a class 4, 5, or 6 felony requiring 

“mandatory sentencing” (i.e., a sentence that 

includes some incarceration), so he had no 

right to a preliminary hearing. The relevant 

inquiry isn’t whether Hacke’s criminal history 

would subject him to mandatory sentencing if 

he was convicted of identity theft. It’s whether 

identity theft, the class 4 felony he was accused 

of committing, requires a mandatory sentence.

Class 4 felony identity theft does not require 

a mandatory sentence. Therefore, Hacke was not 

entitled to a preliminary hearing. Accordingly, 

the Court discharged the rule to show cause 

issued in this case.    
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Best Shot
HIT US WITH YOUR 

We welcome photos of Colorado
landscapes, buildings, landmarks, 
and animals, as well as photographs 
of original artwork. Send original, 
high-resolution jpeg files to Kate 
Schuster at kschuster@cobar.org. 
Only photographs taken by 
active or retired CBA members, 
Colorado law students, or law-
related administrative staff will 
be considered.

Your photo could be on the next cover 
of Colorado Lawyer magazine! 
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TRUSTED

We’ve added more categories and eased 

searchability so that your practice is more 

visible to a wider range of clients.

Be sure to log into LicensedLawyer.org/CO 

using your FindALawyer password to update 

your bio. Email membership@cobar.org or call 

303-860-1115, ext. 1 for questions and support.
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BUSINESS 
SERVICES

ABA Books
 CBA members receive a 15% discount on 

ABA books.

Clio
 Clio’s industry-leading, cloud-based 

solutions cover the entire legal client 

lifecycle. CBA members receive a 10% 

discount.

Colorado Bar Association CLE 
More than just credits, it’s quality education. 

CBA-CLE is pleased to announce that CBA 

members now receive a savings of up to 

30% on all CLE-published books. Your new 

discount will automatically be applied at 

checkout.

Lenovo
 Lenovo designs technology with smart, 

intuitive features to transform the user 

experience. CBA members save up to 30% 

off the public web price with access to flash 

sales.

MGMT HQ
 MGMT HQ offers access to monthly 

webinars, white papers, Affinity University, 

and more. Give your team the kind of 

practical, real-world training it needs to 

grow and thrive. 

MyCase
 MyCase is a complete and powerful legal 

practice management solution designed 

to help law firms get organized, increase 

efficiency, and deliver an exceptional 

client experience. CBA members get a 10% 

lifetime discount.

Office Depot
 Save up to 80% on office supplies.

Page Vault
 On demand web content collections. 

Accurate and defensible. CBA members 

receive a discount. 

Practice Panther
 The leading and most user-friendly provider 

of cloud-based practice management and 

billing software for law firms. Receive 15% 

off your first year.

Prime Legal
At Prime Legal, we tailor our marketing 

approach to your unique law firm’s goals, 

including our custom-built websites, social 

media and paid digital marketing strategies, 

virtual payment portal, and appointment-

scheduling tools.

Ruby Receptionists
 Save 6% on this virtual receptionist service.  

Smokeball
 Legal productivity software that provides 

unmatched productivity tools. CBA 

members receive 50% off Smokeball’s 

onboarding process.

UPS
 Save up to 25% on online print services.

The UPS Store
 Save up to 25% on online print services.

MEMBERSHIP 
PERKS

Full details on all membership perks are available at www.cobar.org. 
For more information, contact Melissa Higham at mhigham@cobar.org.



Lockton Affinity/CNA Professional 
Liability Insurance
The CBA is pleased to endorse a partnership 

to serve the malpractice insurance needs 

of our members. Lockton Affinity, acting as 

the administrator for CNA, offers members 

a malpractice insurance program that 

is responsive to every area of practice in 

Colorado and is superior to any program the 

CBA has endorsed in the past.
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FINANCIAL 
SERVICES

ABA Retirement Funds
  Providing affordable 401(k) plans exclusively 

to the legal community for 50 years.

Credible
Student loan refinancing. Compare rates 

from up to 10 lenders without affecting your 

credit score for free!

LawPay
 Credit card processing for attorneys. CBA 

members receive three months of no 

program fee with subscription.

 
Options Credit Union
 Options Credit Union was founded in 1979 

by the Denver Bar Association. 

SoFi 
Student loan refinancing—$300 welcome 

bonus. 

PERSONAL 
SERVICES
the ART, a Hotel
 This luxurious hotel creates an unparalleled 

experience.

Brooks Brothers
 Receive a 15% discount when you sign up for a 

Brooks Brothers Corporate Membership Card.

Car Rental Discounts
 ■  Avis

 ■ Budget

Colorado Ballet/Colorado Symphony
 Discount tickets are available. 

Core Power Yoga
 Enjoy 20% off unlimited yoga and 10-class 

packs.

Guaranteed Rate, Inc., 
Mortgage Lending
 CBA members receive substantial savings on 

a new home purchase or refinance. 

Orlando Vacations
 Save up to 35% on your Orlando vacation! 

Orlando Employee Discounts offers exclusive 

pricing on hotels and vacation homes in or 

near Disney World and Universal Studios 

Orlando, along with discount tickets for 

Disney World, Universal Studios Orlando, Sea 

World, and all Orlando-area theme parks and 

attractions.

US Fleet Associates
 “Simply the best way to buy a new car.” 

Typical savings $1,000–$7,100

Yoga Pod
Membership discounts available at multiple 

studios.

INSURANCE
ACSIA Partners
 Premium discount on long-term care 

insurance for members, their families, and 

their staff.

Geico Insurance
 Geico Insurance offers high-quality and 

trusted auto insurance.

Guardian Life Insurance Co.
 Disability, long-term care, life, and health 

insurance. The Guardian Life Insurance 

Company of America offers CBA members 

the highest quality disability income 

coverage and a 10% discount.

DETAILS
These vendors have represented 
to the CBA that they have 
programs or discounts on their 
products or services for CBA 
members. Because the variety 
of what is being offered is 
ever-changing and the nature 
of the marketplace is constantly 
shifting, the CBA cannot guar-
antee that these benefits are the 
absolute best deals our members 
can get at any given time. There-
fore, we encourage you to shop 
wisely, compare offers, check 
out references, and then decide 
what is in your best interests. The 
CBA appreciates any feedback 
you can provide us about your 
experiences so that we can better 
determine what to bring to your 
attention. Thank you for support-
ing our vendors, and thank you 
for your membership! Scan the 
QR code to learn how to access 
these and other Member Perks.
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WRITING FOR 

Articles submitted for publication in Colorado Lawyer are reviewed and approved by 
coordinating editors before being scheduled for publication. Coordinating editors are attorneys 
and legal professionals who volunteer their time and expertise to solicit, review, and schedule 
articles for publication.

If you’re interested in writing an article for Colorado Lawyer or would like to submit a manuscript, 
please contact the appropriate coordinating editor to discuss your topic. If you’d like to write 
an article in an area not listed on these pages, please contact Liz Daniels at ldaniels@cobar.
org (substantive law articles) or Susie Klein at sklein@cobar.org (all other articles). Writing 
guidelines are available at cl.cobar.org/write-for-us.

COORDINATING EDITORS FOR 
SUBSTANTIVE LAW ARTICLES 

ALTERNATIVE DISPUTE RESOLUTION

Michelle Sylvain
mssylvain3@gmail.com

ANTITRUST AND CONSUMER PROTECTION LAW

Todd Seelman
(720) 292-2002, 

todd.seelman@lewisbrisbois.com

APPELLATE LAW

Chris Jackson 
(303) 295-8305,

cmjackson@hollandhart.com

Tina Van Bockern
(303) 295-8107,

trvanbockern@hollandhart.com

Judge Christina Finzel Gomez
(720) 625-5200,

christina.gomez@judicial.state.co.us

Stephen G. Masciocchi
(303) 295-8000, 

smasciocchi@hollandhart.com

BANKRUPTCY  LAW

Curt Todd
(303) 955-1184, 

ctodd@templelaw.comcastbiz.net

BUSINESS LAW

David P. Steigerwald
(719) 634-5700, dps@sparkswillson.com

CANNABIS LAW

Graham Gerritsen
(303) 993-5271, graham.gerritsen@gmail.com

Hugh Ilenda
(303) 324-8597, hilenda@hotmail.com

THE CIVIL LITIGATOR

Timothy Reynolds
(303) 417-8510, 

timothy.reynolds@bryancave.com

CONSTRUCTION LAW

Leslie A. Tuft
ltuft@burgsimpson.com

CONTRACT LAW

Mark Cohen 
(303) 638-3410, mark@cohenslaw.com

CRIMINAL LAW

Judge Adam Espinosa
adam.espinosa@judicial.state.co.us

ELDER LAW

Rosemary Zapor
(303) 866-0990, rose@zaporelderlaw.com

ENVIRONMENTAL LAW

Melanie J. Granberg 
(303) 572-0050, mgranberg@gcgllc.com 

FAMILY LAW

Halleh T. Omidi
(303) 691-9600, hto@hoganomidi.com

Courtney J. Leathers Allen
(303) 893-3111, 

allen@epfamilylawattorneys.com

GOVERNMENT COUNSEL

Mary Elizabeth Geiger
(970) 947-1936, megeiger@garfieldhecht.com

HEALTH LAW

Casey Frank
(303) 202-1001, letters@caseyfrank.com

Gregory James Smith
(720) 784-8430, gregory.smith@cclc.law

IMMIGRATION LAW

Courtney Butler
(303) 736-6650, 

courtney.butler@palmerpolaski.com

INTELLECTUAL PROPERTY LAW

K Kalan
(720) 480-1500 or (571) 272-8516,

kmkalan@yahoo.com

William F. Vobach
(303) 656-1766, bill@vobachiplaw.com

JUVENILE LAW

Jennifer A. Collins 
(720) 944-6456,

jennifer.collins@denvergov.org 

Sheri Danz
(303) 860-1517, ext. 102, 

sheridanz@coloradochildrep.org
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MORE WAYS TO 
CONTRIBUTE 

“As I See It” Opinion Articles
Colorado Lawyer accepts opinion 
articles whereby members can 
express their ideas on the law, 
the legal profession, and the 
administration of justice. Please 
note that the publication is 
mindful of its role in promoting 
civility and professionalism 
and reserves the right to reject 
any article; submissions that 
include personal attacks, contain 
language that may be deemed 
defamatory, or are inconsistent 
with the objectives of the CBA 
will not be considered.

Contact John Hiski Ridge, john.
ridge@outlook.com or (206) 
919-6708, to submit an opinion 
article or discuss your topic. 
Full guidelines are available at 
cl.cobar.org/write-for-us.

General Interest Articles
Colorado Lawyer publishes 
general interest articles in the 
“SideBar” column. This is a 
place to:

 ■  share your unique 
experiences as a lawyer

 ■ discuss a helpful skill
 ■  talk about a law-related topic 

that is important to you
 ■  offer practical advice to 

fellow attorneys
 ■  share your law-related 

“war stories.”
SideBar articles should take a 
lighter look at the law or talk 
about your perspective; articles 
on particularly divisive topics will 
not be considered. 

Send SideBar articles or topics to 
Susie Klein at sklein@cobar.org 
for consideration.

LABOR AND EMPLOYMENT LAW

John M. Husband
(303) 295-8228, jhusband@hollandhart.com

NATURAL RESOURCES AND ENERGY LAW

Jack Luellen
(720) 866-7520, jluellen@dmclaw.com

Charlotte Powers 
charlotte.powers@coag.gov

PROFESSIONAL CONDUCT AND LEGAL ETHICS

Joseph G. Michaels
(720) 508-6460, joseph.michaels@coag.gov

REAL ESTATE LAW

Christopher D. Bryan
(970) 925-1936, cbryan@garfieldhecht.com

TAX LAW

Steven Weiser
(303) 333-9810, sweiser@fostergraham.com

TORT AND INSURANCE LAW

Jennifer Seidman
(303) 779-0077, jseidman@burgsimpson.com

TRUST AND ESTATE LAW

David W. Kirch
(303) 671-7726, dkirch@dwkpc.net

Emily Bowman 
(303) 671-7726, ebowman@dwkpc.net

WATER LAW

Mirko Kruse 
mkruse@kruselawpllc.com

WILDLIFE LAW 

Jeffery L. Weeden
(970) 819-1763, jlweeden@weedenlaw.com 

WORKERS’ COMPENSATION LAW

Kristin A. Caruso
(303) 297-7290, 

kristin.caruso@ritsema-lyon.com

YOUNG LAWYERS DIVISION

Amanda T. Huston
(970) 225-6700, ahuston@cp2law.com  

COORDINATING EDITORS FOR 
DEPARTMENT ARTICLES

ACCESS TO JUSTICE

c/o Susie Klein, sklein@cobar.org 

DIVERSITY AND INCLUSION

Catherine Chan
(303) 586-5555, chan@chanimmigration.com

Ruchi Kapoor
ruchi@kapoorlp.com

JUDGES’ CORNER

Hon. Stephanie Dunn
(720) 655-5235,

stephanie.dunn@judicial.state.co.us

LAW PRACTICE MANAGEMENT

Jeffery L. Weeden
(970) 819-1763, jlweeden@weedenlaw.com

LEGAL RESEARCH CORNER

Michelle Penn
(303) 871-6827, mpenn@law.du.edu

MENTORING MATTERS

J. Ryann Peyton
(303) 928-7750, r.peyton@csc.state.co.us

MODERN LEGAL WRITING

Lindsay J. Obert 
(303) 688-3045, lindsay@trilakeslegal.com

PROFILES IN SUCCESS

Kathleen Hearn Croshal
(719) 671-6822, kcroshal@msn.com

Paul Hurcomb
(719) 634-5700, pwh@sparkswillson.com

TECHNOLOGY IN THE LAW PRACTICE

James R. Paravecchio
(303) 520-5021, jvecc13@yahoo.com 

WELLNESS 

Sarah Myers
(303) 986-3345, smyers@coloradolap.org

WHOOPS—LEGAL MALPRACTICE PREVENTION

Christopher B. Little
clittle7892@gmail.com



Hometown: 
Klagetoh, Arizona

Law School:  
Arizona State University 
Sandra Day O’Connor 
College of Law

Lives in:  
Durango 

Works at:  
Colorado Legal 
Services, Inc. 

Practice Areas:  
Family Law, Landlord 
Tenant, Consumer, Public 
Benefits, Indian Law

CBA Member Since:  
2015

PROFILE

Julianne Begay
Julianne Begay is a staff attorney at Colorado Legal Services, Inc. Previously, 
she worked as an in-house attorney at the Southern Ute Indian Tribe and as an 
associate at Maynes, Bradford, Shipps & Sheftel, LLP. She is licensed to practice 
law in Colorado and Arizona.

Describe yourself in five words. 
Conscientious, introverted, independent, consid-

erate, analytical. 

Why did you become a lawyer? 
I wanted to work in the field of Indian law and to 

advocate for Indian tribes in some capacity. While 

Indian law is not a large part of my current practice, 

my knowledge and background of Indian law is still 

useful given that Colorado’s two federally recognized 

tribes are in the region where I practice.

What’s the best advice you’ve ever been 
given? 
One of my law school professors said to always 

have enough money saved so that you never have 

to choose between your ethical/professional ob-

ligations and a paycheck. It has stuck with me to 

this day.

What’s your favorite memory from law 
school?  
I had a law school professor who gave 24-hour 

finals—meaning we had to stay awake an entire 

24 hours to complete the exam. It was the most 

daunting experience ever. In the middle of the 

exam, at about 2 a.m., I had a moment where 

I seriously contemplated quitting law school. I 

somehow managed to keep going and ended up 

getting a pretty good grade. It’s my favorite memory 

from law school because it was the experience that 

eliminated any feelings of imposter syndrome I 

may have had. 

Outside of the law, what are your 
hobbies?  
Hiking, learning how to mountain bike, playing rec 

league soccer, and volunteering in my community.

What organizations are you involved in?  
I’m a member of the Southwest Colorado Bar 

Association and recently completed a term as 

president. I chair the 6th Judicial District Access to 

Justice Committee and was a member of the 2022 

CODACC (Colorado Diverse Attorney Community 

Circle) class. I also volunteer with 4 the Children (the 

nonprofit that runs our local CASA program) and 

Big Brothers Big Sisters, and I spent Election Day 

volunteering for Native Vote Election Protection, 

which places volunteers at polling locations in 

various Native American communities throughout 

Arizona to assist people who have trouble voting. 

What’s the most random job you have 
ever had?
I worked as a cart attendant at Target when I was 

in high school. Nowadays, I always make sure to 

return my cart once I’m done shopping. 

How has the CBA impacted your career?
I’ve met attorneys from across the state who I would 

not have met otherwise. The CODACC program in 

particular has given me a supportive network of 

people that have many of the same challenges and 

passions as I do in this profession. I’m so grateful 

for the time I’ve spent getting to know the other 

CODACC participants. 

Who is your hero and why? 
Jon Olafson. He’s an amazing CBA leader and 

has had never-ending faith in me as a leader and 

as an attorney. Jon’s commitment to improving 

our profession and making it more inclusive is 

inspiring. 

UNDER OATH   |   MEMBER SPOTLIGHT

Would you like to be 
featured in Under Oath? Email 
Shelby Knafel at sknafel@
cobar.org for a questionnaire. 
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What is Fastcase?
More than 1.1 million lawyers 
nationwide subscribe to Fastcase's 
legal research tools. Fastcase offers 
primary legal research, as well as 
more than 750 books, treatises and 
journals. Fastcase also integrates with 
Docket Alarm’s briefs, pleadings and 
motions database, and it syncs with a 
mobile app on iOS and Android.

Why did Fastcase 
and Casemaker merge?
Fastcase and Casemaker are 
combining to offer a comprehensive 
set of tools and products to users. 
Soon, you will gain new innovations 
in citator, docket analytics, workflow 
tools and more.

Ready to get started? 
Here are some next steps.

1. Log on to Fastcase from our
homepage cobar.org using the
same credentials as you do for
our website.

2. Visit the Resource Library
via cobar.org/fastcase and
consider registering for a
training webinar, watching the
collection of tutorial videos and
reading more information about
the transition.

Questions? 
Call 866-773-2782 or email support@
fastcase.com

Introducing Fastcase: 
A guide to legal research 
for Colorado Bar members
Exciting Updates to Your Legal Research Member Bene it
The CBA is committed to providing our members with innovative research 
solutions. Since 2004, the CBA has offered members no-cost access to 
Casemaker, the legal research platform. Now, we’d like to introduce you 
to Fastcase!




