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This article is the first in a three-part series discussing common errors made
in appellate cases and giving practical tips on how to avoid them.
This installment focuses on mistakes made at the trial level.

ppellate law is a funny beast. At a

high level, the process is straight-

forward: The appellant files a

notice of appeal; the parties brief
the substantive issues and, if it's scheduled,
participate in oral argument; and eventually
the court issues a written opinion. But things
inevitably get tricky on the ground, and when
things get tricky, mistakes happen. Some of these
mistakes, such as writing a less-than-persuasive
brief, may not doom the attorney’s chance
for success. But many appellate errors are
jurisdictional or otherwise fatal to your cause.
Indeed, the federal and regional reporters are
replete with cases where litigants get tripped up
on some seemingly hyper-technical rule—and
lose their appeal as a result.

This article is the first in a series that will
cover some of the more frequent appellate
errors and offer tips on how to avoid them.
This installment focuses on mistakes made
at the trial court, and in particular, on some
thorny issues relating to waiver and the final
judgment rule.

Waiver

Trial lawyers are well aware of the doctrine of
waiver: barring unusual circumstances, if a party
doesn’traise an argument in the firstinstance at
the trial court, that argument is waived on appeal
in civil matters.! Technically, an argument
might be waived or forfeited. Though the terms
are “often used interchangeably by jurists and
litigants,” there is a distinction: “Forfeiture is
the failure to make the timely assertion of a
right; waiver is the intentional relinquishment
or abandonment of a known right.”? But it is
enough for our purposes to note that if alawyer
doesn’t raise an issue with the trial court, the
issue generally cannot be raised in the appeal.
There are a number of scenarios that tend to
trip up litigants. Here are a few of them.

Objecting to a Magistrate’s

Non-Dispositive Order

Within the federal system, magistrate judges are
empowered to hear and decide non-dispositive
issues referred to them by the presiding district
judge.®* Non-dispositive orders—orders that
do not finally adjudicate any party’s claim or
defense—can cover a host of issues, including
motions to compel, privilege disputes, motions
to quash, and motions for a protective order.
Under the Federal Rules of Civil Procedure, a
party has just 14 days to lodge an objection to
a non-dispositive order.? And as Rule 72 itself
acknowledges, “A party may not assign as error a
defectin the order not timely objected to.”® Thus,
the failure to make an objection within that two-
week period waives any argument challenging
the magistrate judge’s order.® Notably, there is
a circuit splitabout whether the failure to make
an objection deprives the appellate court of
jurisdiction to hear the issue entirely or if it is
instead only subject to the non-jurisdictional
firm waiver rule,” which ordinarily bars appellate
review of both factual and legal questions unless
“the interests of justice” dictate otherwise.? But
even in the Tenth Circuit, which applies the firm
waiver rule, a party doesn’t have much hope in
appealing such an order.’ In practice, then, once
the 14-day period expires, the magistrate’s order
cannot be challenged.

Rule 50 Motions

Another common error involves failing to file
Rule 50 motions requesting judgment as a
matter of law—and the differences between
federal and Colorado state practice. In the
federal system, a party can move for judgment
as amatter of law after the other “party has been
fully heard on an issue during a jury trial . . . "1°
If the district court doesn’t grant that motion,
then the party can renew the motion within
28 days after entry of judgment." Critically,
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if a party doesn't file a Rule 50 motion, “an
appellate court [is] without power to direct the
District Court to enter judgment contrary to
the one it had permitted to stand.”'? Not only
that, but without a Rule 50 motion, the district
court is also unable to order a new trial." Put
another wayj, if a party doesn’t file the motion,
the jury’s verdict is mostly insulated from
review. This rule is intended to preserve the
fairness and integrity of the judicial process:
a Rule 50(b) motion “is necessary because
‘determination of whether a new trial should
be granted or a judgment entered under Rule
50(b) calls for judgment in the first instance
of the judge who saw and heard the witnesses
and has the feel of the case which no appellate
printed transcript can impart.”'* At the same
time, there is an exception to this rule—albeit
only in some circuits, and possibly only for a
limited time. Several circuit courts, including
the Tenth, have held that a party can appeal
“a purely legal question” raised in a summary
judgment motion even if it failed to file a Rule
50 motion." Still, the Tenth Circuit has “advised
that out of an abundance of caution, and good
trial practice, counsel should renew summary
judgment grounds in a Rule 50 motion for
judgment as a matter of law at the close of all
the evidence, and again, if necessary, after the
jury has returned a verdict. . . ”* Moreover, the
US Supreme Court recently granted certiorari
in a case to resolve this issue.’” Depending on
which way the Courtrules, the exception might
not be in place for long.

Colorado’s state courts, in contrast, treat this
type of motion a little bit differently. Motions
for judgment notwithstanding the verdict are
governed by CRCP 59, and one portion of that
rule makes clear that the “[f]iling of a motion
for post-trial relief shall not be a condition
precedent to appeal or cross-appeal, nor shall
filing of such motion limit the issues that may be
raised on appeal.”*® Trial lawyers might breathe
asigh of relief after reading that language, but
there are a couple of important caveats.

First, while Rule 59 provides that a post-trial
motion isn’t a condition precedent for appeal,
a litigant still needs to preserve the issue and
give the trial court an opportunity to rule.
Moreover, the Colorado Supreme Court has
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said that “the propriety of a summaryjudgment
denial is not appealable after a trial on the merits
regardless of whether the denial is premised
on a point of law or material issues of fact in
controversy."'® Thus, because filing a motion for
summary judgment doesn’t preserve anissue, as
apractical matter, a party generally must “make
amotion for a directed verdict or for ajudgment
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safest course is to
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notwithstanding the verdict” to preserve the
argument for appeal.?® Second, at least one
Colorado Court of Appeals panel has held that
filing a motion for a directed verdict under Rule
50 is necessary to preserve an argument if it
was raised at the summary judgment stage.
According to the appellate court, “[f]ailure to
properly preserve an argument in a motion for
directed verdict operates as an abandonment

and waiver of an issue previously raised in a
motion for summary judgment.”*

What should a lawyer make of all these
competing pronouncements? The best approach
istoraise dispositive issues early and often—and
in particular, to file both a Rule 50(a) and Rule
50(b) motion (in the federal system) or both a
motion for a directed verdict and a motion for
judgment notwithstanding the verdict (in the
state system). While a litigant may be able to
raise an issue just once and thread the needle
when it comes to preservation, the safest course
is to put the argument into the record both
before and after the verdict.

Remittitur

Remittitur—a trial court order reducing an
excessive jury award—has its own set of pitfalls.
A motion for remittitur is usually brought as a
Rule 59 motion.?* But when a trial court grants
the motion, it cannot simply order a reduction
in the size of the verdict; it must give the plaintiff
“the option of a new trial in lieu of remitting a
portion of the jury’s award.”* That requirement
stems from the constitutional right to a jury
trial: “[T]he Seventh Amendment prohibits [a]
court from substituting its judgment for that of
the jury’s regarding any issue of fact”?* Thus, a
plaintiff can either accept the reduction—and
thereby waive its right to a jury trial—or try the
case again in front of a new jury.”® Retrying
the same case (usually only as to the damages
issues) might not sound like an attractive option,
but plaintiffs need to think carefully before
accepting a remittitur. There is a “longstanding
rule” that a plaintiff “may not appeal from a
remittitur order he has accepted”—even if
the plaintiff thinks the court erred in ordering
it.* Moreover, by accepting the remittitur, the
plaintiff has waived the right to challenge not
just the amount of the award, but perhaps
more important, “any matter pertaining to the
issues covered by the remittitur offer”*” Thus,
when a trial court grants the motion, it forces
the plaintiff into a difficult choice: accept the
reduction (in which case any legal challenge
to that portion of the verdict is waived) or
take the risk of retrying the case at least as to
damages—usually in front of the same judge
who ordered the original reduction.



The Final Judgment Rule

State and federal appellate courts subscribe to
the so-called “final judgment” rule: generally
speaking, an appellate court only has jurisdic-
tion to review final judgments.? Once a lower
court issues a final judgment, parties have a
set time period to file a notice of appeal.”® If a
would-be appellant doesn’t file the notice of
appeal within that prescribed time period, the
appellate court will almost certainly dismiss
the appeal. In a civil case, the time for filing a
notice of appeal is jurisdictional.* For a criminal
appeal, the deadline isn’t jurisdictional but is
instead described as an “inflexible claim-pro-
cessing rule”*!

Calendaring the deadline to file the notice
of appeal sounds simple enough. Litigants can
consult the appellate rules that specify when
the notice is due.* But while Fed. R. App. P. 4
and C.A.R. 4 define the time a party has for
filing a notice of appeal, the deadline is pegged
to the date that the final judgment issues.* As
aresult, a party must first know the date that
the final judgment entered. And the answer to
that question is often more complicated than it
seems at first blush. Here are a few examples.

Attorney Fees

One of the most common issues that arises in
this context involves attorney fees. Suppose the
trial court enters a judgment as to liability and
damages but hasn’t yet resolved the question
of whether (or how much) a party is entitled to
recoup in attorney fees. Does that outstanding
issue prevent the judgment from becoming
final? The answer is unequivocally no. The
federal system has long adopted a bright-line
rule that, regardless of the basis of the claim for
fees, therule is the same.* For years, the answer
in the state court system was unsettled, with
the Colorado Supreme Court issuing arguably
inconsistent opinions on the question. But the
Court recently resolved that split of authority
and clarified that, just as in federal courts, “[a]
judgment on the merits is final for purposes of
appeal notwithstanding an unresolved issue
of attorney fees.”* As a result, the deadline to
file the notice of appeal begins to run even if
the trial court hasn’t issued an order about
attorney fees.

14

State and federal appellate courts subscribe

to the so-called ‘final judgment’ rule:

generally speaking, an

appellate court only

has jurisdiction to review final judgments.

Once alower court issues a final judgment,

parties have a set time

of appeal.

2

Still, trial lawyers aren’t out of the woods
just yet. Even if a lawyer timely files a notice
of appeal while the question of attorney fees
remains pending, there’s another potential trap.
Alawyer who wishes to challenge any eventual
award of attorney fees must file a second notice
of appeal directed to that award. This issue came
up in a recent Tenth Circuit decision, United
States ex rel. Sorenson v. Wadsworth Brothers
Construction Co. Sorenson, the plaintiff-ap-
pellant, lost below and timely filed a notice of
appeal before the district court resolved the
attorney fees issue.* The appellate court agreed
thatitshould review Sorenson’s challenge to the
original judgment on the merits, but it ordered
Sorenson to show cause why his appeal of the
fee award “should not be dismissed for lack of
jurisdiction because he failed to file a separate
notice of appeal after the district court entered
a final order setting the amount of fees.”*” In
response, “Sorenson conceded that this court
‘lacks jurisdiction with regard to the issue of

m

attorney’s fees,” and the court dismissed that
portion of the appeal for lack of jurisdiction.®®
Thus, lawyers need to remember to file a new
notice of appeal to challenge any judgment

or order issued after the first notice of appeal.

period to file a notice

Post-Trial Motions
Post-trial motions can also pose jurisdictional
problems. In both state and federal courts, the
timely filing of certain post-trial motions—in-
cluding motions for a new trial or for ajudgment
notwithstanding the verdict—tolls the time
that a litigant has to file the notice of appeal.*
Notably, while a federal Rule 60 motion has
this effect on the notice-of-appeal deadline, a
Colorado Rule 60 motion doesn’t.* In general,
if such a motion is filed, the deadline for the
notice of appeal is tolled until the trial court
rules.” But there are a few potential issues.
First, the tolling only applies to timely
post-trial motions. That is, if a party files a
post-trial motion past the deadline, then the
motion doesn’t toll the time to file the notice
of appeal.”? Moreover, unlike just about every
deadline, trial courts do not have the authority
to extend the time to file a post-trial motion: the
federal and Colorado rules of civil procedure
specifically limit the court’s power in that
regard.” As aresult, a simple mis-calendaring
of the deadline—or worse, an ineffective district
court order purporting to extend the time to
file a post-trial motion—can have disastrous
consequences.
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Second, suppose a lawyer files a notice of
appeal after a final judgment has been entered
but before the trial court rules on all timely
post-trial motions. In that case, the Federal
Rules provide that “the notice becomes effective
to appeal a judgment or order, in whole or
in part, when the order disposing of the last
such remaining motion is entered.”* But if the
district court later grants that pending post-trial
motion and the appellant wishes to appeal
that order or the amended judgment, then the
party must file an amended notice of appeal
by the deadline. That’s exactly what happened
to the appellants in Prager v. Campbell County
Memorial Hospital.”® There, the Tenth Circuit
held that the appellants’ “premature notice of
appeal ripened once the district court ruled
on the pending motion, giving us jurisdiction
to review the orders specified in that notice.”*
However, “because the [appellants] failed to file
an amended notice of appeal once the district
court disposed of the post-trial motion, we lack
jurisdiction to consider their challenge to the
district court’s denial of the motion as to Mr.
Prager’s damages.”*” Lawyers should remember
thatfiling a notice of appeal early doesn’t always
avoid jurisdictional defects.

Third and finally, a Colorado-specific rule
warrants mention. Under CRCP 59, a timely
post-trial motion is automatically denied if the
district court doesn’t act on it within 63 days.*
If the motion is automatically denied under
this provision, the time for filing a notice of
appeal begins to run.* Lawyers should therefore
adopt a standard practice of calendaring this
63-day period to avoid inadvertently missing
the deadline to file a notice of appeal.

Unserved Defendants
The last topic involving the final judgment
rule is about unserved defendants. The issue

arises when multiple defendants are named
in a lawsuit but only some of them are served
with a summons and complaint. If the parties
who did enter an appearance litigate the case
to a judgment, does the existence of an un-
served defendant prevent that judgment from
being final? The short answer is maybe. The
Tenth Circuit recently took up this question
in Adams v. C3 Pipeline Construction Inc.*®
The court surveyed some of its past decisions
and articulated a series of rules that district
courts must apply. First, “a district court’s
failure to consider unserved defendants in
an order and judgment ‘does not prevent’ the
court’s decision from being final . .. "> Second,
“whether the judgment is final depends on the
district court order’s ‘substance and objective
intent ... And third, “the dismissal of served
defendants is not final and appealable when the
district court ‘makes clear’ it ‘expects’ further
proceedings against unserved defendants.”** As
if that weren’t complicated enough, the Tenth
Circuit acknowledged a circuit split, noting
that other circuits have adopted a bright-line
rule that unserved defendants do not defeat
finality.** In situations like this one, the best
course of action is generally to file a notice of
appeal after ajudgment enters as to all parties
who have participated in the case. Doing so
avoids the possibility of the lawyer misapplying
the rule in Adams and inadvertently blowing
the notice-of-appeal deadline.

Conclusion

As noted in the introduction, the list of traps
catalogued in this article is far from complete.
But hopefully it gives the reader some sense
of where the most common issues arise. The
next two installments in this series will cover
the notice of appeal itself and errors at the
appellate court. @
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