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Editors’ Note: This article contains author 
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I
nitially introduced in the early 20th century, 

zoning laws were designed to regulate 

land use and create distinct areas for 

residential, commercial, and industrial 

purposes. But exclusionary zoning—preventing 

certain types of land use in certain areas—has 

numerous negative societal consequences. 

This article traces the history of zoning laws; 

discusses how zoning has affected issues such as 

affordable housing, racial segregation, economic 

growth, and climate change; and describes some 

potential solutions for addressing the negative 

effects of exclusionary zoning. 

What Is Zoning?
Zoning ordinances categorize land use into 

three broad uses—residential, commercial, 

and industrial—along with various subcate-

gories to regulate land use by zone districts. 

Exclusionary zoning ordinances also regulate 

density, minimum lot size, setbacks, minimum 

structure size, minimum off-street parking 

spaces, and other structures. Planned unit 

developments (PUDs) are another example 

of zoning.1 Governmental means of regulation 

other than zoning include comprehensive or 

master land use plans, building codes, historic 

designations, development and subdivision 

agreements, and environmental regulations. 

The impact of zoning regulations on housing 

supply and affordability, regional and national 

economic growth, social mobility, economic 

equality, racial integration, and the environment 

and climate change is being recognized across 

the country.2 In most major US cities, including 

those in Colorado, the vast majority of land is 

zoned to permit only single-family homes.3 For 

example, approximately 77% of land in Denver 

is zoned for single-unit residential use.4 Across 

Colorado, land-use policies restrict the majority 

of land to a single use—as a single-family home.5 

The Origins of Zoning Laws: 
Buchanan, Euclid, and Hoover
Zoning laws affect access to housing, open 

space, transportation, jobs, schools, food, 

water, and other necessities and amenities. 

Cities existed for thousands of years without 

zoning, and comprehensive zoning laws did 

not exist before the 20th century. In 1916, New 

York City became the first municipality to enact 

a comprehensive zoning law.6 But for the most 

part, prior to the 1920s, there was widespread 

resistance to limiting the use of private land, 

and governmental regulation was minimal. 

Land use restrictions were largely imposed 

by private owners and enforced through the 

common law of nuisance. Nuisance claims 

were the primary way to restrict land use before 

the concept of zoning and are still used for that 

purpose in cities such as Houston that do not 

have zoning regulations.7 Although Buchanan v. 

Warley prohibited restriction of property sales 

based on race, the later decision in Village of 

Euclid v. Ambler Realty Co., along with an effort 

led by Herbert Hoover, paved the way for many 

discriminatory local zoning ordinances.8 The 

law evolved to uphold zoning as a permissible 

exercise of police power to exclude nuisances 

and regulate matters of local concern.

Buchanan v. Warley
The resistance to regulating private land use 

changed after the US Supreme Court’s ruling in 

Buchanan v. Warley in 1917,9 which addressed a 

Louisville, Kentucky, city ordinance prohibiting 

the sale of real property to Black people in 

white-majority neighborhoods or buildings and 

vice versa. The Court unanimously held that the 

ordinance violated the Fourteenth Amendment’s 

This article discusses the origins of zoning laws 

and the effects of zoning on various societal issues. 
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freedom to contract clause. But the right to own 

property without regard to race articulated in 

Buchanan was never fully realized because 

subsequent federal and local exclusionary 

zoning measures were upheld and fostered 

economic and racial segregation. Although 

local governments are required to comply with 

the Fourteenth Amendment,10 many evaded 

this requirement through exclusionary zoning 

measures.11 

Village of Euclid v. Ambler Realty Co. 
The US Supreme Court first upheld a zoning 

ordinance in 1926 in Village of Euclid v. Ambler 

Realty,12 when it recognized the legitimacy of 

state action to exclude certain types of land use 

from certain areas.13 In Euclid, the Village of 

Euclid (village) had passed a zoning ordinance 

restricting land use in an attempt to prevent 

business development in nearby Cleveland, 

Ohio, including apartment buildings, from 

encroaching into Euclid and destroying the 

“rural character” of the village.14 The ordinance 

excluded certain types of development, includ-

ing apartments, from single-family residential 

areas.15 Ambler Realty owned unimproved 

land in the village and argued that because the 

building restrictions prevented it from building 

apartments on its land, the ordinance reduced 

the normal value of its property and deprived it 

of liberty and property without due process of 

law under the Fourteenth Amendment.

The lower court extensively reviewed the 

existing case law on the exercise of police 

powers, the regulation of nuisances, and takings 

law and determined that the ordinance was an 

unconstitutional taking and found in favor of 

Ambler Realty, stating:

The plain truth is that the true object of 

the ordinance in question is to place all 

the property in an undeveloped area of 16 

square miles in a strait-jacket. The purpose 

to be accomplished is really to regulate 

the mode of living of persons who may 

hereafter inhabit it. In the last analysis, the 

result to be accomplished is to classify the 

population and segregate them according 

to their income or situation in life.16

The Supreme Court, however, found no 

taking and described an apartment building 

as a “mere parasite, constructed in order to 

take advantage of the open spaces and attrac-

tive surroundings created by the residential 

character of the district.”17 The Court noted 

that apartments in certain residential areas are 

“very near to being nuisances” because they 

cause increased traffic and noise and take up 

desirable open space.18 Accordingly, the Court 

concluded that, like regulating nuisances, 

regulating where apartments could be built 

was a valid exercise of the state’s police power.19 

The Supreme Court therefore reversed and held 

that a government’s police power allowed it 

to separate land for different types of uses.20 

Because the Supreme Court decision in 

Euclid failed to reference Buchanan, many 

scholars have opined that Euclid ratified racist 

exclusionary zoning policies enacted by local 

governments that evaded Buchanan’s prohi-

bition of explicit racial zoning ordinances.21 

Scholars likewise have suggested that the Court’s 

language throughout the Euclid opinion—that 

apartments are “mere parasites,” that one 

apartment brings others, and that apartments 

detract from the safety of single-family home 

areas until the “residential character of the 

neighborhood and its desirability as a place of 

detached residences are utterly destroyed”—

conveyed an underlying attitude of excluding 

poor people and people of color from suburban 

life.22 However, Euclid did not overturn or affect 

the opinion in Buchanan because no Fourteenth 

Amendment violations were alleged in Euclid, 

and the Supreme Court made no reference to 

Buchanan despite the analysis of Buchanan 

by the lower court.23 Thus, Euclid gave local 

governments an avenue for implementing 

zoning regulations under police powers without 

running afoul of Buchanan.

Hoover’s Standard State 
Zoning Enabling Act
By 1923, zoning ordinances existed in fewer 

than 300 municipalities and towns24 and were 

primarily used to regulate traditional nuisances 

such as slaughterhouses and polluting factories. 

In the early 1920s, Department of Commerce 

Secretary Herbert Hoover led the federal gov-

ernment’s push to adopt “A Standard State 

Zoning Enabling Act”25 (SSZEA), which rapidly 

changed the prior limited regulation of land use 

and began to allow land use restrictions that 

resulted in excluding certain races, income 

classes, and occupations from desirable areas 

and areas zoned for single-family homes. Many 

scholars agree that Hoover’s commission to 

draft the SSZEA and the rapid spread of zoning 

laws arose in response to Buchanan.26

Following the Euclid decision and Hoover’s 

push to adopt the SSZEA, by 1930, 35 of the 

then 48 states had enacted SSZEA model 

legislation, allowing local governments the 

power to implement zoning. By 1936, over 

1,000 local governments had adopted zoning 

regulations.27 In the explanatory notes to the 

SSZEA, Hoover emphasized the desirability 

of permitting retroactive application of the 

act to address “local conditions of a peculiar 

character.”28 The SSZEA’s footnotes pointed 

out that referring to the power to regulate “the 

density of population” in legislation would 

allow local governments to create and regulate 

single-family zone districts.29 By 1925, Colorado 

had adopted a form of the SSZEA.30

Experts have maintained that local govern-

ments nationwide were empowered through 

Euclid and SSZEA to use zoning to achieve 

racial segregation31 that they could not impose 

through direct bans32 or by simply ignoring 

the ruling in Buchanan (even though many 

Jim Crow southern cities blatantly ignored 

Buchanan).33 Prioritizing single-family homes 

and banning many uses, including apartments, 

from single-family home districts are the pillars 

of zoning ordinances that continue to promote 

income and racial segregation today.34

The Evolution of Zoning 
as a Police Power
The power to adopt zoning regulations using 

police power is rooted in jurisprudence and 

not the text of the Colorado Constitution. Local 

home-rule municipalities and counties derive 

their powers from the Colorado Constitution. 

Article XX, § 6, of the Colorado Constitution 

grants eight enumerated powers to local gov-

ernments, and it generally grants “all other 

powers necessary” for administration of local 

matters.35 Because article XX, § 6, became 

effective on January 22, 1913, and pre-dated 
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zoning in Colorado, it does not designate zoning 

among local government matters or address 

zoning in any aspect.36 

Statutory municipalities and counties 

(as opposed to home-rule) do not have such 

constitutional delegation to regulate matters of 

local control and instead derive their powers 

solely from statutes (e.g., CRS § 31-23-315), 

which the legislature may amend at any time.37 

Similarly, PUDs, which are not based in Euclid-

ean police power zoning, also rely on authority 

delegated from the legislature, which is subject 

to amendment.38

Colorado courts did not recognize zoning 

as a police power until 1927 in Colby v. Denver 

Board of Adjustment.39 Just one year earlier, 

Euclid recognized zoning as a police power40 

and switched the analysis from the common 

law of nuisance to one of police powers41 to 

regulate health, safety, and general welfare.42 

Relying directly on the Euclid decision and 

with no reference to the Colorado Constitution, 

the Colorado Supreme Court in Colby held: 

“Reasonable zoning regulations have long been 

held to be a valid exercise of the police power.”43 

As the first court decision upholding zoning in 

Colorado, Colby shows the dramatic shift toward 

increased land use restrictions following Euclid. 

By contrast, pre-Euclid cases found setback and 

height restrictions, among others, to be invalid 

and without a public purpose.44 

 The general police power recognized in 

Colby and based on Euclid45 was the primary 

basis for courts’ recognition of zoning regula-

tions until the 1970s, when Colorado courts 

began to recognize zoning as a “local matter” 

stemming from constitutional police powers,46 

giving home-rule cities legislative authority to 

draft and implement zoning ordinances.47 It is 

only through these later courts decisions that 

zoning was deemed a “local matter” under 

article XX, § 6, of the Colorado Constitution.48

Notably, police powers of local governments 

are limited to use for the benefit of the general 

welfare.49 To be a constitutionally valid exercise 

of police power, zoning ordinances must be 

reasonably related to public health, safety, or 

general welfare.50 The state’s power to set public 

policy acts as an additional limit on local police 

power. To the extent public policy is implicated, 

the state, not the local government, retains the 

power to declare public policy.51

The Colorado Supreme Court has also held 

that in Colorado, a person has the right to 

acquire a home unfettered by discrimination.52 

The Court upheld the right to acquire housing 

based on the principle of general welfare, 

noting that

the entire world is engulfed in a struggle to 

determine whether the American concept 

of freedom with equality of opportunity 

shall survive; when tyrannical dictators 

arrayed against this nation in the struggle 

proclaim throughout the world, with some 

justification, that we do not practice what we 

preach, and that “equality of opportunity” 

is a sham and a pretense, a hollow shell 

without substance in this nation; we would 

be blind to stark realities if we should hold 

that the public safety and the welfare of 

this nation were not being protected by 

the [Colorado Fair Housing Act of 1959] in 

question. Indeed, whether the struggle is 

won or lost might well depend upon the 

ability of our people to attain the objectives 

which the Act in question is designed to 

serve.53

In Colorado Springs v. Securcare Self Stor-

age,54 the Court further refined the relationship 

of zoning to the Colorado Constitution when 

it held that Colorado Springs may adopt and 

draft its zoning code as it chooses “so long as 

it conforms with constitutional limitations.”55 

Specifically, article XX, § 6, of the Colorado 

Constitution only confers legislative author-

ity to draft ordinances concerning “local and 

municipal matters.”56

What Is a Matter of “Local Concern”? 
Whether a matter is one of state or local concern 

is a legal issue.57 The Colorado Supreme Court 

has held that when an issue is both a state and 

local interest, it is properly characterized as 

a “mixed” concern. When a local ordinance 

regarding a matter of mixed concern conflicts 

with a state statute, the local ordinance must 

yield.58 The Court has employed a four-part 

test59 to determine whether an issue is of mixed 

local and statewide concern: (1) the need 

for statewide uniformity of regulation, (2) 

“
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the impact of the measure on individuals 

living outside the municipality, (3) historical 

considerations concerning whether the subject 

matter is one traditionally governed by state or 

local government, and (4) whether the Colorado 

Constitution specifically commits the partic-

ular matter to state or local regulation.60 This 

four-part test is determined on an ad hoc basis 

considering the totality of the circumstances.61 

The Court has also stated that the analysis is 

governed by two general propositions: (1) courts 

do not make legislative policy and if the court 

determines that the issue is legitimately one over 

which the General Assembly has authority, the 

court’s inquiry ends, and (2) when the General 

Assembly announces that a matter is of statewide 

concern, such pronouncement is instructive to 

its analysis.62

Several court decisions illustrate how this 

test has been applied in Colorado courts. The 

Colorado Supreme Court concluded in National 

Advertising Co. v. Department of Highways that 

despite a local ordinance related to outdoor 

advertising signs, regulation was a “matter of 

mixed statewide and local concern . . . ” and the 

state statute had preference over the local zoning 

ordinance to regulate such matters.63 Although the 

Court in Securcare Self Storage noted the “local 

matter” requirement, it provided no analysis 

of whether the zoning ordinance was a local 

matter. The Colorado Supreme Court declared 

zoning a “local concern” in Roosevelt v. City 

of Englewood,64 where residents of Arapahoe 

County and Cherry Hills Village challenged an 

Englewood upzoning65 from single-family to 

commercial (to include a shopping center and 

multifamily residences). The Court upheld the 

upzoning, stating that “zoning under Colorado 

constitution, art, XX, § 6, is a local and municipal 

matter.”66 

The issue of a “local” land use matter was 

the primary issue in Town of Telluride v. Lot 

Thirty-Four Venture LLC,67 where the Colorado 

Supreme Court held that matters of mixed state 

and local concern do not have constitutional 

deference to home-rule authority. In Town of 

Vail v. Village Inn Plaza-Phase V Condominium 

Ass’n,68 the Colorado Court of Appeals held that 

a local zoning ordinance conflicted with the 

Colorado Common Interest Ownership Act 

(CCIOA),69 and that the regulation of common 

interest communities was of mixed statewide 

and local concern. Because of the conflict with 

CCIOA, the local ordinance was held invalid, 

despite Vail’s home-rule authority.70 

Telluride addressed the issue of whether 

a home-rule municipality may regulate rents 

using its authority over matters of local concern, 

despite the state rent control statute.71 The Court 

held that a local regulation violated a state statute 

and thus was not a valid exercise of authority 

over a local matter.72 The statute was found to be 

constitutional and the local ordinance was not 

within the local government’s authority over local 

concerns.73 The discussion below illustrates how 

the courts in Telluride and Town of Vail applied 

aspects of the four-part test to determine mixed 

or local concern.

In analyzing the first factor, the Court in 

Telluride found that both the municipality and 

the state had significant interests in maintaining 

the quality and quantity of affordable housing 

in the state. However, the Court held that when 

local ordinances change the dynamics of sup-

ply and demand in an important sector of the 

economy such as the housing market, the local 

ordinance must yield to statutory authority when 

the legislature has enacted a uniform regulation 

as a matter of public policy even if economic 

conditions vary in housing markets across the 

state.74 The courts have been consistent that 

there is clear statewide interest in regulating 

local ordinances to ensure that they do not have 

a strong extraterritorial impact on the housing 

market.75

To determine the second factor, the Court 

examined whether the extraterritorial impact 

is one involving state residents outside the 

municipality. When the potential impact of a 

local ordinance is beyond the municipality’s 

borders, the ordinance is a matter of mixed 

local and statewide concern. The Court noted:

Managing population and development 

growth is among the most pressing problems 

currently facing communities throughout 

the state. Restricting the operation of the 

free market with respect to housing in one 

area may well cause housing investment and 

population to migrate to other communities 

already facing their own growth problems 

. . . the growth of the one community is tied 

to the growth of the next, thereby buttressing 

the need for a regional or even statewide 

approach.76

The court of appeals took a similar approach 

in Vail and noted that the “ordinance here re-

stricts the operation of the free housing market 

in a way that could have an extra-territorial 

ripple effect.”77

In evaluating the third factor, a court 

determines whether the matter traditionally 

has been regulated at the state or the local 

level. Before Telluride, the Supreme Court 

had not previously reviewed the issue of rent 

control; therefore, the Court focused its analysis 

primarily on how other courts viewed the 

issue, and it concluded that rent control was 

not a local-level concern. In Vail, the court of 

appeals found no precedent that the regulation 

of common interest communities was “purely 

a local concern” and that “there is an interest 

in ensuring that local ordinances don’t have a 

strong extra-territorial impact on the housing 

market.”78

The fourth factor examines whether the 

constitution commits the matter to state or local 

regulation. The Court in Telluride noted that 

the constitution does not generally assign the 

issues of rent control or economic regulation 

to either state or local governments. In its 

ruling, the Court found that the state has a 

legitimate interest in ensuring stable quantity 

and quality of housing and that the municipality 

had a valid interest in controlling land use. As 

a result, the ordinance at issue was an area of 

mixed state and local concern, and because 

the local ordinance conflicted with the state 

statute, the local ordinance must yield to the 

state statute, and the state may regulate in such 

area. The overturning of a local ordinance does 

not violate the constitution.79

Externalities of Zoning
The externalities of local zoning regulations and 

the exclusionary policies of local zoning that 

disadvantage certain groups have been in place 

since Euclid. The effects on various policy issues 

related to the externalities created by zoning 

regulations are not new, and the negative effects 

from exclusionary zoning range from inequality 
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in access to housing to environmental concerns 

created by suburban sprawl. In the early 1970s, 

some state governments attempted to change 

exclusionary zoning and other zoning regula-

tions from a matter of local concern regulated 

by local governments to a matter of statewide 

concern to be regulated by state governments, 

though the efforts were largely unrealized.80 

The federal government attempted through 

bipartisan efforts to end exclusionary zoning, 

but such efforts failed.81 Colorado is not the only 

state in which advocates are arguing for state 

intervention in local land use policies to curb 

the external effects created by local policies.82 

This call for state preemption in local land use 

as a way to address the negative externalities 

created by local zoning is not new but is now 

prevalent and widespread.83 Some states have 

passed measures to preempt local laws and 

address matters of statewide concern related 

to mandating inclusionary zoning, short-term 

rentals,84 housing development, land use relat-

ed to oil and gas production,85 group homes, 

daycare, rent control, incentives for passing 

certain forms of zoning, and permitting the 

use and development of accessory dwelling 

units (ADUs).86 The externalities of zoning 

raise fundamental questions about whether 

zoning is still a “local matter.” 

Impact on Affordable Housing
Exclusionary zoning has a demonstrated 

detrimental effect on housing supply and 

affordability.87 Residential rents have increased 

faster in cities with exclusionary zoning when 

compared to cities with reformed zoning laws.88 

Exclusionary zoning regulations increase the 

cost of housing production.89 Minimum acre-

age requirements, minimum square footage 

requirements, and outright bans on multiunit 

or multifamily housing are common strategies 

to limit development in suburbs. A movement 

known as YIMBY (Yes in My Back Yard)90 

addresses the lack of affordability and housing 

shortages and counters the NIMBY (Not in My 

Back Yard) approach from homeowners who 

oppose new development in their or neighbor-

ing communities, particularly anything other 

than single-family housing with minimum lot 

sizes.91 Zoning regulations that limit density 

through minimum lot sizes, height restrictions, 

parking requirements, and restrictions on 

multifamily housing such as stacked or side-

by-side units all reduce the supply of housing. 

When the supply of housing is unable to keep 

up with demand, prices increase, making it 

difficult, in most cities, to purchase housing.92 

In places that have embraced ADUs as a use by 

right,93 ADUs are fulfilling a housing need for 

people who desire a different type of product. 

ADUs make housing more affordable for both 

the single-family unit with the ADU and the 

resident of the ADU. Although ADUs are often 

opposed,94 they provide the most immediate 

and plausible mechanism to increase housing 

supply without tearing down and replacing 

existing homes with multifamily units.95 ADUs 

add density at a fraction of the cost and with 

less impact on the environment than larger 

developments. 

Racial Segregation 
Land use regulation and zoning arose primarily 

to restrict land use in single-family residential 

areas. Metropolitan areas with suburbs that 

restrict the density of residential construction 

are more segregated, which further exacerbates 

race and class inequities.96 Denver’s first 

zoning code dates to 1925 when, under Mayor 

Stapleton, the city adopted an ordinance to 

promote the “health, safety, morals, or general 

welfare.”97 The political influence of the Ku 

Klux Klan under Mayor Stapleton prevented 

geographic migration and integration in Den-

ver.98 Hoover, at the national level, and local 

officials, understood that zoning regulations 

that did not specifically reference race would 

be and were legally sustainable.99 As discussed 

above, zoning laws enabled segregation that 

was otherwise impermissible under Buchanan. 

In Euclid, the Supreme Court overruled the 

lower court findings that police powers for 

zoning created racial segregation. In Euclid, 

the lower court had found that

the exercise of this police power would be to 

apply similar restrictions for the purpose of 

segregating in like manner various groups 

of newly arrived immigrants. The blighting 

of property values and the congesting 

of population, whenever the colored or 

certain foreign races invade a residential 

section, are so well known as to be within 

the judicial cognizance.100

The Euclid decision, along with Hoover’s 

influence, supported the adoption of exclusion-

ary zoning ordinances in predominately white 

towns across the county.101 The US Supreme 

Court continued to uphold discriminatory 

zoning regulations through its decision in 

Village of Arlington Heights v. Metropolitan 

Housing Development Corp.,102 where it over-

turned the Seventh Circuit’s findings that the 

municipal authority had a duty to alleviate 

the problem of the discriminatory effect of 
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zoning regulations.103 The Court required the 

“intent to discriminate standard” to support 

a Fourteenth Amendment equal protection 

violation. The Seventh Circuit emphasized 

in Village of Arlington that local governments 

should not be permitted to practice de facto 

segregation within their borders because this 

perpetuates racial segregation.104 By over-

turning the Seventh Circuit, the Supreme 

Court failed to uphold the protections of 

equal protection set forth in Buchanan. The 

Arlington ruling provided a basis for courts to 

uphold exclusionary zoning regulations that 

perpetuate racial segregation. 

Further, such exclusionary zoning policies 

result in environmental racism, with hazardous 

waste facilities being disproportionately located 

adjacent to Black communities. A Government 

Accountability Office report found that race 

was such a strong predictor of the location of 

hazardous waste facilities that there was only 

a 1 in 10,000 chance that racial distribution of 

such sites occurred randomly.105 Spot rezoning 

for various industrial uses was common in 

Black communities to allow what the Euclid 

court considered to be undesirable uses.106

Some localities are trying to remedy the 

effects of discriminatory zoning ordinances 

by eliminating exclusionary zoning. Berkeley’s 

city council recently adopted a measure that 

acknowledges the racist history of single-fam-

ily zoning and began a process to eliminate 

exclusionary zoning.107 Minneapolis’s city 

council also eliminated single-family zoning 

(and it previously legalized ADUs) to address 

its history of segregation.108

Impact of Economic Growth 
Land use controls that restrict new housing 

lowered the aggregate US economic growth by 

more than 50% between 1964 and 2009 because 

they reduced the number of workers who could 

live in high-productivity cities like New York and 

San Francisco.109 To overcome the lack of housing 

supply, statewide preemption is desirable be-

cause individual municipalities make decisions 

that impose costs on other municipalities that 

have no reason to internalize such costs. Such 

costs create obstacles to voluntary regional 

cooperation. Furthermore, those who own 

single-family homes are unlikely to vote against 

their perceived interests to increase the supply of 

housing in their communities. These voters are 

overrepresented in local governments and tend 

to oppose any action that may be perceived to 

endanger home values, such as the construction 

of multifamily housing. This classic problem 

impedes economic growth. 

Impact on Climate Change
The environmental community now large-

ly supports higher density, transit-oriented 

development and public transportation to 

address climate change, in contrast to envi-

ronmentalists of the 1970s who pushed for 

no-growth initiatives. As the negative impacts 

of exclusionary zoning on the environment 

increase, along with the negative impacts on 

economic growth, a convergence of interests 

between environmentalists, housing advocates, 

and business interests has emerged. Exclusionary 

zoning policies have statewide spillover effects, 

particularly regarding climate change, due to 

the direct relationship between miles traveled 

and greenhouse gas emissions.110 Because it 

is unlikely that individual municipalities will 

change the status quo to prevent climate change, 

the result is a collective action problem. When 

municipalities are not forced to internalize the 

negative consequences of their actions or refuse 

to coordinate action at the regional level, states 

may intervene and preempt exclusionary zoning 

ordinances. Some experts say this change in 

statewide policy would have a direct impact on 

climate change and in turn on greenhouse gases 

by reducing miles traveled and increasing the 

efficiencies of higher-density design.111 Suburban 

sprawl has a direct effect on greenhouse gas 

emissions due to vehicle miles traveled.112 Part 

of the solution endorsed by the environmental 

community is to develop housing that reduces 

driving and decreases energy consumption by 

allowing greater density (upzoning) and ADUs.113 

Multifamily units consume less energy and are 

more efficient than single-family homes. 

Solutions
Solutions to the problems created by the ex-

ternalities of exclusionary zoning exist at the 

state and local level, and potentially at the 

federal level. The City and County of Denver 

has several pending bills for ordinances related 

to expanding exceptions for affordable housing 

and allowing greater flexibility for ADUs.114 The 

City of Grand Junction has adopted an ordinance 

that established an “ADU Production Program” 

to incentivize and support the construction of 

ADUs.115 The comprehensive land use planning 

bill proposed in the 2023 legislative session, SB 

23-213, attempted to address affordable hous-

ing and climate change by modifying current 

exclusionary zoning practices; however, it did 

not pass. Successful state and local legislation 

ending exclusionary zoning and providing 

solutions to affordable housing and climate 

change in other cities and states often required 

several attempts before being passed.

In the US Congress, Representative Kilmer 
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the courts or through the legislative process.  
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court recognized the external effects of zoning 
on the general welfare and criticized the 
restrictions on the broader housing supply for 
“all categories of people.” Id. at 727–28. In 2015, 
the Supreme Court of New Jersey held it would 
enforce the local government obligations under 
the Mount Laurel decision due to the lack 
of enforcement by local government: “[W]e 
conclude that towns must subject themselves 
to judicial review for constitutional compliance 
. . . .” In re Adoption of N.J.A.C. 5:96 & 5:97 N.J. 
Council on Affordable Hous., 110 A.3d 31, 42 
(N.J. 2015).


