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Is Modern Standing
Doctrine Just Calvinball?

BY JOHN K. CRISHAM

“No sport is less organized than Calvinball”
Bill Watterson, The Calvin and Hobbes Lazy Sunday Book

ust a few months ago, a three-judge panel

of the Seventh Circuit decided Dinerstein v.

Google,' holding among other things that
abreach of contract alone—without a showing
of money damages—cannot ground Article IIT
standing absent some separate and stand-alone
factual harm.

The import of the panel’s holding is breath-
taking. After all, individuals and businesses
operate on contracts every day in this country.
If Dinerstein’s reasoning is correct, then a
business that believes another has breached a
contract will nevertheless have no standing to
sue in federal court unless and until the former
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can assert a separate, money-based harm.
Indeed, should this reasoning become the law,
then itis no stretch to say that the viability and
predictability of dozens, if not hundreds, of
current contracts are up for grabs.

Case Background

Dinerstein filed a class-action lawsuit against the
University of Chicago Medical Center (Universi-
ty) and others, on the theory that the University
breached an agreement with Dinerstein by
collecting and then distributing his anonymized
medical records to Google, all for purposes of
developing a predictive and Al-powered means
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of anticipating patients’ future medical needs.
According to Dinerstein, because the University
exploited his personal medical information
notwithstanding its promise in a written privacy
policy and other pre-admission documents to
preserve his privacy and patient confidentiality,
the University should be liable as a matter of
substantive Illinois contract law.

The Seventh Circuit rejected Dinerstein’s
contract-based claim at the threshold, holding
thathis allegation that the University breached
their contract by disclosing such information
was not the sort of “injury in fact” sufficient to
ground Article III standing. In so holding, the
panel repeatedly found refuge in its reading of
a troika of recent US Supreme Court standing
cases: TransUnion LLC v. Ramirez,? Tholev. U.S.
Bank N.A.,* and Spokeo v. Robins.*

But the panel’s reliance on those three
cases—coupled with its seeming disregard of
some at least arguably contrary Supreme Court
decisions and a growing tide of disagreement
among the federal circuits on the proper con-
tours of the standing analysis—raises pointed
and important questions. Indeed, and as some
legal scholars were quite right to point out even
before Spokeo’s ink could dry, have federal courts
marked out a doctrine of standing with a still
identifiable stopping point?® Or, to borrow the
words of one of the panel’s federal appellate
colleagues, has Article Ill standing jurisprudence
simply “jumped the tracks”?¢

The Development of Modern
Standing Doctrine
The standing doctrine in cases brought in or
removed to federal court stems from the “cases”
or “controversies” provision in Article III of the
US Constitution, which expressly limits the
“judicial Power ... to all Cases.. . arising under
this Constitution, the Laws of the United States,
and Treaties made . . . under their Authority,’
and “to Controversies to which the United
States shall be a Party,” “Controversies between
two or more States,” controversies “between a
State and Citizens of another State,” or between
“Citizens of different States.””

For the first two centuries or so of American
jurisprudence, it was generally well accepted
that an individual had standing under Article



III to bring a federal suit if that individual could
establish that he or she suffered, at the hands
of the defendant, the invasion of a legal right.
Within the last few decades, though, the Court’s
focus in articulating the relevant inquiry for
standing purposes has seemed to shift, with the
Courtappearing to turn its sights on whether the
plaintiff had alleged the violation of an “injury
in fact,” such as an actual monetary loss or a
real physical harm.

One of the more recent cases to mark this
seemingly seismic shift in standing doctrine is
Justice Antonin Scalia’s well-known opinion
for the Court in Lujan v. Defenders of Wildlife.®
There, the Court articulated in one formulation
the “irreducible constitutional minimum of
standing,” comprising three parts:

= First, the plaintiff “must have suffered an

‘injury in fact’'—an invasion of a legally
protected interestwhich is (a) concrete and
particularized, and (b) ‘actual orimminent,
not ‘conjectural’ or hypothetical . ...”

= Second, “there mustbe a causal connec-

tion between the injury and the conduct
complained of—the injury has to be ‘fairly
... trace[able] to the challenged action
of the defendant, and not. . . th[e] result
[of] the independent action of some third
party not before the court.”
= Third, “it must be ‘likely, as opposed to
merely ‘speculative, that the injury will
be ‘redressed by a favorable decision.”®

While several recent Supreme Court deci-
sions have continued to tweak the contours of
the standing inquiry at various margins, the
Court’s decisions in Spokeo and TransUnion
have played an outsized role in this regard.
In Spokeo, for instance, the Court held that a
plaintiff could only ground standing by actually
asserting a concrete injury-in-fact, which the
Court described and delimited as an injury
that is “real” and “actually exist[s].”!° And in
TransUnion, the Court took the opportunity to
refine Lujan’s concreteness element even more
directly, holding that plaintiffs only have standing
to sue in federal court if they can establish both
a cause of action giving them a right to sue the
defendant for a legal infraction, and areal and
concrete injury that they suffered as a result of
that infraction."

The Dinerstein Panel’s Rejection of
Pure Breach-of-Contract Standing

It is against this (admittedly truncated) back-
drop that we now assess the reasoning of and
takeaways from the Seventh Circuit panel’s
rejection of Dinerstein’s contract-based theory
of standing.

In addition to certain other theories, Di-
nerstein alleged that he had standing to sue
because when he was admitted to the University
Medical Center for treatment, he was provided
“a Notice of Privacy Practices detailing the
University’s confidentiality obligations and
the circumstances in which it might use or
disclose [his] medical information,” and which
“stated that the University would obtain ‘written
permission’ for the sale of such information.”*?
Although those privacy practices explained that
“[p]atient permission was not required . . . for
the University to use or share [his] information
in limited research-related circumstances,”
Dinerstein argued that the documents made
clear that “all efforts would be made to protect
[Dinerstein’s] privacy and that any use of his
medical information would comply with both
the notice and federal and state laws.”** And
because he claimed he would not have agreed
to receive treatment at the University but for
those promises, Dinerstein argued that the
University injured him through its failure to
abide by its contractual obligation to safeguard
his medical information.

According to Dinerstein, his contract-based
theory could proceed on the merits because any
breach of contract “is itself a legally cognizable
injury in fact”** This is so, Dinerstein claimed,
because “common-law courts traditionally en-
tertained claims for breach of contract regardless
of whether the plaintiff alleged any harm beyond
the breach itself,” which meant that the mere
allegation of a breach of contract is enough to
ground Article III standing."

The panel, however, disagreed. It first de-
clined to entertain or engage with Dinerstein’s
position that historical practice had long accord-
ed abreach of contractitself as a source of legal
harm, finding instead that the Supreme Court’s
decisions in TransUnion and Spokeorejected this
notion. This was so, the panel declared, because
TransUnion had already answered the question
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by “confirm[ing] that ‘an injury in law is not an
injury in fact”’® In order to qualify as a legally
cognizable injury in fact, the panel asserted, a
plaintifflike Dinerstein must show both thathe
has (1) a cause of action giving him a right to
sue over the defendant’s legal infraction, and
(2) an injury that was suffered as a result of that
infraction. Without both, the panel concluded,
there is no standing. In the Seventh Circuit’s
words: “[A] suitable cause of action cannot save
a plaintiff’s case if he has suffered no harm,”
because only concrete injury can give rise to a
cognizable injury in fact."”

Although this holding certainly is difficult
to square with certain longstanding practices
(such as permitting plaintiffs to pursue contract
claims for nominal damages only), the panel’s
stated rationale appears, at least at face value,
even more confounding. Indeed, the panel
relied on not only TransUnion and Spokeo, but
also various writings from academics—some
of whom, as noted above, have highlighted
significant problems with Spokeo’s reasoning.'®

The panel’s reliance on these sources is
puzzling, to say the least. After all, the premise
underlying those scholarly articles does not
seem to be that Spokeo was correctly decided
as a doctrinal matter, but instead that it raises
particularly troubling consequences for cases
involving allegations of a breach of contract,
insofar as such allegations may not suffice to
ground standing without some independent the-
ory of additional factual harm. The downstream
effect of applying Spokeo’s logic in contract cases
could well prove problematic:

Requiring an injuryin fact to support standing

forbreach of contract. .. would limit freedom

of contract by restricting the enforceability of
rights that parties create through contracts.

Contract provisions designating federal

courts as the appropriate forum for breach

actions would be unenforceable if the con-

sequence of the breach does not resultin a

cognizable factual injury. Requiring injury

in fact could also generate disparity in the
enforceability of contract rights in federal
and state courts—thereby undermining
one of the principal reasons for extending
diversity jurisdiction to the federal courts.
State courts that do not have an injuryin fact
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requirement could hear breach claims that

federal courts could not hear."

Nor is that the mere extent of the prob-
lem. On the contrary, the inherent difficulty
in transposing Spokeo’s articulation of what
qualifies as an injury-in-fact from the statutory
contextinto the breach-of-contract context raises
serious questions about whether Spokeo was
rightly decided. After all, the Supreme Court
often limits the reach of its decisions when it
views such a limitation doctrinally necessary
or appropriate,? and yet one will search Spokeo
in vain for any such carve-out for traditional
breach-of-contract claims. The absence of any
such limitation is not insignificant:

The inability to square Spokeo with contracts

provides a compelling argument that Spokeo

was wrongly decided. Faithfully following
its language and logic would prevent fed-
eral courts from fulfilling their function
of enforcing legally valid contracts. Large
swaths of contracts that contain provisions
aimed at protecting privacy or provisions
conferring rights idiosyncratically valued
by the parties would not be vindicated in
federal court. This cannot be right. When

a person sues to vindicate a contract right,

standing should not depend on whether

the breach of contract caused an injury in
fact. The violation of the contractual right
alone should suffice to support standing.

Generalizing this principle from contracts to

other areas of the law provides strong support

for the argument that the violation of a legal
right should suffice to support standing.*

Not only that, but Dinerstein’s reasoning
raises other difficult questions too. It seems
hard to reconcile with longstanding common
law breach-of-contract remedies, with other
recent Supreme Court decisions in similar
contexts, and with long latent and now more
festering disagreement among the federal
circuits as to the validity of current standing
doctrine more generally.

Standing Questions Worth
Considering Post-Dinerstein

These evolving approaches to Article III stand-
ing—marked mostrecently by Dinerstein—are
sure to raise many questions in the minds of
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judges, lawyers, and litigating parties alike.
Although a complete analysis of those questions
and their potential answers is beyond the
scope of this article, some of those that seem
particularly timely and important to businesses
are set forth below.

Do Nominal Damages Remain a Viable
Remedy in Breach-of-Contract Cases?

One of the more immediate questions raised
in the wake of the Seventh Circuit’s decision
is whether federal courts remain a suitable
forum for a litigant seeking to recover nominal
damages as aremedy for a breach of contract.

Some may scoff at such a question. After all,
well-worn treatises make clear that nominal
damages have been a well-accepted form of
remedy dating back to and before the American
founding—because, as Blackstone put it, the
British legal principle underlying a cause of
action is that “where there is a legal right there
is also a legal remedy, by suit or action of law,
whenever that right is invaded.”

The story is the same here in the United
States: Nominal damages have been held to be
avalid remedy in cases alleging violations of the
Constitution® and some federal statutes,? and
have been accepted in common law tort® and
contract? contexts too. Indeed, in one recent
example here in Colorado, the high-profile
musician Taylor Swift prevailed before a federal
jury and was awarded nominal damages of $1
on her counterclaims of assault and battery.*

The Dinerstein panel’s reasoning seems
incompatible with this longline of established
Anglo-American law. And that is particular-
ly true given the panel’s failure to grapple
meaningfully with the disconnect between
its reasoning (emanating, we are told, from
the rationale in Spokeo and TransUnion) and
that of the Supreme Court in Uzuegbunam v.
Preczewski.?®

In Uzuegbunam, the parties agreed that the
plaintiffhad adequately alleged an injuryin fact,
and disputed instead whether nominal damages
would suffice to “redress” his injury—that is,
whether nominal damages were permissible
both in their prospective and retrospective
forms. The defendants argued that nominal
damages could not be awarded as retrospective
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relief, insofar as nominal damages typically
marked an avenue for plaintiffs to protect
current actions from future legal threats, not
as a means of remedying past legal harms.*

The Uzuegbunam Court disagreed. Relying
in no small part on the “later courts” at British
“common law,” the Court explained that “every
legal injury necessarily causes damages,” such
that “nominal damages” often were “awarded”
even “absent evidence of other damages (such as
compensatory, statutory, or punitive damages)”
and even “did so where there was no apparent
continuing or threatened injury for nominal
damages to address.”*

And in rejecting Chief Justice Roberts’s
attempted casting of such cases as British,
rather than American, the Court pointed to
decisions from Justice Story explaining that “a
prevailing plaintiff ‘is entitled to a verdict for
nominal damages’ whenever ‘no other [kind of
damages can] be provided,”* precisely because
nominal damages are available “whenever

w

there is a wrong,” and that, “[a] fortiori, this
doctrine applies where there is not only a
violation of a right of the plaintiff, but the act
of the defendant, [which] if continued, may
become the foundation, by lapse of time, of
an adverse right.”*

The Dinerstein panel, meanwhile, took a
different tack. Relying on ChiefJustice Roberts’s
Uzuegbunam dissent, the panel held that de-
ciding the merits of a breach of contract claim
without a separate, attendant harm would be
accepting the invitation to function “not as
an Article ITI court, but as a moot court.”* But
the correctness of that view is far from certain:
After all, and as Uzuegbunam itself explained,
the idea that litigants may recover nominal
damages alone was “unsurprising in the light
of the noneconomic rights that individuals had
atthat time,” including the right to “due process
or voting rights,” ones “that were not readily
reducible to monetary valuation.”*

And as the Uzuegbunam Court rightly ex-
plained, although nominal damages assuredly
are minimal in nature, they are not merely
symbolic:

[A] person who is awarded nominal damages

receives “relief on the merits of his claim” and

“may demand payment for nominal damages



no less than he may demand payment for
millions of dollars in compensatory dam-
ages.” Because nominal damages are in fact
damages paid to the plaintiff, they “affec|t]
the behavior of the defendant towards the
plaintiff” and thus independently provide
redress. True, a single dollar often cannot
provide full redress, but the ability “to
effectuate a partial remedy” satisfies the
redressability requirement.*

To be sure, the Dinerstein panel and some
of its defenders may minimize the importance
of Uzuegbunam on the grounds that it decid-
ed a question of redressability, not whether
there was a well-pleaded injury in fact. But
even were that distinction sufficient, it does
nothing to locate the panel’s decision within
the broader Anglo and American system of
law on nominal damages more generally. And
that, perhaps not surprisingly, raises a related
and long-percolating question haunting the
standing analysis, and one that certain recent
federal appellate court opinions have brought
once more to the foreground.

Is Modern Standing Doctrine a Gotcha?
Over 35 years ago, in an eyebrow-raising article
entitled “The Structure of Standing,” current
Ninth Circuit Senior Judge William Fletcher
postulated that the problem with accepted
standing doctrine lied in its “structure.”*® By
developing a test for standing that focused on
whether the plaintiff had suffered an “injury
in fact,” and through “attempt[ing] to capture
the question of who should be able to enforce
legal rights in a single formula,” he explained,
the courts had gone astray. The proper course
correction, in Judge Fletcher’s view, would be
one in which courts treat “standing . . . [as] a
question on the merits of plaintiffs’ claim.”*
Strains of similar criticisms now find them-
selves among the pages of the Federal Reporter.
Eleventh Circuit Judge Kevin Newsom, for
example, authored an important concurring
opinion in Sierra v. City of Hallandale Beach,*
acase thatinvolved a claim by a deafindividual
suing a city in Florida under Title II of the
Americans with Disability Act on the theory
that the city failed to provide closed captioning
on certain videos it posted to its website, which

injured him because he was left with no way to
understand the meaning of those videos. The
Eleventh Circuit reversed the district court’s
dismissal on standing grounds, holding that
Sierra had alleged a viable injury for standing
purposes, because he “was personally and
directly subjected to discriminatory treatment
when Hallandale Beach published videos on
its website that he accessed but could not
understand.”*

Although he agreed with the ultimate result
reached by the panel, Judge Newsom noted his
doubts that “current standing doctrine—and
especially its injury-in-fact requirement—is
properly grounded in the Constitution’s text
and history, coherent in theory, or workable in
practice.”* In Judge Newsom'’s view, the current
approach to the standard handed down from
Lujan to Spokeo was misguided:

There is a far more natural and straightfor-
ward reading of the word “Case” than one
that turns on the existence of an “injury in
fact”: An Article III “Case” exists so long
as—and whenever—a plaintiff has a cause
of action, whether arising from the common
law, emanating from the Constitution, or
conferred by statute.*

Under this approach, Judge Newsom ex-
plained, a plaintiff has standing “whenever
he has a legally cognizable cause of action,
regardless of whether he can show a separate,
stand-alone factual injury.”* In so concluding,
Judge Newsom pointed to the fact that the
kinds of cases courts “routinely heard in the

years surrounding the Founding” were those
in which a “case” was treated as “synonymous
with cause of action,” and notably identified
suits seeking nominal damages as a prime
example.®®

What Comes Next—Calvinball?
Dinerstein’s rationale and holding are difficult
to square with the historical tradition of courts
hearing suits for nominal damages. Maybe
that is the correct result, maybe there is a way
to reconcile the two, and maybe the Supreme
Court will explain how and do so expressly.
But unless and until that happens, the Sev-
enth Circuit’s decision should give any person or
business operating on a contract basis pause—if
it really is the case that the doors to federal
court are closed to those who have suffered
nominal damages from a breach of contract,
that would work a sea change in the common
law tradition that existed for centuries before
this country came to be. And unless and until
the Supreme Court addresses the limitations
and seeming incoherence of its injury-in-fact
requirement, litigants, lawyers, and lower courts
alike are going to find themselves stuck playing
a standing law version of Calvinball—where
“the only permanentrule. .. isthatyou can’t
play it the same way twice!”* This may be the
endgame that the Constitution’s founders
envisioned for determining who may and
may not proceed in federal court, but if so, it
would seem helpful to have the Supreme Court
explain why. @
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