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G
iven current trends in technology, 

mediators need to understand 

artificial intelligence (AI) and have 

a plan to work with and synthesize 

AI into their practices. AI is growing rapidly, 

leading to advancements in a number of fields.1 

While technological advancements are typically 

encouraged, one of the most alarming concerns 

arising from the growth of AI is the fear that it 

will replace human workers, with 300 million 

jobs worldwide expected to be impacted by 

AI and two-thirds of US jobs at risk from some 

form of AI automation.2 The legal field is often 

considered a fertile area for AI automation and 

large language model learning.3 For example, 

ChatGPT demonstrated the reality of AI’s ad-

vancement in recent years when it “sat for” 

the July 2022 bar exam and scored near the 

90th percentile of test-takers.4 A majority of 

mediators are attorneys or retired judges, so AI’s 

integration into the legal field will undoubtedly 

have implications for mediation.5 

This article explores the current and future 

impact of AI on dispute resolution and suggests 

ways for mediators to incorporate AI into their 

practice. It gives a brief background on AI, 

discusses current and emerging AI mediation 

technologies, considers the strengths and 

weaknesses of humans and AI in mediation, 

and provides suggestions for how mediators 

can partner with these tools to reach optimal 

mediated outcomes for clients.

A Short AI Primer 
While there are many definitions of “AI,” it 

is generally understood to be “[t]he theory 

and development of computer systems able 

to perform tasks normally requiring human 

intelligence, such as visual perception, speech 

recognition, decision-making, and translation 

between languages.”6 AI relies on machine 

learning, which encompasses “technologies 

and algorithms that enable systems to iden-

tify patterns, make decisions, and improve 

themselves through experience and data.”7 

Natural language processing (NLP) “is a machine 

learning technology that gives computers the 

ability to interpret, manipulate, and comprehend 

human language.”8 Further, “[g]enerative AI 

represents an advanced subset of NLP models 

called [large language models] designed to 

produce human-like text.”9

Mediators have previously embraced tech-

nologies such as videoconferencing, online 

mediation platforms, and electronic document 

management, and will likely also find benefits 

to using AI-based technology.10 As discussed 

below, AI is particularly strong in generating and 

exploring optimal solutions. Given mediation’s 

goal of achieving fair resolutions when taking 

into account each party’s best alternative to 

a negotiated agreement (BATNA) and worst 

alternative to a negotiated agreement (WATNA), 

the value of AI mediation tools in generating 

legitimate resolutions is apparent.11 AI medi-

ation tools can identify and analyze mediation 

patterns, which can allow mediators to manage 

expectations in relation to the BATNA and 

WATNA of any given mediation.12

Current and Future 
Uses of AI in Mediation
The “fourth party” is a term often used to refer to 

technology that assists with resolving disputes 

online.13 The term was coined as a metaphor 

for online dispute resolution (ODR), where 

the fourth party is considered “foundational” 

and “becoming more capable all the time.”14 

Fourth-party dispute resolution has been in 

use for years. For example, at least as early as 

This article discusses current and potential future uses of artificial intelligence in mediation 

and suggests how mediators can best integrate AI technologies into their practice.
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2014, over 90% of eBay’s 60 million annual 

disputes were being handled with no human 

intervention.15 AI is considered a tool under-

lying the fourth party and, with the continued 

development of AI, the future could include 

AI-powered fourth parties performing “case 

research and evaluation (perhaps helping us 

to envision our [zone of potential agreement], 

conflict coaching, communication reframing, 

evaluation of alternatives to a potential settle-

ment, enforcement of outcomes, document 

drafting and submission to legal bodies, or even 

automated negotiation or binding algorithmic 

evaluations.”16 Some have even argued that 

AI technology could be considered a third 

party—both in terms of resolving disputes 

independent of human intervention and also, 

at least with regard to intake and preliminary 

communications with mediation parties, in 

assisting a human mediator by summarizing 

the conflict and providing potential solutions.17

 Today, AI technology is being used in media-

tion in two primary ways: (1) in a supportive role 

where a mediator supplements their work with 

AI or (2) in a substitutive capacity where AI takes 

on the essential functions of a mediator.18 One 

ODR divorce mediation system, Family Winner, 

currently uses AI in a supportive capacity. 

Each disputing party independently enters 

property items and their subjective values of 

the items into the mediation system.19 Then, 

Family Winner uses AI “to come up with a 

nominally optimal solution for distribution.”20 

The suggested solution can then be accepted 

or rejected; if rejected, the parties can rank the 

remaining contested items.21 

Researchers have observed that decision 

support systems like Family Winner fail to 

adequately optimize “justice” or “fairness” 

metrics, which are arguably unique to humans.22 

Decision support systems have been found 

effective for certain types of conflicts (e.g., 

international disputes), but miss the mark on 

more subjective matters of importance that 

remain—at least for now—in the domain of 

humanity.23 A tool like Family Winner can add 

value to, but not replace, a human mediator 

because often resolving disputes is based on an 

individual’s motivations, values, and emotional 

judgment of fairness.24 

Adding value based on party interests and 

perceptions of fairness is where AI can fall 

short. Fairness is subjective and “can be dis-

tilled into four basic, competing principles or 

rules—equality, need, generosity, and equity.”25 

A party is more likely to perceive an outcome 

as fair when the outcome more closely aligns 

with the outcome they anticipated at the outset 

of negotiation.26 When two disputing parties 

have a wide gap in their anticipated outcome, 

at least one party will likely perceive the ne-

gotiated outcome as unfair unless value can 

be created to bridge the divide. While AI tools 

are considered neutral and thus arguably able 

to “ensure fairness and promote trust among 

the disputing parties,” the subjective nature of 

fairness in mediation requires human emotional 

intelligence to provide disputants with “analysis 

and support to make the final decisions they 

subjectively perceive as fair.”27

Stated differently, decision support systems 

like Family Winner require “substantial human 

input.”28 With this in mind, substitutive AI 

systems in mediation “are still subject to slow 

development” but are improving at a rapid 

rate.29 The ability of these substitutive tools’ 

ability to generate proposed resolutions is 

especially promising. For example, Split-Up, a 

case reasoning system (a system that applies 

past outcomes of cases to the current situation), 

examines 94 different factors in a divorce and 

provides suggestions based on the outcomes 

of previous cases exhibiting similar facts.30 

Moreover, these tools could help resolve the 

access to justice problem for many, particularly 

those disputants with limited resources, as 

these AI systems are efficient, especially when 

resolving low-value cases.31 

While the above examples show the utility of 

AI-assisted ODR platforms in family law cases, 

systems like ChatGPT that can handle a number 

of different tasks may also prove especially 

valuable to mediators. ChatGPT was recently 

used by an experienced mediator, Myer Sankary, 

in the background of a landlord-tenant dispute.32 

While the landlord and tenant were able to 

reach a resolution of a $270,000 settlement 

without the use of AI, ChatGPT impressively 

arrived at a very similar recommended figure 

of $275,000.33 

There are a variety of other tools available 

that are less robust in solution generation but 

nevertheless add a great deal of convenience 

for disputants, such as eBay’s high-volume ODR 

system and ICANN’s uniform domain-name 

dispute-resolution system.34 One such online 

dispute resolution tool is currently being de-

veloped by the Colorado courts for pilot use in 

Today, AI technology is being used in 
mediation in two primary ways: (1) in 
a supportive role where a mediator 
supplements their work with AI or (2) in a 
substitutive capacity where AI takes on the 
essential functions of a mediator.
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small claims court matters.35 When deployed, 

this tool will allow parties to explore resolutions 

with the assistance of a facilitative mediator—all 

of which will be done online and asynchronously 

so that the participants do not need to travel to 

a courthouse or mediation office.36 With a range 

of options available and perhaps unavoidable, 

now is the time for mediators to understand 

the role AI tools can play in resolving disputes 

and explore ways to incorporate these tools 

into their practice.

How AI Can Assist Mediators
Even as it improves, AI’s best use in mediation 

will likely be to assist rather than replace a 

human mediator. Indeed, when prompted if 

AI could replace a human mediator, ChatGPT 

provided the following response:

As an AI language model, I can provide 

information and suggestions based on data 

and algorithms, but I cannot replace the role 

of a human mediator. A mediator is a trained 

professional who helps parties in conflict 

to reach a mutually agreeable solution. A 

mediator often relies on a combination of 

communication skills, active listening, empa-

thy, and the ability to recognize and address 

power imbalances to help people in dispute 

find common ground. While I can provide 

general information on conflict resolution, 

I cannot replace the human qualities that a 

mediator brings to the process. Mediation 

often involves emotional intelligence, which 

is an area where AI models like myself still 

have limitations.37

As suggested by the ChatGPT response, 

the sine qua non of effective mediators is “a 

pronounced capacity for empathy, compassion, 

and a desire to understand others.”38 Human 

mediators can make parties feel empowered, 

which can promote resolution.39 Ultimately, 

as has been noted widely, AI cannot replace 

“human mediators’ interpersonal approach 

and innovative problem-solving capabilities.”40

Human mediators, however, have flaws. 

They have limited cognitive capacity, which 

can slow down mediation or prevent optimal 

results.41 This limitation also means human 

mediators can only take on so many disputes 

at once. Humans also cannot avoid cognitive 

biases, which can severely impact impartiality.42 

Such biases, as well as everyday stressors, can 

also lead to inconsistent results. Finally, while 

ethical mediators make every effort to preserve 

confidentiality, human nature can result in 

(often inadvertent) lapses in confidentiality.43

AI excels in many of the exact areas in which 

human mediators are limited. With regard to 

capacity, AI systems “are able to quickly store, 

analyze, and access vast amounts of data.”44 AI 

systems are not physically limited. They can run 

nonstop and become scalable to “help with the 

ever-increasing number of disputes that can be 

resolved with mediation.”45 AI systems can also 

better guard confidentiality, which could mean 

parties to a dispute are more willing to share 

embarrassing or private details.46

However, AI is not without imperfections. For 

example, AI can reflect biases and inconsisten-

cies because the systems are trained by humans 

with biases.47 Therefore, using AI requires a 

human component to monitor for consistency 

and bias, or lack thereof. Algorithmic transpar-

ency and human monitoring are necessary to 

compensate for any preprogrammed biases 

embedded in AI technology.48 AI tools tend to 

be less prone to human cognitive biases when 

humans work with AI to monitor for algorithmic 

bias.49 By working together, humans and AI tools 

can minimize their respective weaknesses to 

help mediators work more efficiently toward 

better solutions.

As mediators and attorneys integrate AI into 

their practice, they need to stay informed about 

how ethical requirements are evolving to reflect 

AI’s role in the legal field. Particularly notable 

for attorneys representing clients in mediation 

is an ABA competency mandate for attorneys to 

understand relevant technology such as AI.50 All 

attorney mediators participating in ODR should 

also be aware of the ethical framework that 

governs ODR and technological systems (like 

AI) employed in dispute resolution.51 Although 

the use of AI by attorneys is in its early stages, 

there are a number of ethical and professional 

conduct issues that attorneys must consider, 

particularly related to providing client-specific 

information to an AI system, and there are not 

necessarily definitive answers yet.52 Such issues 

include confidentiality, informed consent, bias, 

and liability.53 For example, while AI systems 

can theoretically better guard confidentiality, 

attorneys using AI systems must consider 

issues of attorney-client privilege, the use 

of personally identifiable information, and 

information security when using AI systems 

with client data to ensure they are not violating 

any rules in their jurisdiction.54

In Colorado, there is an ongoing discussion 

as to whether and how conduct rules should 

be amended to accommodate the rise and 

usage of AI tools.55 Critics of AI in the legal field 

point to real-life AI blunders as understandable 

concerns with the use of AI and argue that 

attorneys “cannot carelessly cede professional 

responsibility to AI.”56 Ultimately, there are a 

number of professional conduct and ethical 

considerations at play, and interested attorneys 

should be active in these discussions in order 

to “lead the responsible adoption of artificial 

intelligence.”57

A Synergistic Approach 
to Using AI in Mediation
A synergistic approach—interactions “that when 

combined produce a total effect that is greater 

than the sum of the individual elements”—is 

the best way to balance the strengths and weak-

nesses of human mediators and AI mediation 

tools.58 Mediators already understand how to 

find integrative solutions that maximize value 

and result in win-win solutions for the parties.59 

Partnering with AI for better mediated outcomes 

should come as second nature to mediators. 

Combining AI with mediation practice syner-

gistically can assist mediators in finding more, 

or better, integrative solutions to the complex 

problems often presented during mediation. 

AI tools cannot yet replace human mediators, 

and the human element required during the 

mediation process casts doubt about whether 

these tools will ever be able to completely do 

so.60 But mediators can use these tools now 

to enhance their practice. Human mediators 

can view AI mediation tools as a synergistic 

helper to make their practice more efficient, 

preempt potential shortcomings or blind spots, 

assist in brainstorming solutions, and assist in 

finding optimal solutions. ChatGPT has already 

been shown to assist mediators in a number of 
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ways, such as searching for and interpreting 

information, responding to mediator questions, 

generating possible dispute resolutions, formu-

lating questions, and offering communication 

tools.61 These tools are available now, and they 

can be extremely useful to practicing mediators. 

AI systems work best when “trained,” and a 

mediator should think of AI systems as virtual 

colleagues. Examples of steps that a mediator 

could use to train and evaluate an AI tool are 

described below.

1. Feed an AI-powered mediation tool the rel-

evant rules, guidelines, and best practices 

related to the mediator’s practice areas.

2. Provide other inputs (information about 

parties, goals, and other important factors 

related to the background of disputes) and 

previous resolutions from a sampling of 

prior mediated disputes.

3. Prompt the mediation tool to recommend 

possible solutions, which the mediator 

could use as suggestions for the parties 

to consider before or during mediation.

4. Compare these AI-recommended solu-

tions with non-AI solutions recommended 

or considered in the dispute.

5. Evaluate the potential shortcomings of the 

AI’s solution compared to the shortcom-

ings encountered in the actual resolution 

of the dispute without using AI.

Some questions a mediator may consider 

in comparing the actual resolution with the 

AI-generated resolution include:

 ■ Why were the resolutions different? 

What were the differences in how the AI 

mediation tool and the parties prioritized 

key factors?

 ■ Which resolution best maximizes the 

interests of the parties?

 ■ Which resolution seems more equitable 

and would be considered by a party as 

“fair”?

 ■ Did the AI mediation tool’s solution 

address an issue of bias that the parties 

or mediator did not detect? Did the AI 

mediation tool’s solution reflect bias, 

inaccuracy, or inconsistency?

After considering these issues, a mediator 

could feed the AI mediation tool additional data 

or knowledge that the mediator believes may 
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have been relevant, party-specific priorities. This 

may impact the “weight” used in the future by 

the AI mediation tool for specific factors and 

thus may bridge the gap in an instance where 

the mediator believes the suggested resolution 

could have been improved. 

Alternatively, if the AI mediation tool’s 

proposed resolution was a good or better 

alternative, the mediator could use that to 

improve their own knowledge and practice. 

Over time, AI mediation tools would, through 

specifically tailored data, become better suited 

at performing helpful tasks, such as providing 

an answer to a query, brainstorming questions 

or possible solutions, or drafting a stipulation. 

Eventually, the AI mediation tool could perform 

a majority of the routine and repetitive work for 

simpler disputes. This would allow a mediator 

to handle simpler disputes at a lower cost, 

increase workload capacity, and focus on more 

complex disputes.

Conclusion
AI mediation tools are another form of tech-

nology that mediators can integrate into their 

practices, as they have done with email, remote 

mediation software, calendaring tools, and 

billing software. AI-powered mediation tools 

are best thought of as tools to assist, rather than 

replace, human mediators. Incorporating AI 

tools and feeding them data and preferences 

will allow them to generate better results. Using 

AI could mean more options for parties and 

increased efficiency for mediators, allowing 

mediators to focus on bringing human qualities 

to the table to help parties overcome impasses 

in the most complicated disputes. Ultimately, 

mediators who synthesize AI mediation tools 

into their practices will be better situated than 

those who ignore them, as widespread adoption 

of tools like ChatGPT will lead parties to expect 

mediators to adopt these tools. 

AI mediation tools 
are another form 
of technology 
that mediators 
can integrate into 
their practices, as 
they have done 
with email, remote 
mediation software, 
calendaring 
tools, and billing 
software. AI-
powered mediation 
tools are best 
thought of as tools 
to assist, rather 
than replace, 
human mediators. 
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