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This article is the third in a three-part series discussing common pitfalls associated
with appellate law and offering practical tips on how to avoid them.

ou’ve navigated your way through
trial court proceedings and managed
nottoflub the jurisdictional deadline
associated with the notice of appeal.
Nowit’s time to present your case to the appellate
court. What could go wrong? Unfortunately, it
turns out the answer is “quite a lot.”
Welcome to the final installment of this
three-part series about how to avoid common
mistakes in prosecuting or defending an appeal.
The first article covered mistakes made at the
trial court, the second covered the ins and outs
of the notice of appeal, and this third article
focuses on frequent errors that arise during the
process of taking the appeal itself—as well as
tips for how to avoid them.

Failing to Ask for a Stay
of Execution in Judgment
Federal Rule of Civil Procedure 62(a) provides
that execution on a judgment and proceedings
to enforce it are automatically stayed for 30 days
after the judgment is entered, unless the court
orders otherwise.! Unlike the notice of appeal
deadline, the date on which the stay expiresis not
tolled by the filing of post-judgment motions.*
After that 30-day stay expires, nothing stops an
appellee from executing on the judgment. This
means that a judgment debtor/appellant who
relies on Fed. R. Civ. P. 62(a)’s automatic stay
alone is at the whim of the judgment creditor/
appellee: if the appellee begins execution
proceedings, the appellant may be forced to pay
the judgment and simply hope the appellee will
pay it back in the event of a reversal.
Thankfully, Fed. R. Civ. P. 62(b) provides
that a party may automatically obtain a stay by
providing a bond or other security. The stay will
take effect when the court approves the bond
or other security and will remain in effect for
the time specified. If the party seeking to stay
execution of the judgment posts a bond, the
extension of the stay is a matter of right.? In the
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Tenth Circuit, the appellant may generally obtain
a stay by posting a bond in the “full amount”
of the judgment’—although this amount varies
between federal jurisdictions.® District courts
also have discretion to modify® or even waive’
the bond requirement for private parties,® if
“the equities so require.”®

Colorado has a similar framework. Colorado
Rule of Civil Procedure 62(a) provides for a 14-
day automatic stay after the entry of judgment,
with certain exceptions for injunctions and
receiverships. CRCP 62(d) provides that a
judgment debtor who appeals may obtain a stay
in exchange for a supersedeas bond. The stay
becomes effective when the bond is approved
by the court. Colorado’s procedure differs
slightly from that of federal courts, though,
because the Colorado rules provide that a
court may grant a discretionary stay during
the pendency of post-trial motions, during the
time permitted for filing a notice of appeal, or
during the pendency of a motion for approval
of a supersedeas bond."

In state court, the amount of the bond is
generally 125% of the total judgment."' Addi-
tionally, Colorado statute provides that a court
cannotrequire a bond that exceeds $25 million
in the aggregate, regardless of the size of the
judgment.'? If, however, the appellee proves
that the appellant is intentionally dissipating
or diverting assets, the court may enter orders
that “require an appellant to post a supersedeas
bond in an amount up to and including the total
amount of the judgment that is appealed.”'

When applying for abond, atleastin federal
court, it’s important to remember that the scope
of the bond’s protection will vary depending
on its express terms. If a judgment creditor
successfully fends off an appeal, and the super-
sedeas bond securing the stay states that it is
only limited to judgment debtor’s appeal in the
circuit court, the judgment creditor may collect
on that bond after the circuit court’s mandate
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is entered—even though the judgment debtor
may still petition the US Supreme Court for
certiorari and ultimately prevail."* In the absence
of express language identifying a specific federal
appellate court, atleast one court decided that
the result is the same.'® On the flip side, if the
express language of the supersedeas bond
expressly states that the monetary judgment
is secured through a ruling by the Supreme
Court, regardless of the circuit court’s decision,
the bond should secure the judgment until the
Supreme Court either issues a judgment or
denies the petition for certiorari.

One last warning to heed: mostjurisdictions
have determined that the dismissal of a judg-
ment debtor’s appeal (for any reason) triggers a
surety’s liability under the supersedeas bond.'®
In other words, if your appeal gets dismissed
for lack of jurisdiction, the judgment creditor
may then legally collect on that bond. This is
yet another reason why it’s crucial to evaluate
and confirm the appellate court’s jurisdiction
at the outset of the appeal (preferably before
filing the notice), a topic that we turn to next.

Failing to Confirm That Subject-Matter
Jurisdiction Exists

Imagine the following scenario: you review the
record, you painstakingly draft the opening and
reply briefs, and just as you're gearing up for
oral argument, you receive an order to show
cause on the question whether the court has
jurisdiction to consider your appeal in the first
place. This happens more often than you would
think.'” And remember, jurisdictional defects
cannot be waived, by anyone.'® If the appellant
fails to establish the existence of appellate
jurisdiction, the appellate court simply cannot
consider the appeal, and all of that time, energy,
and money spent briefing the issues will have
been for naught.

To avoid this less-than-desirable result,
prudent appellate counsel will confirm the
existence of the appellate court’s subject matter
jurisdiction before embarking on the record
review and brief-writing process. Essentially,
this means ensuring that “the order on appeal
isfinal and the notice of appeal is timely filed.”*
As detailed in the previous installment of
this series, knowing exactly when an order
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is final and ready for appeal is not always cut
and dry. But in addition to the guidance we
recently published regarding protective notices
of appeal,® we can also advise that when filing
appeals from interlocutory orders, including
orders denying motions to compel arbitration*
or granting class certification,” counsel should
carefully research the case law surrounding the
appealability of those orders, which is nuanced
and often varies from circuit to circuit.

Remember, also, that Federal Rule of Ap-
pellate Procedure 28(a)(4) requires appellants
toinclude ajurisdictional statement within the
opening brief. This statement is essentially a
jurisdictional checklist. Under Fed. R. App. P.
28(a)(4), it must include (1) a statement as to
the district court’s jurisdiction, with factual and
legal citations to back it; (2) a similar statement
as to the appellate court’s jurisdiction; (3) the
filing dates establishing the timeliness of the
appeal; and (4) the assertion that the appeal
is from a final order or judgment disposing
of all parties’ claims, or establishing juris-
diction on some other basis. Subsection (b)
requires an appellee who is “dissatisfied” with
the appellant’s statement to file one itself. So
whatever side you're on, it is wise for counsel
to evaluate all four parts of Fed. R. App. P. 28(a)
(4) early on in the appeal process to make
sure they establish jurisdiction. Additionally,
litigants should check the local rules of the
circuit to which they're appealing, which may
hold additional requirements relating to the
jurisdictional statement.”

Whatever you do, do not skimp out on a
detailed and thorough jurisdictional statement.
Circuit courts “pay[] careful attention to the
parties’ jurisdictional statements, because ‘for
centuries it has been recognized that federal
courts have an obligation—to assure themselves
of their own jurisdiction.”?* A few circuit courts
have expressed quite a bit of frustration on
faulty jurisdictional statements. In one case, the
Seventh Circuitissued a particularly blunt order:
“There is no reason why, month after month,
year after year, the court should encounter
jurisdictional statements with such obvious
flaws. This imposes needless costs on everyone
involved. The briefs filed by respondent [] and
appellee [] are STRICKEN."?

NOVEMBER 2025

Not Knowing the Applicable

Standard of Review

Fed. R. App. P. 28(a)(8)(B) and Colorado Ap-
pellate Rule 28(7)(A) require the appellant’s
opening briefto set forth the standard of review,
complete with citations to authority.? In federal
court, the appellee does not need to make a
statement on the standard of review unless it is
“dissatisfied” with the appellant’s attempt.?” In
Colorado state court, the appellee must “under
aseparate heading placed before discussion of
the issue,” state whether it agrees or disagrees
with the appellant’s version.? Questions of law
(like statutory or contractual interpretation)
are reviewed de novo, factual determinations
are reviewed for clear error, and “decisions on
matters of discretion are reviewable for abuse
of discretion.”*

But, like an impressionist painting, these
delineations become fuzzier the closer you get
to them. There is, for example, the thorny issue
of what standard to apply to mixed questions of
fact and law. A mixed question “asks whether
the historical facts satisfy the statutory standard”
or “whether the rule of law as applied to the
established facts is or is not violated.”*° The
official guidance from the US Supreme Court
is that the appropriate standard for mixed
questions “depends on whether answering it
entails primarily factual or legal work.”*' Some
mixed questions require a court to “expound
on the law” by “amplifying or elaborating on a
broad legal standard,” whereas some “require
courts to resolve case-specific factual issues.”*?
When the lower court is “immersed in facts and
compelled to marshal and weigh evidence and
make credibility judgments,” the appellate court
should usually pay deference to that court**—or
so the story goes. Ultimately it often comes down
to whether the court believes the issue to be
resolved is “factual sounding.”* This standard
is just as malleable as it sounds.

Plus, litigants often try to game the facts
or the law to obtain a less deferential review
standard, which canresultin confusing appellate
opinions. In Flying J, Inc. v. Comdata Network,
for example, the Tenth Circuit proclaimed that
“whether the district court failed to consider
or accord proper weight or significance to
relevant evidence are questions of law re-



viewed de novo.”*® The Flying J court relied
on a line of Supreme Court cases standing for
the proposition that a district court commits
legal error when it makes fact findings under
an incorrectlegal standard, but stretched that
facially reasonable proposition perhaps farther
than it had in the past. This resulted in a rule
statement that appears contrary to the spirit,
if not the letter, of Anderson v. Bessemer City,
which unequivocally held, “Where there are
two permissible views of the evidence, the
factfinders choice between them cannot be
clearly erroneous.”*

Setting these issues aside, there are other
nuances in the standard of review that may prove
to be traps for the unwary. Sufficiency of the
evidence claims are reviewed de novo, using
the same legal standard as the district court.*”
Ajury’s factual determinations are reviewed for
“substantial evidence” —that is, “whether the
record contains substantial evidence to support
the jury’s conclusion, viewing the evidence in
the light most favorable to the prevailing party.”*®
Under the Administrative Procedure Act, the
district court may only set aside agency action
ifthe decision is arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance
with the law.*® Review under the arbitrary
and capricious standard is “narrow in scope,
but is still a ‘probing, in-depth review.”* Yet
on appeal, the district court’s determination
as to whether that standard was satisfied is
reviewed de novo."

These examples are just the tip of the iceberg.
The best advice we can give is to research the
standard of review for each issue thoroughly
before writing the argument on that point. There
very well may be a jurisdiction-specific quirk
that requires you to apply a different standard
than you were initially envisioning.

Forfeiting or Waiving Issues
(Including Waiver Itself)

The same rule that requires an appellant to state
the standard of review in Colorado state court
provides that an appellant must, in a separate
heading before each issue in the opening brief,
state whether the issue was preserved and point
the court to the precise location in the record
where itwas raised and the court ruled.** Again,

the appellee must include a statement in the
response brief as to whether it agrees.*”

As with standards of review, the basic rules
are familiar. A party waives an issue by inten-
tionally relinquishing a known right.* A party
Jorfeits an issue by failing to make a timely
assertion of that right, typically due to neglect.*®
Failing to raise an issue is generally considered
aforfeiture, not a waiver.* An example of waiver
would be voluntarily dismissing a claim or a
party from the case.* The distinction between
waiver and forfeiture is significant because
waiver distinguishes error, and thus appellate
review, but forfeiture does not.*® Accordingly, a
forfeited issue may be reviewed for plain error,
but a waived issue may not.*

Notably, a party who wishes to raise a new
issue (one that was previously forfeited) before
the Tenth Circuit must explicitly request plain
error review.* If it fails to do so, the court will
chalk the omission up to a waiver and decline to
consider the issue.” The authors note that this
idiosyncratic Tenth Circuit rule is an expansion
of plain error review, which is generally applied
only in criminal cases.

Navigating waiver and forfeiture can be a
harrowing ordeal. Parties may waive issues by
failing to cogently argue them, or by failing to
raise them in the opening brief (raising a new
issue in a reply is generally not permitted).*
They may concede the merit of an alternative
ruling by the district court by failing to challenge
iton appeal.* They may waive “any objections
not obvious to the court to specific points
urged by” their opponent.5 There are even
appellate decisions suggesting that a party may
forfeit or waive an issue if the discussion of that
issue is relegated to a footnote or consists of a
reference to a different argument raised at a
different time.*

There is one bright spot for appellants in all
of this—they get the benefit of the fact that an
appellate court can affirm on any alternative
ground in the record.’” In federal courts, this
principal is constrained by a fairness require-
ment: addressing the ground must be “fair to
the opposing party
not seem to limit the principle in this way.>®

In light of the complex rules surrounding
waiver and forfeiture, lawyers must be vigi-

»s

8 Colorado state courts do
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lant about preservation. The meaning of this
sentence is twofold. First, it’s important to
consider the broad scope of arguments and
raise all potentially successful ones with the
lower court. You never know which of the seeds
you plant at trial may bloom into a winning
argument on appeal. Second, it’s important
to keep an eye on whether your opponent has
raised an issue in their appellate brieffor the first
time. Appellate courts—particularly the Tenth
Circuit—are much more willing (and likely)
to decide an issue based on apparent waiver
or forfeiture than trial courts are. Pointing out
thatyour opponent forfeited and/or waived an
issue below—even one with merit—may very
well carry the day. On the flip side, it’s possible
to “waive the waiver”: parties who fail to seize
upon the other side’s waiver by pointing out the
issue was waived can be deemed to waive that
argument.® In short, there’s no downside to
pointing out your opponent forfeited or waived
anissue, so make sure to check whether it was
truly preserved before responding on the merits.

Violating the (Intricate) Local

Rules of the Appellate Courts

Before filing your brief, make sure to thoroughly
read the local rules of the court to which you
are submitting it. Federal courts of appeals are
known to have very particular requirements,
and failing to adhere to them may result in your
brief being stricken.

Take, for instance, the Eighth Circuit’s unique
rules surrounding sealed documents. In that
circuit, a party who wishes to file a sealed
document must submit only hard copies of the
document.® The party must also file a motion
for permission to file the document under seal
alongside it, also in hard copy format, that states
whether the filing party believes the motion to
seal may be made publicly available on PACER
or should remain sealed.®

The Eighth Circuitis not alone in maintaining
idiosyncratic local rules. The Federal Circuit
is notorious for declining to accept briefs and
requiring parties to correct procedural or
formatting mistakes and file a new, compliant
brief. The Tenth Circuit also has quirks that
practitioners should be aware of. The Tenth
Circuit’s local rules state that they “supplement”
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the Federal Rules of Appellate Procedure, and
parties are required to comply with both.* Yet
there are inconsistencies between the two that
might cause issues. Consider the following
examples.

With respect to appendices, Tenth Circuit
Rule 30.1 expressly abrogates Fed. R. App. P.
30 by requiring parties to “attach to their briefs
the documents required by Tenth Circuit Rule
28.2(A) and (B)” instead of those specified
in Fed. R. App. P. 30. Additionally, the Tenth
Circuit places a special burden on appellants to
include within the appendix “all portions of the
transcript necessary to give the court a complete
and accurate record of the proceedings related
to the issues on appeal.”® The court “need not
remedy any failure of counsel to provide an
adequate appendix,”’® and “may decline to
consider the issue” if the appendix is deficient.*

With respect to hard copies, Fed. R. App.
P. 31 requires parties to file 25 copies of each
brief with the clerk of court (unless the local
rules require a different number).%” Taking
advantage of that loophole, as of January 1,
2025, the Tenth Circuit no longer requires
parties (including amici) to file hard copies
of their briefs, appendices, or other appellate
filings if they are filed through the court’s
ECF system.® Now, with respect to briefs,
hard copies are only required if “ordered by
the court.”® If the court issues such an order,
it “will order only the number of hard copies
needed,” rather than the previously standard
seven copies of the brief and one copy of the
appendices.”

And with respect to oral argument, Fed.
R. Civ. P. 34 says that parties “may” include
a statement as to whether oral argument is
necessary. But the Tenth Circuit’s rules require
both the appellant and the appellee to include,
on the front cover of their respective principal
briefs, a statement as to whether argument is
requested.” If argument is requested, the party
must include a statement as to why argument
is necessary after the brief’s conclusion.” Pro
tip: this statement is excluded from the brief’s
word count.”

Finally—though this is less of a matter
of consistency with local rules—appellants
and appellees alike should note that certain
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practices are disfavored in the Tenth Circuit,
including (1) filing motions to exceed word
counts, (2) incorporating pleadings by reference,
and (3) using “passim” within a brief’s table of
authorities.”™ The court’s rules also state that
motions for an extension of time are disfavored,™
butin practice, the court usually grants a fulsome
motion requesting a reasonable amount of time.

For Colorado practitioners, the good news
is that the Colorado Court of Appeals and the
Colorado Supreme Court don’t have additional
local rules on top of the Colorado Appellate Rules.
And unlike in federal circuit courts, where the
appellant is responsible for collecting the record
and filing it as appendices to the principal brief,
C.AR.10(b)-(c) provides thataslong as the record
ismaintained in an electronic format before the
trial court, the clerk of the trial court may simply
transmit the record to the clerk of the appellate
court. C.A.R. 10(a) also standardizes the record’s
contents, laying out exactly what the record
will consist of in every case. Appellants must
supplement this baseline with the transcripts of
“all proceedings necessary for considering and
deciding the issue on appeal,” and when they
do so, they must file a designation of transcripts
with the trial court and an advisory copy with
the appellate court within seven days of filing
the notice of appeal.” The appellee may also file
additional transcripts it believes are necessary
within 14 days of the notice of appeal being filed.”

But there are still a few things to remember
before filing your brief in Colorado’s appellate
courts. First, you might be tempted to cite un-
published court of appeals opinions now that
the Judicial Branch has made them available
online. However, the court of appeals maintains
an official policy concerning opinions not selected
for official publication: these opinions should
only be cited to explain the case history, identify
the law of the case, or assert doctrines of issue
or claim preclusion.” Citation of unpublished
opinions for any other reason is not permitted
in proceedings before the Colorado Court of
Appeals.” Second, pursuant to C.A.R. 34, ifyou
want oral argument, you have to file your request
in a separate document entitled “request for
oral argument,” no later than seven days after
briefing closes. And third, the court of appeals
promulgated a policy that spells out the precise
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format for citations to the record (which are not
consistent with The Bluebook’s rules).®

Not Knowing the Rules

of Horizontal Stare Decisis

Just a quick note on this point: in federal appel-
late courts, published panel decisions of one
circuit are binding on future panels of the same
circuit.® So if you are facing tough precedent
from the circuit court to which you are appealing,
you may be out of luck unless you are able to
distinguish, distinguish, distinguish. This is
especially so given the very slim odds that the
court would grant your petition for hearing or
rehearing en banc, should you file one.® That
said, divisions of the Colorado Court of Appeals
are not similarly bound,® likely (and slightly
ironically) because there is no mechanism for
en banc review under the Colorado Appellate
Rules. As a result, different divisions of that
court sometimes publish conflicting opinions,*
which the Colorado Supreme Court may then
step in to resolve.® Thus, if you are presenting
an appeal to the Colorado Court of Appeals and
facing unhelpful precedent from the same court,
don’t be afraid to argue for a divergent result.®

Not Knowing the Odds
Even if you do everything right (or—setting
aside jurisdictional issues—wrong), it ultimately
might not matter. Intermediate appellate courts
rarely reverse lower court decisions.*” “One could
correctly guess the outcome of an appeal about
90% of the time, knowing nothing about the issues
involved, by predicting that the appellate court
will affirm the lower court decision.”®

In federal circuit courts, the most recent
statistics reflect that only 7.8% percent of cases
adjudicated on the merits result in reversal.®
Criminal appeals face worse odds overall: only
6.5% of those cases result in reversal.* For private
civil cases, that number is higher, but only slightly:
12% of those cases are reversed.” And the Tenth
Circuit’s reversal rates are even lower than
overarching ones (except in the case of criminal
appeals, for which the reversal rate is exactly the
same—6.5%).%? In 2024, only 5.3% of opinions
issued by the Tenth Circuit reversed the lower
court. For private civil appeals, the reversal rate
was 6.7%.%



Of course, it’s always possible to try to
appeal again, either by petitioning for panel
or en banc rehearing® or seeking certiorari
from the Supreme Court.* But it probably
won't surprise you to learn that your chances
of obtaining relief via rehearing or certiorari
are even lower than the chances of overturning
an unfavorable trial court decision.

Not all circuits issue data regarding how
often petitions for rehearing are granted, but
in 2018 the Federal Circuit published guidance
stating that merits panels granted relief in only
3% of the more than 1,900 petitions filed since
1982.% En banc petitions were accepted even
less frequently: of the 1,100 requests filed since
1982, only 16 were granted.’” Although this
data is admittedly outdated, the Tenth Circuit
stated in a 1988 opinion that it granted only
1.3% of all rehearing petitions that year.” You
might be wondering why successful petitions
for rehearing are so few and far between.
According to the Honorable Richard S. Arnold,
formerly of the Eighth Circuit, the answer is
simple: “[Judges] don’tlike to be told that they
are wrong.”®®

And the US Supreme Court is even less
likely to grant your petition for certiorari.
The Court receives roughly 7,000 petitions
each term.!® The Court’s publications state
that the Court grants certiorari in 100 to 150
cases a year, but in recent years that figure
has declined precipitously, to perhaps less
than half that.!* That said, if your case is one
of the select few to be heard by the Court, you
do have a much higher chance of obtaining
reversal. This makes sense when considering
the discretionary role of the Court: it tends to
grant certiorari to correct errors and provide
guidance to the lower courts with respect to
a divisive or novel issue.

One critical caveat: These statistics run the
gamut of every kind of federal appeal—includ-
ing ones that realistically probably shouldn'’t
have been filed in the first place. An appeal
presenting a pure question of law on which
there is no binding authority is in a much
different position than an appeal challenging
the district court’s exercise of its discretion on
whether to sustain an evidentiary objection
during trial. Lawyers should carefully consider

each case rather than rely exclusively on these
figures.

For state courts, there is less available
data reflecting reversal rates, rehearing rates,
and rates at which state supreme courts grant
petitions for certiorari. Colorado, for example,
does not appear to publish data regarding the
number of appeals in which the Colorado
Court of Appeals ultimately reverses. Based
on institutional similarities between state and
federal judges, it’s reasonable to assume that
the way in which appeals are considered and
resolved is roughly analogous between the state
and federal systems. For example, a 2015 study
from the US Department of Justice analyzed
roughly 70,000 criminal appeals decided in
state courts and concluded that roughly 12%
of those cases resulted in reversal.'” That said,
it’s important to remember that there are key
differences between the two systems, including
the general types of cases that they consider
(state courts are courts of general jurisdiction,
whereas federal courts’ jurisdiction is limited
to federal questions and diversity jurisdiction);
variation in caseload; and the differing selection
and retention processes for judges, among
others.

Even in the wake of this data, though, effec-
tive appellate counsel can make a difference.

Empirical studies demonstrate that parties
who hire an experienced appellate specialist
have a better chance at obtaining a favor-
able outcome on appeal.'® Appellate judges

from state and federal courts—as well as their
clerks—have confirmed that a brief signed by
“sophisticated appellate counsel” is more likely
to move the needle.'* One study concluded,
after studying the outcomes in civil appeals
in three federal circuit courts, that the number
of previous appearances in appellate courts
for the appellee’s attorney correlated with
a greater chance of affirmance.'® The same
study suggested that, atleast in one circuit, an
appellant’s association with a large law firm
increased its odds of reversal.'*

Whether your briefis well-written also tends
to impact outcomes on appeal. “High-quality
writing increases the likelihood of winning
and increases the amount of language the
Court shares with briefs,” whereas “low-quality
writing can have the opposite effect”'” Some
studies suggest that simpler briefs carry the
day on this front,'®® while others come out the
opposite way.'” The hard-to-quantify aspects
of what constitutes “good writing” on appeal is
yet another reason that trial lawyers may want
to consider hiring an appellate specialist to
navigate the process.

Conclusion

Asnoted in the previous two installments, this
article doesn’t contain an exhaustive list of all
potential issues that may arise in the appellate
courts. Butit should give the reader a good idea
of what potential hurdles may lie ahead, should
the client decide to take an appeal. Good luck!
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1. Note that Fed. R. Civ. P. 62(c) excepts certain orders from this rule, including interlocutory or
final judgments in actions for injunctions or receiverships.

2. Fed. R. App. P. 4(a)(4).

3. See, e.g., United Int’l Holdings, Inc. v. Wharf (Holdings) Ltd., 210 F.3d 1207, 1234 (10th Cir. 2000)
(“[EIxecution of a judgment is stayed pending appeal once the appellant files a supersedeas

bond.”).
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4. Olcott v. Del. Flood Co., 76 F.3d 1538, 1559
(10th Cir. 1996).

5. Courts in the Ninth Circuit, for example,
often require bonds 1.25 to 1.5 times the
amount of the judgment. E.g., Cotton ex rel.
McClure v. City of Eureka, 860 F.Supp.2d 299,
1029 (N.D.Cal. 2012). And the local rules of
some federal district courts may set forth the
method for calculating the sum of the bond.
See, e.g., Brookridge Funding Corp. v. Nw.
Hum. Servs., 2008 U.S. Dist. LEXIS 41625, at *5
n.4 (D.Conn. May 29, 2008) (noting that the
Northern District of New York has a rule that
requires supersedeas bonds to include the
judgment amount plus 11% and $250 to account
for interest and costs, whereas the District of
Massachusetts requires a supersedeas bond
to include the judgment amount plus 10% and
$500).

6. Miami Int’l. Realty Co. v. Paynter, 807 F.2d
871, 873-74 (10th Cir. 1986) (court did not err
in granting stay without full supersedeas bond;
escrow of lesser amount than full judgment
plus injunction against transfer of assets was
sufficient security).

7. Fed. Prescription Serv. Inc. v. Am. Pharm.
Ass’n, 636 F.2d 755, 757-60 (D.C.Cir. 1980)
(district court’s discretion includes ability to not
require a bond).

8. Fed. R. Civ. P. 62(e) negates the bond
requirement when the appellant is the United
States, its officers, or its agencies or if the
appeal is directed by a department of the
federal government.

9. Townsend v. Holman Consulting Corp.,
881 F.2d 788, 796 (9th Cir. 1989) (construing
Rule 62(d), which used to contain the bond
requirement), vacated on reh’g on other
grounds, 929 F.2d 1358 (9th Cir. 1990).

10. CRCP 62(b).

11. CRCP 121 § 1-23(3)(a).
12. CRS & 13-16-125(1).
13. CRS § 13-16-125(2).

14. Hicks v. Cadle Co., No. 04-cv-02616, 2010
U.S. Dist. LEXIS 42579, at *1 (D.Colo. Mar. 31,
2010).

15. Revlon, Inc. v. Carson Prods. Co., 647 F.Supp.
905, 906 (S.D.N.Y. 1986).

16. See AmWest Sav. Ass’n v. Farmers Market
of Odessa, Inc., 753 F.Supp. 1339, 1344 (1990);
Strode v. Abshire, 283 P.2d 842, 843 (Okla.
1995) (surety liable where appeal dismissed

on motion as “frivolous and without serious
merit”); Springer v. Metro. Cas. Ins. Co., 249
N.W. 226, 227 (lowa 1933).

17. E.g., Cline v. Sunoco Partners Mktg. &
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