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This article describes the key principles and legal developments pertaining to the determination
of finality and timeliness when appealing decisions to the Colorado appellate courts.

he question whether an order is final
for purposes of appeal may seem like
a simple matter, but in practice it is
fraught with difficulties. Determining
finality is critical for preserving appellate rights.
Failure to recognize that an order is final could
result in parties missing the deadline to appeal,
and filing an appeal too early can result in its
dismissal without prejudice. This article outlines
many of the issues that may arise related to
finality and timeliness in state civil appeals.

General Principles

The fundamental finality principles discussed
below apply to all cases. This section addresses
appellate jurisdiction, the consequences of
untimely or premature appeals, the require-
ments for a final order, and the role of protective
notices of appeal.

Finality Is Jurisdictional

Finalityimplicates the appellate court’s jurisdic-
tion. CRS § 13-4-102(1) provides that “the court
of appeals shall have initial jurisdiction over
appeals from final judgments of . . . the district
courts” C.A.R. 1(a)(1) provides that an appeal to
the appellate court may be taken from “a final
judgment of any district, probate, or juvenile
court in all actions or special proceedings
whether governed by these rules or by the
statutes” C.A.R. 1(a) goes on to list additional
nonfinal orders from which an immediate
appeal can be taken. These include:

(2) ajudgment and decree, or any portion
thereof, in a proceeding concerning water
rights, an order refusing, granting, modi-
fying, cancelling, affirming or continuing
in whole or in part a conditional water
right, or a determination thatreasonable
diligence or progress has or has not
been shown in an enterprise granted a
conditional water right;

(3)an order granting or denying a temporary
injunction; or
(4) an order appointing or denying the
appointment of, or sustaining or over-
ruling a motion to discharge, a receiver.
Note, however, that taking an interlocutory
appeal pursuant to C.A.R. 1(a)(2) through
(4) is permissive, not mandatory, and if no
interlocutory appeal is taken, the orders may be
reviewed on appeal following a final judgment.!
The district court cannot manufacture final-
ity where there is none, absent a proper CRCP
54 certification, which is discussed below.?
Similarly, because finality is jurisdictional, the
parties cannot agree to—or waive—finality.* The
parties can agree to stipulate to certification
in the district court pursuant to C.A.R. 4.2,
but the court of appeals still has discretion to
determine whether to allow the interlocutory
appeal.

Consequences and Excusable Neglect
Under C.A.R. 4(a)(1), a notice of appeal in
a civil case is due 49 days after the district
court’s final judgment or order. Dependency
and neglect cases follow a separate expedited
schedule, and the notice of appeal must be filed
within 21 days after the entry of the judgment,
decree, or order.’ Separate expedited deadlines
also apply to other types of appeals, such as
appeals from the Industrial Claim Appeals
Office and appeals of mental health orders.®
Failing to file the notice of appeal within
the prescribed time “deprives the appellate
court of jurisdiction and precludes a review
of the merits.”” “Strict compliance’ with this
jurisdictional rule is ‘required.”® Thus, failure
to recognize that an order is final could result
in counsel missing the deadline to appeal.
Unlike other deadlines in the Colorado
court rules, an appellate court may not grant
an appellant leave to file an untimely notice of

appeal in a civil case for “good cause shown.”®
Instead, C.A.R. 4(a)(4) allows the appellate
court to extend the deadline by up to 35 days
only upon a showing of “excusable neglect.”
“Excusable neglect involves a situation
where the failure to act results from circum-
stances which would cause a reasonably careful
person to neglect a duty.”*° Failure to act due
to carelessness or negligence is not excusable
neglect." Similarly, ignorance or mistake of law
is not excusable neglect.'? Instead, excusable
neglect occurs when there has been a failure
to take proper steps at the proper time, “not in
consequence of carelessness, but as the result
of ‘some unavoidable hindrance or accident”

Dismissal Without Prejudice

Filing an appeal before there is a final order will
result in the dismissal of the appeal without
prejudice. Because finality is jurisdictional,
an appellate court will dismiss the case at any
stage, even after briefing and oral argument,
if it becomes apparent that the underlying
order being appealed is not final for appeal.**
Thus, determining finality early in the case is
necessary to avoid unnecessary costs.

What Is a Final Order?

Generally, an order or judgment in a case is
deemed final “when it ends the particular
action in which it is entered, leaving nothing
further for the court pronouncing it to do except
to execute the judgment.”!> Pursuant to CRCP
54(b) and 58, an order must be signed, dated,
and written and must determine all issues
as to all parties and claims, counterclaims,
cross-claims, and third-party claims to be
final. Therefore, oral bench rulings are not
final, although signed and dated minute orders
are.'® Finality for appeal and enforceability are
individual concepts; rulings are effective and
enforceable even if they are not final."”
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Counsel’s Due Diligence and
Protective Notices of Appeal
C.A.R. 3(d) outlines the requirements of the
notice of appeal. The primary purpose of the
notice of appeal is to establish jurisdiction in
the court of appeals and to give the court of
appeals the information it needs to determine
whether it has jurisdiction. A division of the
court of appeals in Chavez v. Chavez discussed
in detail how the court of appeals determines
its jurisdiction.'®

The notice of appeal does not need to include
the arguments that will be brought on appeal;
rather, the list of potential issues is merely
“advisory.”' Because the notice of appeal is
a jurisdictional tool, counsel should follow
the outline in C.A.R. 3(d) and include all the
information necessary for the court of appeals
to determine whether it has jurisdiction by
including the order being appealed, indicating

whether any post-trial motions have been
filed or any extensions to file such post-trial
motions have been sought, and specifying
whether the court has anything left to do,
such as determining an award of attorney fees.

A “protective” notice of appeal is filed when
counsel is unsure whether there has been afinal
judgment but wants to ensure that the appeal
is filed timely.>® However, counsel also has an
obligation to diligently research whether an
order is final before filing a protective notice
of appeal and must advocate on behalf of their
client for the position taken as to finality.?!
Thus, only when there is a legitimate question
regarding whether a ruling is final should
a party file a protective notice of appeal as
a cautionary measure. When filing such a
protective notice of appeal, counsel should
outline in the notice of appeal why the order
might be final for purposes of appeal and
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provide a detailed legal analysis, including
any relevant statutes and case law, to enable
the court of appeals to determine whether it
has jurisdiction.

When defending an appeal, itis important
to analyze whether the appeal was filed pre-
maturely, and if so, to file a motion to dismiss
the appeal. The motion to dismiss should be
filed ideally before the briefing stage to avoid
any unnecessary costs. There is no specific
appellate rule addressing motions to dismiss,
but such a motion would fall under C.A.R.
27. Such motions, after being reviewed by
the motions division, may be deferred to the
division determining the merits.

The Effect of Attorney Fee

Awards on Finality

Any attorney fees award must be reduced to a
sum certain to be final.?

Finality in cases where attorney fee issues
haven’t been fully resolved is no longer deter-
mined by whether attorney fees are classified as
costs or damages. The Colorado Supreme Court
in L.H.M. Corp., TCD v. Martinez eliminated
that distinction.* Thus, in most cases, that the
district court has notyetissued a final decision
on attorney fees and costs does not prevent the
underlying order on the merits from being final .

Sanctions awarded under CRS § 13-17-102
before resolution of the entire case are not final
appealable orders themselves and cannot be
certified as final under CRCP 54. An appeal
of those orders must await resolution of the
entire case.”

An order awarding attorney fees on matters
certified under CRCP 54(b) can be appealed
without separate certification of the attorney
fees award, because the award is ancillary to
the merits of the 54(b) certification.?

Fees pursuant to CRS § 14-10-119 in a
dissolution of marriage case are treated by
the court of appeals as an exception to L.H.M.
A division of the court of appeals has deter-
mined that the apportionment of attorney
fees in a dissolution action “is an integral and
substantive part of equitably disposing of the
parties’ assets and liabilities and dissolving the
marriage” and, thus, that permanent orders
are not final until resolution of any request for



fees under this section.?” But the same is not
true in an allocation of parental responsibili-
ties proceeding unrelated to a dissolution of
marriage.” In such a case, the orders are final
and appealable once the intertwined issues
of parental responsibilities and child support
are resolved, and an unresolved request for
attorney fees under section 14-10-119 does
not prevent finality.?

Presumably, even in a dissolution case, an
attorney fees award pursuant to CRS § 13-17-102
would be separately appealable under L.H.M.
When attorney fees are awarded pursuant to CRS
§ 14-10-119 and § 13-17-102, the district court
should distinguish between the two statutes and
the amount of each award. Moreover, the district
court’s failure to resolve a motion under CRS §
14-10-119 could postpone finality indefinitely.

However, in the post-decree context, a
pending request for attorney fees under CRS §
14-10-119 does not prevent a ruling on a motion
to modify parenting time, decision-making,
child support, or maintenance from being
final.* The rationale is that “when considering
a post-decree motion to modify, the district
court is no longer concerned with ‘equitably
disposing of the parties’ assets and liabilities.”*!
At the time of a modification, the assets and
liabilities have already been divided, and the
court has no continuing duty to dissolve the
marriage.®

Prejudgment Interest

Prejudgment interest is a component of a
damages award and must also be reduced to
a sum certain before an order is considered
final.®® If an order announces (1) the amount
of the judgment, (2) the interest rate, and (3)
the date on which accrual of prejudgment
interest begins, then the amount of prejudgment
interest has been reduced to a sum certain as
of the date of the order, even if the order does
not calculate the final amount.**

Discovery Rulings

Discovery-related rulings are generally interloc-
utory and cannot be appealed until the case is
fully resolved.® Challenges to such rulings can
be raised in a C.A.R. 21 petition to the supreme
court as a discretionary interlocutory appeal,

but only if the ruling affects confidentiality or
fundamentally affects the upcoming trial, such
that an ordinary appeal after a final judgment
would not afford relief.*

Finality Issues Related to District
Court Review of Magistrate’s Order
Amendments to the Rules for Magistrates were
adopted on September 4, 2025, by the Colorado
Supreme Court, and are effective for orders
issued on or after January 2, 2026.

Finality of a Magistrate’s Order for
Purposes of District Court Review

C.R.M. 7(a) requires review of any magistrate’s
order by the district court before appealing to
the court of appeals. The petition for review
must be filed with the district court no later
than 28 days from the date the order becomes
reviewable pursuant to C.R.M. 7(c).

C.R.M. 5(a) provides that “[a]n order or
judgment is final for purposes of appeal or
judicial review as stated in C.R.M. 7" Under
C.R.M. 7(c), “[o]nly a final order or judgment
of a magistrate is reviewable,” and “[a] final
order or judgment is that which fully resolves an
issue or claim.” A final order or judgmentis not
reviewable until it is written, dated, and signed
by the magistrate.’” A minute order signed by a
magistrate will constitute a final written order
or judgment.®®

Finality for review by the district court is a
fundamentally different concept than finality for
purposes of appellate review, because resolution
of “anissue or claim” does not necessarily entail
resolution of all claims as to all parties.* Thus, a
party may be able to obtain district court review
of an order but then may have to wait until the
entire case is resolved and final for purposes
of appeal before obtaining review by the court
of appeals.”

Finality of District Court Review

Any petition for review thathas not been decided
within 91 days from the timely filing of the
petition for review will, without further action by
the reviewing judge, be deemed an adoption of
the order or judgment for all purposes, including
C.A.R. 4(a), and the time for appeal will start on
that date, if the case is otherwise final.*!

Post-Trial Motions to a Magistrate
Cases interpreting C.R.M. 5(a) have consistently
held that a magistrate may not entertain a
motion for post-trial reliefunder CRCP 59 or for
relief from a judgment under CRCP 60(b).*? The
amended rules continue to disallow magistrates
to entertain motions under CRCP 59 or 60(b).
However, the amended rules now allow any party
to file with the magistrate a motion to reconsider
under CRCP 121 § 1-15(11), or amotion to correct
clerical errors under CRCP 60(a) within 14 days
from the date the order or judgment became
reviewable under C.R.M. 7(c).®

Upon the timely filing of a motion to re-
consider, the time within which a petition for
review must be filed with the district court
pursuant to C.R.M. 7(d) is tolled until an order
on the motion is issued.* If no order has been
issued within 21 days of the response deadline
(which is 7 days after the motion was filed), the
motion shall be deemed denied for all purposes
and the time to file a petition for review under
C.R.M. 7(d) will start.* If a magistrate grants
such a motion, in whole or in part, a petition
for review of the amended order or judgment
must be filed within 28 days from the date that
order or judgment became reviewable under
C.RM. 7(d).*

Orders Deciding Contempt

and Sanctions

Contempt citation orders are final when all issues
have been resolved, including any punitive and
remedial sanctions.”” This is true even when the
underlying case in which the contempt citation
arises is still pending and not final.*®

Orders Regarding

Sovereign Immunity

Generally, a district court’s grant or denial of a
motion regarding governmental immunity is a
final judgment subject to interlocutory appeal.*
No certification pursuant to CRCP 54(b) is
necessary to review the immunity issue even
if there are issues in the case unaffected by the
immunity determination.*

The determination of immunity may be
appealed immediately following entry of the
order, or the public entity may elect to forego
aninterlocutory appeal in favor of pursuing trial
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or settlement on the claims, while preserving
the immunity issue in the event of an appeal
following the final disposition of the case.*
Also, the district court’s ruling on a sovereign
immunity issue does not necessarily need to
be reduced to a signed written order.*

Orders Dismissing a Complaint
Without Prejudice
The general rule is that an order dismissing
claims without prejudice is not final for purposes
of appeal.” But there are exceptions. For in-
stance, if claims would be time-barred or would
be precluded from reassertion based on the
court’s ruling, then the judgment is considered
final and appealable despite the claims being
dismissed without prejudice.** Additionally,
orders denying a motion to dismiss based on
tribal sovereign immunity grounds, are, like
orders denying governmental and qualified
immunity, immediately appealable.®®
Plaintiffs’ voluntary dismissal of their re-
maining claims without prejudice, following
the district court’s dismissal of some claims
with prejudice, does not render a case final for
purposes of appeal.>

Orders on Summary Judgment

In general, an order denying summary judgment
isnotappealable because it is not a final order,
as trial on the merits remains.*” Even if the
movant ultimately loses at trial, a summary
judgment denial that resolves an issue of law is
notappealable; rather, the movant must preserve
the issue by other means, such as a motion for
directed verdict or judgment notwithstanding
the verdict.*

However, an order denying summary judg-
ment is appealable where the district court
grants one motion for summary judgment
and denies the other, effectively ending the
litigation.*® Moreover, a district court’s denial
of summary judgment on the basis of the legal
question of qualified immunityin a § 1983 case
is immediately appealable.®

In contrast, an order granting summary
judgment is immediately appealable because it
ends the litigation.®' However, an order granting
partial summary judgment must be properly
certified as final under CRCP 54(b) to be con-
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sidered final.®> As with rulings on motions to
dismiss, a dismissal without prejudice on a
motion for summary judgment generally is
not final for purposes of appeal unless further
action by the plaintiff would be barred—for
example, if refiling the claim would be barred
by the statute of limitations.®

14

Temporary
maintenance and
temporary child
support orders are
reviewable as final
judgments because
they establish the
financial rights and
obligations of the
parties until
the entry of

permanent orders.

2

Orders Denying

Intervention as of Right

The denial of a motion to intervene under
CRCP 24(a) as a matter of right is treated as a
final and appealable order.5

Orders in Domestic Relations Cases
Family law cases present unique challenges
to determining finality, due to the complex
procedural path often required, including the
common use of magistrates.

Permanent and Temporary Orders
In domestic relations cases, typically only
permanent orders that resolve all pending
issues may be appealed.® Thus, for example,
where the district court rules on allocation of
parental responsibilities separately from other
financial issues, the case is not yet final until
all issues have been resolved.®® Accordingly,
if a party seeks to appeal a portion of the
permanent orders before the rest of the case is
final, the party will have to seek a certification
from the district court pursuant to CRCP 54(b).
But there are exceptions. Temporary main-
tenance and temporary child support orders
are reviewable as final judgments because they
establish the financial rights and obligations
of the parties until the entry of permanent
orders.®” However, once permanent orders are
entered, the temporary orders can no longer be
appealed.® Temporary attorney fees, ifreduced
to a sum certain, are also considered final.*®®

Protection Orders

Evenwhen filed within a dissolution of marriage
proceeding that is otherwise not yet final,
a motion for a protection order effectively
commences a discrete action for “separate
and independent relief” and is considered
final for purposes of appeal when the motion
is resolved.”

Dependency and Neglect Orders

In dependency and neglect cases, an adjudi-
cation of dependency and neglect is final and
appealable once a dispositional order has been
entered, even though that order does not end
the dependency and neglect proceeding.” A
“no adjudication” finding is also appealable.”™

Probate Orders

The same rules of finality apply in probate cases
as in other civil cases.” Thus, an order of the
probate court is final if it “ends the particular
action in which itis entered and leaves nothing



further for the court pronouncing it to do in
order to completely determine the rights of the
parties as to that proceeding.”™ A “proceeding”
in the probate context is, if not prescribed by
the probate code, framed by a petition.” All
subsequent pleadings that relate to the set of
claims set forth in the petition are part of the
same proceeding.” When the probate court has
entered orders fully determining the rights of
the parties with respect to all claims raised in
a proceeding, there is a final judgment.” If a
party wishes to appeal an order of the probate
court before every claim in the proceeding
hasbeenresolved, the party may seek a CRCP
54(b) certification.™

Certifying Finality Pursuant

to CRCP 54(b)

In certain circumstances, a party may request
certification of an order as final even if not all

issues have been resolved. This certification
process should not be confused with an in-
terlocutory appeal pursuant to C.A.R. 4.2.7°
CRCP 54 allows certification in a case where
more than one claim for relief is presented,

(M Clio

whether as a claim, counterclaim, cross-claim,
or third-party claim, or when multiple parties
are involved.? The court may direct the entry
of afinal judgment as to one or more but fewer
than all of the claims or parties only upon an
express determination by the district court that
there is “no justreason for delay” and upon an
express direction for the entry of judgment.®!

The Colorado Supreme Court recently con-
cluded that appellate courts reviewing a district
court’s finding that there is “no just reason for
delay” in a CRCP 54(b) certification order do
so only to determine whether the district court
abused its discretion and may overturn those
decisions only if they are “manifestly arbitrary,
unreasonable, or unfair.”?

District Court Considerations
In deciding whether to issue a CRCP 54(b)
certification with respect to a decision that
does not dispose of the entire case, a district
court must engage in a three-step process.
1. The court must determine that the de-
cision to be certified is a ruling upon an
entire “claim for relief”

2. The court must conclude that the decision
is final in the sense that it is an ultimate
disposition of an individual claim.

3. The court must determine that there is
no justreason for delay in entry of a final
judgment on the claim.®

Failure to procure an express finding by a

district court so that an appeal can be properly
pursued is fatal.?* The court of appeals will
review de novo the legal sufficiency of a district
court’s certification.®

Once the district court issues an order

certifying its ruling as final, the time for filing
an appeal starts to run.®

The Effect of Post-Trial Motions on
Finality and Tolling

A post-trial motion does not change the finality
of the order being challenged, but it may toll
the time for appealing.

The only civil post-trial motion that tolls the
time for appealing is a motion that is timely filed
pursuant to CRCP 59.8” A motion that does not
cite CRCP 59, butis properly construed as a CRCP
59 motion, also tolls the time for appealing.® A
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motion pursuant to CRCP 60 does not toll the
time for filing an appeal.? Nor does a general
“motion for reconsideration” not properly
construed as a CRCP 59 motion.*

C.A.R. 4 provides that “[t]he running of the
time for filing a notice of appeal is terminated
as to all parties when any party timely files a
motion in the lower court pursuant to C.R.C.P.
59...%

Thus, an untimely filed CRCP 59 motion or
amotion for extension of time to seek post-trial
relief filed during the 14-day period does not
toll the time for filing an appeal.® However,
an order granting an extension to file a CRCP
59 motion will toll the time for appealing so
long as the CRCP 59 motion is subsequently
filed within the extended deadline.”® When
a party files a motion for extension, and it is
granted, but the party does not file the CRCP
59 motion, the time is not tolled, and the
appellate deadline runs from the time of the
original order.* Similarly, if the court denies the
extension, the appeal must be filed within the
applicable deadline calculated from the date
of the original order.®® A party may therefore
be required to file the notice of appeal despite
a pending request for extension of time to file
a motion under CRCP 59.

A CRCP 59 motion is deemed denied 63
days after the date it is filed if no decision is
rendered, and the time for appeal begins to
run from the deemed denied date.”* When the
district court fails to rule within 63 days, the
judgment becomes final, and the court loses
jurisdiction. Actions taken under CRCP 59
after the 63-day period are outside the court’s
jurisdiction and are void.”” However, a post-trial
motion is “determined” timely on the date of an
oral ruling occurring before the deemed-denied
period terminates, even if a written ruling is
issued after the deemed-denied period.”® Under
such circumstances, the time for appealing runs
from the date the written ruling is delivered
to the parties.®

Finality for Purposes of Filing

a CRCP 59 Motion

A motion pursuant to CRCP 59(a) must be
filed within 14 days following the “entry of
judgment.”' Finality for purposes of a CRCP
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59 motion is the same as finality for purposes
of appeal. CRCP 58 specifies that “[t]he term
‘judgment’ includes an appealable decree or
order as set forth in C.R.C.P.54(a).” And CRCP
54(a) provides that “[jludgment’ as used in
these rules includes a decree and order to or
from which an appeal lies.” Accordingly, a CRCP
59 motion can only be filed to challenge an
order that is also final for purposes of appeal.

Parties sometimes file, and courts accept
and consider, a motion pursuant to CRCP 59,
despite the underlying order not yet being
final. For instance, in a dissolution case, a
court may issue permanent orders but not
rule on an attorney fees request under CRS §
14-10-119 or not reduce such an award to a
sum certain. Arguably, in those instances, a
CRCP 59 motion is not properly filed since the
underlying order is not final for appeal; itis an
interlocutory order. Under that circumstance,
while the court may entertain the motion as
a motion to reconsider under CRCP 121 §
1-15(11), a party should not presume that
the motion would toll the time for appealing
a subsequently issued final order.

Finality of Post-Judgment Rulings

The general rule for finality of orders entered
in post-judgment proceedings is the same as
that for proceedings before entry of a final
judgment; the post-judgment order must end
the particular part of the action in which it is
entered, leave nothing further for the court to
do to completely determine the rights of the

iy a

parties as to that part of the proceeding, and
be more than a ministerial or administrative
determination.!™

Subsequent Ministerial, Enforcement,
or Administrative Orders

It is important when determining finality
to differentiate between the court having
additional matters to decide that preclude
finality and the court’s ability to enter other
subsequent orders after a final order.

The district court retains jurisdiction to
make subsequent ministerial orders or to
enforce its orders, even though there is al-
ready a final order for purposes of appeal.
A remaining issue does not prevent finality
when its resolution will not change or moot
the determinations contained in the order or
affect rights or create liabilities not previously
resolved by the adjudication of the merits.'*

Conclusion

Understanding these complex rules regarding
finality can be critical to ensuring appeals are
filed timely, yet the statutes and rules governing
these issues are replete with potential pitfalls.
This article attempts to comprehensibly share
this critical information, but it does not address
every potential nuance. The law in this area
is evolving, and new cases on this topic are
published regularly. Counsel must carefully
review the statutes, rules, and case law when
determining timeliness and finality and should
not rely exclusively on this article. @
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NOTES

1. Prefer v. PharmNetRx, LLC, 18 P.3d 844,

848 (Colo.App. 2000) (grant of preliminary
injunction).

2. Musick v. Woznicki, 136 P.3d 244, 246 (Colo.
2006) (“[Blarring extraordinary circumstances,
a judgment [not otherwise final] must be
certified under C.R.C.P. 54(b) in order to be
considered final and sufficient to transfer
jurisdiction to the court of appeals.”).

3. See People ex rel. D.S., 292 P.3d 1210, 1212
(Colo.App. 2012) (“[A] party cannot consent
to or waive jurisdiction when a court does not
have jurisdiction.”).

4. Wilson v. Kennedy, 490 P.3d 855, 857 (Colo.
App. 2020) (“[UInder C.A.R. 4.2, this court
has discretion, under certain circumstances, to
permit an interlocutory appeal of a question
of law certified by a trial court or stipulated

to by the parties.”); Miller v. Bullock, 569 P.3d
897, 898 (Colo.App. 2025) (stipulation denied
by the division). See also C.A.R. 21 (original
proceedings in supreme court of interlocutory
order).

5.C.AR. 3.4.
6. See CA.R. 3110 3.3, 3.5.

7. Riggs Oil & Gas Corp. v. Jonah Energy LLC,
555 P.3d 90, 94 (Colo.App. 2024) (quoting
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