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I
n 2019, Colorado became the 30th state 

in the nation (including the District of 

Columbia)1 to adopt an “anti-SLAPP” 

statute—a law that provides an expedit-

ed procedural mechanism to challenge the 

adequacy of certain tort claims premised on 

the defendant’s exercise of constitutionally 

protected rights of free speech or petitioning 

the government. The stated goal of such stat-

utes is to prevent the mere pendency of such 

litigation from “chilling” the exercise of those 

fundamental rights. 

Now that Colorado’s anti-SLAPP statute 

has been in place for more than half a decade, 

several cases have worked their way up to our 

state’s court of appeals and supreme court, 

requiring them to interpret and enforce it. This 

article explains the origins of the anti-SLAPP 

statute and surveys the emerging body of 

published precedents interpreting its terms.2

Origins of Anti-SLAPP Laws—
Colorado’s Connection
 “SLAPP” stands for “Strategic Lawsuit Against 

Public Participation.” The term was coined by 

George “Rock” Pring,3 a law professor at the 

University of Denver Sturm College of Law. 

Concerned by a growing number of lawsuits 

filed against environmental activists who 

challenged real estate development in the late 

1970s, Pring joined forces with a sociologist, 

Penelope Canan, and launched the Political 

Litigation Project at Denver University in 

1984. They conducted the first nationwide 

study on SLAPPs, examining more than 100 

cases.4 In 1996, Pring and Canan coauthored 

their seminal book, SLAPPs: Getting Sued 

for Speaking Out, which included a model 

anti-SLAPP statute as an appendix. Thus, 

Colorado can legitimately claim to be “the 

birthplace” of a national movement to fight 

SLAPPs that continues to this day. As of this 

writing, 38 states have adopted anti-SLAPP 

legislation.5

Anti-SLAPP Arrives in Colorado
In 2016, Pete Kolbenschlag, an environmental 

activist on Colorado’s Western Slope, posted a 

reader comment on a newspaper’s website in 

which he accused a Texas-based oil company, 

SG Interests, of having been “fined” by the US 

government for rigging bids on BLM oil leases.6 

In fact, in 2013 SG Interests had agreed to pay 

the US government half a million dollars to settle 

an antitrust case and a related qui tam action, 

but it had not admitted any wrongdoing in the 

underlying settlement agreement. Notably, 

years before Kolbenschlag posted his reader 

comment, some 16 other publications, including 

The National Law Review, the Aspen Daily News, 

and the Crested Butte News, had all published 

that SG Interests had paid fines to settle with 

the government.7 Nevertheless, SG Interests 

sued only Kolbenschlag for defamation based 

on his reader comment.

Kolbenschlag filed a motion to dismiss 

and attached numerous court records from 

the Department of Justice’s antitrust action 

to establish the substantial truth of his reader 

comment. The district court judge refused to take 

judicial notice of those federal court documents 

and instead converted the motion into one for 

summary judgment, ultimately granting it. But, 

because the case was not dismissed under CRCP 

12(b)(5),8 Kolbenschlag had no statutory right 

to recover his attorney fees.9 As a professional 

community organizer and activist, Kolbenschlag 

succeeded in generating a significant amount of 

press attention for his protracted and successful 

legal battle with the oil company. Kolbenschlag’s 

case became “Exhibit A” for why Colorado 

needed an anti-SLAPP statute.10

Toward the end of the 2018–19 legislative 

term, three Democratic legislators introduced 

This article traces the history of Colorado’s anti-SLAPP statute 

and discusses relevant case law. 
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HB 19‑1324.11 The bill tracked, almost verbatim, 

California’s anti-SLAPP statute:12 it provides for 

a “special motion to dismiss” in cases where 

the defendant is sued on account of any “act 

in furtherance of a person’s right of petition 

or free speech,” including “any written or oral 

statement or writing made in . . . a public forum 

in connection with an issue of public interest.” 

Unlike the experience in some other states, 

where plaintiffs’ bar associations vigorously 

opposed such legislation, HB 19-1324 faced no 

opposition and was passed unanimously by the 

Colorado Senate, and with only two “no” votes 

in the Colorado House. Governor Jared Polis 

signed the anti-SLAPP legislation into law on 

June 30, 2019, and it took effect the next day.

How the Statute Is Designed to Work
Colorado’s anti-SLAPP law declares that

it is in the public interest to encourage and 

safeguard the constitutional rights of persons 

to petition, speak freely, associate freely, 

and otherwise participate in government 

to the maximum extent permitted by law 

and, at the same time, to protect the rights 

of persons to file meritorious lawsuits for 

demonstrable injury.13 The statute strikes 

that balance by establishing a procedure 

that allows the district court to “make an 

early assessment about the merits of claims 

brought in response to a defendant’s . . . 

petitioning or speech activity.”14

To challenge a lawsuit under the anti-SLAPP 

statute, a defendant must file a “special motion 

to dismiss” within 63 days of service of the 

complaint.15 Once filed, the court must conduct 

a two-prong analysis. Under the first prong, the 

court must determine whether the defendant 

has demonstrated that the anti-SLAPP statute 

applies to the plaintiff’s claims—that is, that the 

pleaded claims arise from “any act in furtherance 

of [the defendant’s] right of petition or free 

speech . . . in connection with a public issue.”16 

If that initial showing has been made, the 

court then proceeds to consider the second 

prong, which requires that the motion be granted 

(dismissing the claims), “unless the court 

determines that the plaintiff has established 

that there is a reasonable likelihood that the 

plaintiff will prevail on the claim.”17 Just as under 

the California statute, the court must determine 

the motion based on supporting and opposing 

affidavits filed in connection with the briefing 

on the motion.18 

The filing of a special motion to dismiss 

automatically stays all discovery (unless good 

cause is shown for authorizing limited, “spec-

ified” discovery), and the court must set the 

“hearing”—which is limited to oral argument 

of counsel—within 28 days of the filing of the 

motion, unless the court’s docket does not allow 

for such a setting.19

If the special motion to dismiss is granted, the 

defendant is entitled to an award of reasonable 

attorney fees and costs.20 A grant or denial of 

a special motion to dismiss entitles the losing 

party to an immediate interlocutory appeal of 

that ruling as of right.21

Colorado’s Appellate Courts Interpret 
the Anti-SLAPP Statute
As of the date of this writing, Colorado’s appellate 

courts have resolved approximately 48 appeals 

arising from the granting or denial of special 

motions to dismiss under the anti-SLAPP statute, 

only about half of which have been officially 

published.22 Colorado’s Supreme Court has 

thus far addressed only two such cases.

In its published decisions, the Colorado 

Court of Appeals has primarily grappled with 

three recurring legal questions: (1) what stan-

dard of review applies to a trial court’s ruling 

on a special motion to dismiss, (2) what burden 

of proof must the plaintiff meet to defeat an 

anti-SLAPP motion, and (3) may trial judges 

and appellate courts “weigh the evidence” in 

deciding such motions. The first two questions 

have been resolved uniformly by the court of 

appeals. The third question, on the other hand, 

has generated a split among appellate panels, 

with two court of appeals judges expressing 

their views, in concurrences, that only one 

interpretation is faithful to both the language 

and purpose of the anti-SLAPP statute.

Most recently, the Colorado Supreme Court 

has provided lower courts with a definitive expli-

cation of what constitutes “speech in connection 

with a public issue” under the anti-SLAPP 

statute, thereby clarifying the preliminary 

threshold inquiry (prong 1) for determining 

whether a particular claim is subject to a special 

motion to dismiss under the statute.

What Standard of Appellate Review 
Applies to a Trial Court’s Ruling on an 
Anti-SLAPP Motion?
Every Colorado Court of Appeals decision to date 

has applied a de novo standard of review to the 

denial or grant of an anti-SLAPP motion.23 The 

most in-depth and definitive explication for why 

a de novo standard applies was set forth by the 

court of appeals in its first published opinion 

applying the anti-SLAPP statute, Salazar v. 

Public Trust Institute, which addressed a district 

court’s denial of an anti-SLAPP motion aimed 

at a claim for malicious prosecution.24

In Salazar, former state representative 

Joseph Salazar sued Suzanne Staiert, a former 

director of the nonprofit Public Trust Institute 

for filing two allegedly specious administrative 

complaints against him for purported violations 

of lobbying laws.25 The defendants moved to 

dismiss the complaint both under CRCP 12(b)

(5) and the then barely one-year-old anti-SLAPP 

statute. The district court denied both motions, 

and an appeal followed.26

The Colorado Court of Appeals recognized 

that it was facing two issues regarding the 

appropriate standard of review. First, it de-

termined that the standard as to interpreting 

the anti-SLAPP statute itself was de novo, as is 

typical for all statutory interpretation.27 And 

second, it needed to determine the standard 

for its review of the district court’s conclusion 

that Salazar had demonstrated “a reasonable 

likelihood of success,” which justified denying 

the special motion to dismiss.28 The latter was 

a question of first impression in Colorado at 

that time.

On the second question, the court of ap-

peals noted that a special motion to dismiss 

under the anti-SLAPP statute shared common 

characteristics with other, similarly situated 

preliminary motions. For example, it noted 

that a “special motion to dismiss is just that—a 

motion to dismiss. It seeks an early end to the 

litigation based, essentially, on the assertion 

that the plaintiff will ultimately, and inevitably, 

lose.”29 Such Rule 12(b)(5) motions are reviewed 

de novo.
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Yet the court also recognized that the 

anti-SLAPP statute permits the district court 

to consider, along with the pleadings, any 

“supporting and opposing affidavits stating 

the facts upon which the liability or defense is 

based.”30 In that way, a special motion is like a 

motion for summary judgment, which too is 

reviewed de novo.31 

The court also noted that “an anti-SLAPP 

special motion to dismiss is similar to a request 

for injunctive relief, as the moving party is 

essentially seeking to enjoin the nonmoving 

party’s lawsuit.”32 Such motions seeking injunctive 

relief are likewise based on whether a party “can 

demonstrate a reasonable likelihood of success.”33 

Unlike Rule 12(b)(5) and Rule 56 motions, 

motions seeking injunctive relief are ordinarily 

subject to an abuse of discretion standard.34

Finally, the court noted that on an anti-SLAPP 

motion, the district court does not make “factual 

findings in the traditional sense,” as it does not 

have any unique ability to observe witnesses, 

but rather focuses on a review of “documents 

alone.”35 In fact, a district court’s findings on 

an anti-SLAPP motion are not “final” and are 

inadmissible on any future legal or factual issues 

should the case be permitted to proceed.36 Having 

surveyed the landscape, the court concluded 

that because the question on an anti-SLAPP 

motion is whether the case should be dismissed 

with prejudice, deferring to a district court’s 

factual findings would be inappropriate. For 

that reason, it held that “we review de novo a 

district court’s ruling on a special motion to 

dismiss to determine whether the plaintiff has 

established a reasonable likelihood of prevailing 

on the claim.”37

Though the Colorado Supreme Court has yet 

to weigh in directly on the standard of review 

for determinations on an anti-SLAPP motion, 

it recently applied a de novo review to the legal 

question whether statements made during the 

course of a Title IX proceeding were subject to 

a common law absolute privilege, the merits of 

which were the subject of documentary evidence 

submitted by the parties on an anti-SLAPP mo-

tion.38 Likewise, in addressing the interpretation 

of the anti-SLAPP statute’s first prong, the court 

noted that “statutory interpretation involves 

questions of law, which we review de novo.”39

What Is the Plaintiff ’s Burden 
to Defeat an Anti-SLAPP Motion?
CRS § 13-20-1101(3)(a) provides that once a 

defendant demonstrates that the anti-SLAPP 

statute applies, the claims must be dismissed 

“unless the court determines that the plaintiff 

has established that there is a reasonable 

likelihood that the plaintiff will prevail . . . .” 

The courts have grappled with what exactly the 

plaintiff must show to demonstrate a “reason-

able likelihood” of success.

Salazar proposed that the “question is not 

whether undisputed facts demonstrate that one 

party is entitled to judgment but whether any 

material disputes of fact are reasonably likely to 

be resolved in the plaintiff’s favor.”40 A different 

panel of the court of appeals suggested that this 

burden is akin to a summary judgment-like pro-

cedure in which the court reviews the pleadings 

and the evidence to determine “whether the 

plaintiff has stated a legally sufficient claim 

and [has] made a prima facie factual showing 

sufficient to sustain a favorable judgment.”41 In 

the prototypical defamation case, because the 

anti-SLAPP statute applies to claims arising from 

an act by a person “in connection with a public 

issue,” in virtually all circumstances a plaintiff 

will need to prove certain elements of their 

claim (like material falsity and actual malice) 

at trial by clear and convincing evidence.42 This, 

however, does not mean that a plaintiff must 

produce “clear and convincing evidence” in 

response to an anti-SLAPP motion.43

Rather, as multiple court of appeals opinions 

have held, at the anti-SLAPP stage, plaintiffs 

must “establish a probability that they will be 

able to produce clear and convincing evidence” 

of each of the elements of their cause of action 

at trial.44 Courts have since recognized various 

versions of this standard, using other phrases 

like “reasonable probability”45 and “reasonable 

likelihood”46 interchangeably.47 The court in 

L.S.S. v. S.A.P. suggested that this rule “ap-

propriately balances the competing interests 

. . . of safeguarding the rights ‘to petition, 

speak freely, associate freely, and otherwise 

participate in government’ [while] . . . at the 

same time, . . . ‘protect[s] the rights of persons 

to file meritorious lawsuits for demonstrable 

injury.’”48 

While the plaintiff ’s bar has argued that 

anti-SLAPP statutes, both here in Colorado and 

throughout the country, make it virtually impos-

sible to sustain a defamation claim, the reality 

is that numerous such claims have survived the 

anti-SLAPP gauntlet and proceeded to summary 

judgment and even trial.49 In addition to Salazar, 

where the plaintiff was able to demonstrate 

a reasonable likelihood of prevailing on the 

malicious prosecution claim,50 in just the first 

six years of Colorado’s anti-SLAPP statute, no 

fewer than nine cases have been remanded by 

the court of appeals for further litigation after 

finding a denial of the anti-SLAPP motions was 

appropriate.51 Thus, the lament that meritorious 

claims cannot survive an anti-SLAPP motion has 

been demonstrably shown to be unfounded.

May the Courts “Weigh the Evidence” 
When Resolving an Anti-SLAPP Motion?
CRS § 13-20-1101(3)(b) provides that in resolving 

an anti-SLAPP motion, “the court shall consider 

the pleadings and supporting and opposing 

affidavits stating the facts upon which the liability 

or defense is based.”52 And, § 13-20-1101(6) 

provides that, despite an automatic stay on dis-

covery, a court may permit “specified discovery” 

upon a showing of good cause. But whether 

these provisions permit the court to weigh the 

underlying “evidence” in light of those pleadings 

and affidavits has led to a split of authority in the 

court of appeals.

Salazar was the first court of appeals case 

to consider the scope of the court’s evidentiary 

review under the anti-SLAPP statute. Having not-

ed the similarities between such an anti-SLAPP 

motion and a motion for summary judgment, 

the court found that its task on appeal was akin 

to a “review of the sufficiency of the evidence.”53 

And, further, when such documents are tendered 

in support of the special motion to dismiss, “the 

question is not merely whether the claim asserts 

a plausible basis for relief, . . . but whether the 

plaintiff has a reasonable likelihood of success”; 

that is, “whether any material disputes of fact are 

reasonably likely to be resolved in the plaintiff’s 

favor.”54 This might be construed as the court’s 

“weighing” of the competing documentary 

evidence to determine whether the plaintiff has 

produced sufficient evidence to meet its burden 
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of proof under the applicable law (e.g., “clear 

and convincing evidence” of actual malice).55

In L.S.S., a different panel of the court of 

appeals, while purporting to expand on the 

discussion in Salazar, acknowledged that it 

was to consider the pleadings and supporting 

and opposing affidavits, but then expressly 

held that to determine “whether the plaintiff 

has stated a legally sufficient claim,” the court 

may not weigh the evidence or resolve factual 

conflicts.56 Subsequent courts have recognized 

that while the allegations in the complaint need 

not be accepted as true, “once affirmed in an 

affidavit, the plaintiff’s assertions are no longer 

mere allegations; they are evidence. And that 

evidence must be accepted as true.”57 And the 

defendant’s affidavit evidence is assessed “only 

to determine if it defeats the plaintiff’s claim as 

a matter of law.”58 Thus, as the court of appeals 

has noted, “we do not make any determination 

as to which evidence . . . is more credible. When, 

as here, there is competing evidence, we may 

not weigh the evidence at all.”59

This approach would seemingly permit a 

plaintiff to simply submit an affidavit stating 

that a defendant’s statements were false despite 

unequivocal contrary evidence, that historical 

facts did not actually occur, or some other easily 

discredited notion, and that would be sufficient 

to defeat the anti-SLAPP motion. But, perhaps 

in recognition of this paradox, cases subsequent 

to L.S.S. have recognized that while “a court 

may not make credibility determinations as 

to the evidence submitted, that does not mean 

that a court cannot make ‘determinations as 

to the reliability of [the] account’” by a party 

“based upon the evidence presented . . . .”60 

This approach was deemed to be “part of the 

substantive legal analysis as to whether [the 

plaintiff ] had established a reasonable likeli-

hood of prevailing . . . .”61 Thus, when a plaintiff 

relies purely on an affidavit that recounts their 

allegations of a complaint (or submits a verified 

complaint), “if those allegations are refuted by 

a defendant’s affidavits or other evidence, the 

plaintiff will not have established a ‘reasonable 

likelihood [of] prevail[ing] . . . .’”62 

While the consequences of the bar on 

“weighing evidence” from L.S.S. and its progeny 

are far from certain, two court of appeals judges 

have specially concurred to note that the two 

competing lines of evidentiary analysis from 

Salazar and L.S.S. appear to be irreconcilable, 

and that only Salazar’s approach, allowing for 

weighing of competing evidence, is faithful to the 

anti-SLAPP’s statutory language and purpose.

Judge Berger, in a special concurrence in Jo-

gan Health, LLC v. Scripps Media, which upheld 

an anti-SLAPP dismissal of a defamation claim, 

noted that under Salazar, the court neither

simply accept[s] the truth of the allegations 

nor make[s] an ultimate determination of 

their truth. Instead, ever cognizant that we 

do not sit as a preliminary jury, we assess 

whether the allegations and defenses are 

such that it is reasonably likely that a jury 

would find for the plaintiff.63

He further noted that L.S.S.’s prohibition 

on weighing evidence “ties the hands of the 

district courts” and none of the cases that follow 

it “define what it is to ‘weigh’ evidence.”64 And, 

while the L.S.S. formulation might provide 

clarity and more certainty to the outcome of 

anti-SLAPP motions, Judge Berger lamented 

that premise comes at the price of sacrificing the 

First Amendment purposes of the anti-SLAPP 

statute, which he deemed an unacceptable 

tradeoff.65 He called upon the courts to reject 

L.S.S.’s “no weighing of evidence” approach.66 

In Coomer v. Salem Media of Colorado, Inc., 

Judge Tow also specially concurred, echoing 

many of the same “irreconcilable inconsisten-

cies” between Salazar and L.S.S.67 He expounded 

further that despite the anti-SLAPP statute 

placing the burden on a plaintiff to demonstrate 

a reasonable likelihood of prevailing, L.S.S.’s 

formulation effectively shifted the burden to 

the defendant to show the “plaintiff cannot 

possibly prevail.”68 Judge Tow argued that L.S.S. 

effectively reduced an anti-SLAPP motion to 

an ordinary motion to dismiss, and concluded 

that the “L.S.S. rubric abrogates the protections 

the General Assembly intended to provide to 

defendants who are being sued as a result of their 

‘participation in matters of public significance’” 

and “the special motion to dismiss becomes 

nary a speed bump in the path of a plaintiff 

who seeks to ‘chill [such participation] through 

abuse of the judicial process.’”69

Because the Colorado Court of Appeals 

has accurately described a special motion to 

dismiss supported by documentary evidence as 

presenting “a summary judgment-like procedure 

in which the court reviews the pleadings and 

the evidence to determine whether the plaintiff 

has . . . made a . . . factual showing sufficient to 

sustain a favorable judgment,”70 perhaps the 

apparent “conflict” between the Salazar and 

L.S.S. approaches is more ephemeral than real. 

After all, district court rulings on summary 

judgment motions, which are routinely made 

by considering both parties’ evidentiary sub-

missions, are reviewed by appellate courts de 

novo71 to determine whether the plaintiff has, 

“
The defendants 

filed a special 
motion to dismiss, 
arguing that their 
online comments 

about their 
experiences at the 

veterinary clinic 
were protected 
statements of 
opinion on a 

matter of 
public interest.

”
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or has not, presented a sufficient quantum of 

evidence from which a jury could reasonably 

rule in the plaintiff’s favor. Likewise, California’s 

appellate courts have repeatedly held that, 

under that state’s identical statutory text, courts 

deciding whether a plaintiff has established 

a reasonable probability of prevailing must 

“bear in mind the higher clear and convincing 

standard of proof” applicable at trial.72 

Unlike summary judgment motions under 

Rule 56, however, a plaintiff seeking to over-

come an anti-SLAPP motion need not actually 

produce “clear and convincing evidence” of all 

elements of its claims that require that burden 

of proof at trial, but must instead establish “a 

reasonable likelihood of being able to produce” 

that quantum of evidence. And that is precisely 

the standard that the Colorado Court of Appeals 

has repeatedly applied to both the material 

falsity and actual malice elements of defamation 

claims premised on publications that addressed 

matters of legitimate public interest or concern.73 

And, as to Judge Tow’s concern described 

in his concurrence in Coomer, it is firmly es-

tablished that “[w]hen opposing parties tell 

two different stories, one of which is blatantly 

contradicted by the record, so that no reasonable 

jury could believe it, a court should not adopt 

that version of the facts for purposes of ruling 

on a motion for summary judgment.”74 

When Is Speech “in Connection With a 
Matter of Public Interest”?
As noted above, under the first prong of the 

anti-SLAPP statute, the burden is on the defen-

dant to demonstrate that the plaintiff’s claims 

arise from the defendant’s speech or petitioning 

activity in connection with a public issue. And, 

where the plaintiff’s claims fall under the “any 

other conduct or communication” catchall, the 

defendant must demonstrate that their speech 

was “in connection with a public issue or an 

issue of public interest.”75 Over the course of 

the decades since anti-SLAPP statutes have 

been enacted across the country, courts have 

struggled with the distinction between speech 

on a matter of purely “private” interest versus 

speech that reasonably implicates a “public 

issue,” particularly with regard to postings to 

consumer review sites like Yelp that recount 

individual customers’ negative marketplace 

experiences.

In December 2025, the Colorado Supreme 

Court issued its first published decision inter-

preting Colorado’s anti-SLAPP statute. In that 

ruling, the court clarified the nexus required 

between a defendant’s challenged statements 

and a “public issue” to satisfy prong 1 of the 

anti-SLAPP statute. 

In Tender Care Veterinary Center, Inc. v. 

Lind-Barnett,76 two pet owners posted comments 

to Facebook and Google discussion groups 

about their “horrid” experiences at a veterinary 

clinic. Among the first of the defendants’ posts 

was this one:

The vets here are not only incompetent, but 

cruel. When I tried to address a SERIOUS issue 

of malpractice with them they used LIES and 

INTIMIDATION methods to try and shut me 

up. One of my clients was threatened with a 

lawyer by them for speaking out publicly about 

their awful clinic. Apparently, speaking the 

truth in [sic] now called slander. I don’t care 

about a lawsuit and in fact, if they do come 

after me I will gladly take them down in court.

. . . .

Thankfully I have a background in health-

care and didn’t listen to their bullying and 

ignorance. I was able to save my dog’s life after 

they almost killed her through their ignorance. 

And then of course tried to blame me for their 

lack of care. [laughing crying emoji].

. . . .

Tender care . . . ha! There is nothing about 

them that resonates with tender OR care. 

More like belligerence and avoidance. Do 

yourself a favor, drive the extra 20 minutes for 

the best care possible and AVOID a travesty 

in your home and a hole in your pocket.77

Shortly thereafter, the other defendant 

responded to this post, saying:

I was just there this past weekend when 

I needed someplace close . . . . [N]ot only 

did they misdiagnose my dog but they sent 

me home with blood work that indicated 

a near fatal level of potassium. I took her 

elsewhere and they were in shock my dog 

was discharged. Thankfully my girl survived 

and is on the mend. Between my experience 

this past weekend and what you say, I am 

totally done. It seems going to no vet is better 

than [going to] them.78

Those comments led to other members of the 

public sharing their own similar, negative expe-

riences with their pets’ treatment at that same 

clinic. Indeed, the defendants’ posts prompted 

no fewer than 140 responsive comments and 

dozens of additional reactions.79 One community 

member wrote: “[Lind-Barnett] is using the 

community page to warn our community about 

her very serious experience with a business in 

our community. It is exactly what this page is 

for—sharing information about our community.” 

Another commented: “Thank you for posting 

this. It may save lives.”80

The veterinary clinic demanded the two 

defendants remove their posts and pay the 

clinic $25,000 each. When they refused, the 

clinic sued them for defamation. 

The defendants filed a special motion to 

dismiss, arguing that their online comments 

about their experiences at the veterinary clinic 

were protected statements of opinion on a 

matter of public interest.81 The district court 

denied that motion, finding that the defendants’ 

online comments were about a “private business 

dispute” and were not made in connection with 

“matters of public interest or a public issue.”82

The Colorado Court of Appeals affirmed 

the district court’s decision. The unanimous 

appellate panel noted that while Facebook and 

other social media sites are “public forums,” “not 

every post . . . involves a public issue.”83 While it 

acknowledged that online comments about the 

quality of medical care might implicate an issue 

of public concern, for such comments to be in 

connection with the “public interest,” the panel 

held, it must “contribute to the public debate.” 

In concluding no such nexus existed with the 

statements at issue, the court of appeals focused 

almost exclusively on what it believed was the 

defendants’ motivation, “to exact revenge” on 

the veterinary clinic by seeking to put it out of 

business.84 

Defendants filed a petition for certiorari 

to the Colorado Supreme Court, which was 

granted. Three organizations filed amicus briefs 

in support of the plaintiffs’/petitioners’ position: 

Public Citizen, the Public Participation Project, 

and Yelp Inc.
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The Colorado Supreme Court reversed the 

lower courts’ holdings that the defendants’ 

statements were addressed exclusively to a 

private dispute and were not in connection with 

an issue of public interest. Recognizing that the 

question of “what qualifies as speech . . . ‘in 

connection with a public issue or an issue of 

public interest’” was a matter of first impression 

in Colorado, the court looked to California’s 

similarly worded anti-SLAPP statute and its 

extensive case law for guidance. The Colorado 

Supreme Court decided that, like in California, 

a two-step inquiry applies.85

Under the first step, “a court must determine 

whether an objective observer could reasonably 

understand that the speech . . . considered 

in light of its content and context, is made in 

connection with a public issue . . . , even if it 

also implicates a private dispute.”86 According 

to the court, a defendant’s anti-SLAPP motion 

fails on the first step “[o]nly when an expressive 

activity, viewed in context, cannot reasonably 

be understood as implicating a public issue.”87 

The court then listed non-exhaustive categories 

of statements that “tend[ed]” to implicate a 

public issue, such as those addressing (1) the 

conduct of a person or entity in the “public 

eye,” (2) conduct that directly affects a large 

number of people beyond just the speaker, and 

(3) a topic of widespread public interest.88 The 

court also noted an additional consideration 

is whether the underlying issue addressed by 

the statements is subject to extensive media 

coverage.89

The court then cautioned that statements 

are rarely about a single issue, and that while a 

speaker may be addressing their own experienc-

es, that does not mean “an objective observer 

could not reasonably understand [their] story, 

in context, to implicate societal issues”; so, even 

statements arising from or describing a private 

dispute can, in many instances, implicate a 

public issue under the statute.90 This observation 

is consistent with Colorado’s precedents in 

defamation and invasion of privacy cases on 

what constitutes a matter of legitimate public 

interest or concern. 

If a defendant’s speech meets this first 

“objective observer” test, then, under the second 

step, the court looks to the relationship between 
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the challenged speech and the public issue” and 

determines whether the speech “contributed to 

the public discussion or debate” by examining 

the intended audience, the speaker, and the 

location and purpose of the speech.91 

Applying the newly announced criteria to 

the facts of the case, the supreme court held 

that the lower courts had correctly recognized 

that the defendants’ statements describing 

their pets’ mistreatment at the plaintiff’s facility 

“could reasonably be understood, in context, to 

implicate a public issue . . . regarding the quality 

of services and care at a licensed veterinary 

facility.”92 But, the high court stated that the 

lower courts erred by weighing the number 

of defendants’ statements “airing a private 

grievance” against the number that discussed 

issues of interest to the public in receiving 

information regarding the clinic: “Simply put, 

the [court below] decided that because most of 

the petitioners’ statements expressed personal 

animosity toward TCVC, none of their statements 

were protected by the anti-SLAPP statute.” 

Rather, the court held, “there is no reason why 

speech cannot be made in connection with both 

a private dispute and a public issue.”93 

Turning, then, to the second “nexus” step 

under prong 1, the court found that “by garnering 

more than 140 comments and receiving dozens 

of reactions, the [defendants’] posts prompted 

members of the community to consider TCVC’s 

veterinary practices” and thus the speech “con-

tributed to the public discussion” on a matter 

of public interest.94 

Finally, the court found that the speaker’s mo-

tive—that is, their reason for making the allegedly 

defamatory comments—was not relevant to the 

first prong of Colorado’s anti-SLAPP statute.95 

The court departed from California’s case law on 

this front, finding that a “defendant’s motive for 

speaking, whether objectively reasonable or not, 

doesn’t answer whether the challenged speech 

is made in connection with a public issue or 

an issue of public interest,” nor does it answer 

whether the challenged speech contributes to 

the public discussion.96 The court reasoned that 

any other approach would lead to “illogical 

results” with respect to identical statements 

by two putative defendants—one defendant’s 

statements, motivated by animus, would be 

deemed not in connection with a public issue, 

but another’s identical words, lacking any ill 

motive, would fall within the first prong of 

the anti-SLAPP protection.97 To the extent a 

defendant’s motive is relevant, the court held, its 

relevancy is limited to only whether “a plaintiff 

has demonstrated a reasonable likelihood of 

prevailing on their claim,” which is prong 2 of 

the anti-SLAPP statute.98

Conclusion
With only six years of experience under Colora-

do’s anti-SLAPP statute, the growing body of trial 

and appellate court rulings construing that law 

demonstrate that it has, thus far, fulfilled its stated 

twin objectives of quickly weeding out meritless 

claims premised on constitutionally protected 

rights of speech and petition, while permitting 

meritorious claims causing actual injury to 

proceed. As the Colorado-based co-creators of 

the term “SLAPP,” and of proposed legislation to 

address such claims declared decades ago, pro-

viding an additional procedural mechanism to 

quickly resolve the merits of such claims furthers 

the public interest by allowing non-actionable 

speech on matters of public interest and concern 

to reach the general public, rather than being 

“chilled” by unmeritorious litigation. 
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