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N
o common law right to an attorney 

lien exists in Colorado.1 Colorado 

statutory law authorizes unpaid 

attorneys to assert two different 

types of liens: (1) a charging lien under CRS 

§ 13-93-114, and (2) a retaining lien under 

CRS § 13-93-115.2 These statutory liens are 

designed to facilitate the payment of attorney 

fees earned for services rendered to the client.3 

However, these statutory liens are equitable 

in nature, and thus are subject to equitable 

defenses and ethical considerations. This article 

discusses the statutes establishing charging 

and retaining liens, as well as the interpretive 

case law addressing some of the complicated 

issues surrounding those liens.

Charging Liens
CRS § 13-93-114 creates a lien known as a 

“charging lien.”4 Under this statute, an unpaid 

attorney has a lien on any money or property that 

they have assisted a client to obtain, as follows:

All attorneys- and counselors-at-law shall 

have a lien on any money, property, choses 

in action, or claims and demands in their 

hands, on any judgment they may have 

obtained or assisted in obtaining, in whole 

or in part, and on any and all claims and 

demands in suit for any fees or balance of 

fees due or to become due from any client. 

In the case of demands in suit and in the 

case of judgments obtained in whole or in 

part by any attorney, such attorney may 

file, with the clerk of the court wherein 

such cause is pending, notice of his or her 

claim as lienor, setting forth specifically the 

agreement of compensation between such 

attorney and his or her client, which notice, 

duly entered of record, shall be notice to 

all persons and to all parties, including the 

judgment creditor, to all persons in the case 

against whom a demand exists, and to all 

persons claiming by, through, or under any 

person having a demand in suit or having 

obtained a judgment that the attorney whose 

appearance is thus entered has a first lien on 

such demand in suit or on such judgment for 

the amount of his or her fees. Such notice of 

lien shall not be presented in any manner 

to the jury in the case in which the same is 

filed. Such lien may be enforced by the proper 

civil action. (Emphases added.)

Under the plain meaning of the statute, an 

attorney’s charging lien can only be imposed 

upon money or property that the attorney has 

“obtained or assisted [the client] in obtaining.”5 

Thus, it does not apply to money or property in 

the client’s possession that is unrelated to the 

attorney’s legal representation.6 

A charging lien can apply not only to a 

money judgment, but also to an interest in real 

property that counsel helped the client obtain.7 

The attorney may then record that real property 

lien with the clerk in the county where the 

property is located.8 In addition, a charging lien 

can apply to maintenance payments obtained 

through the attorney’s assistance, but cannot 

be applied to child support payments.9

Charging Liens Are Equitable in Nature
“The purpose of the charging lien is to satisfy the 

attorney’s equitable claim for services rendered 

to the client.”10 The Colorado Supreme Court 

has described the equitable nature of this lien 

as follows: “The right to the special, particular 

or charging lien . . . rests, not on possession, 

but on the equity of an attorney to be paid his 

fees and disbursements out of the judgment 

obtained as a result of his service and skill.”11 

Thus, the adjudication of an attorney’s lien is 

an equitable process.12 Because a charging 

lien is an equitable claim for payment, it is 

necessarily subject to equitable defenses and 

ethical considerations. Those equitable defenses 

and considerations include whether the fees 

charged are unreasonable. 

Reasonable Value of a Charging Lien
Absent a client’s challenge to the amount billed 

by counsel, a trial court considering a charging 

lien will generally enter a judgment in the 

amount requested by the attorney. However, 

when the client challenges the value of the 

charging lien, a trial court, before entering 

judgment, must determine the reasonable 

value of that lien.13 This principle applies even 

in those situations where the parties have agreed 

to a contingent fee and all of the contingencies 

have been met.14

The value of a reasonable attorney fee starts 

by calculating the lodestar amount, which is 

equal to the number of hours reasonably spent 

on the litigation multiplied by a reasonable 

hourly rate.15 After calculating the lodestar 

amount, the trial court then has discretion to 

make an upward or downward adjustment, 

based on the factors listed in the Colorado Rules 

of Professional Conduct (Colo. RPC or Rules) 

for determining the reasonableness of attorney 

fees.16 Colo. RPC 1.5(a) lists the following factors 

for trial courts to consider in determining the 

reasonableness of attorney fees: 

(1) the time and labor required, the novelty 

and difficulty of the questions involved, 

and the skill requisite to perform the legal 

service properly;

(2) the likelihood, if apparent to the client, 

that the acceptance of the particular em-

ployment will preclude other employment 

by the lawyer;

(3) the fee customarily charged in the locality 

for similar legal services;

(4) the amount involved and the results 

obtained;

(5) the time limitations imposed by the 

client or by the circumstances;

Colorado statutes authorize attorneys to assert liens in circumstances when clients fail to pay for legal services provided. 

This article explains the statutes authorizing two types of liens and discusses related case law and ethical issues.
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(6) the nature and length of the professional 

relationship with the client;

(7) the experience, reputation, and ability 

of the lawyer or lawyers performing the 

services; and

(8) whether the fee is fixed or contingent.17

Enforcement of a Charging Lien
The last sentence of the charging lien statute, CRS 

§ 13-93-114, provides that “[s]uch lien may be 

enforced by the proper civil action.” Interpreting 

this sentence, the Colorado Supreme Court has 

held that “the attorney’s charging lien may not 

only be asserted, but may be enforced, in the 

civil action which gave rise to the lien claim, or, 

in the alternative, in an independent action. Both 

are ‘proper civil actions’ within the meaning 

of the statute.”18 Although neither the charging 

lien statute nor any other statutory provision 

explicitly sets a time limit directly applicable to 

an enforcement action for a charging lien claim, 

the Colorado Court of Appeals has held that an 

attorney must enforce a charging lien within the 

limitations period applicable to enforcement of 

the underlying debt.19 In proving the existence 

and value of a charging lien, the burden of proof 

is on the attorney claiming the lien.20

An attorney cannot take steps to enforce a 

charging lien until that lien has been reduced 

to judgment.21 Before the lien is reduced to 

judgment, funds held by a lawyer remain the 

property of the client.22 But once the lien is 

reduced to judgment, the attorney is entitled to 

enforce it.23 Enforcement actions may include 

recording the judgment and taking any legally 

appropriate steps to collect on that judgment.24

Impact of a Legal Malpractice 
Claim on a Charging Lien
As discussed above, an attorney may assert a 

charging lien in the civil action that gave rise 

to the lien claim, or, alternatively, may pursue 

it in a separate action. A client faced with a 

charging lien may assert a counterclaim for legal 

malpractice, and the Colorado Court of Appeals 

has held that in an independent action to enforce 

a charging lien, a legal malpractice counterclaim 

is compulsory, such that it cannot be raised in 

a later proceeding.25 This ruling was based on 

CRCP 13(a), which provides, in relevant part, 

that “[a] pleading shall state as a counterclaim 

any claim which at the time of filing the pleading 

the pleader has against any opposing party, if it 

arises out of the transaction or occurrence that 

is the subject matter of the opposing party’s 

claim . . . .”26 However, no Colorado appellate 

case has addressed whether, in responding 

to a charging lien filed in the underlying case 

that gave rise to the lien, a legal malpractice 

counterclaim is compulsory under CRCP 13(a) 

such that failure to bring it constitutes waiver 

or forfeiture of that claim. 

Those states that have addressed this issue, 

however, have found that a legal malpractice 

counterclaim is not compulsory in response 

to a charging lien asserted by counsel in the 

underlying case, because a charging lien filed in 

the underlying case does not transform counsel 

and client into “opposing parties” under the 

applicable rules.27

Ethical Considerations
A charging lien is not inconsistent with the 

Colorado Rules of Professional Conduct. Colo. 

RPC 1.8(i), concerning conflicts of interest 

with current clients, prohibits a lawyer from 

“acquir[ing] a proprietary interest in the cause of 

action or subject matter of litigation the lawyer 

is conducting for a client,”28 but recognizes an 

exception for “a lien authorized by law to secure 

the lawyer’s fee or expenses.”29 Likewise, the 

CBA Ethics Committee has opined that “[a] 

lawyer may ethically assert a charging lien 

for payment of legal services the lawyer has 

rendered, provided the lawyer complies with 

the [charging lien] statute.”30 

However, a lawyer who files an invalid 

charging lien may be subject to discipline 

under Colo. RPC 8.4, concerning attorney 

misconduct. That rule states that it is professional 

misconduct for an attorney to engage in conduct 

that involves “dishonesty . . . [or] deceit”31 or is 

“prejudicial to the administration of justice.”32 

With regard to charging liens, attorneys have 

been disciplined for misconduct based on the 

following actions: (1) seeking to recover funds 

that are unrelated to the legal representation;33 

(2) recording a charging lien without first ob-

taining a judgment;34 and (3) overzealously 

pursuing a charging lien, such that counsel 

“crossed the line into vexatious litigiousness, 

burdening his former client, opposing counsel, 

and the courts.”35

Retaining Liens
The retaining lien statute, CRS § 13-93-115, 

permits an unpaid attorney to retain a client’s 

file and/or money due to a client, as follows:

An attorney has a lien for a general balance 

of compensation upon any papers of his 

or her client that have come into his or 

her possession in the course of his or her 

“
The value of 
a reasonable 

attorney fee starts 
by calculating the 
lodestar amount, 

which is equal 
to the number of 
hours reasonably 

spent on the 
litigation multiplied 

by a reasonable
hourly rate.

”
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professional employment and upon money 

due to his or her client in the hands of the 

adverse party in an action or proceeding in 

which the attorney was employed from the 

time of giving notice of the lien to that party.

This statute creates a lien, known as a re-

taining lien36 or possessory lien,37 that can be 

applied to a client’s papers or to funds owed 

to the client. The Colorado Supreme Court has 

explained the difference between a retaining 

lien and a charging lien:

The former attaches to all papers, books, 

documents, securities and money coming 

into an attorney’s possession in the course of 

his professional employment. The attorney 

has a right to retain them in his possession 

until the general balance due him for legal 

services is paid . . . . The right to the special, 

particular or charging lien, on the other 

hand, rests, not on possession, but on the 

equity of an attorney to be paid his fees and 

disbursements out of the judgment obtained 

as a result of his service and skill.38 

Regarding a client’s papers, a retaining lien 

allows an attorney to maintain possession of a 

client’s papers until the client pays their bill for 

any legal services that the attorney performed.39 

The retaining lien gives the attorney the right 

to maintain possession of a client’s papers 

not only in the particular matter for which the 

papers came into the attorney’s possession, but 

for all legal matters in which the attorney has 

represented the client.40 

Regarding an attorney’s right to retain funds 

due to a client, a charging lien applies only to 

funds the attorney helped obtain, whereas a 

retaining lien “secures the payment of attorney 

fees for all legal matters on which services have 

been rendered.”41 

However, the “‘right to retain’ funds . . . 

under a retaining lien in no way translates 

into a right unilaterally to remove the funds 

for professional or personal use without inde-

pendent or stipulated resolution to the conflict 

over fees.”42 Rather, where the amount owed 

to an attorney is in dispute, an attorney who 

is holding client funds pursuant to a retaining 

lien must place those funds in a trust account 

until a judgment is obtained or the fee dispute 

is otherwise resolved.43

Retaining Liens Are Equitable in Nature
The purpose of a retaining lien is to help an 

attorney recover fees and costs incurred in 

performing legal services for a client.44 By 

withholding the client’s file or funds until 

payment is made, the lien encourages the 

client to satisfy any outstanding obligation 

for legal services.45 The retaining lien statute 

addresses how a retaining lien is created, and 

the materials that it covers, but the statute “does 

not suggest that a retaining lien is absolute.”46 

Instead, the principles established in connec-

tion with charging liens apply with equal force 

to retaining liens.47 Thus, proceedings that 

involve retaining liens, like proceedings that 

involve charging liens, are equitable in nature, 

and the retaining lien statute will not be strictly 

enforced when application of the statute would 

result in an unjust or inequitable outcome.48

General Balance of Compensation
The retaining lien statute provides that an 

“attorney has a lien for a general balance of 

compensation upon any papers of his or her 

client.”49 The Colorado Supreme Court has held 

that “[t]his language can only be construed to 

mean that a lien attaches to the client’s papers 

once an attorney has completed compensable 

work.”50 For an attorney to have a retaining lien, 

then, the client must owe the attorney fees or 

expenses.51 If no fees are owed, no valid lien 

can exist.52

Waiver of Retaining Liens
An attorney’s ability to assert a retaining lien 

can be waived or lost.53 Because a retaining lien 

imposed upon client documents only applies 

to documents in the attorney’s possession,54 

an attorney may implicitly waive a retaining 

lien by surrendering possession of files covered 

by the lien.55 This waiver only applies to the 

documents surrendered by the attorney, and if 

the attorney retains possession of some client 

files, a retaining lien may still be asserted as 

to those files.56 A binding waiver of a retaining 

lien can also take place when an attorney 

provides “unconditional assurances that the 

documents w[ill] be returned” to the client.57 

Finally, the Colorado Supreme Court has held 

that “the statutory privilege afforded practicing 

attorneys to assert a ‘retaining lien’ is . . . 

waived by conduct that results in suspension 

or disbarment.”58

Enforcement Proceedings 
Relating to Retaining Liens
An attorney’s retaining lien is essentially a right 

to retain the client’s property until the attorney 

is fully paid, so it ordinarily cannot be directly 

enforced either at law or in equity.59 However, 

a retaining lien relating to client papers may 

be enforced in a collateral proceeding brought 

for another purpose. For example, a trial court 

can address the enforceability of a retaining 

lien upon a client’s papers in conjunction with 

a motion by a client or former client to compel 

the attorney to disclose those documents.60 In 

addition, enforceability of a retaining lien can 

be addressed when a third party has brought a 

claim against the lawyer’s client or former client 

and seeks disclosure of the attorney’s files in 

order to bolster that claim.61 It is the attorney 

who bears the burden of proving the existence 

of a retaining lien, while the former client bears 

the burden of proving any applicable defenses 

or exceptions.62

Grounds for Refusing 
to Enforce Attorney Liens
In Jenkins v. District Court, the Colorado Supreme 

Court held that where an attorney has sued a 

former client for unpaid legal fees, a retaining 

lien will not be enforced, and files relevant to 

the fee dispute must be disclosed.63 As grounds 

for this holding, the court explained that

[w]hen a lawyer has chosen to seek judicial 

aid in collecting his fees . . . the need for a 

retaining lien pales in comparison with the 

highly material nature of the subject of the 

lien, the implications of a lawyer’s duties 

toward his client, and the importance of 

promoting the truth-seeking functions of 

discovery rules.64

More recently, in Norton v. Ruebel, the 

Colorado Court of Appeals reached a similar 

conclusion, holding that a trial court tasked with 

determining whether to enforce a retaining lien 

must “consider or weigh the competing interests, 

ethical considerations, and considerations 

of public policy.”65 These factors enumerated 
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by the Norton court are addressed in greater 

detail below.

Competing interests. With regard to com-

peting interests, the Norton court recognized 

that a trial court must consider the interests of 

the attorney asserting the retaining lien in being 

compensated for their services.66 Additionally, 

a trial court must consider the client’s or third 

party’s interests in accessing the attorney’s 

files.67 To some extent, then, weighing competing 

interests hinges on whether the party litigating 

against the attorney is a client or former client 

on the one hand, or a third party on the other. 

In Norton, the Colorado Court of Appeals rec-

ognized that, absent exceptional circumstances, 

an attorney generally may withhold disclosure 

of client files from a nonpaying client, but “it 

would be inequitable to deny a third party access 

to the papers covered by the retaining lien.”68

Ethical considerations. With regard to 

ethical considerations, Colo. RPC 1.16(d) 

provides that

[u]pon termination of representation, a law-

yer shall take steps to the extent reasonably 

practicable to protect a client’s interests, such 

as . . . surrendering papers and property to 

which the client is entitled and refunding 

any advance payment of fee or expense that 

has not been earned or incurred.

However, Rule 1.16(d) also provides that 

“[t]he lawyer may retain papers relating to the 

client to the extent permitted by other law.”69 

This ethical rule establishes that an attorney 

generally should return unearned funds and 

client files at the time the legal representation 

is terminated, but also recognizes that papers 

may be “retain[ed] . . . to the extent permitted by 

other law,” which would include the retaining 

lien statute. Thus, Rule 1.16(d) does not really 

alter existing jurisprudence concerning retaining 

liens.

The CBA Ethics Committee’s Formal Opinion 

82 also addresses ethical considerations. The 

opinion provides that, unless an exception 

applies, “a lawyer may ethically assert a retaining 

lien on a client’s papers when the client is 

financially able to pay fees, but fails or refuses 

to do so.”70 The opinion further provides that 

“an attorney may not ethically assert a retaining 

lien” under any of the following circumstances:

1.	there is no legal basis for the assertion 

of the lien;

2.	a lawyer has been suspended or disbarred;

3.	a lawyer is guilty of misconduct in the 

particular matter;

4.	in a contingency fee case, prior to the 

completion of the case;

5.	a client who cannot pay the fees furnishes 

adequate security or posts an adequate 

bond;

6.	the client’s papers are essential to preserve 

an important personal liberty interest, or 

defense of a criminal charge;

7.	the lawyer has withdrawn without just 

cause or reasonable notice;

8.	the lawyer is validly discharged for 

professional misconduct, or conduct 

prohibited by the Code of Professional 

Responsibility; and

9.	the client is financially unable to post a 

bond or pay, unless the client’s inability 

to pay or post bond is a result of fraud or 

gross imposition by the client.71

In Norton, the Colorado Court of Appeals 

described CBA Formal Opinion 82 as a “persua-

sive authority” and endorsed four of the nine 

instances identified in the opinion as rendering 

a retaining lien unethical and unenforceable.72

Public policy considerations. Although no 

Colorado appellate case explicitly delineates the 

public policies that will preclude enforcement 

of a retaining lien, Colorado case law strongly 

suggests that a retaining lien will not be enforced 

when its enforcement would cause material 

prejudice to the client in the pending litigation. 

For example, in Jenkins v. Weinshienk, on 

appeal of an order compelling an attorney who 

had asserted a retaining lien to disclose client 

files, the Tenth Circuit held that a retaining lien 

will not be enforced when “its assertion is in 

such conflict with important principles that it 

must be relinquished when balanced against 

considerations of public policy.”73 The Tenth 

Circuit did not define the term “public policy,” 

but noted that “[v]ery few exceptions ground-

ed on public policy have been recognized,” 

and explicitly endorsed retaining liens that 

“inconvenienced” a client, thereby motivating 

the client to “settle with [the attorney], pay up, 

or file an adequate bond.”74

After the Tenth Circuit’s opinion in Wein-

shienk, the Colorado Supreme Court implicitly 

recognized the principle that a retaining lien 

that causes material prejudice to the client in 

the pending litigation will not be enforced.75 

In Jenkins v. District Court, the client brought 

a legal malpractice claim against his former 

attorney, and the attorney counterclaimed 

for unpaid fees and costs.76 In upholding the 

district court’s order compelling the attorney 

to disclose the client files held pursuant to a 

retaining lien, the Colorado Supreme Court 

explained that because the attorney was seeking 

to recover fees and expenses allegedly owed 

to him by the client, “papers which reflect the 

nature of the services rendered and the amount 

of time expended become very material,” and 

therefore the discovery of these papers “should 

not be unduly hampered.”77

Thereafter, in Norton, the Colorado Court of 

Appeals cited Weinshienk for the proposition 

that “courts will not enforce retaining liens 

for reasons ‘grounded on public policy,’” and 

described this Tenth Circuit case as “persuasive 

authority.”78 Regarding the Weinshienk court’s 

endorsement of retaining liens that “inconve-

nience” the client, the Norton court noted that 

“[t]here is a material distinction between an 

action that materially prejudices a former client 

and one that merely causes inconvenience or 

hampers the former client’s defense.”79 Colorado 

appellate courts have also recognized that 

public policy disfavors enforcing a retaining lien 

against a client or former client who is indigent 

or otherwise unable to pay outstanding legal 

fees.80 Indeed, in such cases, unless the inability 

to pay is “a result of fraud or gross imposition 

by the client,”81 the lawyer should forego the 

lien, particularly if the lawyer “knew of the 

client’s financial inability at the beginning or 

if [the lawyer] failed to assure agreement as to 

the amount or method of calculating the fee.”82

Conclusion
Charging liens and retaining liens can be ef-

fective tools for recovering unpaid legal fees, 

but they should be used with care. Attorneys 

must understand both the benefits and the 

limitations of these remedies to avoid legal and 

ethical pitfalls. 
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47. MacFarlane, 581 P.2d at 718.

48. Norton, 562 P.3d at 102.
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only interests at stake . . . were those of the 
attorney and his clients or former clients, the 
case would present no problem; the lien would 
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payment for the outstanding legal fees”). 
67. See id. (trial court also must consider 
“whether enforcing the retaining lien against 
the [client or third party] would materially 
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562 P.3d at 103.
69. Colo. RPC 1.16(d).
70. CBA Ethics Comm., Formal Op. 82, 
Assertion of Attorney’s Retaining Lien on 
Client’s Papers, at 3 (adopted Apr. 15, 1989; 
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Ethics Op. 82).
71. Id. at 2–3 & n.3.
72. Norton, 562 P.3d at 102–03.
73. Weinshienk, 670 F.2d at 919. 
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fees are able to pay them or to post a bond 
that would adequately secure [the attorney’s] 
interest in payment”); People v. Egbune, No. 
15PDJ025, 2015 WL 6178409, at *1 (Colo. 
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